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According to the doctrine of St. Thomas and St. Alphonsus By Januarius Bucceroni of the Society of Jesus Volume I Sixth Edition Rome

From the Pontifical Printing House in the Institute of Pius IX At the street called St. Prisca, 8, 9, on the Aventine Hill


Approval of the Work

Since some theologians of the Society of Jesus have reviewed the work entitled Institutions of Moral Theology, etc., of Fr. Januarius Bucceroni, S.J., and have approved that it can be brought to light, we grant the faculty that it may be printed, if it shall so seem to those whom it concerns. Rome, March 7, 1904. Augustus Ferretti, S.J., Provincial of the Roman Province

We grant the faculty that the aforesaid work, reviewed and enlarged by the author himself, may be published for the sixth time, if it shall so seem to those whom it concerns. Rome, July 8, 1913. Octavius Turchi Provincial of the Roman Province, S.J.


Abbreviations

S. Th. S. q. 1. a. 1. = St. Thomas, Summa Theologica, Supplement, question 1, article 1.

L. 5., H. A. tr. 1. n. 37. = St. Alphonsus de Liguori, Theologia Moralis, Naples, 1819, in the same treatise, n. 5; and Homo Apostolicus, Bassano, 1826, treatise 1, number 37.

A. A. S. v. 1. p. 6. = Acta Apostolicae Sedis, volume 1, page 6.

A. S. S. v. 1. p. 6. = Acta Sanctae Sedis, volume 1, page 6.

E. M. = Enchiridion Morale, fourth edition, at the same number.

The codes of Italy, France, Switzerland, Spain, Portugal, and Austria are indicated by their initial letters: C. I., C. G., C. He., C. H., C. L., C. A.

The German Code is indicated by the initial letters C. B., the Prussian Code. Customary citations of Roman law:

Inst. de Mand. § 1. Mandantis = the Institutes, under the title On Mandate, section 1, beginning Mandantis.

L. 7. § 4. Sed cum de Pactis = the Pandects, law 7, section 4, beginning Sed cum, under the title On Agreements, or with D. or ff. added before the title, that is, Digestum in Latin, Pandectae in Greek.

L. Creditor C. de Usuris = the law which begins Creditor, in the Code, title On Usury. Nov. 22. C. 1. = the Authentic Novels, Novel 22, chapter 1.

Lib. 1. f. tit. 7. C. un. = Book 1 of the feudal laws, title 7, sole chapter. Customary citations of canon law: Decree of Gratian:

First Part: Can. Ieiunium 7. Dist. 76; or Dist. 76, chapter 7.

Second Part: Can. Qui viderit 13. question 5, cause 32; or cause 32, question 5, chapter 13. Treatise on Penance, Distinction 1, canon 1.

Third Part: Can. Est unitas 49. Dist. 4 de Consecr.; or de Consecr., Dist. 4, chapter 49.

Decretals of Gregory IX: Cap. Presbyter 2. de Peculio Clericorum.

Decretals of Boniface VIII: Cap. Non putamus 2. de Consuetudine in the Sixth. Clementines of Clement V: Clem. 3. de Haereticis. Extravagants of John XXII: Extr. 2. de Conc. praeb. Common Extravagants: Extr. Comm. 5. de Poenit. Pr. d. = condemned proposition. Cf. 119. = confer here number 119.

A small line at the end of any paragraph or number has the same meaning as "confer." Citations refer to the things which immediately precede; after a small line at the end, they refer to the things which precede in that very number or paragraph.


Preliminary Notices

1 What is moral theology? - If the name is considered, it is that part of theology which is concerned with morals. But if the thing itself is considered, it can be defined: that part of theology which, resting upon divine law manifested through revelation, inquires what is lawful and what is unlawful in human actions, so that it may direct these actions in order to eternal life. The human act is the subject of this science. The lawfulness or unlawfulness of human acts is the material object of this science. But the lawfulness or unlawfulness of human acts, insofar as it is demonstrable by divine law manifested through revelation, or by the revealed word of God, constitutes the formal object of this science. From this also the proper source of this science is clear. Therefore moral theology is distinguished from moral philosophy, because the former directs human acts to the supernatural end, the latter to the natural end of man; the former rests especially upon the light of faith, but the latter upon the natural light of reason. Hence it is easily clear how great is the excellence, necessity, and usefulness of moral theology.

By divine law manifested through revelation; for the principles of morals flow from the same sources as dogmas. They are contained first of all in Scripture, and are made known by Tradition, of which splendid monuments exist in the writings of the holy Fathers. Writings of this kind do not contain a distinct and methodical account of moral discipline, but certainly, together with the dogmas of faith, they present the principles of morals, besides also several particular cases, in which what is lawful and what is not lawful is discussed, as is especially to be seen in Tertullian, Cyprian, Chrysostom, and Augustine. But those who afterward treated moral discipline according to the method of the schools explained those principles more fully, adapting them to the individual cases which arise day by day.

What is lawful, what is unlawful; for in this it is distinguished from Ascetic and Mystical theology. Ascetic theology adds to Moral theology, commonly so called, in that it does not so much direct human acts so that they may simply be good, as hand down the manner by which human life may be adorned with all the virtues. Mystical theology, moreover, adds to common sanctity the manner of a special union with God, which is granted not to all, but only to some. Moral theology is also distinguished from Canon Law. For in the latter the laws by which the Church is governed are properly explained, especially as regards her whole external government. But Moral Theology also considers these laws, certainly, yet insofar as they bind in conscience and must be observed, and consequently what, also in regard to them, is lawful or unlawful in conscience. S. Th. I. p. q. I., 1. 2. q. 91. a. 4.; Commentary On the Nature of Moral Theology.

The print's appendix has more on this paragraph: [On Moral Theology and on Liberty](/manuals/bucceroni/on-moral-theology-and-on-liberty). (ed.)

2 What have been the vicissitudes of Moral Theology? - There have been various vicissitudes of Moral Theology, both as regards its didactic development and as regards the development of the general rule of morals in doubtful cases.

As regards its methodical form, various ages can be distinguished in it, and they are the following six.

The first age, from the beginning, in the time of the Apostles, was when moral doubts were resolved by the decisions of the Supreme Pontiffs, by the decrees of Councils, and by the opinions of the Fathers, who especially in their homilies and sermons to the people explained those things which are necessary for rightly informing morals and for salvation.

The second age succeeds a little later, when in the first centuries of the Church the use of canonical penance became established, and Penitential Books were employed. Special treatises on moral matters were gradually multiplied in this age, either together with speculative doctrines or separately, up to the twelfth century, when, after St. Anselm, Archbishop of Canterbury, who died in the year 1033, and after St. Bernard, first Abbot of Clairvaux, who died in 1153, Peter Lombard, called the Master by antonomasia, wrote the books of the Sentences, in the third of which he treats of the virtues and of vices; he died in 1164. Benedict XIV, de Syn., l. 11, c. 11; Decree of Gratian, at the end.

The third age extends from the thirteenth century to the fourteenth. In this age sacred practical doctrine made great progress, especially through the work of William of Paris, who died in 1249, St. Bonaventure, O. Min., who died in the year 1274, St. Thomas Aquinas, O.P., who died in the year 1274, called the Angelic Doctor, St. Raymond of Pennafort, of the Order of Preachers, who died in the year 1275, and Peter Paludanus, O.P., who died in the year 1342, who for St. Alphonsus is a doctor of perfect knowledge.

The fourth age embraces the two following centuries, the fifteenth and the sixteenth; and it is distinguished by the notable saints who flourished in this age. Among others are celebrated St. John of Capistrano, O. Min., who died in the year 1440, St. Bernardine of Siena, O.S. Fr., who died in the year 1444, St. Lawrence Justinian, who died in the year 1455, St. Antoninus, Archbishop of Florence, who died in the year 1459, Thomas Cardinal Cajetan, O.P., who died in the year 1534, a man of most subtle genius, Francis de Vitoria, O.P., who died in the year 1546, Dominic Soto, O.P., who died in the year 1560, Peter Soto, O.P., who died in the year 1563, Bartholomew Medina, O.P., who died in the year 1581, St. Charles Borromeo, who died in the year 1584, Martin Azpilcueta, called Navarrus, who died in the year 1590, Cardinal Francis Toletus, S.J., who died in the year 1596, and Louis Molina, S.J., who died in the year 1600.

The fifth age embraces the seventeenth and eighteenth century up to St. Alphonsus M. de Liguori, and it is distinguished by many learned scholastic theologians who expressly expounded and illustrated moral questions in copious treatises. Among many others there excel Thomas Sanchez, S.J., who died in the year 1610, Francis Suarez, S.J., who died in the year 1617, Leonard Lessius, S.J., who died in the year 1623, Basil Pontius, O.S. Aug., who died in the year 1629, the Salmanticenses, O. Carm. Disc., from 1631 to 1722, Martin Bonacina, who died in the year 1631, Giles Coninck, S.J., who died in the year 1633, Ferdinand De Castro Palao, S.J., who died in the year 1633, Paul Laymann, S.J., who died in the year 1635, Francis Sylvius, who died in the year 1649, Augustine Barbosa, who died in the year 1649, Cardinal John De Lugo, who died in the year 1660, Peter Marchant, O. Min., who died in the year 1661, Antoninus Diana, Cleric Regular Theatine, who died in the year 1663, Zacharias Pasqualigo, Cler. Reg., who died in the year 1664, Hermann Busembaum, S.J., who died in the year 1668, Henry Pirhing, S.J., who died in the year 1670, Thomas Tamburinus, S.J., who died in the year 1675, Anacletus Reiffenstuel, O.S. Franc., who died in the year 1703, Claude La-Croix, S.J., who died in the year 1714, Patrick Sporer, O. Min., who died in the year 1714, Prosper Lambertini, Benedict XIV, who died in the year 1758, and Lucius Ferraris, Ord. Min., who died in the year 1760.

The sixth age takes its beginning from St. Alphonsus M. de Liguori, who died in the year 1787, and extends down to our own times. St. Alphonsus, most outstanding in genius and doctrine as well as in sanctity of life, and divinely given for exterminating Jansenist errors and severities, wrote a Moral Theology in which he treats all questions learnedly, eruditely, and with the highest prudence, recounting almost all that had been handed down before him; hence he was deservedly adorned by the Church with the title of Doctor. Hence it happened that in more recent times Moral Theologians followed St. Alphonsus as leader and master. In our age very many compendia of Moral Theology have been published.

The name indeed is modest, but the works are certainly of notable merit. For in these compendia the whole doctrine of Moral Theology is handed down briefly and in order, and in them is contained, accurately set forth, not only the doctrine of the old theologians accumulated in the course of time, but also that which has been acquired for Moral Theology either from the more recent Acts of the Holy See and of the Sacred Roman Congregations, or also from the progress of the natural sciences. Nor indeed have more expansive treatments been lacking in this age, as can be seen in the treatises On Justice and Law and On Contracts of D. Carriere, and in the scholia, annotations, and dissertations of Fr. Anthony Ballerini, S.J. Zitelli, Enchirid.;

Hurter, Nomenclat.; D'Annibale, Summ., 4th ed., p. 1, n. 2 ff.; Bouquillon, Inst. Theol. Mor. Fundam., Introduction V.

As regards the development of the general rule of morals in doubtful cases, for several centuries each one defended his own opinion, according to the varying weight of the reasons, as seemed better to him. In the year 1572 Antonius Cordubensis first began to contend on behalf of law, because of the authoritative and obligatory prerogative of law, and accordingly he established that in doubt the safer part must always be held. But in the year 1577 Bartholomew Medina, professor at Salamanca, began, on the contrary, to contend on behalf of liberty because of the prerogative of its natural right, and accordingly he established that in doubtful matters he acts prudently and licitly who follows an opinion truly probable and favoring liberty, even after leaving aside the more probable opinion in favor of law. He was the first who reduced the doctrine concerning probable opinions into a system. From this Tutiorism and Probabilism arose.

In the following seventeenth century Synnichius, who died in the year 1666, brought Tutiorism down into Rigorism, while Caramuel brought Probabilism into Laxism: for the former denied that we can follow an opinion favoring liberty, even if it is most probable, which was condemned by Alexander VIII in the year 1690; the latter, on the opposite side, affirmed that we can follow an opinion even slightly probable, which was proscribed by Innocent XI in the year 1679. Hence in that same century Probabilism was widely diffused, and became a very common and very received doctrine in every school: of almost all the disciples of St. Thomas, of almost all the disciples of Scotus, of almost all the Fathers of the Society of Jesus, and of other theologians, with few exceptions.

But since many of these probabilists favored liberty too much, asserting that it was lawful to follow even an opinion that was probably and doubtfully probable, the Probabilists were divided among themselves, and there arose moderate Probabilism, standing in an opinion truly and gravely probable, and broad Probabilism, proceeding even to doubtful probability. Hence, while the Fathers of the Society of Jesus commonly remained in Probabilism, the Thomists passed over to Probabiliorism, requiring for liberty an opinion more probable than the opinion favoring law. Zitelli, in his Enchiridion, mentions as the head of the probabiliorists Francis Genet, who died in the year 1702.

In the eighteenth century, to overthrow broad Probabilism and Probabiliorism at the same time, St. Alphonsus M. de Liguori undertook to defend moderate Probabilism, establishing that it is lawful to use a probable opinion even in competition with one more probable for law, whenever the former has a certain and grave foundation. And for that reason the Holy Doctor called his system moderate Probabilism, against rigid Probabiliorists and lax Probabilists, Equiprobabilism, with aeque taken according to the nature of true probability, not according to equality of degree.

But since the word nevertheless was not free from ambiguity in itself, hence after St. Alphonsus another system arose, which the Redemptorist Fathers defend, namely the system of Equiprobabilism, by which it is established that it is lawful to follow an opinion favoring liberty when it is equally or a little less probable than the opinion favoring law; but that it is not lawful when the latter is much more probable than the former, which in truth falls back into Probabiliorism. La-Croix, vol. 1, prodromal book, Franc. Ant. Zachariae and Quaest. facti of Stephen De Champs; Zitelli, Enchir.; D'Annibale, p. 1, n. 8 ff.; Bouquillon, Inst. Theol. Mor. Fundam., Introduction II; E. E. M. n. 114, 119.

3 What is the division of Moral Theology; and what is the order of the treatises? - All the questions of moral theology are reduced to certain principal treatises into which it is divided. That we may proceed in order, we shall speak: 1. On human acts, which are as it were the proper subject of honesty and sin. 2. On conscience, which proximately regulates human actions. 3. On laws in general, which remotely regulate the same actions. 4. On sins, which arise from the lack of conformity of human actions with respect to the rule, whether proximate or remote. 5. On laws in particular, by which what is lawful or unlawful in human actions is determined in particular. The first four treatises constitute fundamental or general Moral Theology, while the remaining treatises, on particular laws, constitute special Moral Theology.

Now the following order must be used in treating of these particular laws: 1. On the properly evangelical precepts, which are established by revealed divine law, namely on the precepts of the theological virtues, faith, hope, charity, by which man immediately tends to his end. Moreover, "law is not imposed by any lord except upon his subjects.... But the first subjection of man to God is through faith.... And therefore faith is presupposed for the Precepts of the Law." S. Th. 2. 2. q. 16. a. 1. But through hope man is led to the observance of the law, and from charity follows the observance of the precepts. S. Th. 2. 2. q. 22. a. 2.


	On the precepts of the Decalogue, properly constituted by natural law, although also positively confirmed by divine law, as is clear from Matt. 19:17 and Trent, sess. 6, c. 19. 3. On the precepts of the Church, which depend upon human law. 4. On the obligations of various states. For after the more general precepts one must proceed to the more particular.



By the observance of all these latter precepts man tends mediately to his end. For other precepts concern various acts of the moral virtues. And as God is immediately attained by the theological virtues, so by the other moral virtues there is immediately attained only the honesty of some created thing.


	On the precepts of the sacraments, which contain a law at once commanding and assisting; for through them sanctifying grace is infused, and other aids of grace are given, by which man can observe the whole law, so that he may thus be preserved in the friendship of God, or be restored to it if, by transgressing the law, he has sinned gravely against God.



	On censures, which are ecclesiastical penalties, preventing and following upon the transgression of certain special laws; and on irregularities, which are partly penalties and partly impediments to receiving sacred orders. 7. On indulgences, through which, sins having otherwise been remitted, the temporal punishment still due to them is remitted; and thus man is proximately disposed to attain eternal life. Theol. Wirceburg., on the Theological Virtues, 32 ff., on the Virtue of Religion, 9 f.





4 By what method is Moral Theology treated? - Moral theology can be treated by a threefold method: positive, casuistic, and scholastic. The first sets forth and proves moral precepts and dogmas in an orderly way from properly theological sources. The second insists upon resolving practical cases, by applying general principles to particular cases determined by various circumstances. The third proceeds by the discourse of reason rather than by authority. For moral precepts and dogmas, already positively proved by properly theological arguments, it confirms and illustrates by philosophical principles and reasons, and declares their connections, relations, and consequences.

That threefold method can easily be joined and employed together, and from this threefold method, mixed together, there is had a perfect and excellent treatment of moral theology. In the present Institutions we shall insist a little more upon reason than upon authority. For the disputation which is instituted in the schools is not directed to removing error, but to instructing and leading the mind to the understanding of the truth which it intends; "and this ought to rest upon reasons which investigate the root of truth and cause one to know how that which is said is true; otherwise, if the master determines the question by bare authorities, the hearer will indeed be made certain that it is so, but he will acquire nothing of science or understanding, but will depart empty." S. Th. Quodl. 4, a. 18.

This latter scholastic method is of itself brief in the treatment of questions. But since several of the older scholastics often undertook a long examination of the opposed opinions of others, in order to refute them directly, hence, especially as regards moral theology, it has happened that their most learned works were handled only by few. In order that these, our whatever-sort-of Institutions, may be of greater use and utility, we have determined to proceed in them in scholastic form, omitting that long discussion of the opinions of others, which we also observe was done in the Summa Theologica by the Angelic Doctor. - Pius VI, Constitution Auctorem fidei, August 28, 1794, proposition 76; Pius IX, Syllabus, proposition 13.


On Human Acts


I. On the Nature of the Human Act

5 What are human acts? - An act in created things is the determination of some potency or faculty. Hence human acts are acts of human faculties. But human acts are considered in moral theology in the genus of morals, or insofar as they are moral acts. Hence here "moral acts and human acts are the same." S. Th. 1. 2. q. 1. a. 3. But "the genus of morals begins where dominion of the will is first found." S. Th. 2. D. 24. q. 3. a. 2. Therefore human acts are, in general, acts of man by which man himself orders himself to an end suitable to him. Therefore human acts can be considered either in relation to the man who is ordered to the end by them, or in relation to the end to which he is ordered by their help. We shall speak step by step of human acts considered in both respects. S. Th. 1. 2. q. 1. a. 2; E. M. n. 4.

6 What is the division of the treatment of human acts in relation to man? - Human acts, considered in relation to man, can be inspected in two ways: 1. Insofar as they proceed from human faculties, which is to consider them in their intrinsic nature. For an act in general, in created things, as was just said, is nothing other than the determination of some faculty from being able to be to being. And therefore they are called acts, not actions. For an act is so called by reason of its intrinsic principle; an action, when it comes forth outwardly, from which also the effect differs if it follows, for the action is the object of the act. 2. Insofar as they fall short of this proper nature of theirs because of impediments, which do not allow the human faculties to act rightly.

We shall speak first of the intrinsic nature of the human act; then of its impediments. E. M.

7 What is the intrinsic nature of the human act? - Usage has obtained that a distinction be made between an act of man and a human act. An act of man is called one which proceeds from man without advertence and deliberation, or without deliberation only. But human acts are called those which proceed, not in any way whatever, but with advertence and deliberation. Nor indeed was that distinction made without reason. For "of the actions which are done by man, those alone are properly called human which are proper to man insofar as he is man" (namely adequately, both as to the substance of the work and as to the mode of operating). "But man differs from other irrational creatures in this, that he is master of his acts.... But man is master of his acts through reason and will; hence free choice is said to be the faculty of will and reason. Therefore those actions are properly called human which proceed from deliberate will. But if any other actions befit man, they can indeed be called actions of man, but not properly human actions, since they are not of man insofar as he is man." S. Th. 1. 2. q. 1. a. 1.

Moreover, a human act can be elicited or commanded, according as it is performed by the will alone, or also by another potency; merely internal or external, or mixed, according as it is performed by a power of the soul alone, or also by another faculty of the body; natural or supernatural, according as it is brought about by the powers of nature alone, or also by the powers of grace; good, bad, indifferent, and meritorious or demeritorious from its relation and order to the rule of morality, to reward or punishment; valid or invalid, according as it has all the things required for its effect, or not.

Now, since a human act is an act proceeding from deliberate will, and therefore voluntary and free, so that we may know its nature more deeply, it is necessary briefly to explain 1. the nature of the voluntary, 2. the nature of the free, 3. finally, in how many ways any act can proceed from a deliberate will. And this is done in the following questions. E. M. n. 6, 69, 71, 72, 74, 89.

8 What is the voluntary; how many acceptions of the voluntary are there? - R. To the first: The voluntary, so called from the will, is that which proceeds from or is caused by the will, which is the rational appetite. Therefore the voluntary is nothing except either an act of the will or the effect of that act. Therefore the voluntary differs from the willed, which designates only the object of the act of the will. Since the voluntary proceeds from the will, which is a principle intrinsic to the agent, it agrees with any natural motion, but differs from the violent; for the former proceeds from an intrinsic principle, the latter from an extrinsic principle.

R. To the second: The voluntary can be taken in three ways: 1. more broadly, for the spontaneous; 2. more strictly, for the voluntary precisely as such, namely insofar as it differs from the spontaneous and from the free, or at least abstracts from the free; 3. most strictly, for the free. The spontaneous is that which proceeds from the sensitive appetite from a prior sensitive cognition of the object toward which the appetite tends. "The reason is that, just as the appetite of nature follows from the natural form, so the elicited appetite follows from the apprehended form, the act representing the object." Suarez, on 1. 2, tr. 2, d. 6, s. 4. Therefore the spontaneous belongs both to men and to brute animals.

The voluntary properly is that which proceeds from the spiritual appetite, or will, with prior rational cognition of the object or end. Finally, the free is that which proceeds from the will determining itself to an act, with the power of eliciting that very act, or not eliciting it, or of eliciting another. Therefore the free essentially includes the notion of the voluntary; and the voluntary also essentially includes the notion of the free, if indeed the voluntary is taken according to the proper meaning of the word, but adequately, both as to the substance of the act and as to the mode of operation proper to the will. S. Th. 1. 2. q. 6. a. 1, 2; q. 8. a. 1; q. 26. a. 1; 2. D. 25. q. 1. a. 1; Suarez, tr. 2, d. 1, s. 1, 3, 6; L. 1. 5. n. 6.

9 You will resolve: The voluntary cannot be had without prior cognition. Nothing is willed unless first known. Nevertheless a clear and distinct knowledge of the thing is not always necessary; for obscure and confused knowledge is sufficient. And thus an adult is validly baptized, even though he does not yet have all Christian obligations fully examined. Moreover, the voluntary cannot exist except concerning a determinate thing. For the will is moved only to the good; but the good has the notion of an end. "Since the good is what all things seek, and this has the notion of an end, it is manifest that the good imports the notion of an end." S. Th. 1. p. q. 5. a. 4. But an end is nothing except something certain and determinate. S. Th. 1. 2. q. 1. a. 2. And therefore he who wills to contract betrothal with either one of two women does not contract; and the priest who wills to consecrate any one host out of several hosts does not consecrate. Sanchez, l. 1, d. 26, s. 1; Rubr. Miss. de Defect., title 7, n. 1; L. 1. 3. n. 203, 224.

Finally, the voluntary cannot exist concerning an impossible thing. For "the will is a certain rational appetite; but every appetite is only of the good. The reason for this is that appetite is nothing other than a certain inclination into something. But nothing is inclined except into something similar and suitable." S. Th. 1. 2. q. 8. a. 1. Yet it is by no means required that the voluntary be only concerning a true and real good. "For the will to tend into something, it is not required that it be good in the truth of the thing, but that it be apprehended under the notion of good; and on account of this the Philosopher says: the end is a good, or an apparent good." S. Th. 1. c.

10 Can the voluntary at least exist concerning a thing impossible, not in fact, but in law? - Concerning a thing impossible as to the fact itself, the voluntary cannot exist, as is clear from what was said in n. 9, if one uses reason rightly. Hence no one can seriously will to touch with his hand the empty space outside the world.

Concerning a thing impossible only as to law, there is a question: for example, contracting marriage with one who has a diriment impediment, consecrating water, baptizing with wine, etc. But it seems that this must be affirmed; since the will is borne into the fact itself, and it is not necessarily borne at the same time into the law, or into the fact only dependently upon the law. And thus one who contracts marriage with a diriment impediment unknown to him, and one who even attempts marriage before a civil magistrate, truly wills, as far as he is concerned, to contract marriage. Hence it is that the Church afterward sometimes dispenses in the root, namely without a renewed consent, and validates the marriage. And indeed C. Ex sponsalibus, sole chapter, de Spons. et Matr. in the Sixth, says: "From pure and certain betrothals, even if they are null by reason of consanguinity, affinity, frigidity, religion, or any other reason whatever, provided they are not null from defect of consent, there arises ... the impediment of public honesty of justice." Therefore true consent with a diriment impediment is openly supposed. Cf. vol. 2, n. 1033; Sanchez, de Matr., l. 2, d. 33.

11 What is the free, and how many kinds are there? - The free adds to the voluntary only a relation to the potency eliciting the voluntary act and having the power to suspend it, or to elicit another act, different only in species, or even opposed. In the first case it is called liberty of exercise or of contradiction. In the second case, liberty of specification. In the third case, liberty of contrariety.

Therefore the free certainly requires in the potency or faculty an intrinsic dominion of the act, and accordingly immunity not only from extrinsic coercion, but also from intrinsic necessity; but it by no means requires immunity also from weakness, namely from concupiscence and the other miseries of human life, which, as extrinsic, and neither coercing nor necessitating, cannot change the intrinsic manner of acting of the human will. "The free is that which is the cause of itself." S. Th. C. G. l. 2, c. 48. And this liberty is altogether necessary for meriting or demeriting.

This liberty of which we are speaking is physical liberty. But moral liberty involves in its concept the absence not only of physical necessity of acting, but also of moral obligation by force of a law commanding or prohibiting. S. Th. 1. p. q. 83; 1. 2. q. 1. a. 2; E. M. n. 10, 11.

There is indeed no doubt that various interior dispositions of the soul and body of man, and also exterior conditions of man, can influence human acts. Hence moral statistics collects the moral facts of men, in various conditions of persons, in order to investigate their causes, whether internal or external. And it especially dwells upon enumerating criminal facts. But criminal anthropology insists upon investigating the causes of crimes, some of which are internal, various diseases, neurasthenia, epilepsy, etc., others external, education, the company of associates, the reading of books and newspapers, etc. Psychopathology or Psychiatry considers the influence of various diseases upon various crimes. But from all these exterior and interior causes, although the voluntary and the free can be diminished, as will later be seen in the impediments of human acts, nevertheless liberty is by no means taken away, unless madness entirely perverts the use of reason. For from these there can indeed be inadvertence, inconsideration, ignorance, the excitation of concupiscence and of the passions, a contracted habit, and imaginations clinging to the mind, and certain fixed judgments; by all of these an inclination to acting can indeed be had, greater or lesser, but in no way an intrinsic necessity of acting. If the intellective faculty is not injured, through whatever bodily disturbance, the liberty of the will always remains.

12 In human acts is the free truly found not only from coercion, but also from necessity? - R. Affirmatively. It is a truth of faith, which is most openly clear from Scripture and Tradition; notably from Trent, sess. 6, c. 4-6. The reason is that "if some good is proposed to the will which has the complete notion of good, as the ultimate end, on account of which all things are sought, it cannot not will to be happy, or will to be miserable. But in those things which are ordered to the ultimate end, nothing is found so evil that it does not have some good mixed in, nor anything so good that it suffices in all respects; hence, however much the good or the evil is shown, it can always adhere and flee into the contrary by reason of the other thing which is in it; from which it is taken, if it is evil simply, as an apparent good; and if it is good simply, as an apparent evil; and hence it is that in all things which fall under election the will remains free, having determination in this alone, that it naturally seeks happiness, and not determinately in this or in that." S. Th. 2. D. 25. q. 1. a. 2.

Hence, as is clear, that power toward opposites, by which the act of the will is placed by the will itself, presupposes in its exercise the objective indifference of the judgment of the intellect, which consists in this: that the intellect proposes to the will in the object various notions of suitability or unsuitability, of good or evil. Therefore liberty is concerned with particular goods to be sought. But as regards the seeking of happiness in general, the human will is not free as to the specification of the act, because it cannot will the opposite; but it is free as to the exercise of the act, because someone can not wish then to think about beatitude. S. Th. de Malo, q. 6, sole article.

From the liberty by which human acts are performed, they are said to be imputable to the agent, namely the honesty or baseness of the act redounds to the agent himself, as to its author. Eccl. 15:11 ff.; Trent, sess. 6, c. 4-6; St. Augustine, Enchir., c. 105; S. Th. 1. 2, Prologue, q. 10. a. 2; q. 13. a. 6; 2. D. 25. q. 1. a. 1; Suarez, tr. 2, d. 1, s. 2; Wurzburg, de Act. hum., c. 2; E. M. n. 10, 11.

13 "It follows that, when a grave temptation has arisen, and after the sensitive appetite, concupiscible, venereal, or irascible, is vehemently excited by phantasy or from elsewhere, then, I say, acts of a threefold kind can be given in the will. 1. Those which precede the use of reason, and are elicited by the one tempted in that instant or time in which the intellect does not yet propose to the will motives deterring it, but only motives enticing it toward that object into which the appetite is borne. And these acts of the will are called first-first motions. 2. Those which follow upon some use of reason, and are elicited by the one tempted in that instant in which the intellect proposes the deterring motives only obscurely, but the enticing motives toward illicit love or toward hatred so vividly that the will is moved only weakly and imperfectly by the deterring motives.

And these acts of the will are called second-first motions. 3. Finally, those which follow upon the perfect use of reason, and are elicited by the will in that instant in which the intellect has proposed to the will, sufficiently clearly and intensely, deterring motives or the unsuitability and moral malice, by which the will could freely be deterred if it seriously wished. And these acts of the will are called deliberate acts. "Acts of the first kind are not free, and consequently they are not formally sinful. But acts of the second kind are imperfectly free, and only venially sinful. But acts of the third kind are perfectly free, and consequently, if there is gravity of matter, they are mortally sinful." Struggl, Theol. Mor., tr. 1, q. 1, a. 1, v. 10; S. Th. 1. 2. q. 10. a. 3.

14 In how many ways does the voluntary proceed from the will? Since the voluntary presupposes the apprehension of the intellect, includes an act of the will and the exercise of liberty, and extends itself also to some extrinsic act, or extrinsic action, hence the voluntary is from the will in many ways, and from this arise various divisions of the voluntary, which we shall now explain.

15 What is the voluntary elicitedly and commandingly? - The first is had when the whole act is performed by the will and in the will, without the aid of another faculty, whether interior and spiritual, or exterior and bodily; such are volitions and nolitions.

The second is had when the act indeed depends upon the very command of the will, but nevertheless is performed by another faculty of the agent; whether interior, as are the intellect, phantasy, memory; or exterior, as are the members of the body and the organs of the senses, as to walk or to speak. But an act can be at the same time elicited and commanded; for the will can command itself in its own acts. And in this way one virtue, for example charity, commands the acts of other virtues, when the will from the motive of one virtue elicits the act of another virtue, for example, from love of God it has mercy on the poor. S. Th. 1. 2. q. 1. a. 1 ad 2; q. 17. a. 5; Suarez, tr. 2, d. 10, s. 1, 2.

16 What is the division of acts elicited by the will? - The division is twofold, according as these acts consist in the pursuit of good, or in flight from evil; and according as they are concerned with the end or with the means.

17 What are the acts of the will which consist in the pursuit of good and in flight from evil? - These acts of the will can be distinguished according as the passions of the sensitive appetite, to which they correspond, are distinguished. S. Th. 1. 2. q. 22. Now the passions are: love, to which hatred is opposed; desire or concupiscence, to which flight or abomination is opposed; delight, to which sadness is opposed; hope, to which despair is opposed; daring, to which fear is opposed; finally anger, which has no opposite.

S. Th. 1. 2. q. 23. The first three are passions of the concupiscible; the four latter are passions of the irascible. Love is the simple complacency of good, which proceeds from the connaturality and coaptation of the one appetizing with regard to the thing suitable to him. Dilection adds to love a preceding election; charity adds to love a certain perfection, insofar as that which is loved is esteemed of great price. One love is of friendship, another of concupiscence. For to love is to will good to someone. Toward that good which someone wills to someone there is love of concupiscence. Toward that to which someone wills good there is love of friendship. S. Th. 1. 2. q. 26.

Hatred is the simple displeasure and detestation of evil, which arises from a certain dissonance of the appetite toward that which is apprehended as repugnant and harmful. S. Th. 1. 2. q. 29. One hatred is of abomination, another of enmity. The former is the detestation of some evil of a person; the latter is also the detestation of the person himself, to whom one wills evil. Concupiscence or desire is the movement of the appetite into an absent good. Flight or abomination is the detestation of an absent evil. S. Th. 1. 2. q. 30.

Delight is a certain repose of the appetite from the presence of a delighting good. Sadness is a certain pain from the presence of evil. S. Th. 1. 2. q. 31, 35. Hope is the movement of the appetite into a future good, arduous, possible to obtain, and according to this possibility or impossibility hope differs from despair. Hence it is that hope imports a certain approach to an arduous good; despair, on the contrary, imports withdrawal from it. S. Th. 1. 2. q. 40. a. 1, 4. "Fear flees future harm because of its victory over the one fearing; but daring attacks imminent danger because of its victory over the danger itself." S. Th. 1. 2. q. 45. a. 1. For fear "does not regard evil absolutely, but with a certain difficulty or arduousness, so that it can scarcely be resisted." S. Th. 1. 2. q. 41. a. 2 ad 3. "According to the opposition of good and evil, fear is contrary to hope; according to the opposition of approach and withdrawal, daring is contrary to fear, but despair to hope." S. Th. 1. 2. q. 45. a. 1 ad 3.

Anger is the appetite of vengeance, as possible to itself. It seeks evil itself under the notion of vindictive justice. Hence it regards one object according to the notion of good, namely the vengeance which it seeks, and another according to the notion of evil, namely the harmful man, against whom it wills to be avenged through the infliction of punishment. S. Th. 1. 2. q. 46. a. 2, 6. It has no contrary either according to approach and withdrawal, or according to the opposition of good and evil. For it is a movement toward attacking the injurious evil already lying upon one. Hence neither can there be a movement toward fleeing evil; nor can there be a movement toward good: for when this has been obtained, there is repose and joy of the appetite. S. Th. 1. 2. q. 23. a. 3.

18 What are the acts of the will which are concerned with the end and with the means? "Every action of the will is concerned either with the end, or with the means, which can happen in two ways, either by appetizing or by executing. From this arises a twofold order of acts of the will and of the practical intellect, which governs the will in morals. The first contains all those acts which are necessary up to the final election of the means, which are will, intention, counsel, consent, election. The first two are concerned with the end; the latter with the means, in the order in which they have been numbered. But once the election has been established, the will proceeds to free execution, and thus there is the second order, in which only two acts are numbered: command and use. To these acts fruition is added, which is not an operation ordered to seeking or attaining the end; but, rather, once the end has been obtained, it follows upon it." Suarez, tr. 2, d. 6, at the beginning.

19 What is will? - Will, or simple volition, is the first act of the will, which is as it were the first inclination of the will toward the proposed object, as toward something lovable of itself, without any order to another. From this it is clear that this act is concerned with the end; for only the end is lovable of itself. But it does not include a tendency into the end, standing only in love and complacency for that good, and therefore it is simple volition, or love and complacency, still inefficacious. Suarez, tr. 2, d. 6, s. 1; S. Th. 1. 2. q. 8. a. 1, 2.

20 What is intention? - Intention is a free or perfectly voluntary tendency into a good, so that we may attain it. Therefore intention is a tendency of the will into some end to be obtained through due means. It is a purpose and desire toward the thing loved, and of itself is an efficacious desire. For purpose is had when someone determines with himself to do something. But desire, in its general signification, signifies any appetition whatever of obtaining a good which someone lacks; and it extends not only to the appetition of an efficacious will, but also to imperfect volitions, or velleities, even of impossible things. Intention, either virtually or expressly, is also an appetition of the means in common. The reason is that intention is the efficacious will of obtaining the end. But to will the end, absolutely as something to be attained as such, is virtually to will to execute all the means necessary to the end. Moreover someone can explicitly elicit this act: I will to employ all the means necessary for the end; this act is intention, because it precedes every consultation about the means and every election, and is the principle of counsel and election. In common, not in particular; for by this reason it is distinguished from election. Suarez, tr. 2, s. 2; S. Th. 1. 2. q. 8. a. 2; q. 12.

21 Can someone intend several things at the same time; and if several incompatible things are intended, which intention prevails? - R. To the first: Affirmatively. For either those things are ordered to one another, or they are not. "If indeed they have been ordered to one another, it is manifest that man can intend many things at the same time. For there is intention not only of the ultimate end, but also of an intermediate end: but someone simultaneously intends both the proximate and the ultimate end, as the making of medicine and health. But if two things not ordered to one another are taken, thus also man can intend several things at the same time, which is clear from the fact that man chooses one thing before another, because it is better than the other. But among the other conditions by which something is better than another, one is that it is useful for several things. Hence something can be chosen before another from the fact that it is useful for several things, and thus manifestly man intends several things at the same time." S. Th. 1. 2. q. 12. a. 3.

R. To the second: If those wills are simultaneous, the predominant one prevails, namely the one which would be chosen if the impossibility were known. If neither is more powerful, neither prevails, and accordingly neither is valid. If among contrary wills one succeeds another, the later prevails over the former; for it is predominant in the order of time and actuality. Except if the former is more powerful, or has revoked, at least virtually, every subsequent will; for then the former will, provided it is not expressly revoked, is certainly predominant. Lugo, de Sacr., d. 8, n. 121, 123; L. 1. 6. n. 24.

22 You will resolve: If one person asked you for a Mass in thanksgiving, another for someone gravely sick, it must be held to have been applied for the latter, whether he asked for it first or later.

If you have established with yourself: Whatever vow I may emit hereafter without the permission of my confessor, I do not wish it to be valid; and afterward you have vowed something without consulting your confessor, it is not valid, provided that will is not retracted expressly or virtually, namely if, mindful of the first vow, you were to emit the second, for example in shipwreck, in fire, etc.

If someone contracted marriage, intending it to be soluble, with such a mind that if he knew it to be indissoluble he would not contract, the marriage is null; for indissolubility is an essential property of Christian marriage. But he would contract validly if merely through error he thought marriage to be soluble, because private error does not take away from him the intention of contracting in the way in which he ought. L. 1. 3. n. 179, 210, 700; l. 6. n. 24; Elbel 130.

23 What is election? - Election is an act of the will by which the will is borne into a particular means as a means, or as a useful good; namely, it is the efficacious volition of some particular thing which is loved on account of another.

Therefore election proceeds from the efficacious intention of the end, and its object is the useful good as such and possible for us; and it contains at least virtually the volition of the end itself.

Likewise election retains its intrinsic nature, although it does not happen to take place among several things, when that means is only one. For an act is specified by its proper object, and the same object of election remains, namely the means to the end, whether it is the only means or whether it is compared with others. Election is after the manner of desire, because it is concerning the means as to be executed, and precedes execution; and therefore it is concerning an absent thing.

Moreover election is the purpose of the will; since purpose is an act of the will by which someone determines that he will do something. S. Th. 1. 2. q. 13; Suarez, d. 8, s. 1, 2.

24 What is consent? - Consent can be attributed to any free act of the will conforming itself, or consenting, to the judgment of the intellect, that is, accepting the good proposed by the intellect; in this way sin is said to be perfected by consent, and thus it is not a special act, and is concerned not only with the means, but also with the end. But insofar as it is a special act, it is concerned with the means, and is not an act specifically distinct from election, but only by reason, from diverse respects. "For insofar as the will wills what the intellect judges to be useful, it is called consent; but insofar as it prefers that either to other useful means, or certainly to other useless things not conducing to the end, it is called election." Suarez, tr. 2, d. 8, s. 2. But also in reality consent can be distinguished from election, namely when consent is inefficacious. S. Th. 1. 2. q. 15.

25 What is counsel? - Counsel properly is an act of the intellect including two things: the inquiry and discovery of the means, and the discerning judgment concerning the means more apt for attaining the end. Therefore counsel involves not one act of the intellect, but several. For that inquiry does not take place without discourse and consideration of several things. But counsel sometimes signifies only inquiry, sometimes only judgment, even though it does not proceed from discourse, and sometimes it embraces both. Counsel in this last sense indeed frequently precedes election, but not always. For when election takes place among many things, which happens more often, all those things must be found, proposed, discussed, and judged by the intellect. But where there is question of very small matters, or of things determined of themselves, or known of themselves, then there is no formal counsel. S. Th. 1. 2. q. 14; q. 9. a. 4; Suarez, tr. 2, d. 8, s. 5.

26 What is use? - Use is one thing active, another passive. The first is an act elicited by the will, by which the will moves the other powers to operating. The second is the act of the executing power proceeding from active use.

Use properly concerns the means, for use signifies a certain movement of the will toward really obtaining the thing willed, or the end. Use is really distinguished from election, since counsel and election concerning the means according to itself first take place before there is treatment of execution. But it is by no means really distinguished from election when the intellect suddenly determines the means and all the circumstances, and the will in the same instant in which it chooses the means also chooses the circumstance of actual execution; for from the force of such election there follows the action of the executing power. Therefore use is the will executing the chosen means for attaining the end. Use and election are not acts specifically distinct from one another, because they tend into the object under the same notion of good, namely as it is useful for attaining the end. But election of itself is concerned with the means in the order of intention, as future and as an effect of the end. Active use is concerned with the same means in the order of execution, as present and as the efficient cause of the end had in reality. S. Th. 1. 2. q. 16; Suarez, d. 9, s. 1, 2.

27 What is command? - The command which is treated here is the command by which someone commands himself, not that by which he commands others, and it is the absolute will intimated to oneself for doing or omitting something. Man can command himself in two ways: 1. as it were in the exercised act, while he moves himself to doing something; 2. in the signified act, by expressly eliciting the act of command: do this. Command of this kind is partly an act of the will, and partly an act of the intellect; because to command is to move to acting, but "the first mover among the powers of the soul to the exercise of an act is the will." S. Th. 1. 2. q. 17. a. 1. But to command is not to move in any way whatever, but to move as if by imposing a law; and it is the intellect that imposes law on the will, since it judges concerning things to be done. Now here it is asked, what is this act of intellect and will which adequately constitutes command?

As regards the act of the intellect, note: 1. Before will and intention there precedes a practical judgment of the intellect, by which someone judges not only that the thing is good in itself, but also that it is suitable for him, and that it is expedient to love it. This judgment contains some notion of command. "For one commanding orders him whom he commands to doing something, by intimating or announcing." S. Th. 1. 2. q. 17. a. 1.


	Before election and consent there likewise precedes a practical judgment, whether it is by way of formal counsel or not, proposing the means apt for the end as something electable; and a judgment of this kind contains the notion of command more, since it moves more by announcing and intimating.



	After that election which in time precedes active use, another judgment precedes, more practical, distinct in this from the judgment which precedes election, that it more immediately touches the work and all the determinate circumstances necessary for the execution of the work. The reason is that before every act of the will there must precede a judgment of the intellect consonant with it, by which it is directed and illuminated; but active use is an act of the will, which adds something to the election already made. Therefore. This judgment still more participates in the notion of command; for it moves the will more vehemently by announcing and intimating, not so much by its own power as by the power of the election already made. For it is altogether ordered to the execution of the work and inclines more to overcoming the difficulty of the work, which at the time of execution always appears greater than in consultation and abstract election.



	Besides these practical judgments, there is found in us another judgment, which we experience when it speaks thus internally with us: do this; and it explicitly expresses the efficacious act of the will to be elicited for executing the work. This judgment is that which explicitly constitutes command. This judgment is not of itself necessary for the work; nevertheless it is a useful act, so that the will itself and the whole man may be moved more, or so that he may more quickly undertake the execution, or so that he may persevere more constantly in it; because while man thus commands himself, he as it were reflects above himself and becomes superior to himself; and because, as external speech with regard to others has the power of moving and inciting the mind, so internal speech has this power with regard to oneself.





As regards the act of the will, it must be noted: 1. that this command, if it is efficacious and true, supposes an absolute will; for if it takes place without any will, it is fictitious and not true; but if the will which precedes is inefficacious, the command itself also will be inefficacious. And the reason is that the whole efficacy of moving is from the will. Therefore a will of this kind completes the notion of that command.


	The act of the will preceding the act of reason, which is command, is election, by virtue of which reason moves. Therefore command is the practical judgment itself, whether direct or reflex, which, from election already made, by announcing and intimating what is to be done, moves to execution; and then the will begins to use by executing the command of reason. Hence it is manifest that command is prior to use.



	Nevertheless active use itself of the will has some notion of command, and is often called command. For the will commands the other potencies, even the intellect. Indeed, the will commands even itself. For the will commands all voluntary acts, and one act of the will is commanded by another act of the same will. And the reason is that to command belongs to one having dominion; but it is the will which, as it were, has dominion over all human actions.





S. Th. 1. 2. q. 17; q. 71. a. 6 ad 2; 2. 2. q. 4. a. 2 ad 2; Quodl. 9. a. 12; Suarez, tr. 2, d. 9, s. 3.

28 What is fruition? - Fruition, as regards the name, is to take fruit from a thing. As regards the thing itself, it is a certain repose of the will, sweetness, joy, delight, once the presence of the desired object and its possession have been posited.

Joy is said more of a rational good, delight of a sensitive good, fruition of both; and it is rather restricted to one's own good, while joy is also said of another's good, as of a friend. Moral theologians commonly distinguish joy from delight by time, teaching that joy is of a past thing, delight of a present thing. Therefore the object of fruition properly is the good under the notion of a delightable good. But both the end and the means can be an object of joy, although the reason for rejoicing, or the formal object, is always the end. The first reason is that joy arises from the attainment of a delightable good. But the means itself is a certain delightable good. And thus we experience that we are delighted when we obtain suitable means. The second reason is that every loved good is an end or by reason of the end. Therefore every good which delights is an end or by reason of the end. Moreover a twofold joy or fruition is distinguished, perfect and imperfect. "For since it concerns an attained end, if the end has been perfectly obtained, fruition is perfect; if it has been obtained in a certain hope, from this some fruition can arise, but imperfect, because that is already some kind of attainment; and this seems to be that fruition of which Paul speaks: rejoicing in hope." Suarez, tr. 2, d. 7, s. 2. S. Th. 1. 2. q. 11, 31; 2. 2. q. 28.

29 What is the perfect and imperfect voluntary; the absolute voluntary and velleity; the voluntary simply and according to a certain respect? - These various divisions can be taken and explained in various senses, according as there is considered in the voluntary either precisely the notion of the voluntary, or the notion of the free, or the various object to which it is referred, according to its various state. We shall briefly explain them in the following paragraphs, according to the various acceptions which they have.

30 By reason of the voluntary, or of the inclination of the will, one voluntary is such simply, or perfect; another is such according to a certain respect, or imperfect. The first is that which proceeds from the will with the full inclination of the same will, without any repugnance. In this way the most perfect voluntary is the love of God toward Himself and the love of the Blessed toward God, which proceed from the most perfect cognition of the object.

The second is that which proceeds indeed from the consenting will, but not without some repugnance of the same rational will, so that there is indeed volition actually, but mixed with a conditioned nolition of the object. Thus a sailor, when the danger of shipwreck presses, actually wills and deliberately wills to throw away the merchandise, which nevertheless he would also, by deliberate will, wish to preserve if shipwreck were not imminent; hence, not without the deliberate repugnance of the will, but an inefficacious repugnance, he absolutely consents to throw them away. S. Th. 1. 2. q. 6. a. 6 ad 3; a. 7 ad 2; Suppl. q. 47. a. 1; L. 1. 5. n. 21.

31 By reason of the free, according to the varying degree of deliberation, one voluntary is perfect, and it is that which proceeds from the will with perfect cognition and full deliberation; another is imperfect, and that is what proceeds from the will with imperfect cognition and half-full deliberation. Such are the actions of a man half-drunk, half-asleep. Suarez, tr. 2, d. 1, s. 3, 4; S. Th. 1. 2. q. 6. a. 2. The voluntary that is perfect in this way can well be imperfect in the preceding way, as is clear from the example given of throwing merchandise into the sea in shipwreck.

By reason of deliberation, simply, one voluntary is absolute and simply; another is according to a certain respect, which is also called velleity. And thus, when the temptation of sin stands in the will, yet someone deliberately resists the sin, the will as nature, or according to a certain respect, wills the sin; but nevertheless the same will, as the will of reason, absolutely and simply detests the sin. Aptly S. Th. 3. p. q. 21. a. 4, where he also gives the reason for this division: "The will simply of man is the will of reason. For we will absolutely what we will according to deliberate reason. But that which we will according to the movement of sensuality, or even according to the movement of simple will, which is considered as nature, we do not will simply, but according to a certain respect, namely if nothing else stands in the way, which is found by the deliberation of reason. Hence such a will should rather be called velleity than absolute will; because, namely, man would will this if something else did not stand in the way."

32 By reason of the object, likewise one voluntary is absolute and simply; another is velleity and according to a certain respect, according as the object to which the will tends is considered absolutely, as it really is, according to all its circumstances, or only as it is in itself, with abstraction made from the circumstances.

To the point, the Angelic Doctor, 1. p. q. 19. a. 6 ad 1: "Each thing, according as it is good, is thus willed by God. But something can be, in the first consideration of itself, according as it is considered absolutely, good or evil, which nevertheless, as it is considered with something added, which is the consequent consideration of it, has itself contrariwise. Thus for a man to live is good and for a man to be killed is evil, according to absolute consideration; but if there is added concerning some man that he is a murderer, or living to the danger of the multitude, then it is good for him to be killed, and evil for him to live. Hence it can be said that a just judge antecedently wills every man to live, but consequently wills the murderer to be hanged. Similarly God antecedently wills every man to be saved, but consequently wills certain ones to be damned, according to the demand of His justice. And nevertheless that which we will antecedently, we do not will simply, but according to a certain respect, because the will is compared to things according as they are in themselves, and in themselves they are in particular. Hence we will something simply according as we will it with all particular circumstances considered, which is to will consequently. Hence it can be said that a just judge simply wills the murderer to be hanged, but according to a certain respect he would will him to live, namely insofar as he is a man. Hence it can rather be called velleity than absolute will. And thus it is clear that whatever God wills simply, happens; although that which He wills antecedently does not happen."

And thus also that throwing away of merchandise of which above in n. 30, under various respects, is voluntary according to a certain respect, and at the same time voluntary simply. S. Th. 2. 2. q. 142. a. 3; 1. 2. q. 6. a. 6.

33 By reason of its perfection, finally, one voluntary is absolute, efficacious, perfect, or complete; another is the voluntary which again is called velleity, of simple complacency, or imperfect and incomplete. The first is that which extends itself all the way to the attainment of the thing, by efficaciously willing the thing and the means to it. The other is that which does not proceed all the way to the attainment of the thing, but stops in simple complacency for it. When there is a twofold contrary will concerning the same object, that one is absolute and efficacious which explicitly or implicitly contains the revocation of the other, because one is absolute, the other as if conditioned; for example, someone truly wills to contract marriage, but nevertheless would not wish to receive the sacrament; he truly contracts marriage and receives the sacrament. De Lugo, de Sacr. in genere, d. 8, s. 8, n. 120 ff.

Thus the Angelic Doctor assigns the reason for this division, 1. 2. q. 13. a. 5 ad 1: "It must be said that the will is intermediate between the intellect and exterior operation. For the intellect proposes its object to the will, and the will itself causes exterior operation. Thus therefore the principle of the movement of the will is considered on the part of the intellect, which apprehends something as good in universal. But the termination or perfection of the act of the will is attended to according to order to operation, through which someone tends to the attainment of the thing: for the movement of the will is from the soul to the thing; and therefore the perfection of the act of the will is attended to according to this, that something is good for someone to do. But this is possible. And therefore the will is not complete except concerning the possible, which is good for the one willing. But incomplete will is concerning the impossible, which according to some is called velleity: because, namely, someone would will it if it were possible."

A sick man hoping for health wills health with a complete will; for he has an absolute and efficacious will of health, at the same time willing the means inducing health. A sick man despairing of health, whence he neglects to employ the means necessary for recovering it, wills health with an incomplete will; for he has only simple complacency, or velleity, of health, since he does not at the same time will the means inducing health. Complete and incomplete will, therefore, is not to be taken as if incomplete will were an undeliberated willing, or not capable of merit and demerit, or as if incomplete will were a half-deliberated willing. For someone can deliberately and with full deliberation will to expel God from His kingdom, if he could, and similar things, where it is clear that sin and grave sin are found. But the completion and incompletion of the will is to be taken according to the order of the will to operation, namely according to the movement of the will toward the thing. Hence from the fact that the movement of the will is toward the thing to be attained, disposed, etc., by means of exterior operation, it is not perfect, with the perfection apt by nature to be found in the genus of movement of the will, unless it is terminated at a good that can be done, although it is perfect as regards consent, deliberation, and other things of this kind. And thus a sinner, even a great sinner, who wills to be converted to God, and therefore wills to do penance, has a complete will.

The Angelic Doctor, q. 20. 2. a. 4, says: "If we speak of the goodness of the exterior act which it has according to the matter and due circumstances, then it is compared to the will as term and end, and in this way it adds to the goodness or malice of the will, because every inclination or movement is perfected in this, that it attains the end or reaches the term. Hence the will is not perfect unless it is such that, when opportunity is given, it acts. But if possibility is lacking, while the will exists perfected so that it would act if it could, the defect of perfection which is from the exterior act is simply involuntary."

Therefore the will can be called and can be complete in two ways. In one way, according to that relation by which the willed thing is in the will. In another way, according to that by which the will tends into the real attainment of the thing willed. According to the first way, the perfection of the will is signified by this, that it wills perfectly; but according to the second, by this, that it has perfectly, or attains and possesses the thing willed. Hence the will prepared to act if it could is a perfect will, because it wills perfectly, and this pertains to the perfection of the first relation; and it is imperfect simply, because it does not arrive at this, that it really has, attains, and possesses that which it wills, and which it is apt by nature to have. For every movement falling short of the term is imperfect by privation, which consists in the attainment of the term. And since the first perfection is of another account from the second, and the whole latitude of the first is compared to the second as the imperfect to the perfect, it follows that however much the interior act of the will may grow, and however intense it may be, alone it will never arrive at this, that it be perfect simply, without exterior attainment. On account of this the Savior said, John 15:13: Greater love no one has than that someone lay down his life for his friends; He said lay down, not wish to lay down. Cajetan, on 1. 2. q. 13. a. 5; q. 20, a. 4.

34 What is the direct and indirect voluntary; voluntary in itself and in the cause; positive and negative? - The voluntary, by reason of the act of the will by which it proceeds from the will, is one thing direct, another indirect. The direct is from the will acting. The indirect is from the will not acting, not prohibiting, namely which ought and can prohibit. For "not always is that which follows upon a defect of action reduced, as into a cause, into the agent from the fact that he does not act, but only then when he can and ought to act. For if the helmsman could not direct the ship, or the governance of the ship had not been entrusted to him, the sinking of the ship, which would happen through the absence of the helmsman, would not be imputed to him. Therefore, since the will, by willing and acting, can impede this which is not to will and not to act, and sometimes ought to, this which is not to will and not to act is imputed to it as existing from it." S. Th. 1. 2. q. 6. a. 3; 2. 2. q. 69. a. 7; 3. p. q. 47. a. 1. Namely, it must be what one ought and can prohibit, so that one is in fault. And thus no one would say that every good which you do not do is voluntary to you, even indirectly, and consequently imputable, although absolutely you can do it, but are not bound to do it; and much less every evil which you are not bound in any way to impede.

If nevertheless someone knowingly posits an act incompatible with another act, which is omitted, for performing which there is no obligation, since that omission is free, it is indirectly voluntary, although not imputable to fault; for example, if you wish to study without wishing not to go to visit a church, when there is no obligation; and, on the contrary, it is imputable to merit, as if you wish to pray and therefore omit recreation, without saying, I wish to omit it. Cf. Commentary de Act. hum., Fourth, n. 9. Cf. here the following paragraph and n. 35.

The voluntary, by reason of the object which immediately terminates the act of the will, is one thing voluntary in itself, another voluntary in the cause. The first is had when someone immediately wills something in itself; the second, when someone wills the cause from which some effect is going to follow, even if he foresees this effect; for then he does not will it in itself, but in another, namely in its cause. Foresees, that is, merely foresees; for if besides this he wills it, that effect will already be directly and in itself willed and voluntary, and not merely in the cause. From this it follows that that effect will no longer be willed and voluntary as an effect; nor likewise will its cause be willed and voluntary as a cause; but then the effect, with respect to the will, will have the notion of an end, and the cause the notion of a means. For that which someone wills on account of itself has the notion of an end; what someone wills on account of another has the notion of a means. Nor indeed is it valid to object that if the effect is merely foreseen, and the will is not borne into it by its own act, then that effect is outside the intention, and in no way can it be voluntary, not even in the cause. For because the will, by not willing the cause, can impede the effect, and sometimes ought to impede it if it is evil, the effect is imputed to it; consequently, since it is not willed in itself, it will be willed in the cause. S. Th. q. 6. a. 3; q. 71. a. 5.

And thus evil works committed against one's neighbor in drunkenness are voluntary in the cause for him who was voluntarily made drunk, foreseeing those evils from previous experience, although he neither willed nor intended those same evils. If someone writing a bad book foresees many spiritual evils from it, although he does not intend them, they are imputed to him, and they are voluntary to him not in themselves, but in the cause. But if the effect is good, and someone who posits the cause foresees it, he is already judged implicitly to will it, and he does not lack his merit, since the good is the object of the will, not evil. If you give your goods to a monastery, foreseeing the spiritual goods thence to come, you certainly do not lack merit. Therefore there is a distinction between good and evil; for good, at least in some way, we ought to intend; evil, on the contrary, cannot be intended, but ought to be avoided. Suarez, d. 1, s. 4.

Several theologians altogether distinguish the voluntary in itself and the voluntary in the cause from the direct and indirect voluntary. And thus Suarez says, "The voluntary in itself is sufficiently clear; for then something is said to be voluntary in itself when it is willed in itself, so that the will is immediately concerned with it, either by a proper act, if it is voluntary direct, or through the lack of an act, if it is indirectly voluntary." D. 1, s. 4. Likewise S. Th. q. 77. a. 7: "Two things seem to have to be considered. First, that something can be voluntary either according to itself, as when the will is borne directly into it, or according to its cause, when the will is borne into the cause and not into the effect; as is clear in him who voluntarily becomes drunk. For from this, what he commits through drunkenness is imputed to him as quasi-voluntary. Secondly, it must be considered that something is called voluntary directly or indirectly. Directly indeed is that into which the will is borne; but indirect is that which the will could have prohibited, but does not prohibit."

But others call the voluntary in itself and in the cause the direct and indirect voluntary, and express this by another division, namely of the positive and negative voluntary. Gury, Ballerini, n. 5. Now, with a comparison established between both divisions, the voluntary in itself and in the cause, and the direct and indirect voluntary, and insisting upon the doctrine of the Angelic Doctor, it must be said that the direct voluntary includes under itself both the voluntary in itself and the voluntary in the cause. For the direct voluntary is said by the Angelic Doctor to be "that which proceeds from the will as from an agent," q. 6. a. 3 ad 1. But both the voluntary in itself and the voluntary in the cause proceed from the will insofar as it is acting and willing.

But the indirect voluntary can be reduced both to the voluntary in itself and to the voluntary in the cause. The indirect voluntary is said by the same Holy Doctor to be "that which is from the will as from a non-agent," l. c. But both the voluntary in itself and the voluntary in the cause include the acting and willing will. Therefore the indirectly voluntary is neither properly voluntary in itself, nor likewise properly voluntary in the cause. Nevertheless it can be reduced to both; for the indirectly voluntary is said either only of the interior act of the will, or also of the exterior act. If the first, since not willing is immediately from the will, it can be called voluntary in itself. If the second, since externally not acting is as it were the external object completing that not willing, just as the former is in some way voluntary in itself, so also is the latter, since one complete non-act is as it were constituted from both the lack of an interior and exterior act; for example, not willing to hear Mass, and not hearing Mass in fact, just as one complete act is constituted from the internal and external act of willing to hear Mass and of hearing Mass.

Now, as from the positing of an act, as from a cause, some effect can follow, so from the omission of an act another act can follow, which, although it is not properly the effect of that omission, just as that omission is not properly the cause of the following act, since not acting cannot properly be a cause, nevertheless it can be considered as an effect. And thus it can be called voluntary in the cause; for example, the death of those sailing, indirectly voluntary, is, in the sense stated, voluntary in the cause for the pilot of the ship who desists from steering.

35 What is required so that an evil effect which follows, voluntary only in the cause or indirectly, be imputable to the will as fault? - The following conditions are required: 1. That he who posits or omits the cause advert, at least confusedly, that such an effect will follow from that cause; because nothing is willed unless in some way it is known beforehand.


	That the agent be able to impede such a cause; because there is no obligation to impossibilities.



	That the agent be bound, by reason of that effect, to remove or omit that cause; because the effect following outside the intention is not imputed to one pursuing his own right. For then the agent in reality does not will the effect, but wills the permission of the effect. L. 1. 5. n. 15; S. Th. 1. 2. q. 6. a. 3; q. 21. a. 2; C. I. 1151 f.; C. G. 1182 f.; C. H. 1092 ff.





36 When is someone bound to remove the cause, by reason of an evil effect that will follow? - 1. He is bound when it of itself, directly and primarily, produces nothing except an evil effect. For then the cause is evil in itself. It is said, of itself, directly and primarily, produces nothing except an evil effect, because one would not therefore be bound to remove the cause if the evil effect followed merely accidentally; for then the cause would not therefore be evil in itself. Nor would he be bound if the cause of itself, directly and primarily, produces a good effect, and only through this as a medium an evil effect follows; for a cause according to moral estimation is judged from its effect of itself, directly, and primarily, and accordingly it is then simply honorable in itself. Therefore then one would not will the evil, but would will the good, and would only permit the evil. Likewise one would not therefore be bound to remove the cause because it equally, directly and primarily, as if in a parallel manner, influences a good and an evil effect. For then the cause in itself, according to moral estimation, is indifferent, and honorable, insofar as it is subject to the honorable intention of the agent; for the evil effect is not intended, but permitted. S. Th. 1. 2. q. 20. a. 5; q. 73. a. 8; 2. 2. q. 64. a. 7.


	Someone is likewise bound to remove the cause by reason of an evil effect that will follow, when, although the cause is honorable or indifferent in itself, nevertheless someone is bound to impede the effect from justice, or from charity, or from a precept that presses to be fulfilled; for example, if someone wished to play for the sake of recreation while the last Mass on Sunday will soon be celebrated, so that consequently he omits it from distraction. "For he who is bound to the law must necessarily be bound to procure the ordinary means, and the means proximately necessary from the very nature of the thing, for observing the law..... Ordinary, I say; for human laws do not compel to extraordinary and excessively difficult things." Ithur., case 32, n. 4. Hence "the reason can be given, that by reason of the precept that cause and the effects following from it, although physically they are connected only accidentally, and one is not the cause of the other, nevertheless morally are judged to have the notion of one unsuitable object, or one to be avoided by the will, and therefore the will of one is judged the virtual will of the other." Suarez, tr. 2, d. 1, s. 4, n. 9.



	Finally, someone is bound to remove the cause by reason of an evil effect that will follow, when, although the cause is honorable or indifferent in itself, nevertheless there is no proportionate necessity, utility, or fittingness on the part of the agent. For then an honorable end of the one operating is lacking; for evil is to be avoided, and it can be permitted when there is a rational and just cause. Besides, to will such a cause then often shows an evil affection directly toward that evil effect that will follow; or at least there is often a proximate danger of such evil affection. But a greater or lesser reason is required for positing the cause according as it is a cause of itself, or from its own nature influencing such an effect, or an accidental cause, namely one which does not influence such an effect from its intrinsic nature, but from some extrinsic condition of things. Likewise the greater reason is required for acting in such a case, the more proximately the cause touches the evil effect, the more probable the evil effect is, the less right one has to the action considered in itself, and the graver the effect itself is, if one is bound by office to impede the evil. For if a proportionately grave reason is not had, natural honesty itself obliges us to omit that cause. L. 1. 1. n. 152; l. 5. n. 14; S. Th. 2. 2. q. 64. a. 7.





37 Is the effect which follows, gravely evil, voluntary only indirectly or in the cause, always imputable as grave fault, so that someone contracts the grave malice proper to that effect, if he illicitly posits the cause without any sufficient reason? - R. 1. Affirmatively, if that cause of itself, or from its intrinsic nature, gravely influences the effect. The reason is that if the cause of itself gravely influences the effect, the grave malice from the effect redounds into the cause. Therefore someone contracts the grave malice proper to the effect itself by willing its cause without any sufficient reason. Moreover, at least practically speaking, one who wills the cause, of itself gravely influencing an effect gravely evil, without any sufficient reason, in reality directly wills the grave malice of that effect, and does not merely permit it; since the cause and effect are inseparably connected with one another, so far as concerns the very nature of the thing, and no other honorable reason is present for positing the cause on account of another honorable effect, as is supposed.

R. 2. Negatively, if that cause of itself influences that effect only lightly. The reason is that, since the cause of itself has only a light influence upon that gravely evil effect, a cause of this kind is not of itself sufficient for the positing of the effect, and accordingly, so far as concerns the nature of the thing, they are not inseparably connected with one another. Therefore it is not the case that because someone wills the cause, he also wills the effect, but he wills only the permission of the effect, if perhaps it follows. Accordingly he does not contract the grave malice proper to the effect. But since the malice of the effect redounds into the cause by reason of the influence which the latter has upon the effect, where the influence is light there is only light malice; and consequently, with the direct intention of the gravely evil effect always excluded, someone willing a cause that influences such an effect only lightly, although he will not sin gravely, nevertheless will sin lightly. And this is the proper reason why, although there is no smallness of matter in venereal matters, nevertheless there is such in those acts of mere sensuality, as are looks, from a cause of mere curiosity, at less honorable things, with the intention of the venereal thing itself again excluded, as the very common opinion of theologians holds.

R. 3. Again negatively, if the cause in no way of itself influences that evil effect, but the effect follows merely accidentally, or from extrinsic circumstances. The reason is that since the effect follows only accidentally, there is no connection, so far as concerns the nature of the thing, between the cause and the effect. Therefore it is not the case that because someone wills the cause, he also wills the effect, but he wills only the permission of the effect, if perhaps it follows. But since the malice of the effect in no way redounds into the cause, for the effect does not follow from that cause of itself, but merely accidentally, someone willing the cause, with every intention of the evil effect excluded, contracts none of its malice, neither grave nor light, although perhaps otherwise he also sins gravely. And thus, if someone foresees pollution from some excess of drink or food, without willing and intending it, he will sin lightly, or perhaps even gravely, by reason of that excess, but by no means will he sin by reason of the pollution, since this effect is not willed, but happens outside and against the intention, and the cause is outside the genus of lust. Nor indeed is someone bound to remove all causes influencing only accidentally into some evil effect, by reason only of that evil effect itself. For in actions only this one thing must be attended to: whether they are the cause of this effect, or not. For if they do not have the force of a cause, it is ridiculous that they must be avoided on account of an effect of this kind. And in no way is someone bound to abstain from positing such a cause, if a reasonable motive is present for positing a cause of this kind.

Cf. 40. 1, 4; Suarez, tr. 2, d. 1, s. 4, 5; Sanchez, l. 9, d. 45, n. 14 ff.; L. 1. 3. n. 484; Salm., tr. 26, c. 7, n. 41; S. Th. 2. 2. q. 154. a. 5; 3. p. q. 30. a. 7; d'Annibale, 4th ed., p. 1, n. 157, note 15.

38 When is an effect willed in the cause imputed? - It is imputed, speaking of itself, first when someone has posited the cause, or from the time when he could and ought to have impeded it, if he noticed it after the cause had been posited. "The reason is that the free volition, or non-impeding, of an evil effect is formally evil, but not the physical existence of the effect; and accordingly formal sin is committed when there is such a perverse volition or nolition.... Thus therefore, he who, for example, has offered poison to another ... does not sin when the death of the other follows ... but when he freely posited the cause of this effect." Struggl, q. 1, a. 3, n. 32. Speaking of itself; for if someone can impede an effect of this kind right up to its execution, and does not impede it, or is pleased in its futurition or existence, he continues in his mind the sin whose cause he previously posited freely and culpably. Consequently someone must then confess the effect as if it were the external act and object, the complement of the sin. But it would be otherwise if, after the cause had been posited, before the effect follows, he retracts the will, or confesses the sin committed. L. 1. 5. n. 10; S. Th. 2. 2. q. 79. a. 3 ad 3.

39 Note: Since the cause, as such, participates in the specific malice of the effect, but not in a different malice, it suffices in confession to accuse only the malice of the effect; or if the cause has in itself another special malice, it suffices to state each separately. And thus, if because of play you omitted Mass, it suffices to accuse this omission; if because of theft you likewise omitted Mass, you can then accuse separately the theft and the omission of Mass. L. 1. 5. n. 9; Lugo, de Poenit., d. 15, n. 479.

40 You will resolve: 1. "If the cause of pollution is one gravely influencing it, and the man does not abstain from positing that cause or action, it is clear that the pollution is imputed as sin, even if it was not intended, provided it was at least confusedly foreseen. But causes of this kind are without doubt all those which of themselves are grave faults in the genus of lust, namely touches or sights of the shameful parts of another's or one's own body with base and deliberate delight; the sight of human intercourse; and morose thoughts about venereal matters. Therefore all pollutions arising from these causes are certainly mortal. Thus S. Th. a. 2. q. 154. a. 5, and others commonly. And then that base act which is the cause of pollution has a special malice against nature, as Sanchez says, de Matr., l. 9, c. 45, n. 23, and all agree." L. 1. 3. n. 482. A special malice, namely of the effect or pollution, which is a sin against nature, besides the proper malice which consists in delight excited from a base object. Gravely influencing; therefore, if the cause, whether by reason of itself or by reason of the disposition of the subject, does not gravely influence, grave fault is absent by reason of the pollution perhaps going to follow, since then it follows outside the intention and accidentally. Of themselves are grave faults: "the common and more probable opinion teaches that pollution is not mortal (namely in the cause), unless it comes from a cause of itself mortal in the genus of lust.... The reason is that, since pollution is not willed except in the cause, it will be evil in that degree in which the cause itself is evil." L. 1. 3. n. 484. In the genus of lust, whence "it is inferred that the pollution which happens outside the intention from causes illicit even mortally in another genus than lust is not mortal, as from drunkenness, or from eating too immoderately or on a forbidden day." L. 1. 3. n. 484, 477; Salm., Theol. Schol., tr. 13, d. 10, n. 274; Theol. Mor., tr. 26, c. 7, n. 41.


	"If someone, about to do some necessary or lawful and honorable thing, foresees that pollution will naturally follow, and this applies much more to distillation, which nevertheless he in no way wills or intends, then, provided the danger of consent to the delight is absent, he is not bound to abstain from such an action; because the effect following accidentally and outside the intention is not imputed to one pursuing his right. Hence, notwithstanding pollution, it is lawful to hear the confessions of women, to study cases of conscience, to touch oneself from necessity, cautiously and from necessity to kiss women, to embrace according to the custom of the country, if otherwise one would have to be regarded as uncivil." L. 1. 3. n. 481. "It is lawful for someone who suffers a great itching in the private parts to drive it away by touch, even if pollution follows." L. 1. 3. n. 483. The reason is that these acts either of themselves influence only lightly, or although they of themselves gravely influence, nevertheless, since they are not done from a base cause of concupiscence and delight, but from an honorable, necessary, useful, suitable cause, they no longer have the same force and influence upon the effect, which is gravely increased by that evil propensity of the will, and on the contrary is greatly diminished by the will turned elsewhere and resisting as far as it can. Hence the evil effect, if it follows, is attributed rather to natural constitution, or to weakness of nature, than to the aforesaid acts as cause. Besides, with the aforesaid honorable end standing, someone is not bound to abstain from the cause in order to impede the evil effect. For when a cause has two effects, one good, the other evil, it can be posited from the intention of the good effect alone, by behaving permissively toward the evil. Therefore that evil effect, in the case, truly follows accidentally and outside the intention. L. 1. 3. n. 483; l. 5. n. 14; S. Th. 3. p. q. 80. a. 7.



	"It is inferred that the pollution which arises from a not prolonged conversation with a girl, or from a slight glance, or from curious reading venially base, is only venial; because, as has been said, since those causes influence lightly, the subsequent pollution proceeds rather from a natural cause than from them." L. 1. 3. n. 484. But if someone has a just cause, he sins in nothing. L. 1. 5. n. 29. A just cause is "any reasonable cause of necessity, utility, or fittingness." L. 1. 3. n. 484; l. 5. n. 29.



	A fortiori grave fault is absent in those actions which influence remotely and accidentally, since they are outside the genus of lust. Therefore, although pollution or an evil commotion is foreseen as going to follow, it is lawful to ride horseback, not only for the sake of necessity and utility, but also for recreation; to recline in some position in order to rest more comfortably; moderately to take hot foods or drink; to lead honorable dances, etc. L. 1. 3. n. 483. Grave fault is absent; for whether light fault is present in the positing of such causes without a just reason, on account of the effect going to follow, is disputed. Holzmann and others deny it, "because, as they say, the pollution arises rather from the weakness of nature than from that cause, which concurs to pollution only accidentally and remotely. But Sanchez, Lessius, and others more probably affirm it..., because without a rational cause to permit pollution always seems something unbecoming and disordered." L. 1. 3. n. 484; Sanchez, de Matr., l. 9, d. 45; Sporer, de Matr., n. 644 ff.; Lessius, l. 4, c. 3, d. 14, n. 97-103.





41 What is the actual, virtual, habitual, interpretative voluntary? - The voluntary, by reason of the very act of the will and its efficacy, is one thing actual or formal, another virtual, another habitual, another interpretative. Actual voluntary is given when someone actually wills something, with actual attention on the part of the intellect, whether he wills explicitly, that is, clearly and in particular, or implicitly, that is, confusedly, by a universal or quasi-universal will, which extends also to this object.

42 The virtual voluntary is threefold. First, the virtual voluntary is that which perseveres in some power of itself, and it is given when the explicit and clear will itself, or intention of the end, no longer exists, but only volitions of the means explicitly and clearly exist, which volitions of the end itself, in a more remiss degree, with more remiss attention, accompany. Thus when a priest wills to celebrate Mass and then puts on the sacred vestments, approaches the altar, and performs the other customary things, without any longer having that clear actual will to consecrate, the consecration will be virtually voluntary if, while he performs all things voluntarily, there is always present to him, confusedly and weakly, some attention and will to consecrate. Or at least then acts of the cogitative or estimative power remain, which are first generated when the mind proposes its object to the will, and which acts then go on to influence all subsequent acts. When the mind apprehends that object, its apprehension is at the same time generated in the cogitative or estimative power, which pertains to sensitive cognition, and moves the sensitive appetite and the exterior members to motion.

The virtual voluntary, secondly, is that which perseveres in the exterior work itself, commanded by a prior act of the will, or in the voluntary execution of the means, which someone voluntarily employs by the force or virtue and impulse of the prior intention of the end, even though as regards the end not even remiss attention and volition any longer exists. Thus the pilgrimage undertaken by a traveler to the sanctuary of the Blessed Virgin will be virtually voluntary, even though on the journey he no longer attends to it, indeed thinks of entirely different things.

The virtual voluntary, thirdly, is that which perseveres in some moral effect of its own; thus, for example, a contract entered into by a procurator will be virtually voluntary to the principal agent, who gave him the faculty of acting in his name. In a moral effect, so that a merely physical effect may be excluded, into which perhaps that prior act of the will influenced as it is a physical act; for example, if, having had the will to consecrate, afterward while sleeping you consecrate in a dream, the consecration is null. For that prior act of the will does not influence this effect as it is a human or moral act, but merely as it is a certain physical action. S. Th. 3. p. q. 64. a. 8 ad 3; Lugo, de Sacr. in gen., d. 8, s. 5, n. 87; de Fid., d. 1, n. 98; de Poenit., d. 24, s. 4; Laymann, l. 1, c. 2, c. 3, n. 4.

43 The habitual voluntary is that which was, but is neither in itself, not even weakly, with no attention to it persevering on the part of the intellect, nor in an exterior commanded work, or in the execution of the means, nor in any positive moral effect, but is, morally speaking, in a merely negative effect, insofar as the prior will has not been retracted. Hence a will of this kind suffices for certain moral effects. Thus, if an adult invalidly baptized were rebaptized while he sleeps, the baptism is valid. Thus also "for contracting," says St. Alphonsus, l. 3, n. 769, "an interpretative or conditional will does not suffice, cf. below n. 773, but an actual or virtual will is required, or at least one had and not retracted, according to what is to be said, l. 6, n. 324." Habitual voluntary is sometimes called virtual voluntary, which in truth is a certain habitual voluntary, insofar as it is distinguished from actual. S. Th. 3. p. q. 64. a. 8 ad 3; Laymann, l. c.

44 Interpretative voluntary is an act of the will which neither is, nor was, because cognition of the object is not present and was not present, but would be if cognition of this kind were had. Just as actual and virtual voluntary is a true cause of the act which is posited by the force of an actual or past volition, so habitual and interpretative voluntary is not a cause of the act. Habitual makes it that the act is positively according to the will, for example, the reception of a sacrament by a dying person deprived of his senses, who while healthy had resolved to receive the sacrament in danger of death. Interpretative makes it that the act at least is not judged to be against the will. Its foundation is the disposition and inclination of the soul, on account of the suitability of the thing. And these concern the voluntary considered in itself. Suarez, tr. 2, d. 1, s. 4, n. 4.

45 What is expressed, tacit, presumed, interpretative voluntary? - If the voluntary is considered insofar as it is outwardly shown by some sign, then expressed, tacit, presumed, and interpretative will are distinguished.

Expressed will is that which is expressed by words, letters, nods, or some exterior deed. This is one thing explicitly expressed, namely when someone by an exterior sign clearly and explicitly, or in particular, manifests some act of the will; another is implicitly expressed, when someone by an exterior sign manifests that he wills something with which another thing is connected.

Tacit will is that which is manifested by silence itself. He who is silent seems to consent, if namely he can and ought to speak, or if there is question of a matter simply favorable, unless nevertheless from the nature of the thing or from law expressed consent is required. Hence tacit voluntary does not lack its effect. And tacit license is valid, as expressed license is valid. Rule 43 in the Sixth.

Presumed will is that which, although it is not known to us a posteriori by some exterior sign, or by silence itself, nevertheless is gathered a priori to be present. For there is some sufficient cause for judging thus.

Interpretative will is that which, although in reality it neither was present nor is present, and is not gathered to be or to have been present either by some exterior sign a posteriori or by some sufficient cause a priori, nevertheless there is some sufficient reason for gathering that it would be present if cognition of the object were had. Therefore no one sins by merely interpretative will. And therefore the confessor rightly imparts absolution to one retaining another's thing in good faith, if the same confessor does not admonish him for this reason, namely because the penitent, knowing the thing to be another's, would still retain it and would not restore it. Struggl, t. 1, q. 1, a. 2.

Presumed voluntary is sometimes had by the law itself, namely when in certain determinate cases the law presumes a priori that consent of the will was present. Thus formerly, by Canon Law, a silent son was presumed to consent to betrothals contracted for him by his parents. But this presumption of law, in the internal forum, always yields to the truth; and it yields to it also in the external forum, if it can be proved. C. un. de Despons. impub. in the Sixth.

46 What is the distinction between presumed and interpretative will? - Presumed will is often confused with interpretative will. It is also often distinguished from it by distinguishing presumed will concerning the present, which is properly called by us presumed, and presumed will concerning the future, which is properly called by us interpretative. So that the distinction between the two may be better known, the matter can be explained by this practical example.

A religious on a journey, while the superior is absent, wishes to buy a thing of some importance and of great utility for the whole community. He writes about the matter to the superior. While the superior, after receiving the letter, is writing back, the occasion for buying the thing presses, and he buys it, the response not yet having been received because of lack of time, presuming an affirmative response from the otherwise well-known will of the superior. Here you have will simply presumed, or presumed concerning the present. But whether the will of the superior is really present, or is falsely presumed to be present, the truth itself must be inspected, which the response of the superior afterward received will declare.

But if the same occasion presses for buying a thing very useful to the community, for example a great abundance of excellent books at a very small price, and no time is present for consulting the absent superior, nevertheless from the same otherwise well-known will of the superior that religious presumes that he would agree if he were asked, and he buys the books with the money received for the journey, preferring the utility of the monastery to a more comfortable journey, you have will presumed concerning the future or interpretative. L. 1. 3. n. 288, 700; l. 4. n. 18; Laymann, l. c. n. 3; Struggl, l. c. n. 20; La-Croix, l. 4. n. 1324 ff.


II. On the Impediments of the Human Act

47 What are the impediments of the human act? - As is clear from what has been said, to have a human act there is required: 1. the exercise of the adverting intellect; 2. the free exercise of the will; 3. the exercise of the other faculties proceeding from free will. Now then, if we look at the fact itself, often we act without knowing what we are really doing, for we think we are doing something else. Likewise, often we act impelled by some vehement passion of concupiscence, or oppressed by some vehement passion of fear, and with violence done to us. In the first case there seems to be lacking the condition required on the part of the intellect; but in the second case there seems to be lacking the condition required on the part of the will. Here without doubt an impediment of the human act is had; and the question is raised concerning ignorance, concerning concupiscence and passion, concerning fear and force, whether they cause the involuntary. For ignorance and error obstruct advertence; force and fear obstruct deliberation; concupiscence and passion obstruct both.

48 Does ignorance cause the involuntary? - Ignorance with which someone acts either has itself causally in relation to that which is done, or has itself merely concomitantly with respect to that which is done. It has itself concomitantly "when ignorance concerns that which is done; nevertheless, even if it were known, it would still be done. For then ignorance does not induce one to willing that this be done, but it happens at the same time that something is done and unknown; as... when someone would indeed wish to kill an enemy, but, ignorant, kills him, thinking he is killing a deer. And such ignorance does not make the involuntary" (namely contrariwise), "because it does not cause something that is repugnant to the will; but it makes the non-voluntary" (or the involuntary merely privatively), "because what is unknown cannot be actually willed." S. Th. 1. 2. q. 6. a. 8.

But it makes the non-voluntary, whether that merely concomitant ignorance is involuntary, or whether it is not merely concomitant, but voluntary. Nevertheless there is a distinction between involuntary and voluntary ignorance in the case; because involuntary concomitant ignorance, since it simply takes away the voluntary, makes something simply non-voluntary. But voluntary concomitant ignorance, since it does not simply take away the voluntary, for it is voluntary, makes that which is done with that ignorance non-voluntary indeed in itself, but voluntary in some way in the cause. S. Th. de Malo, q. 3. a. 8.

Voluntary in the cause, namely insofar as the ignorance concerns a thing which ought to have been known, and perhaps someone knowing would not do what he does ignorantly. And if certainly he would do it even knowing, the voluntary is still had indirectly in the cause, by reason of that evil disposition which the willed ignorance leaves intact, and by reason of that action, for example hunting, which was the cause of the consequent act, for example homicide. To the point Suarez, on 1. 2, tr. 2, d. 4, s. 2, n. 19: "That ignorance does not excuse from fault; therefore neither does it take away the voluntary. He is bound to expel that ignorance in order to avoid the act, and voluntarily omits to do this; therefore he also acts voluntarily, at least indirectly. Therefore it matters nothing that this ignorance is not the cause of the act, and that if knowledge were present, the act would nevertheless take place; both because, although we grant that that act is not voluntary in ignorance as in a cause, nevertheless that ignorance will be a sufficient condition for that act to be voluntary indirectly, insofar as man is bound and can avoid it and does not do so; for what he would have done if knowledge existed does not excuse him, but rather in a certain way accuses him more, because that is an evil disposition and contrary to the obligation by which he is bound to avoid the act; and also because that effect is voluntary in another act directly willed, as, for example, the killing of a man in hunting. But voluntary ignorance, although it is concomitant, is the reason or condition that that prior act of hunting be done imprudently or incautiously, and consequently that in it the effect thence following is judged to have been willed."

Indeed, notwithstanding that evil disposition, he was still then bound, indeed much more, to know; and knowing, perhaps, notwithstanding that evil disposition, he would not have committed the monstrous crime with open eyes. S. Th. 1. 2. q. 6. a. 3; Billuart, de Act. hum., diss. 1, art. 6, I say 3.

If ignorance is not merely concomitant, or does not have itself merely concomitantly in relation to that which is done, but is causing, or has itself causally, namely is the cause of doing that which is done, then that ignorance is either voluntary, or consequent upon a free act of the will, or it is not voluntary, or antecedent to a free act of the will. A free act of the will, namely concerning the ignorance itself, not concerning that which is afterward done from that ignorance. "But consequently," says S. Th. ibid., "ignorance has itself to the will insofar as it is voluntary."

Therefore when ignorance of this kind is the cause of doing that which is done, "since it is itself voluntary... it cannot cause the involuntary simply" (that is, contrariwise; since that which is done is voluntary in the cause from which it proceeds, i.e. in that willed ignorance). "Nevertheless it causes the involuntary according to a certain respect, insofar as it precedes the movement of the will to doing something, which would not be if knowledge were present," ibid.; that is, although that movement of the will is voluntary in the cause, nevertheless in itself it is altogether involuntary, for it would not be if knowledge were present. L. 1. 5. n. 4.

But if the causing ignorance, or that which is the cause of doing what is done, is not voluntary, or is antecedent, then ignorance causes the involuntary simply, since that which is done, by the very fact that it is caused by ignorance, would not be if knowledge were present, and accordingly is against the will. Nor indeed is that willed in itself; nor in any way willed in the cause. Therefore it remains totally or simply involuntary. "But antecedently," says the Holy Doctor ibid., "ignorance has itself to the will when it is not voluntary, and nevertheless is the cause of willing what otherwise one would not will; as when some man is ignorant of some circumstance of the act which he was not bound to know, and from this does something which he would not do if he knew: for example, when someone, diligence having been used, not knowing that someone is passing along the road, shoots an arrow with which he kills the passerby. And such ignorance causes the involuntary simply."

S. Th. 1. 2. q. 76. a. 1. As regards the insane, it is certainly not always established that they are not sufficiently in possession of themselves in an act of sin. Nor likewise is it established whether those who are hypnotized, and in hypnotic sleep execute the evil commands of the one hypnotizing, are not also sufficiently in possession of themselves. But in these cases the voluntary can easily be in the cause.

49 Whether ignorance renders the act objectively null? - R. Negatively. The reason is that our false estimation cannot change the objective truth of the thing. And thus an unbeliever who baptizes, thinking that a man is not really justified by baptism, nevertheless, if he has the intention of doing what the Church does, baptizes validly. A priest baptizing in a case of necessity with water which he falsely does not think to be natural, if the water is truly natural, baptizes validly. A pastor who assists at a marriage, falsely thinking that he still needs some special delegation of the bishop which he does not have, validly assists at it. Consequently it must be said that by ignorance an act objectively null is not validated. Therefore, if a confessor ignorant of reserved cases absolves from them, he by no means truly absolves from them. Bonacina, de Sacram., d. 1, q. 2, p. 1, n. 28; Sporer, de Matr., n. 48.

50 Is ignorance always sin? - One ignorance is invincible, another vincible. Invincible ignorance has place when someone suspects nothing at all concerning the thing itself and concerning the obligation of inquiring; or although he has fallen into suspicion of the thing and of the obligation of inquiring, nevertheless after using moral diligence, he could not know the thing. After moral diligence; for it is not necessary that the diligence to be used be the greatest, but it suffices that it be common and ordinary, proportionate to the person and to the matter about which there is question.

Vincible ignorance is had when someone not only comes into doubt about the thing and about the obligation of inquiring, but also has occasion of coming into knowledge of the thing, and nevertheless voluntarily passes it by. L. 1. 1. n. 3. Antecedent ignorance is always invincible; but not every invincible ignorance is antecedent. Even merely concomitant ignorance is invincible. S. Th. 1. 2. q. 6. a. 8. Invincible ignorance is involuntary; but vincible ignorance is voluntary.

Vincible ignorance is one thing directly voluntary, another indirectly voluntary, another voluntary accidentally. Directly voluntary ignorance is called affected ignorance. This is had when someone deliberately wills to be ignorant, whether because of weariness of learning, or so that he may sin more freely, or so that he may have an excuse, or so that he simply may not be drawn back from sin. Indirectly voluntary ignorance is had when someone omits to apply study to knowing, or neglects to learn because of mere laziness or sloth, because of the labor of learning, or because of other occupations. Ignorance of this kind is distinguished in two ways, namely into crass or supine, and into purely vincible. Crass or supine ignorance is in him who, although he does not studiously seek ignorance, nevertheless uses no diligence or almost no diligence to acquire for himself that knowledge which according to his condition he can have. Purely vincible ignorance is when someone uses some diligence for knowing the truth, but slight and by no means sufficient, considering the quality of the person and the gravity of the matter.

Finally, accidentally voluntary ignorance is that which is not intended and is outside the intention, and which is had "when someone directly or indirectly wills something to which ignorance follows. Directly indeed, as appears in the drunk man, who wills to drink wine excessively, through which he is deprived of the use of reason; but indirectly, when someone neglects to repel the rising motions of passion, which, growing, bind the use of reason in the particular thing to be chosen." S. Th. de Malo, q. 3. a. 8.

Oblivion, inconsideration, and inadvertence are equated with ignorance. Therefore the same moral judgment must be made concerning these as concerning simple ignorance. Suarez, tr. 2, d. 4, s. 3; L. 1. 1. n. 169; S. Th. 1. 2. q. 6. a. 9; q. 76. a. 3.

Finally, one ignorance is of law, by which a law or precept is unknown, as if someone does not know that marriage is contracted invalidly with one related by affinity; another is of fact, by which a fact is unknown, as if someone contracting marriage with one related by affinity does not know that she is related by affinity; another is of penalty, by which someone is ignorant of the penalty added to the law, as if someone striking a cleric does not know that excommunication is attached to that striking.

Invincible ignorance is not sin; but vincible ignorance is sin if it concerns those things which someone is bound to know, but not if it concerns those things which one is not bound to know. The reason for the first part is that ignorance is called invincible because it cannot be overcome by study. But it is not imputed to man as negligence if he does not know those things which he cannot know. Therefore such ignorance, since it is not voluntary, because it is not in our power to repel it, is not sin. The reason for the second part is that whoever neglects to have or to do that which he is bound to have or to do sins by a sin of omission. Hence because of negligence, ignorance of those things which someone is bound to know is sin. Therefore it will be a sin to be ignorant of those things without knowledge of which one cannot rightly exercise a due act. Hence all are bound commonly to know those things which are of faith and the universal precepts of law; but individuals are bound to know those things which pertain to their state or office. But there are certain things which, although someone is naturally able to know them, nevertheless he is not bound to know, such as the theorems of geometry and contingent particulars, unless perhaps in some particular case that occurs.

St. Augustine, l. 3 de lib. arb., c. 19; Suarez, on 3. p., t. 5, d. 4, s. 8, n. 18; S. Th. 1. 2. q. 19. a. 6; q. 76. a. 2, 3; Quodl. 1. a. 19; Quodl. 8. a. 15; L. 1. 5. n. 4, 26 ff.; Wurzburg, c. 1, a. 3; E. M.

51 Whether ignorance diminishes sin? - Antecedent, invincible, efficacious ignorance, or ignorance that is the cause of sin, "which totally excuses from sin, because it totally takes away the voluntary, does not diminish sin, but altogether removes it." S. Th. 1. 2. q. 76. a. 4. "Ignorance which is not the cause of sin, but has itself concomitantly to sin, neither diminishes sin nor increases it." S. Th. l. c., since it in no way influences the act of sin; nor consequently does it take away sin, insofar as it does not render it involuntary, but it takes it away only insofar as it renders it non-voluntary. S. Th. l. c. a. 3. But cf. 48.

Consequent ignorance that is purely vincible, or even crass or supine, efficacious, or the cause of sin, "diminishes the voluntary and consequently sin." S. Th. l. c. For the voluntary is had only indirectly or in the cause. Consequent affected ignorance, efficacious, or the cause of sin, "seems to increase the voluntary and sin; for from the intention of the will to sin it comes that someone wills to undergo the loss of ignorance on account of the liberty of sinning." Thus S. Th. l. c. a. 3 and others. But others deny this, and their opinion, says St. Alphonsus, H. A. tr. 19, n. 8, truly cannot be called improbable. For he who transgresses the law knowingly and prudently openly contemns it; he who affects ignorance still seems to fear the law somewhat. But one must distinguish; for ignorance of this kind can proceed from various affections and motives.

If someone affects ignorance because of weariness of learning, or not precisely so that he may not be drawn back from sin, but so that he may not be drawn back from such an action to which he strongly adheres, or even so that he may not be drawn back from sin, the sin is not thereby increased. For ignorance of itself diminishes the notion of a human act and formal contempt of the law. Moreover, if for this reason he wills to be ignorant, so that he may not be drawn back from sin, therefore if he knew, perhaps in reality he would be drawn back from sin. Therefore that ignorance shows a will not so confirmed in such a sin.

But if someone affects ignorance because he absolutely wills the sin itself, whether in reality it is prohibited or not, then the sin is increased, because that ignorance is a sign both of great affection toward sin and of greater contempt; since with such affection he pursues sin that he is willing also to suffer the loss of ignorance, and thus to sin, although perhaps the thing in itself is not a sin. Therefore although that ignorance also excuses, because it always conceals the condition of the work, nevertheless it accuses and increases the sin by reason of its cause. Luke 23:34; Acts 3:17; Suarez, tr. 2, d. 4, s. 2; Lugo, de Poenit., d. 16, s. 4, n. 183; Struggl, l. c. n. 36.

Since sins which proceed from ignorance are voluntary only in the cause, and consequently have no other malice than the malice which was present in the positing of the cause itself, the gravity or lightness of the sin which follows from it must be taken from that cause, not from the gravity or lightness of the thing which is derived from it. For this latter is voluntary and culpable only insofar as the ignorance itself is voluntary and culpable. And thus from lightly culpable ignorance of a physician or confessor, grave effects can follow, which consequently do not bring grave fault.

52 Is vincible ignorance of law a special sin of itself? - R. Negatively. For every law commanding its own observance implicitly commands knowledge of the same law. But it commands this only in order to the work which is commanded to be done or omitted. Therefore that vincible ignorance of law receives its species from the transgression of the law itself, for which it provides the cause or danger. And this has place also as regards ignorance of the articles of faith. For although knowledge of them, as the more common opinion has it, is commanded by a special precept and through itself, and therefore, standing in the obligation itself of knowing, such ignorance is culpable of itself, nevertheless this sin is opposed to the same virtue of faith. For the malice of sin against faith is in this, that someone offends the authority of the one speaking by not believing. But this irreverence is found not only when someone knowingly dissents from God speaking, but also when someone culpably neglects to examine whether it is the doctrine of God, and because of that negligence dissents from those things which are said by God. Lugo, de Poenit., d. 16, n. 182 ff.; Laymann, l. 1, tr. 2, c. 4, n. 10; Viva, de Act. hum., q. 3, final article.

53 Are actions which someone does from a contracted habit to be held as human, and accordingly imputable? - A habit is a certain disposition of the soul by which something is done when there is need; and, if it is acquired by acts, it is called acquired. Hence habit contains a certain special propensity to an act. S. Th. 1. 2. q. 49.

Now speculatively: They are human and imputable if he adverts to them, in themselves; otherwise only in the cause, as long nevertheless as he foresaw, at least confusedly, that they would follow from the habit when he was contracting the habit, and has not retracted the habit, nor tries to extirpate it. Practically: "Sinners of this kind badly habituated, although they have less ready knowledge than others, nevertheless always have some actual knowledge of their crimes sufficient to render the acts deliberate and mortal." L. 5. n. 4, par. Third; l. 3. n. 127; tr. de Act. hum. XIV. "It is manifest that he who sins from habit sins from certain malice." S. Th. 1. 2. q. 78. a. 2. "He is said to sin from certain malice or industry, as if knowingly choosing evil," S. Th. l. c. a. 1, with full affection of the will.

For he who neglects to amend a custom of sin is convicted of loving and fostering sin, freely conserving a habit freely acquired; from this the will is borne into the act with greater readiness and propensity. Hence the voluntary is increased, although the free is diminished. And this applies whether the habit is bad or good. But sin of this kind "from certain malice, according as it comes from the inclination of habit, is not a special sin, but a certain general condition of sin." S. Th. 2. 2. q. 14. a. 1 ad 3; 1. 2. q. 73. a. 4.

54 Does concupiscence cause the involuntary? - The sensitive appetite is distinguished into the concupiscible and the irascible. The concupiscible is that by which it reaches after or flees from those things which are represented through imagination as good or evil. The irascible is that by which it strives to remove those things which stand in its way as it reaches after the former things or flees from the latter. S. Th. 1. 2. q. 23.

By the name concupiscence is understood here any movement whatever of the sensitive appetite which is borne toward the good or flees from the evil proper to itself. But those things which are said concerning the affection of the sensitive appetite can easily be applied to the affection of the will; for just as the movement of the will can be caused from sensitive concupiscence, so one affection of the will can be caused from another affection of the will itself. And thus from love of children, of God, of honor, someone voluntarily undertakes dangers, and that will will be the more fervent, the greater that affection was.

One concupiscence is antecedent, another consequent. The former precedes the free act of the will, and consequently is excited merely naturally. The latter follows upon the free act of the will. The former draws and inclines reason and the will. The latter redounds from the will. The former is not voluntary; the latter is voluntary, either in itself, if the will deliberately wills and excites it, or in the cause, if it naturally results from a free act of the will. "The sensitive appetite," says S. Th. 1. 2. q. 77. a. 6, "can have itself to free choice both antecedently and consequently. Antecedently indeed, according as the passion of the sensitive appetite draws or inclines reason or the will. But consequently, according as the movement of the higher powers, if they are vehement, redounds into the lower powers. For the will cannot be moved intensely into something without some passion being excited in the sensitive appetite."

Antecedent concupiscence diminishes the voluntary both under the notion of voluntary and under the notion of free. Therefore an act proceeding from it is the less voluntary under both notions, the more intense it is. The reason for the first part is that an act is voluntary insofar as it is from an intrinsic principle. But concupiscence is extrinsic to the will. Therefore an act proceeding from its impulse is less voluntary under the notion of voluntary. Hence S. Th. 1. 2. q. 77. a. 6 ad 3 says: "It must be said that, although the movement of the will is more intense when incited by passion, nevertheless it is not so proper to the will as if it were moved by reason alone to sin." And ibid. in the body: "An act is sin insofar as it is voluntary and existing in us. But something is said to be in us through reason and will. Hence the more reason and will do something from themselves, not from the impulse of passion, the more it is voluntary and existing in us."

The reason for the second part is that an act is the less voluntary under the notion of free, the less dependence it has on the part of free will and advertence on the part of reason. But when a preceding passion is more vehement, so much less is the dependence of this consequent act upon the will freely determining itself and upon reason considering. For the more the free will finds the soul already inclined by passion, the less it itself influences the determination of the consequent act. Then, although passion cannot directly influence judgment, nevertheless it can indirectly influence it in three ways: 1. Through a certain distraction, for the sense is less attentive to individual things when it is intent upon many. 2. Through a certain contrariety, insofar as it inclines to the contrary of what ought to be judged, and the soul becomes weak and feeble. 3. Through bodily alteration; for it perverts the phantasy, which does not present itself to the right operations of the intellect, as is seen in the insane and in those raging from the vehemence of passions.

But although from antecedent concupiscence the act of the will is less voluntary, nevertheless it becomes more intense and easier, because it inclines the will to willing. And according as the passion is greater, it renders the effort of the will easier. And thus soldiers from hope of glory, parents and friends from love of children and friends, gladly endure all kinds of burdensome things. S. Th. 1. 2. q. 6. a. 7 ad 3; q. 10. a. 3; q. 33. a. 3; q. 48. a. 3; q. 73. a. 6 ad 2; q. 77. a. 1, 2, 3, 6, 7; 2. 2. q. 154. a. 3 ad 1; q. 158. a. 3 ad 2; Suarez, tr. 2, d. 3, s. 3, 4.

Consequent concupiscence presupposes an act the more voluntary the more intense it is. The reason is that consequent concupiscence is excited in us consequently upon an act of the will freely determining itself. Therefore whether it is excited naturally, through a certain redundancy into the lower part from the higher; or whether it is excited voluntarily, either indirectly through voluntary negligence and omission of repressing rising motions, or directly, deliberately and studiously, by exciting motions in the lower part; concupiscence, as consequent and not preceding the free act of the will from which it proceeds, cannot exercise any causal influence upon that act, but presupposes the same act of the will, which rather exercises influence upon it. And, if the discussion again is of concupiscence which is excited from the very act of the will, whether voluntarily or naturally, since an effect must be proportioned to its cause and cannot surpass it, consequent concupiscence does not diminish the voluntary, but rather increases it, insofar as it signifies and demonstrates a greater propensity and inclination of the will to the act. S. Th. 1. 2. q. 24. a. 3 ad 1; q. 73. a. 6 ad 2; q. 77. a. 6.

Consequent concupiscence which arises from a merely natural resulting and redundancy of the superior part into the inferior, renders that which proceeds from it voluntary and more voluntary in the cause, the more interior it is, by the very fact that it proceeds from the will. But it renders that less voluntary in itself, since it always somehow clouds reason and somehow impedes the free exercise of the will.

But consequent concupiscence directly excited for acting, for example if someone deliberately excites hatred in himself against an enemy by turning over received injuries in his mind, so that he may seek vengeance more obstinately and execute it with greater daring, renders that which proceeds from it more voluntary simply, because that passion directly and voluntarily excited is a sign that the movement of the will is stronger. S. Th. de Malo, q. 3. a. 10, 11; 1. 2. q. 24. a. 3 ad 1, 3; E. M.

55 Does passion diminish sin? - Passion is here called a movement of the sensitive appetite, as if by a certain force and impetus carrying off the soul, so that the soul seems as if to suffer under its influence. "It must be said that sin essentially consists in an act of free choice, which is the faculty of will and reason. But passion is a movement of the sensitive appetite. Therefore if passion is taken according as it precedes the act of sin, then it is necessary that it diminish sin. For an act is sin insofar as it is voluntary.... And according to this passion lessens sin insofar as it lessens the voluntary. But consequent passion does not diminish sin, but rather increases it, or rather is a sign of its magnitude, insofar namely as it demonstrates the intensity of the will toward the act of sin. And thus it is true that the more someone sins with greater lust or concupiscence, the more he sins." S. Th. 1. 2. q. 79. a. 6; q. 24. a. 3. Cf. preceding n.; L. 1. 5. n. 23.

56 You will resolve: Hence it follows that sin is diminished the more vehement the antecedent passion is. "It must be said that it belongs to the notion of sin that it be voluntary, but that is called voluntary whose principle is in the agent himself. And therefore the more its principle is increased, the graver the sin also becomes; but the more an exterior principle is increased, the lighter the sin becomes. But passion is a principle extrinsic to the will, while the movement of the will is an intrinsic principle. And therefore the stronger the movement of the will has been toward sinning, the less" [the sin becomes]. S. Th. de Malo, q. 1. a. 11 ad 3.

But an act proceeding from consequent concupiscence is the more voluntary and the greater sin, the greater that concupiscence is. "If under concupiscence is included also the very movement of the will, then where there is greater concupiscence there is greater sin." S. Th. 1. 2. q. 73. a. 6 ad 2.

57 Does passion totally excuse from sin? - "It must be said that an act which of its genus is evil is totally excused from sin according to this alone, that it is rendered totally involuntary. Hence, if there is such a passion which renders the following act totally involuntary, it totally excuses from sin; otherwise not totally.... Passion sometimes indeed is so great that it totally takes away the use of reason, as is clear in those who become insane because of love or anger. And then, if such passion was voluntary from the beginning, the act is imputed as sin, because it is voluntary in its cause.... But if the cause was not voluntary, but natural, for example when someone from sickness or some cause of this kind falls into such a passion that totally takes away the use of reason, the act is rendered altogether involuntary, and consequently totally excused from sin. But sometimes passion is not so great that it totally interrupts the use of reason; and then reason can exclude the passion by turning to other thoughts, or impede it from attaining its effect, because the members are not applied to the work except through the consent of reason. Hence such a passion does not totally excuse from sin." S. Th. 1. 2. q. 77. a. 7; q. 6. a. 7 ad 3; q. 10. a. 3.

58 Are the first motions of evil concupiscence always sins, and of what kind? - There can be no doubt that the first motions of evil concupiscence are sins, and mortal sins, for there is question of a grave matter, if, when they arise, the will consents in the following time, and by consenting morosely delights in them, whether with a long, or short, and very brief delay. For the act is concerning a gravely base matter and is fully deliberate; and that first motion of concupiscence, although it was excited entirely independently of the will, once the consent of the will accedes, now begins to be a commanded act in its delay and permanence.

Likewise there is no doubt that the first motions of evil concupiscence naturally excited and independently of the will, which afterward dissents from and resists them according to its powers, are in no way sins. For the acts are altogether involuntary, and without the voluntary there is no sin. Indeed, merit is thence had for the will resisting. "The first motion," says S. Th. 2. d. 40. q. 1. a. 4 ad 3, "does not have the notion of fault except according as it is in some way in the power of the will. Hence, when the will does not resist, it has the notion of sin. But when the will already begins to resist, then man merits."

If finally, when the first motion of concupiscence arises, the will neither consents nor dissents, but permits it, not prohibiting it, such a motion already has the notion of sin, because in some way it is in the power of the will. For that motion is now not against and outside the will, which certainly does not intend it, but at least permits it. But the sin is not mortal, but light. For mortal sin is in aversion from God, which cannot be had without reason turning itself away from God through deliberation, which aversion is not had here. Therefore that sin is not mortal, but venial. For it is sin, since it is a certain disorder against natural honesty. S. Th. 2. D. 24. q. 3. a. 2; Quodl. 4. a. 21; E. M.

59 Does fear cause the involuntary? - Fear is the trepidation of the mind because of present or future danger. L. 1. Quod metus, etc., Dig.

It is divided first into light and grave. The first is had either when the present or future evil is light, or when, although it is grave, nevertheless it is only little probable. The second is had when the evil is grave, very probable or certain. But an evil is grave either absolutely or relatively. Absolutely grave is that which strikes fear of itself even into a constant man, and it has place when the evil which is feared is grave in itself and is commonly reputed such, as death, mutilation, etc. Relatively grave is had when the evil which is feared is not grave according to itself, but is such with respect to this or that person.

Fear is furthermore divided into intrinsic and extrinsic by reason of the cause from which it proceeds. Intrinsic fear is that which arises from the intrinsic disposition of the subject himself, namely from each one's own weakness of body or soul. Fear of death excited by a grave illness is intrinsic fear, since it arises, as from a cause, from an infirmity which is in the very subject of the fear. Extrinsic fear is that which is excited by an extrinsic cause, whether this cause is natural or necessary, or whether it is a moral or free cause; as likewise fear of death from shipwreck, or from a robber encountered on the road. Extrinsic fear inflicted by a moral or free cause is subdivided into just and unjust, according as that cause has or does not have the right of inducing fear; as fear induced by a judge or by a highway robber. And whether fear has been inflicted justly or unjustly, such fear can be inflicted simply to obtain something, or to bring in some evil, as in robbers threatening death unless someone gives what he has, or in an enemy likewise threatening death in vengeance; and it can be inflicted in order to extort consent to some certain thing, for example, to betrothals, to marriage, to a contract, etc.

Fear by a special name is called reverential when there is fear lest a superior be offended, or by which someone fears to resist him to whom he is subject, namely father, mother, grandfather, father-in-law, husband, king, master, prelate, tutor, and curator; and likewise an uncle, or cousin, or older brother, if the one suffering the fear dwells with them and receives support from them. "Pontius deservedly says that reverential fear of itself is grave, because it is one thing to operate from reverence owed to a superior, another from reverential fear, which necessarily includes fear of some grave damage imminent from obedience not rendered, for example, long-lasting indignation, etc." L. 1. 3. n. 717. Certainly the indignation of a father, master, etc., is an evil; and if it is long-lasting, it is a grave evil. Therefore, even with other evils excluded, for example beatings, threats, etc., reverential fear of itself is grave. L. 1. 5. n. 20; l. 6. n. 1056; C. H. 1267; C. G. 111, 11112; C. I. 1111 ff.; C. L. 666. "It is one thing to do something with fear, another truly from fear; for the first states concomitance. Hence what is done in that way, although it is absolutely voluntary, nevertheless that voluntary does not arise from fear, but rather is opposed to and conquers the fear itself, which is a sign of a great will: as when Christ the Lord was advancing toward death, fearing it, He embraced it with the highest will, which did not arise from fear of the Father and of men, and therefore conquered natural fear. But to be done from fear signifies that the fear itself induces one to willing or doing something; and then fear is the cause of such voluntary, in the way in which among acts of the will intention is the cause of election, and love of good is the cause of hatred of the opposed evil. For in this way in the present case, when someone fears death, he determines and intends to flee it; and by force of this decree he chooses this means, for example, to throw goods into the sea, and use or execution follows upon this election. Therefore from first to last fear was the cause exciting and applying the will to that efficacious act by which it commanded that exterior action." Suarez, tr. 2, d. 3, s. 1, n. 6.

Now those things which are done from fear are more voluntary than involuntary; for they are voluntary simply, but involuntary according to a certain respect. For each thing is simply such according as it is in act. But here the act, insofar as it is exercised here and now, is simply willed, because, although such an action considered in itself is not lovable simply, nevertheless here and now it is proposed as absolutely to be chosen, as a suitable means for avoiding a greater evil. Therefore under that notion it is here and now simply voluntary. For judgment concerning the voluntary must be made with the thing considered in particular with all circumstances, and not by abstraction or precision of the intellect. "But that what is done through fear is taken as existing outside this case, insofar as it is repugnant to the will, this is only according to reason, and therefore it is involuntary according to a certain respect, i.e., insofar as it is considered as existing outside this case." "Therefore that which is done through fear is voluntary without qualification, i.e., according as it is actually done; but it is involuntary under a condition, i.e., if such fear were not imminent." S. Th. 1. 2. q. 6. a. 6. "And because acts are in particulars, therefore it is voluntary simply, involuntary according to a certain respect." S. Th. Suppl. q. 47. a. 1; Quodl. 5. a. 10; Suarez, tr. 2, d. 3, s. 1, 2.

60 Note: Light fear is not regularly judged a cause of acting, because it can easily be repelled and contemned. Nevertheless sometimes it can well be a cause of acting. And thus a subject, not daring out of reverence to contradict a superior, is determined by him, unwillingly, to acting.

Those things which are done from fear are involuntary according to a certain respect when the thing is evil in itself, but good only in the present circumstances, as is clear in the example given of throwing goods overboard for the merchant, which is evil for him in itself, and good for him in the present circumstance of shipwreck. But if the thing is good in itself, so that it is such even abstracting from the present circumstances, then he who operates from fear can be borne into that thing with a perfect inclination of the will, so that the voluntary simply is had, without at the same time having the involuntary according to a certain respect. And thus one who from supernatural fear of Gehenna wills to abstain from sin has the voluntary simply without an involuntary mixed in, because the observance of the divine law is simply good in itself, even abstracting from that circumstance of fear of divine judgments.

Moreover, "he who wills to keep the precept from fear of hell, if he understands the force of that motive, cannot have a simple contrary affection: I would transgress the precept if there were no punishment; for by this very affection he would sin and incur the guilt of punishment, and consequently would act against his own motive. If therefore he is truly and efficaciously moved by that motive, and understands its force and the quality of his acts, it cannot happen that such an affection be present with that motive." Suarez, tr. 2, d. 3, s. 2, n. 6; L. 1. 6. n. 442, objection II.

61 Do importunate prayers constitute grave fear? - "Pontius, etc., affirms. But more truly it must be denied, unless the prayers are added to fear of reverence toward a superior; thus Sanchez, etc. And Sanchez well notes that not all assiduous prayers are called importunate, but only those which are most urgent and very often inculcated." L. 1. 2. n. 717.

62 Does grave fear excuse from fault? - Either the discussion is of those things which are not intrinsically and of themselves evil, or of those things which are from their nature intrinsically evil, as would be, for example, apostasy from faith, blasphemy against God. If the first, ordinarily speaking, grave fear excuses from all fault, because any positive law is not accustomed to oblige with a grave proportionate inconvenience, as is common. Ordinarily speaking, because if someone by grave fear were compelled to the violation of some positive law, which would yield to common harm, or to contempt of legitimate power, or of religion, with grave public scandal, then grave fear would not excuse from fault of transgression. For in the first, the common good must be preferred to private good; but in the second and third, there would already be question of a thing intrinsically evil from its own nature. Nevertheless in this second and third case, if the one suffering, when he violates the law, publicly protests that he does not act thus in contempt of the law or of religion, but only to decline the violence, in the presence of which he declares that law and religion no longer oblige, then, if public scandal ceases, and the aforesaid contempt ceases - which, practically speaking, seems altogether difficult - he would be excused from fault.

If the second, it is certain that fear, however grave, provided it is not such as to take away the use of reason, never excuses from all fault. For those things, since they include intrinsic and essential malice, if they are done voluntarily, can never lack fault. An example is in that Christian who, struck by fear of punishments or even of death, would deny the faith of Christ. Nevertheless it diminishes fault, since it diminishes the voluntary. But, ordinarily speaking, grave fear still leaves such cognition of the things which are done that it suffices for mortal sin. L. 1. 1. n. 175; l. 5. n. 21; S. Th. 2. 2. q. 125. a. 4; Elbel 43-52; Del Vecchio, vol. 1, n. 144.

63 You will resolve: Grave fear, for example of death, etc., often excuses not only from a positive precept, whether divine or human, even ecclesiastical, but sometimes also from an affirmative natural precept. And thus someone is not bound with danger to life to receive baptism, to confess integrally, to receive communion, to preserve a deposit, to fulfill a vow, or to aid a neighbor in extreme necessity of life. On the contrary, to avoid death a priest cannot violate the sacramental seal. Viva, Opusc. de Act. hum., q. 4, a. 4; Lessius, q. 6, a. 6; L. 1. 1. n. 175.

64 Can the will suffer violence besides fear? - Force or violence is the impulse of a greater thing which cannot be repelled. Here it is commonly defined as that which is from an extrinsic principle, while the one who suffers force resists. While resisting, and accordingly it is against the inclination of the will, so that the one who suffers force cannot do the contrary, and entirely resists. Therefore two things are required for violence. The first, that it be from an extrinsic principle, because no one can properly be said to inflict violence on himself. Hence the distinction between violence and fear is clear, which can come both from an intrinsic principle, such as, for example, fear of death coming from illness, and from an extrinsic principle, such as, for example, fear of shipwreck, of hell, and of punishments. The second thing required is that the one suffering entirely resist, that is, according to his powers and positively; for if someone were only passive, then indeed he would not contribute to violence by acting, but he would contribute by willing to suffer. Nevertheless resistance altogether absolute and continual against the coercion inflicted is not always required for avoiding fault, namely when on the one hand it would be useless, and on the other on the other hand the matter concerns something less dangerous. Thus the martyrs, when led to pagan temples, did not sin, although they walked. But in every case resistance must be made as much as is required for averting the danger of scandal or injury to religion. L. 1. 5. n. 15 seq. "As regards the proper act itself of the will (namely, the elicited act), violence cannot be inflicted upon it. And the reason for this is that the act of the will is nothing other than a certain inclination proceeding from an interior principle which knows.... But what is coerced or violent is from an exterior principle." S. Th. 1. 2. q. 6. a. 4. Therefore no one can will unwillingly, because he cannot will while not willing to will. By the hypothesis he would will, and at the same time he would not will, because he would be opposing himself as willing. S. Anselm, De libero arbitrio, l. 1, c. 6; L. 1. 5. n. 19. "As regards acts commanded by the will, the will can suffer violence, insofar as the exterior members can be hindered by violence from carrying out the command of the will." S. Th. 1. 2. q. 6. a. 4. The will can likewise suffer violence in the exterior members, even though the command of the will is not properly present, as, for example, if someone is seized against his will, bound hands and feet, cast into prison, etc. And this holds not only as regards the exterior members, but also as regards the interior faculties. For it is clear that the will can command not only the hand, for example, not to sign one's name on the promissory note of a fictitious creditor, and yet that hand, seized by force by him, must sign; but it can also command the intellect to think about and consider some matter, and yet the intellect, distracted, is carried off to thinking about other things; it can command the sensitive appetite to obey reason, and yet that appetite is moved contrary to reason. Likewise an extrinsic cause, for example the devil, can excite phantasms in the imagination against the will, etc. Suarez tr. 2. d. 2; Lessius on q. 6. a. 4; S. Th. 1. 2. q. 80, S. q. 47. a. 2; L. 1. 3. n. 430. 433; E. M.

64 bis. Note: The command of the will is not exercised in the same way over the senses as over the exterior members. When these are found in their normal state, the will exercises perfect command over them, according to their natural power. But as regards the senses and the sensitive appetite, it is not the same. "It must be said," says S. Th. 1. 2. q. 9. a. 3 ad 3, "that, as the Philosopher says, reason, in which the will is, moves by its command the irascible and concupiscible powers; not indeed by despotic rule, as a servant is moved by his master; but by royal or political rule, as free men are governed by one ruling, who nevertheless can move in a contrary direction. Hence both the irascible and the concupiscible can move the will in a contrary direction. And thus nothing prevents the will from sometimes being moved by them."

65 Does violence cause the involuntary? - Violence causes the involuntary as such contrarily. For "violence is directly opposed to the voluntary, as also to the natural. For it is common to the voluntary and the natural that both are from an intrinsic principle. And for this reason, just as in things which lack cognition violence makes something be against nature, so in things that know it makes something be against the will. But what is against nature is said to be unnatural; and similarly what is against the will is said to be involuntary. Hence violence causes the involuntary," S. Th. 1. 2. q. 6. a. 6; violence simply causes the involuntary simply, violence in a qualified sense causes the involuntary in a qualified sense; not indeed as regards elicited acts, but as regards commanded acts. For only as regards commanded acts, and not also as regards elicited acts, can the will suffer violence. S. Th. 1. 2. q. 6. a. 5 ad 1, S. q. 47. a. 1. - E. M.

66 You will resolve: Therefore when some passion is simply violent, namely because someone resists and opposes it by the will in every way he can, it is simply and contrarily involuntary, and therefore not human, nor imputable. But when it is only violent in a qualified sense, namely because it is not sufficiently resisted when it can be repelled or weakened, or because it is not wholly opposed when in no way can it be repelled or diminished, then the notion of the voluntary is not taken away, and therefore neither is the notion of a human and imputable act; but it is only diminished, according to the greater or lesser force inflicted, and according to the greater or lesser resistance and opposition. Rom. 7:20; S. Aug. De Civitate Dei c. 16; L. 1. 3. n. 430. 433, 1. 5. n. 16.

66 bis. Note: "The involuntary is said in two ways, namely through ignorance and through violence. And therefore robbery has one notion of sin, and theft another. Therefore on this account they differ in species.... In other genera of sins the notion of sin is not taken from something involuntary, as it is taken in sins opposed to justice; and therefore where a diverse notion of the involuntary occurs, there is a diverse species of sin." S. Th. 2. 2. q. 66. a. 4. 9.


III. On the Morality of Human Acts

67 What is the division of the treatment of human acts in relation to the end? - We have spoken of human acts in relation to man, who through them orders himself to the ultimate end of human life, or beatitude. We must now speak of the same acts in order to the aforesaid end; or of the morality of those same acts. For the order of human acts to the common end of human life constitutes the moral order, or the morality of human acts. First, however, we must speak generally of morality itself; then of the various sources of this morality in human acts. S. Th. 1. 2. q. 21. a. 2 ad 2.

68 What is the generic and specific notion of the morality of human acts? - Moral is said from mos, which is a repeated mode of acting in free acts. Hence a moral act and a free, human, voluntary act are the same in reality, but not in notion. For morality adds to a free, human, voluntary act a relation or bearing toward the rule and norm directing it; and this norm, namely the supreme norm, is the end, the ultimate end of the whole of human life. Therefore human acts can be considered either generically, all of them, or specifically, these or those. If they are considered generically, insofar as they are human acts, they are capable of leading man to the end, namely to the ultimate end, in whose possession happiness and beatitude and his full perfection consist. For through them man orders and leads himself to the end. S. Th. 1. 2. q. 1. a. 1. 2; q. 2. a. 2.

If they are considered specifically as these or those acts, insofar as they are such acts, they actually order and lead, or do not, to the end, according as they are or are not conformed to the end. And thus, for example, knowledge of God, love of God, by their nature order and lead man to the end; ignorance of God, hatred of God, by their nature turn man away from and remove him from the end. If human acts are regarded in the first way, generally, they are called moral. If, in the second way, they are considered as constituted in a particular species, they are called morally good or evil, honorable or shameful. "Good and evil," says S. Th. 1. 2. q. 18. a. 5, "diversify the species in moral acts." Therefore morality constitutes the genus; goodness or malice the species.

69 What is the adequate nature of morality? - By morality is commonly understood the bearing of human acts toward their proper norm and rule, according to which they are ordered and directed. And thus also commonly, the genus being taken for the species, acts are distinguished as moral and immoral, to designate upright human acts and voluntary acts deficient from their proper rectitude. Now morality, according to its primary and fundamental concept, considered generically, can be defined as: the capacity which human actions have in themselves to be good or evil in order to the end of creation, that is, to be conformable or suitable, or not, for attaining this end; but considered specifically, it is the notion of conformity or deformity which human actions have in themselves in order to the end of creation, as means to the end, namely insofar as they are suitable or unsuitable to lead man, or not, to his end.

For by the morality of human acts is commonly understood the notion of rectitude or non-rectitude of those same human acts; and since human acts are means to the common end of human life, the end is the rule and measure of that rectitude or non-rectitude. "Rectitude of the will... is nothing other than the due order of the will to the ultimate end." S. Th. 1. 2. q. 5. a. 7; Ethic. l. 6, lect. 2.

Again, by morality is understood that acts are according to reason or apart from reason: now reason manifests this and dictates that this is to be followed in human acts, namely that the end of creation is to be attained by acts congruent and conformable to it. Likewise by moral goodness or malice is commonly understood that human acts are ordered to that end, are according to right reason ordering one's proper acts to the aforesaid end, or apart from this right reason. Hence the goodness of acts exists insofar as they are useful for man's end. S. Th. 1. 2. q. 7. a. 2, a. 4 ad 2. And consequently from that end, and from the object ordered or not ordered to that end, the human act is constituted in the species of a morally good act or a morally evil act. S. Thomas 2. 2. q. 153. a. 2.

According to its primary and fundamental concept; for proximately and formally that conformity or suitability, deformity or unsuitability, is only from law, which is manifested through right reason. For by the very fact that law commands something to be done or omitted, it formally and proximately constitutes that thing in the notion of a means in order to attaining the end, the use of such a means producing an obligation in conscience. Hence rightly S. Alph. 1. 5. n. 3. 4 says: "The moral goodness of a human act consists in a certain conformity and suitability of the free act with right reason and law." S. Th. q. 18. 19. 20; Suarez tr. 3. d. 1, d. 2. s. 1. 2, d. 3. s. 2. 3, d. 7. s. 1-6, d. 10, d. 11.

"In those things," says S. Th., "which are done through the will, the proximate rule is human reason, but the supreme rule is eternal law.... Every voluntary act is evil by the fact that it departs from the order of reason and of eternal law. Hence it follows that a human act, by the fact that it is good or evil, has the notion of rectitude or of sin." 1. 2. q. 21. a. 1. "The rule of the human will is twofold: one proximate and homogeneous, namely human reason; the other is the first rule, namely eternal law, which is, as it were, the reason of God." 1. 2. q. 71. a. 6. "It must be said," says S. Th. 1. 2. q. 19. a. 4, "that in all ordered causes, the effect depends more on the first cause than on the second cause, because the second cause acts only in virtue of the first cause.

But the fact that human reason is the rule of the human will, by which its goodness is measured, it has from eternal law, which is divine reason. Hence in Ps. 4 it is said: Many say, Who shows us good things? The light of thy countenance, O Lord, is signed upon us: as if he were saying: the light of reason which is in us can show us good things and regulate our will insofar as it is the light of thy countenance, that is, derived from thy countenance. Hence it is manifest that the goodness of the human will depends much more on eternal law than on human reason." On human reason.

For since eternal law is unknown to us according as it is in the divine mind, yet becomes known to us through natural reason, hence reason itself too is a rule and norm of human acts, and indeed the proximate one, as presenting immediately to the will good or evil according to eternal law. But this proximate rule is subjective, merely proposing the object; law is the proximate objective rule, constituting rectitude. But what is said of eternal law must be understood of any law whatever: since any law is an ordinance of reason, constituting the order and rectitude of human acts to the end; nor indeed are all human acts commanded or prohibited by eternal law itself.

Hence many human acts are commanded or prohibited only by positive law; and thus they are proximately and formally constituted in the notion of a necessary means to the end. Laws, "if indeed they are just, have the power of obliging in the forum of conscience from eternal law, from which they are derived, according to that saying of Prov. 8:15, By me kings reign and lawgivers decree just things." S. Th. 1. 2. q. 96. a. 4. - Lugo De Incarn. d. 5. n. 75; Less. De Perfect. divin. l. 13. c. 26; E. M. Wherefore "he who sins acts both against reason, and against human law, and against divine law." S. Th. 1. 2. q. 87. a. 1; and "that is licit which is prohibited by no law." S. Th. 4. D. 15. q. 2. a. 4. Wirceburg. c. 3. art. 3. 4. 5; E. M. 6. 69. 79.

70 Is the twofold assigned rule of morality universal? - The remote and fundamental norm of morality, namely man's ultimate end, embraces all human acts; otherwise it would no longer be the remote and fundamental rule of morality. The reason is evident, because all human acts are means to the end of the whole of human life. Yet not all have the same bearing toward this end; for some are ordered per se, namely by their intrinsic nature ordered to this end, as, for example, knowledge and love of God, love of neighbor, justice to be observed toward others, etc.; and these acts are called intrinsically good, and because they are good, namely intimately and necessarily consonant with the order of reason, therefore they are then commanded by the natural law. Others, on the contrary, are per se opposed, or by their intrinsic nature discordant from the common end of human life, as, for example, blasphemy, perjury, sacrilege, theft, etc.; and these acts are called intrinsically evil, and because they are evil, namely intimately and necessarily discordant from the order of reason, therefore they are then prohibited by the natural law. Finally there are acts which per se, or by their intrinsic nature, are not necessarily connected with the aforesaid end, and consequently with the order of reason, as, for example, to converse with a friend, to go into the country, etc.; and these acts are called intrinsically indifferent. Therefore by the necessity of attaining the end these acts neither must necessarily be placed, nor must necessarily be omitted; but if someone freely wishes to place them, he certainly must exercise them in such a way, by the very necessity of attaining the end, that he does not withdraw from the end, but always tends toward the end, since for this reason nature itself gave man the faculty of acting freely, that through free action he might lead himself to the end. Hence by the very fact that the act, namely the act in the concrete, is not opposed to the end, it is already at least in some way consonant with the end, and morally good. S. Th. 2. D. 40. q. 1. a. 5.

Likewise the proximate and formal rule, namely law, embraces all human acts: for it commands some, prohibits others; but those which it neither commands nor prohibits, but permits either positively or negatively, must, by the same commanding law, be performed in such a way that they are not opposed to the order and rectitude of reason; and thus acts of this kind are by that very fact morally good, since, if in effecting them the order of reason is observed, they are already suitable to reason, and morally good and honorable. E. M. 6. 69. 79.

You will resolve: 1. And from this it is clear what the order and rectitude of reason signifies, namely it imports the proportion of the means to the end, which reason does not make, but knows and proposes to the will. And thus A. D. says that moral good is that which is suitable to the order of reason; likewise honorable good, that which is suitable to the rectitude of reason. S. Th. 1. 2. q. 18. a. 8; q. 39. a. 2. The rectitude of human acts exists according as the human will is regulated by the divine will, S. Th. 1. p. q. 63. a. 1, or according as it has order to the end, 1. 2. q. 7. a. 2.


	Therefore it must be concluded that those things are morally good or evil which are suitable to rational nature and to law, or unsuitable to it, in order to the ultimate end, to which the same nature is destined. Nor indeed is it necessary that they be informed by the motive of charity, or even that they be referred to God from a supernatural motive. E. M. 7. 54. 58. 69. 75. 79. - Likewise it must be concluded that it is wholly erroneous to assign as the supreme rule of human actions either human nature itself or even human reason itself, whose part is only to manifest the rule. For otherwise, if human reason itself were the rule of rectitude, it certainly could never decline from it. S. Th. 1. p. q. 63. a. 1.



71 Whether morality, or moral goodness or malice, is found only in the interior act of the will, or also in the exterior act? - Morality formally is only in the interior, free act of the will; materially, however, it is only also in the exterior act. For a twofold moral goodness or malice can be distinguished in the exterior act. First, the objective moral goodness or malice of the exterior act can be considered, which that act has of itself, namely from its proper object and circumstances, by which it is objectively affected, according to the right order of reason. Goodness or malice of this kind, which the exterior act has in itself because of due or undue matter and due or undue circumstances, is derived from reason, according as that object and those circumstances exhibit the rectitude of reason or a deviation from the right order of reason. This objective goodness or malice of the exterior act is prior to the goodness or malice of the act of the will. And thus the exterior act is the object of the will, insofar as it is proposed to the will by reason as a certain good apprehended and ordered by reason, or as departing from this order; and it causes moral goodness or malice in the will.

Second, moral goodness or malice can be considered in the exterior act in order to the end, according as this exterior act stands under the interior act of the will. For the end is the proper object of the will. And thus the notion of good or evil which the exterior act has from order to the end is found first in the act of the will, and is derived from it to the exterior act. Moreover, insofar as the exterior act consists in the execution of the work, it is an effect of the will and follows the will. The will is then compared to the exterior act as an efficient cause; hence the moral goodness or malice of the act of the will is the form of the exterior act, as existing in the acting cause, S. Th. 1. 2. q. 20. a. 1. Therefore "the goodness of the end redounds from the will into the exterior act, and the goodness of the matter and circumstances redounds into the act of the will," S. Th. 1. 2. q. 20. a. 3.

Now the exterior act and the interior act of the will, as they are considered in the genus of morals, are one human act, ib. If the human act is considered adequately in this way, the formal moral goodness or malice of the human act is intrinsically only in the interior act of the will, but in the exterior act only by extrinsic denomination. For the morality of a human act, formally considered, is found only in a free act, and freedom formally is only in the will. Likewise formal moral goodness is from order to the end, which is the proper object of the will, q. 20. a. 1. Hence it is clear that in the exterior act moral goodness of this kind, which is according to order to the end, depends wholly on the will, ib. a. 2.

But that "goodness of the exterior act which it has from matter and circumstances is other than the goodness which is from the end; it is not, however, other than the goodness of the will which it has from the very act willed, but is compared to it as its reason and cause," q. 20. a. 4 ad 2. This is confirmed, "for however much the exterior act may seem good in itself and conformable to reason, nevertheless if it is commanded by an evil internal act or depraved intention and election, it is not good insofar as it is a human act. Therefore this is a sign that in the notion of a human act it is good only by denomination from the interior act. A similar argument is this: because the exterior act precisely and taken in itself does not add formal moral goodness to a man, nor render him more virtuous. For if we understand someone who, thinking that he can execute the exterior act of virtue, has an efficacious will to exercise such an act, he is upright and virtuous, whether he can really execute it or not, because virtue does not depend on a faculty which can be lacking to us unwillingly, but on the will, supposing that the will is equal.... This doctrine concerning external acts proceeds in the same way in acts of the intellect and of the sensitive appetite." Suarez tr. 3. d. 10, s. 1. n. 6. 11. "What is clearer than that the will is reputed as the deed, where necessity excludes the deed?" S. Bernard Ep. 77; Gen. 22:16; Matt. 5:28. The will, namely a will efficacious of itself. E. M. 6. 71. 72.

72 Does the external act add morality in some way to the internal act? "It must be said first, that the exterior act of itself does not bear an increase of goodness or malice, if the other things are equal, in the interior act. Thus D. Th. 1. 2. q. 20. a. 4.... because the exterior act does not have a goodness distinct from the interior, and necessarily follows from it if it is in our power; but if it is not in our power, it does not diminish the goodness of the will.... Second, it must be said that external action is sometimes necessary for the goodness of the will, or for such goodness.... For when it is in man's power to execute an external action, he cannot have a perfect interior will unless he executes the exterior action, because the exterior act is the term and end of the interior, and because an absolutely perfect will is one that acts when it can.... Third, it must be said that accidentally the exterior act can increase goodness or malice simply.... For 1. because of the exterior act a man often endures and perseveres more in the interior act; indeed he often multiplies interior acts, and in this way it is morally worse to kill. 2. Because the exterior action itself both kindles the affection, and thus contributes to the interior act, in the way in which vocal prayer is accustomed to contribute to interior devotion. 3. External actions are useful for moderating the passions and habituating the body, so that it may more easily serve justice.... It must also be added that good external acts are useful for the effect of satisfaction for temporal punishment due for sin, because satisfaction is taken not only from goodness, but especially from the penal character of the act; but the exterior act of itself brings its own pain and sorrow. Finally it must be added that exterior acts are necessary for certain effects of grace, which are conferred either ex opere operato, or from a special privilege; such as are the effects of the sacraments and the effects of martyrdom, and any others that are similar, because, since these effects do not depend on the mind alone of the one acting, they have been promised to one exercising such a work not only in affection, but also in effect; and in the same way on the contrary, evil external acts, or even their effects, are necessary for incurring certain punishments or censures, which are not incurred by the internal act alone." Suarez tr. 3. d. 10. s. 2. n. 2. 3. 4. 6; Wirceburg. c. 3. a. 1; L. 1. 2. n. 42; S. Th. 1. 2. q. 13. a. 5 ad 1, q. 20. a. 5, 2. D. 40. a. 3; E. M. 71. 72.

73 Can the same exterior act be good and evil? - "It must be said that nothing prevents something from being one according as it is in one genus, and multiple according as it is referred to another genus.... And according to this nothing prevents some act from being one according as it is referred to the genus of nature, which nevertheless is not one according as it is referred to the genus of morals.... For continuous walking is one act according to the genus of nature; yet it can happen that there are many according to the genus of morals, if the will of the walker is changed, which is the principle of moral acts. Therefore if one act is taken as it is in the genus of morals, it is impossible that it be good and evil by moral goodness and malice; and yet if it is one by the unity of nature and not by the unity of morals, it can be good and evil." S. Th. 1. 2. q. 20. a. 6.

74 Are there indifferent human acts, that is, acts which are neither morally good nor morally evil, neither honorable nor shameful? - If human acts are considered in the abstract, or according to their species, which they have intrinsically from their proper object, abstraction being made from the end and from determining circumstances, then there certainly are indifferent acts, namely those which from their species are neither evil nor good, just as man considered in himself, or according to his species, is neither virtuous nor vicious. And the reason is that every object has some goodness or malice, at least natural; yet it does not always import moral goodness or malice, which is considered by comparison to the order, namely of reason. For not every object of a human act includes something pertaining to this order of reason: indeed not all actions are per se necessarily connected with the ultimate end, nor are all commanded or prohibited by law, but many are merely permitted, such as to walk, to go into the field, to lift a straw from the ground, and the like. Therefore such acts according to their species are indifferent. S. Th. 1. 2. q. 18. a. 8.

But if human acts are considered in the individual, or concretely, namely according as they are determined both by particular circumstances and by the end, the Scotists affirm that indifferent acts are given in the individual. The reason is that no certain law commands that they be directed to the ultimate end of human life, namely God, nor that one always act from a higher motive of honorableness and virtue; but, given human frailty and weakness, God himself permits man to act from this very weakness and frailty for the necessity and convenience of nature itself, as, for example, sometimes to eat more sumptuously, to arrange banquets, to be refreshed by the sight of the sky, the field, etc. Therefore these and other similar actions can be exercised from a merely indifferent end. And the same should be said of a greater good which is often omitted; this omission is neither good nor evil, but indifferent. From this, however, it follows that there are human acts which are not moral.

The Thomists, on the contrary, deny that there are indifferent acts in the individual, and more truly. The reason is that either someone does a thing necessary, useful, suitable to rational nature, namely to the soul, the body, or external things ordered to both; or he does a thing wholly useless and idle. If the first, this action tends to an end naturally good, and is good. If the second, he does a thing unsuitable to rational nature, as being at least superfluous; for reason dictates that entities are not to be multiplied without necessity, or utility, or some suitability. Besides, since it is proper to reason to direct and order to a due end human acts which are done from deliberation, either a human act is actually ordered to the due end, and has the notion of good, or it is not ordered to the due end, and then by this very fact it is opposed to right reason, and has the notion of evil. Certainly the indifferent will cannot pursue something indifferent, but good, either according to reason or according to sense. From this it follows that there are no human acts which are not at the same time moral. "For moral acts and human acts are the same." S. Th. 1. 2. q. 1. a. 3, 2. D. 40. q. 1. a. 5; Suarez tr. 3. d. 9. s. 3.

And from the reason adduced it is brilliantly clear that those indifferent acts of the Scotists are not really such, but are morally honorable; for if they are done because of necessity, utility, suitability, they are according to the order of reason, and consequently morally honorable. Indeed both to eat more sumptuously at times, and to arrange banquets, and to be refreshed in mind and body, are acts according to reason, if these things are kept within due limits. Therefore those acts are truly done from the motive of honorableness and virtue, although they are done from natural frailty, necessity, utility, suitability: since honorableness and virtue consist in this, that the rectitude of reason be preserved. They are moreover also ordered to God, at least implicitly, although not explicitly, as we shall explain more shortly, since by the very fact that they are according to reason and good, they are referred to God by their own nature. Therefore the omission also of a greater good, which takes place because of the good work which someone does, with no evil circumstance mixed with it, is not evil, nor is it indifferent; but good. "And he who joins his virgin in marriage does well; and he who does not join her does better." 1 Cor. 7:38. Good, namely if someone, acting well, adverts to the aforesaid omission; otherwise it is neither a human act nor moral, consequently. S. Th. 1. 2. q. 18. a. 9, q. 24. a. 2, q. 39. a. 2, 2. 2. q. 23. a. 3, q. 141. a. 6 ad 2, q. 145. a. 1. 3, q. 168. a. 3 ad 3, q. 169. a. 1 ad 1, S. q. 49. a. 2 ad 6; L. tr. De Act. hum. XLI seq.; Wirceburg. c. 3. a. 2; E. M.

75 Is it necessary for the moral goodness of human acts to direct all actions to the glory of God; and do human acts, insofar as they are good or evil, have the notion of merit or demerit before God? - R. To the 1st: The more common and truer opinion affirms it. The reason is most clearly evident from what has been said; since every moral action, in order that it be good, must tend to the ultimate end and be ordered to it by reason. But if a human action tends and is ordered to the ultimate end, it is already directed to the glory of God. Therefore it is as necessary to direct all actions to the glory of God as it is necessary for them to be morally good. "The goodness of the will depends on the intention of the end: but the ultimate end of the human will is the highest good, which is God. Therefore it is required for the goodness of the human will that it be ordered to the highest good." S. Th. 1. 2. q. 19. a. 9. "The whole that man is, and what he can and has, must be ordered to God." S. Th. 1. 2. q. 22. a. 4 ad 3. - 1 Cor. 10:31.

Hence it is enough to direct them to God virtually on the part of the work, or by the very act exercised, namely by acting for the end of some virtue, or for what is honorable and consonant with rational nature; for such an act tends to the glory of God from its intrinsic nature. To the point S. Th. 1. 2. q. 8. a. 3 ad 2: "Whenever someone wills those things which are for the end, he wills the end by the same act; but not conversely." And q. 21. a. 4: "He who does an evil act not referable to God does not preserve the honor of God which is due to the ultimate end." Cajetan on the same q. 8. a. 3: "one who always seeks what is for the end seeks the end, not habitually, but actually, as actually extends itself to virtually. For virtually to use something is within the breadth of actual use; otherwise that precept would never be fulfilled: Do all things for the glory of God; for to do imports to operate actually."

Much more, moreover, is it enough to direct all actions to God virtually on the part of the one operating himself, who by an act of charity has ordered his whole life to God and remains in habitual charity. Cajetan says this on 1. 2. q. 8. a. 3: "Between the movement of the will toward something habitually and actually, there is the middle movement of the will toward it virtually.... For when one having charity sins venially, he indeed habitually loves God, but not actually, as is clear, nor virtually, because sin is not directable to God. But when one having charity walks or preaches, and whatever else he does not do evilly, although he does not actually think of God, nevertheless that act is not only an act of such virtue, but of charity, and the will then is borne virtually toward God, and not only habitually, which belongs to one sleeping and to one sinning venially." S. Th. 2. D. 10. q. 1, a. 5; E. M.

R. To the 2nd: A human act has the notion of laudable or blameworthy, or of fault, from the fact that it is from the power of free will: "For to be praised or blamed is nothing other than to impute to someone the malice or goodness of his act." S. Th. 1. 2. q. 21. a. 2. It has the notion of good or evil from the fact that it is suitable or unsuitable to right reason. It has the notion of rectitude from the fact that it has order to the end. It has the notion of honorable or of sin from the fact that it is conformable or deformable to law. Finally it has the notion of merit or demerit according to the retribution of justice toward another, from the fact that it is performed in service of another. Retribution is made to someone from the fact that he acts for the advancement or harm of another. By giving something from those things which are in our dominion, we acquire for ourselves a certain right to receive something from another's. S. Th. De Verit. q. 29. a. 6. Therefore from the fact that a human act is referred to God as to the ultimate end, and consequently promotes his honor and glory, and God is the governor and ruler of the whole universe, to whom it belongs to make retribution for those things which are done well or badly in it, human acts have before God the notion of natural merit or demerit. For a human act considered precisely according to its moral goodness, in the present order of divine providence, is not formally meritorious of grace and eternal life; for grace is necessary for supernatural merit, by which it is elevated to a supernatural condition. Materially, however, such an act is capable of becoming meritorious of supernatural reward, presupposing divine ordination and grace being added. For if these are removed, there is had only natural merit toward a merely natural reward, from the fact that good works yield to God's service. S. Th. 1. 2. q. 5. a. 7, q. 21. a. 2. 3. 4, q. 114. a. 1. 2; Wirceburg. c. 3. a. 3; E. M. 75. 89.


IV. On the Various Sources of Morality

76 What are the sources of morality? - As has already been said, the morality of human acts, and their moral goodness or malice, is from a bearing toward the ultimate end of human life and law, from suitability or unsuitability with that same end and law. Now this bearing, this suitability or unsuitability, in a human act which is completed by an exterior act, is derived from the exterior act and from the end of the will, as was indicated in n. 71. But a human act is not always perfected by an exterior act, but is often contained in a merely internal act.

Hence generally the aforesaid bearing toward the end can arise from a threefold head, namely from the end of the same act, from its object, and from the circumstances, which are also brought back to the object. For this reason it is commonly said that the human act takes its moral goodness or malice from this threefold head; namely particular, specific, and individual goodness or malice. For not all good acts are in the same species, nor likewise are all evil acts in the same species. Moreover, the object, the circumstances, and the end can have an order and a diverse order to man's ultimate end and to law. But in this order of human acts to the ultimate end and law, morality consists. Here the question concerns only the morality of human acts, and not their supernaturality and merit before God. Hence for their goodness, besides a good object, end, and circumstances, neither the motive of faith nor charity and grace is required. E. M. 6.

77 What is an end, and how manyfold is it? - By end here is properly understood that which the agent further intends through such or such an act, as the reason on account of which he acts. This is that end which is called the end of the one acting, and it is an end extrinsic to the act. "It must be said," says S. Th. 2. D. 36. q. un. a. 5 ad 5, "that some act has a twofold end, namely the proximate end, which is its object, and the remote end, which the agent intends." But if the agent does not intend another end diverse from the intrinsic end itself of the action which he does, then the end of the one acting coincides with the end of the work, as appears in one who wishes to steal in order to steal, that is, in order to become rich from another's goods. The intrinsic end of the work cannot be wholly excluded by the one acting if he knows the nature of the work, for that end is intrinsic to the work. And thus if someone blasphemes the divine Name, he cannot exclude the injury inflicted on God. Hence what the uneducated say is of no force, namely that they blasphemed God not to inflict injury on God and to sin, but for mere relief; that they fornicated not in order to sin, but to experience natural pleasure. Yet sometimes the one acting can by his intention exclude the very moral exterior action, when it depends on this, for example, if someone goes to church not to hear Mass, but so that he can commit theft.

The end of the one acting can be considered in two ways: 1. with respect to the intention of the will, that is, with respect to the act of the will intending it; 2. with respect to the act itself which is commanded as a means to that end. Under the first consideration, the end is properly the object of the will, indeed the chief object, since the end is that which moves the will to the means. Under the second consideration, the end is a mere circumstance of the commanded act, and thus it is usually numbered among the circumstances. He who steals, for example, in order to commit adultery, chiefly wills adultery; this he intends and efficaciously procures. And from this adultery comes the principal malice of the will. But the act commanded for that reason by the will of adultery, namely theft, for example, has the substantial malice proper to itself from its proper object, that is, from taking another's property against the owner's will; but that it is referred extrinsically by the one acting to such or such an end is altogether accidental to it, not from its own nature, but from the choice of the one acting.

Therefore the end which is a circumstance of the act is not the end of the work itself, which gives species to the act, but some joined end; just as that the brave man acts bravely on account of the good of fortitude is not a circumstance; but if he acts bravely for the liberation of the city, or for Christ, or something of this sort. S. Th. 1. 2. q. 7. a. 3 ad 3, q. 18. a. 6 ad 2. The intrinsic end is always the proximate end, as is clear; but the extrinsic end can be proximate and remote and ultimate. The proximate is what is immediately intended, the remote what is intended mediately, the ultimate that in which one rests.

78 Is there one sole end of a human action? - "The same act numerically, according as it proceeds once from the agent, is not ordered except to one proximate end, from which it has its species; but it can be ordered to several remote ends, of which one is the end of another." S. Th. 1. 2. q. 1. a. 3 ad 3. According as it proceeds once from the agent: for there can be several ends of the act according as it is continued and repeated; for example, to take another's property so that someone may grow rich from another's; to retain another's property, or to take it again, so that it may be preserved for the owner. To one proximate end, that is, of the act or work itself. Cf. S. Th. 2. 2. q. 66. a. 4 ad 2. From which it has species: for there can be several ends, even proximate ends, of the work, of one and the same act, but one is the primary end of the work, from which there is, as it were, the substantial species of the act; the others are accidental and rather take on the nature of circumstances. Thus, for example, if someone undertakes a pilgrimage in order to celebrate Mass in the Sanctuary of the Most Sacred Heart of Jesus, the sacrifice of the Mass is the proximate end of the work, from which the celebration of Mass itself intrinsically takes its species; but to celebrate in that Sanctuary in honor of the Most Sacred Heart of Jesus is also the proximate end of the work of the celebration itself, but as a certain extrinsic circumstance, not giving species to the act, namely the first species, or substantial species of the act. S. Th. 1. 2. q. 18. a. 2, a. 7 ad 1.

Therefore it is possible "that one act according to the species of nature be ordered to diverse ends of the will. Just as this very thing, to kill a man, which is the same according to the species of nature, can be ordered as to an end to the preservation of justice and to satisfying anger (either by the same person in diverse acts, or by diverse persons). And from this there will be diverse acts according to the species of morals, because in one way it will be an act of virtue, in another way an act of vice. But moral ends are accidental to a natural thing; and conversely the notion of a natural end is accidental to the moral; and therefore nothing prevents acts which are the same according to the species of nature from being diverse according to the species of morals, and conversely." S. Th. 1. 2. q. 1. a. 3 ad 3.

The end, whether proximate or remote, of the one acting, to which the act of the will is ordered, can itself give a moral species to the act. And if it is the ultimate end in some series, it is that which most especially gives species to the act, because it is prior in intention, and all other ends depend upon it, since all those others are subordinated. And thus he who commits adultery in order to steal, and steals in order to commit homicide, is rather a homicide than an adulterer and a thief: because homicide is the formal and motive reason of the other acts. "When many acts differing in species are ordered to one end, there is indeed diversity of species on the part of the exterior acts, but unity of species on the part of the interior act." S. Th. 1. 2. q. 18. a. 6. The end, whether proximate or remote, of the one acting can be multiple, and indeed primary; for example, if someone goes to the house of an enemy in order to kill him and at the same time steal his goods, and is determined to go even though he can accomplish only one or the other in act. Primary is that which moves and determines to the act. It is therefore distinguished from the secondary, which only impels to the act and by itself alone does not suffice to move efficaciously to acting.

79 Does a human action take goodness and species from the end; and does this differ from the goodness and species which is taken from the object? - R. To the 1st: "The end is the most principal cause of the act, insofar as it moves the agent to acting; hence also the moral act has species especially from the end." S. Th. 1. 2. q. 7. a. 4, q. 1. a. 2. 3; Matt. 6:1. 2. 22.

To the 2nd: "The end is the object of the will, but not of the other powers. Hence, as regards the act of the will, the goodness which is from the object does not differ from the goodness which is from the end, as it does in acts of the other powers; unless perhaps accidentally according as the end depends on the end and the will on the will"; S. Th. 1. 2. q. 19. a. 2 ad 1, namely when several ends per se subordinated and willed are present together, as when someone wills curative medicine for the sake of entering military service, for the sake of victory: the formal goodness of the object, say, to be healthy, differs from the goodness of another end, say, of military service; and when the will of one end, say adultery, depends on the will of another end, say theft, as when someone wills to commit adultery in order to steal, the malice also of the object, say adultery, differs from the malice of the end, say theft. But both are accidental; for it is accidental to the end that it be subordinated to another, and it is also accidental to the will that it depend on another, otherwise this would belong to every end and every volition. Cajetan on this place.

Moreover, a human act is human insofar as it is voluntary. But in a voluntary act a twofold act is found: the interior act of the will and the exterior act. And each of these has its own proper object. "But the end is properly the object of the will. That about which the exterior action is concerned is its object. Therefore, just as the exterior act receives species from the object about which it is concerned, so the interior act of the will receives species from the end as from its proper object. But that which is on the part of the will is related as formal to that which is on the part of the exterior act, because the will uses the members for acting as instruments; nor do exterior acts have the notion of morality except insofar as they are voluntary. And therefore the species of a human act is considered formally according to the end, but materially according to the object of the exterior act. Hence the Philosopher says that he who steals in order to commit adultery is, speaking per se, more an adulterer than a thief." S. Th. 1. 2. q. 18. a. 6. For adultery is first intended and more voluntary than theft, which is chosen only as a means to it. Yet the primary species of the work is theft rather than adultery, for that is taken from the object. And thus also he who gives alms in order to satisfy God for his sins is rather penitent and just than merciful; but that action of distributing alms is rather a work of mercy than of penance and justice. S. Th. 2. D. 38. q. 1. a. 4 ad 4; Wirceburg. c. 3. a. 1; E. M.

80 Can the intention of an extrinsic end intrinsically change the nature of the exterior work? - R. Negatively. The reason is: 1. Because the intrinsic nature of things cannot be changed. 2. Because the intention of the one acting adds nothing to the work; indeed it does not even touch it, since it is wholly extrinsic to it. - Therefore our good intention cannot render an evil work good, nor can our evil intention render evil what is good, nor intrinsically transfer what is evil into another species of malice.

But this does not prevent, as is clear, that where the question concerns an object indifferent of itself, the extrinsic end of the one acting can confer moral goodness or malice. For this is not to change the intrinsic nature of the exterior work itself, but to determine its intrinsic indifference, insofar as it is a human work; and in morals this determination is only from intention. And thus, although the depraved intention of a judge to harm the accused cannot intrinsically change the nature of a just sentence and constitute it an unjust damaging, nevertheless the intention of taking another's property determines the very taking, according as someone takes another's property in order to preserve it for its owner, or in order to take it for himself and steal. - L. 1. 3. n. 584. 636.

81 Is an act good if it has a twofold end, one good, the other evil? - R. Affirmatively, if the evil end relates itself merely antecedently or consequently, that is, merely precedes the whole act or accedes to an act already preexisting, or even if it relates itself merely concomitantly, that is, contributes nothing to the being of the act itself, but is only joined to it. The reason is that then it is wholly extrinsic to the act constituted in its whole being. For it is not the reason on account of which the act itself is done, but is only the reason of another act, for example, of a certain simple complacency which precedes, accompanies, or follows the deliberate act. But this simple complacency can exercise its own influence even without infecting the act, so that someone may be moved more easily to a good act, for example, if almsgiving were proposed to someone as contributing to eternal life, and to this were joined a simple complacency in the esteem to be had thereby among men. S. Th. 1. 2. q. 19. a. 7.

R. Negatively, if the evil end relates itself truly causatively, and influences the substance of the act. The reason is that then someone wills the good at least inadequately under the notion of evil, which is to will evil. "For the will to be good, it is required that it be of good under the notion of good, that is, that it will the good and on account of the good." S. Th. l. c. ad 3. Except unless the end is only lightly evil, and is not the primary end, and not even inadequately the end moving and determining. The reason is that then the only lightly evil and secondary end, merely impelling, does not influence the substantial being itself of the act, but the extrinsic accidental being of the act; and therefore the whole substance of the act remains good. And thus almsgiving will be good, even if a light ostentation has extrinsically crept into that act and truly influenced it, so that someone gave it more promptly and easily, in such a way that there is a multiple act in the genus of morals, although one in the genus of nature. This, as is clear, falls back into the preceding case. Nevertheless there are not lacking those who hold that one and the same act can be at once substantially good and lightly evil. Yet this appears difficult; for then there could be an act not only morally good as to its substance, but even supernatural, which nevertheless would be lightly evil and displeasing to God. Cf. 73. - S. Th. 1. 2. q. 18. a. 4 ad 3; Suarez d. 8. s. 1. n. 14 seq.

82 Does he sin who acts for the sake of delight? - R. Affirmatively, if he acts for the sake of delight alone, namely by positively excluding the further honorable end of the work; and this sin, speaking per se, does not exceed venial sin. Negatively, if he simply acts for the sake of delight. The reason of the first is that delight is for the sake of operation, not conversely, namely so that man may be enticed to the operations necessary or useful to human life. Therefore delight is not the end of action, "but a means for exercising the action more constantly, more easily, better." S. Th. 1. 2. q. 4. a. 2. Confirmed from prop. 8, condemned by Innoc. IX. The reason of the second is that since delight is not evil of itself, but good, unless someone constitutes his ultimate end in it, which without doubt would be grave, there is no grave disorder in human action. The reason of the third is that delight is not evil of itself, but good, and it is consonant with the very order of nature that man be enticed by delight to operating. S. Th. C. G. l. 3. c. 26. n. 6. 7. Therefore if someone, although he expressly thinks nothing about a further honorable end, is moved by delight to an action which he apprehends as consonant with nature, or in which he finds nothing contrary to the order of reason, for example, to taking food, playing, etc., he does not sin at all.

S. Th. 2. 2. q. 141. a. 1 ad 1; E. M. Although he expressly thinks nothing about a further honorable end, for example, about the preservation of his own life by eating and drinking. For to act honorably it suffices that someone apprehend the act as licit, or, what is the same, that he not apprehend it as illicit. For by willing an act consonant with reason he implicitly wills all those things on account of which that act is suitable to reason, although he does not expressly think about them, indeed even if he is ignorant of them.

83 What is understood by object? - By the object of a human act is not understood here whatever is proposed to the will; for in this way both the end and the circumstances would also be its object. Rather, it is understood as that thing which someone immediately or directly and per se wills. The object is not considered here physically, namely as it is some existing thing. About the same object physically considered, moral acts diverse in species can be concerned. And thus, for example, concerning the same wife there can be an honorable conjugal act and a shameful act of adultery. The object is considered here morally, namely as it stands under the rule of morals, or under law commanding, prohibiting, permitting. And thus the object of theft is not another's property precisely insofar as it is a thing, but insofar as right reason forbids that it be taken away against the owner's will. Hence A. D. says 1. 2. q. 19. a. 2 ad 3: "it must be said that the good is represented by reason to the will as object, and insofar as it falls under the order of reason it pertains to the genus of morals and causes moral goodness in the act of the will." S. Th. q. 18. a. 5, S. q. 41. a. 3 ad 5.

84 Do human acts take moral goodness or malice from the object? - R. Affirmatively. The reason is that acts are intrinsically specified from the object. For the object is said to be that which we will. That which we will; not, to whom we will. Therefore as they have species from the object, so they also have goodness and malice. "The good and evil of an action," says S. Th. 1. 2. q. 18. a. 2, "as also of other things, is considered from the fullness of being, or from its defect. But the first thing that seems to pertain to fullness of being is that which gives species to a thing. But just as a natural thing has species from its form, so an action has species from its object, as also motion from its term.

And therefore, just as the first goodness of a natural thing is considered from its form, which gives species to it, so also the first goodness of a moral act is considered from a suitable object. Hence it is also called by some good from the genus, for example, to use one's own thing. And just as in natural things the first evil is if the thing generated does not attain the specific form, for example, if a man is not generated, but something in place of a man, so the first evil in moral actions is that which is from the object, as to take another's property. And it is called evil from the genus, the genus being taken for the species, in that way of speaking by which we call the whole human species the human genus." Hos. 9:10; Wirceburg. c. 3. a. 1.

85 Is an act good if the object is good, but the end evil? - R. Negatively. For he who acts for an evil end, although he wills the good, nevertheless wills it under the notion of evil, and therefore according as it is willed by him it is evil. S. Th. 1. 2. q. 19. a. 7. Hence S. Alph. 1. 5. n. 38 says: "if the object is good, but the end of the one acting is evil, the human act is wholly evil from the malice of the end, which destroys every goodness." Except unless the end is lightly evil, not chief and moving to acting, but secondary and impelling, for example, if someone preaches the word of God and is also impelled by vainglory. For there is a certain light disorder, which does not corrupt the substance of the action from its object and end, but is joined extrinsically by another act. Cf. 81. S. Th. 1. 2. q. 18. a. 4. 6, 2. D. 38. q. 1. a. 4; Suarez tr. 3. d. 6. s. 1. 2, d. 8. s. 1. n. 13.

86 Is an act good if the object is evil, but the end good? - R. Negatively. The Apostle condemns those saying: let us do evil things, that good things may come. Rom. 3:8. But the reason is that the intention of a good end, as extrinsic to the very willed object, if this is evil, does not prevent someone from really willing evil. Since the substance of the act is from the object, if this is evil, it is impossible for it to be made honorable from a good end, or even from good circumstances. - S. Aug. l. Contra mendac. n. 18; Suarez tr. 3. d. 4, d. 8. s. 1. n. 20 seq.

87 What is understood by circumstances? - By the circumstances of a human act are understood all those aspects which are accessory to the willed object, and, as it were, accidental to the substance of the act, and which are willed only concomitantly or consequently. "The name of circumstance," says S. Th. 1. 2. q. 7. a. 1, "is transferred to human acts from those things which are in place. But in local matters something is said to stand around which is indeed extrinsic to the thing, yet touches it or approaches it according to place. And therefore whatever conditions are outside the substance of the act, and yet touch the human act in some way, are called circumstances. But what is outside the substance of a thing, yet pertains to the thing itself, is called its accident. Hence the circumstances of human acts must be called their accidents."

As with the object, so circumstances are not considered here insofar as they are certain accidents physically affecting the act, but insofar as they are accidents of the human act, morally affecting it in moral being, already constituted from the object. Morally affecting, that is, insofar as they pertain to morals. Indeed it makes no difference to the moral being of an act that someone, for example, struck another with the right hand or the left, or stole with the right hand or the left. But jurists and theologians consider circumstances differently. For the former consider them rather insofar as they disturb society; the latter insofar as they offend God more gravely. - S. Th. 1. 2. q. 7. a. 2; Suarez tr. 2. d. 5.

88 Do human acts also take their moral goodness and malice from circumstances? - R. Affirmatively. For since they tend not toward an abstract object, but toward a concrete one, or one determined by its individuating circumstances, just as they take specific moral goodness and malice from the object, so also they take accidental moral goodness and malice from circumstances; and they put on various accidental qualities from them, just as man has the notion of his species from the soul, but something accidental belongs to an individual man according to his individual accidents. And certainly, since good is convertible with being, just as being is said according to substance and according to accident, so also good is attributed to something both according to its substantial being and according to its accidental being, both in natural things and in moral actions. - S. Th. 1. 2. q. 18. a. 3. 9, 2. 2. q. 154. a. 1; Wirceburg. c. 3. a. 1.

89 You will resolve: 1. A human act can have a threefold moral goodness or malice, whether within the same species, or even of diverse species. Thus, for example, if someone were to steal a sacred thing in order to give it as a gift to a prostitute for obtaining fornication from her, such an act from the object would be theft; from the circumstance of the sacred thing, sacrilege; from the end, fornication; and therefore it would have a threefold malice diverse in species.


	The intrinsic and essential moral goodness or malice of the act is taken from the object. For from the object the will is moved first and per se, or directly, to the act. Hence, although for a human act to be good simply it is required that it have no evil circumstance, nevertheless it is not required that it always have proper objective circumstances, from which it receives accidental goodness or an increase of goodness, as is clear in an act concerning an altogether simple object, such as love of God. Objective circumstances are mentioned, or those on the part of the object, for circumstances on the part of the act itself are always at least in some way found, which confer upon it some goodness or malice. And thus always, at least morally speaking, which is enough in the present matter, there is in an act some intensity, pertaining to the circumstance how, by reason of which the act has some goodness or malice, which can be called accidental, insofar as the species of the act could be preserved without it.



	In order that circumstances confer their moral goodness or malice upon an act, they must be willed either after the manner of an object, or at least after the manner of an act; because an object does not confer moral goodness or malice upon a human act except insofar as it is intended and willed. Objective circumstances, that is, those which hold themselves on the part of the object, must be willed after the manner of an object, because circumstances of this kind affect the object itself and the act indivisibly attains the object, not as though naked, but as though clothed with its circumstances. But circumstances which hold themselves on the part of the act must be willed either after the manner of an object, if that circumstance is extrinsic to the act itself, as is, for example, the circumstance who, for the one acting can regard himself as the object of his own will, and will the dignity or condition of his person to be applied to the work; or after the manner of an act, if that circumstance is intrinsic to the act itself, as is, for example, the circumstance how or when. And thus, in order that the goodness or malice of the act of the will be increased from intensity or duration, it is enough that the intensity and duration be voluntary after the manner of an act, namely insofar as the intense, lasting, etc., act itself is voluntary. S. Th. C. G. l. 3. c. 138, 1. 2. q. 18. a. 4. 6. 7; Suarez tr. 3. d. 4, d. 5, d. 6. s. 3.





90 Can a circumstance intrinsically change the nature of the exterior work? - R. Affirmatively. The reason is that a circumstance is intrinsic to the work itself, regarded in the concrete, and by no means extrinsic, as the end of the one acting is with respect to the exterior work. Therefore it can change the external work itself. It can change it. For not every circumstance always modifies the external work in such a way that it also intrinsically changes its nature. And thus, if a pastor recites the breviary at the time when he ought to minister the sacraments to a dying person, the intrinsic nature of the recitation of the breviary is not changed. Hence it is also enough to confess only the aforesaid omission of the administration of the sacraments. Nor indeed is that intrinsic change to be understood in such a way that an external work, indifferent, good, or evil from the proper intrinsic nature belonging to it, or in such a species by reason of its proper object, becomes by its nature determined as to malice or goodness, evil, good, or in another species. For a circumstance, since it is something accessory to the object, if the object by reason of itself is indifferent or good or evil and in such a species, remains indifferent and good and evil and in such a species under that respect, although it can also intrinsically become evil, be changed into evil, and assume another species by reason of a circumstance. Thus, for example, eating is of itself an indifferent action, but eating on a fast day after another meal has been taken is a grave sin, and therefore the action is evil not by reason of eating, but by reason of the fast day, and by this evil circumstance of time it becomes evil. To use marriage is an honorable action, but to use marriage after a vow of chastity is a gravely sinful action, not by reason of the use itself of marriage, but of the vow; and by this circumstance of the vow it is changed from good into evil. To steal is an evil action against justice, but to steal a sacred thing is an evil action also against religion from that circumstance of the sacred thing, whence to the malice of theft is added the malice of sacrilege.

91 How are the various circumstances distinguished? - Certain circumstances are those which change the nature of the work or act merely accidentally, namely within the same species, increasing or diminishing moral goodness or malice; and therefore they are called aggravating or diminishing, and these can be either simply such, or notably, or greatly aggravating or diminishing. Circumstances of this kind are all those which do not have goodness or malice according to themselves, but through order to another condition of the act, which has that goodness or malice according to itself. Hence they increase or diminish the aforesaid goodness or malice. And thus, for example, the intensity and remission of the act, the long or short delay of the act, does not according to itself have moral goodness or malice, but only through order to the good or evil act, of which consequently it constitutes only an accidental diversity. Thus also to take something in a greater or lesser quantity does not according to itself regard the order of reason in good or evil, but presupposes some other condition through which the act has malice or goodness, for example, this, that it belongs to another, which according to itself is opposed to reason. Hence to take another's property in a greater or lesser quantity does not diversify the species of sin. S. Th. 1. 2. q. 18. a. 11.

But there are other circumstances which essentially change the nature of the work and act and are called species-changing. Circumstances of this kind are those which according to themselves regard a special order of reason. Thus, for example, to take another's property has its species from the notion of what belongs to another, for from this it is constituted in the species of theft. And if on top of this place or time is considered, these will have the nature of a circumstance. But because reason can also order concerning place or concerning time and other things of this sort, it happens that a condition of place concerning the object is taken as according to itself contrary to the order of reason; for example, because reason orders that injury is not to be done in a sacred place. Hence to take something belonging to another from a sacred place adds a special repugnance to the order of reason. And therefore place, which was previously considered as a simple circumstance, is now considered as a principal condition of the object repugnant to reason. Hence S. Th. q. 18. a. 10 ad 2: "a circumstance," he says, "remaining in the notion of a circumstance, since it has the notion of an accident, does not give species; but insofar as it is changed into a principal condition of the object, according to this it gives species."

Circumstances which change a sin only from venial into mortal, under one respect, are only aggravating; and they are called aggravating infinitely: namely if mere opposition to such a virtue is considered, as may be seen in light and grave theft; for both are opposed to the same virtue of justice. Under another respect, they are species-changing, namely if opposition and repugnance with the general rule of morals is considered, namely with the law and the end to be attained. Circumstances which confer a new species upon an act already constituted in some moral species are properly species-adding. Thus, if someone bound by a vow sins against chastity, to the malice of the sin against chastity is added another malice against religion. But if the malice of the new species is not grave but light, then that circumstance is either held as simply aggravating, or as indeed adding a species, but with the addition, lightly: for then the whole specific substance of the act still remains intact, nor, morally speaking, does any substantial change of the act accede. Thus as regards a merely internal sin against chastity committed in a church, if the malice of sacrilege is present in it, it is only light, and therefore it is not a circumstance strictly and properly adding a species, but aggravating. But circumstances which first render an act simply good or evil are properly species-conferring or species-changing, for example, if someone undertakes a journey from the end of exercising a work of charity, that journey, indifferent of itself, first passes into an act of virtue; if someone gives alms only from vainglory, that act, although good in itself, then becomes evil. S. Th. 2. D. 38. q. 1. a. 4.

92 Is an act good if the circumstance is evil? - R. Affirmatively, if the question concerns one and the same act in the genus of nature, and one which is multiple in the genus of morals. The reason is that then a bad circumstance of this kind is altogether extrinsic to the good act itself. And thus in the celebration of Mass, a priest consecrating in the state of grace places a good act; then, sinning gravely by adhering to a shameful thought, and taking a sacrilegious communion, he places an evil act. - R. Negatively, if the question concerns one and the same act of the will in the genus of morals. The reason is that the act of the will, which embraces all these things together, namely the object and the circumstances, is one most simple act, and therefore, if it is not good from every side, it will be evil.

Hence, if there is a circumstance which is only lightly evil and extrinsic to the object, which the will embraces concomitantly, this lightly evil circumstance does not corrupt the good act, since it is altogether extrinsic and accidental to the substance of the act constituted in itself. And thus an affection toward venial sin in Communion does not corrupt Communion in its substance, although it renders it less fruitful. But if the lightly evil circumstance is intrinsic to the object itself, then the whole act is evil. Therefore the action of a religious giving alms against the vow of poverty or against the precept of a Superior, or from another's property, is evil, although the unlawfulness by reason of the vow or precept is only light. Suarez tr. 3. d. 8. s. 1; Wirceburg. c. 3. art. 1.

93 How many circumstances of human acts are numbered? - Seven, and they are: who, what, where, by what aids, why, how, when. "The reason of this enumeration can be taken thus. For a circumstance is said as something existing outside the substance of the act, yet in such a way that it touches the act itself in some way. But this can happen in three ways. In one way insofar as it touches the act itself. In another way insofar as it touches the cause of the act. In a third way insofar as it touches the effect. But it touches the act itself either after the manner of measure, as time and place; or after the manner of quality of the act, as the manner of acting. On the part of the effect it is when what someone has done is considered. But on the part of the cause of the act, as to the final cause, why is taken; on the part of the material cause or object, about what is taken (which is comprehended under what); on the part of the principal agent, who acted is taken; but on the part of the instrumental agent cause, by what aids is taken." S. Th. 1. 2. q. 7. a. 3.

94 How are the aforesaid circumstances to be considered? - They are not to be taken insofar as the substance of the act depends on them, but insofar as they accidentally affect it. Otherwise they would no longer have the notion of circumstances. - Therefore:


	Who does not signify the substance of the one acting, but his quality or condition, for example, that he is bound by a vow, joined in marriage, a public magistrate, etc. To this circumstance Lugo, De Poenit. d. 16. n. 200, brings back the habit of sin; for through it is explained how someone is disposed to sin more easily. The circumstance of person, generally speaking, does not transfer sin into another species, unless the sin is directly opposed to a union, office bringing a special obligation, vow, or state; as if a priest fornicates, it passes into sacrilege, but if he blasphemes, he is guilty only of blasphemy, just as another blaspheming. Malach. 2:1. 8; C. Trid. sess. 22. C. 1 de R.; S. Th. 2. 2. q. 45. a. 4, q. 110. a. 4 ad 5; Lugo De Poenit. d. 16. s. 4.



	What and about what likewise does not express the substance of the effect or object, but its quality or quantity, for example in theft it does not denote that the stolen thing belongs to another, for this pertains to the very substance of the act, but that it is sacred or profane, of great or small quantity, with damage thereby to a poor person, to wards, to girls to be married, with scandal of many, etc. The circumstance what and about what can easily be species-changing. But what, that is, the effect, when it is foreseen and willed, draws into its own species. To this circumstance can be brought back how often, or the multiplication of acts. Nevertheless S. Th. did not count it among the circumstances. And the reason is that circumstances are around the same act. But the number of operations does not stand around one and the same operation. For a second theft is not a circumstance of the first, or conversely; nor the third of the second, and so on. From this it follows that, because someone is no less bound to confess the second sin than the first, and no less the hundredth than any other, it is not enough to say that he stole many times, but he must explain how many times he stole, if he remembers the number; and if he does not remember, he must express how frequently, so that a probable number may be had. Lugo l. c. s. 4. § 7. s. 5. 6. 9.



	Where does not signify bare place; for it is certain that every act of man happens somewhere; but the quality of the place, for example, that it is public, whence scandal arises; that it is sacred, whence sacrilege is had, etc. The circumstance of a sacred place, although it aggravates all sins accidentally, nevertheless draws only those into the species of grave sacrilege which are directly opposed to the sanctity of the place, or to the immunity annexed to it, such as effusions of blood or of human seed, which impede the divine worship to be exhibited there, for which the place is directly sanctified, and violent removals, which are contrary to immunity. Lugo l. c. s. 10.



	By what aids signifies accidental instruments, or means, which the one acting used, for example, if someone used sacred vessels for poisoning, employed the aid of the devil, induced other men by command or counsel to the execution of sin. Although this circumstance sometimes seems to relate to sin merely materially, nevertheless sometimes it also changes the species. Lugo l. c. n. 475. 476.



	Why denotes not the intrinsic end of the work, for this pertains to the substance of the act, but the extrinsic end, and that of the one acting, as if someone steals in order to get himself drunk. Why can manifestly give another species to an act. Lugo l. c. n. 477 seq.



	How designates the accidental mode by which the interior act of the will is done, for example, intensely or remissly, from contempt, from levity, from ignorance, from fear, from passion. It also designates the mode of the exterior action, for example, that you killed by poison, by the sword, with cruelty and savagery, etc. How, although ordinarily aggravating or diminishing sin, can sometimes also give species. - Lugo l. c. n. 497 seq.; Laym. l. 3. de Iust. tr. 3. p. 3. c. 4. n. 1; Tambur. Meth. Confess. l. 2. c. 6. n. 2; S. Th. 2. 2. q. 66. a. 3 ad 1, a. 4.



	When signifies the quality or quantity of time, for example, on a feast day, of Communion, of Holy Week; for a long time, for a short time. The circumstance of sacred time aggravates sin, but does not add the grave species of sacrilege, unless it is done in contempt of the sacred time. Lugo l. c. n. 515 seq.; Lessius on q. 7; Cajetan on the same q.; L. 1. 6. n. 923; S. Th. 4. D. 32. q. 1. a. 5, q. 4. Sol. 2.






On Conscience


I. On the Nature of Conscience

95 How manyfold is the acceptance of conscience? - Conscience can be taken in two ways, physically and morally. Conscience physically considered pertains to Psychology and to Logic, according as it is considered either precisely insofar as it is a cognitive faculty of returning upon its own acts, or precisely insofar as it is an instrument of attaining truth. But conscience taken morally belongs both to Moral Theology and to Moral Philosophy. Therefore here the discussion will be only of conscience morally considered. We shall speak first of the intrinsic nature of this moral conscience, then of its various divisions.

96 What is the intrinsic nature of moral conscience? - Law regulates human actions in order to their moral honorableness or shamefulness by means of conscience. For in order that it regulate them, it must be applied to the action to be effected here and now, so that it may be seen whether such an action is commanded, prohibited, permitted by law, or counseled; from which application a judgment is then formed concerning such or such an action, to be effected or omitted here and now, and this practical judgment is conscience. Therefore conscience is nothing other than the practical judgment by which we pronounce a thing to be done or omitted here and now as good or evil; and this after the manner of a precept, or counsel, or simple permission.

Therefore in order that we may form this conscience, we make a syllogism. In this syllogism the major proposition states the law generally. But the minor proposition of the same syllogism compares the action which we wish to do here and now with the law. Finally the consequent, from the conformity or deformity of such or such an action with the law affirmed in the premises, pronounces that such or such an action is to be effected here and now as good, or to be omitted as evil; and this judgment or dictate is called conscience. Dictate, for to dictate is to command, to ordain; and conscience is like an interior law which binds man. Judgment, since as dictate it concerns only those things which ought to be done or omitted, but as judgment it also concerns those things which can be done or omitted. Therefore conscience differs altogether from synderesis, which is the natural habit of the first principles of things to be done, which natural principles are of natural right. S. Th. 1. p. q. 79. a. 12. 13, 1. 2. q. 76. a. 1, De Verit. q. 16. a. 1, q. 17. a. 1. 5, 2. D. 24. q. 1. a. 4, q. 2. a. 4; Suarez tr. 3. d. 12. s. 1; L. 1. 1. n. 1. 2.

97 What are antecedent and consequent conscience? - Moral conscience, whose nature we have already described, and about which we are speaking at present, is called antecedent conscience, to be distinguished from another moral conscience, which is called consequent; and this is the one which reports that an action already done was morally good or evil. But to avoid cavils about that former conscience, namely that it should not be called conscience, since it bears judgment about a thing not done but to be done, for conscience reports internal facts, we briefly note that usage has already obtained that it be so called. But usage in this matter is a sufficient reason. Now the formal goodness or malice of human acts is to be taken not from consequent conscience, but from antecedent conscience. Hence those who study moral theology are sometimes deceived, because they think that after gaining knowledge they had sinned in many things; since they lacked that knowledge when they acted, and were then acting in good faith. The same should be said of the uneducated and all others who, after hearing a sermon, after reading a pious book, begin to be involved in anxiety as regards past operations. - S. Th. 1. p. q. 79. a. 3, De Verit. q. 17. a. 1. 2.

98 What are the divisions of moral conscience? - If in that syllogism which must be formed in order that conscience may be had, the major proposition, or law, always stood with evident certainty, and the minor proposition, or that this or that action is contained in the law, also always stood with evident certainty, there would be only one conscience, certain and right conscience. But since both the law and the application of the law often must be gathered by the force of difficult reasoning, hence there are various species of conscience.

Therefore it is divided: 1. Into right and erroneous conscience. Right conscience is that which dictates what is true; erroneous, that which dictates as true what is false. Erroneous conscience is either vincibly or invincibly such, according as the error morally could and ought to have been avoided, or morally could not have been avoided. 2. Into certain, probable, doubtful, strict, lax, and scrupulous conscience, according as it is founded on a certain, probable, doubtful, stricter, laxer, or altogether empty motive. Conscience only subjectively certain, namely one which is thought to be such, and therefore with certainty taken more broadly, as also probable and doubtful conscience, can be objectively right or erroneous. But scrupulous, strict, and lax are brought back to erroneous conscience. For without sufficient reason, the scrupulous conscience fears sin where there is no sin; the lax bends judgment in favor of liberty, either to avoid the law simply, or to lessen its obligation; but the strict affirms either an obligation which is not present, or one more grave than actually exists. Suarez t. 3. d. 12. s. 2;

S. Th. 1. 2. q. 19. a. 3, a. 6 ad 2, Quodl. 3. a. 26.


II. On Certain Conscience

99 What is certain conscience; and what is its directive force? - Certain conscience properly is that conscience which rests upon a certain motive; and consequently judges concerning the honorableness or shamefulness of the action to be done without fear of erring. Less properly, however, it is that which judges simply without any fear of erring concerning the honorableness or shamefulness of an action. This latter is only subjectively certain; the former is also objectively certain. It can likewise be certain strictly and broadly, or morally. Strictly certain excludes every doubt, both prudent and imprudent. Broadly or morally certain excludes only every prudent doubt. Its directive force is declared by the following propositions.

100 It is unlawful to act without conscience subjectively certain concerning the honorableness of the action. - Proof. He who acts without this conscience wills an action concerning whose honorableness or shamefulness he is uncertain. But to will an action concerning whose honorableness or shamefulness someone is uncertain is nothing other than to will it whether it is good or evil. But again, to will an action whether it is good or evil is illicit; for this is a will consenting to evil. Therefore. S. Th. 1. 2. q. 19. a. 3. 5, Quodl. 3. a. 27 ad 2, Quodl. 8. a. 13; L. 1. 1. n. 3; Suarez tr. 3. d. 12. s. 3; E. M.

101 Note: 1. Sin, precisely because it is against conscience, does not have a special malice, unless it is done so that conscience may be conquered. The first reason is because this is intrinsic and common to every sin, that it is against conscience. The second reason is because then there is had a directly willed contempt of the rule of every good operation, and thus someone exposes himself to the danger of all crimes, which, as is clear, is a special and most grave disorder of the will, against the natural inclination of the will toward good. - Lessius on q. 19. a. 6. d. 3; S. Th. 2. 2. q. 14. a. 1. 4.


	Likewise it is a special sin if someone sins from certain malice through contempt, by casting aside and removing that which could impede the election of sin; and it is a sin against the Holy Spirit. - Six species of this are enumerated: desperation, presumption, impenitence or the resolve not to repent, obstinacy or the resolve to cling to sin, attacking acknowledged truth so that one may sin more licentiously; envy of fraternal grace, by which someone envies not only the person of his brother, but also the grace of God increasing in the world.



102 Only conscience subjectively certain is the rule of morals. But morally certain conscience suffices. Proof of the 1st part. For, as is clear from the preceding proposition, n. 100, without this conscience no one can act. Besides this conscience no other subjectively more perfect conscience is given. Therefore with this alone can someone act; and therefore this conscience alone is the rule of morals. Proof of the 2nd part. 1. From the common opinion of doctors and universal practice. 2. Because most often another certainty cannot be had; and no one necessarily sins. 3. Because, while this moral certainty stands, someone acts prudently, for moral certainty, although it does not exclude every doubt, both prudent and imprudent, nevertheless excludes every prudent doubt. Therefore. Rom. 14:23; C. Litteras 13 de Restit. spoliat.; S. Th. 2. 2. q. 70. a. 2.

103 It is lawful to act according to a certain conscience which is nevertheless invincibly erroneous. - Proof. He who acts in this way wills, as much as is in him, a good action, and consents only to a good action. But it is right to will this action. Therefore. The major is proved, for nothing is willed unless first known. Therefore, while an invincibly erroneous conscience stands, he who acts according to it wills, as much as is in him, a good action, and consents only to a good action. - L. 1. 1. n. 5; Elbel 126.

104 It is unlawful to act against a certain conscience which is nevertheless invincibly erroneous. - Proof. He who would act in this way would will an action which he judged prohibited; he would not will one which he judged commanded. But it is unlawful to have this will, because it is a will consenting to evil. Therefore. "It must be said that simply every will discordant from reason, whether right or erring, is always evil." S. Th. 1. 2. q. 19. a. 5, 2. D. 39. q. 3. a. 3, Quodl. 3. a. 27; L. l. c.; Cajetan on 1. 2. q. 19. a. 5; Suarez tr. 3. d. 12. s. 4.

105 It is lawful to act according to a certain conscience, even though vincibly erroneous. - Proof. Because when the action is judged honorable or shameful with certainty, the will acting according to this conscience pursues the honorable and flees the shameful, which is altogether licit. But that this conscience is vincibly erroneous does not make it so that, when someone actually acts according to it, he sins; rather, it makes it so that the fault is only in the cause, whence also it is that judgment about its gravity or lightness must be made not from the grave or light effect, but from the grave or light negligence in seeking the truth. Now when someone actually acts, if in no way does he attend to the erroneous conscience which he has, and has no suspicion about it, since by hypothesis the conscience is certain here and now, he is already acting not from a vincibly erroneous conscience, but from an invincible conscience. La-Croix l. 1. n. 42. 43. 757. 760; Kenrick ed. 2. Mechl. 1860. n. 36.

106 It is unlawful to act against a certain conscience which is nevertheless vincibly erroneous. - Proof. Because then someone would act against a certain judgment; and would will the action which he judges prohibited, and would not will the action which he judges commanded; which will is evil, for it is affected toward evil. Therefore. S. Th. 1. 2. q. 19. a. 5. 6; Suarez tr. 3. d. 12. s. 4; Elbel 122. 137. 138; L. 1. 1. n. 4; La-Croix l. 1, n. 42. 43. 757. "And therefore it must be said that every conscience, whether right or erroneous, whether in things evil per se or in indifferent things, is obligatory; so that he who acts against conscience sins." S. Th. Quodl. 3. a. 27, Quodl. 8. a. 15.

107 Note: "A sin committed against conscience has its species from the particular matter in which it is thought to be concerned; or from order to the particular precept which it is thought to oppose. For example, if you think the thing which you take is not yours, yet in fact it is yours, it will be the sin of theft; if you think it is against the obligation of a vow, it will be the sin of sacrilege. The reason is that sins receive species from the object either of the external action or of the will. Nor does it matter whether this object is evil in reality, but whether it is apprehended as evil, because the will is borne toward it according as it is proposed by reason." Lessius on q. 19. a. 6. d. 3; S. Th. 1. 2. q. 19. a. 5 ad 3.

108 Can someone labor under an invincibly erroneous conscience as regards depraved desires and other merely internal acts, namely if no exterior action follows? - Speaking explicitly and generally about desire, Elbel has this, n. 127: "That many, at least among the more uneducated and less instructed, can inculpably persuade themselves that desires of this kind are not evil unless they are completed by deed, seems sufficiently certain; and Sanchez, Stoz, and La-Croix expressly teach this." This opinion, says S. Alph. 1. 1. n. 9, "I have never been able to judge probable.... With other learned recent authors I judge it little probable." The reason for this opinion is that if someone certainly knows the malice of the external action, and nevertheless wills to execute it, he already knows that he wills evil. How then will he be excused from sin? But as regards simple delectation, that invincible ignorance can more easily be present; for the tendency of the will toward evil is not so evident as in desire efficacious of itself. And the same also seems to have to be said of inefficacious desire.

109 Can there be an invincibly erroneous conscience concerning the precepts of natural law? - "It is certain that in the first principles of natural law, as also in the proximate conclusions and certain obligations of one's own state, invincible ignorance is not given, because by the very light of nature such things are known to all, except to him who closes his eyes lest he see them.... On the contrary, however, the unanimous opinion of theologians is... that in mediated and obscure conclusions, or those remote from the principles, invincible ignorance is indeed given and must be admitted." L. 1. 1. n. 8. 170 seq.; Struggl tr. 3. q. 1. n. 10-13; S. Th. Quodl. 3. a. 36, De Verit. q. 17. a. 2; De Malo q. 3. a. 8; Rom. 2:14. 15. In the first principles of natural law, for example: good is to be done, evil avoided; the highest good is to be loved, evil detested; what you do not wish for yourself, do not do to another; thanks are to be given to benefactors, etc. In proximate conclusions, for example: God is to be worshiped, parents are to be honored, theft is not to be committed, etc. In remote conclusions, for example: private revenge is not to be exercised, abortion is not to be procured, etc. Eternal law, existing in the divine mind, most perfectly exhibits the order of things. Natural law, which is the application of eternal law, exists in the human mind. Therefore natural law, by the very fact that it is manifested through human reason, falls short of the highest perfection of eternal law.

Hence it happens that not always what we think and judge, in more difficult matters, corresponds to the rules of the divine mind, and remains obscure and unknown to us. Whence that thing, although materially and in itself it pertains to natural law, nevertheless does not pertain formally and as regards us, since it has not been sufficiently promulgated to us by the natural light. - Wirceburg. De Actib. hum. c. 1. a. 3.

110 Can children invincibly be ignorant of the malice of pollution? - R. Affirmatively, absolutely speaking, at least in some rare case, and at the beginning of a depraved habit. The reason is that the fact that an immodest look or touch, or the capturing of pleasure from procured pollution, or even from that which has naturally arisen, etc., are morally evil and illicit, is not so evidently made known from the very comprehension of the first principles, but discourse is needed to detect their malice. Therefore their malice can at least for some time be inculpably unknown. From this a prudent confessor will easily conclude that in such a contingency of fact one must proceed cautiously and prudently; and this caution and prudence, if it must always and with all be observed, especially in the matter of chastity, must be observed most of all with boys and girls. Elbel 128; Struggl l. c. n. 13.


III. On Probable Conscience

111 What is probable conscience; and what is its directive force? - "Probable conscience is that by which someone, relying on some probable opinion, forms for himself a practical dictate of reason from certain reflex, or concomitant, principles for acting licitly." L. 1. 1. n. 40. Thus, for example, Titius, a confessor, relying on a probable opinion, judges that he probably has jurisdiction. Then, however, he says, and this is the reflex principle: But while jurisdiction is truly probable, the Church certainly supplies it. Therefore, he concludes, and this is the practical dictate of conscience: I can validly and licitly absolve in this case; and he absolves. Its directive force is declared by the following propositions.

112 Note: 1. "That diverse species of probabilities are given.... A tenuously probable opinion is one which rests on some foundation, but not such as avails to draw to itself the assent of a prudent man.... Probable is that which rests on a grave moment, either of intrinsic reason or extrinsic authority, which avails to draw to itself the assent of a prudent man, although with fear of the opposite. More probable is that which rests on a graver foundation, but still with prudent fear of the opposite, so that the contrary is also judged probable. Most probable is that which rests on a most grave foundation, and for this reason the opposite is judged either tenuously or doubtfully probable.... An opinion or sentence morally certain is one which excludes every prudent fear of falsity, so that the opposite is reputed altogether improbable. Finally a safe opinion is one which withdraws from every danger of sinning; but the safer is one which withdraws more from such danger, although it may not rest on stronger reasons." L. l. c. But S. D. speaks more exactly about a most probable opinion, H. A. tr. 1. n. 65: "Unless we wish to confuse a most probable opinion with an absolutely certain opinion, it is necessary to say that the opinion contrary to the most probable is not tenuously probable, but doubtfully probable." The reason is that a most probable opinion "is within the limits of probability," and therefore "does not exclude every prudent fear." "But tenuous probability is not true probability, and therefore does not bring with it a prudent reason. But doubtful probability brings some prudent reason, although not altogether certain and stable." Cf. also Op. Mor. l. 1. n. 85. But lest there be quibbling about words, as far as concerns us, we recognize no opinions, as regards doctrine, within the limits of true probability except the probable opinion, the more probable, and the most probable. Below the probable there is only the non-probable, the improbable, of which there can indeed be various grades; above the most probable there is only the certain. The probable is immediately opposed, by an opposition of comparison, to the more probable; but mediately to the most probable; and likewise the most probable is immediately opposed to the more probable, but mediately to the probable, unless someone wishes really to confuse the most probable with the certain.


	Various moral systems: Tutiorism: A moral system which establishes that in doubt the safer part is to be followed practically. One kind is absolute, and is Rigorism, which establishes that the safer part must always be followed. Another is mitigated, which establishes that the safer part must be followed unless the other part favoring liberty is most probable. Probabiliorism: It is a moral system which establishes that it is licit to follow an opinion favoring liberty only when it is more probable than the opposite favoring the law. Therefore according to this system a doubtful law obliges, against the most common opinion and against reason. Equiprobabilism: It is a moral system which establishes that it is not licit to follow the less safe opinion unless it is equally or almost equally probable as the opposite. It is indeed a right norm of acting, but not to the exclusion of probabilism, which is a moral system containing an altogether right norm of acting, embracing all the cases of a true probable opinion favoring liberty, when the question concerns merely the subjective honorableness of an action. Probabilism: It is a moral system which establishes that it is licit to follow a truly probable opinion favoring liberty, although the opposite in favor of the law is more probable, whether a little or much more probable, where nevertheless the question concerns only the liceity of a human action. The reason is that when there is a truly probable opinion against a law, the law is doubtful, and a doubtful law does not oblige. Laxism: It is a moral system which establishes that it is licit to follow an opinion even doubtfully and tenuously probable against the law. It was condemned by Innocent XI, proposition 3, condemned March 2, 1679.



113 With a practically probable conscience, which proximately directs the action really to be placed here and now, it is altogether unlawful to operate. - For only a subjectively certain conscience is the rule of morals. And in this sense that saying is consequently false: He who acts probably, acts prudently. L. 1. 1. n. 58. 69. 80. Therefore the whole question here concerns a speculatively probable conscience, which only remotely directs the action, stating the probable existence of a law: namely whether by means of some reasoning we can lawfully make the step from a speculatively probable conscience to a practically certain conscience, or, what is the same, whether, while a probable opinion stands concerning the honorableness of some action in general, we can form for ourselves a certain conscience concerning the honorableness of such an action in a particular and individual case, and thus licitly follow in practice a speculatively probable opinion. To resolve this question we establish the following propositions.

114 It is not licit practically to follow a tenuously probable opinion, the safer one being left aside. - The proposition is against lax probabilists. This is clear first from proposition 3 condemned by Innocent XI. Moreover, a tenuously probable opinion is an opinion resting on a slight motive; but a slight motive is a motive by no means sufficient to move a serious or prudent man to assent, and therefore it is not truly probable. Indeed that opinion is called truly probable which rests on such a motive that it is sufficient to move a prudent man to assent. But if such an opinion is insufficient to move a prudent man to judgment about the non-existence of the law, it is impossible to form for oneself a conscience concerning the liceity of the action. L. 1. 1. n. 40; E. M.

115 You will resolve: From the cited proposition condemned by Innocent XI, both because it deals with even tenuous probability, and because it asserts too generally that we always act prudently when, trusting in probability, we do something, nothing can be drawn against probabilism. For tenuous probability is not true probability. Nor indeed is probabilism extended to a case where the question concerns the truth of a thing and an end to be obtained absolutely. Nor indeed is it licit practically to follow a doubtfully probable opinion. For a doubtfully probable opinion is an opinion resting on a doubtful motive, namely one about which it can prudently be doubted whether it is sufficient to move a prudent man to assent. But it is an evident thing that a prudent man in matters of grave moment does not rely on a motive of this kind; whence, if the matter does not in fact turn out well, all would rightly and deservedly accuse him of imprudence.

But the moral goodness or malice of human acts is a graver matter than any other temporal business. Moreover, while this doubtful probability stands, it is impossible to form for oneself a morally certain practical dictate concerning the liceity of the action. Therefore to an opinion tenuously probable is opposed an opinion gravely probable, or simply probable; to an opinion doubtfully probable is opposed an opinion certainly probable, or simply probable. There are not lacking those who confuse a doubtfully probable and a tenuously probable opinion with each other. Practically indeed they are often confused; but speculatively, given the nature of the thing, they are altogether distinguished from each other. Cf. 112; La-Croix l. 1. n. 126.

116 It is not licit to follow a probable opinion concerning the objective truth itself of the thing, where the question concerns an end to be obtained absolutely, the safer one being left aside. Proof. He who is absolutely bound to the end is bound to choose those means which in no way bring into danger the end to be obtained. But a probable opinion, since it can be false, brings the danger of frustrating the end to be obtained absolutely. For the objective truth or existence of the thing will certainly not be had if the opinion concerning it is probable but false. Therefore. L. 1. 1. n. 42. To be obtained absolutely, "namely when someone is bound from justice or charity to avoid damage which is present in the thing itself," Suarez apud S. Alph. Op. Mor. ed. Rome, 1757, l. c. n. 33, or the danger of it. Then indeed "in doubt the safer way is to be chosen." C. Illud 5 de Cler. exc. The case must likewise be added in which someone is bound to the safer thing from some special positive law or precept, or contract, or vow. Suarez tr. 3. d. 12. s. 5. n. 8, s. 6. n. 10; L. 1. 2. n. 10, l. 6. n. 918 p. ult.

117 You will resolve: It is not licit to follow a probable opinion, but we must altogether choose the safer one in all those things which are necessary with the necessity of means for salvation, where the fact itself, or the truth of the thing, alone is attended to. Hence we must embrace the safer religion. Prop. 4 condemned by Innocent XI; L. 1. 1. n. 43. In the conferral of the sacraments, the minister is bound to follow the safer opinion, unless necessity is present or the Church supplies; for here again the question concerns the truth of the thing. For sacraments would not be had unless those things were really placed which Christ instituted for their validity. Prop. 1 condemned by Innocent XI.

Unless necessity is present; "for in extreme necessity we can well use any opinion, not only probable, but even tenuously probable, for the value of the sacrament... provided the sacrament is conferred conditionally: because the condition sufficiently repairs the injury of the sacrament, if perhaps it is conferred invalidly, and on the other hand necessity is a sufficient and just cause for conferring the sacraments conditionally." L. 1. 1. n. 49. Unless the Church supplies; for "we can licitly use a probable opinion where the Church is presumed to supply, as can happen in the sacrament of matrimony to validate a contract only probably valid, if perhaps that contract is null because of an impediment which the Church removes by supplying, and in the sacrament of penance to supply the jurisdiction of the confessor, if perhaps it is lacking."

L. 1. 1. n. 50. A physician is bound to apply the safer medicines which can be had in the case; for here the question concerns the objective effect itself, that is, the health of the sick person, to be obtained absolutely. And certainly the physician is bound not only from charity, but also from justice, by reason of his office and tacit contract, to provide in the better way for the health of the sick person, from whom he receives a stipend. L. 1. 1. n. 44. A judge cannot judge according to the less probable opinion; for he is bound by divine and human precept to render to each his right. Prop. 2 condemned by Innocent XI; L. 1. 1. n. 47.

A hunter who probably judges that an object hidden in the woods is a man cannot strike, although he judges more probably that it is a beast. For on the one hand the neighbor has a certain right to his life; on the other hand greater probability does not make it so that, if it really is a man, he will not perish by the blow. L. 1. 1. n. 52, H. A. tr. 1. n. 33. When scandals and more grave evils threaten, the safer part is to be chosen, by which they may be avoided, so that the utility of all may be consulted. C. Illud 5 de Cler. exc. - Generally the safer things are to be chosen when, as regards charity, the danger of sinning formally must be avoided, and as regards justice, the damage must be avoided of him who is in certain possession of his certain right. E. M.

118 It is licit to follow the most probable opinion, and even the more probable, the safer being left aside, where the question concerns only the honorableness of the action. - The proposition is against rigid and mitigated tutiorists. The honorableness of the action, about which the question here concerns, is quite diverse from the effect itself of the action, or from the truth of the thing, about which in the preceding proposition. The honorableness of a human action depends on the dictate of conscience, which is the proximate rule of human acts; the effect of the action, or the truth of the thing, depends on the very fact of the action. The former is subjective, the latter objective. Proof of the 1st part from proposition 3 condemned by Alexander VIII in 1690: "It is not licit to follow an opinion even the most probable among probables"; the author of this proposition was John Sinnich (+ Oct. 8, 1666), a Louvain doctor and defender of Cornelius Jansen, whom other Jansenists followed. Hence it is clear that the rigid tutiorism of the Jansenists had already been reproved by the Church. And certainly no obligation is given of doing what is safer; for it suffices to do what is safe. Likewise no obligation is given always to forestall the danger of materially sinning, nor can it be given, for this would be morally impossible; only the obligation is present to avoid the danger of formally sinning.

Proof of the 2nd part. If it were not licit practically to follow an opinion in favor of liberty unless it is most probable, then either this most probable opinion is taken as morally certain, or, as the word sounds, as probable in the highest degree indeed, but not certain. In the first case mitigated tutiorism would fall back into condemned rigid tutiorism; in the other case it would fall into false doctrine against the Apostle saying that all that is not from faith, that is, from a certain persuasion of honorableness, is sin, Rom. 14:23. Thus among the milder rigorists are counted Antoine, De Consc. c. 4. q. 4, Gazzaniga, De Consc. prob. n. 140. 141, requiring for operating direct truth, or an opinion certainly and very probable, and much more probable, or more probable by many degrees, and far excelling. Proof of the 2nd part by the same reasons as the following proposition. - L. 1. 1. n. 40. 54; Suarez tr. 3. d. 12. s. 6. n. 8; E. M.

119 It is licit to follow a truly probable opinion, the safer being left aside, whether equally probable or even truly more probable, where the question concerns only the honorableness of the action, by forming for oneself a conscience not directly, but from reflex principles.

The proposition is against probabiliorists and equiprobabilists. The first part is proved. Probabiliorism and equiprobabilism are refuted.

Proof 1. The system of the probabiliorists and equiprobabilists is not practical. For it is very difficult even for the doctors themselves to establish which opinion is more probable, which notably more probable. What appears to one more probable or notably more probable appears to another less probable and notably less probable. Indeed, what to one and the same person previously appeared more probable, far more probable, afterwards, the matter having been weighed better, seems less probable and much less probable.

Proof 2. For either the probabiliorists and equiprobabilists say that it is licit to act from the immediate judgment of the more probable or notably more probable opinion; or they say that it is licit to act from a mediate judgment, namely by force of the principle: a doubtful law does not oblige; an uncertain law does not produce a certain obligation; the will without knowledge of the law cannot be bound by its obligation. The first cannot be said, for although the opinion is more probable or notably more probable, nevertheless it is not certain; and without a certain conscience it is not licit to act. But the other, as is clear, leads not into probabiliorism or into equiprobabilism, but into simple probabilism. For where there is true probability against the law, the law is already doubtful and uncertain, and knowledge of the law cannot be had.

Proof 3. For we would be bound to follow the more probable or notably more probable opinion insofar as these approach more closely to truth. But this is false; for an opinion simply probable can approach more closely to truth, and a sentence can be false which bore before itself a certain greater appearance of truth. Moreover, here the question does not concern speculative truth but practical truth; the question does not concern adhesion of the intellect simply to truth, but the obligation of the will, which is not bound by the obligation of the law unless the law is certain and knowledge of the law is had.

The second part is proved. Simple probabilism is proved.

Proof 1. The proposition established is clear from the authority of very many and very grave theologians, who not only hand it down, but also affirm it as common doctrine, such as Suarez, Lugo, Struggl, La-Croix, Pignatelli, Vasquez, Elbel, Castropalaus, Sporer, etc. Cf. these Instit. Mor. ed. 4. Hence S. Alph. in Dissert. de usu moderato opinionis probabilis in concursu probabilioris, 2nd ed., Naples 1755: "We undertake to prove the last, more benign, and most common opinion, namely that it is licit to use a probable opinion even in concurrence with a more probable one in favor of the law, whenever that opinion has a certain and grave foundation." And certainly, although many after the Jansenists defended probabiliorism, nevertheless by far the greater part of theologians embraced probabilism. But he who in practice follows a doctrine which very many and very grave theologians teach, and which the doctors commonly hand down, acts prudently; but he who acts prudently acts honorably. For this reason, in the Dissertation just cited, S. D. immediately adds: "Add to these especially the argument, namely that if the benign opinion had been false, it certainly would by no means have been commonly received everywhere by doctors as it truly was received; or at least the Church would not have tolerated it, permitting souls commonly to walk by this way of perdition, as the adversaries cry out, deceived by such blind guides." And, as the same S. Alph. has it l. 6. n. 460, par. Haec autem, "nor is it an obstacle that several opinions which are circulated are not condemned by the Church, and yet by others more commonly are reputed lax; for the Church does not condemn all opinions which regard particular cases, although it does not approve them; but opinions which regard the universality of consciences, the Church does not approve nor keep silent about, as S. Aug. said, Epist. 119: The Church of God tolerates many things, and yet those things which concern faith or good life, it neither approves nor keeps silent about." Cf. L. 1. 3. n. 669 toward the end, Hoc unum, etc.; Bouquillon Theol. Fund. de Consc. c. 2. a. 1. § 2.

Proof 2. He who in practice follows an opinion which stands within the bounds of right reason and prudence acts prudently, and consequently honorably. But he who in practice follows a truly probable opinion, the more probable and safer being left aside, follows an opinion which stands within the bounds of right reason and prudence. Therefore. - The major is clear of itself. For what is more honorable than to follow right reason and prudence, which is right reason concerning things to be done? And Benedict XIV, C. Apostolica Constitutio § 21, indeed hands down this rule of acting, namely that we should follow the opinion which reason persuades and authority confirms. Moreover, it is by no means consonant with right reason, and especially with divine goodness, to wish to oblige man to perform somehow that which remains prudently uncertain to man himself after diligent inquiry, whether it is required by the order or not; especially since doubts of this kind are very frequent because of the weakness of the human intellect itself. This would be to impose unbearable burdens. L. 58. 86; S. Th. 1. 2. q. 19. a. 10 ad 1. But the minor is clear from the very nature and definition of a truly probable opinion, which is not changed by the concurrence of another opinion, although more probable and safer. And this S. Alph. himself openly affirms in the definition of the more probable opinion; for he says that its contrary is judged probable. Cf. 112. Muzzarelli Dissert. de Regul. mor. opin., Rome 1807, p. 30 seq.; L. 1. 1. n. 79.

Proof 3. S. Alph. says this in his Op. Mor. Theol., 6th ed., Rome 1767: "There are two principles on which, relying, I defend the licit use of a probable opinion. The first, that a doubtful law, in the conflict of two equally probable opinions, does not oblige, because a doubtful law is not sufficiently promulgated. The other, that an uncertain law cannot introduce a certain obligation, because the obligation of law is posterior to liberty, with which man has been endowed by God." Each of these principles is explained and proved at length by S. D. l. 1. n. 66 seq., H. A. tr. 1. n. 37 seq. But when a truly probable opinion is present, although it is in concurrence with another more probable and safer one, each principle is still verified, namely that the law is uncertain if the question concerns its existence, or that it is doubtful if the question concerns its interpretation, because it is obscure; and therefore neither does the law have the power of actually obliging, since it has not been sufficiently or certainly promulgated; "for then the doubt whether the law exists is sufficiently promulgated, but the law is not promulgated," L. 1. 1. n. 70, Turin ed. 1846; nor is man, having certain possession of his liberty, bound to reckon himself despoiled of it because of an uncertain law: for antecedently to every law, each possesses his own liberty, since man must first be conceived as free, and then the law which is imposed on man. Therefore. L. 54 seq.

Now, that the law in that hypothesis is really doubtful or uncertain, so that it may prudently be regarded as such, whence that twofold axiom flows, is clear from the very nature of probability. For where true probability is present, greater probability does not of itself destroy the lesser; and this philosophers and theologians commonly affirm, and S. Alph. expressly hands down, H. A. tr. 1. n. 29 and l. 1. n. 40, where he says that the contrary of the more probable is also judged probable. The same S. D. explains this in this way in the Dissertation ed. 1755, n. 13: Greater probability does not destroy the lesser, "unless that lesser probability is drawn from the same principle, or unless the more probable opinion has in its favor so convincing an argument that the contrary seems truly improbable, or no longer gravely and certainly probable. But otherwise it must be said if the excess is not notable, and the opposed probability receives force from diverse principles, as almost always happens in the concurrence of opinions; for then the less probable opinion is by no means deprived of its grave probability." Indeed the probability or improbability of some opinion is not the same as its truth or falsity, so that one excludes the other; but it is a worthiness of meriting prudent assent, arising from grave motives, which, although greater or lesser, do not contradict one another if they are taken from diverse principles. But if they exhibit an argument so convincing that the opposite is judged improbable, we are already outside the case of greater or lesser probability, since then one opinion will be certain or probable, the other false or improbable.

Hence S. D. l. 6. n. 604, raising the question: "Whether a penitent can be absolved who wishes to follow an opinion contrary to that which the confessor holds," responds: "The common and to-be-followed opinion teaches that the confessor not only can, but is also bound under grave sin (where the question concerns grave matter, H. A. tr. 16. n. 118), to absolve a penitent who wishes to follow a probable opinion, although the opposite seems more probable to the confessor.... This common opinion standing, strengthened by so many authorities and reasons, I do not see how a confessor can with a safe conscience deny absolution to one wishing to follow an opinion which appears probable to the penitent himself, indeed perhaps more probable, if not directly at least reflexively, as probabilist authors commonly think, who by following a probable opinion in concurrence with a more probable one judge that they embrace an opinion reflexively more probable, as being confirmed by graver foundations and by the most common authority of doctors." S. D. has the same doctrine in his last work, H. A. tr. 16. n. 118; and to this opinion he adds no limits except the following: namely that "the opinion of the penitent have some probability, so that the confessor, although he does not hold it as solidly probable, nevertheless does not repute it altogether false... evidently erroneous." Cf. also l. 1. n. 87, where S. D. after Gerson says: "Theological doctors ought not to be quick to assert that some things are mortal sins where they are not most certain about the matter: Note, WHERE THEY ARE NOT MOST CERTAIN." Lugo Resp. Mor. l. 1. d. 26. n. 3; Pignatelli Cons. Can. tom. 8. cons. 15.

Proof 4. In order that law certainly oblige, it must be sufficiently promulgated, S. Th. 1. 2. q. 90. a. 4. But sufficient promulgation of law is not had if the law is not certain and manifest. Hence in canon law it is generally established: "In these things, concerning which the law is not found expressed, proceed, equity being preserved, always inclining toward the more humane part, according as you will see persons and causes, places and times, to require." C. Ex parte tua 11 de Transact. And in civil law it is decreed: "Whenever the interpretation of liberty is doubtful, response must be made according to liberty." L. 20 de R. I. "In a doubtful matter, to follow the more benign interpretation is no less just than safe." L. 192 de R. I. But the reason is that law imposes moral necessity, and therefore must necessarily bind the will. But it cannot necessarily bind the will except through knowledge. Therefore, knowledge of the law being excluded, the will remains morally free. S. Th. De Verit. q. 17. a. 3. Now if a most probable opinion is present against the law, it is evidently clear that knowledge of the law is lacking. For certainty and evidence cannot be had with the greatest opposite probability; indeed not even with simple probability. Hence S. Alph. says: "To constitute a doubtful law, true probability to the contrary suffices." L. 1. n. 57, ed. 1762. 1763.

Confirmation 5. By the authority of S. Thomas. Law is a certain rule and measure. In order that a rule direct and a measure measure, it must be applied to the thing which must be directed and measured. S. Th. 1. 2. q. 30. a. 4. Therefore law must reach the subjects whom it directs; but it reaches them through knowledge. S. Th. De Verit. q. 17. a. 3. Accordingly law must be certain and evident. Therefore, if the law is uncertain, namely if its existence is not established, if the law is doubtful, namely if the meaning of the law is obscure, the obligation of the law ceases; a precept does not bind except through knowledge. S. Th. l. c. Hence those axioms: An uncertain law cannot introduce a certain obligation; A doubtful law does not oblige. For the effect cannot surpass the cause. These things S. Thomas says altogether generally, nor does he distinguish between a law having against it a less probable, or equally probable, or more probable opinion. Therefore the whole question from the Angelic Doctor is this: whether a law having against it a more probable, equally probable, or less probable opinion can be said to reach man through knowledge, to bind him by means of knowledge, through knowledge, through the power of knowledge. But knowledge is not given if true probability is against it. Hence every question about mortal sin is determined dangerously unless the truth is had expressly. S. Th. Quodl. 9. a. 15. And S. Alph. l. 3 after n. 139, Epist. Resp.: "But in order that some action be affirmed absolutely to be a mortal sin, a probable opinion is not enough, nor even a more probable one; for the more probable does not exclude rational fear of erring; whence it does not bring about that the law does not remain doubtful, and that the opposite cannot be true, if it is truly probable."

Confirmation 6. Innocent III allowed a spouse suffering from impotence a three-year trial, C. Laudabilem 5 de Frig., and did not prescribe that it must first be seen whether potency was more probable, or at least equally probable. In the eighteenth century, when certain Indians in the Kingdom of Paraguay who had been converted to the faith had several wives, and questions arose concerning the validity of their marriages, Urban VIII responded to John de Lugo, afterwards Cardinal: "Where the opinions of doctors concur as probable on each side, those opinions are to be followed which, for the condition of places and barbarian men, are more favorable." Urban did not say that the more probable opinions were to be followed, nor did he say where equally probable opinions concur, but absolutely where probable opinions concur. Carden. Cris. Theol. Diss. 2. § 553. E. M. 119.

Nor indeed is it of any force, in order to overturn all the aforesaid things in almost one word, to object against them that probabilism has already been condemned by Innocent XI. For Innocent XI only commanded that liberty be given to the Fathers of the Society to defend probabiliorism and to refute probabilism, if they wished. Cf. E. M.; Wirceburg. De Actib. hum. c. 4.

120 Is the proposition established above, n. 116, some exception to probabilism, as though a true case of probabilism? - R. Negatively. For if probabilism is true, it must always be true, and must be verified in every case. And certainly probabilism regards the formal or subjective honorableness or shamefulness itself of an action; by no means the objective or real existence or non-existence of the effect of such an action. Now that thesis precisely regards this objective effect to be obtained or not obtained.

Therefore if someone in that case, in which the effect must be obtained absolutely, uses a probable opinion, he will certainly sin; but he will not sin precisely because he uses a probable opinion concerning the liceity of the action, but because he uses a probable opinion concerning the validity of the act, exposing himself to the danger of frustrating the effect to be obtained absolutely.

Then this would be a case of probabilism, when there were a probable opinion that it is licit by one's action to expose to danger an effect to be obtained absolutely; but that is not a probable opinion, but a false and erroneous one. And thus, for example, a minister of the sacraments who follows in their administration a probable opinion as regards their value indeed sins, certainly not because he follows a probable opinion as regards the liceity of the action; rather on the contrary, because he follows an altogether improbable opinion as regards the liceity of the action; because, since the effect of the sacrament certainly to be obtained, namely remission of sins and infusion of grace, depends on true matter and true form, someone using doubtful matter or form exposes it to the danger of lacking such effect, and therefore inflicts harm on his neighbor, and consequently sins. - L. Op. Mor. ed. Rome, 1757, l. 1. n. 33; Laymann l. 1. tr. 1. c. 5. § 2. 3; Lugo De Iust. et Iure d. 16. n. 97; D'Annib. ed. 4. p. 1. n. 266.

121 Note: An exception, and a true and illogical exception of probabilism, is the limitation which some probabilists and equiprobabilists add to probabilism from the principle of possession: In doubt the condition of the possessor is better. Therefore, they say, a doubtful law, in doubt about the existence of the law, does not indeed oblige, because liberty possesses. But a doubtful law in doubt about its cessation obliges, because the law possesses. Hence if it is probable that you did not emit a vow, you are not bound by the vow. If you certainly emitted a vow, and it is probable that you satisfied it, you are still bound to satisfaction.

But thus to admit probabilism halfway concerning the existence of the law, and not concerning the cessation of the law, is to admit the principles and deny the conclusions. If a doubtful law does not oblige, precisely because it is doubtful, whenever it is doubtful it will not oblige. Now the law is as doubtful in doubt about its existence, namely about its first existence, as it is doubtful in doubt about its cessation; for if its cessation is probable, by that very fact the existence itself of the law becomes doubtful. But the law obliging is not a law which existed, but one which exists; nor is it the law which exists in the abstract, but one which binds us in the present by its certain obligation.

But if a probable opinion is had concerning the cessation of the law, however that may be understood, its obligation becomes doubtful, and its existence likewise becomes doubtful; namely again, not the very existence itself of the law in the abstract, but its force of obliging in the concrete, in the particular case, here and now. L. 1. 1. n. 63. 78. And thus, although it is certain that a vow was emitted and at some time existed, if you probably satisfied it, that certain vow, insofar as it once existed, becomes doubtful insofar as it binds you here and now; and that saying has force: A doubtful law does not oblige.

Possession indeed constitutes a prevailing right insofar as he who possesses is shown by possession itself, or at least is presumed, to be the owner of the thing which he possesses. But how can that be either demonstrated or reasonably presumed when the opposite is established by true or grave probability? For then it is established by true and grave probability that the possession is not legitimate, which alone can constitute a prevailing right. For if the fact alone of possession, without legitimate title, at least reasonably presumed, constituted that prevailing right, then all thieves and robbers could retain another's property by the prevailing right of possession. Cf. 157. 4; Troplong, Della Prescrizione c. 2 del Possesso a. 2228; D'Annib. ed. 4. p. 1. n. 260. 268.

The material fact itself of possession by no means constitutes a prevailing right in the internal forum, as regards the very right of dominion and ownership of the thing, but only as regards proof in the external forum, which must be instituted by the plaintiff against the possessor, because of the aforesaid presumption of dominion. But presumption yields to truth. Hence if someone has possessed in bad faith, even for a very long time, he must restore the thing even spontaneously and without proof or petition by the plaintiff. D'Annibale himself, who ed. 4. p. 1. n. 264 seq. follows the rule of possession, asserts n. 256 note 5: "Justice forbids giving damage to him who is in certain possession of his right....

I said, who is in certain possession of his right; for if the right of another is uncertain, either the condition of the possessor will be better, or at least because no certain right of another is violated, there will be no obligation of restitution." Behold how D'Annib. himself requires certain and legitimate possession, so that it really constitutes a prevailing right. And the same D'Annib. l. c. n. 259 note 18 also asserts: "Namely, certainty against true probability is not given." How therefore will the obligation of the law be certain, if it is probable that that obligation already ceased long ago?

See also ibid. n. 169. 181. 203. - Cf. 143. S. Alph. l. 3. n. 112 par. Secundo says: "When it is probable that the obligation of the law never began, or that it has been abolished, then the presumption in favor of the law ceases, and liberty possesses." Behold, the limitation of probabilism through the principle of possession is finished; and from S. D. also, it has no value except from presumption. S. D. joins indifferently the two cases, that the law never began, or that it has been abolished, and when each is probable, from S. D. the obligation of the law is not present. - Likewise n. 290 he says that probable custom suffices for excusing from the law. Behold again, no account is taken by S. D. of possession of the law.

And then, distinguishing well altogether between doubt and probability, he says: "that in doubt about custom the precept possesses, whence a dispensation must be sought; otherwise, if it is probable that custom is present." Cf. L. 1. 3. n. 325, par. Infirmi, n. 483, l. 4. n. 47. Besides, D'Annibale asserts the law of possession in a threefold case, namely in doubt 1. whether it receives a restrictive interpretation, 2. whether it is just, 3. whether it has ceased. P. 1. n. 262. And in the preceding n. 261 note 30 and n. 263 note 1, he affirms that S. Alphonsus perpetually used this rule of possession. - Now D'Annibale himself, cited n. 262 note 35, says: "except the 2nd case, in which all agree, Cf. here 157, in the others even those who seem to profess it depart from our rule."

And among these he expressly cites and reports only S. Alphonsus! And while the praised author notes this against Probabilism, that it must use exceptions which his rule of possession does not need, l. c. n. 266, he then candidly admits that his rule is not perpetual, and that it fails in several cases which he enumerates, l. c. n. 269 note 30. - But the alleged exceptions of Probabilism, namely when the question concerns not only the honorableness of an action, but an end to be obtained absolutely and the objective truth of the thing, l. c. n. 266, 256 note 5, are not really exceptions.

Cf. here 120. What he likewise says, l. c. n. 267, that the probabilist is forced to give contradictory responses, is in no way true. Cf. here 128. And it is certainly surprising that the learned theologian found a contradiction, cited n. 267, as regards that same case in which he himself had expressly affirmed a little before, namely n. 263, that it is licit to follow each of two contrary probable opinions. - Finally he asserts n. 264 that that rule of possession enjoys a better right, and n. 269 that it is better than the others not only as to the truth of the thing, but also as to practice; but in the following n. 270, immediately afterward, he affirms that it is licit to follow opinions truly and gravely probable; and n. 263, after he has set forth the various systems and also established his own rule n. 262, he says, let it be licit for each one to choose what pleases him more.

Perhaps to avert contradiction it can be said that the illustrious D'Annibale regarded that rule of possession not for the case of true probability, but for the case of doubt, which he seems sufficiently to suggest n. 269; and thus it is altogether true that theologians most commonly teach that rule, n. 268, and in this sense we also admit it and diligently explain it. Cf. here 143 seq. And certainly that rule is stated in doubt.

122 What is the force of extrinsic probability? - There is no doubt that extrinsic probability constitutes an opinion truly and sufficiently gravely probable. "Someone of small knowledge," says S. Th. 2. 2. q. 4. a. 3, "is made more certain about that which he hears from some learned person than about that which seems to him according to his own reason." This probability therefore has force, because someone is not judged to speak without grave foundation. L. 1. 1. n. 79. Hence, if someone does not rest in authority alone, but weighs this foundation, then extrinsic probability is resolved into intrinsic. But sometimes this extrinsic probability itself constitutes intrinsic probability, namely when the question concerns a matter which greatly depends on the estimation of the wise, L. 1. 3. n. 1032, namely a matter rather of fact than of law, for example, what is grave matter in the canonical hours, in fasting, etc.

An extrinsically probable opinion is usually designated by common, more common, most common opinion. Concerning these Sanchez, De Matr. l. 3. d. 44. n. 3, has these things, from which one can make a judgment about a common, more common opinion, etc.: "That opinion is not called common which has many doctors asserting it, with no preceding discussion, but superficially, and as they say, following it in passing....

Therefore Navarrus very well says that he regards as more common an opinion approved by six doctors treating the matter professedly, than by fifty who are led almost by the authority alone of the former. To these add Ioannes Lupus... saying that doctors are not to be believed, however much they excel in doctrine, when they lack foundation." - La-Croix l. 1. n. 164. 165; Muzzarelli Dissert. de Regul. mor. opin., Rome 1806, p. 21 seq.; E. M. 122. 131.

123 Note: From the common opinion of theologians "one must not easily depart in a practical matter." Lugo De Iust. et Iur. d. 16. n. 106. Yet this must not be taken too scrupulously, and much less extended. Hence S. Alph. does not hesitate to affirm that he "departed from the opinions of many grave authors," l. 3. n. 547, and ibid. below he says: "Where reason convinced me, I did not refuse to go against several authors." Cf. also l. 6. n. 257. 427, where S. D. departs even from the most common opinion. Indeed an opinion is not therefore probable because it is taught by several authors, if they do not bring to it a grave reason. La-Croix n. 136 seq.; L. 1. 6. n. 657.

124 You will resolve: Therefore we make the step from a speculatively probable conscience to a practically certain conscience by the following reasoning. What is forbidden by no certain law is licit. But such or such an action, which truly probably is prohibited by no law, is by that very fact forbidden by no certain law. Therefore such an action is licit. Since the major and minor of this syllogism are certain, the conclusion too will be certain. And hence again it is clear that an opinion both tenuously and doubtfully probable is altogether excluded from probabilism. But the conclusion contains the judgment or dictate of conscience. The same transition can be made by force of another reasoning. He who acts according as prudence dictates, acts honorably. But he who acts according to this or that probable opinion acts according to the dictate of prudence. Therefore, he who acts according to this or that probable opinion acts honorably. Since again the major and minor of this syllogism are certain, the conclusion will also be certain. L. 1. 1. n. 67. 68. 69. 84; Muzzarelli Dissert. de Regul. mor. opin., Rome 1807, p. 30 seq.

125 Does the authority of one doctor suffice for the probability of some opinion? - R. Negatively, ordinarily speaking. The reason is that if it is of some ancient author and has been deserted by all, by this very fact it ordinarily lacks a sufficient foundation. But if it is of some more recent author, either he brings a grave reason, or not. If the first, his opinion is ordinarily handed down also by others. If the second, he cannot render his opinion probable to others, since he brings no sufficient reason for this. Ordinarily speaking: for if some grave author treats some question which others have not treated, and brings a grave reason, or if he sustains an opinion against the common opinion, but sustains it by some new reason unknown to others, nothing prevents him, even alone, from rendering his opinion probable; but soon several others will adhere to it, if that doctrine is publicly spread. And thus "the Salmanticenses, etc., note that the statement of an excellent doctor, even a modern one, asserting that a law has been abrogated, suffices so that we are disobliged from the law." L. 1. 1. n. 107. And certainly the Holy See expressly declared that a confessor is not to be disturbed who follows the doctrine of S. Alphonsus on account of his authority alone, without having weighed his reasons. S. Poenit. July 5, 1831; E. M. 131.

126 Note: Proposition 27 condemned by Alexander VII: "If a book is by some younger and modern author, the opinion ought to be judged probable, so long as it is not established that it has been rejected by the Apostolic See as improbable," was altogether rightly condemned, because the proposition is general, and can be understood of any author whatever, even of humble reputation, and affirms an opinion to be probable by the very fact that it is not established that it has been rejected by the Apostolic See as improbable. E. M.

127 Is there an opinion speculatively, but not practically, probable? - R. Negatively, speaking per se; for the reasoning established above, n. 124, can always be made if the opinion in itself, or speculatively, is truly probable, by which we may advance to practical conscience itself. - R. Affirmatively, accidentally, namely if, when that opinion is brought into use, there is always or almost always some extrinsic circumstance which renders the use of such an opinion illicit, for example, danger of fall, scandal, hallucination, etc. - Pignat. Cons. Can. t. 8. cons. 15; Lugo Resp. Mor. l. 1. d. 26. n. 3, De Iust. et Iur. d. 10. n. 165. 189.

128 Can someone licitly follow in practice diverse probable opinions favorable to himself, although those opinions are opposed to each other? - No one is prohibited from using now one probable opinion, now the contrary also probable one. For if it is licit for you to follow one, and for me the other, it will also be licit for each of us to follow each; for by no means does the fact that someone has used one make the other cease to be probable and safe. In one and the same matter it is not licit to follow the probable opinion where it benefits; but where it harms, not that one, but the contrary. For, as is clear, it is an open contradiction. And thus, for example, since some affirm that a testament lacking legal formalities is valid, and others deny it, he would act illicitly who, on account of this twofold opinion, wished to acquire an inheritance for himself from a less solemn testament, and did not wish from the same testament to provide the legacies. It is not licit to use at the same time a twofold probability of the non-existence of a twofold precept, when the transgression of either one is certain. And thus, for example, the law of abstinence urges today; I wish tomorrow to approach communion; but it is probable that midnight has already elapsed, and the opposite is also probable; certainly it is not licit to eat meat and at the same time to approach holy communion. - Elbel De Act. hum. 190 seq.

129 Is it expedient to prefer stricter opinions to more benign ones? - "Where the question concerns removing the penitent from danger of formal sin, the confessor ought, generally speaking, and insofar as Christian prudence suggests, to use benign opinions; but where benign opinions render nearer the danger of formal sin, as are some opinions of authors, for example, as regards avoiding proximate occasions, and others of this kind, then it is always expedient that the confessor use, indeed I say that he, as a physician of souls, is bound to use the safer opinions which conduce to preserving penitents in the state of grace." L. 1. 1. n. 87, l. 3. n. 547.

Where the penitent is prepared to follow the dictate of the confessor, whatever it may be, then "it belongs to the prudence of the confessor to weigh whether the use of the safer or less safe opinion will be profitable to his penitent... because although that is of itself safer and more perfect, nevertheless it will be more dangerous to impose on many the obligation of always acting according to the stricter opinions." L. 1. 6. n. 605. - Generally in practice, as far as can be done, the confessor ought rather to be benign than rigid with penitents. L. l. c. The same is clear by the authority of the Fathers and theologians, whom you have cited apud S. Alph. l. c. and l. 1. n. 86 par. Ego, and n. 89 toward the end, Praeterea res, H. A. tr. 1. n. 79.

130 Must a confessor know all probable opinions? - "A confessor is not to be obliged to knowledge of all probable opinions, but to that knowledge which the moderately learned commonly have; just as an advocate, judge, physician, or artisans also are not obliged to the highest and exquisite knowledge and skill in their profession, but to moderate knowledge according to the degree of their office and condition... thus a penitent ought not to require from an ordinary confessor anything except common knowledge about common sins and common opinions also; but if he desires subtler remedies, let him approach a more learned confessor." Lugo Resp. Mor. l. 1. d. 26. n. 2.


IV. On the Doctrine of S. Alphonsus Concerning Probabilism

131 Since the authority of S. Alphonsus is very great in moral matters, and several more recent authors deny that S. D. stands for probabilism simply so called, but affirm that he teaches equiprobabilism, and rejects probabilism as lax doctrine; hence here especially we raise the question about the mind of the holy Doctor, although in the preceding article we have almost constantly used his opinions and even his words to establish the doctrine of probabilism.

E. M. Lest there be doubt in this matter, and that we may faithfully set forth the mind of S. D., we take his doctrine from the tract on Conscience in his work H. A., which he himself there, n. 79, declares that he wrote when near death. Now these things are had in n. 33. 77: "The third opinion, which is ours, says that when the opinion which favors liberty is equally probable as the opinion which favors the law, without doubt it can be followed licitly.... Here it is necessary that I warn something concerning my system, which must altogether be warned, and it is this: that when it is doubted whether the opinion favoring the law is equally probable or a little more probable, then the same principle has place, that a doubtful law does not oblige; for in such a case, the law itself does not cease to be strictly doubtful. For then, although some greater probability for the law might be present, since it is doubted whether this greater probability is present or not, the preponderance will be so slight and minimal that it must be counted for nothing before that saying commonly admitted by the adversaries themselves, that a little is reputed as nothing. But it would be otherwise when the excess were evident and certain, because then the opinion favoring the law will be certainly and much more probable; and therefore then, as was said from the beginning, the law is already morally promulgated, and therefore obliges, and is without doubt to be observed."

132 Two things must be investigated here. The first is what S. Alph. understands by an opinion evidently and certainly much more probable. For if he understands an opinion truly and properly probable, he is against us; but if he understands an opinion which passes beyond the limits of probability and reaches certainty, he will be for us. The other is what S. D. again understands by an opinion equally probable or a little more probable. For if that "a little more probable" denotes a slight excess of probability, as distinguished from a greater excess of true probability, again S. D. is against us; but if it denotes simply an excess of probability, S. D. will be for us.

133 As regards the first, the holy Doctor refers himself back to those things which were said at the beginning. At the beginning, n. 31, these things are had: "But whether it is licit to operate with a probable opinion, there are three opinions, the first of which is that someone can licitly follow an opinion even less probable in favor of liberty, although the opinion in favor of the law is certainly more probable. Authors of the past century held this opinion almost commonly, but we say that it is lax and cannot licitly be embraced. The reason is that when the opinion in favor of the law is certainly more probable, then the law is no longer doubtful by a strict doubt, as happens, as we shall explain later, when the opinions both in favor of the law and in favor of liberty are equally probable; but it is morally certain, since it has in its favor a certain foundation that it is true, whereas on the contrary the less probable opinion, which favors liberty, has such a foundation that it is not true, so that it remains tenuously, or at least doubtfully, probable before the safer opinion; and therefore it is not prudence, but imprudence, to wish to follow it. For when it certainly appears to the intellect that the truth stands more for the law than for liberty, then the will cannot prudently and without fault follow the less safe part: for then it would not operate from its own judgment, or its own belief, but from a certain effort which by its will it will make upon the intellect, removing it from that part which seems truer to it, and bending it toward that part which not only seems to it not true, but does not even show that it has a certain foundation by which it could be true."

Now from these things it is openly clear that S. D. by an opinion certainly more probable really understands an opinion morally certain. For he says that then the law 1. is not doubtful by a strict doubt, but is morally certain; 2. that the same law then has in its favor a certain foundation that it is true; 3. again, that the said law has against itself only an opinion which has such a foundation that it is not true; 4. that the less probable opinion opposed to the law is tenuously or doubtfully probable; so that it is imprudence to wish to follow it, and that it not only seems not true, but does not even show that it has a certain foundation by which it could be true.

Now a tenuously probable opinion is not a truly probable opinion; and the same S. Alph. teaches this, n. 65: "tenuous probability is not true probability, but is only a certain false or vain appearance of probability." Likewise a doubtfully probable opinion is not truly and properly probable, which we contend it is licit to follow even in concurrence with the more probable. For if it is doubtfully probable, it participates in the nature of doubtful probability, and therefore properly speaking is not probable. And certainly a truly and properly probable opinion is defined by the same S. Alph., l. c. n. 21, as "that which rests on some grave foundation apt to incline the assent of a prudent man." Therefore a doubtfully probable opinion will be an opinion which has a doubtfully grave foundation, and therefore does not merit the assent of a prudent man, who would be exposed to the danger of acting imprudently. "Doubtfully probable," says S. Alph. l. c. n. 65, "which no one can follow, but if it is not probable, it has only some prudent reason that it is true... the doubtfully probable has some prudent reason, although not altogether stable, that it is probable."

And hence it is clear that that opinion which it is imprudence to wish to follow, and which not only seems not true, but does not even show that it has a certain foundation by which it could be true, is not a truly and properly probable opinion. Therefore if the less probable opinion opposed to the certainly more probable is not truly and properly probable, the certainly more probable opinion by no means remains within the limits of probability, but already reaches certainty. The same is confirmed from the Dissertation inserted in Op. Mor. l. 1. n. 55 of the sixth and seventh editions, and related in the edition of P. Gaude p. 25 as a commentary on the doctrine of S. Alphonsus in the text, and in the Turin edition of 1846, where he thus explains that phrase "certainly more probable." "I said," he says, "certainly more probable, because when the opinion in favor of the law is certainly and without any hesitation more probable, then that opinion cannot be anything except notably more probable. And in that case the safer opinion will no longer be doubtful (understand concerning doubt strictly taken... Cf. here 138), but is morally or quasi morally certain; at least it can no longer be called strictly doubtful, since it has in its favor a certain foundation that it is true. Hence then it happens that the less safe opinion, which lacks a certain foundation, remains either tenuously or at least doubtfully probable with respect to the safer; and therefore it is not prudence, but imprudence, to wish to embrace it," etc.

Note first that from S. D., if an opinion is certainly more probable, it is notably more probable, because a small excess either is not perceived by the intellect, or is not perceived without fear of erring. Hence, if an opinion is certainly more probable, it is also notably more probable. - Then note as regards that phrase, quasi morally certain, that to the holy Doctor in this matter, where the question concerns a certain moral estimation, a little is reputed as nothing. Moreover S. D. is not speaking of any probability whatever, but of that which appears certainly to the intellect, and he is speaking of one who, if he departed from this probability, would depart from his own judgment through a certain effort of the will, and would act against his conscience; to whom he therefore applies that saying of the Apostle, Rom. 14:23: What is not from faith is sin. Ibid. and H. A. tr. 1. n. 31. Finally S. D. calls that opinion lax which defends even a less probable opinion in favor of liberty without any distinction, namely one which has only some foundation of reason and authority; and therefore he distinguished by saying that someone cannot follow this less safe opinion when there is a great and certain preponderance in favor of the safer. Apolog. cont. il P. Patuzzi anno 1765. But the true doctrine of probabilism, which we follow, does not defend any probable opinion indiscriminately, but one certainly and gravely probable, which alone is truly probable. Likewise S. D. calls that doctrine lax which authors of the past century almost commonly handed down, namely in the latter part of that century, in which several lax opinions of probabilists were condemned by the Holy See; but certainly not Sanchez, Suarez, Lessius, Palaus, Laymann, Lugo, Pallavicini and very many others, whom S. Alph. himself, not only in his Moral Works, but in that very Dissertation on his moral system, approves and praises for his opinion. He himself defends this and repeatedly champions it, not against probabilists, but against rigid tutiorists, and affirms that for a series of many years it had without doubt been common among all. Breve Dissertaz. dell'uso moderato dell'Opin. Probab., Naples 1762, p. 48; Op. Mor. l. 1. n. 59. 68-73. 84.

134 As regards the other point, it is an evident thing that if S. D. by an opinion much more probable understands an opinion morally certain, or quasi morally certain against a tenuous or doubtful probability, by an opinion a little more probable he understands simply an excess of mere probability. For otherwise the holy Doctor himself could certainly not admit that a probable opinion can sometimes retain its probability and that someone can follow it, although the opposite is notably more probable, as he himself really admits several times. Cf. Comment. de Consc. et de Probabilismo n. 104 seq. But if it is asked why S. D. then designates that excess by saying "a little more probable," and not simply by saying "more probable," the reason is that S. D. considers the matter practically rather than speculatively, given the nature of the thing and the principles, and also the rigor of words, and thus distinguishes between a small and a notable excess of probability. A notable excess, truly such, of probability is had when it is evident and certain; and then, from S. D., probability reaches certainty. And this is indeed so, at least practically and regularly speaking; for such probability, at least practically, is confused with moral certainty, which in a certain broader sense is certainty. And in fact S. D. is speaking of a much greater probability that is certainly and evidently such. Certainly and evidently to whom? Not only certainly to the one opining, since all know well that one and the same opinion appears less probable to one and more probable to another, indeed even to the same person in diverse circumstances; but to all, or by the common judgment of the wise. And in fact if a proposition is much more probable certainly and evidently to all, or by the common judgment of the wise, it already really is, practically speaking, morally certain. For in things to be done we often use most probable and more probable opinions as though true, and as though morally certain, when greater certainty cannot be had. Every other excess, although perhaps notable, nevertheless if it is not so evident and certain, really cannot properly be called notable, since then there is doubt concerning such a notable excess, and the proposition which to one seems much more probable to another perhaps, indeed perhaps even to the same person, the matter having been weighed better, as S. Alph. himself confesses of himself, l. 1. n. 86, H. A. tr. 1. n. 78, appears much less probable. Therefore, if that notable excess of probability is so evident and certain, then it already reaches certainty, and by right and deservedly the opposite can only be tenuously or doubtfully probable. But if, although notable, it nevertheless is not so evident and certain, that excess really cannot as regards us be held as notable, but remains within the limits of equal probability or of a little greater probability. Certainly, if to the one opining alone a sentence seems notably more probable, or if doctors fall into various opinions concerning it, can it prudently be held as certainly and evidently more probable? Certainly not. Hence again it is clear that by that "a little greater" excess S. D. really understands simply an excess of probability.

Not only to the one opining. "Such an appearance (of greater probability)," says S. D., "cannot constitute a certain rule of operating, since it can deceive in many ways. For not rarely some opinion which will appear more probable to someone will appear less probable to another; indeed to the same person an opinion which yesterday was less probable will today appear more probable." Therefore that opinion which appears more probable to someone cannot be a true rule of acting, because "the law would be particular only for him to whom that opinion appears more probable. But this would certainly be against the nature of law, which for the common good must necessarily be universal and universally proposed, lest the people, who are bound to observe it, be frequently divided and perplexed concerning the truth to be embraced, while each preacher or confessor, from the diversity of opinions and according to his own sense, would often instruct the faithful." Nor is it of force to say that by following the benign sentence (namely the probable even in concurrence with the more probable in favor of the law), disparity can also intervene, since the same opinion can seem probable to one, improbable to another. It is not denied that this can happen; but it will always be true that, when some opinion is strong with solid probability and rests on a certainly grave foundation, it will be regarded as probable among the greatest part of the wise. And this will already be enough to preserve the universal uniformity of observance of the law, notwithstanding that among some particular person that opinion is not probable; for that which happens rarely does not take away universal conformity. Yet this does not happen concerning the estimation of more probable opinions, because since greater or lesser probability depends on moral motives, namely on the judgment and weighing of reasons, which some draw from one principle, others from another, it happens not rarely but commonly that what appears stronger to one appears weaker to another.... But that we become certain that some opinion... is truly more probable or has the required preponderance, this is morally impossible. For either that preponderance is small, and who will be secure that the opinion is truly more probable? For since the excess is moderate, it can with difficulty be perceived certainly. Or the preponderance is great, and who will be able to judge that it reaches a sufficient measure, so that the opposite is judged false or tenuously probable? And thus we would always have to act with practical doubt. Either I am bound to follow opinions more probable in themselves, and then when shall I know which opinion is truly more probable in so many cases, where grave reasons and authorities occur opposed on each side? Or opinions more probable to me, and the straits would be increased; for often I would have to judge my opinion to be probable against another opinion of several wise men. And then who will render me safe that my opinion is certainly more probable and more notable, with that notable preponderance which some of the adversaries require? How shall I become certain that I have understood the opposed reasons well and solved them well? that the dictate of conscience which I have formed for myself is sufficiently certain and safe? that I have not been deceived by my own sense, so that if I err, my error is truly invincible and inculpable?" S. Alph. Dissertation anno 1755, n. 3. 17. 42. 43. 48. 50.

And if it is asked why S. D. made this distinction between a little more probable and notably, much, evidently, certainly more probable, the reason is that S. D., as is clear from l. c. H. A. n. 31 and from the Apologia contra Patuzzi 1762, wished to oppose himself to those probabilists who extended probabilism even to tenuous and doubtful probability, and therefore contended that it is licit to act when any apparent reason is present, but not firm reason, or authority. Hence from the opposite S. D. established that someone must then follow the opinion certainly, evidently, notably, much more probable, which, as is clear, in comparison with the tenuously or doubtfully probable is by right and deservedly called morally certain by S. D. Therefore, since S. Alph. designated such an opinion in comparison with the doubtfully and tenuously probable by "notably more probable," what remained was that he designate any other more probable opinion in comparison with the truly probable by "a little more probable." Cf. Breve Dissertaz. etc. cited above at the end of n. 133, p. 51, Op. Mor. ed. Rome 1757, l. 1. n. 33. Behold the words of S. D. in the Apology of the year 1765: "I did not contend nor do I contend to found new systems, and I know well that no probabilist of solid doctrine hands down as licit the use of a tenuously or doubtfully probable opinion. But because many probabilists without distinction say that it is licit to follow a less probable opinion when it has some foundation from reason or from authority, therefore I wished to distinguish, establishing that it is not licit to follow the less safe opinion when the excess of probability in favor of the safer is notable and certain, because then the less safe opinion cannot be called certainly probable."

135 Omitting the treatise on Conscience in the work entitled H. A., and the moral Dissertation on this matter inserted in the Theologia Moralis, if we consult these very works of the holy Doctor, we shall certainly see that S. D. pursues with the greatest diligence not only the more common and more probable opinions, but also the less and much less probable and common opinions. Cf., for example, l. 3. n. 404, where after S. D. says that the negative is far more probable to him, he says that the affirmative is sufficiently probable. And ibid. n. 649 he says: "This second opinion seems to me certainly and far more probable. But whether the first is probable... I dare to call it neither probable nor improbable." Therefore S. D. thinks that there can be a probable opinion whose opposite is to someone certainly and far more probable. Cf. l. 6. n. 868 dub. 3, l. 3. n. 293, n. 520 q. 4, n. 547 par. Ceterum, n. 529, n. 700 q. II, where S. D., after in a certain question of justice he has called the first opinion more common and indeed very probable, but concerning the second opinion has very modestly said that it does not lack its probability, undertakes to demonstrate that probability broadly and diligently; finally resolving the objection, he openly affirms that this serves for practice; for he says: "For this is probability of right... which the debtor can well use." Cf. also here n. 136. Therefore if someone still wishes to contend that S. Alph. speculatively champions another system, diverse from true probabilism, he must certainly confess that practically S. Alphonsus is a true probabilist. And certainly, if, so that we may be bound to follow the more probable opinion from the system of S. Alph., that excess of greater probability must be commonly evident and certain, H. A. tr. 1. n. 77, you will hardly find perhaps one or another such opinion in moral matters, since, as we have already observed, where the question concerns probability, the judgments of the gravest theologians are very diverse, and therefore the excess then cannot prudently be held as evident and certain. Indeed, as Ithur. observes, Cas. 44. n. 5, "hardly any question is treated among doctors in which there are not both probabilists who against other probabilists embrace the stricter opinion, and probabiliorists who against other probabiliorists embrace the more benign opinion." - L. 1. 3. n. 293, n. 930. d. 1.

Therefore the doctrine which S. Alph. holds as lax is not true probabilism, which stands within the limits of true and proper probability; but it is that probabilism which passes beyond these limits and extends itself even to tenuous and doubtful probability. Hence S. D. does not say absolutely that that doctrine is commonly held, but almost commonly by authors of the past century; for in fact it was then held by several; but it would altogether wrongly be confused with the doctrine of true probabilism, truly commonly, indeed most commonly, handed down. Hence the same S. Alph. called this most common and most probable, Dissert. de Usu moder. opin. probab. 1755, which for almost two centuries exhausted the labors of so many wise men, which, if it had been false, the Church would not have tolerated.

And, if the matter were not so, where is that moral system which, in the Catholic Church, Clement XIII in the year 1791 answered to S. Alphonsus himself could be defended catholically? l. 1. n. 84. 85, p. 66, ed. P. Gaude. For before S. Alphonsus there was nothing middle between true probabilism and tutiorism or probabiliorism; nor then was equiprobabilism even counted among moral systems. But S. D. perpetually refuted tutiorism or probabiliorism. But S. D. asserts that he hands down only the common doctrine, l. 1. n. 59. 84. But S. D. perpetually taught: In order that there not be grave sin, it suffices that true probability be had; I understand that which rests on a foundation not tenuous, etc., l. 3 after n. 139, Epist. Resp. Therefore one must immediately note that S. D. very rarely employs this note, certainly, notably more probable, etc., which the Vindic. Alph., Appendix 1, Clavis Operum, etc., themselves noted; which indeed would be very strange if his system had been so little practical. On the contrary, nothing would have had to be expressed more frequently and more clearly in individual questions. The holy Doctor does not reject true and proper Probabilism, but broad Probabilism, namely extended even to tenuous probability, which the Church certainly did not tolerate. Cf. 136.

136 Are all opinions which S. Alphonsus reports and does not expressly reject, although he does not expressly approve them, held as probable by S. Alphonsus? - On this matter S. Alph. himself thus declares his mind: "I judged that the Medulla of Hermann Busembaum should be set before, not now that I might approve all the opinions of that author, but only that I might follow his method, which among the methods of other doctors seemed to me very suitable for setting forth moral matters.... Besides, kindly reader, I wish you to be warned not to think that I approve those opinions from the fact that I do not reprove them; for sometimes I shall faithfully set them forth with their reasons and patrons, so that others according to their prudence may judge of what weight they are. Then note that when I call some opinion truer, then I do not hold the contrary as probable, even if I do not expressly condemn it as improbable. Moreover, when I call one of the opinions more probable, no judgment having been given about the probability of the other, or I use this phrase, I do not dare to condemn, I do not therefore understand that I am calling it probable, but remitting the matter to the judgment of the more prudent." Monit. auct. ad lect. at the beginning of the work. And again l. 5. n. 76: "And here again I repeat what I protested at the beginning, namely that when I call some opinion uniquely more probable, I do not therefore understand that I call the contrary probable. Likewise, when I say of some opinion that I do not dare to condemn it, or to call it improbable, I do not therefore admit it as probable, but doubt concerning its probability. Likewise, when I call some opinion truer, I understand that the opposite does not seem to me to be strong with solid probability, although I do not altogether reprove it." Nevertheless it can in no way be denied that certain opinions are really held by S. D., at least implicitly, as sufficiently probable, which he not only reports, but also weighs their reasons, and even seems himself to add strength to them, if, after enumerating grave theologians, he says, for example, the Salmanticenses judge it probable, etc., or adds at the end, indeed Palaus says, Lugo adds, notes, etc. S. D. also holds as sufficiently probable opinions which he says are not improbable, l. 3. n. 1012. - E. M.; A. S. S. v. 1. p. 467 seq.

136 bis. Note: The oath of following the doctrine of S. Thomas does not obstruct the doctrine of S. Alphonsus M. de Ligorio being followed and handed down. S. Poenit. Dec. 13, 1855. E. M. 131.


V. On Doubtful Conscience

137 What is doubtful conscience? - Doubt is a suspension of assent concerning an apprehended object; not only as regards the specification of the act, but also as regards the very exercise of the act, namely because a sufficient reason is not had for either part. Therefore doubtful conscience is that which remains suspended concerning the honorableness of an action, inclining to neither part. This conscience, since it does not involve judgment, is not conscience properly, but rather a defect of conscience; for conscience is judgment, not suspension of judgment. Nevertheless this suspension of judgment is called conscience, insofar as with this suspension of judgment we often in fact act. Doubt of this kind can be joined with a reflex judgment about the insufficiency of the motive or reason for assenting, and then a judgment of this kind is more properly called doubtful conscience. - L. 1. 1. n. 20; Suarez tr. 3. d. 12. s. 5.

138 How manyfold is doubtful conscience? - "Doubt is divided into negative and positive. Negative doubt is when probable reasons occur on neither side. Positive is when for each side, or at least for one, there is present a grave motive sufficient for forming a probable conscience, although with fear concerning the opposite; therefore positive doubt almost always coincides with probable opinion." L. 1. 1. n. 20. Likewise one doubt is strict, another broad. Strict doubt is had when the mind does not determinately embrace one part by its assent, but adheres waveringly to each; broad is when the mind adheres to one part, yet does not furnish it an altogether firm assent.

In the former sense is to be understood what S. Alph. has apud Aertnys n. 70 at the end: "Where two equally probable opinions concur, neither remains probable, but only doubtful." Certainly the mind can remain doubtful, that is, suspend assent; but it can also well adhere determinately to one before the other, and even to each, if the motives are not contradictory but disparate, with an assent indeed not certain and firm, but probable, not without fear of the opposite. Therefore strict doubt can arise from the fact that on each side the reasons are equal or almost equal; or also from the fact that for neither side are there reasons, or only slight reasons are present for each. And just as when reasons are present on each side, although equal, reason can be moved by them to assent, so when no reasons or only slight reasons are present, then the doubt is to be scorned, and consequently does not impede opposite probability or certainty. In the present we are not treating of conscience positively and broadly doubtful, or probable, about which we have already spoken; but our discussion will be only about conscience negatively and strictly doubtful.

Moreover, doubt is divided into speculative and practical. Speculative doubt is that by which someone doubts about the truth of a thing or about the liceity of a thing in general, or universally, for example, whether baptism with distilled water is valid, whether painting on a feast day is servile work. Practical doubt is that by which someone doubts about the liceity or honorableness of an action in particular, to be exercised here and now, for example, whether on this feast day in these circumstances it is licit for me to paint, whether it is licit to baptize this child with distilled water. To be exercised here and now: for otherwise, although the action is considered as circumscribed by several circumstances, speculative doubt can still be had concerning it, if the question does not concern an action to be exercised and directed by conscience in the present. Practical doubt always arises from another speculative doubt, either of law concerning the law, or of fact concerning some particular thing. Hence conscience speculatively doubtful, and practically doubtful. L. 1. 1. n. 21; S. Th. 1. p. q. 79. a. 13.

139 What is the directive force of doubtful conscience? - The response is clear from the following propositions. - With a practically doubtful conscience, whether the action is licit or illicit, it is illicit to act. For only a certain conscience is the rule of morals. Cf. 102. Hence that saying: In doubts the safer part is to be chosen. The safer, namely that which stands for the observance of the law. C. Inquisitioni 44 de Sent. exc.; L. 1. 1. n. 22. 79, l. 7. n. 347; S. Th. Quodl. 8. a. 13; Suarez tr. 3. d. 12. s. 5; De Censur. d. 40. s. 6. n. 3. 9; E. M.

140 With a speculatively doubtful conscience it is licit to operate, provided a practically certain conscience can be formed. For as is clear from what has been said n. 102, certain conscience, however finally it has been formed, if it at least rests on moral certainty, is a sufficient rule of morals, indeed the sole rule of morals. It is licit to operate: namely where the question concerns only the licit or illicit. For where the question concerns the truth of the thing and an effect necessarily to be obtained, if it is illicit to act with probability, it is consequently illicit to act with doubt. Cf. 116; L. 1. 1. n. 25; Suarez d. 12. s. 5.

141 The means by which from a speculatively doubtful conscience someone may make the step to a practically certain conscience are: 1. To weigh the doubt itself with a certain moral diligence. For if, as S. Alph. says l. 1. n. 24, "all things having been weighed, he notices that the doubt is empty, here he can well put aside his doubt without another reflection, and thus execute the action." 2. To inquire into the practice of good men operating without scruple. 3. The counsel of a learned and prudent man. 4. Some probable reason, a fortiori a demonstrative reason of the matter, which perhaps can be found by inquiring into the truth. - 5. Some general reason, or some general reflex principle, so called because it leads and bends us by means of reasoning to defining rightly the question, not concerning the intrinsic and objective truth of the thing, which cannot be resolved through itself and in its immediate principle, but concerning the subjective liceity of our action from some general extrinsic principle. Thus a judge is doubtful whether Titius is guilty, from intrinsic and direct reasons of law or fact. But from the general and reflex principle, In doubt favor is to be given to the accused, he unhesitatingly absolves Titius. - L. ib.

142 There are indeed certain general reasons, or certain general sayings and principles, which can always be at hand, so that someone may make the step from negative doubt to moral certainty immediately, or at least to probability, from which then by means of the principles of probabilism he can form for himself a certain conscience. Now rules and principles of this kind are the following. Suarez tr. 3. d. 12. s. 5. n. 7; Lugo De Iust. et Iur. d. 23. n. 110.

143 In doubt the condition of the possessor is better. C. 6 de Praescript. This axiom in the external forum, both ecclesiastical and civil, has been received as a certain rule of judgments. For it is to be presumed that he who possesses a thing possesses it by right, unless the contrary is clear. The same certainly has force in the internal forum of conscience. For certain and legitimate possession produces moral certainty concerning the dominion of the thing, L. 1. 1. n. 35, l. 4. 210, l. 6. n. 905. 927; and the reason is that, given human customs, no one is, morally speaking, negligent; indeed on the contrary all are diligent and very diligent in guarding their own things. Moreover, where one does not proceed from a false supposition, the right of the external and internal forum is the same; for each forum is founded on the principles of natural justice and equity. Hence theologians commonly admit the aforesaid rule for the forum of conscience. L. 1. 1. n. 26. Now some say that this axiom has force only in the matter of justice. "Yet I," says S. Alph. l. c., "do not know how it can be denied in all matters." And this certainly is by far the more common and truer opinion. The reason for this extension also to other matters, with due proportion, is the same as in the matter of justice. For no one can justly be despoiled without sufficient reason of a good which is his own. But man naturally, and therefore certainly and altogether legitimately, possesses his liberty, which certainly is some good and right of his own. Therefore this good also pertains to justice, and he who unjustly either takes it away or weakens it violates justice. Without injustice a free man cannot be subjected to servitude. But there can be no doubt that in doubtful laws liberty is always in prior possession of itself. For upon whom is law imposed except a free man? Whence it is that what is licit is not whatever the law permits, but what the law does not prohibit, L. 28. § 2 Ex quib. caus. maior., and therefore this prohibition must be manifestly proved, C. 23 de Verb. signif. - Suarez tr. 3. d. 12. s. 5. n. 8; Lugo De Iust. et Iur. d. 17. n. 87, d. 23. n. 110. In doubt: that is, in negative doubt, and the reason of the axiom is then clear, because possession stands for the possessor, and therefore moral certainty; for the petitioner no prudent reason is had. Cf. Lugo De Iust. et Iur. 23. n. 110. But in positive doubt, or probability, if probability is present on each side, so that on one side possession and probability of right stand, and on the other only equal or almost equal contrary probability of right, the condition of the possessor is again better, as is clear of itself. But if on one side indeed possession stands, but on the other contrary probability of right; or on one side possession and at the same time probability of right, and on the other far greater contrary probability of right, then certainly the condition of the possessor is not better, but doubtful. Indeed the first opinion holds that the judge is bound to adjudge the thing to the plaintiff, because the right of possession prevails in an equal cause, but not in a less probable cause. For Rule 65 of the Law in the Sixth has it thus: "In equal fault, or cause, the condition of the possessor is stronger"; and in L. 128 ff. de div. Reg. Iuris it is said: "In an equal cause the possessor ought to be held stronger." But the second opinion holds that the condition of the possessor is still better, and that the judge cannot despoil him of possession. The reason is that "it is certain that legitimate possession gives to each a certain right of retaining the thing, until the right of another is not established, as they say most commonly... a certain right, which cannot be overcome except by the certain right of another through certain convincing reasons." For possession is defined: the right of insisting in a thing not prohibited to be possessed. L. 1. 1. n. 36; Ithur. Cas. 1. n. 2. Cf. L. 1. 3. n. 547. 562. 711, etc.

Therefore the possession about which the present saying speaks is certain and legitimate possession. It is called certain, that is, that the fact of possession is certain; legitimate, that is, begun and continued in good faith, and likewise begun and continued by a just title, at least apparent, or at least thought to exist, or presumed, such as, for example, donation, purchase, inheritance, and similar things, through which ownership of some thing is usually acquired. Therefore if possession is doubtful, or begun with doubtful faith, or by a doubtful title, it by itself does not exhibit to the possessor a special prerogative and presumption against which no contrary probability has force. L. 1. 1. n. 36. 47, l. 4. n. 210.

Probability of right, which can be only on one side or on each side, is the probability of a real just title, or of one actually existing, from which true and real dominion and ownership of the thing arise. For for legitimate possession, about which the axiom speaks, it suffices that the just title at least appears, because, for example, a donation or purchase intervened from him who was thought to be owner, although he was not; or at least was thought to exist, because the action signified by the title is thought to have intervened, although it did not intervene, as happens when someone thinks that the thing was given to him or bought by him, and nevertheless this was not done; or at least presumed, because, for example, because of length of time in peaceful possession or other circumstances, it is prudently thought that some title intervened, although the possessor cannot allege any determinate one. Therefore this probability of right, as is clear, is altogether outside possession itself, which only gives the right of insisting in the thing, or of holding it, although perhaps its dominion and ownership does not belong to you, since a just title was not really present. Now the probability of a real just title, or of one actually existing, can be in two ways: 1. Probability of the justice of the title for beginning or continuing possession and ownership of the thing, for example, a testament lacking legal formalities. 2. Probability of the reality or existence of a just title for the same effect, for example, of donation, when it is also probable that the thing was taken by theft. The former probability is called of right; the latter is called of fact. Where this latter is treated, "when the fact is not plainly proved, it is not probable that the accused can be condemned, since laws never permit the accused to be condemned unless the crime or debt is fully proved; but it is not proved fully and sufficiently for a sentence when, although two or three witnesses testify, nevertheless other witnesses testify the contrary; for through these the testimony of the former is destroyed or diminished, and therefore the sufficient proof required for full proof and condemnation does not remain." Lugo De Iust. et Iure d. 16. n. 100. Cf. also d. 23. n. 100, d. 16. n. 34. 96. 99.

144 You will resolve: From the aforesaid axiom several practical cases of negative doubt can be resolved, in which every true probability is lacking, namely whether the time of the obligation of a law has arrived or passed. "In doubt of beginning, for example, whether you have completed 21 years, you are not bound to fasting, because then possession is for liberty. Otherwise in doubt of passing, for example, whether on Saturday the hour of midnight has passed, you cannot eat meat, for then the law possesses. Thus also, if you doubt whether you have 16 years for profession, or 25 years for priesthood, you cannot profess or be ordained. Thus commonly." L. 1. 1. n. 99. 32.

145 In doubt one must stand for that for which presumption stands. For presumption, taken from things ordinarily happening, or from other circumstances of the person and the thing, produces moral certainty, or at least probability. "In obscure matters one is accustomed to look at what is more likely, or what usually happens." L. 114 de R. I.; R. I. 14 in 6. It is a certain anticipated proof of a thing from indications, before direct proofs. Therefore presumption exhibits a thing as true and stands for that side which is not bound by itself to prove the contrary fact, but transfers that burden of proving to the other side. For whenever something is known to preexist which by its nature perseveres until it is taken away by some contrary fact, that thing is thought to persevere as long as that contrary fact is not established, which consequently must be proved by the adverse side.

Hence, if you are accustomed at such a time diligently to recite the breviary, and you doubt whether you have recited some part, presumption favors you and exempts you from the obligation of reciting or repeating. If an insane person, but one who has lucid intervals, makes a vow and afterward doubts whether he made the vow while master of himself, he is not obligated so long as it does not appear that he was master of himself. L. 1. n. 26. Nevertheless in the forum of penance, in which, as S. Thomas says 4.

D. 17. a. 3. q. 3, one must stand by the word of the penitent for himself and against himself, presumption yields to the truth affirmed by the penitent. - Cf. 204; Lugo De Poenit. d. 20. n. 17. 19; L. 1. 3. n. 270, l. 6. n. 600 par. Limitant. Likewise in the case of doubt, the baptism of spouses is not presumed in relation to a marriage, if the non-Catholic party or parties had parents belonging to a sect which rejects baptism; on the contrary it is presumed if they had parents belonging to a sect which admits baptism, and they were zealous in that sect. S. O. Aug. 1, 1883; Collect. S. C. de P. F. n. 662; E. M. n. 1016.

146 Note: Where the question concerns obedience to be furnished to a superior in doubt, presumption stands, speaking per se, always for the superior. L. 1. 1. n. 93. 98. 99. Speaking per se always: for accidentally it can sometimes happen that presumption is not present for the superior, for example, in doubt about the liceity of the thing, even with the precept of the superior acceding, for example, when the superior "is accustomed rashly and imprudently to command at pleasure things which are not licit... also when, with the precept of the prelate acceding, the thing remains in doubt (as regards its intrinsic liceity); nor does the authority, doctrine, probity, or prudence of the prelate suffice for putting aside the doubt, which case is possible." Lugo Resp. Mor. l. 3. d. 19. n. 11; L. 1. 3. n. 617. Cf. here 157.

147 In doubt a fact is not presumed, but must be demonstrated. L. 10 C. de Non numer. pec. - For no reason must be given for non-being, but for being; because non-being does not have its cause, but being does. But understand this of the principal fact, if it is doubtful: because, if the principal fact is certainly established and there is doubt about an accessory fact, then other principles have force: In doubt every fact is presumed rightly done; In doubt the fact which by law had to be done is presumed; In doubt one must stand for the value of the act; always excluding unjust damage to oneself or another or the community. For every being naturally tends toward its perfection and good. Therefore if nothing is established as obstructing, nature continues to pursue its course. The fact of a completed Confession is established; you doubt concerning the right, whether you confessed rightly with sorrow, with purpose; you can acquiesce. These three latter principles have force both for liberty and against liberty.

For liberty, if a contrary and certain presumption or the common good does not obstruct; for no obligation is to be imposed unless it is certainly established. Against liberty, namely if a contrary and certain presumption or the public good obstructs; for the common good prevails over private good. L. 1. 1. n. 26. 27. 137. 182. 251, l. 3. n. 201, l. 6. n. 505; L. Quoties 12 de Reb. dub. ff.

148 You will resolve: In doubt whether you took some food or drink, and likewise in doubt whether you took food or drink after midnight, you can receive the Eucharist. For unless the fact is proved in each case, liberty possesses. L. 1. 1. n. 38. 39; Elbel 166. 167; Amort. Theol. t. 2. d. 5. 9. 4, who observes these things at the end: "Yet I say that he would sin at least venially who, for the pleasure of mere drinking, should thus traffic around the laws of the Church, exposing himself to the danger of at least material transgression; and if he does this from custom or from a resolve always to operate in this way, no other reasonable cause concurring, for example, thirst, infirmity, he will sin mortally, because such a resolve argues interpretative contempt and a defect of charity toward God and the Church, whose honor he stains."

Busemb. apud La Croix, l. 1. n. 470. VI. Indeed, although it is licit to use a probable opinion against a law, it is nevertheless not licit to act in fraud of the law, voluntarily procuring a state of doubt against the law, lest someone be bound to observe the law. Doubtful baptism, in order to a marriage already entered or to be entered, is held as valid; and therefore a marriage is pronounced valid or invalid according to various circumstances.

The marriage of one doubtfully baptized with one not baptized must be held invalid. On the contrary, the marriage of two doubtfully baptized persons, and of one doubtfully baptized with one baptized, must be held valid. S. O. Nov. 17, 1830; Sept. 9, 1868; Sept. 18, 1872; July 7, 1880; Sept. 18, 1890; Apr. 12, 1899; Collect. S. C. P. F. n. 1872; E. M. n. 1016. But a doubtful marriage, because of the common good, is commonly held as valid. But because of the most excellent good of religion, the doubtful marriage of polygamous infidels who are converted to the faith is declared invalid. Collect. S. C. de P. F. n. 1301. 1304. 1332. 2184.

149 In doubt no one is presumed evil, unless it is proved. - This axiom is a corollary of the preceding. For since facts and consequently crimes are not presumed, but must be demonstrated, neither ought anyone to be presumed evil, but he must be proved. Indeed no one is evil for nothing.

150 Hatreds should be restricted and favors should be broadened. R. I. 15 in 6 - For no one desires to be hated, but all desire to be pleasing. Therefore favors are to be preferred to hatreds. Favor is understood as whatever indulges liberty or grants grace. R. 122 de R. I. Hatred is whatever restricts liberty, establishes a punishment, or injures some right. But since it sometimes happens that what is a favor to one is hatred to another, the particular case must be considered, so that it may be determined whether favor is to be preferred to hatred, or hatred to favor. Hence there arises the general principle: In obscure matters the minimum is to be followed, R. I. 30 in 6, L. 9 de Reg. Iur., and therefore the interpretation of law is to be made less burdensome and more benign to liberty. Whence there is another general principle: Always in doubts the more benign things are to be preferred. L. 56 de R. I. And likewise another: Unless you have been certain of the mandate, you will not be compelled to execute what is commanded. C. Cum iure 31 de Off. et pot. iud. del. L. 1. 1. n. 97.

151 You will resolve: Therefore it is false that where generally the discussion concerns speculative doubt about the liceity or illicitness of an action, in doubts the safer part must be chosen. And certainly in this Rule of Canon Law the question does not concern speculative doubt, in which by means of a reflex principle someone can form for himself a certain conscience, and thus choose a part altogether safe; but the question concerns either practical doubt, namely a practically doubtful conscience, with which it is not licit to act, or else the question concerns those cases in which the end must necessarily be obtained. But the question is above all about the external forum, in which often there is a special reason for following the safer course, in order to remove scandals, abuses, and offenses of the faithful; or about honorableness and the greater degree of merit, not about the necessity of salvation. L. 1. 1. n. 68. 79, H. A. tr. 1. n. 39; Struggl tr. 1. q. 5. n. 17.

152 Of what species of sin is he guilty who acts with a practically doubtful conscience? - This person will be guilty of a sin of the same notion and species as the sin about which he doubts. The reason is that one doubting about that malice, and nevertheless acting, has an affection toward that malice. Hence if you doubt whether it is mortal, you sin mortally; if you doubt generally whether it is sin, not attending even confusedly to the grave malice which may be present, you sin venially. L. 1. 1. 22. 23; Elbel 140.

153 Note: He who sinned from an erroneous conscience is not bound in confession to explain that circumstance of erroneous conscience, because it does not change the species; since every sin is against conscience, and does not depend on the objective truth of the thing except insofar as that is judged through conscience and proposed to the will. Except the case of censure and reservation: since then the erroneous conscience must be explained so that the exemption from censure and reservation may be established. Except also the case in which otherwise the sin would not be understood, for example, if someone by omitting Mass on a weekday believes that he sins gravely.

154 What must someone do if, placed between two precepts, he remains doubtful which one he ought to choose, for example, if the precept of hearing Mass urges, and he ought to assist someone gravely sick? - This conscience is usually called perplexed. Someone, when such a case occurs, must sufficiently, as much as is in him, inquire into the truth so that he may put aside the doubt. When the truth has been sufficiently inquired into, and the doubt remains, he can and must choose that which seems to him the lesser evil; and, if each seems equally grave, he can choose either. This is true even if someone culpably cast himself into that perplexity, provided that he is sorry for the past fault. The reason is that there is no obligation to impossibilities, and therefore then the lesser obligation ceases; or, if they are or seem equal, or because of ignorance someone does not know how to discern which is lesser, either ceases; and even if someone thinks that by acting so he sins, he does not really sin from defect of liberty. - Suarez d. 12. s. 5; Lessius on q. 19. d. 19. a. 6. d. 9; L. 1. 1. n. 10; Elbel 141.

155 You will resolve: If the one acting chooses that which seems to him the greater evil, he sins according to the excess of the evil apprehended, since he freely chooses this excess.

156 If you doubt whether you have already satisfied some obligation, are you still bound to satisfy? - R. Affirmatively, if the doubt is merely negative. For in such a doubt no prudent reason of satisfaction is present, and therefore it is impossible by some reflex principle to form for oneself a conscience concerning non-satisfaction, since the law altogether certainly perseveres. Cf. Ithur. Cas. 44. n. 15.

But if the doubt is positive, it is controverted. The first opinion, which S. Alph. 1. 1. n. 26-29, 1. 3. n. 700 par. ult., 1. 6. n. 477, quaest. reform., recent retract. q. 1 and 18, etc., altogether holds and thinks must be held, and several others hold, affirms. The reason is 1. because a certain obligation is not satisfied by a doubtful fulfillment; 2. because since in doubt the condition of the possessor is better, and the law certainly existing possesses against liberty, it prevails over liberty, and will always have it obligated to itself until the law has certainly been fulfilled. Cf. besides L. 1. 1. n. 20. 39. 99, 1. 3. n. 112. 290.

The second opinion, which we judge most probable both intrinsically and extrinsically, denies that such an obligation is present. The reason is the very fundamental reason of probabilism, which the holy Doctor cited above explains most learnedly and most expertly, namely: a doubtful law does not oblige. For law does not oblige in the abstract and universal, but in the concrete and particular case, L. 1. 1. n. 78. But although the existence of the law according to itself is certain, nevertheless the same law as obliging in such a concrete and particular case is uncertain, and is altogether prudently pronounced uncertain, if it is truly probable that satisfaction has already been made to it. Therefore either it must be said that the obligation of satisfying the law again in the aforesaid case is null, or it must be said that the aforesaid principle, a doubtful law does not oblige, is not universally true but suffers an exception; which would not be fittingly said. For what is true is always true, and for every particular contained in the universal. But from this reason it appears that the obligation really is not certain, which is assumed in the first reason of the opposite opinion, if it is probable that the law has already been satisfied. For against certainty there cannot be probability. As regards the second reason, as is clear from what has already been said, possession prevails in merely negative doubt; but for it certainly to prevail even in positive doubt, it must be certain and certainly legitimate possession. Now when in a particular case it is truly probably established that the law has been fulfilled, the possession of the law for that concrete and particular case becomes prudently doubtful; for if you really satisfied it, liberty in fact possesses. Besides, it is certainly not legitimate, since probably the just title of obligation is lacking; for you can probably believe that you have already satisfied, and therefore the just title, at least presumed, probably is not present. Moreover, several and very grave theologians hold this opinion. Indeed the same S. Alph. 1. 1. n. 99 has these things: "What in doubt whether you have fulfilled the law? In negative doubt you are bound to fulfill; otherwise in positive." Cf. also 1. 4. n. 150. And thus indeed S. Alph. himself thought, 1. 1. n. 76, edition of the year 1757; and S. D. called this opinion common, and himself deduced it from the very principles of probabilism. Finally S. D. 1. 6. n. 505 says, "it must be carefully noted that penitents are not to be compelled to repeat confessions unless it is morally certain that they were invalid, as La-Croix, etc., rightly say." - D'Annib. ed. 4. p. 1. n. 169.

157 You will resolve: Therefore that axiom, a doubtful law does not oblige, is to be understood of a law doubtful by positive doubt, or truly probably doubtful. Now law can be positively doubtful in many ways concerning its existence and concerning its cessation; concerning existence, whether it has been enacted, whether promulgated, whether the time of obligation has arrived, whether it extends to such a case; concerning cessation, whether it has been abrogated, whether its excuse or dispensation is present, whether it has already been fulfilled. And in all these cases we say that the aforesaid axiom has place, unless we wish to admit the truth of the general proposition and at the same time deny the truth of the proposition contained in the general.

Therefore law can be doubtful: 1. As regards its very existence and promulgation, concerning which S. Alph. says: "In order that law oblige, it must not only be promulgated, but also promulgated as certain. And this point must firmly be established here," 1. 1. n. 63 seq. and 97. And, to pass over others, these things are from the distinguished Doctor apud S. Alph. 1. 1. 66: "As long as there is a probable judgment that there is no law prohibiting the action, such a law is not sufficiently proposed to man; whence since the obligation of law is of itself burdensome, it does not urge until it is more certainly established." C. 31 de Off. iud. deleg.


	As regards its understanding and obvious interpretation, and whether it is obscure or ambiguous. For since law must be sufficiently proposed in order to oblige, the legislator is not judged to wish to oblige beyond that which is clearly and determinately expressed in the law. R. I. 30. 57 in 6; L. 9 C. de Leg. et Const.; Suarez in 1. 2. tr. d. 12. s. 5. n. 7. Obscure: for example, whether regular prelates, since they too have their own sheep, ought to apply Mass for them on feast days. This question, twice proposed before the Holy See, has not yet been solved. Giraldi Expos. I. P. p. 2. s. 85. t. 3. Ambiguous: it is provided that a beneficed cleric not reciting the canonical hours after six months from obtaining the benefice does not make the fruits his own; nevertheless the fruits are to be understood not of the earlier and later time, but only of the later.



	Whether it has an extensive or restrictive interpretation, concerning which S. Alph. 1. 3. n. 1036 says: "When it is doubted whether a law comprehends some case or subject, it is the same as if it is doubted whether a law exists for that case or subject, and therefore liberty possesses." Cf. also 1. 1. n. 27. 97; Lugo De Poenit. d. 16. n. 59, De Iust. et Iur. d. 23. n. 110.



	Whether it has ceased, either immediately when it was enacted, because it was never received, or with the progress of time through desuetude; concerning which S. D. 1. 3. n. 112 says: "Nor is the first opinion an obstacle, which we followed 1. 1. n. 97, namely that in doubt whether a law has been received, the law rightly obliges; for here we are not involved in doubt, but in probable opinion.... For in doubt the presumption stands for the law, since a crime in not receiving a just law is not presumed. But when it is probable that the obligation of the law never began, or has been abolished, then the presumption for the law ceases and liberty possesses." The same S. D. has this, 1. 1. n. 107 par. An vero, 1. 4. n. 47. The same must consequently be said when it is probable that the end of the law has ceased adequately, L. 1. 1. n. 199, or that the law has been abrogated by custom, L. 1. 3. n. 290, or that in a particular case there is no need of dispensation, L. 1. 1. n. 192, 1. 3. n. 304. Certainly as soon as the obligation of the law is doubtful, its possession consequently becomes doubtful; and therefore in the case the argument taken from the Rule of possession has no force.



	Whether the law is just or unjust; and here a threefold case can occur. The first is that the justice of the law is doubted because the legislator himself is doubted, whether he is a legitimate superior. Now in this case, if the doubt about the legitimacy of the superior is positive, about which we are treating, namely it is truly probable that he is not a legitimate superior, by that very fact the non-existence of the law becomes truly probable, and therefore it does not oblige. Cf. L. 1. 1. n. 98. 121. - But if the doubt is merely negative, the law must be obeyed, "whenever the superior is in peaceful possession of his power; for then his condition, as already possessing the right of commanding, is better." L. 1. 1. n. 98, 1. 4. n. 47. The other case is that the justice of the law is doubted because it is doubted whether the superior exceeds his power. In positive doubt, or true probability concerning excess of power, the same must be said as in the preceding case. For by the very fact that it is truly and manifestly probable that the superior exceeds his power, the non-existence of the law becomes truly probable, and therefore it does not oblige. Cf. L. 1. 3. n. 617. - But if the doubt is merely negative, presumption, speaking per se, always stands for the superior.





The third case is because the liceity of the thing commanded itself is doubted. In positive doubt or true probability, the law is not doubtful, and therefore obliges. For the superior then commands a thing probably licit, indeed certainly licit; for he commands that the subject embrace some probable opinion in practice, which is certainly licit. Therefore he commands licitly and by right. Therefore the subject is bound to obey. Lugo Resp. Mor. l. 3. d. 19; L. 90, l. 1. n. 93. 99. 124, l. 4. n. 47; Wirceburg. De Legib. c. 1. a. 1. "But the doctors commonly limit the aforesaid opinion, and say that the subject is not bound to obey, 1. if the thing is very difficult and troublesome.... They limit it 2. when by obeying the subject would expose himself or another to the danger of undergoing grave inconvenience in life, reputation, honor, or goods." L. 1. 4. n. 47, l. 3. n. 617, l. 1. n. 31. "The reason is that the subjection and obedience due to the superior does not take away your right and possession, or that of another, concerning the good of honor, reputation, body, or fortune. Therefore you are not bound to deprive yourself of this certain possession in a matter of such great moment; rather it seems consonant with equity that greater account be taken of your certain possession, and that this be preferred to the right or possession, in some way doubtful, of the superior." Elbel 173; Laymann c. 5. n. 12; Suarez tr. 3. d. 12. s. 5. Moreover, because then in the case of a very difficult or harmful thing it can deservedly be doubted whether the superior exceeds the limits of his power, and therefore the existence of the law becomes doubtful; or legitimate epikeia can then also have place, according to the various circumstances of the particular case. But if the doubt is merely negative, presumption, as has already been said, Cf. 146, always stands for the superior. Cf. Suarez De Relig. t. 4. l. 4. c. 12 seq.; Lugo Resp. Mor. l. 3. d. 19. Besides, as regards practice more, "the opinion of all theologians, both recent and ancient, is common: they teach that in obscure matters the superior must be obeyed where sin is not certain; and thus all have taught who have treated this matter. Thus also all the masters of mystical theology with S. Ignatius of Loyola in the Letter on the Virtue of Obedience." L. 1. 1. n. 100. 194; Lugo l. c. n. 3; Suarez tr. 3. d. 12. s. 5.


VI. On Scrupulous Conscience

158 What is scrupulous conscience? - A scruple is an empty apprehension, and from this arising fear and anxiety, that sin is somewhere where it is not; or that there is grave sin where there is only light sin. Therefore scrupulous conscience is that conscience which from some vain cause doubts about the honorableness of some action, and therefore fears sin. Fear of this kind can very well stand with a determinate judgment concerning the honorableness of the thing; for it rests only on a light and empty motive. But if that fear is with a determinate judgment that something is sin which in reality is not, this judgment, insofar as it proceeds from an empty motive and afflicts and anxiously troubles the soul, can certainly be called a scruple, or scrupulous conscience, speaking broadly; but properly it is vincibly erroneous conscience. Likewise there can be a scruple with true practical doubt whether this is sin or not, from an empty motive, suspecting perhaps that it is sin, without any determinate judgment that it is or is not sin.

And thus again it is a scruple or scrupulous conscience broadly so called, but properly it is doubtful conscience. Ferraris Supplem. v. Scrupulus. Scrupulous conscience differs from tender conscience; for the latter is a conscience recognizing, fearing, and fleeing both grave and light sins, and even simple imperfections, as much as with divine grace it can, strives to avoid.

159 Is it licit to operate with a scrupulous conscience? - The response is clear from the two following propositions in this number and the next. - It is licit to operate with a scrupulous conscience, while the scruple remains, provided it is judged to be a scruple and is despised as such. Nor indeed is it necessary that this express judgment, that it is a scruple, be formed for each individual act; but it suffices that someone act against it from a judgment of experience of past acts. - The first reason is that such a scrupulous person has a prudent motive for despising the dictate of scrupulous conscience; because a scruple proceeds from a light foundation and consequently does not take away a judgment otherwise certain or probable; and because confessors and theologians commonly say that scruples are to be put aside, or, if they cannot be put aside, are to be despised. The second reason is that then there is had at least a virtual judgment of that contempt of scruples. - Suarez tr. 3. d. 12. s. ult.; L. 1. 1. n. 18. 19; Wirceburg c. 4. a. 1.

160 One who is scrupulous, without knowing or noticing that he is scrupulous, or at least scrupulous in this action, cannot act against a scrupulous conscience, if a judgment about sin is formed or doubt about it is had. The reason is that such a person would freely choose that which he judges evil, or about which he doubts whether it is evil.

161 From where do scruples proceed? - The causes of scruples, dispositive, permissive, effective, occasional, are some intrinsic and others extrinsic. The intrinsic causes of scruples are: 1. The natural constitution of the body, very much disposed to suspicions and fears, as is a melancholic disposition. 2. Weak health of the head, especially in women. 3. Ignorance, by which someone does not well perceive the precepts of God and the Church. 4. Hidden pride, by which someone trusts too much in his own judgment. 5. Excessive abstinence and immoderate vigils, by which, the head being weakened, the soul is easily disturbed. 6. Immoderate and indiscreet fervor.

But the extrinsic causes of scruples are: 1. God, who permits scruples in the just so that thus purified they may advance more; in the tepid, so that they may perform the offices of Christian piety more fervently; in penitents, so that they may pay the penalty of past sins. Scruples are judged to be from God if those agitated by them become better. 2. The devil, who, "God permitting, can move melancholic humors in man, through which the imagination can either err or be disturbed to inordinate fear." S. Anton. I. p. t. 3. c. 10. Scruples are thought to come from the devil if the scrupulous person feels himself being brought to tepidity, drawn back from virtue, and especially inclined to despair. 3. The society of the scrupulous, especially if the scrupulous moderate themselves by their counsels and frequently converse with them about matters of the soul; for those with whom we associate, we imitate most easily. 4. Reading of books which are too rigid, "establishing harsher precepts which the human condition cannot sustain"; S. Ambrose on Ps. 118; little by little without sensing it we assent to those opinions to which we give study.

162 What are the signs of a scrupulous conscience? - "1. Pertinacity of judgment, by which the scrupulous person refuses to obey the counsels of the wise, consults various persons, but acquiesces in the judgment of none; indeed the more he hears many, the more perplexed he becomes. - 2. Frequent change of judgment from light motives, whence arises inconstancy in acting and disturbance of mind, especially in external operations, for example in the celebration of Mass, etc. - 3. To have irrelevant reflections about many circumstances which were present or could have been present in the action." L. 1. 1. n. 11. 4. If he thinks that he sins in that in which pious men find no sin at all; if he recites his prayers anxiously and continually begins them anew; if he does not make an end of examining conscience, and explains every least thing, and often also repeats it in Confession. 5. If he uses ridiculous signs, gestures, and other modes for putting aside scruples. 6. If the confessor, or another prudent man, has judged him scrupulous. La-Croix 1. 1. n. 515 seq.

163 What are the remedies of a scrupulous conscience? - 1. To despise scruples, act against them, and not foster them by thought. "The scrupulous person is sometimes bound by grave obligation to operate against scruples, when from the anxiety of scruples he can fear grave harm in spiritual progress, or in the health of body or mind." L. 1. 1. n. 17. 13. - 2. To acquiesce in the judgment of the confessor, or of another pious and learned man. "For this above all can be called the chief, indeed the only, remedy of the infirm of this kind.... Deprived of this anchor of obedience, they can never be healed." L. 1. 1. n. 12. 13. 16. "After the scrupulous person has received the response or example of one confessor or good man, he ought not consult others, lest he become accustomed to fostering useless anxieties longer." Sporer n. 108. - 3. To look upon the life and custom of good men as a rule, and to avoid conversation with other scrupulous persons; likewise to abstain from reading books exciting scruples. L. 1. n. 2. 4. Before he operates, not to judge anything to be sin unless he certainly knows it, lest from error of conscience he really sin. After the operation, let him use "the rule wisely handed down by the doctors, namely that those who are of a timorous conscience, unless they know morally certainly that they consented to grave sin, are to be judged immune from sin; for it is impossible for sin to enter a soul abhorring it without being clearly known by that soul." L. 1. 1. n. 15; Suarez tr. 3. d. 12. s. ult. 5. To accustom himself to following the milder and even less safe opinions. Busemb. apud La-Croix l. c. "For the scrupulous, that rule handed down by Blessed Albert the Great and S. Antoninus is to be preserved: Between the hard and benign opinion concerning precepts, the benign interpretation, other things being equal, is to be made." L. 1. 1. n. 19. - 6. Never to be idle, because idleness fills the imagination with scrupulous thoughts. L. 1. 1. n. 12. 7. To destroy the causes of scruples; for example, let the melancholic person purge black bile with medicines, let the pertinacious break his own judgment, let the proud not trust his own prudence, let the uneducated seek instruction, let the fearful meditate on the goodness of God, which does not impose precepts reducing one to insanity. 8. To commend oneself insistently and confidently to God, who consoles us in all our tribulation, 2 Cor. 1:4; L. 1. 1. n. 12.

It will also be useful to know the privileges of the scrupulous: 1. that the scrupulous person is not bound in acting to employ examination and diligence except very moderate diligence, and not so much as others; and that, while a scruple torments and counsel is not available, he can freely do what he wishes, unless it is certain and evident that it is sin. Cf. Vasq. on 1. 2. d. 57. 2. That he is bound to repeat nothing from past Confessions, unless he certainly knows that it is mortal and that he has not been duly confessed. But he is not certain as long as he doubts. Hence Laymann advises that the scrupulous person never confess doubts and scruples. And Sa, v. dubium, and others say that he is not bound to confess except those things which he could swear are mortal and have never been confessed. The reason for each privilege is that in the scrupulous person, by excessive fear of sinning, reason is disturbed, so that he cannot examine the matter rightly. Hence, although he perhaps did not confess some things, nevertheless he is not bound with so much harm and danger of perpetual anxiety to procure the integrity of confession, since lesser difficulties often excuse from it. L. 1. 6. n. 476. 477. - 3. "Indeed sometimes someone can be so tormented by scruples that, although it seems certain to him that he did not say some things, still he is not bound to confess them." L. 1. 1. n. 16.

164 What ought to be the manner of acting of a confessor with the scrupulous? - It is contained in these rules: 1. Let him be patient and full of charity, since the care of the scrupulous is long and arduous, and their condition most wretched. 2. Let him be discreet, so that he rightly knows what is the origin of the scruples in the penitent, and whether he is scrupulous in all things or only in one, so that he may be able to remedy the evils congruently. 3. Let him be prudent, namely in prescribing rules, which ought indeed to be general; for the scrupulous almost never are able to accommodate themselves to particular rules, because they cannot apply them to themselves. Indeed they always doubt whether the case was sufficiently explained and understood, whether the rule prescribed to them was well accommodated to that case. 4. Let him be brief and dictatorial in his responses; and, as far as he can, let him define everything promptly and firmly; otherwise the penitent would be confirmed in his anxiety by the authority of the confessor himself.

Especially let the confessor notice that for the most part scruples are concerned about three things: 1. that assent is given to any evil thought whatever which appears to the mind, for example, against faith, chastity, charity; 2. that past Confessions were null, or even sacrilegious, either because of defect of integrity or because of imperfection of sorrow; 3. that in every action sin or the danger of sin seems to be present.

If the first, let him command the penitent to despise fears of this kind altogether, and teach him that not depraved thoughts, but depraved consents are sins. Often it will also be expedient to impose on the scrupulous person that the penitent abstain from Confession of thoughts of this kind, unless he knows so certainly that he consented to them that he could immediately swear it. "Nor is there reason for us to be frightened because of length of time or vehemence of thought, for these things also are often natural and involuntary, and sometimes afterward appear greater from fear than they really were." Suarez d. 12. s. ult. "Nevertheless take care diligently to note that the devil or sense itself sometimes injects temptations into certain persons, especially the scrupulous, under an expression declaring consent, in this or a similar way: I wish to sin, I wish to consent; although nevertheless no consent of the will is present, which is not to be drawn from incidental words, but from the proper act itself of the superior will." Ithur. Cas. 18. n. 5; Elbel De Act. hum. 226 seq.

If the second, and the penitent has already elsewhere completed a general Confession, or for some notable time has been accustomed to approach penance diligently and piously, let him impose on him that he no longer think about past faults, nor say any word about them any more, unless he can swear that he certainly committed those mortal sins and never deposited them in Confession. But if after a Confession duly completed he returns, then let the confessor dismiss him unheard, commanding him to approach Communion. Thus S. Bernard behaved, who is reported to have said to a certain priest wishing from scruples to abstain from the celebration of Mass: Go, and celebrate on my faith; and he was freed. Nor should you say: Would that he who speaks so were another Bernard! "Whoever says so," says S. Antoninus from Gerson, "errs; for you have not committed yourself into the hands of a man because he is learned, because he is pious; but because he has been placed over you."

If the third, let the confessor impose that he act freely and despise scruples; indeed that he operate against them whenever evident sin does not appear; because, generally speaking, such persons, because of reason disturbed from that slightest fear, think there is sin where there is none. Hence it is necessary to enjoin a precept on them that they conquer scruples, lest they become useless both to themselves and to others; and that afterward they in no way accuse themselves in Confession of such actions. "For a scruple ought not to be exploded speculatively, but practically, and not so that it is not felt, but so that consent is not given to it by a determinate judgment." Suarez l. c. n. 4. In this matter it must be noted that even if it can happen that sometimes they err materially in acting so, nevertheless they will not sin formally by reason of the obedience which they furnish to the confessor; because then they obey not man, but God saying: He who hears you, hears me, and he who despises you, despises me. Nor indeed "in moral matters is every kind of certainty to be sought; and a doubt which perhaps in others would be reasonable is to be reckoned as nothing in the scrupulous." Suarez l. c. n. 6. - L. 1. 1. n. 12-19; La-Croix l. 1. n. 527 seq.

165 Are scruples useful? - "A scruple... for some space of time, helps not a little the soul which gives itself to spiritual exercises; indeed it greatly purges and cleanses such a soul by separating it very much from every species (appearance) of sin, according to that saying of Gregory: It belongs to good minds to know fault there where there is no fault." S. Ignatius of Loy. Exer. Spir. Reg. de Scrup. 3; La-Croix l. 1. n. 513. But if they are prolonged for a long time, "scruples are harmful, first to the body, because they destroy health, weaken the head, often reduce man to insanity, often shorten life; then to the soul, which they render entangled, desolate, perplexed, sometimes despairing; they confuse the intellect, disturb the power of judging, often render the whole man, endowed with remarkable talents, inept for all functions; moreover they impede many good works, waste time with many vain and useless thoughts, etc." La-Croix l. c. n. 514.


On Laws


I. On the Nature of Law

166 What is law? - Law is the rule of human actions in order to their moral honorableness or shamefulness. But if law is taken strictly, it is not the only rule. For human actions can also be regulated by counsel and by precept. Counsel is direction from a teacher, friend, or equal, or even from a superior, but by no means insofar as he is superior. - Precept is also usually called law, from its proper act, which is to command. But a precept, as distinguished from law, is a rule imposed by a superior, insofar as he is superior, not on the whole community, but on a particular individual, one or several. - Finally, law is a rule imposed on the whole community. Therefore counsel directs, but does not oblige; but law and precept direct and oblige. S. Th. 1. 2. q. 90. a. 3.

If the question concerns the name, law has been called this indiscriminately from reading or from binding. From reading, because in it what is the will of the superior is read, or known; from binding, because the physical will of the subject, although after the law it remains physically free as it was, nevertheless remains morally restricted, so that it cannot morally act honorably if it departs from what is prescribed by law. - If the question concerns the thing, it is defined variously by various authors. But commonly the definition of S. Th. 1. 2. q. 90. a. 4 is received: "An ordinance of reason for the common good, promulgated by him who has care of the community." Ordinance; for to order is to constitute something in its due place. But this is what law does: certainly law commands, prohibits, authorizes, permits, punishes. L. 7 de Legib. Doing these things, it constitutes human acts and actions in their due place with respect to the end to be obtained, which is the common good. Of reason: ordinance can be taken actively and passively. Law is active ordinance; but reason is what knows how to distinguish between place and place, between due and undue place. Of reason, namely inducing obligation; for law is a command. Whence it is both of reason because it is an ordinance, and an act of the will because it has the force of obliging. S. Th. 1. 2. q. 97. a. 3. For good; for if it were not such, it would no longer be an ordinance, but a disorder. - "Those who preside over the others preside for this one reason, that they may protect the utility of the state." Enc. Leo XIII, Immortale Dei, Nov. 1, 1885. - Common; in this law is distinguished from precept, which is imposed on individuals: for the common good does not regard this or that, these or those particular individuals only, but regards all; and therefore individual persons too, not insofar as they are individuals, but insofar as they are members of the community. But law is imposed on all, either absolutely all, for example all citizens, or all of some order, who specially apply themselves to the common good, for example all soldiers, who fight for the safety of the people, Can. 2. Dist. 4. This common good is the order, peace, and prosperity of society. By him who has care of the community; namely by the legitimate Prince of a perfect community, which is capable of political governance. In this, again, law is distinguished from precept and counsel. A precept is also given by one who has only private authority, as father, husband, master. Counsel is also given by one who otherwise does not enjoy authority. - Has care; that is, who presides over the community by his jurisdiction, or public authority. Hence law can be neither above nor beyond the jurisdiction of the Prince. - Promulgated; for law obliges rational beings precisely insofar as they are rational, namely insofar as they operate in a rational mode. Therefore in order that it oblige it must be known; but in order that it become known it must be brought forth externally by the legislator, and not in any way whatever, but solemnly or with some public solemnity: namely it must sufficiently become known to all that this is the mind and will of the legislator, and indeed on the part of the legislator himself. Sufficiently become known, that is, by certain knowledge; otherwise a rational being would be altogether unjustly despoiled, from the uncertain will of the legislator, of the natural and greatest good of liberty, which he certainly possesses. For there is no equality between certain liberty and uncertain obligation, that is, between the most certain and most just dominion and possession of the greatest good, and the uncertain and doubtful spoliation of that good. Hence S. Alph. says: "In order that law oblige, it must not only be promulgated, but also promulgated as certain." - Dist. 1. C. 3, Dist. 4. C. 3; S. Th. 1. 2. q. 90. q. 92, De Verit. q. 17. a. 3; L. 90 seq.; E. M.

He who sins against a precept, of itself sins only against obedience owed to his superior. He who sins against a law, besides this, sins also against that virtue to which the law is referred because of the public good in such matter, and against the public good itself, which is referred to legal justice. Cf. n. 835.

167 You will resolve: Private knowledge of a law without promulgation does not suffice for obligation. But promulgation, as soon as it has been sufficiently made, without knowledge of the law, suffices for obliging in the external forum, because knowledge of a law duly promulgated is rightly and deservedly presumed by the judge. Hence the Rule of Law: Ignorance of fact, not of law, excuses. R. 13 de R. I. in 6. But in the internal forum, besides exterior promulgation, knowledge of the law is always required; because no one can sin without cognition of the obligation. - C. Ad haec 1 de Post. Prael.; C. A. 2; S. Th. 2. 2. q. 77. a. 3 ad 4; Lugo Resp. Mor. Mor. l. 1. d. 21; Wirceburg. c. 1. a. 1, c. 4. a. 1.

168 How, and where, are laws to be promulgated; when do they begin to oblige? - Nothing is defined by natural right. Therefore it is in the choice of the legislator to promulgate it in the mode and place constituted by him. Civil laws are regularly promulgated by their insertion in the official gazette. C. I. preliminary disposition 1. - Canonical laws are promulgated at Rome, by placing their copy at the doors of the Vatican Basilica and of the other Roman Basilicas which are usually named; or by exhibiting it in the Secretariat of the individual Congregations, and then publishing it, or by transmitting them to all Bishops. The Acta Sanctae Sedis were declared authentic and official for publicly publishing the acts of the Holy See. Nor indeed is it necessary that they be published also in individual dioceses by the Ordinaries of the places. S. Poenit. Nov. 8, 1821; June 15, 1870. Thus matters were previously. But now from the Constitution Promulgandi of Pius X, Sept. 29, 1908, all Pontifical laws published in the official Commentary on the Acta Apostolicae Sedis are held as legitimately promulgated, unless in some particular case it has been otherwise established by the Supreme Pontiff. E. M.

Diocesan laws are promulgated either in Synod, or by their public reading in the cathedral church, or by affixing them in some public place, or in some official Commentary. Bened. XIV De Syn. l. 13. c. 4. n. 1. But after the law has been promulgated, when it begins to oblige depends, as regards civil laws, on the law of each nation. From C. I. preliminary disposition 1, laws begin to oblige on the fifteenth day from their publication, which consists in the insertion of the law in the official Collection of laws and decrees, and in the announcement of such insertion in the official commentary of the kingdom, Gazzetta officiale del regno. From C. H. art. 1, they oblige after twenty days from their publication in the official newspaper la Gaceta. Cf. C. G. art. 1 and decree Nov. 5-11, 1870. As regards Pontifical laws, some think they oblige after subjects, a suitable time having elapsed, could have known them, C. 1 de Conc. Praeb. in 6; others after two months, Auth. Ut factae novae Coll. 5; others immediately when they have been promulgated from C. 1 de Postul. Praelat., from the clauses of Bulls, from the cited responses of S. Poenit. But sometimes, in the law itself, the time of obligation is determined. As regards diocesan laws, after their promulgation has been made, no determinate time is required for their obligation. C. I. at the beginning, Dispos. etc. a. 1; Decree Nov. 5-11, 1870; C. A. 2. 3; C. H. 1; L. 96. 105. 106, H. A. tr. 2. n. 8; Suarez De Legib. l. 4. c. 15. n. 11; Struggl q. 1. n. 21. 22; Bened. XIV De Syn. l. 13. c. 4; Wirceburg. c. 4. a. 1; E. M.

169 Does Trent oblige in those places where it was not promulgated? - It is certain: 1. that it obliges everywhere as regards faith and morals, since there is one rule of these and it is necessary for all. Nor indeed are they new laws, but mere declarations of natural and divine right already sufficiently promulgated before. - 2. That it does not oblige as regards the Decree concerning clandestine marriages, sess. 22. C. 1 de R. But concerning this matter the new Decree Ne temere, edited in the present, must be attended to. - As regards other Decrees which regard discipline, the common and to-be-held opinion affirms. For the Bull which establishes the obligation of the Council of Trent regards the whole world; likewise the Bull which determines the day on which Trent begins to oblige was given for the whole world and legitimately promulgated at Rome. B. Pius IV Benedictus Deus 1564, and Sicut ad Sacrorum 1564. - Scav. 4. n. 83, Milan ed. 1874; E. M.

170 Does the force of law depend on acceptance by the community? - Of itself law in no way depends on acceptance by the people in order that it oblige. Therefore law, independently of that acceptance, is in itself altogether perfect as regards the obliging force which it has. Proof. The whole force of obliging is in the superior, not in the subject. Therefore as soon as the will of the superior is sufficiently known, someone is subject to the obligation. And this is confirmed by proposition 28 condemned by Alexander VII. Of themselves, therefore, Bishops who do not accept Pontifical laws sin; civil governments of Catholic nations also sin which prohibit the laws of the Church from being accepted. These laws, notwithstanding that prohibition, retain their force of obliging. L. 96. 97. 136-138.

Accidentally, sometimes a law not accepted does not oblige, by reason of the tacit or express consent of the superior, or by reason of privilege or tolerated custom. Proof 1. from the common consent of theologians. 2. Because the whole force of obliging is in the superior. Therefore, if the superior consents not to oblige, in whatever way he consents, the law will no longer oblige. Therefore, if the greater part of the people has not accepted the law, and the Prince knowingly and willingly does not urge it, although those who first did not accept the law sinned, nevertheless the others are without fault because of the presumed consent of the superior. Not accepting: namely contrarily by breaking the law, with a will not to observe it. For if the greater part has not accepted the law merely negatively, that is, because of a reasonable cause suspends its obligation for a time, until that cause is manifested to the superior, meanwhile prepared to obey if the superior urges the obligation, then not even the former sin. From a certain benign interpretation, the obligation of the law can be held as suspended until the matter is settled. Knowingly and willingly: for if the Prince does not know that it is not received and not brought into use, or cannot contradict at the beginning, the obligation of the law endures until the time required for prescription elapses, and a legitimate custom is formed. Nevertheless, "if you are prepared to receive a promulgated law and, given the occasion, even observe it, but most others from the community do not receive it and do not seem likely to receive it, then at least you will be excused from it by discretion," L. 137, or rather because of the presumed will of the superior, who does not wish to oblige you alone. - Suarez De Legib. l. 3. c. 19. n. 5, l. 4. c. 16. n. 8; Vazquez on 1. 2. d. 156. c. 5. n. 40; L. 139; Struggl q. 1. n. 27-30; Laymann cap. 3. n. 3; Bened. XIV De Syn. l. 9. c. 8; Wirceburg. c. 4. a. 2; E. M.

171 What are the properties of law? - They are the following:


	Possibility, namely even moral possibility: that is, that it not bring grave or most grave inconvenience and difficulty, at least commonly speaking, and in the case of positive law. The reason is that since law is an ordinance of reason, it too must be ordered. Now it is imprudent and rash to pour out life and other goods which can be preserved thereafter for better use, excluding the case of the common good, contempt of God, or violation of a negative law. Moreover, since law again is an ordinance of reason, and therefore ought itself also to be ordered, it must be accommodated to the common condition of men, so that it can morally be observed by the whole community or at least the greater part of it; otherwise it would be useless, indeed harmful, to make the law. To exercise all acts of virtues, even heroic ones, certainly is not for all. And this is confirmed from the very practice of each Law, ecclesiastical and civil, and from the consent of all theologians, asserting that divine positive and human law generally do not oblige with proportionate grave harm which is accidentally joined to the observance of the law. - S. Th. 2. 2. q. 79. a. 3 ad 2, q. 96. a. 2; Sanchez on Decal. l. 1. c. 18. n. 2. Appositely S. Th. 1. 2. q. 96. a. 2: "Human law is laid upon a multitude of men, in which the greater part is of men not perfect in virtue, and therefore by human law not all vices are prohibited, but only the more grave ones, from which it is possible for the greater part of the multitude to abstain, and especially those which are to the harm of others, without whose prohibition human society cannot be preserved." - Wirceburg. c. 4. a. 5.



Hence heroic acts generally cannot be commanded by law, because they are judged morally to exceed human powers, and therefore a law of this kind would lack that quality by which it could be called possible. Nevertheless sometimes, when the common good requires it, they can be commanded, because in any perfect society there is the right and power for its own preservation. Thus watch-soldiers cannot desert their post, even when danger of life threatens, if the republic would suffer damage from it. Thus also law obliges with danger of life, if souls would perish unless the pastor goes to the sick in time of plague. When the common good requires it, namely if that precept is necessary for conserving a good or averting a common evil. - This, however, must not be understood of those laws which are made from the given hypothesis of some peculiar state into which the subject has voluntarily cast himself, which they therefore call hypothetical, adventitious, or elective. Thus the Church commands perpetual enclosure to nuns. Thus also most grave punishments can be imposed on men guilty of a most grave crime. For it was free to them to withdraw themselves from those things by acting otherwise. L. 175; Struggl q. 2. n. 8; Suarez l. 3. c. 30. In the case of positive law: for negative laws, namely those which forbid evil by natural right, must be observed even with the danger of life. For evil is never to be done. But except laws commanding a thing which by its nature cannot be performed without grave inconvenience, such as the law of Confession, for which the help of grace is at hand, and from which impossibility also excuses. But positive laws, the more they look to the good of religion and of the republic, the more they oblige with greater inconvenience. - E. M.


	Honorableness; for law is an ordinance of reason. Therefore law cannot command dishonorable acts; it can however command acts indifferent per se, which can be ordered to the common good, and which consequently become positively honorable. A law will be honorable if it agrees both with religion and reason. - Struggl q. 2. n. 9; Elbel 252-254; S. Th. 1. 2. q. 95. a. 2. 3, q. 96. a. 2.



	Utility; for law is an ordinance of reason for the common good by him who has care of the community. Hence any law cannot command any honorable acts whatsoever, but all and only those acts whose placement or omission can contribute to the common good of society, namely so that either immediately and directly, or at least mediately, indirectly, and ultimately, it yields to the common good. - Therefore civil law certainly cannot command merely internal acts. Nor can ecclesiastical law, more probably according to many, do this, because the legislative power of the Church in the external forum pertains only to the external governance of the faithful. C. 34 de Simon., S. Alph., S. Th., Suarez, Bened. XIV, etc., against others, who also probably affirm it, because the Church received unlimited power from Christ. - But human law can command mixed acts, or acts partly internal, partly external, which together constitute one moral act; and external acts even if hidden, for both the former and the latter acts can be directed to the common good. "And thus externalized heresy is prohibited under excommunication, although hidden; thus under irregularity hidden homicide." L. 100. S. Th. 1. 2. q. 91. a. 1, q. 96. a. 1. 3, q. 100. a. 9, 2. 2. q. 104. a. 5; Suarez l. 4. c. 12. 13; Ithur. Cas. 41. n. 23; Bened. XIV De Syn. l. 9. c. 4. n. 4; Wirceburg. c. 4. a. 3.



	Justice; for again law is an ordinance of reason, and "in human matters something is said to be just from the fact that it is right according to the rule of reason." S. Th. 1. 2. q. 95. a. 2. "But laws are said to be just both from the end, namely when they are ordered to the common good; and from the author, namely when the law enacted does not exceed the power of the one enacting; and from the form, namely when burdens are imposed on subjects according to equality of proportion in order to the common good. For since one man is part of the multitude, every man, this very thing which he is and which he has, belongs to the multitude, just as every part, that which it is, belongs to the whole; whence nature also inflicts some detriment on the part, so that it may save the whole. And according to this, laws of this kind, proportionately imposing burdens, are just and oblige in the forum of conscience, and are legal laws. But laws are unjust in two ways: in one way by contrariety to human good, contrary to the aforesaid things; either from the end, as when someone presiding imposes burdensome laws on subjects, not pertaining to the common utility, but rather to his own utility or glory; or also from the author, as when someone makes a law beyond the power committed to him; or also from the form, for example when burdens are distributed unequally to the multitude, even if they are ordered to the common good. And such things are rather acts of violence than laws.... Hence such laws do not oblige in the forum of conscience, except for avoiding scandal or disturbance, on account of which also man ought to yield his right.... In another way laws can be unjust by contrariety to divine good, as the laws of tyrants inducing to idolatry, or to any other thing which is against divine good; and such laws it is in no way licit to observe." S. Th. 1. 2. q. 96. a. 4. A law will be just if it is accommodated to the powers of the subjects, although hard for individuals. L. 12 Qui et a quib. manum.; Suarez De Leg. l. 3. c. 21.



	Stability; because custom, which cannot be had without stability of law, has very great force for the observance of laws; and because the common good is not so easily changed from day to day. For this reason law is constituted without a defined time, so that once enacted, unless it is abrogated, or becomes harmful or useless, it endures as long as the community stands to which it is imposed, or as long as the circumstances persevere for which it was enacted. - What is indeed constituted generally, but not in perpetuity, has the name of Statute, Edict, Decree. Nevertheless those things which are established by supreme civil power, although they are only certain simple ordinances, are presently called laws. Likewise those things which are constituted by Synods and commanded by Sacred Congregations are called Synodal Statutes and Decrees of Sacred Congregations. - S. Th. 1. 2. q. 96. a. 1, q. 97. a. 1. 2.





Hence law can cease only in three ways: 1. Through abrogation or derogation, according as it is abolished altogether or only in part. L. 102 de R. I. For just as a superior can make a law, so he can take away or restrict the same. And here it must be noted that by a general law a particular law of some place is never of itself abrogated, unless this is expressly or equivalently provided in it; nor is a particular custom abrogated, which the Prince is presumed to be ignorant of, since it is a matter of fact and consists in fact: namely unless the clause is added, notwithstanding any custom whatsoever, or, if it exceeds the memory of men, notwithstanding any custom whatsoever, even centenary and immemorial. On the contrary, because universal customs are presumed to be known to the Prince, they must be said to be abrogated by that very fact that the Prince enacts a contrary law, even if a general derogatory clause is lacking. And the same must be said of a universal law. But Bishops by their laws abrogate any particular custom whatever, because they are presumed to have full knowledge of the customs of their dioceses. C. Licet 1 de Const. in 6; C. I. beginning, Dispos. etc. a. 5; C. H. 5; L. 109. 199. Cf. l. 6. n. 680.


	Through cessation of the adequate motive cause, or the total end, on account of which it was enacted, with respect to the whole community; for when the cause of the law ceases, the legislator cannot reasonably urge it. And thus a precept also ceases if its end wholly ceases. S. Th. 1. 2. q. 103. a. 4 ad 3. - 3. Through desuetude, or through contrary custom clothed with the due conditions; for then at least the legal consent of the superior accedes. - Wirceburg. De Legib. c. 5. a. 5. 6.



This stability is a property exclusively proper to law, if law is compared with precept. For a precept ceases by the death of the one commanding or by cessation from office; but law is not extinguished together with the legislator. For when the physical person from whom the law emanated ceases, neither does the office of making laws cease, nor does the common good cease; and for that reason the law does not cease, since that common good is the universal and constant good of the whole society. But the good which a precept regards is a private or individual good, and by its nature variable; and with the physical person of the superior, the very office of commanding ceases of itself, as may be seen in a father, master, teacher, etc. - Meanwhile, however, even a precept or mandate sometimes does not immediately expire by the death of the one mandating: namely if the mandate is for pious causes, or in favor of a matrimonial dowry or of some student; if the mandatary is expressly ordered to execute something even after the death of the one mandating; if the matter is no longer intact, namely in judgments, in donations and promulgations to be made in the name of another; if the matter is even intact, but only the execution of some grace has been mandated in favor of another, and the granting itself of the grace has not been left to the choice of the mandatary; if the mandate proceeds from one having public power, for the cause of public utility; if it has been thus provided in the law itself, as sometimes happens in religious Institutes, and then the precept obtains perpetuity by force of the law itself. - La-Croix 566. 876; Struggl q. 1. n. 5; L. 140.


	A real law, which is concerned with immovable goods, adheres to the territory in which the immovables are situated. A real law, which constitutes the form and order of acts, also adheres to the place. The place governs the act, unless the act is altogether private. A personal law, which decrees those things that pertain to the state of persons, follows the person everywhere. A moral law, commanding or prohibiting a human action, immediately affects the territory, and is called a local law, to distinguish it from real and personal law; while a precept immediately affects the person. C. 2 de Const. in 6; C. I. preliminary disposition a. 6 seq. But in reality every law is properly local. For law regards the common good, namely the good of the community, which exists only in a determinate territory; whence it obliges a person only as existing in the territory, at least by fiction of law. Law obliges only subjects, and they are not subjects except in the proper territory of jurisdiction. But a precept regards the private good of the person; whence wherever he is, the precept urges. And this is certain and common if the question concerns a commanding superior directly having authority over the person, as a husband, father, master, regular prelate. But if the question concerns a superior directly having jurisdiction in the community and in the territory, the more common opinion affirms, while the less common opinion and one probable to S. Alphonsus denies. Nevertheless the more common opinion, according to prevailing practice, must be held; and consequently the precept endures until it is revoked, if it was made with legitimate cause and legitimate form. - L. 1. 2. n. 23; Bened. XIV De Syn. l. 13. c. 4. n. 9; Wirceburg. De Legib. c. 1. a. 1.



172 Does a law cease when the final cause ceases only in a particular case? - R. Affirmatively, if it ceases contrarily, namely when the matter of the law would be rendered harmful in that case, or very difficult. For positive law, especially human law, does not oblige with grave and proportionate inconvenience. It is controverted if it ceases only privatively, namely if the law would then be rendered useless. The first opinion, which several grave theologians hold, affirms, because the law is then rendered useless. But the second opinion, which pleases S. Alph. more, denies, because although the end of the law ceases in the particular, nevertheless it does not cease in common. For commonly speaking there is almost always the danger of hallucination, by which someone can easily be deceived in his own case.

Hence then the law becomes founded in a presumption of law, which indeed always obliges. Nevertheless S. D. adds that if a case occurred in which "someone were altogether certain and secure that every danger of hallucination is absent," he would not dare to disapprove the former opinion, L. 199. 1. 6. n. 613; indeed S. D. calls this opinion probable, l. 3. n. 846. - But it must be noted that the end of a law can be multiple, as in the reading of prohibited books; and then, when one ceases, the law does not therefore cease. L. H. A. tr. 2. n. 69; S. Th. 1. 2. q. 103. a. 4 ad 3, 2. 2. q. 154. a. 2. 3; Struggl q. 4. n. 25-27.

173 You will resolve: Betrothed persons are not exempted from the proclamation of banns, even if they certainly know that no impediment underlies the marriage. For the law is founded on the danger of universal nullity of marriage from omitted proclamations. Hence also someone cannot read prohibited books if he fears no danger to himself from them. And although that danger also truly ceases in a particular case, nevertheless the end of the prohibition does not wholly cease, since that end is not only that the danger of perversion be avoided, but also that occasion not be given to depraved writers to commit harmful things to print. Likewise he is still bound by the law of abstinence and fast who abhors meats and delights in fish, and he who can sustain for his stomach only one eating in the day. - L. 199.

174 What is interpretation of law, and how manyfold is it? - Law is not always clear. Hence for rightly understanding it interpretation is needed, which is defined: the genuine explanation of the law according to the mind of the legislator. Mind, not hidden, but expressed by the words of the law. Mind, because law is what the legislator willed. S. Th. 2. 2. q. 120. a. 1 ad 3.

Interpretation is: 1. Authentic, doctrinal, and usual, according as it is made by the superior himself, or by learned men, or from custom. In order that interpretation be truly authentic and not doctrinal, it is necessary that the Superior, or another who has this power from the Superior, declare the law insofar as he is Superior, that is, using the power of jurisdiction. For if as a private person he declares his mind, the interpretation will not be authentic, but doctrinal. Custom is equivalent to authentic interpretation if it is legitimately prescribed; otherwise it is merely doctrinal. For custom is "the best interpreter of laws." C. 8 de Consuet. Whence "those things are by no means to be changed which have always had a certain interpretation." L. 23 de Legib.


	Strict or broad, according as it is made strictly according to the natural property of the words, or broadly according to the more benign sense. Thus these words: sons, clerics, religious, etc., according to their natural signification can be taken strictly of natural and legitimate sons, of those initiated by first tonsure, of regulars solemnly professed, or broadly of all sons, of all ecclesiastical persons, of all religious, even novices.



	Comprehensive or merely declarative, or extensive or restrictive, according as by that interpretation either nothing new is introduced, or something is added by it, when the words are taken either as they sound or beyond their natural sense. - C. Inter alia 31 de Sent. exc.; Sixtus V, C. Immensa, Jan. 22, 1588; S. Th. 1. 2. q. 86. a. 6; Ithur. Cas. 53. n. 2 seq.; L. 1. 3. n. 760. 265; C. I. beginning, Dispos. etc. a. 3.





175 What are the rules of interpretation? - The words of law are to be taken according to their proper and usual acceptance, unless something absurd or unjust follows from this, or the law becomes wholly useless. For words demonstrate the will of the one speaking. And otherwise nothing would be certain in laws. Hence the common saying: Where the law does not distinguish, neither ought we distinguish. In doubt about the true sense, attention must be given to the mind of the legislator, or to the end and reason of the law; to the thing or matter about which the question is concerned; and to the circumstances either antecedent or consequent. R. 88 de R. I. in 6. - A penal and odious law in doubt is to be interpreted strictly; but a favorable law undergoes a broad interpretation. And generally "laws are to be interpreted more benignly, so that their will may be preserved." L. 18 de Legib. L. 12. 18. 19. 23. 24. 25. 26. 37 de Legib., L. 155 de R. I.; R. I. 15. 30 in 1; L. 200; Struggl q. 4. n. 1 seq.; Suarez De Legib. l. 6. c. 1; Wirceburg. De Legib. c. 5. a. 1.

176 Does authentic interpretation need promulgation in order to oblige? - R. Negatively, if that interpretation is a declaration of a sense clearly contained in the law, since such a declaration is not a new law; for it establishes nothing new, but declares what has been established, and has force backward. - R. Affirmatively, if the declaration is of a sense obscurely contained in the law, because it is then had as a new law; or if it restricts or extends the law, since then it is truly a new law. - L. 100. 200, 1. 3. n. 1027; Suarez De Legib. l. 6. c. 1. n. 3.

177 Must a law be extended from case to case because of identity of reason? - "Penal laws are not to be extended from case to case." L. 1. 6. n. 689. For hatreds are to be restricted. R. I. 49 in 6. - Likewise invalidating laws or laws granting some right cannot be extended from case to case; for then the act lacks value, or has force only from the positive will of the legislator. C. I. beginning, Dispos. etc. a. 4. - It must likewise be denied as regards other laws, even if the same reason runs; a fortiori if there is only a similar reason. For not the reason of the law, but the will of the legislator, duly intimated to the subjects, has the force of law and obliges. For the legislator can well dispose concerning one thing and not concerning another. Hence the common axiom: The reason of the law is not the law; and the end of the precept does not fall under the precept. L. 20. 21 de Legib.; S. Th. 1. 2. q. 100. a. 9 ad 2; L. 1. 3. n. 273. But "to act contrary to the end of the law is a certain disorder, which does not seem to be excused from all fault." L. 1. 3. n. 1030. - But if it is not licit of itself to extend a law from case to case, a fortiori it is not licit to extend a privilege from persons to other persons, from things to other things. C. 27 de Praeb. in 6; Reg. 28 de R. I. in 6; L. 14. 15. 16 de Legib.

Except nevertheless whenever otherwise something manifestly absurd or inequitable would follow, and the legislator could manifestly be accused of injustice, imprudence, ignorance. Thus by the Constitution Decori of S. Pius V, nuns are prohibited from going out of the monastery, except because of a great fire, or epidemic, or the sickness of leprosy. Therefore they will also be able to go out for another similar cause, for example flooding of the monastery, collapse, attack of robbers.

But this is chiefly had in the following: 1. In correlatives, for example, between husband and wife, betrothed man and betrothed woman; whence if the husband because of the adultery of the wife is admitted to divorce from bed, the wife also enjoys that right because of the adultery of the husband; if the betrothed woman is freed from betrothal because of the long absence of the betrothed man, C. 5 de Spons., similarly he is freed because of the absence of the betrothed woman. For then the legislator, expressly willing one thing, is judged to have implicitly willed the other also. 2. In things equated by law, such as presentation, postulation, election to a benefice; eggs and milk foods by reason of abstinence. What the law disposes in these matters concerning one, it is judged to dispose the same concerning another. And thus, if the more worthy is to be elected, the more worthy is also to be presented; if eggs are permitted, milk foods also are permitted. R. I. 53 in 6. 3. In connected things, of which one cannot stand without the other. Therefore he to whom a case is committed can also compel the parties to appear. C. 5 de Off. Deleg. 4. In things contained: for in the whole the part is contained; thus he who can make a testament can also make legacies; those to whom marriage is prohibited are also prohibited betrothal. L. 16 de Sponsal.

And these things have force even if the question concerns a penal law. Nor then does the rule have force: Hatreds are to be restricted, favors broadened. For that proceeds only when the disposition of the law is extended from interpretation of congruity, not when it must be extended from interpretation of necessity, which ought not so much be called extension as mere comprehension. And certainly extension of law is of two kinds: one necessary, the other congruential. The former is altogether required for justice or rectitude; but the latter not so, but is only voluntary, because although the law can justly comprehend many other things, nevertheless a lesser comprehension suffices for the justice of the law and the property of the words, with the reason of the law also being preserved. Now the general rule about not broadening penal laws must be understood of voluntary interpretation, that is, without which the prudent disposition and justice of the law can still be preserved; not of the necessary extension of law, which is required so that justice or equity may be preserved. And thus, a heretic is irregular. Therefore also an apostate. L. 12 de Legib. - L. 200, 1. 3. n. 293. 1027; Ithur. Cas. 53.

As it is necessary to extend a law when its reason is manifest, L. 12 de Legib., so also it is necessary to restrict it when similarly its reason is manifest; because the thing itself about which the question is concerned requires restriction; because otherwise something unjust or absurd would follow; because the case is altogether rare and foreign to the mind of the legislator; because otherwise the law would become too hard and severe. L. 18. 25 de Legib.

178 Do the Declarations, Decisions, and Decrees of the Sacred Congregations have the force of law? - There is no doubt that they oblige in the particular cases for which they are made. C. Sixtus V Immensa. There is no doubt that they have the force of law if the strength of Apostolic firmness is added to them. Cf. Bened. XIV, C. Sacramentum Poenitentiae, or if they have been solemnly published by mandate of the Apostolic See, or if in the Church they have been universally and by the use of several years disseminated. L. 106. But all the Decrees of the Sacred Congregations have the same authority if they have been duly promulgated. Pius X, C. Sapienti consilio, July 1, 1908.

Besides the aforesaid cases, concerning particular Decrees, about which alone there can be a question, there is a threefold probable opinion. The first opinion asserts that they have the force of obliging all, because they contain an authentic interpretation of laws. - The second opinion says that they do not oblige universally. The reason is that, in order that a law oblige all, solemn promulgation of a universal law is altogether required, and simple publication of a particular Response does not suffice. - The third opinion affirms this when the Declarations are comprehensive, namely when they do not depart from the proper and usage-received signification of the words. For then no promulgation is needed, since a new law is not made, but a law already made and promulgated is only explained. But it denies this when the Declarations are extensive, namely when they depart from the proper and commonly accepted signification of the words. For then they are new laws, which require legislative power and promulgation. But even if they contain an interpretation of doubtful and obscure common law, and not a mere declaration of clear law, they cannot have the value of universal law without legitimate promulgation, or before they are brought into common practice. Cf. 176. Schmalz. Dissert. prooem. n. 373 seq.; Pichler. Proleg. n. 46; Reiffenst. Prooem. n. 130 seq.; L. 1. 1. n. 106, 1. 3. n. 760. 765. 1027, 1. 6. n. 401. 403. 556. 593. 699, H. A. tr. 15. n. 87; Bened. XIV De Syn. l. 6. c. 6. n. 4, Index of the Work v. Congregation of the Council, its prudent inconstancy in its decisions and in rendering judgments; Scav. 1. 1. n. 339. 240, Milan ed. 1874; A. S. S. v. 3. p. 563 seq.; E. M.

178 bis. Note: The most recent ordering of the Roman Curia was made by the Constitution Sapienti consilio of Pius X, July 1, 1908. In it Congregations, Tribunals, and Offices are distinguished. There are eleven Sacred Congregations, and they are the following; to each of them its own matter is exclusively assigned, the cumulation of rights in all Offices of the Holy See being abrogated.


	Congregation of the Holy Office. It guards the doctrine of faith and morals. Therefore to it alone remains judgment concerning heresy and other crimes which induce suspicion of heresy. - To it also was devolved the whole matter concerning Indulgences, in which matter the Constitution In ipsis of Clement IX, July 6, 1669, fully remains in force. But the faculty remains intact to the Holy Office of knowing those things which concern the Pauline privilege and impediments of disparity of cult and mixed religion, besides those things which touch dogmatic doctrine concerning marriage, as also concerning the other Sacraments.



	Consistorial Congregation. It prepares the matters to be done in Consistories. In places which are not Mission places, it constitutes new dioceses and chapters; and treats those things which pertain to the division and general governance of dioceses, and to the election of Bishops, Apostolic Administrators, and Coadjutor and Auxiliary Bishops. In naming Bishops one must adhere to the Constitution Romanis Pontificibus, Dec. 17, 1903. To it also pertain those things which regard the governance, discipline, studies, and temporal administration of seminaries. But it resolves doubts concerning the competence of the Sacred Congregations. - A section was added concerning the spiritual care of emigrants, and concerning priests themselves who emigrate. Pius X, M. P. Cum omnes, Aug. 15, 1912.



	Congregation on the discipline of the Sacraments. To it pertains the whole legislation concerning the discipline of the seven Sacraments. Therefore to it pertain matrimonial dispensations in the external forum, dispensations of those to be ordained, and dispensations concerning the place, time, and conditions of receiving and reserving the Eucharist, and of celebrating Mass, etc. To it also belong questions concerning the validity of marriage or sacred ordination, and others pertaining to the discipline of the sacraments. Dispensations from impediments of marriage, in the form of a Brief, are granted by this Sacred Congregation, provided they are of an honorable nature, and if the dispensations themselves are subject to greater taxes. Other dispensations are given in the form of a rescript. Cf. Ord. servand. in Rom. Cur., special norms c. n. 13-16.



	Congregation of the Council. To it is committed the whole discipline of the secular clergy and Christian people; and therefore to it pertains the observance of the precepts of the Church, except the Eucharistic fast, which belongs to the S. C. on the Sacraments; to it pertain those things which regard Pastors and Canons, those which are referred to pious Confraternities, pious works, pious legacies, Mass stipends, benefices, offices, ecclesiastical goods; to it also pertains the faculty of exempting from conditions required for obtaining benefices, whenever they are to be conferred by the Ordinary; likewise those things pertain which regard ecclesiastical immunity and the celebration of Councils. - To this Congregation is joined the special Lauretana Congregation. The faculty of interpreting the Decrees of the Council of Trent no longer pertains exclusively to the S. C. C., but belongs to the individual Congregations according to their proper competence. S. C. Cons. Feb. 11, 1911.



	Congregation of Religious. To this Congregation pertain the affairs of all Religious, of those who live a common life without vows, and of secular third orders, whether among themselves, or with regard to them in relation to others; also dispensations from common law with religious pertain to it.



	Congregation of Propaganda Fide. Its jurisdiction is circumscribed by regions where the sacred hierarchy has not yet been at least perfectly constituted, and the state of mission perseveres. Nevertheless those things which regard faith, marriage, sacred rites, and religious as such are to be referred to the proper Congregations. It has united to itself the Congregation for the affairs of the oriental rite, which preserves its functions entire. - To it is joined the Committee for the union of dissident Churches. Besides, the administration of all goods has been committed to it, even of the Reverend Chamber of Spoils. Indults which until now it was accustomed to grant to others, it now grants only to its own subjects. Ord. servand. in R. C., special norms c. 7. art. 6.



	Congregation of the Index. To it pertains everything which regards harmful books and writings which are to the ruin of souls. - The Cardinals, Consultors, and ministers of this Congregation and of the Holy Office can communicate with one another all those things, and only those things, which pertain to the prohibition of books, and all are bound in this matter by the same secrecy.



	Congregation of Sacred Rites. To it pertain all those things which proximately regard the sacred rites and ceremonies of the Latin Church, and also the insignia and privileges of honor to be granted, both personal and real, which are referred to sacred rites and ceremonies. To it also pertain those things which regard the beatification and canonization of Saints and Sacred Relics, concerning which one must adhere to the Constitution In ipsis of Clement IX, July 6, 1669. - To this Congregation are joined the liturgical, historical-liturgical, and Sacred Chant Committees.



	Ceremonial Congregation. To it pertains the moderation of ceremonies in the Pontifical Chapel and Court, and of the sacred functions of Cardinals, and also the precedence of Cardinals and Legates before the Holy See.



	Congregation of Extraordinary Ecclesiastical Affairs. It treats those affairs which are referred to it through the Secretariat of State, especially those which are referred to Civil Laws and Concordats.



	Congregation of Studies. To it pertains the moderation of studies and academic degrees of Catholic Universities, even of those which pertain to Religious, and the faculty itself of granting academic degrees.





There are three Tribunals, namely:


	Sacred Penitentiary. Its jurisdiction is restricted only to those things which regard the internal forum, even non-sacramental, and it settles questions of conscience. It especially retains the norms of the Constitution In Apostolicae of Benedict XIV, Apr. 13, 1744, with the changes introduced and approved by legitimate use being preserved, and also the prescriptions through the Constitution Sapienti consilio and through the law Ord. serv. in R. C. which regard this tribunal. All things are expedited secretly and gratis in this tribunal. - Ord. serv. in R. C., special norms c. 8. art. 1.



	Sacred Roman Rota. To it are devolved all contentious non-major causes which are conducted in the Roman Curia, both civil and criminal, the judicial process being preserved. But causes are treated in disciplinary manner by the Congregations themselves to which they belong by reason of the matter. The proper Law must be observed by the S. R. Rota, which is joined to the praised Constitution Sapienti Consilio. In it is established the constitution of the Tribunal, competence, and mode of judging. Besides, in judgments the Rules approved by the Supreme Pontiff Pius X on Aug. 4, 1910, and promulgated on Oct. 25 of the same year, are to be observed. Finally those things also must be observed which agree with it in the Constitution Sapienti consilio and in Ord. serv. in R. C. Cap. 2. Canon 14 of the aforesaid proper law declares the competence of the Sacred Roman Rota thus: "§ 1. The Sacred Rota judges in first instance causes which the Roman Pontiff, either motu proprio or at the instance of the parties, has called to his own tribunal and committed to the Sacred Rota; and these, if need be, and unless otherwise provided in the rescript of commission, it judges also in second and third instance, by means of subsequent turns according to the prescriptions of can. 12. § 2. It judges in second instance causes which have been judged in the first grade by the tribunal of the Most Eminent Vicar of the City and by other tribunals of Ordinaries, and are referred to the Holy See by legitimate appeal. And likewise it judges these, if need be, even in third according to the mode prescribed in can. 12. § 3. Finally it judges in the last instance causes already known by Ordinaries and by any other tribunals in the second or further grade, which have not passed into a res judicata, and are referred to the Holy See through legitimate appeal. § 4. It also sees concerning recourses for restitution in full from any sentences which have passed into a res judicata and cannot find remedy before the judge of second instance according to the title on Restitution in full; provided nevertheless that the matter does not concern a res judicata from a sentence of the Sacred Roman Rota; and in these it judges both concerning form and concerning merit."



	Apostolic Signatura. Newly instituted, it is bound to observe the proper Law joined to the Constitution Sapienti consilio itself, and also those things which agree with it in the Constitution Sapienti consilio and in Ord. serv. in R. C. In that Law the question concerns the constitution and competence of the Supreme Tribunal of the Apostolic Signatura, and the mode of judging. This supreme tribunal knows concerning an exception of suspicion against some auditor of the Rota, concerning violation of secrecy and concerning damages inflicted by Auditors, concerning a complaint of nullity against a rotal sentence, concerning restitution in full against a rotal sentence which has passed into a res judicata.





Five Offices are listed, namely:


	Apostolic Chancery. Its proper function is to expedite Apostolic Letters under lead concerning the provision of consistorial benefices, concerning the institution of new dioceses and chapters, and for other greater affairs of the Church.



	Apostolic Datary. Its proper ministry is concerned with all those things which regard non-consistorial benefices to be conferred, reserved to the Apostolic See. Therefore it also draws up and expedites Apostolic Letters for their conferral, exempts in conferring benefices from required conditions, and cares for burdens and pensions imposed by the Supreme Pontiff in conferring the aforesaid benefices. But benefices are conferred by it through a Bull, or through a decree of simple signature, that is, no Bulls having been expedited. Ord. serv. in C. R., special norms c. 9. art. 2.



	Apostolic Chamber. Its care is also the administration of the temporal goods and rights of the Holy See, especially at the time when this is held vacant, according to the norms of the Constitution Vacante Sede Apostolica, Dec. 25, 1904.



	Secretariat of State. To it pertain extraordinary ecclesiastical affairs; insignia of honor to be granted, not reserved to the Prelate set over the Pontifical Household; and the expedition of Apostolic Briefs which are committed to it by the various Congregations.



	Secretariat of Briefs to Princes, and of Latin letters. This double office has its own function of writing the acts of the Supreme Pontiff in Latin.





The beginning of the year henceforth is to be taken not from the day of the Incarnation of the Lord, that is, from March 25, but from the Kalends of January, in all Apostolic letters to be expedited either by the Chancery or by the Datary. Apostolic Letters, by reason of the gravity of the affairs and of varied form, are distinguished into Bulls, Briefs, and Pontifical Rescripts. - Formerly Bulls were written on rather dark and thicker parchment, and in Lombardic or Teutonic characters; but now from the Motu Proprio of Leo XIII, Dec. 29, 1878, they are written on parchment paper and in Latin characters. Likewise the seal or leaden medal, from which they are called Bulls, with attached cords, is preserved only in Apostolic Letters of conferrals, erections, and dismemberments of major benefices, and also in other solemn acts of the Holy See. In others, the impression of a red-colored seal bears the images of the Apostles Peter and Paul, with the inscription of the name of the reigning Supreme Pontiff drawn around it. A Bull is inscribed: Pius, Bishop, Servant of the Servants of God, and the date is written according to the Roman Calendar. Consistorial nominations, the constitution of new dioceses and chapters, are done through a Bull. Briefs are expedited for affairs of lesser moment; they are written on white and thin parchment, or ordinary paper, and in Latin characters. They bear the seal of red wax with the image of S. Peter engaged in fishing; and therefore they are said to be expedited under the Ring of the Fisherman. Briefs are inscribed Pius Pope X. Their date is designated according to the common calendar. - Finally Rescripts are Responses of Pontiffs, which are often written on the back of the petitions themselves of the supplicants. The Congregation which is called the Reverend Fabric of S. Peter has care only of the property of the Basilica of the Prince of the Apostles according to the Constitution Quanta curarum of Benedict XIV, Nov. 15, 1751.

The Committees for advancing studies either of Sacred Scripture or of history; for administering Peter's Pence; for preserving the Faith in the City, remain in the state in which they were before. The Congregation of the Apostolic Visitation of the City having been removed, those things which pertained to it are referred to the committee of Cardinals to be constituted at the Vicariate of the City. In all Congregations, Tribunals, and Offices, things which are grave and extraordinary must first be signified to the Supreme Pontiff. Other things need pontifical approval, unless special faculties have been granted to their Moderators, and excepting the proper sentences of the Sacred Rota and Apostolic Signatura. - But the affairs to be treated in them are to be treated according to the proper laws and norms joined to the same Constitution Sapienti Consilio. - Organization, provision of officials, internal discipline, manner of acting before the Sacred Congregations, and taxes to be paid are established in the Order to be Observed, or General Rule, which is had for the Sacred Congregations, Tribunals, and Offices. - All officials are bound to swear an oath concerning faithfully fulfilling the office, not receiving gifts even spontaneously offered, and preserving secrecy, according to the formula established there. Provision of minor officials is made through competition in titles and knowledge. - Anyone can treat his own affairs before the Sacred Congregations by himself, through an advocate, through a procurator, through an agent either public or private, Ordo servandus p. 1. cap. 9. - Finally in the Sacred Congregations, Tribunals, and Offices of the Roman Curia, the special Norms of the same Order to be Observed of Sept. 29, 1908, p. 2, must be observed, which especially determine competence, the manner of treating various affairs, the mode of proceeding of full Congregations, and the functions and qualities of various administrators. Assistants must be distinguished by the laurel of doctor in sacred theology and in canon law. Although, with the cumulation of rights in the Offices of the Holy See abrogated, its own seat has been constituted for each affair, nevertheless, because in peculiar cases there can be place for doubt or error, the ancient law remains firm by which, when a petition for obtaining a matter pertaining either to grace or to justice has been referred to and accepted by some Office, it is licit for no one for any reason to approach another Office of his own accord for the same end; but the consent of the Office itself with which the matter began to be treated is needed, or a decree of the Consistorial Congregation by which permission is given of transmitting the affair. Once a question has been instituted before some Congregation by the path of administration and discipline, and this mode of acting has been admitted by the parties, or at least not refused, it is no longer licit for them to institute a strictly judicial action on the same cause.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

179 What is epikeia? - Epikeia is brought back to interpretation, which is a benign but equitable interpretation of law, by which a universal law, or when it speaks universally, is judged not to extend itself to such a particular case, although clearly comprehended in the words of the law, because of particular circumstances which were not either foreseen or in fact comprehended by the legislator. If, for example, a law prohibits carrying weapons at night, I can carry them if I must go out and I will be meeting my enemy seeking me to death.

Yet in order that there be place for epikeia, the law must not only cease negatively in the particular case, because namely the end of the law is then lacking; but it must cease contrarily, namely because observance of the law is rendered sinful, harmful, or too burdensome. Nor then is it necessary to ask the superior, although this can easily be done. For this is deduced from the very properties of law. For law must be honorable, useful, possible, just; and therefore it does not oblige with grave inconvenience, nor does it burden someone above the rest. And this pertains to epikeia. For epikeia is the directive virtue of laws, according as the notion of justice and common utility demands. Hence epikeia pertains to justice commonly so called, as a certain existing justice according to which legal justice is directed, as by a higher rule of human acts.

But there is also place for epikeia when, although the law in a particular case is not rendered sinful, harmful, or too burdensome, nevertheless from a certain equity and benignity it is judged, certainly or at least probably, that the legislator did not wish to include that case in the words of the law. For equity is preferred to rigor. L. 7 de In integrum restit.; L. 8 de Iudiciis C. And then, while doubt remains, since it almost falls back into dispensation, it is necessary of itself to approach the superior, if he can be consulted. But this will not be necessary when it is evidently established that the mind of the legislator was otherwise; for in manifest things there is no need of interpretation, but of execution. - L. 3 seq. de Legib.; L. 201; L. 201; S. Th. 1. 2. q. 96. a. 6, 2. 2. q. 60. a. 5 ad 2, q. 120, q. 147. a. 4; Suarez l. 2. c. 16; Struggl q. 4. n. 7. 8; Ithur. Cas. 53. n. 9-13; Schmalz. l. 1. t. 2. n. 44.

The print's appendix has more on this paragraph: [On Epicheia](/manuals/bucceroni/on-epicheia). (ed.)


II. On the Author of Law

180 Who generally can make laws? - Since God is Lord of all, and has ordered obedience to superiors not only ecclesiastical but also civil, not only he himself, but they also can make laws. L. 140. Hence several laws are distinguished:

Eternal law, which is: The eternal reason and will of God commanding the natural order to be preserved and forbidding it to be disturbed. S. Aug. l. 22 Contra Faustum c. 27. It is the beginning and foundation of every law; for from it flows natural law, and from natural law the remaining laws take their force and norm. Cf. S. Th. 1. 2. q. 91. a. 1, q. 93, q. 95 a. 2, q. 96. a. 4; Wirceburg. De Legib. c. 1. a. 2.

Natural law, which is the eternal law of God promulgated to men through right reason, by which we discern what is good and what evil, the good to be done and evil to be avoided. Therefore the object of this law is that which is per se and intrinsically good or evil. In it are distinguished the first principles of morals, immediate conclusions, and mediated conclusions. Cf. S. Th. 1. 2. q. 91. a. 2. 6, q. 94; L. 102; Wirceburg. l. c. a. 3. 4. 6.

Divine law, which is law given by God through revelation. It is twofold; for one is contained in the Old Testament, the other in the New Testament. The Old Testament contained ceremonial, judicial, and moral precepts. Only the moral precepts remain to be observed today, the rest having been abrogated by the New Law. Matt. 19:17; 1 Cor. 7:19. The New Testament, besides counsels, contains precepts of catholic faith, morals, sacraments, sacrifice, and ecclesiastical hierarchy. The moral precepts are those very things which stand by natural right, and the law of the unity and indissolubility of marriage is that which, enacted from the beginning of the world, was confirmed by Christ. Matt. 19:4 seq. Cf. S. Th. 1. 2. q. 91. a. 4. 5, q. 98-108; L. 103. - The legal precepts of the Old Testament, or ceremonies, sacred things, sacrifices, sacraments of the Mosaic Law, all ceased after the Gospel was promulgated, nor can they be observed without sin. Eugene IV, B. Cantate Domino. - Wirceburg. l. c. c. 2.

Canon and civil law. The former is from ecclesiastical power, and it touches those things in the Church which regard the salvation of souls. The latter is from civil power, and moderates rights and obligations between citizens and citizens; between citizens and society and its Prince; between nation and nation. Whence private, public, and international or law of nations arises. C. 1. 13 de Const., C. 2 e. t. in 6; Inst. l. 1. t. 1. 2, l. 2. t. 1. § 11; L. 2 de Origine Iuris etc. §§; S. Th. 1. 2. q. 91. a. 3, q. 95, 2. 2. q. 57; Wirceburg. l. c. c. 3; E. M.

But the law of nations can be taken otherwise, namely insofar as it is distinguished from civil law. Appositely S. Th. 1. 2. q. 95. a. 4 says: "It belongs to the notion of human law that it be derived from the law of nature, and according to this positive law is divided into the law of nations and civil law. For to the law of nations pertain those things which are derived from the law of nature as conclusions from principles, such as just purchases, sales, and other things of this kind, without which men cannot live together with one another; which is of the law of nature, because man is naturally a sociable animal. But those things which are derived from the law of nature by way of particular determination (of certain common things, a. 2) pertain to civil law, according as any city determines something suitably to itself." And thus likewise that one must not kill pertains to the law of nations; for it is derived as a conclusion from the fact that evil must be done to no one. To punish the criminal with such or such a penalty pertains to civil law; for it is a determination of the common law of nature, that he who sins be punished. S. Th. ib. a. 2. "And therefore Caius the jurist says, L. 9 ff. De Iust. et iure: What natural reason has constituted among all men, that is preserved equally among all, and is called the law of nations." S. Th. 2. 2. q. 57. a. 3. Hence the law of nations embraces not only those things which are imposed by the very necessity of nature, as the division of goods, but also those things which flow from a certain highest suitability of nature, and which therefore are preserved by all through use and custom, by a certain implicit compact, or, when doubts arise, by an explicit compact, such as to enter a foreign region, unless danger arises from it for that region; free navigation of every sea; mutual commerce among peoples; transmission of letters; abolition of servitude, etc. - But positive law more determinately defining the various relations to be observed among nations will be able better to be called international law.

180 bis. Note: Natural law is altogether immutable, since it regards those things which by their nature are good and by their nature are evil. Against this immutability, as is clear, certain things permitted by God have no force, which because of peculiar circumstances were no longer opposed to the right order, as, for example, polygamy permitted to the patriarchs, dissolution of marriage, etc.; or were not opposed to that order because the matter is subject to divine dominion, as theft once permitted to the Hebrews. But change is not had as regards the precepts of natural law which are called primary, without which the order of things cannot exist, as, for example, the honor due to God, subjection in man of the lower part to the higher, etc.; but only as regards those precepts which are called secondary, and which regard not the very being of the order, but the perfection of the order, as, for example, the marriage of brothers and sisters permitted to the first parents. - S. Th. 1. 2. q. 100. a. 5; Wirceburg. De Legib. c. 1. a. 5.

Canon Law: The collection of canonical laws constitutes Canon Law. Yet some canonical laws are contained in the Corpus Iuris, others are outside it. The Corpus Iuris contains three Parts. The first part contains the Decree of Gratian, a Benedictine monk, around the year 1150, in which, in a threefold part, under the title on Distinctions, on Causes, on Consecration, there is treated successively of ecclesiastical persons, ecclesiastical judgments, and sacred things. This collection is not authentic; therefore the individual texts have and retain their force from themselves, not from the collection. The second part contains the Decretals by S. Raymond of Pennafort, of the Order of Preachers, in the year 1234, in which likewise, in five books, there is treated successively of persons, judgments, things, marriage, and penalties. This collection, completed and published by order of Gregory IX, is authentic, and therefore the laws contained in it have the force of universal laws from the very fact of insertion into it. The third part contains the sixth book of the Decretals, so called because it was added to the five books of the Decretals of Gregory IX. It was published by the authority of Boniface VIII in 1298; therefore the collection is authentic, and proceeds in the same order as the Decretals of Gregory. This third part also contains the Clementines and Extravagantes. The Clementines are so called from Clement V, who after the Council of Vienne, over which he himself presided in 1311, ordered the Constitutions issued by himself and by the same Council of Vienne to be collected. Therefore this too is an authentic Collection. It is divided into five books. This same third part contains the Extravagantes of John XXII and the Common Extravagantes. The former are constitutions issued in the earlier years of the pontificate of the aforesaid Pontiff. The latter are other Constitutions issued by John XXII and by other Pontiffs, divided into five books. Although all those Constitutions are genuine, nevertheless they do not constitute an authentic Collection. The other Constitutions that are present, besides these, of the Council of Constance, of Trent, and of the Vatican, and also of the Supreme Pontiffs, issued afterward, were not collected into the Corpus Iuris.

Civil Law: Roman Law is contained in the Corpus of Civil Law issued by order of Justinian in the 6th century. It embraces four parts: the Institutes of Justinian, divided into four books, which are subdivided into titles and paragraphs; the Pandects, which comprehend selected responses of jurists, to which the force of law was attributed, also called the Digest or Digests, because they contain legislation arranged in order, and are divided into fifty books, which are subdivided into titles and laws; the New Code, or repeated lectures, that is, in a second edition or publication, C. Cordi nobis, Nov. 16, 534, which contains twelve books, subdivided into titles and laws, and embraces the constitutions of Princes; the Novels, or Constitutions issued after the Code, which are not all of Justinian himself, and are genuine, although their Collection is not authentic as the three preceding parts are. Modern law is contained in modern Codes, which are divided into books, titles, and articles.

181 Who make laws in the Church? - The Church is a true and perfect society, plainly free, superior to civil society. It has power conferred on it by God not only of directing through counsels, but also of commanding through laws; nor does it enjoy only legislative power, but also judicial and coercive power. Its laws, independently of any civil power whatever, have force and oblige in conscience, and they do not only stand in matters of faith and morals, but also extend themselves to the discipline of the Church. Cf. E. M. 180. The Primacy of the Supreme Pontiff was instituted by Christ, and it is of divine right that Blessed Peter have perpetual Successors in that primacy. But the Roman Pontiff is the successor of Blessed Peter in the aforesaid primacy, not only of honor, but also of jurisdiction, over the universal Church. Likewise the Roman Pontiff is infallible when he defines a doctrine of faith and morals to be held by the universal Church. And he has supreme power of making laws for the whole Church, nor does he in any way violate the rights of Bishops by various reservations. Bishops have no power except one dependent on the Supreme Pontiff and subordinated to him. For the Church is not instituted nor administered in the manner of a republic. C. Si quis 2 de Maior., C. Ut animarum 2 de Const. in 6. Legates also make laws in their Provinces, but in the name and by the authority of the Supreme Pontiff. C. Nemini 10 de Off. legati. Legates are those who are deputed by the Supreme Princes for handling more grave affairs, or a generality of affairs.

A General Council is principally composed of all the Bishops of the catholic world. It can make laws for the whole Church. But its Decrees, in order to have force, must be confirmed by the Roman Pontiff. - A Provincial Council is principally composed of the Bishops of some province, with the Metropolitan presiding. From the Council of Trent it would have to be held every three years. It makes laws for the Province. Its Decrees are to be reviewed by the S. C. C. But they are approved in common form, so that they acquire nothing of new right; and in specific form, so that they become pontifical laws. Sixtus V, C. Immensa aeterni; Pius X, C. Sapienti concilio, Ord. serv. in R. C., special norms c. 7. a. 4 par. 6. But the Metropolitan can promulgate them by public edict. Nor indeed do the Decrees of Councils, whether plenary or provincial, lack their force unless they have been incorporated into diocesan statutes. S. O. Sept. 10, 1896. Bishops make laws in their own dioceses, namely after they have been canonically instituted in their own dioceses, Apostolic letters having been expedited and exhibited, C. Iniunctae de Elect. Extrav. Comm.; C. of Pius IX Romanus Pontifex. For they are true Rulers in their dioceses, Acts 20, 28. But a power of this kind is necessary for the right administration of the diocese. Hence Bishops can indeed make laws, each for his own diocese, even without the consent of the chapter, unless however the question concerns those things which can yield to the prejudice of the chapter or clergy. C. Novit 4, C. Quanto 5 de His quae fiunt a prael. Nevertheless the custom has prevailed that, unless it has been expressly provided otherwise, those things which a Bishop decrees outside synod, the chapter not having been consulted, do not have the force of law, but of a simple statute, which consequently ceases when the right of the Bishop ceases, by death, translation, abdication. But statutes of the Bishop, even outside synod, yet made and promulgated after the counsel of the chapter has been heard, according to the truer opinion, have the same perpetuity as Synodal Constitutions. Bishops can decree nothing against the laws of the Pontiff, nor in matters reserved to the Holy See, since an inferior does not have jurisdiction over a superior. Bened. XIV De Syn. l. 12. c. 5. n. 1, l. 13. c. 5; L. 104, l. 7. n. 6. Archbishops and Patriarchs cannot make laws for the dioceses of suffragans, because they are not superiors properly so called, although they can settle their disputes brought before them. - L. 105; Struggl q. 2. n. 6; E. M.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

182 Can others also besides the Supreme Pontiff and Bishops establish laws? - A Cardinal can, by reason of his dignity, make laws in the Church of his Title. C. His quae de Mai. et obed., C. Querel. de Elect., C. of Innocent XII Romanus Pontifex, Sept. 17, 1692. But the College of Cardinals, when the Roman See is vacant, if necessity does not urge, cannot make laws; rather it must immediately apply itself to the nomination of another Pontiff. Clem. 2 de Elect., C. 3 de Elect. in 6; Pius X, C. Vacante Sede, Dec. 25, 1904, t. 1. c. 1-4.

Abbots and exempt Prelates can make laws for their territory, where they exercise quasi-episcopal jurisdiction; for legislative power is joined to jurisdiction. The cathedral chapter, when the See is vacant, can establish laws which would be necessary for various circumstances. For by right it succeeds to the jurisdiction of the Bishop. C. His quae 11, C. Cum olim 14 de Mai. et obed.; L. 104; Lugo Resp. Mor. l. 1. d. 21. n. 5. Chapters or General Congregations and Regular Prelates are able to establish true laws within the limits of their jurisdiction, according to the proper Constitutions of the Order. For they have statutes approved by the Supreme Pontiff, which grant them this faculty. Jurisdiction, namely granted by the Pope, but not by force of the vow, which, since it is personal, gives only the power of imposing precepts, but by no means of establishing law. Elbel 278-280.

Abbesses or Superiors of nuns cannot make laws properly so called, since they are not capable of ecclesiastical jurisdiction. Nevertheless they can exact obedience in conscience concerning things commanded, or concerning those things which conduce to the advancement of nuns according to the rules. For they have the right of commanding both from the vow of obedience emitted by the subjects and from the necessity of discipline which must be preserved in the community. Hence novices, although they are not bound to obedience strictly by force of a vow, which they have not emitted, are nevertheless in some way bound to obey by reason of regular discipline. For this reason "abbesses can make precepts for the right governance of the house, and even oblige under grave fault." L. 104. Cf. Schmalz. l. 1. t. 31. n. 38. 39; Elbel 281-284.

Pastors cannot establish laws. The reason is that they do not have jurisdiction in the external forum. Colleges can establish statutes for themselves, which bind their members as agreed compacts. Nevertheless the statutes of chapters in cathedral churches, etc., acquire the force of law from the approval of the Bishop. Bened. XIV De Syn. l. 13. c. 5. n. 1. If Chapters neglect to make their own Statutes, the S. C. C. commands Bishops that they themselves make Constitutions and enjoin them on the Chapter to be observed. Lucidi De Visit. SS. LL. V. 1. C. 3. § 4. n. 146. - E. M.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

183 Who make laws in Civil Society? - The Prince or the people or both together, according to the varied form of government, make laws. In monarchical Governments, Princes who enjoy supreme power in civil society make laws. In representative Governments the power of making laws resides in the King, or in the President of the republic, and in the legislative Body constituted from Deputies, or also from Senators. Indeed secular Princes are true superiors in civil society, and that power is necessary for the right governance of civil society. Therefore there is no doubt that their laws can also oblige in conscience. L. 104; S. Th. 1. 2. q. 105. a. 1; E. M.

184 Note: 1. The Church, condemning liberalism, condemned errors averse to catholic doctrine, not certain forms of civil governments or political factions which are called liberal. S. O. Aug. 29, 1877. The will of the people publicly manifested by no means constitutes the supreme and independent law. A people sins by not receiving without any cause a law promulgated by the Prince. - Syll. prop. 39 seq.; E. M. 166. 168.


	"The Supreme Pontiff will be able to abrogate or correct civil laws of other Princes if they are opposed to equity." L. 103. For although the Supreme Pontiff does not have direct power to establish all laws obliging in civil matters, but only in ecclesiastical matters, C. 13 de Iudiciis, C. 13 Qui filii sunt legitimi, nevertheless indirectly he has power also in this matter, insofar as he can correct civil laws harmful to the salvation of the faithful, and can supply the negligence of civil Princes, C. 1. 2 de Empt. et vend.; C. 1. 2 de Tregua et pace. And thus of ancient Roman Law "some civil laws are expressly approved by Canon Law, others expressly corrected, others neither approved nor reproved.... Approved laws without doubt oblige in conscience.... Corrected laws indeed do not oblige in conscience.... Those not reproved seem tacitly approved by Canon Law.... C. 1 de Nov. oper. nuntiat.... Likewise C. Super specula de Privil.... And Pope Gelasius, ep. 4 to Emperor Anastasius, wrote: As far as pertains to the orders of public discipline, the Bishops of religion themselves also obey your laws." L. 106. Understand these things not only of Roman Law, which once prevailed, but also of Civil Law which prevails at present. For the order of public discipline and the command of legitimate power are the reason why Roman Law is approved by Canon Law, and the same reason prevails in any well-ordered civil society. But Roman Law with Canon Law once constituted the Common Law, so called because for many centuries the whole world commonly used it.



	"Certainly both the Church and the state each has its own principate; and therefore in managing its own affairs neither obeys the other, certainly within the limits constituted by the proximate cause of each. Yet from this it in no way follows that they are disjoined, much less fighting." Leo XIII, Enc. Sapientiae christianae, Jan. 10, 1880. Since each power is from God and tends to the same end, they foster one another. Hence, whenever the matter is common to each Law, Civil Law is supplied from Canon Law; and, on the contrary, what is lacking to Canon Law is supplied from Civil Law, C. 1 de Nov. op. nunc., not indeed Roman Law, which once prevailed, but that which now prevails; because each Law is mutually fostered for this reason, that each Power ought mutually to be fostered, certainly not the power which has ceased, but that which exists. Nevertheless Canon Law, when it takes interpretation from Civil Law, must be interpreted not from that which now prevails, but from Common Law; because it was established while that was commanding. - Leo XIII, Enc. Arcanum, Feb. 10, 1830, par. Nemo autem, Enc. Immortale Dei, Nov. 1, 1885; Pius X, Enc. letter to the Bishops of France Vehementer nos, Feb. 11, 1901, Enc. Letter Iamdudum in Lusitania, May 24, 1911; Bened. XIV De Syn. l. 9. c. 9 seq.; L. 104. 105. a 106; D'Annib. ed. 4. p. 1. n. 201; E. M.





185 Can tyrants make laws, so that these truly oblige? - Laws and sentences, in themselves honorable and just, made by a tyrant, oblige, whether he is such de facto, or by administration; or whether he is such de iure, or by title, but peacefully possesses the kingdom, and has not yet by prescription, by consent of the republic, by cession of the legitimate Prince, become himself a legitimate Prince. The reason is that the former has legitimate power, although he abuses it; the latter also has power, although usurped, and is bound to restore it to the legitimate Prince. For society cannot stand without some power, nor ought it ruin itself. He has power: whence this does not regard those who have usurped spiritual power. But peacefully, etc.; otherwise there is no obligation of obeying him, since he is not yet a true superior. - L. 94, H. A. tr. 8. n. 13; S. Th. 2. 2. q. 104. a. 6; Letter of Leo XIII Magna animi nostri, May 3, 1892. Cf. E. M. n. 705.

186 Note: The obligation of obeying the laws of a tyrant who has usurped power is founded on the necessity of preserving order in the community. But subjects can also perform certain things which yield to some utility of the tyrant, such as to pay certain tributes, keep watches, dig for the construction of a fortress, etc.; since these are works indifferent per se, and to refuse them would not profit the legitimate Prince, but would inflict most grave harms on the subjects themselves. But it will be altogether illicit to do other works which proximately and formally look to confirming the unjust usurpation and to inflicting damage on the legitimate Prince. La-Croix l. 2. n. 275.

187 You will resolve: If a tyrant is such by right or title, in the very act of invasion he can make no laws, nor is he to be obeyed, nor is it licit in any way to help or recognize him, so that he may acquire possession of the kingdom and be established in it. The reason is that the invasion gives him no right.

188 Whether custom has the force of law? - Custom, as it is considered materially, is a manner of acting introduced from frequent acts of the whole community, or of the greater part of the same. But formally it is a certain right constituted by morals, which is taken as law, even if law, namely written law, is lacking. Schmalz. l. 1. t. 3. n. 1. Custom has the force of law. This is clear: 1. From the common opinion of theologians. 2. From various places of either canon or civil Law, from which it is undoubtedly drawn that custom is to be held as law. Cf. tit. de Consuet.; L. 32. 33. 35. 36 de Legib.; C. I. 2. 580. 1654; C. G. a. 671. 3.

By reason; for, once a custom has been introduced, for example, against a law, the law no longer contributes to the common good; and on the contrary, once introduced beyond the law, the reason of the common good urges. - L. 107; S. Th. 1. 2. q. 97. a. 3, 2. 2. q. 79. a. 2 ad 2; Struggl q. 4. n. 28 seq.; Ithur. Cas. 53. n. 7; Bouix De Princip. p. 2. s. 6; Wirceburg. c. 5. a. 4. In the external civil forum generally, by reason of public order, no custom against law is usually admitted, neither past nor future, but only in certain matters determined by the law itself. C. I. preliminary law, year 1866, a. 48, art. 580. 1654, C. I. Comm. 1; C. H. 4 and Law May 11, 1888, a. 5. 6. 7; C. H. 5. 6; C. L. 9; C. G. 671; C. He. preliminary title a. 1. 5. But in canon law, since this Law chiefly regards the good of souls, custom has constantly been admitted, and is also admitted at present.

189 How manyfold is custom? - A threefold custom is usually distinguished: according to law, namely that which confirms and interprets an already established law by long use, Cf. Can. De istis D. 4; L. Si de interpretatione de Leg. 27 Dig.; beyond law, which introduces a new right, commanding or prohibiting something concerning which no written law is had, Cf. Can. Consuetudo D. 1; L. De quibus de Leg. 32 Dig.; against law, namely by which either a law is not received, or, once received, is abrogated or derogated. L. 107. 108. "Custom both has the force of law, and abolishes law, and is the interpreter of laws." S. Th. 1. 2. q. 97. a. 3. - C. I. 580. 1654; C. G. 671.

Besides, one custom is universal, which obliges all in the universal Church, or in the whole territory of some temporal Prince; another particular, which obliges only in some place, in some diocese, etc. The style of the Curia is reduced to particular custom, which is taken for the customary observance in the Roman Curias, and for unwritten law, and is to be observed as law from the Constitution Cum gravissimae of Paul III. - But generally the customary observance in some place is called the local style, and outside the place it has no force, Riganti on Reg. 42. n. 225, on Reg. 45. § 1. n. 97 etc. From C. I. Comm. 89, C. I. Civ. 1513, in the matter of commerce style and custom prevail over common Law. - Suarez l. 7. c. 5. n. 5.

190 What things are required for having custom? - In order that custom be legitimate several conditions are required:


	That it be rational, that is, that it not be an incentive of sin, nor pernicious to the common good. Otherwise it can never acquire the force of law, since law must be honorable, useful, just. Hence there can be no custom against natural and divine law, but only against human law; nor against this in those things which break the bond of ecclesiastical discipline, C. 5. 11 de Consuet., or which can be constituted only by privileges. For since custom is an unwritten law, it can be had only in those things which can be constituted by laws. L. 39 de Legib.; L. 107; S. Th. Quodl. 2. a. 8; Schmalz. l. c. n. 7.



	It is required that it be introduced by the whole community, or at least by the greater part of it, capable of being governed by law, and capable of making law; and if it cannot of itself make law, it suffices that its manner of acting can obtain the force of law, the consent of the Prince acceding. For that is judged morally done by all which is done by the greater part. But custom must be introduced by those for whom laws or statutes can be constituted. Hence not only perfect societies can introduce custom, but also imperfect ones, a province, city, diocese, chapter of canons, religious order, monastery, etc. Women cannot introduce customs against the proper laws of men, nor conversely; as neither can ecclesiastics against the laws of laymen, or conversely, unless the matter is common. Therefore clerics as regards spiritual matters are not obligated by a custom made by laymen, since laymen are incapable as regards spiritual matters of introducing custom for clerics. Private persons cannot introduce custom. L. 32 de Legib.



	But it must have been introduced through repeated acts, and not interrupted until the custom is completed, voluntary acts, that is, neither from ignorance nor from error, for example if the people thinks that a law exists which in reality does not, nor extorted by force and fear, but from an intention of introducing custom and of obliging themselves, or disobliging themselves, finally public acts. For only these acts, with these conditions posited, can be had as conducing to the common good, so that then the legislator can reasonably consent to such a manner of acting. Moreover custom, since it has the force of law, must be promulgated no less than law. - Not interrupted: they can be interrupted in two ways, in fact, if the community ceases to act; in right, if the superior urges the law. With the intention of introducing custom: this mind or intention is gathered from circumstances, namely if the custom is constantly observed, and with no light inconvenience, if transgressors are punished, if pious men commonly think so. - L. 39 de Legib.; S. Th. 1. 2. q. 95. a. 4, q. 97. a. 3.



	It is by no means required that good faith always be present from the beginning, for even by sinning a custom can be made which afterward becomes honorable. For custom against law has a threefold state. In the beginning, all those introducing the custom against the law sin. In progress, those using a custom introduced by their elders no longer sin, but they can be punished. In the end, they neither sin nor can be punished when using the custom already prescribed. Therefore custom cannot altogether be equated with prescription. L. 107; Schmalz. l. c. n. 6.



	It is required besides that it endure for a long time. But here one must distinguish: either custom is introduced by way of connivance, namely the legislator knowing and conniving, which happens when the legislator knows that the law is not received and dissembles, although he could easily urge observance; or it is introduced by the ordinary way of prescription, the legislator being ignorant. If the first, Benedict XIV teaches that "no space of time is necessary.... For then, after a few acts tolerated by the superior, it is presumed that he by this very connivance tacitly revokes his law, and does not wish to bind by it the community to which it is displeasing." De Syn. l. 13. c. 5. n. 3; Ithur. Cas. 53. n. 7. 8. If the second, there are several who require 10 years, both as regards Roman Civil Law and Ecclesiastical Law. But others require 40 years as regards each Law. For from this Law an inveterate, long-lasting, long, long-lived custom is required. L. 32. 33. 35 de Legib.; L. 1. 2 C. Quae sit longa. Consuet.; L. 107. 139, l. 3. n. 849. And here must be recalled centenary and immemorial custom, by which all those things can be acquired which can be acquired by privilege and indult of the Prince, C. 13 de Iudic. n. 5; and it is not revoked even by a clause revocatory of any custom whatsoever having been added, "unless it is expressed, because when the superior wishes also to revoke that custom, he expresses it." L. 109.



	Now custom can obtain the force of law insofar as the consent of the Prince accedes to it, either express, or tacit, which is had when the Prince knows the custom and, although he could, does not contradict it, or at least legal consent, which is that which is had beforehand through laws universally approving legitimate customs. For legal consent of this kind it is not required that the Prince know the custom; nevertheless it is required that it not be established that he was unable to protest against the custom. For if the Prince constantly resists, then no custom is made. But if no law of this kind is present, such a general will is always supposed in the legislator. For the common good demands this. - C. Cum tanto fin. de Consuet.; L. De quibus de Legib.; L. 107, l. 3. n. 290. 1009; Suarez l. 7. c. 8. 15; Schmalz. l. 1. p. 1. t. 4; Gur. Cas. 132 seq.; S. Th. 1. 2. q. 97. a. 3; E. M.





191 What if contrary custom is prohibited by law? - "If the clause is added, notwithstanding any custom whatsoever, the opposed past custom is understood to be reproved, but not the future.... But if the clause reproves any future custom whatever, still they say that it is more probable that such a custom can abrogate the law. If it is reproved... as irrational... as contrary to natural or divine law, then no custom can have force. But if it is reproved as irrational for the time in which the law is made, then from a new cause it can be rendered rational." L. 108, l. 6. n. 325 toward the end; A. S. S. v. 4. p. 26. Since every law is rational, it cannot exclude rational contrary customs after they have already been formed. Therefore, if the clause is added, any contrary custom in the future being excluded, this clause renders more difficult an arising ordinary contrary custom, and excites the vigilance of the legislator to impede it as far as possible, but it will not exclude an extraordinary, centenary and immemorial custom already formed.


III. On the Subject of Law

192 What is the subject of law? - The subject of law and obligation are all and only subjects for whom the law has been made. For the whole force of obliging is in the superior. But only a subject corresponds to a superior. But laws are not always made for all subjects, as military laws, laws of clerics, etc. - General local laws are made for any place, and particular laws for a particular territory; those are held by them who dwell in the same territory, and have domicile or quasi-domicile there, or are staying there. Cf. 199. - S. Th. 1. 2. q. 93. a. 5, q. 96. a. 5; L. 153; Wirceburg. c. 4. a. 4.

193 You will resolve: Every man is subject to natural law. For natural law is the very reason and divine will commanding the order to be preserved and forbidding it to be disturbed, promulgated through the very light of reason, namely insofar as God inserted it into the mind of men to be known naturally. But every man enjoys reason. Therefore it is not licit to provoke infants, drunkards, and the insane to intrinsically evil actions. L. 153. 155. - All and only those habitually possessed of reason, who exist under the jurisdiction of the legislator, can be subject to a positive law commanding or prohibiting human action. For law is a rational and stable rule for the common good. But men habitually lacking the use of reason cannot be directed by a rational and stable rule to the common end of society. Hence meats are licitly given to infants not yet having obtained the use of reason, and to the perpetually insane, on prohibited days. They are illicitly given to those insane for a short time and to drunkards. L. 153. 155; Elbel n. 355 seq.; Struggl q. 3. n. 8 seq.

The legislator is not bound directly by his laws as such, that is, as regards the obliging and coercive force; nevertheless indirectly, as regards the merely directive force, from a certain equity he is bound to conform himself as head to the members, namely as regards those laws which befit his state. Hence "it is probable, scandal being excluded, that he is bound only under light fault, because he is bound to the law only from honorableness." L. 154. Scandal being excluded: for if scandal were present in a public transgression of the law, he would be bound to observe it; by no means however in that case would he also be subject to the penalties which he himself imposed on transgressors. Likewise he is also bound to use equal condition in contracts. C. Iustum Dist. 9; L. 154; S. Th. 1. 2. q. 96. a. 5; Struggl q. 3. n. 1; Lessius De Iur. et Iustit. l. 2. c. 35. dub. 5. n. 33; Suarez De Legib. l. 3. c. 35.

Infidels, not yet baptized, are not obligated by the laws of the Church, although they are bound to enter the Church. 1 Cor. 5:12. On the contrary, heretics, schismatics, and the excommunicated are of themselves held by ecclesiastical laws. This must be understood of the excommunicated as regards acts not interdicted by the excommunication itself. But as regards heretics, in places where they are tolerated, penal laws have no effect. Trent sess. 7. c. 8 de Bapt.; Schmalz. l. 4. t. 1. n. 378-380, t. 3. n. 99, l. 5. t. 7. n. 171-174; Reiffenst. l. 1. t. 2. n. 274; L. 154.

Greek Catholics, and generally Orientals, although they are held by definitions of catholic doctrine concerning faith and morals, nevertheless are not bound by disciplinary laws of the universal Church, unless something is established concerning them, either by express mention made of them, or by reason of the matter implicitly extended to them by the law. Indeed Constitutions of Roman Pontiffs made for one oriental rite are not extended to other rites without express extension. Nor indeed is it licit for Catholics to depart from the custom and observance of their own rite approved by the Holy Roman Church. E. M. de Stat. partic. 213; Bened. XIV, C. Etsi pastoralis, May 26, 1742, § 9. n. 24, C. Allatae, July 26, 1755; Collect. S. C. de P. F. n. 113. 1999.

194 Practically speaking, are heretics excused from the observance of the laws of the Church, although of themselves they are bound? - R. Affirmatively, 1. by reason of ignorance in which they are involved. 2. Because it is not presumed that the Church wishes to urge this obligation, lest sins be multiplied in vain, at least as regards merely preceptive laws, which regard the spiritual good of souls. As regards merely preceptive laws; for one is not excused as regards universal laws commanding human action, invalidating laws; because these directly regard public good and order, such as the laws of impediments of marriage, unless the Church positively excepts them, as was done by the Decree Ne temere as regards the form of marriage, which, if they enter marriage among themselves, they are not bound to observe.

195 Are children held by ecclesiastical laws as soon as they have obtained the use of reason, although they have not yet completed seven years? - More probably this must be denied, because human laws attend to those things which commonly happen. But the use of reason does not commonly happen before the completion of seven years. Moreover, all admit that children before seven years do not incur penalties imposed on transgressors, unless this is expressly declared. Indeed they do not incur ordinary penalties, those which have their effect after the sentence of a judge and even those before the sentence of a judge, unless they are puberes, such as males after the 14th year is completed, girls after the 12th year, or unless express mention is made of them.

Also by civil law they incur milder penalties. C. I. pen. 53 seq.; C. G. pen. 66 seq. Moreover it must be noted that children, after completing seven years, are not obligated by human laws unless they are concerning matter accommodated to their age. Hence they are not obligated by the law of ecclesiastical fast. But they are held by the laws of annual Confession, of hearing Mass, of abstinence from meats; and therefore parents sin who neglect their fulfillment on the part of their own children.

Whether they are also held by the paschal Communion was a controverted matter among theologians. But the S. C. on the Sacraments affirmed that they are held both to Confession and to Communion, Decree Quam singulari, Aug. 8, 1910: "The age of discretion, both for Confession and for Holy Communion, is that in which the child begins to reason, that is, around the seventh year, whether above it, or even below it. From this time begins the obligation of satisfying each precept of Confession and Communion." - L. 155, l. 3. n. 270; S. Th. 2. 2. q. 147. a. 4; La-Croix 676; Struggl q. 3. n. 11. 12; Elbel 367 seq.; E. M.

196 Are clerics held by civil laws? - R. Affirmatively, at least indirectly, unless they are opposed to the still-prevailing rights of the Church; because they too are members of the republic, and natural equity demands that in those things which are not opposed to their state, they conform themselves to the remaining members. Besides, the Church commands this. Rom. 13:1. Still prevailing: for Concordats are to be attended to, and also legitimate customs. Indirectly: whether they are also held directly, by virtue of the civil law itself, is controverted. - Syll. of Pius IX prop. 30. 31. 32; La-Croix 674. 678; Molina De Iust. tr. 2. d. 31. n. 15; Struggl q. 3. n. 2 seq.; Elbel 275-277; Laymann l. 1. tr. 4. c. 13; Suarez l. 3. c. 34 n. 13. 15. 16; Wirceburg. c. 4. a. 4; Wernz Ius Decr. ed. 1. t. 1. n. 108; Trent sess. 25. C. 20 de R.

197 How ought clerics conduct themselves if they are compelled to observe some civil law harming the rights of the Church? - A protest must be made against compulsion and law of this kind, if otherwise scandal would follow; or if legislators of this kind would become more daring against the rights of the Church. Once the protest has been made, force must be yielded to, and force is not to be opposed to force, nor are acts of violence, especially public, to be stirred up and provoked; they obtain only this, that more and greater sins are multiplied, and the ecclesiastical state is exposed to greater disgrace and injury. In a case of doubt, recourse must be had to the Bishop or to the Holy See.

198 Are Senators and Deputies in representative Governments obligated by their own laws? - R. Affirmatively. The reason is that the legislator is not each singular person, but the whole moral Body. The same must consequently be said of the President of the republic, of the Metropolitan and fellow Bishops in provincial synod, of a regular Prelate and other capitulars in a general chapter, etc. - L. 31 de Legib.; Lugo Resp. Mor. l. 6. d. 20.

199 Are travelers held by the special laws of their own territory, or of the place in which they are staying? - A traveler is said to be one who, having a domicile or quasi-domicile somewhere, comes to some place with the intention not of remaining perpetually, but only of staying for some hours, or days, or at most for the lesser part of a year, which can extend even up to six months. A traveler is distinguished from a newcomer and a wanderer. - A newcomer is one who outside the territory of his own origin or prior domicile has placed his domicile or quasi-domicile. If he transferred his domicile, he is already an inhabitant, L. 239 de Verb. sign., and therefore some inhabitants are original, others newcomers. L. 4. 5 de Incol. C. One acquires domicile, even from the first day, who dwells somewhere with the intention of remaining perpetually, and "where someone has constituted the hearth and the sum of his affairs and fortunes, whence he is not going to depart again, if nothing calls him away from there." L. 7 C. de Incol. Somewhere: that is, in a parish or quasi-parish, by ecclesiastical law; in a municipality, by civil law. Intention in the external forum is presumed if the habitation is of ten years, or if a house has been built there, or the greater part of goods transported there. But a wife follows the domicile of her husband; a son in the household that of the parent under whose paternal power he is; and he who exercises some perpetual office somewhere has domicile there. L. 2. 8. 9 de Incol. C.

But quasi-domicile is acquired by one who remains somewhere, or by arriving there immediately stays there, with the intention of remaining for the greater part of a year; such are servants and students, who consequently besides legal domicile can have quasi-domicile, introduced by canon law. Quasi-domicile is no longer attended to as regards marriage. Someone can also from Roman Law have a double domicile, L. 5 and 6 Ad Municipalem et de Incolis. C. Ne. 22 seq. expressly establishes that no one can have several domiciles at the same time. From the Italian Code, a. 16, the civil domicile of a person is in the place in which he has the principal seat of his affairs and goods (interessi). But residence is in the place where the person habitually stays, ib.

Finally a wanderer is one who nowhere has a fixed and determinate domicile, but transfers himself from one place to another. Innoc. XII, C. Speculatores; L. 156, l. 6. n. 115 par. Secunda; C. I. preliminary dispositions 6 seq., and l. 1. a. 16 seq.; C. G. 102 seq.; C. H. 40 seq.; C. A. 29; C. B. 7-11; C. L. 40 seq. By the name of wanderers, as regards marriage, come all and only those who nowhere have a proper pastor or Ordinary by reason of domicile or monthly stay. A wanderer can contract marriage before any pastor, even if the other party is not wandering. Nevertheless the pastor is bound to make diligent inquiry concerning their free state. As regards wanderers, outside a case of necessity, let it not be licit for the pastor to assist at their marriages unless, the matter having been referred to the Ordinary or to a Priest delegated by him, he has obtained permission. Cf. v. 2. n. 1026.

Now a traveler is not held by the laws of his own territory; for law affects the territory, and he is outside it. C. 2 de Constit. in 6. - Except laws which regard the state of persons. For they adhere to the person. Hence he who is of age in his own homeland is of age everywhere. And thus also a private act everywhere retains its value; and therefore if an Italian or Frenchman has made a holographic testament, wherever he has made it, it is valid; because it is a private act, for which no public form has been constituted by the laws. Except also laws local and personal at the same time, as from the Decree of the Holy Office was the law of the Tridentine form to be observed in marriage. - Likewise except unless someone by fiction of law is judged still to be in his own territory. Thus, for example, if someone outside his own territory were to sell his own thing, existing in that same territory, he is bound to observe its laws in such a sale. Thus also a beneficed cleric who does not reside incurs penalties made there against non-residents. For the thing is judged to be consummated where it ought to have been done; whence the delinquent is held as morally present there where he harms by his action. - Laws: for if the discussion concerns precepts which immediately affect persons, it is certain that they oblige travelers, newcomers, and wanderers everywhere. Hence a priest, for example, suspended in his own diocese by particular sentence from priestly functions, cannot celebrate Mass in another diocese either. Cf. 171. 6; Suarez De Legib. l. 3. c. 32. n. 47; E. M. de Matr. 1026.

A traveler is indeed held by the laws of the place in which he is staying as regards contracts, as regards the form of judgments, and as regards other things necessary for the common good, whose violation namely would yield to the damage and injury of that place in which he is staying. Common and natural right demands this, by which travelers are by no means exempted. The same must be said as regards crimes, because it is equitable that crimes be punished everywhere. But as regards other things, unless scandal is present, a traveler is not held by the particular laws of the place, because law obliges only subjects. L. 1. 3. n. 332. And this probably has force even if the particular law prevails at the same time both in that place and in the homeland. For he is not held by the laws of the homeland, because absent, nor by the laws of this place, because a traveler. Now from C. Licet ult. de For. comp., no one is subjected to the power of another except by reason either of crime, or contract, or domicile or quasi-domicile, or by reason of a thing situated in the territory, or finally by reason of origin. L. 156. 159. - Traveler: for the common opinion teaches that it suffices that someone has contracted quasi-domicile, so that he is held by the laws of the place, even from the first day on which he arrived there with the intention of dwelling for the greater part of a year. L. 156; C. I. beginning, Dispos. etc. a. 6 seq. Traveler: the same must be said of a wanderer, who is not held by local laws as a traveler is not; and is held like him by general laws. Laws: he can use the favors of the place, for he can count himself among the inhabitants. If someone has already satisfied a common law in his homeland, more probably he is not bound to satisfy again when arriving in a place where by special privilege it urges later. Nor indeed is someone bound to satisfy the law if, before the law urges in that privileged territory, he departs from it and goes to a place where the time of the obligation of the law has already passed. The first reason is that there is no obligation of fulfilling the same precept again, since it has already been fulfilled in its own time. The second reason is that outside that privileged territory no obligation any longer urges. - Wirceburg. c. 4. a. 4.

By reason of public order, travelers are often held to exhibit testimony of their state, and permission of departure from the former domicile or quasi-domicile; and thus also from traveling priests wishing to celebrate Mass, a document of immunity from canonical penalty and irregularity is required. But from Decrees of the S. R. C., Apr. 3, 1821, n. 2613, Mar. 5, 1898, n. 3895, prayers or collects commanded by the Ordinary of the place are to be recited also by regulars and travelers.

200 Note: An exempt place is equated with a place situated outside the territory. Hence a traveler in an exempt place is also not held by the common law to fulfill it. On the contrary, he is held by a common law prevailing in the place where he is, even if in his homeland it no longer obliges; since he too is then under the common legislator, and law affects the territory. L. 160. 161.

It is also probable and safe in conscience that a traveler before departing from his own territory is not bound to hear Mass prescribed there, provided he will arrive outside the place where it urges before the time of obligation ceases; for example, before noon, if then the last Mass is celebrated. The reason is that the precept does not oblige you to wait. L. 157; Elbel 374. 375.

201 You will resolve: If there is a fast in your territory, and on the same day you go to a place where there is no fast, you can eat supper in the evening; indeed also breakfast in the morning, since fast is something indivisible. Existing in the morning in a place where there is no law of abstinence, you can eat meats, even if on the same day you are going to return home where there is fast. At home, however, you are certainly bound to abstain from meats, since abstinence is something divisible. L. 157; Elbel 372.


IV. On the Obligation of Law

202 What is the obligation of law? - By obligation of law is understood a certain moral necessity, arising from the law itself, of acting thus or otherwise, so that someone may act honorably, that is, without any fault and without incurring penalty. Arising from the law itself: for this is the nature of law and precept, and in this it intrinsically differs from counsel. Hence S. Th. 1. 2. q. 96. a. 4, speaking especially of human law, says: "It must be said that laws laid down humanly... if indeed they are just, have the force of obliging in the forum of conscience from eternal law, from which they are derived, according to that saying of Prov. 8:15: By me kings reign, and lawgivers decree just things." 1 Pet. 2:13. 14; Rom. 13:1 seq.; Wirceburg. c. 4. a. 5. But it is not necessary that the legislator making the law and promulgating the law explicitly intend and explicitly declare the obligation of the law.

203 Does the obligation of law always urge, and under grave fault? - R. To the 1st: The obligation of an affirmative precept is always, but not for always; but that of a negative precept is always and for always. For an affirmative precept commands doing good; and although its force always remains, and the good commanded by the law must be done whenever the established time has arrived, nevertheless not every good must be done at every time, since it would be an unbearable burden for man always to act. But a negative precept commands declining from evil, which is to be avoided at every time, which indeed can be done. Established time: and therefore neither before nor after that can the law any longer be fulfilled. But within that time, if some impediment threatens by which afterward the law could no longer be fulfilled, it must certainly be fulfilled beforehand; for example, if on a feast day you cannot hear Mass at midday, you are bound to hear it before midday. But when the established time has elapsed, the law must still be fulfilled if the time was established only for urging the obligation, and not for ending it. L. 101; S. Th. 1. 2. q. 71. a. 5 ad 3, q. 76. a. 2 ad 5, 2. 2. q. 79. a. 3 ad 3.

R. To the 2nd: Law obliges under grave or under light fault according to the will of the legislator, if nevertheless the matter is capable. The reason is that the whole obligation depends on the will of the legislator, and proportion must be present between the obligation and its matter. Therefore the legislator can command under light fault in grave matter, but not conversely. L. 141. 143. - What matter is grave can be gathered from the very nature of the object, the end, and circumstances. - But what obligation is grave can be gathered: 1. From the very words of the law, if they have great force, as, We command in virtue of Holy Obedience, etc. 2. From the matter, if it is grave and it is not established to the contrary concerning the will of the one commanding. 3. From the gravity of the penalty. 4. From the interpretation of doctors or of custom. L. 144, l. 5. n. 56. Therefore when the thing is simply light, someone does not sin mortally, even if the superior commanded under mortal sin. L. 141 seq.; Struggl tr. 2. q. 2. n. 24, tr. 3. q. 2. n. 28. 29.

204 Does a law founded on presumption always oblige? - To presume is to opine; and presumption is a probable conjecture of an uncertain thing, that is, a judgment likely arisen from certain signs or indications. It is either of man or of law. The former is placed wholly in the estimation of a good man, and does not pertain here: for it is a private act. The latter is introduced by laws, and therefore without express law it is not to be admitted. For the law itself conjectures or orders one to conjecture. - Presumption of law is twofold: one of danger, the other of fact. Of danger, when the legislator, noticing from those things which frequently happen that something is not done or omitted without danger, forestalling dangers of this kind, forbids the former or commands the latter. Of fact, when, holding something as certain to have been done because it is commonly accustomed to be done so, from that supposed fact, as if it had really been done, he constitutes rights and obligations. This latter, if in law it receives contrary proof, is usually called of law; but if not, of law and by law. - On presumption of danger, for example, rests the law which forbids reading books of an unapproved edition, contracting marriages with non-Catholics; of fact, the law which holds that one was baptized who, born from Christian parents among Christians, grew up in Christian fashion, C. 3 at the end de Presb. non bapt. Of law, for example, that the man is the father whom marriage shows; of law and by law, for example, is that those who contracted marriage in a prohibited degree, denunciations having been disregarded, did not ignore the impediment. C. ult. de Cland. despons.; Trent sess. 24 de R. M. C. 5; Sanch. De Matr. l. 8. d. 25. n. 32; De Iustis l. 3. c. 16. n. 11. - C. 30 de Spons.

Thus a law which rests on presumption of danger always obliges, even if the danger ceases in the present matter. The reason is that the law does not cease as long as the end of the law has not ceased adequately. On the contrary, a law which rests on presumption of fact, if the fact does not really underlie it, does not oblige in the forum of conscience. Hence the axiom: Presumption yields to truth, whether it be only of law, or of law and by law. For although a presumption of law and a presumption of law and by law is taken for truth, it is not on that account truth itself. For this reason, notwithstanding a presumption of law and by law, a regular who, coerced by force, made profession, even after five years is not obligated by it; a debtor absolved by the sentence of a judge, even after this has passed into res judicata, remains a debtor. But as long as it does not appear manifestly that the presumption rests on a false fact, it is held as truth in each forum. - C. I. 1349 seq.; C. G. 1350 seq.; C. H. 1249 seq.; S. Th. 2. 2. q. 88. a. 9; Schmalz. l. 2. t. 23. n. 1; L. 100. 150. 151; Ithur. Cas. 39. n. 25. 26, Cas. 53. n. 23; Wirceburg. c. 4. a. 5.

205 You will resolve: After sentence you are bound to compensate damage truly inflicted by your animal, although without your theological fault. You are not bound to compensate damage if the damage is falsely thought to exist, and you can compensate yourself. L. 100; C. I. 1154.

206 Does a law founded on fiction always oblige? - From presumption ...from presumption differs a fiction of law, which is the assumption of a falsehood, made by the law itself from a just cause in a possible case, bringing about an effect of law as though it were truth. Wherefore a fiction is held for the truth of the matter; and from it, just as in a true case, the law establishes rights and obligations. Therefore there can be no doubt that this law also obliges. But indeed: 1. A fiction has no place except in the cases expressed in the law. Thus the law feigns the testator and the heir to be one person, but not in all things; it feigns a sick canon to be present in choir, who indeed gains the daily distributions, but not those which belong to those alone who are present. For the law does not establish that. Likewise prescription takes place, not where the person is, but where payment of the debt is to be made, or where the thing is, according to the laws of that place. Troplong, della Prescrizione, c. 1, n. 38, 39, 40. 2. A fiction ought not to operate more in a fictive case than truth in a true case. And therefore, although the law feigns one who is still in the womb to have been born, when his advantage is at issue, nevertheless if afterward he does not come forth viable, the fiction confers nothing on him. Since fiction imitates truth, it must be concerned with a possible case. 3. It is not valid beyond what is expressed in the law. And therefore it receives a strict interpretation. For rights and obligations in the case are from the law alone. Schmalz., l. 2, t. 23, n. 3; Reiffenst., l. 1, t. 2, n. 185. And so, e.g., with respect to receiving orders, a son accidentally born somewhere, by a fiction of law, is considered to have been born in the domicile of his father; and he can receive orders from the Bishop of this place, not from the Bishop of that place in which he was truly born. A. S. S., vol. 28, p. 233.

207 To what does law oblige? - Every law first obliges to knowledge of itself, and afterward to observance of itself. For law cannot be observed unless it is known. Therefore, unless it commands an act in vain, it must also implicitly command knowledge of itself, and it commands this first; since, without it, observance of the law is altogether impossible. Therefore a law is violated not only by an act opposed to it, but also by voluntary ignorance of it. Hence vincible ignorance concerning some precept is a sin, and in a grave matter can be grave, if the negligence was notable. L. 148-151. - Secondly, it obliges to observance of itself, that is, to furnishing that which the law commands to be furnished; not something else, for it does not command that. But since one who is obliged to an end is also obliged to the means, observance of the law also obliges one to employ these means, as to avert the danger of transgressing it. Since Pontifical laws are promulgated in the Official Commentary, the obligation consequently is to procure the aforesaid Commentary for oneself in order to know those laws. Yet it does not oblige to means except ordinary ones; for law is established for cases that commonly occur, and not for rare ones.

Consequently law obliges that no one act in fraud of it. To act in fraud of the law is to embrace the words of the law and to strive against the will of the law; R. I. in 6. Therefore he acts against the law who does what the law prohibits, or omits what the law commands. But he acts in fraud of the law where that which the law did not wish to be done, though nevertheless it did not forbid it to be done, is done, or where that which the law wished to be done, though nevertheless it did not command it in express words, is omitted. L. 29, 30, ff. de Legib. Wherefore in order to act in fraud of the law it is necessary that the law at least implicitly command or prohibit that thing. Otherwise one uses his own right. Hence a nobleman acts in fraud of the law who, so as not to fast, occupies himself with servile works; but not at all by drinking wine, although it nourishes in some way, and so that he himself may not suffer hunger.

But as regards the observance itself of the law, it must be noted that what is minimal is reputed as nothing, e.g., if in the recitation of the office, in hearing Mass, some little thing is omitted, if a minor in contracting is slightly injured, etc.; except those things which are defined by nature, or by law, or by the will of man, since in these there is no place for moral estimation; for example, if a novice emits profession on the penultimate or last day of the sixteenth year of age, he emits no profession. S. Th. 2. 2. q. 66, a. 6, ad 3.

208 Note: One sins against the law not only by action, namely by commission or omission, by doing or not doing those things which are prohibited or commanded by law, but also by simple desire, without execution of the thing, by simple morose delectation, or voluntary complacency, without desire, or, conversely, by voluntary sadness. Hence he also sins against the law who despises, censures, reproaches those things which are to be done or were to be done; which is the same as despising, censuring, reproaching the law which commands them; or, on the contrary, approves, praises, boasts of those things which are not to be done or were not to be done; whether he himself or another has transgressed the law. Moreover scandal can easily be present by reproach or boasting; since these easily furnish others with an incitement, or delight. Except if someone praises not the evil thing itself, but the new, clever, vigorous manner in which the thing was accomplished: for this is a certain natural good, provided nevertheless that the danger of delight in the evil thing and of scandal is absent. Lugo, de Poenit., d. 16, n. 266, 273; S. Th. 2. 2. q. 186, a. 9, ad 3.

Formal contempt of law, by which someone expressly despises the law, or its author, as he is superior, refusing to be subject to his ordinance, is always, speaking in itself, mortal. For it is contempt of authority. Hence it is not grave: 1. If the thing itself commanded is despised, insofar as it is made little account of. 2. If the superior is despised, not as superior, but insofar as he is a contemptible individual person, because, for example, he is imprudent, base, idiotic, rude, unlearned. Nevertheless this would still be mortal, if such a judgment, which is thus formed about that person, were gravely rash, as is clear. 3. If the act by which the precept, or the superior, is despised is not perfect by reason of advertence and deliberation, as often happens. Hence Lessius, Sanchez, etc. say that mortal sin by reason of contempt rarely occurs. But material contempt, by which someone violates the law in order to indulge his passions, is mortal or venial according to the measure of the matter. L. 142; S. Th. l. c.

209 Does every law forbid one to expose oneself to an occasion of transgressing it? - A law which commands or prohibits something also implicitly commands one to avoid proximate occasions, and prohibits one from exposing oneself to proximate occasions of transgressing the law. The reason is that otherwise the law would already be altogether frustrated. For if it does not oblige to the means, neither does it oblige to the end. - Wherefore, one who seeks these occasions, or voluntarily exposes himself to them, or remains in them, with no excusing cause, sins against the law and the virtue with which the matter is concerned: against faith, chastity, piety, etc.; and besides he sins against charity toward himself by reason of the spiritual harm to himself which he voluntarily undergoes.

Now, in the present matter, an occasion is called whatever externally offers us danger of transgressing the law. Externally, because the very frailty of nature, interior passions, and intrinsic habits, although they bring danger with them, do not constitute an occasion at all. Danger extends more broadly than occasion, and is whatever can induce us to sin, whether it is from without or from within. Danger is much graver when the occasion is present or in being, than when absent or not in being, as if a woman is at home, or outside. Of transgressing the law, and thus of consenting to sin, and not of mere temptation. Moreover a proximate occasion is that in which a man placed there, for the most part, sins, whether this is verified with respect to all who are found in the same circumstances, from the nature itself of the thing, or is verified only with respect to such a person, given attention to his peculiar circumstances. But an occasion is remote if a man placed in it for the most part does not sin; and we are not bound to avoid this, since the thing would be impossible. Between proximate and remote occasion various degrees are given, as is clear. For the danger of sinning can be morally certain and probable, more or less probable. For the most part; and thus in the former there is moral certainty of sinning; in the latter no solid probability of sinning.

If the proximate occasion is simply necessary, that is, one which cannot be removed, one must make it remote, by employing suitable means: prayer, frequenting of the sacraments, custody of the senses, etc. But if it is morally necessary, i.e., one which cannot be taken away without grave detriment, it is not illicit to be engaged in it from a just and proportionate cause; provided nevertheless that consent to sin is not morally certainly foreseen. This can easily be removed by fortifying oneself with custody of the senses, prayers, pious works, and by trusting in the greater help of God. Thus the occasion becomes remote from proximate. Morally certainly; what if only probably? And if consent is probably foreseen, it is illicit; for sin must certainly be avoided, as eternal damnation must certainly be avoided. There are not lacking those who, in the case, do not acknowledge a grave obligation, because, with moral certainty of sinning removed, he does not choose sin. But this is nothing; for since the will then chooses at least probable formal sin, the will is at least equally disposed toward either, and thus evil and gravely sinful. L. 1. 5. n. 63; l. 6. n. 452-456.

210 Does law extend itself to past acts? R. Negatively as to guilt. For guilt and sin could not be had where there was no law. - R. Likewise negatively as to penalty. For penalty has no place where there is no sin; because it is for the vindication of sin.

R. Equally negatively as to the value of a past act. For an act which was valid cannot be made invalid for that same time, although it can be declared invalid for the future. - R. Negatively also as to the effects of that act, speaking in itself and commonly, and likewise as to the past time. The reason is that a great disturbance of society would follow from this. Speaking in itself and commonly, because in a particular case, in which this would not be harmful, but, on the contrary, very useful, the legislator can touch such effects, if they are subject to his power, as, e.g., when a dispensation is given for an invalid marriage on account of a diriment impediment, which is called a dispensation in the root. For the offspring is held legitimate and succeeds to the inheritance, just as if it had always been legitimate. And likewise as to that same past time: for there is no difficulty that the legislator, for a past act, and even for a past delict, can introduce, for the future time, a certain inability, e.g., for receiving orders, for contracting marriage, etc.; and this indeed will not be a penalty of sin, but a mere privation on account of the defect of a required condition. C. Cognoscentes 2; C. Quoniam ult. de Const.; Clem. Dispendiosam 2 de Iudiciis; Clem. Ex frequentibus 1 § ult. de Sent. exc.; L. 7 de Legib., 1 C.; C. I. Disp. etc. at the beginning of a. 2; C. H. 3; Suarez, de Legib., l. 3, c. 14.

211 Does law also forbid one to become for another the author of transgressing it? - If someone is the cause why another transgresses the law, he sins against the same law and virtue, e.g., against religion, justice, chastity, etc. The reason is that what someone does through another is considered to be done by himself. Wherefore, as the executor himself, so he who compels, he who commands, he who counsels transgression of the law, becomes guilty of the transgression of the law.

But if someone is only an occasion to another of transgressing the law, e.g., by his example, and directly intends this, he likewise sins against the same law and the same virtue; since every law also commands this, that no one should wish it to be violated either by himself or by another. Directly intends; for if he only foresees it, whether even then someone acts against the same law and virtue is disputed. Some affirm it, because in reality and in fact he induces another to transgress the law, and is the cause of this transgression, although a cause per accidens. Others more probably deny it, because, if someone is bound to abstain from his own work lest another sin, this pertains only to charity, and thus he indeed sins against charity, but not also against that law and virtue which that law touches. - Cf. 424.

212 Does law also forbid one to cooperate with another in the transgression of the same law? - The matter is evident, that if it is not licit to be a cause to another of transgressing the law, much more is it illicit to be a cooperator with another in the aforesaid transgression of the law. Cooperation is to work together, wherefore it has no place except in an exterior transgression only of the law, which consequently consists of the intention of sinning and the very work of sin.

To cooperate in both constitutes formal cooperation, and this is altogether illicit, just as it is illicit to will to act and to act against the law. To cooperate only in the exterior work furnishes merely material cooperation. If this is furnished by an evil work, it is evil, e.g., if someone cooperates with a thief by breaking open doors. If it is furnished by a good work, or at least by an indifferent one, it is licit, unless it is prohibited either by office or by charity. By office, e.g., of father, judge, minister of the sacraments, etc. By charity, namely, for impeding the sin of one's neighbor, if it can be done. For if the other, without the cooperation of another, is still going to complete the sin, there can be no obligation to abstain from that cooperation, since it truly has no influence on the sin of the other, and can scarcely be called cooperation. But with the debt of office and charity set aside, since someone, by that material cooperation, sins neither by intention nor by work, there is indeed no reason from which its malice can be perceived. Wherefore then it makes no difference whether it is remote or proximate. And, speaking more properly, it is permission rather than cooperation. And thus it is licit to contract marriage with one who is in the state of mortal sin, and it is licit for a spouse to render the debt to a spouse bound by a vow of chastity. - Cf. 419.

213 How is law to be observed, and how is satisfaction made for its obligation? To satisfy the obligation of human law it is required and sufficient: 1. To do the commanded work as to its substance, and to have the intention of doing it. 2. Simply to omit the prohibited work, and not to have a contrary will. And thus someone satisfies the precept of abstaining from servile works if in reality he abstains from them, although he thinks nothing about the precept. Proof of the first part. For a commanding law, in itself and generally, commands only the substance of the act, not also the mode; nevertheless it commands not just any act, but a human act. Proof of the second part. For a law prohibiting something intends nothing more than the omission of the work. Therefore it does not also require intention, as a commanding law does, except in the case in which it commands that something be given, e.g., tithes. For you have satisfied, even though you gave while not in possession of your mind, or another gave for you; since the law does not seem to command more than that external and real action. Yet he who, entirely unaware, omits that which is prohibited by law seems rather not to transgress the law than to observe it. And the same must be said if someone, entirely unaware, does that which the law commands to be done; e.g., if there is a precept in a monastery of observing silence through the whole day, and through the whole day you sleep. S. Th. 1. 2. q. 100, a. 9; Cajetan on this place; Struggl, q. 2, n. 13, 14; Suarez, de Leg., l. 2, c. 10, n. 11-14; l. 3, c. 29; La-Croix, l. 1, n. 115.

Not also the mode; for regularly legislators commanding an act do not also command that the end of the law be intended, because even without this intention of the end, and by the commanded act alone, that end is obtained. Yet natural law also obliges to the mode of virtue, namely, that one do good and for an honorable motive, or on account of the honorableness of that same good. And so human law commands that you render the debt; if you render it, although from an evil intention, you have fulfilled the law. But natural law commands that you render the debt by reason of justice to be preserved. A soldier fights in war against enemies and kills them, but from hatred and on account of private vengeance; he observes human law, but not divine and natural law, which commands this or that as something honorable to be done only by reason of its intrinsic honorableness.

The mode of an act according to St. Thomas, following Aristotle, is threefold: first, that someone act, fulfilling the precept from knowledge of the work; second, that someone act from the will and intention of the good on account of the very honorableness of the act; third, that someone operate firmly and immovably. The first and the second mode are commanded by the natural law, which simply commands good; and good is from an integral cause. Therefore it is not enough to will the good materially, but one must will and intend it. But by positive and human law the first mode is commanded; for even positive human law commands only a human act; laws are given only for human acts, not also for acts of man. Moreover the obligation of law is a certain moral necessity, to which consequently satisfaction cannot properly be made except by a moral fulfillment of the precept. By only material fulfillment of the thing commanded someone does not transgress the law; but it cannot properly be said to be fulfilled. For this formal fulfillment of the law, as is clear, knowledge, will, and freedom are altogether required. And that first mode enters into the very substance of the human act. The second mode, that someone act from the will and intention of the honorableness itself, is regularly not commanded by human law. For as St. Thomas says, 1. 2. q. 100, a. 9: "A precept of law has coercive force; therefore that falls directly under the precept of law to which the law coerces. But the coercion of law is through fear of punishment. For that properly falls under the precept of law for which the penalty of the law is inflicted. But with respect to establishing a penalty, divine law and human law stand differently. For the penalty of law is not inflicted except for those things about which the legislator has to judge; because law punishes from judgment. But man, who is the lawgiver of human law, does not have to judge except about exterior acts." But the third mode is commanded neither by divine law nor by human law. For that firmness pertains to habit; thus by neither law is that mode of virtue commanded which is the end of the precept, namely, to make one virtuous.

Wirceburg., c. 1, a. 7.

The print's appendix has more on this paragraph: [On Observance of Law](/manuals/bucceroni/on-observance-of-law). (ed.)

214 Resolves: You satisfy the obligation if you fulfill different precepts by different acts, yet at the same time, provided one precept does not impede another; as to hear Mass and to recite the office at the same time. But you do not satisfy the obligation if you fulfill different precepts by one act, since they fall upon different matter; otherwise, however, if they fall upon the same matter. And so, if you owe Caius one hundred from a loan, and one hundred from a purchase, you do not satisfy by rendering only one hundred, because these two obligations fall upon different matter. But if you owe the same Caius one hundred from theft, which you vow to restore, and to the restoration of which the confessor has obligated you, by rendering only one hundred you satisfy these three obligations, namely of justice, of vow, and of precept, since they regard the same matter; thus also a beneficed subdeacon, by one recitation of the canonical hours, satisfies the double burden of order and benefice, for they fall upon the same matter. - L. 100; Struggl, q. 2, n. 15.

You satisfy the obligation, although you do not have the intention of fulfilling the precept, or of acting from the motive of formal obedience; nor do you have the intention of fulfilling the end of the precept; nor do you act from the motive of charity, or in the state of grace, or you lack faith; unless the very end of the precept, or the act of charity, or the state of grace, or faith itself is commanded. The reason for all these is that law regularly commands only the work to be furnished. And, if at times the law also commands its extrinsic end, e.g., to celebrate Mass for the suffrage of the deceased, he who freely furnishes the thing for this reason, because it is commanded, at least implicitly intends that end also.

You satisfy also, although while intending and doing the commanded work you expressly at the same time intend not to satisfy, e.g., if you hear Mass intending not to satisfy the precept; although, if the Mass is the last one, or if it is not the last and you intend not to hear another, you sin against another precept, by which one is bound to be subject to the legislator. - Finally, you satisfy, although in fulfilling the precept you sin from an extrinsic circumstance, e.g., if while hearing Mass you are occupied with thoughts of vainglory or lust. From an extrinsic circumstance; for, since law commands only honorable things, if the very substance of the act is intrinsically evil, you by no means satisfy the law.

He does not satisfy the obligation who, altogether compelled, drunk, sleeping, fulfills the precept, or with the sole intention of doing something else; e.g., if you read the hours with the sole intention of learning, or go to Mass only so that you may wait for a friend, feed your eyes, converse with another. But if you fulfill the precept from fear, you satisfy; though you would not do it if fear were absent, and you then sin from that perverse will. S. Th. 1. 2. q. 89, a. 5; q. 100, a. 9, ad 2, 10; 2. 2. q. 10, a. 4; L. 162-165; Struggl, q. 2, n. 17; E. M.

215 Note: He does not satisfy who performs the work of a vow or oath while expressly intending not to satisfy; because it depends upon the will of the promiser that such an obligation remain. But the obligation of obeying law proceeds from the will of the legislator, and therefore is not extended beyond his intention, i.e., beyond the substance of the commanded work. While expressly intending; for even in those things which proceed from one's own will, the one acting would satisfy if he merely negatively did not have the intention of satisfying, for example because, forgetful of the obligation undertaken, provided nevertheless that he does not apply what he does to another thing. For each person, from a general prior intention, intends to satisfy a debt before satisfying those things which he has imposed upon himself by free will. And this holds also concerning sacramental satisfaction, namely if he does the work imposed by the confessor, yet not intending to fulfill the penance. L. 30, 163; l. 3, n. 700.

216 When does the obligation of law cease? Obligation can cease in three ways: either on the part of the subject, or on the part of the superior, or on the part of the law itself. On the part of the subject it can cease: 1. Simply, through exempting causes, which totally withdraw him from the dominion of the law, for example if someone betakes himself outside the place which the law affects. 2. In a qualified way, through impeding causes, which impede or excuse from its fulfillment a subject remaining under the law. These causes are reduced to invincible ignorance, to fear, and to impotence. Ignorance, if it is invincible, excuses; because no one sins except by a voluntary act, and this presupposes knowledge. But if it is vincible and culpable it does not excuse; such it is when you were able and bound to know or to learn, and it came to mind to doubt, and you did not take pains to understand. L. 168, 170 ff. Cf. here 50, 51. Fear, namely grave fear, often excuses, since from it the observance of the law passes into a grave inconvenience. And so fear of death, e.g., often excuses not only from a positive precept, both human and divine, but sometimes even from an affirmative natural precept. Hence one is not bound, with danger of life, to confess integrally, to preserve a deposit, to fulfill a vow, etc. L. 175. Cf. here 62, 63. Impotence, even moral impotence, excuses. For if the object of the law, considered in itself, is not so difficult and grave, but from particular circumstances becomes such, then there is no longer that obligation which the legislator intends to impose, since that object has been notably changed. And thus David ate the loaves of proposition, prohibited to laymen, when he was in danger of undergoing a grave evil. 1 Reg. 21; Matt. 12, 3, 4. But grave inconvenience and harm must be proportioned to the gravity of the law, so that it may legitimately excuse from it. Since no one is held to the impossible, after someone has become unable to fulfill the law, he is excused, although he sinned in positing the cause; e.g., if someone squandered his goods, and then cannot pay his debts. L. 176. Cf. here 64, 65, 66, 171.

On the part of the superior it can cease: 1. Through dispensation, which is the legitimate relaxation of the law in a particular case. 2. Through privilege, which is a constant and permanent favor granted by a superior against or beyond the common law.

On the part of the law itself the law can also cease. For "it happens many times that something, in the majority of cases, is useful to be observed for the common welfare, yet in some cases is very harmful. Therefore, because the legislator cannot look upon all singular cases, he proposes the law according to those things which happen in the majority of cases, directing his intention to common utility. Hence, if a case arises in which the observance of such a law is harmful to the common welfare, it is not to be observed... But nevertheless this must be observed: that if the observance of the law according to the words does not have a sudden danger which must be met at once, it does not belong to just anyone to interpret what is useful and what is useless to the city; but this belongs only to the Princes, who on account of cases of this sort have authority in the laws to dispense. But if there is a sudden danger, not permitting so much delay that recourse can be had to the superior, necessity itself has a dispensation annexed, because necessity is not subject to law." S. Th. 1. 2. q. 96, a. 6. Cf. here 179.

217 Is he who is unable for the whole held to the part? If the precept is such that it can or is accustomed conveniently to be divided, and in its part the reason, or end, of the precept is preserved, then he who cannot observe the whole must observe the part which he can. Hence he who cannot read all the hours must say those which he can, because they are divisible. But if the reason of the precept is not preserved in the part, nor can or is this conveniently accustomed to be done, then he who cannot do the whole, that is, so much as may morally be considered the complete precept, is not held to the part. Wherefore one obligated to visit the thresholds of the Apostles at Rome, knowing that he cannot arrive there, is not bound to begin the journey; because neither the end nor the reason of the precept is preserved. All these things are to be estimated: 1. from the intention of the legislator; 2. from the reason, end, and matter of the law; 3. from the judgment of prudent persons; 4. from common usage. L. 176, 177.

218 Note: If someone unable for the whole is doubtful whether he is able for the part, he is often excused from this also, "as, for example, in the sick, in whom scarcely, or hardly scarcely, can it be determined what they can do, how far they can, and no further. Hence, if while they cannot fulfill the whole law, they were held to the part, there would be place for very grave scruples, and there would be continual perplexity in determining the part to which they would be held. And therefore it is rightly presumed concerning the mind of an equitable legislator that he does not wish in similar cases to oblige to the part: so grave theologians." Billuart, de Leg., diss. 4, a. 7.

219 Does the obligation cease for which satisfaction has not been made at a determined time? - R. Affirmatively, if the determination of time was made to put an end to the obligation. And thus he who omitted hearing Mass on Sunday is not bound to hear it further on the other days of the week. - R. Negatively, if that determination was made to urge the obligation. Hence he who did not pay a debt on the day established by contract is still held to pay it. When the law is urging here and now, if an impediment is foreseen afterward, satisfaction must be made for it beforehand; and so, if someone could not recite vespers and compline in the evening, he is bound to recite them in the morning; for already in the morning the substance of that precept urges, whence also, even without an evening impediment, he could in the morning from some just cause recite those hours and satisfy the precept.

220 Is it licit to posit causes exempting from the law? - It is always licit to posit exempting causes, and more probably also directly and proximately. - Causes de-obligating from the law are said to be posited directly when the end of withdrawing himself from the obligation of the law moves the agent; indirectly, if another cause moves him, though an impediment to observing the law has been foreseen.

These causes are proximate or remote, according as the law urges shortly, or after a notable time. Now law, speaking in itself, does not make someone subject to itself, nor make him remain subject, but obliges him who is already subject and remains so to observe itself. Therefore, if by an action otherwise licit you withdraw yourself from its dominion, you use your own right, and do not act in fraud of the law. Speaking in itself, because the law can also command this, that you not go to, e.g., a free place, and escape its force, as in reserved cases, and in clandestinely contracting marriage against the Tridentine law. Clem. X, C. Superna, 21 June 1670; Urban VIII to the Archbishop of Cologne, 1627. Nevertheless after the decree Ne temere on betrothals and marriage, those who, in fraud of the law, betake themselves into a region from which the pastor or Ordinary, or another competent priest, is absent, in order to contract marriage, contract validly. S. C. de Sacram., 12 March 1910. L. 152, 157; Struggl, q. 3, n. 20; Elbel 370-372.

221 Is it licit to posit causes impeding the observance of law? It is not licit directly to posit impeding causes, whether proximate or remote. Indeed, it is not even licit indirectly to posit proximately impeding causes, unless there is a proportionate necessity. But it is licit, even without reason, indirectly to posit remotely impeding causes. Proof of the first part. For every law implicitly obliges that nothing be done deliberately so that the law may be eluded; or, what is the same, every law prohibits anyone from acting in fraud of that same law; otherwise the law would be almost void as to imposing obligation. L. 29, 30 de Legib.; L. 5 e. t. C.; L. 152; l. 3, n. 1045; S. Th. 4 D. 15, q. 3, a. 4, q. 1, ad 1; Sanch. Con., l. 5, c. 1, d. 7, n. 11. - Proof of the second part.

Because a law proximately urging proximately binds the will to employ the means, from the nature itself of the thing necessary and ordinary, lest the law itself be violated without sufficient reason, and therefore to not throw in impediments. Otherwise the act of the legislator, by which he intends to oblige subjects, is altogether frustrated. S. Th. 2. 2. q. 147, a. 4, ad 3. But the reason for the exception is that on the one side there is a sufficient reason for positing the impediment, and on the other side the non-observance of the law is outside the intention of the agent. - Proof of the third part.

Because neither divine positive law nor human law obliges generally with a very grave inconvenience. But it would be a too grave burden if each person, long before the obligation of the law, were constrained to abandon all works incompatible with that obligation, and to wait for the time of the obligation. This reason, by which the thesis is proved, can be the best norm for judging in doubt whether a cause is only remotely impeding, namely if its omission would bring a grave inconvenience. But here it must be noted generally that not always will the same inconvenience which is truly grave with respect to one precept be such also with respect to every precept, since the gravity of all precepts is not the same. Hence that grave inconvenience must be judged not only absolutely and in itself, but also respectively and in relation to the precept with which the matter is concerned. L. 152; S. Th. 1. 2. q. 152; Ithur., Cas. 32; Sanch. in Dec., l. 1, c. 15, n. 4; Suarez, de Pecc., d. 3, s. 4, n. 10.

222 Resolves: He sins who on a fast day undertakes labor, although honorable, in order to be excused from the fast; although he, after he is gravely wearied, even with that evil end, is no longer held to the fast. L. 1. 3. n. 1022. But he does not at all sin who on the day before a fast spends the day hunting, foreseeing that through weariness it will not be licit for him to fast. He sins who, without a just cause, on the same feast day or one or another hour before it, begins a journey, foreseeing that he will not be able to hear Mass. But he does not sin if he does this on the preceding day. Gur. Ball. 111; Del Vecchio 161. But St. Alphonsus does not admit this, l. 3, n. 301, denying "that someone can set out on Saturday to hunt in a distant wood, although on Sunday he cannot hear Mass there."

"An excommunicated or interdicted person does not sin by omitting Mass, and likewise an imprisoned person, even if they neglect absolution or liberty, because these persons are not obliged to remove remote impediments," or extrinsic ones. L. 1. 3. n. 825; l. 1, n. 152; l. 7, n. 161. "Otherwise, however, they speak with respect to annual Confession and Communion, since this is one of the divine precepts, with regard to which we are held to remove impediments." L. 161; l. 6, n. 299. Excommunication and interdict, with relation to Confession and Communion, are not extrinsic impediments, but intrinsic, and therefore care must be taken that they be removed. "Tamb. and Viva, however, think that those detained in prison are not held to seek liberty in order that they may communicate." L. 1. 6. n. 299; Ithur., Cas. 3, n. 7.


V. On Invalidating and Penal Law

223 What is the nature of an invalidating law, and of how many kinds is it?

In natural law there is no invalidating law; but by natural law an act is valid or null, or void, by reason of the defect of a substantial element. The elements of a human act are only two: consent and object. If consent is lacking, the act is null, as a fictitious promise, which is not a promise. Likewise, if the object is lacking, the act is null, as the sale and purchase of a precious gem which is only glass. Finally, if the object is illegitimate and shameful, as a society of robbers, the act likewise is null, or rather void, since that act can produce no effect of moral obligation. An invalidating law, properly, is that law which commands that some act, of itself valid by natural law for producing its effect, be void and of no force. The law of nature indeed seems to require nothing further for the validity of some act, beyond those things which are substantial to the act, namely consent and a suitable object, if the matter is considered abstractly, without its circumstances. But the law of nature itself requires that, with account taken of the circumstances, all things be done concretely in such a way that they conduce to the common good. But the determination of those things which contribute to the common good, from the law of nature itself, belongs to him who has care of the community. Wherefore the same law of nature requires that those acts be held as invalid which the public power declares to be such.

Moreover, some laws command an act to be void by the law itself, by full right; others render it only liable to rescission. C. G. 1117, 1118, 1125, 1644, 1648. The former primarily and directly regard the public good, as those which establish the essential conditions of contracts, C. I. 1104, 1119; C. G. 1108, 1131; the essential conditions of religious profession: age, novitiate, simple vows, Council of Trent, Pius IX, etc. But the latter directly and primarily regard private good, as those which grant restitution in full to minors, wives, interdicted persons, C. I. 1300 ff.; C. G. 1304 ff.; Gousset on a. 1304. In these the office of a judge is required, namely if he in whose favor the laws were introduced wishes to use their benefit. But in the former there is no need of a sentence of a judge, unless actual rescission is confused with rescindibility. Nor is it valid to say that it is permitted to no private person to declare law for himself. Certainly in the external forum; but not at all in the internal forum of one's own conscience, where the truth is manifestly established. From C. B. 142, when a rescindible act is charged with nullity, it must be considered as null from the beginning. For things return to their former state. The rescission of an act can also be introduced in hatred of some crime, as the impediments of marriage, of crime, the nullity of a simoniacal conferral of a benefice, etc. In such a case it must be seen whether the nullity of the act has been introduced primarily and directly by reason of itself on account of the common good, or in punishment of the crime. For in the first case the law is simply, or at least primarily, invalidating; but in the other it is primarily penal, and puts on the nature of a penal law, since the accessory follows the principal. Suarez, de Legibus, l. 5, c. 19, n. 5; c. 21, n. 2 ff. If the rescission of the act is not constituted by the law itself, the judge cannot introduce it by his own sentence. For it belongs to the judge to judge according to the laws, not to make laws. C. Ad Apostolicam 16, De Regul.

Acts are invalidated by law either because the acts themselves are prohibited by law; or because the person is declared incapable by law; or because the act was done without the form constituted by that same law. - If the law prohibits the act and at the same time invalidates it, the law is at once prohibiting and invalidating, and it obtains force at the same time in the external and internal forum, as, e.g., the renunciation of an inheritance not yet opened, C. I. 1118; C. G. 1130; the renunciation of prescription not yet completed, C. I. 2107; C. G. 2220; the simoniacal conferral of a benefice, Pius IV, C. Romanum Pontificem, 17 Oct. 1564; St. Pius V, Cum primum, VI Kal. Apr. 1566. But if the law indeed prohibits the act, but does not invalidate it, the act is valid in both forums; otherwise the law would no longer be merely prohibiting, but at the same time invalidating. And thus mixed marriage, although illicit, is nevertheless valid.

If a person is declared incapable by law, the law is properly called inhabilitating; as, e.g., by ecclesiastical law blood relatives are declared incapable for marriage; by civil law wives are declared incapable for contracting. This incapacity: one is properly such, and renders the act void; another is less properly such, and does not render the act of such a person void, but liable to rescission, and restitution in full is granted. C. I. 134, 319, 339, 1106, 1300; C. G. 215, 484, 513, 1124, 1304. Now incapacity can be constituted on account of good morals, on account of dangers to be averted, or on account of the state or condition of the person in society.

If on account of good morals, incapacity is to be understood, and consequently also the invalidation of the act, in both forums, external and internal. And thus theologians commonly teach that a father sins and makes the act void who makes a donation against the law to an adulterine son, and the son himself sins by accepting the void donation. Lugo, de Iust. et Iur., d. 24, n. 92. If on account of dangers to be guarded against, incapacity and invalidation are to be understood in both forums also; otherwise nothing would be guarded against. And so judges and officials of the public ministry cannot redeem lawsuits, C. I. 1458; C. G. 1597; tutors cannot take anything from the testament of those who are under their guardianship, C. I. 769.

Finally, if on account of the state or condition of the person in society, which arises from the required supports with which the person is endowed, an act which otherwise is valid by natural law is valid in the forum of conscience, if by that religious or civil state or condition the natural state or condition is not taken away, nor does a positive law of this sort take away those things which by natural law pertain to man according to his natural state or condition, but only according to his state or condition in society. - And thus the rights of spouses, the rights of parents, the rights of children remain firm in the forum of conscience, if a true marriage was present, although civil marriage was lacking. For the defect of civil marriage does not take away the natural state or condition flowing from true marriage. On the contrary, when a void marriage has knowingly been contracted, neither husband, nor wife, nor dowry, nor legitimate children, nor legitimate succession is understood. C. 10, Qui fil. sint legit.; Epist. of Leo XIII, Il divisamento, 8 Feb. 1893, § Ora una legge; C. I. 116; C. G. 202; C. A. 160. A sale is valid in the forum of conscience, although it was made not to a citizen but to a foreigner, where this is simply prohibited. For a law of this sort does not take away those things which by natural law pertain to man, but those which pertain to a citizen. Foreigners are regularly prohibited only from those rights which come from the civil law alone of a nation. On the contrary, the testament of a religious is not valid, nor is the testament of an incapable person valid: for both laws take away those things which by the law of nature itself pertain to man, on account of his state or condition in society; namely, as to the former, in the Church; as to the latter, in civil society. - Lugo, de Iust. et Iur., d. 24, s. 4; Troplong, della Prescrizione, c. 1, n. 35.

Finally, if an act is invalidated on account of defect of form, the laws are then more properly held as invalidating, insofar as they are distinguished from inhabilitating laws. But form is either intrinsic to the act itself and inseparable from the act, or extrinsic to the act. The former is as it were the species of the act, and is properly called form; and ordinarily it is situated in this, that the act be done before some public person and witnesses, or be recorded in public instruments, juridically making faith. The latter is called the solemnity or solemnities of the act, and when these have been omitted, acts are properly called void; but undone if the form has been omitted, since form gives being to the thing; but often these words are used promiscuously, and an act is also said to be void and undone from defect of the capacity of the person. Undone, namely from the effect of law. And so in marriage the presence of the pastor and witnesses constitutes the form of marriage; in alienations of ecclesiastical goods, of wives, and of minors, the Apostolic approval required in the former, and the consent of the husband in the latter, and the decree of the judge required in these, pertain to the solemnities of the act.

The form and solemnities of an act are introduced to remove frauds. Wherefore laws of this sort rest upon a presumption of fraud. If they are founded upon a presumption of fact, and fraud is truly absent, the act is valid. But if they are founded upon a presumption of danger, although fraud is absent, nevertheless the act is void or liable to invalidation. It is not always easy to define whether a law is founded on a presumption of fraud, or on the danger of fraud. And thus it is disputed among doctors whether testaments and legacies not made according to the form of law are valid for the forum of conscience. L. 1. 3. n. 711, 890, 918, 927.

There are those who distinguish between invalidation of acts in the internal forum, and in the external forum only, whether as regards civil laws or as regards canonical laws. But the value of acts, as to itself, exists both in the internal forum and in the external forum. Moreover, in itself the contradiction is apparent which would then exist between the internal and external forum. And it is also apparent that then the law would not obtain its end, and would bring with it many and grave inconveniences. If, e.g., an alienation of ecclesiastical goods made without Apostolic approval is void only in the external forum, and not also in the forum of conscience, then the buyer or donee would by right retain those goods as his own, without being held to restore them, with evident harm to the Church. If an informal holographic testament, without the signature of the testator, were invalid only in the external forum, the heir inscribed there could now legitimately and secretly steal away for himself the goods possessed by the legitimate heir, even after the sentence of the judge. This is altogether absurd, and contrary to reason and common sense. Wirceburg., c. 4, a. 5, § 3.

224 Does he sin who makes a void act? R. Affirmatively, if the act is evil, as, e.g., to enter marriage with a blood relative; or if the act is harmful, whether justice, or charity, or the commonwealth, or religion is injured; e.g., if a notary prepares a public instrument without juridical form; if a testator freely makes a testament, the legal prescriptions not having been observed, whence he foresees that quarrels and scandals will arise; if a judge does not observe the legitimate process of judgments; if the form and solemnities of canon law are not observed in elections to ecclesiastical offices, in the conferral of benefices, etc. R. Likewise affirmatively, if the act is at the same time invalidated by law and also prohibited in the forum of conscience, as in marriages, not to observe the form prescribed by the Church; not to observe the due form in religious profession; to donate to an adulterine son.

R. Negatively, if the act itself is neither evil in itself nor harmful to another; for then it is only a fruitless act, e.g., if someone writes his own testament with the signature omitted, or not yet having attained the age prescribed by law. Harmful to another, not to himself; e.g., if spouses alienate dotal goods which are prohibited from being alienated, or a wife alienates paraphernal goods without her husband, and the buyer is ignorant that the goods are dotal, or that the woman has a husband.

But although the law does not oblige in conscience to omit the act, if in such a case it is merely invalidating and not at the same time prohibiting, nevertheless it obliges one to stand by all those things which intrinsically arise from the invalidation. For obedience must be given to authority legitimately commanding. But every legislator can make invalidating laws, because this is required for the common good; otherwise frauds and dangers of human society could not sufficiently be warded off.

225 Do ignorance, fear, and grave inconvenience excuse from invalidation? - R. To the first: Negatively, because subjective ignorance, whether of fact or of law, does not supply the objective defect of the act; and thus there is no marriage, when there stands, e.g., the diriment impediment of consanguinity, whether it is contracted in good faith or in bad faith. - But if the invalidating law is penal, then, if ignorance excuses from guilt, it also excuses from the penalty of invalidation. But if guilt is admitted, yet the penalty of invalidation is unknown, then more probably this is not incurred, because invalidation is an extraordinary and exorbitant penalty, from which ignorance excuses. Schmalz., l. 5, t. 37, n. 105; Sanch., de Matr., l. 9, d. 32, n. 17. More commonly, however, they affirm that it is incurred, because since such ignorance does not excuse from sin against the law, neither consequently does it excuse from the penalty, although this is unknown. Suarez, l. 5, c. 22; Ithur., Cas. 53, n. 24. Nor indeed does ignorance excuse in any way if the invalidation was established principally to preclude evils which otherwise would flow into the commonwealth, but the penalty only accessorily, for coercing the person. And indeed the proper reason of an invalidating law is common utility.

R. To the second and third: There are not lacking those who affirm it, because positive law ought to yield to the natural law of charity, and because in the case there is a certain legitimate epikeia. But it seems one must answer with the common opinion: Negatively; because grave fear, and even gravest inconvenience, neither render the person capable, nor restore to acts the force taken away by law. But since laws of this sort primarily and directly tend to preserving the public good, no place is given to epikeia on account of merely private harm. And thus a marriage between blood relatives and relatives by affinity will be void, even to avoid death, even in the article of death. Private harm, I say; for if a common harm is present, since then the law would become harmful to society, invalidation ceases. L. 191; l. 3, n. 112; l. 6, n. 1029; de Privil., n. 57; Diana, t. 2, tr. 6, r. 62, 73; Sanch., de Matr., l. 3, d. 17, n. 3; Ithur., Cas. 53, n. 18; M. E., vol. 20, p. 177, 474.

226 Note: As there are invalidating laws, so there are laws constitutive of right, which others reduce to invalidating laws. Such laws are those which constitute and confer some right. And thus religious profession and adoption obtain their force: the former from canonical law, from the Church accepting religious profession; the latter from civil law. Wherefore such laws are valid in both forums, the external and the internal. For if someone truly has such a right in the forum of conscience, he has it only from law, whether canonical or civil. Sometimes, moreover, laws of this sort immediately furnish right by themselves, as laws granting to the father usufruct in the goods of children under paternal power, granting to children under paternal power the legitimate portion in the goods of the father; but sometimes they furnish right only through the mediation of the office of a judge, as laws granting restitution in full to minors, to those who have suffered fear, etc.

There are besides laws denying action in the external forum; if these regard some natural right, they do not avail in the forum of conscience. For laws of this sort do not furnish an action, not because they take away natural right, but only so that there may be some end of lawsuits, lest lawsuits be multiplied. But if they regard a right which flows from the law itself, whether canonical or civil, then, if someone has not pursued his right within the prefixed time, they take away the right itself, and consequently, on the opposite side, the obligation of another. Wherefore they avail for this latter also in the internal forum, unless perhaps he has by injury impeded another from pursuing his right.

227 What is the nature of penalty and of penal law? R. To the first: Penalty consists in the subtraction of some good, whether spiritual or temporal. Spiritual especially, as regards canonical penalties, as is seen in excommunication; temporal as regards civil penalties. "Since sin is a disordered act, it is manifest that whoever sins acts against some order; and therefore it follows that he is cast down by that order itself (and by the Prince of the order), and this casting down is penalty." S. Th. 1. 2. q. 87, a. 1. "Through penalty the equality of justice is repaired, insofar as he who in sinning has followed his own will too much suffers something against his own will." S. Th. 2. 2. q. 108, a. 4. The equality of justice is also repaired insofar as he who has pursued illicit goods by his own will is deprived of certain goods against his own will.

Now, "vindication is licit insofar as it tends to the restraining of evils. But some who do not have affection for virtue are restrained from sinning through this, that they fear losing certain things which they love more than those which they obtain by sinning; otherwise fear would not curb sin. And therefore vindication for sins is to be taken through the subtraction of all things which man chiefly loves. But these are the things which man chiefly loves: life, bodily safety, one's own liberty, and exterior goods, such as riches, fatherland, glory. And therefore... there are eight kinds of penalties... namely death, by which life is taken away; lashes and retaliation, so that, for example, he loses an eye for an eye, by which one loses bodily safety; servitude and chains, by which he loses liberty; exile, by which he loses fatherland; loss, by which he loses riches; ignominy, by which he loses glory." S. Th. 2. 2. q. 108, a. 3; q. 65, a. 3.

One penalty is vindicative and is owed to sin; another is preservative from future sin, which is called medicinal; another is promotive of some good, and according to this someone is sometimes punished without guilt, but not without cause, as, e.g., that someone incurs irregularity on account of a judgment of blood. S. Th. 2. 2. q. 103, a. 4. "The penalties of the present life are more medicinal than retributive. For retribution is reserved to the divine judgment, which is according to truth against those who sin. And therefore according to the judgment of the present life, the penalty of death is not inflicted for every mortal sin, but only for those which bring irreparable harm, or also for those which have some horrible deformity; and therefore for theft, which does not bring irreparable harm, the penalty of death is not inflicted according to present judgment, except where theft is aggravated by some grave circumstance, as is clear concerning sacrilege, which is theft of a sacred thing, and concerning peculation, which is theft of a common thing, and concerning kidnapping, which is theft of a man, for which one is punished by death, as is clear from Exod. 21." S. Th. 2. 2. q. 66, a. 6, ad 2. "If some man is dangerous to the community and corruptive of it on account of some sin, he is laudably and healthfully killed, so that the common good may be preserved." S. Th. 2. 2. q. 64, a. 2, c. "Human justice kills those who are harmful to others; but those who sin without gravely harming others, it reserves for penance." S. Th. l. c. ad 2; q. 65, a. 1, c. No one can punish another unless he is subject to his jurisdiction. S. Th. 2. 2. q. 65, a. 2, c. But public vengeance to be exercised by the civil magistrate is handed down in the Sacred Scriptures themselves, Rom. 13:4. "A greater power ought to have greater coercion. But just as a city is a perfect community, so the Prince of the city has perfect power of coercing; and therefore he can inflict irreparable penalties, namely of killing or mutilation." S. Th. 2. 2. q. 65, a. 2, ad 2; q. 10, a. 8, 9; q. 11, a. 3, 4.

R. To the second: Law can oblige to doing or omitting some act or action, and then it is called a moral law, preceptive or prohibitive. But law can oblige to undergoing penalty alone, and then it is called penal law; namely if the law still obliges to doing or omitting that thing, or otherwise to undergoing the penalty. For it suffices for the essence of law that it impose some obligation in conscience, nor is it necessary that the obligation regard determinately an act or its omission. Besides, law has force only from the will of the legislator. But the legislator can oblige to penalty alone, if that suffices for procuring the common good. Wherefore St. Thomas rightly teaches, 2. 2. q. 186, a. 9, "that not all things which are contained in law are handed down by way of precept; but some are proposed by way of a certain ordinance, or statute, obliging to a certain penalty." - Suarez, l. 5, c. 4, n. 2-6.

Therefore a penal law is a law which does not oblige in conscience to positing or omitting an act under guilt, but only under temporal penalty, i.e., to accepting the penalty as just. Wherefore, properly speaking, a merely penal law cannot be given in this sense, insofar as it in no way obliges in conscience; nevertheless a merely penal law can be given in this other sense, insofar, namely, as it obliges in conscience to one or the other: either to fulfilling the law, or to undergoing the penalty; as is the law of paying a fine if someone defrauds the customs. But cf. 232. - "Sanctions which in no way oblige in conscience, neither to an act or its omission, nor to penalty, are not properly laws, but simple constitutions and ordinances... To this are reduced the statutes of various Orders, Congregations, Academies, etc." Struggl, q. 2, n. 32. Therefore laws of this sort are not called laws simply, but directive, counseling, persuading laws. But it is entirely outside every question that there can be at the same time a moral law, preceptive or prohibitive of an act, and at the same time penal, and then the law is called mixed; as is the law of repairing damage inflicted by civil fault alone. Penalty regularly does not oblige before the sentence of a judge. Cf. 230; 1 Cor. 4:21; 2 Cor. 10:6; Suarez, l. 5, c. 3, 4; S. Th. 2. 2. q. 108, a. 4; q. 186, a. 9, ad 1; E. M.

227 bis. Note: The rack is a kind of torture, namely a wooden machine joined together in the manner of a horse, cavalletto, on which formerly those concerning whom there was inquiry of some crime were stretched and tortured, so that full proof might be made from their confession. Life imprisonment, according to the Italian Penal Code 31, 33, is the greatest penalty, bringing perpetual interdiction from public offices, legal interdiction, deprivation of paternal power, marital authority, and the faculty of making a testament. Reclusion follows life imprisonment. The penalty of reclusion exceeding five years brings, according to the Italian Penal Code 31, 33, perpetual interdiction from public offices, legal interdiction during the penalty, and there can be added deprivation of paternal power and marital authority during the penalty.

228 How are merely penal laws distinguished? - They are distinguished: 1. From the matter, words, and circumstances of the law. 2. From the common judgment of doctors. 3. From the persuasion and practice especially of the timorous. From the matter; hence, speaking in itself, civil laws can be held as penal if, with attention to their matter, the end of the law is sufficiently obtained by only the fear of the penalty having been struck in, as, e.g., civil laws concerning paying taxes with regard to goods imported or exported; for if the established taxes are not paid, a fine would be owed. But civil laws must be held as preceptive if, with attention to their matter, the end of the law is not sufficiently obtained by fear of penalty alone, unless also by fear of guilt. Such laws are those which directly and proximately contribute to the common good, peace, and order of civil society, as are laws, e.g., of contracts; of public offices, administrators, magistrates, etc.; of judgments, proofs, unless as regards these the right is certain and evident; since then the right is not lacking, but the proof of right, provided that the proof does not touch the very form of the act. C. I. 779, 1314; C. G. 973, etc. Likewise laws are altogether obliging in conscience: laws explaining natural right and definitive of right, as are laws assessing the prices of things and the wages of works; granting to the father usufruct in the goods of children under paternal power, but to children under paternal power the legitimate portion in paternal goods; half the treasure to the finder, half to the owner of the land; restitution in full to minors, married women, those who have suffered fear, regulars; common ownership of a wall to a neighbor; action for damage given by civil fault alone, etc. Kenrick, tr. 6, c. 3, n. 2 ff.

From the words; hence Suarez thinks, l. 5, c. 4, n. 9, that if by the words of a penal law the precept is not sufficiently declared, a presumption must be made in favor of a purely penal law, "unless from the circumstances, or from the matter or penalty of the law, a virtual precept, or sufficient intention of one commanding, is gathered." Or from the penalty, e.g., of excommunication, or even a gravest corporal penalty, of death, mutilation, etc. "For the law must be considered prudent and just; but it would be intolerable if, on account of a thing which lacks guilt, it imposed the penalty of death or mutilation." But others deduce from a graver penalty that the Prince does not wish to oblige in conscience, because it would not be equitable that, besides a most grave temporal penalty, which would suffice to urge observance of the law, he should also wish to hand someone over to eternal penalty besides that most grave temporal penalty. But this, as is clear, would hold also for the laws of the Church under penalty of excommunication, suspension, interdict, deprivation of benefices, etc.; and yet all admit that all laws of the Church oblige in conscience. - Moreover, a law is held as purely penal if it is not borne by way of precept and prohibition, but merely assertively, e.g., he who has carried grain out of the kingdom will pay one hundred lire; or if it is borne disjunctively, e.g., let no one carry grain out of the kingdom, or, if he has carried it out, he will pay one hundred lire. - But if the law is borne simply by way of precept and prohibition, either it imposes no penalty, and it is a moral law, preceptive or prohibitive, obliging, speaking in itself, in conscience to guilt; or it has a penalty joined to it, e.g., canons are prohibited from being absent from choir under penalty of loss of the distributions which are made daily among those present, and the law is mixed, obliging, again speaking in itself, at the same time to guilt and penalty. Speaking in itself, unless, namely, the legislator himself has expressly admonished otherwise, as may be seen in many Rules and Constitutions of religious Orders and Congregations, or something else must be judged from other heads. L. 145-147; S. Th. 2. 2. q. 186, a. 9, ad 1. Yet it is not necessary for the obligation of a law that this be explicitly asserted by the legislator. For it suffices that it be understood implicitly from the law itself as enacted.

From the circumstances; e.g., if no corruption of morals would follow from transgression of the law, no danger of public order, etc., and the superior himself entrusted the effective execution of the law to his ministers, or imposed a great penalty. For that alone would be sufficient for observance of the law; and it would justly be presumed that the Prince does not wish to oblige to guilt and penalty at the same time. But not at all if there were question of a thing evil by its nature, or publicly pernicious; in such matters penal laws are never to be sought. Suarez, l. c., n. 12; L. l. 3, n. 616.

From the common opinion of doctors; and thus as penal are held the laws which prohibit dice and games to laymen. L. l. 3, n. 885. On the contrary, the common opinion of doctors is that merely penal laws are not given in the Church, since the Church principally regards the good of souls. From custom; "hence the laws of towns prohibiting under penalty the cutting of wood or grass, fishing, hunting, do not oblige under guilt; for custom so holds." L. 145. The same seems to be said of the grazing of cattle in fields or woods of the community, and of carrying weapons for hunting; but by no means of carrying treacherous weapons. St. Pius V, C. Cum vices, 12 Feb. 1572; C. I. Poen. 460 ff. Civil laws forbidding opium, and other similar laws, for protecting good morals, are in themselves moral laws. - E. M. "Reuter observes," he says, de Leg., n. 217, "Suarez, l. 7, c. 19, n. 12; Laym., l. 1, tr. 4, c. 24, n. 12, that some laws have passed from not purely penal into purely penal, because otherwise they were not observed, as perhaps are civil laws imposing exactions, prohibiting hunting, cutting wood, etc."

229 Do ignorance, fear, and age excuse from penalty? R. To the first: Affirmatively for the internal forum, if ignorance excuses from guilt against the law, whether it is ignorance of law or ignorance of fact; for penalty is a certain natural consequence of guilt. - R. Negatively for the same forum, if ignorance does not excuse from guilt against the law, and is concerned with the penalty alone, understand an ordinary penalty; but not an extraordinary and exorbitant one. The reason of the distinction is that an ordinary penalty is always foreseen in some way from the nature of the crime itself, since natural light itself dictates that evil is to be punished according to its nature. But an extraordinary penalty cannot be foreseen even confusedly. R. Likewise negatively for the external forum. For knowledge of the law is presumed, unless, however, ignorance of the law seems probable, i.e., likely. For presumption yields to truth. L. 169; l. 6, n. 705, 1074; l. 7, n. 351.

R. To the second: Unjust and grave fear, which excuses from human law, whose obligation regularly is none with grave inconvenience, consequently excuses from the penalty annexed to human law. Hence, although perhaps it does not excuse from grave sin, because that which was prohibited was forbidden also by natural law, nevertheless it still excuses from the penalty, unless the positive law itself does not cease, as for instance if something is extorted to public harm. C. 5, De his quae vi.

To the third: From the indulgence of canon law, age excuses those not yet pubescent, C. 1, 2 de Del. puer.; C. 1, 60 de Sent. exc. By civil law minors are punished more mildly. C. I. Poen. 44, 53 ff.; C. B. 828. - Cf. here 195; Suarez, de Cens., d. 5, s. 1, n. 19; Castropalao, tr. 3, d. 1, p. 24, § 2, n. 8; Scavini, l. 1, n. 822, ed. 12, Milan 1874; Bouquillon, de lege, n. 159.

230 Does a penal law oblige one to undergo the penalty before the sentence of a judge? - The penalty which is contained in law is one thing active, which cannot be given remission without some positive action of the delinquent, as would be, e.g., payment of money; another is passive, which requires the action of another for its execution; another is privative, which consists in the mere privation of some acquired right, e.g., office, benefice, jurisdiction, suffrage, etc.; and it is conditional if it deprives of some right under a given condition; another is negative, which denies to the guilty person some good to be acquired; another finally is inhabilitating, which renders one incapable or unable of some right, namely of doing or contracting, acquiring, giving something, etc. - Likewise, one penalty is latae sententiae, another ferendae sententiae; the first is incurred by the commission of the crime alone, the second by the sentence of a judge. But this sentence to be rendered, or condemnatory sentence, is that by which the accused is punished with a certain penalty; or declaratory, by which the judge declares that someone has fallen into that crime on account of which the penalty established by law is incurred by the fact itself.

In order that a penalty can be called latae sententiae, it is necessary that the legislator has clearly provided that the accused, once the delict has been committed, is immediately held by that penalty. If the penalty is ferendae sententiae, the law does not oblige to undergoing the penalty before that sentence; for then the law does not inflict the penalty by itself, but only decrees that it is to be inflicted by the judge. But if the penalty is latae sententiae, then a distinction must be made. An active or passive penalty, etc., e.g., of paying or suffering something, is not to be undergone before the sentence of a judge. The reason is "because that human law would be too arduous and unobservable: that the guilty person himself should execute the penalty upon himself." L. 149, 148. Except unless the law so evidently commands otherwise that it cannot be interpreted otherwise, for instance, a thing accepted simoniacally must be restored, cf. 523. - The same, for the same reason, must be said of a penalty at once privative and active. "And thus, therefore, one must speak of laws depriving of benefices already obtained, by reason of simony or alienation of the goods of the benefice, etc., where a declaration of the judge is always required." L. l. c.; unless something else is expressly provided in the law, as seems to be established in Trent, s. 14, c. 18 de R., against synodal examiners receiving something on occasion of the examination, since it is said, "from which [i.e., simony] they cannot be absolved unless the benefices have been dismissed." L. l. 3, n. 112, 397. But not even this urgent wording of the law excludes a declaration of the crime. Cf. 521.

If the penalty is simply privative, before the sentence of a judge it will ordinarily have to be undergone, as is clear from the usage and custom received everywhere concerning censures and similar penalties. Hence, without any other sentence, incestuous spouses are deprived of the right of petitioning. C. Si quis de Eo qui cognov. And deservedly; for since incest is almost always hidden, the penalty would be rendered useless if it had to be proved, and a sentence were required. Ordinarily, for exception is made: if the guilty person cannot execute the penalty without infamy, since this would be too hard; if somewhere a particular custom holds otherwise. L. 148.

Negative penalties and "inhabilitating penalties oblige before the sentence of a judge, as is the penalty imposed by Trent on non-residents of not gaining the fruits. Likewise when privative penalties are conditional, e.g., that one having a benefice with care of souls, if he is not ordained priest within a year, is by that very fact deprived of the benefice, as from C. Licet, de Elect., in 6. Thus also a beneficed cleric not wearing the habit is by that very fact deprived of the privilege of forum." L. 149. The first reason is that no one can acquire that to which he has no right. The second reason is that since the law does not bestow right except under such a condition, when it is lacking, every right must also be lacking. Yet, as for privative penalties, so also for inhabilitating ones, at least a declaratory sentence of the crime is required "in the case in which the guilty person cannot execute the penalty without his own infamy," L. l. 6, n. 705, as, for instance, one which deprives of active or passive voice. No one is held to betray himself. - L. l. 7, n. 54; l. 3, n. 397, 442, 402; l. 5, n. 280; Struggl, q. 2, n. 38 ff.; Suarez, de Legib., l. 5, c. 10; Laymann, l. 1, tr. 4, c. 15; Wirceburg., c. 4, a. 5, § 2; Troplong, della Prescrizione, c. 1, n. 35, 38, 42.

231 Must a conventional penalty in contracts be paid before sentence? - A penalty which is owed for that which is of interest is owed before every sentence of a judge. But concerning that which is owed on account of delay, there is dispute. "The first opinion affirms it, because each person is held to observe the pact before sentence.... The second opinion, which the Salmanticenses call equally probable, denies it, because one must judge that the contracting parties do not wish to impose a penalty upon themselves otherwise than according to the disposition of law concerning laws of penalties, which are not contracted except after sentence. Certainly the guilty person is held after sentence to the penalty. But it must be noted that he is not held to pay the money unless it is sought by the party. And if the penalty is too harsh, beyond the sentence there is required a precept of the judge, and the execution of the ministers." L. 150; C. B. 343.


VI. On the Law of Taxes

232 Whether and how do the laws of taxes oblige in conscience? A tax is called that which is paid to the State as necessary for the common expenses of the commonwealth. It is direct if it is imposed directly on persons, by reason of their immovable goods, movable goods, and the exercise of some business, art, or profession. It is indirect if it is imposed directly not on the person but on a certain thing, on account of the change of its owners, as in successions, or on account of its transport from region to region, or on account of its trade, manufacture, sale, or use. Wherefore those things which are paid even to public administrations for transporting letters from place to place, for journeys of persons on railways, etc., do not have the nature of taxes; and they are to be paid by force of the contract entered into with the public administration, and consequently from commutative justice.

The laws of taxes, speaking in themselves, are moral laws, or commanding in conscience: those, namely, which are enacted by legitimate authority, from a just cause of the common good, of the support and dignity of the Prince, and with due proportion observed, so that they do not exceed the moral capacity of subjects, and so that, e.g., the poor are not burdened as the rich, for thus the former would sustain a far greater burden than the latter. Lugo, de Iust. et Iur., d. 36, n. 25, 26. Indeed laws of this sort command an act of natural justice, namely of legal justice, only defining and determining it; by which both the Prince and subjects are held, each for his own part, to contribute the necessary supports to society. Wherefore this natural justice commands subjects to furnish to the superior, having care of the community, those things which are necessary for having this care; it likewise commands strangers that they ought to compensate the harms which they inflict on another society by the export and sale of goods; it commands both subjects and strangers that they ought to compensate the necessary expenses in the construction and keeping of roads, bridges, etc., which they enjoy. Rom. 13:5-7. Hence the aforesaid legal justice is intimately connected with commutative justice.

Whence it is that defrauding taxes, at least speaking in itself, brings an obligation of restitution, as Gousset expressly has, 671, 999. And the Roman Catechism, 10, counts it among robberies: "In this crime of rapacity are included those who do not pay, or who divert and transfer to themselves, the customs, taxes, tithes, and the rest of this kind which are owed to the Prelates of the Church and to Magistrates." Nevertheless, since collectors of these taxes are publicly constituted, this seems to be the mind of legislators, that the payment of taxes is not considered due unless it is demanded. By no means, however, are lies and frauds thereby permitted for not paying, and for deceiving the collectors. Likewise, since a grave penalty is imposed on those not paying, many and grave doctors generally hold the laws concerning taxes as merely penal laws. But from this it does not follow that someone ought not to pay just taxes when the time established by law has arrived, or when they are legitimately sought by collectors; but it follows only that unless observance of the law is urged, or unless they are legitimately sought, he is not indeed held in conscience to pay them, and he is held to undergo the penalty if he is discovered not to have paid the tax and the penalty is imposed. Wherefore someone sins only then when, a tax owed by law not having been paid, or a duty not having been paid, as regards taxes sought by collectors, he would afterward be unwilling to pay the fine and undergo the penalty.

And this opinion is also confirmed by common practice and persuasion, namely that these laws do not oblige in conscience to paying taxes spontaneously. Therefore, while at least doubt remains concerning the obligation, no one seems even from this head to be troubled, if he has not paid taxes at the time established by law, or taxes not yet sought by collectors; indeed even if, as regards these latter, someone merely eludes the vigilance of collectors, by hiding things or not declaring them, namely lest they demand payment, as even timorous persons are accustomed to do, or by declaring a lesser value of things in order to diminish the tax; provided nevertheless that lies and frauds are absent, which are always illicit, and that at least the just lowest price of the things is declared. L. l. 3, n. 614, 617; H. A. tr. 10, n. 81; S. Th. Quodl. 2, a. 8; Quodl. 6, a. 10; Lugo, de Iust. et Iur., d. 36, s. 4; Lessius, de Iust. et Iur., l. 2, c. 33; Ithur., Cas. 2; Struggl, 32; Elbel 303-306; Kenrick, tr. 6, c. 3, n. 20-22-25.

233 Resolves: The following are to be condemned: 1. Those who violently resist ministers exacting customs; for these sin against obedience: "He who resists power resists the ordinance of God." Rom. 13:2. They also sin against legal justice; for the law which regards taxes, even if it is held as merely penal, nevertheless grants to governors a certain right to exact the fine if subjects are discovered in fraud. - 2. Those who by right and wrong practice defrauding as a kind of commerce, and with the intention also of resisting, wander armed day and night. For men of this sort become rebellious citizens and most pernicious to society. 3. Those who, although they never resist, nor have the intention of resisting, nevertheless with every zeal and effort devote themselves to the art of measuring and defrauding, and have it as a kind of profession of life. These besides are not rarely exposed to dangers of temporal goods and of life and soul. Moreover, it is altogether one thing sometimes not to declare or to hide one's things, lest the tax be demanded; another thing to practice the art of defrauding taxes, which is certainly prohibited, since this is altogether harmful to society, both on account of the defrauding of taxes itself, and on account of many other delicts which are naturally joined with it.

All these incur forfeiture, Dig. l. 39, t. 4. Forfeiture in law is that which, on account of tax not paid, or declaration before the tax collectors omitted, is claimed for the fisc, cosa devoluta al fisco, confiscated. Likewise the very adjudication to the fisc is confiscation.

234 Do officials sin against justice whenever they do not exact a just tax? - R. Affirmatively, in itself generally, and indeed gravely in grave matter. The reason is clear, since they have obligated themselves to watch properly, and diligently to exact taxes otherwise just. Wherefore, if they fail in their office, they are held to restitution toward the Prince, or the commonwealth. Generally, because according to many, officials appointed for exacting customs are not always to be condemned when at times they act more benignly in a light matter, chiefly with the poor, or even with those who otherwise pay diligently; because in such a case the Prince himself is reasonably presumed to remit. "Besides, if tax collectors detect defrauders, and merely dissemble the fine, they are probably not held to repair this. The reason of this is: because tax collectors by force of their office are held only to exact the tax for the good of the Prince, but not to enrich him through fines. Besides, a fine from another source is not owed before the sentence of a judge, nor does the fisc have a right to the fine before this. Hence even guards paid to observe lest tolls be avoided through hidden passages, if by their fault they allow passage, are held from justice to repair the loss of the toll, but not of the fine." Struggl, 30. Others, however, affirm that they must also repair the fine, because by omitting denunciation, to which by reason of office they are held, they are the cause why the fisc does not exact that to which it has a right. Cf. 1394.

But those are to be condemned who corrupt by unjust means officials appointed for exacting customs, lest they perform their office by exacting a tax otherwise just; for they sin at least by cooperating in the sin of these officials, and they are held to restitution. Luke 3:12, 13; L. l. 3, n. 583, 614-617; l. 4, n. 237; Struggl, 32; Gousset, 1000.


VII. On Dispensation

235 What is dispensation? - Dispensation is the relaxation of law in a particular case on account of a special cause. For it happens "that some precept, which is for the advantage of the multitude in the majority of cases, is not fitting for this person or in this case; or through this something better would be impeded, or even some evil would be introduced." S. Th. 1. 2. q. 96, a. 1. It obtains its effect as soon as it has been granted. But in order that someone may use it licitly, it is necessary that it be manifested to him, lest by presuming it he expose himself to danger of violating the law, if perhaps it has not been granted.

It differs from a declaration, by which it is declared that this or that case is not comprehended in the law. It differs from license, which has place when the law does not prohibit a thing absolutely, but only conditionally, namely without the consent and approbation of the superior. Wherefore the bond of law is not relaxed through license, but merely the condition is placed, and when it has been placed, the law no longer has place. Then the law is rather observed, for the law in reality commands that license be sought, if such or such a thing is done, namely that the consent of the superior be sought. It differs from privilege, which can be both against law and also beyond law, and, when it is against law, simply derogates from it, and therefore not only for a case, or for some cases in particular, but for all. It differs also from invalidation, abrogation, and cessation of law, because in these the law is extinguished for all. S. Th. 2. 2. q. 147, a. 4.

236 Note: Power of dispensing given generally falls back into a privilege beyond law, and is favorable, and therefore has a broad interpretation, but not an extensive one. Generally, for when given particularly it is of strict interpretation. For general power is necessary for the common good and looks to it; not so particular power, which is rather a certain begun dispensation. But dispensation, because it derogates from law, is odious, and is of strict interpretation; unless it is owed, or was granted motu proprio, or to a community, or for the common good, or inserted in the Body of Law. Strict, but not restrictive, unless perhaps the right of a third party is injured. But it must never be interpreted in such a way that it becomes useless or burdensome to him to whom it was granted. R. 61 de R. I. in 6. L. 187, 192, 194, 195.

237 What things are required for dispensation? - It is necessary that he who gives the dispensation give it knowingly and willingly, but one extorted by fear is valid; and that he to whom it is given, regularly speaking, accept it. For a benefit is not given to one unwilling. L. 1. 9 de Donat. But we must understand as unwilling also him who does not consent. L. 8 § Invitus de Procur. Hence, if another has sought an ordinary dispensation of an impediment, and the spouses, ignorant of this, contract marriage, that dispensation does not profit them. In the case, in itself, it suffices that one accept the dispensation, since a granted dispensation necessarily affects both. But it can be given and accepted even tacitly, and by the fact itself. Regularly speaking, for absolutely one can be dispensed even while ignorant and unwilling. Since it belongs to the legislator to bind and to loose. L. 184, 187; Sanch., de Matr., l. 3, c. 36, n. 3.

On the part of the one granting it, a just cause is required; otherwise the superior would not be a faithful guardian of the law, but an imprudent dissipator. Moreover, natural right dictates that a part ought to be conformed to its whole, unless a just cause excuses. Without a just cause, a dispensation given by the legislator himself is indeed valid, although illicit; but by an inferior, or by a delegate, both illicit and invalid. For the legislator has as his own the power of binding and loosing, to which that just cause is extrinsic; but he is not considered to communicate it to an inferior or delegate except that he use it reasonably. Yet both the legislator dispensing without cause sins lightly, and the dispensed person seeking it; but he who, the law having been removed by dispensation, uses it, does not sin even lightly. For neither the former in giving nor the latter in accepting do injury to anyone, although they injure legal justice. But a delegate dispensing without a just cause in a grave matter sins gravely, since he gravely abuses the power conceded to him. In a grave matter, for in a light matter it does not exceed venial fault. But on the part of the petitioner it is required, both for liceity and for validity, that a true cause be present, since the superior does not dispense unless the petitions rest upon truth. Trent, s. 25, c. 18 de R.; S. Th. 1. 2. q. 97, a. 4; 2. 2. q. 88, a. 10. Moreover, a cause probably just suffices, both for seeking and for granting a dispensation, validly and licitly, lest the matter be too anxious and liable to scruples. Nor indeed is it necessary that it be as great as would suffice of itself for excusing; otherwise the power of dispensing in the superior would become altogether useless. "A cause is the dignity of the petitioner or of the superior, so that he may show himself benign, and also common or private utility and similar things. But in dispensations of impediments for marriages, the payment of money in aid of the Church suffices as a cause, as is the practice." L. 195. Matrimonial dispensations of lesser degree are now granted from reasonable causes approved by the Holy See, and are subject to no challenge. Ord. serv. in Rom. Cur., Norm. pecul., c. 7, a. 3, n. 21. L. 178, 181, 182, 186, 192, 195; l. 3, n. 251; l. 7, n. 353; S. Th. 1. 2. q. 96, a. 6; q. 97, a. 4; 2. 2. q. 63, a. 2, ad 2; Wirceburg., c. 5, a. 2; E. M.

238 When a just cause exists, is the superior held to dispense? - R. Negatively: if the cause is only sufficient, so that dispensation is permitted; and the superior can either give it or deny it, or give it to one and deny it to another, for it is a mere grace, and therefore free. Moreover, just as dispensation profits the subject, so denial of the same profits the common good.

R. Affirmatively, if the cause renders the dispensation necessary for avoiding common damage, or private damage of great moment, or for procuring common utility, or great private utility; otherwise he would sin gravely or lightly according to the matter; for this is why the power was given to him. "Nevertheless, when dispensation has been denied, even unjustly, the subject cannot act against the law; unless such a case urges as to draw it out from the law. Wherefore if a Bishop unjustly denies dispensation from publications before marriage, from an urgent grave cause it can be contracted without them." L. 179; S. Th. 1. 2. q. 97, a. 4.

239 In doubt whether a case needs dispensation, is it necessary? - R. Negatively in positive doubt; for the extension of the law to that case remains uncertain. - R. Affirmatively in negative doubt concerning the existence and sufficiency of an excusing cause; for the certain law possesses. But negatively in negative doubt concerning the necessity of dispensation; for then, on the contrary, liberty possesses. L. 97, 180, 192, 195; l. 3, n. 325; l. 4, n. 154; H. A. tr. 2, n. 51.

240 Is it licit to use a tacit, presumed, interpretative dispensation?

R. To the first: Affirmatively, for the will of dispensing is truly present in the superior; since a tacit dispensation is had when the superior wills something with which dispensation is connected, or when, knowing and able to contradict, he does not contradict.

R. To the second: Affirmatively, for then also the will of dispensing is truly present in the superior, as is reasonably presumed from the hypothesis; for example, if, knowing that you are excommunicated, the prelate confers a benefice upon you. This presumed dispensation, presumed concerning the present, falls back into tacit dispensation.

R. To the third: Negatively, for there is not present, nor does any reason persuade that there is present in the superior, the will of dispensing, but only a reason is present that such a will would be present in the superior if he knew the matter. Yet in matters of lesser moment one could then more easily use epikeia. Nor does it matter that a presumed license concerning the future is valid; for for actions which require for their validity a positive act of the will, an interpretative voluntary is not sufficient, as happens in dispensation, since relaxation of law requires the positive consent of the superior. On the contrary, for actions for which it merely suffices that the superior not be unwilling, as in the case of license to be sought, an interpretative voluntary suffices. L. 187; l. 3, n. 288; Struggl, tr. 1, q. 1, n. 21; Sanch., de Matr., l. 3, d. 35, n. 16, 24.

241 Who can dispense, and with whom? - R. To the first: Since dispensation is the relaxation of law, it is clear that it is an act of jurisdiction. Wherefore only he can dispense by ordinary power who made the law, or his superior, or successor; but by delegated power, he who has received from these the power of dispensing. The reason is that the legislator has as much power for loosing as for binding; he has equal power with his predecessors; finally he has the power of inferiors subordinated to himself. But an inferior has no power over the law of his superior.

The legislator cannot dispense even in his own law, if the law passes into a contract. For pacts are to be observed by all. But an inferior can dispense in the law even of a superior, if dispensation is generally permitted in the law, e.g., if it is said "until he is dispensed," if custom has prescribed it, if it is commonly admitted by theologians. Hence validly and licitly an inferior, by ordinary power, dispenses from a just cause in the law of a superior: 1. Concerning light things, i.e., those which do not oblige under mortal sin, even if recourse to the superior is easy. 2. In cases which occur frequently, and in doubtful cases. 3. When there is urgent necessity, recourse to the superior is difficult, and there is danger in delay. 4. Man cannot dispense himself from divine and natural law on account of his own preservation.

By ordinary power, delegated. Ordinary power is that which belongs to someone by force of his dignity, or of his office; delegated power, that which belongs by concession of him who has ordinary power. If delegated power is granted by law, it is equated with ordinary power, as being annexed to office and dignity; but if it is only from a superior, it is purely delegated. - L. 90, 190-192; l. 6, n. 902.

R. To the second: Dispensation can be made only with those who are subject to the jurisdiction of the one dispensing; for example, with inhabitants having domicile, whether they are in their own territory or outside it, L. l. 7, n. 81; with resident strangers, as long as they have quasi-domicile in the territory, S. O., 22 Nov. 1865, A. S. S., vol. 2, p. 671, who, once a dispensation has been obtained, can use it even when they go abroad, Suarez, l. 8, c. 26, n. 12; with wanderers, as long as they are staying in the territory, Bened. XIV, Not. 33, n. 10; indeed even with travelers, since travelers also by access to the local superior sufficiently become subjects while they are in foreign territory, and since this dispensation is personal, it adheres to the person, and therefore follows the traveler even outside the territory or diocese of the one dispensing, cf. 298; finally with themselves, although they have only delegated power, but general. The reason is "because it is purely voluntary jurisdiction, which can be exercised even toward oneself. Hence one can well dispense oneself in vows, oath, fast, etc." L. 183. General, because no one is excepted in a general faculty, in whatever way it is had. But it is otherwise if someone has been delegated only for particular cases. - L. 158, 183; l. 3, n. 262; E. M.

242 Can the Pope dispense in divine law? - Those things which are prohibited by divine law are of a threefold class. For there are objects evil in themselves, and by reason of themselves. And these can never become not evil and licit. There are objects evil in themselves, but by reason of danger, or by reason not of the very being of order but of the perfection of this order. And these, when the danger has been removed and on account of peculiar circumstances, can become not evil and licit. Finally, there are objects evil in themselves, but on account of another's right. When this right ceases, from the fact that someone has power over that right, that which otherwise is illicit can be rendered licit.

Therefore the Pope can dispense from a just cause in those things in which divine right arises from human will, as in vows and in oaths. For it is certain that in these he acts in the place of God. Hence it is that dispensation in a vow or oath, without a just cause, even when made by the Pope, is invalid. In the rest it is disputed whether he can truly dispense from a most grave cause, or only declare that divine right then ceases. In practice it matters little. In the rest, namely in those in which he can dispense; for he cannot dispense in all, as is clear from what was set down at the beginning, but only in some, e.g., in betrothals, in ratified marriage, etc. But always except laws which pertain to the essential constitution of the Church, laws concerning the forms and matters of the sacraments, concerning the offering of sacrifice, etc. Nevertheless in doubtful matters the Supreme Pontiff can infallibly declare divine and natural right. Therefore that phrase, "Whatever you shall loose," etc., is not unlimited, but must be restricted to those things which pertain to the spiritual good of the Church and of souls. Cf. 180. L. 180, 188, 189; S. Th. 1. 2. q. 100, a. 8; 2. 2. q. 88, a. 12; q. 89, a. 9, ad 3; S. q. 65, a. 1, 2, 4; q. 67, a. 3; Quodl. 4, 13; Struggl, q. 4, n. 11; E. M.

243 In what laws can Bishops dispense? - By ordinary right, they can dispense in their own dioceses from laws enacted in provincial synods, since it has been so introduced by custom, C. Cum contingat 13 de For. comp., provided they are not specially reserved to the Council. Likewise they can dispense in all episcopal and synodal statutes, and indeed independently of chapter and clergy. Nor is it an obstacle that the provincial Council, or diocesan synod, was approved by the Apostolic See. For that approbation is not specific and absolute, such that the individual things are rigidly examined, known, and approved motu proprio and with certain knowledge. But it is ordinary, common, and conditional, if canonically, etc.; and this indeed gives no new right, for only the decrees of the Council, legitimately established and which of themselves have the force of obliging, are confirmed; and the review of them made by the S. C. C. is only a condition without which they cannot be promulgated. Bened. XIV, de Syn., l. 13, c. 5. Moreover Bishops dispense by their own right in Pontifical laws also enacted for their diocese, for they are held as diocesan laws. But from episcopal and synodal statutes the chapter can also dispense, when the See is vacant, since it succeeds into the place of the Bishop. The same cannot be done by the Vicar General of the Bishop, without special delegation, since he does not have this from his own ordinary right; since in a general commission the faculty of dispensing is not understood.

Bishops cannot, however, dispense in a synodal taxative law of the congrua for those to be ordained. The reason is that Innocent XII, B. Speculatores, established that "the benefice be of such income that, for suitable support of life, whether according to the synodal assessment, or, if it is lacking, according to the custom of the region for those to be promoted to sacred orders, after burdens have been deducted, it suffice by itself, and that it be peacefully possessed by the one to be ordained." Wherefore the Pontiff implicitly takes away from the Bishop the faculty of dispensing in this matter, or rather of arbitrating, or of making the calculation in his own way. But because every power, and especially spiritual power, is given not for destruction but for edification, from the very nature of ecclesiastical laws, and from the presumed will of the Roman Pontiff, as well as from custom, Bishops dispense also in common laws: 1. when the matter is light; 2. as regards doubtful cases; 3. as regards cases which often occur, as in most vows, the divine office, observance of feasts, abstinence, fasting, with private persons and in particular cases. - Likewise they dispense in other Pontifical laws also, whenever recourse to the Supreme Pontiff is not easy, and there is grave danger in delay, e.g., in impediments of marriage, in irregularities, in vows reserved, etc. But they can dispense in Pontifical laws if in the law itself it is said that dispensation can be made from it; for if these words signify anything, and permit dispensation, they certainly permit it to inferiors, namely to Bishops. - Matrimonial dispensations, however, are excepted, cf. Trent, s. 24, c. 5 de R. M., from the practice and Style of the Curia, and also from the Constitution of Pius X, Sapienti consilio, and Ord. serv. in Rom. Cur., or if by law the Ordinaries themselves were the ones to dispense, as is seen in the case of a Bishop ordaining a bigamist, C. Super eo 2 de Big. L. 180, 190, 191, 192; App. 2, n. 54 ff.; l. 6, n. 613, 902; H. A. tr. 2, c. 6, n. 57; De Iustis, de Dispensat. Matrimon., l. 2, c. 2, n. 45 ff.

244 Note: A Bishop is said in the preceding cases to dispense by ordinary right, because such a faculty belongs to them by force of their proper office, to which it is perpetually annexed, and therefore they can well delegate it to another. - It must be furnished gratis by whomever the dispensation pertains to. Trent, s. 25, c. 18 de R. In doubtful cases the Bishop can declare that the case does not need dispensation, or dispense for caution. - Concerning dispensation for caution, Benedict XIV notes these things, Not. 101: "Diana wisely remarks that dispensations of this sort are granted by the Sacred Penitentiary or Datary not as necessary, but so that the faithful may be rescued from every scruple and anxiety of soul." Such a dispensation will then, regularly speaking, not be necessary; but it is very useful; for if perhaps afterward the truth appears, nevertheless one truly remains dispensed. L. 190, 192, 193; l. 6, n. 613; de Priv. 57, 58; Struggl, q. 4, n. 12; Sanch., l. 8, d. 6, n. 18. Besides these ordinary faculties, Bishops often have many other extraordinary faculties for three years, for five years, etc.; these delegated faculties they can also regularly subdelegate to others. Cf. 254.

245 Can pastors dispense in some things? - By ordinary right they can, by reason of custom, dispense with subjects, only for particular cases, in fasts, in abstinence, in works prohibited on a feast day, and in other similar matters which frequently occur and need prompt dispensation. By reason of custom, for they do not have jurisdiction in the external forum. By ordinary right, since this faculty has been attributed to them by reason of office, as being exercised in cases which frequently occur. Indeed they can even dispense in graver matters, in which Bishops can dispense, when a most grave necessity stands, if the Bishop cannot be approached and there is danger in delay. L. 190, 192; l. 3, n. 288; l. 6, n. 613; H. A. 59.

246 Can regulars dispense in some things? "Regular prelates have the power of dispensing (in particular cases) with their subjects in ecclesiastical precepts, as Bishops can with their diocesans. For they themselves have quasi-episcopal jurisdiction, as the doctors commonly teach.... And the same holds as regards the rules of religion." L. de Privil., n. 106, 108. "Confessors of the Mendicants, and other regulars communicating with them, have the power of invalidating, remitting, and dispensing oaths and vows. They can besides dispense with spouses as regards the impediment to petitioning the debt, on account of incest committed with a blood relative of the spouse. But it must be noted here that the confessor must obtain special license in this matter, and at least from the lower superior of his monastery. Moreover Mendicant confessors can dispense with spouses in a vow of chastity, elicited before marriage, for petitioning the debt, just as also in a vow elicited after marriage. They themselves can dispense in all vows in which Bishops can, by ordinary right, dispense with their subjects." L. ib. 109; l. 1, n. 194; l. 3, n. 257, 258; l. 4, n. 63, 64; l. 6, n. 987, 1076, 1127, 1128; La-Croix, l. 3, p. 2, n. 1310; Struggl, q. 4, n. 13.

247 Whether dispensation can be given in the external forum, or in the internal forum? - Dispensation can be given in the external forum, since if the bond of law is constituted in the external forum, the loosing of that bond can also be given in the same forum. And thus dispensation from abstinence, which is given by indult during the time of Lent, is given in the external forum. - It can also be given in the internal sacramental forum; for in the sacramental forum all those things which pertain to spiritual salvation can well be treated. It can likewise be given in the internal forum of conscience, although not sacramental; for as sins properly pertain to the sacramental forum, so to the forum of conscience pertain all things which look to the spiritual salvation of each one.

But this essential difference intervenes between the sacramental internal forum and the merely internal forum of conscience: that in the former matters are treated among those present; in the latter matters can also be handled among the absent. The forum of penance is also distinguished; but this, according to some, is the sacramental forum; according to others, it is the forum of conscience. Wherefore what is committed to someone in the forum of penance, apart from absolution of sins, e.g., dispensation from fast, abstinence, etc., can also be expedited outside the sacrament of penance, although the mandate is directed to a priest confessor. - Suarez, l. 8, c. 6, n. 15, 16; Salm., tr. 18, c. 1, n. 33; Schmalz., l. 2, t. 2, n. 2; L. 194; S. Th. 1. 2. q. 97, a. 4.

248 When does dispensation cease? - Dispensation ceases: 1. By revocation; for by it the bond of law is restored. Wherefore a revocation made by the legislator, even without cause, is valid. Made by a delegate, even from a just cause, it is not valid; for once the dispensation has been given, he has completed the delegation accepted. Made by an inferior prelate, when he granted it by ordinary right, if from a just cause, it is valid; otherwise, however, if without a just cause, because he cannot restore the law of a superior. For the Superior is not considered to have granted a faculty for such revocation. Of law; for if the obligation depends not on law, but on one's own will, as in vows, it cannot be restored without this will. A prelate revoking a dispensation without just cause sins in itself only venially. L. 197. 2.

By renunciation, which is valid immediately in those things which have force from one's own will, in vows, oaths, etc. But in those things which obtain effect from law, e.g., in impediments of marriage, in the canonical hours, etc., it is valid when it has been accepted by the superior, who can restore the bond of law. - L. 198. 3. When the motivating cause totally ceases, if the dispensation has a successive course and was not given absolutely, as, e.g., dispensation from the law of abstinence on account of infirmity.

But otherwise, if the dispensation was given absolutely, although, with attention to the matter, it can have a successive course; or if it was perfected by one act, e.g., if someone was dispensed from irregularity on account of the poverty of parents, or on account of uprightness of morals, or on account of scarcity of ministers. Wherefore one who was absolutely dispensed from a vow of chastity, when the spouse has died, can marry another; but if the dispensation was granted for a special case, he needs a new dispensation. Absolutely; if the cause is judged perpetual, then the dispensation is considered to have been given absolutely, even if afterward by accident the cause ceases. But otherwise if the cause is judged to last only for a time. 4.

If some commutation of burden was joined to the dispensation, then also, when the cause ceases, the dispensation does not cease. - Likewise dispensation does not cease: 1. By non-use, or contrary use, whence one will always be able to use it afterward, since these cannot restore the bond of law. 2. By leaving the territory of the one dispensing, because what has legitimately been done ought not to be retracted, even if afterward that case occurs from which a beginning could not have been had. 3. By the death of the one dispensing, whoever he may be, whether a superior or inferior prelate; since dispensation is a grace made, and a grace made does not expire by the death of the one granting it, or by his removal from office. C. Si super 9 de Off. et pot. iud. del. in 6. The same holds concerning licenses granted. - R. 73 de R. I. in 6; L. 195-198.


VIII. On Privileges

249 What is a privilege? - A privilege is, as it were, a private law, granting some special benefit to someone, existing outside the Body of Law. Private, because it grants something special to someone and not to all. Law, because it is something stable, not situated in a merely passing act; and while it grants to the privileged person the right of using the privilege, it imposes on all, or on the whole community, the obligation of not impeding the use of the privilege. Special, for privileges would not be granted if, besides the general law, nothing special were granted to anyone. Benefit, since it contains the grace of the Prince. To someone, i.e., whether to an individual person, or to a moral person, e.g., a University, a religious Order, etc. Existing outside the Body of Law, because it is not properly a law, whence neither does it need promulgation; but since it is a kind of donation, it needs acceptance. And this holds concerning any granted grace. Regularly nothing is acquired except by one willing. Cf. Schmalz., l. 4, t. 3, n. 203 ff. But petition stands for acceptance, and if it is sought through a procurator, it suffices that it be accepted through him. Wherefore, as long as someone is ignorant whether a grace has been granted, regularly he cannot licitly use it; but more truly he can validly use it, Suarez, l. 8, c. 25, n. 25; Laymann, c. 23, n. 10; Sanch., de Matr., l. 3, d. 36, n. 6, 8; l. 8, d. 21; Engel, l. 5, t. 33, n. 8; l. 4, t. 3, n. 15, if it is true that the grace was granted. Nor does it matter if the grace was sought for another, even one ignorant of it, indeed even unwilling. Sanch., de Matr., l. 8, d. 26, n. 4; Bonac., d. 1, q. 3, c. 3, n. 4. Hence, if someone neither himself sought the grace, nor knows that it was sought by another and granted, and yet perhaps uses it, one must stand for the validity of the act, namely when this depends only on the will of the one granting the grace, as, e.g., may be seen in dispensations of marriage in the root; or if the Supreme Pontiff, at the request of a Cardinal, permits an outside priest to assist at a marriage, and this priest, ignorant of the petition and concession, assists. But unless something else is drawn out from the concession of the grace, it is considered to be granted only to one knowing and accepting. - C. 17 de Praeb. in 6; L. 1; Suarez, l. 8, c. 25; Lugo, de Poenit., d. 19, s. 2.

A privilege differs from a law, properly such, that is singular; namely one which graciously establishes something special for a certain kind of persons, and, since it is a true law, is contained in the Body of Law; and since at the same time it contains some special benefit, it is a true privilege; but because it is contained in the Body of Law, it is commonly called a privilege enclosed in the Body of Law. Such, for example, is the faculty granted to bishops by Trent, s. 24, c. Liceat 6, of dispensing from irregularities arising from hidden delict and of absolving from hidden cases even reserved to the Apostolic See; restitution in full granted by laws to minors, wives, and interdicted persons. Wherefore, as other laws, so also these need not acceptance but promulgation. Indeed not even the knowledge of those to whom they have been granted is required, in order that they may validly use them. Cf. Suarez, l. 8, c. 26, n. 16. Likewise, just as other laws, so these also are perpetual and do not cease by renunciation, although in particular cases someone can renounce the use of a right introduced for himself, provided the privilege was not granted on account of others, or on account of the dignity of an order or body, or on account of the presumption of common danger of fraud; as those things which have been granted to the weakness of persons, such as restitution granted to novices professing before canonical age, if these renounce the right of restitution. Trent, s. 25, c. 16 de Reg. De Iustis, de Dispens. matrim., l. 1, c. 3, n. 51 ff.

250 Of how many kinds is privilege? By reason of the subject, one privilege is personal, which is granted to an individual person, e.g., to Titius, or to a body of persons, e.g., to minors, or to a moral body, e.g., to a religious order; another is real, which is also granted to persons, but with respect to dignity, office, place, or thing. Real privileges are perpetual, and to these are also counted personal privileges of the second and third species. Wherefore real privileges pass to successors in the same thing. But personal privileges are extinguished with the same person. - Hence all special faculties habitually granted by the Holy See to Bishops and other local Ordinaries, and also to Superiors General of religious Orders, even for a determined number of cases, do not end on account of their death or cessation from office, but pass to successor Ordinaries. S. O., 24 Nov. 1897; 20 Dec. 1899. But faculties granted nominally to a Bishop are understood to be granted to the local Ordinary. S. O., 5 Sept. 1900. Under the name of Ordinaries also come their Officials, or Vicars, in spiritual matters, general.

By reason of the object, one is against law, which derogates from law, as the privilege of a private oratory; another is beyond law, by which mere grace beyond law is granted, e.g., the faculty of absolving from reserved cases. By reason of cause, one is remuneratory, which is granted on account of certain merits; another gracious, which is granted without preceding merits. A gracious privilege can be revoked even without cause; for it proceeds principally from the liberality of the one granting. A remuneratory one cannot be revoked without cause; for it is granted on account of merits. And if it is remuneratory from strict justice, namely on account of a price paid, on account of a burden imposed, it cannot be revoked without due compensation. By reason of mode, one privilege is granted motu proprio, another at the instance of the parties; one is granted first and in itself, another is granted after the likeness of a prior one. A privilege granted after the likeness of another is either given accessorily or equally principally. If accessorily, it follows the vicissitudes of the principal; whence, when that perishes, it perishes; when that grows or is diminished, it grows or is diminished. If equally principally, it subsists altogether independently of another, and does not follow its vicissitudes. - Suarez, l. 8, c. 4, n. 38; Lugo, Resp. Mor., l. 1, d. 19; L. l. 1, n. 197; App. 2, n. 5; Ferraris, Supplementum, v. Episcopus, n. 20; E. M.

251 What is a grace made and a grace to be made? Graces are distinguished into made and to be made. A grace is called made when he who grants it assents to the petition, if it is given at the prayers of the petitioner; or when the one making the grace simply grants it, if he bestows it motu proprio. Now when the Prince himself grants it in favor of him to whom he grants it, or as it is said, in gracious form, then the grace is regularly understood as made, as if the Supreme Pontiff grants to a religious order, or to an individual person, to Titius the priest, the faculty of absolving from reserved cases, of blessing rosaries and attaching indulgences to them, etc.

But when he grants it through another, or, as it is said, in commissory form, because it falls back into a mandate, then the grace is sometimes made, sometimes to be made. It is made if another is constituted a necessary executor; but it is to be made if another is constituted a voluntary executor. For in the first case another is merely the executor of the concession of the grace; in the second, another is the executor of the grace to be granted, namely the grace to be granted is remitted to him. And thus the grace is made if in the rescript, e.g., it is said to the Ordinary, "dispense," "absolve," even if some condition to be verified is added, even if there is added "according to your judgment and conscience," which words are placed only on account of the expression of reverence and fittingness. S. C. C., 6 Dec. 1845. But it is to be made if in the rescript it is said, "dispense," "absolve," if you shall have judged it expedient, or if the petitions are remitted to him with the necessary and opportune faculties. L. l. 1, App. 2, n. 13; Bizzarri, Collect., p. 666.

Hence a grace made does not expire by the death of the one granting, or by his ceasing from office; on the contrary, a grace to be made expires, namely while the matter remains entire, unless something else has been provided by law itself. - Reg. 12, Canc. Apost.; L. 8; l. 6, n. 559; Laymann, l. 1 de Privileg., c. 23, n. 18; Alois. Trombetta, Prax. Reg. circa Contr. rer. Eccl., c. 6.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

252 Who can grant a privilege, and to whom? A privilege against law can be granted by those to whom the law is subject; and indeed only to subjects, and only to places which are contained by their power. The reason is that such a privilege is a derogation of law, and the legislator has no authority over non-subjects and outside his own territory. A privilege beyond law can be granted even to non-subjects, because it is not always and necessarily an act of jurisdiction, but an act of mere faculty and, as it were, a donation. Thus a Prince can grant to a stranger the privilege of hunting in his territory. Suarez, l. 8, c. 8, 10, 26.

253 Can travelers enjoy the privileges of places through which they pass, even if these are against common law? R. Affirmatively. It is established from general custom.

254 Can one delegated to grant a grace subdelegate? R. Negatively, speaking in itself; because this faculty is not included of itself in the concession of the superior, unless it is expressed. Except: 1. If someone were delegated by the Prince; yet in the case in which the delegation was made as through an office; but not if the person is chosen on account of his expertise, or if not jurisdiction is committed to him, but the mere execution of some cause, or some certain ministry, such as to preach, dispense, enjoin penances, excommunicate or absolve someone. C. 3, 6 and fin. de Offic. et pot. iud. deleg.; S. O., 1 June 1904. Wherefore Regulars, to whom some faculty of dispensing has been granted by the Supreme Pontiff for the easier and more fruitful exercise of the sacred ministry, cannot subdelegate it to others. In the exercise of jurisdiction it matters little what person is constituted judge, provided he is skilled. But in bare ministry, or execution, the industry, experience, and authority of the person are chosen. - 2. If someone were delegated to supply the whole office of another, or to a universality of causes, even if not by the Prince; hence vice-pastors, universally deputed in place of an absent or dead pastor, can subdelegate another, L. 1 § Ab eo ff. Quis a quo. Yet this subdelegation cannot be for the whole, but only for one or another cause, as is common with St. Thomas: "A vicar cannot communicate his whole power, but he can communicate a part." Quodl. 12, a. 31. But a curate administrator, constituted by the Bishop when the parish is vacant, by force of the disposition of the Council of Trent, s. 24, c. 18, can delegate another priest for all offices, unless the will of the Ordinary stands in the way. S. C. C., 9 May 1874, A. S. S., vol. 8, p. 134. What has been said about delegation made by the Prince holds even more of delegation made by the Pope. L. 193. From S. O., 14 Dec. 1898, the Bishop and the Superior General of a religious Order can subdelegate faculties delegated to them by the Apostolic See for a time, whether in a general way or for a particular case, unless this is prohibited or restricted in the faculties. Sanch., de Matr., l. 3, d. 31, n. 4; Ferraris, v. Delegare; L. l. 7, n. 224; E. M.

254 bis. Note: Jurisdiction is the power of ruling others; and it is of the internal and external forum; secular, ecclesiastical; ordinary by force of office, delegated from him who has ordinary jurisdiction. - It is besides contentious or voluntary. The former is exercised over a subject, concerning contentious causes, in judgments, and in one's own territory. The latter is exercised even over a non-subject, concerning other non-contentious business outside judgments, and in one's own territory and outside one's own territory.

255 Does delegation made absolutely expire by the death of the one delegating? Delegation made by law is after the manner of an ordinary faculty. Made by man, it expires by the death of the one delegating, and by his removal or cessation from office, in contentious jurisdiction, and if the matter is still entire; and in voluntary jurisdiction, if the grace is not made, but to be made; but it by no means expires if the delegation is by way of a grace made, however much the matter may still be entire. This happens: 1. When it is granted on account of public utility, as is the faculty of dispensing in vows, in matrimonial impediments, of absolving from censures, etc. 2. When it is granted on account of the private utility of another, e.g., Caius, Sempronius, etc., yet in such a way that a precept of executing the mandate is imposed on the commissary or delegate, as if he said: dispense with Titius, absolve, provide concerning the benefice, etc., if the petitions rest upon truth. For delegation of this sort contains a right perfectly granted, and therefore, once accepted, perseveres in its being, although the one granting dies, C. 1 § 1 de Filiis presbyt., and this delegation is to be interpreted broadly. On the contrary, it expires if given by way of a grace to be made, the matter however remaining entire; this happens when the grace is not perfectly granted, as occurs when it is given in favor of another private person, and the delegate is not commanded to execute it, but the power of granting the grace is given, or it is remitted to his judgment and will, as if he said: you can and may dispense, etc., if the things set forth are true. The matter remaining entire; for it is otherwise when the matter is not entire. And delegation of this sort is to be interpreted strictly. But the matter is said not to be entire if the delegate has begun to exercise the first act, as if he has begun to call the party to learn concerning the truth of the petitions. R. 16 de R. I. in 6; L. 192-194; cf. here 251, 283 and V. 2, 1045.

256 How are privileges to be interpreted? - Privileges are worth only as much as they sound. C. Per exemptionem 9 de Princ. in 6. Therefore they receive neither extensive nor restrictive declaration, but regularly only declarative. C. 27 de Praeb. in 6. Wherefore, when the faculty of absolving from papal reserved cases is granted, the faculty also of absolving from episcopal reserved cases is not included. L. l. 7, n. 98. When the faculty of choosing a confessor is granted, one can choose him as often as he wishes. Regularly, because if a privilege is granted in general words, in such a general concession there do not come those things which someone would not likely grant, R. 81 de R. I. in 6, i.e., things altogether extraordinary and unusual, Laymann on C. Sedes 15 de Rescript.; Reiff. on cited C. 81; nor those things which deserve special mention, or are excluded by custom or law. Therefore, when the faculty of absolving from reserved cases is granted, the faculty of absolving from specially reserved cases is not understood to be granted; when the faculty of absolving from reserved cases even specially is granted, the cases of the Constitution Sacramentum Poenitentiae are not comprehended.

Privileges beyond law are of broad interpretation, since they are benefits of the Prince. C. 16 de Verb. sign.; C. Quia circa 22 de Priv. Conversely, privileges against law are of strict interpretation. For it is expedient for the common good that laws enacted for it be preserved entire as far as can be done. C. Ut filii 1; C. Ad praesentiam 2 de Filiis presbyt. in 6. Nevertheless these too are of broad interpretation if the good of the commonwealth or of Religion is concerned, as are privileges granted to communities or to some pious cause, L. l. 1, App. 2, n. 8; if they have been granted motu proprio, C. Si motu 23 de Praeb. in 6; if otherwise they would be useless, C. 30 in fin. de Priv. Those privileges alone are always of strict interpretation which injure the right of a third party, since they are always understood with justice and the right of a third party preserved, C. Licet 12 de Off. iud. ord.; C. Super eo 15 de Off. iud. deleg.; C. Cum olim 12 de Priv. L. 5 ff.; Wirceburg., de Legib., c. 5, a. 3.

257 Are privileges against common right necessarily odious?

R. Negatively. For a favorable privilege is that which profits one, in such a way that it harms no one, e.g., the privilege of eating meats in Lent. But an odious one is that which, from the favor conceded to one, produces inconvenience for another, e.g., exemption from paying taxes, which burdens others. Hence it follows that privileges against right are not necessarily odious, unless they harm someone. But scarcely can any privilege be given which is truly and properly opposed to common right. For privilege differs from dispensation, which actually excuses from the obligation of law, and therefore is always of itself odious, and contradicts the law; for the subject, although actually exempted from it, nevertheless remains habitually bound. Privilege, on the contrary, proceeds rather parallel with the law; for privilege is some private law directing its subjects, and therefore permanently. Yet because it exempts from the common law, a private privilege against law is regularly of strict interpretation. Regularly, private; for one given motu proprio, or inserted in the Body of Law, or granted to a religious order or community, is altogether of broad interpretation, namely by reason of the common good. C. 40 de Off. et pot. iud. deleg.; C. 22 de Privil.; C. 4 de Praeb. in 6; R. I. 28 in 6. - L. l. 7; l. 3, n. 318, Claus. I.

258 When do privileges cease? - Privileges of themselves are perpetual; nevertheless they cease: 1. On the part of the one granting, by revocation, e.g., by a contrary law enacted which otherwise could not obtain its effect, or which contains the clause, "notwithstanding any privileges whatsoever"; or by command of the Prince himself granting the privilege, or of his successor, directly manifested to him to whom the privilege had been granted. But it is by no means extinguished by the death of the one granting, since it is a grace made. C. 15 de Rescr. in 6. 2. On the part of the privileged person, by renunciation accepted by the one granting. C. Si de terra 6 de Priv.; by non-use, or contrary use, if they injure the right of a third party, and this third party has legitimately prescribed against them. C. 15 de Privil.; cf. Engel, l. 5, t. 33, n. 19 ff.; Pirhing ib., n. 176; Reiffenst. there, n. 209.

But they by no means cease by abuse, unless regularly after at least a declaratory sentence of a judge, since it is a penalty, C. Ubi 7, Dist. 74; or unless the privilege was given to someone under this express condition, that if he abuses it, he loses the privilege by the law itself. 3. On the part of the privilege itself, granted under a condition, even a tacit one, or to a day, when the condition has been fulfilled and the day has elapsed.

C. 4 de Off. et pot. iud. deleg.; C. 5 de Rescr. in 6. But a personal privilege ceases by the death of the person; a real one, by the absolute and legitimate destruction of the thing or place, or when the dignity and office cease. - But when the final cause ceases, even forever, the privilege does not cease, since it is a kind of donation, Suarez, l. 8, c. 2, n. 5, unless it ceases contrarily, so that the privilege becomes illicit and unjust. Suarez, l. c., n. 6. Indeed, when the cause ceases merely negatively, the privilege does not therefore become a useless benefit; as, e.g., the privilege of a private oratory granted to a sick person or to a person established in dignity, when health has been recovered or dignity lost. L. 14-17; E. M.

259 Note: No one is held in itself to use a privilege, because each person can renounce his own right; nevertheless sometimes by accident the privileged person is obligated to the use of the privilege: 1. By reason of charity; hence he would sin who, having the faculty of absolving from reserved cases, would be unwilling to absolve a sinner placed in grave necessity. 2. By reason of the common good, namely when the privilege is not personal but real, attached to a place or dignity or state; thus a cleric cannot renounce the privilege of canon or of forum, nor a religious the privilege of exemption. - L. 3; l. 3, n. 318, Claus. XI, Dub. 3, n. 324; Ithur., Cas. 32, n. 20.


IX. Privileges of Clerics, Bishops, Regulars

260 What are the privileges of clerics and churches? - 1. The privilege of forum, by which they are exempted from lay magistrates in civil and criminal matters. C. Nullus 2 de For. comp. This privilege belongs to clerics constituted in sacred orders, beneficiaries, and others, whether regular or secular, if nevertheless these latter, i.e., simple clerics, "wear the clerical habit and tonsure, serve some Church by command of the Bishop, or are engaged in some school or University by license of the Bishop, as on the way to receiving major orders." Trent, s. 23, c. 6 de R.; s. 25, c. 20 de R. Wherefore ecclesiastics enjoy exemption concerning their persons, and cannot be judged and punished by a lay court. They also enjoy the privilege of exemption from military service and other civil offices which are by no means fitting for a cleric. Pr. 32, Syll. - They likewise have exemption, says St. Alphonsus, 20, as regards their own goods, both ecclesiastical and acquired in whatever other way; whence in respect of these they are not held to pay any tax. - But various Concordats and legitimate customs must be attended to. Indeed, as regards taxes to be paid, these are paid everywhere; nor is any protest had against them. Wherefore this privilege at least de facto is not in force. - Schmalz., l. 2, t. 2, n. 80 ff.; Bened. XIV, de Syn., l. 12, c. 6, n. 5; L. 18 ff.; A. S. S., vol. 2, p. 128, 431, 584. Judges compelling laymen to drag ecclesiastical persons to their tribunal incur excommunication reserved in a special way to the Supreme Pontiff. C. Apostolicae Sedis. Cf. vol. 2, n. 1170.


	The privilege of C. Odoardus 3 de Solut., namely that a cleric debtor not be condemned beyond that which he can give, and therefore with sustenance left to him, if because of poverty he cannot pay his debts, until he has come to a richer fortune. E. M.



	The privilege of canon, namely of the Lateran Council, A.D. 1139, under Innocent II, by which those who strike clerics incur by the fact itself excommunication reserved to the Roman Pontiff, C. of Pius IX, Apostolicae Sedis de Censuris. And notorious strikers of clerics, so that the fact cannot be hidden by any tergiversation, nor excused by any suffrage, are excommunicates to be avoided. Extravag. of Martin V, Ad evitanda. From these privileges are despoiled clerics who have been really degraded; jesters, goliards, or buffoons; likewise those exercising the base trade of executioners, butchers, or taverners; married men not wearing clerical habit and tonsure, or, if unmarried, falling into the manner of laymen; if, having been admonished three times, they have not come to their senses within a suitable term, C. Clerici un. de Vit. et hon. cl. in 6; Clem. Dioecesanis 1 de Vit. et hon. cleric.; clerics involving themselves in tyranny or enormity, having laid aside the clerical habit, C. Perpendimus 23 de Sent. excomm.; bigamous clerics, who have taken two legitimate wives or a widow, C. Altercationis un. de Dig. in 6; C. Clerici de Cler. coniugat. in 6: cf. Trent, s. 23, c. 6 de R.; Schmalz., l. 5, t. 39, n. 218; clerics constituted in minor orders who lay aside the clerical habit, S. C. Imm., 25 Sept. 1860, to the Ordinaries of the Pontifical Domain; clerics ordained to minor orders, when the See is vacant, within a year from the day of vacancy, unless they have been constrained by occasion of an ecclesiastical benefice received or to be received. Trent, s. 7, c. 10 de R. L. 24; l. 6, n. 827; E. M.



	To churches, public Oratories, the Episcopal Palace, Houses of Regulars, and Hospitals in which there is a public Chapel, immunity belongs as regards the asylum of delinquents, excepting the cases comprehended in the Bulls of Gregory XIV, Cum alias, and Benedict XIV, Ex quo divina. All delinquents, provided they are Christians, although heretics, or interdicted, or enclosed in prison, who, having broken prisons, have fled to the aforesaid sacred places, enjoy this immunity, except however the cases excepted in law. Public robbers, ravagers of fields, homicides, heretics and rebels against the person of the Prince, those falsifying coins, etc., are excepted. But just as ecclesiastical superiors can extract their own subjects from a Church, so also, if need be, they can grant the same license of extracting to the secular court. Here also various Concordats and various customs of places must be attended to. L. 25 ff.; Schmalzgr., l. 3, t. 49, n. 88 ff.; E. M.





260 bis. What are the privileges of Cardinals? - They are the following: 1. Of hearing confessions everywhere on earth, even of religious of both sexes, and of absolving from all sins and censures, except only censures reserved in the most special manner to the Apostolic See, and those which are annexed to the revelation of the secret of the Holy Office. 2. Of choosing for themselves and their familiars a Priest for receiving confessions, who, if he lacks jurisdiction, obtains it by the law itself, even as regards sins and censures from which the same Cardinals can absolve. 3. Of celebrating, or of permitting others to celebrate before them, Mass on Thursday of Holy Week and three Masses on the night of the Nativity of the Lord. 5. Of celebrating Mass in any private chapel without prejudice to one using an indult. 5. Of enjoying a personal privileged altar daily; likewise a portable altar, in any decent place, according to their prudent judgment, even at sea, with due cautions observed. 6. Of gaining in their own chapels indulgences for the acquisition of which the visitation of some church or public shrine of the city or place in which the Cardinals are actually staying is prescribed; their familiars also can enjoy this privilege. 7. Of blessing everywhere, by the sign of the cross alone, with all indulgences customarily granted by the Holy See, rosaries and other prayer chaplets, crosses, medals, statues, scapulars approved by the Apostolic See, and of imposing these, without the burden of inscription. 8. Under one blessing, of erecting in churches and even private oratories in which Mass can be celebrated, and in other pious places, Stations of the Way of the Cross with all indulgences which have been imparted to those performing an exercise of this sort; and also of blessing for the faithful, who by reason of infirmity or another legitimate impediment cannot visit the sacred Stations of the Way of the Cross, images of the Crucified with the application of all indulgences annexed by the Apostolic See to the devout exercise of the same Way of the Cross.


	Of wearing, in the manner of Bishops, a cross before the breast even above the mozzetta, and of using mitre and pastoral staff. 10. Of blessing the people everywhere in the manner of Bishops, but in the City only in churches, pious places, and assemblies of the faithful. 11. Of performing pontificals with throne and baldachin in all churches, the Ordinary having been forewarned if the church is a cathedral; but in the City they do not have the right of throne except in the church of their title. 12. Of enjoying the honors customarily paid to local Ordinaries wherever they betake themselves. 13. Of preceding all Prelates, even Patriarchs, indeed the Pontifical Legates themselves, unless the Legate is a Cardinal residing in his own territory; but a Cardinal Legate a latere precedes all others. 14. Of granting an indulgence of two hundred days in places or institutes and for persons of their jurisdiction or protection; likewise in other places, but to be gained only by those present, each time. 15. Of performing consecrations and blessings of churches, altars, sacred furnishings, abbots, or other similar things, except the consecration of sacred oils, everywhere, with those things observed which must be observed. From the Audience of His Holiness, on the 20th day of December, A.D. 1911, Our Most Holy Lord Pope Pius X graciously deigned to grant that the Cardinals of the Holy Roman Church may use the privileges which precede, even before the promulgation of the Code. - PETER Cardinal GASPARRI.



261 What are the principal privileges of Bishops? - As regards preserving their dignity. If Bishops commit a crime which is forbidden under penalty of suspension or interdict, they do not incur these censures unless they have also been laid upon them by name. Their causes are to be terminated through the Supreme Pontiff. Trent, s. 13, c. 8 de R. But those who injure Bishops incur excommunication reserved in a special way to the Roman Pontiff. C. Apostolicae Sedis de censuris. - From the same Constitution Apostolicae Sedis, those violating an interdict and excommunication imposed by the Ordinary are punished with interdict from entrance into a church. They can wear a small skullcap of violet color, even in sacred offices and while they celebrate Mass, but not from the Preface to Communion, S. C. Cons., 1 May 1910. From the day of election they can wear a small skullcap and biretta of violet color.

262 As regards Mass. - "A Bishop can dispense for celebrating on another altar, or in a church not designated by the founder, when another just cause is present." L. 60; l. 6, n. 329. - "He can dispense for just causes both with himself and with others for celebrating after midday." L. 61; l. 6, n. 344. - They can celebrate not only in their own episcopal house, but also in lay houses, in which on occasion of visitation or a journey they are received with hospitality, and when, in cases permitted by law, or by special license of the Apostolic See, being absent from the house of their own habitation, they therefore make a stay in another's house after the manner of a similar habitation.

But not only can they themselves, wherever they dwell, celebrate even on a portable altar, but they can also permit another Mass for their own convenience; and the faithful hearing either one satisfy the precept. S. R. C., 22 Aug. 1818; 8 June 1896; L. 63; l. 6, n. 358; Bened. XIV, de Sacr. miss., l. 3, c. 6, n. 6. - They can grant the faculty of celebrating outside a church in a non-sacred place, if grave and proportionate causes are present; and in private houses, from just and reasonable causes, but by way of an act and in a decent place. S. C. de Sacram., 20 Dec. 1912; L. 64; l. 6, n. 344, 359; Lucidi, de Visit. Sacror. Limin., vol. 1, p. 97, n. 108. - When Bishops have died, Masses can be celebrated through the whole morning in the larger hall of their own residence, where the body lies exposed. S. R. C., 3 Apr. 1894; Ferraris, Supplementum, v. Missa de Requie, n. 7; E. M.

263 As regards baptism, Confession, Communion. They can permit that, besides when danger of death is imminent or necessity urgent, baptism be administered to infants at home from a just and reasonable cause. S. C. de Sacram., 20 Dec. 1912. - They can choose for themselves a confessor outside the diocese, provided he is their subject, and they can take him with them to different places; but if he is not a subject he must be approved by his own Ordinary. - They can permit that the Holy Eucharist be carried privately to the sick from the church to the home, or without the prescriptions of the Ritual being observed. S. C. de Sacram., 20 Dec. 1912. - L. 65; l. 6, n. 565.

264 As regards censures and irregularities. - Bishops can, by themselves or by another specially deputed, absolve subjects from hidden papal cases, except those which are reserved in a special way to the Supreme Pontiff. From the Declaration of S. O., 17 June 1866 and 4 Apr. 1871, there is also excepted the case of a person of whatever sex falsely denouncing a priest concerning the crime of solicitation in confession. They can likewise absolve those who strike a cleric lightly; and, if these are living collegially, although the striking was grave, but not if it was enormous. From the same censure they can also absolve those who are impeded from going to Rome. Cf. vol. 2, n. 1182. Various cases, however, are reserved to them by the law itself. C. Apost. Sedis; Decr. S. C. C. concerning the trafficking of Masses, etc. Cf. vol. 2, de Censuris.

They can besides dispense in all irregularities, and absolve from all suspensions incurred on account of hidden delict, except voluntary homicide, and other matters brought to the contentious forum. Trent, s. 24, c. Liceat. Probably they can dispense also in doubtful irregularities from defect. Moreover they can dispense in non-hidden irregularities from defect of birth for minor orders and simple benefices. As regards inabilities enjoined by Pontiffs as penalty, whether they can dispense is disputed, and the matter is very doubtful. Concerning homicide, "the common opinion is that the Bishop can dispense when danger of soul is imminent; or another most grave cause, and it would be difficult to have recourse to the Pontiff, etc." L. 51, 29, 35, 46, 47, 49, 52, 53; l. 3, n. 397; l. 6, n. 593, 705; l. 7, n. 353, 392, 394; E. M.

265 As regards orders. - A Bishop can dispense in the interstices prescribed by Trent as regards the ordination of clerics, as is established in the same Trent. S. 23, c. 11, 13 de R.; L. 59; l. 6, n. 775, 780, 789. Dispensation of interstices pertains to the Bishop also as regards regulars. - Ferraris, Supplementum, v. Episcopus, n. 16.

266 As regards marriage. They can dispense: In publications of banns, and in impeding impediments, excepting the vow of perpetual chastity, the vow of entering Religion, betrothals, the impediment of disparity of worship between Catholics and heretics, reasonable dissent of parents, etc. Cf. vol. 2, n. 991. In impediments supervening after marriage has been contracted, in order to petitioning the debt; e.g., if they have contracted affinity for this reason, that either one had carnal commerce with blood relatives of the other; or if one has vowed chastity. Indeed the Bishop can also dispense a spouse from a vow of perpetual chastity which he emitted before marriage, so that he may exercise matrimonial rights. - In doubtful diriment impediments. By accident, in certain diriment impediments, both before and after marriage has been contracted, when recourse to the Pope is very difficult and there is danger in delay, or where danger of scandal, infamy, incontinence, etc., is imminent; but especially in the article of death. Cf. vol. 2, n. 1044.

L. 54-58; l. 6, n. 613, 1122; E. M. Through quinquennial faculties Bishops have the faculty of absolving from many cases reserved to the Holy See, of dispensing in many impediments of marriage, and also of habitually subdelegating to pastors the faculty of dispensing over a hidden impediment of affinity from illicit intercourse in marriages to be contracted, when all things are prepared for the wedding.

267 As regards enclosure. "Bishops are delegates of the Apostolic See for protecting the enclosure of monasteries of nuns, even exempt ones, and of those which are subject to regulars." L. 66, 67. And as regards Institutes of simple vows, it also belongs to the Bishop to care that enclosure be rightly observed, and to restrain whatever fault creeps into it. Leo XIII, C. Conditae a Christo, VI Id. Dec. 1900.

268 As regards other ecclesiastical laws. - Bishops can dispense for particular cases and persons, and for a brief time, as has already been said at n. 243. For particular cases and persons; for by common law Bishops do not have the faculty of dispensing with the whole community. But whether a Bishop can dispense in canonical statutes not expressly reserved, St. Liguori judged that the negative opinion must altogether be held, l. 1, n. 191. Yet the same Holy Doctor, in the work H. A., tr. 2, c. 6, n. 58, says that the affirmative opinion is sufficiently probable. And in the Appendix de Privil., 71, he has these words: "Probably the Bishop can dispense in all things in which dispensation is not specially reserved to the Pontiff." And it can be admitted, if the matter is of lesser moment and frequently recurs. Cf. L. de Priv., n. 53. - S. Th. 1. 2. q. 97, a. 4, ad 3; Gennari, Cons., vol. 1, c. 97, n. 6; cf. here n. 1626.

269 As regards vows and oaths. - Bishops can dispense: 1. In all simple private vows, except the five reserved to the Pope, namely of perpetual chastity, of Religion, and of pilgrimages to Jerusalem, to the thresholds of the Apostles, and to St. James of Compostella. - 2. In all oaths, if you except oaths accepted by a third party, which were not extorted by fear or fraud. - Hence Bishops cannot dispense in vows, whether perpetual or temporary, of Institutes of simple vows, after the Holy See has commended them at least by Decree of Praise. C. cited Conditae a Christo.

269 bis. Are there also privileges of other Prelates? - The privileges of Protonotaries are many. Four orders of these are had: Apostolic Protonotaries of the Number of Participants, seven, who exclusively constitute the College; supernumerary Apostolic Protonotaries; Apostolic Protonotaries after the likeness of Participants; titular, or honorary, Apostolic Protonotaries outside the City. The privileges of all these are contained in the Motu Proprio of Pius X, 21 Feb. 1905, concerning Apostolic Protonotaries, concerning Urban Prelates, concerning dignities, canons, and others who enjoy some privileges proper to Prelates. Cf. Declar. S. R. C., 14 Mar. 1906, n. 4182. There are also privileges of the Common Chaplains of the Pontifical Chapel, S. R. C., 16 Mar. 1907, Acta S. Sed., vol. 40, p. 311; of the Loreto Chaplains, S. R. C., 11 Dec. 1912; of Apostolic Missionaries, Decr. S. O., 21 Apr. 1909.

269 ter. Note: 1. A canon duly enrolled in a Chapter which collegially enjoys privileges or insignia and rights pertaining to Apostolic Protonotaries, either supernumerary or after the likeness of participants, acquires no right by which he is numbered by the Supreme Pontiff among Domestic Prelates with the expedition of a Brief. S. R. C., 24 May 1911. - 2. To perform sacred rites in pontifical rite belongs to Bishops. From privilege this is also conceded to Protonotaries after the likeness of Participants, and to other inferior Prelates, but with more moderate adornment. The Constitution of Benedict XIV, In throno iustitiae, 28 Feb. 1752, establishes the manner of using the Indult of Pontificals. - 3. Since precedence is a sign of honor, it is to be deduced from the grade of dignity and from the power of jurisdiction and dominion. A collegiate church has precedence over pastors and a college of pastors. S. R. E., 23 Mar. 1619, n. 372; 5 Feb. 1639, n. 664; 6 Apr. 1647, n. 908. Collectan. S. R. C., Ind. v. Praecedentia.

The print's appendix has more on this paragraph: [Addenda](/manuals/bucceroni/addenda). (ed.)

270 What are the principal privileges of Regulars? - As regards communication of privileges. All regular orders communicate in the privileges of other orders, whether mendicant or not. L. l. 4, n. 60. "These mendicant religions communicate in the privileges of the other religions, or congregations, or monastic or non-monastic colleges... And this holds even if in a privilege granted to another religion or congregation there is a clause that it is not to be communicated... Both lay brothers, for they themselves are truly religious, and novices enjoy privileges of this sort... religious promoted to the episcopate also enjoy them, provided there is not question of things by which, if Bishops used them, some prejudice would come to religion, as would be dwelling in a monastery, giving a vote." L. 9. - Male tertiaries who live collegially enjoy the privileges of Orders. S. C. EE. et RR., 20 Dec. 1616; Bizzarri, Collect., 1885, p. 569 ff. Nuns enjoy the same privileges (understand favorable ones) of which they are capable, as religious of the same order. The reason is that since they themselves live under the same rule, they are part of the order, and therefore deservedly ought to enjoy the privileges of the order. Hence an abbess can dispense in fasts, office, etc., according to the privileges granted to the prelates of her order; because, although she herself cannot dispense by herself on account of defect of spiritual authority, she can nevertheless do this by commission of the prelate, which is presumed to have been made to her as soon as she was elected abbess. L. 10; l. 4, n. 60, 63. As regards women of the third order and their privileges, cf. Collectan. S. C. de P. F., n. 445; Benedict XIV, Not. 29, 105, n. 59 ff. - As regards secular Franciscan tertiaries, cf. Constitution of Leo XIII in Ferraris, Supplementum, v. S. Franciscus Assis., etc.

More recent Institutes of simple vows are excluded from this participation in privileges. Nevertheless the Carmelite Sisters of France obtained it by special Decree of S. C. EE. et RR., 23 Mar. 1869, so that they participate in the spiritual graces of the Carmelites of solemn vows, exemption excluded. Ferraris, Supplementum, v. Carmelitae, n. 9. Privileges granted to some place or person, not as to a particular person, but as to a member of a community, are understood to be granted also to other places and religious of the same dignity and grade, both of that order and of others which have communication, namely when the same or a similar reason applies. L. 11. Privileges are not communicated: 1. When they are odious or contrary to proper statutes, so that they prejudice the good or common observance of religion. 2. When they are granted to some private person, or to some congregation, but for a determined time, or through particular Briefs, or on account of a particular reason which has no place in the others, or concerning an exorbitant thing which is usually granted with difficulty and is worthy of special commemoration; or, from the General Decree of S. C. R., 20 Mar. 1706, concerning those things which regard Masses and offices. 3. Likewise the privilege of receiving sacred orders from any Bishop is not communicated. Benedict XIV, C. Impositi nobis, 27 Feb. 1747, par. Quod vero. Privileges granted to religious families by Canon Law or by the Holy See are understood to be granted in such a way that they do not prejudice the legitimate power of superiors. Wherefore the same Prelates can from a just cause take away, at least as to liceity, or limit for subjects the use of privileges. L. 6; l. 4, n. 64; E. M.

271 As regards interpretation of privileges. - Privileges "which are granted to some order, convent, community, or to another pious cause, all are to be interpreted not only broadly but even most broadly, even if they are contrary to Common Law or to some third party. For privileges granted to communities are all presumed to be remuneratory of services furnished, and therefore all are held as favorable." L. 8.

Bishops and other secular Prelates are prohibited from juridically and authentically interpreting the aforesaid privileges. If any doubt arises, let judgment be made concerning it among skilled men, or let the Apostolic See be consulted. Generals of religions for the whole order interpret privileges not only doctrinally, but also juridically and authentically, so that all subjects are held to stand by their interpretation, when they interpret either laws and customs, or privileges. The same power was given to other regular Prelates, even immediate ones, but let them proceed prudently and from the counsel of skilled persons, so that for the forum of conscience they may be able, by Apostolic Authority, to interpret and declare authentically and juridically all the said things. L. 6.

272 As regards exemption. - Regulars have the privilege of exemption from the jurisdiction of Bishops, which they cannot renounce, C. Cum tempore de Arbitris. Wherefore regular Prelates have in their churches and monasteries quasi-episcopal jurisdiction, both as regards persons and as regards places. - The privilege of exemption is enjoyed not only by professed and lay brothers, but also by novices and tertiaries who stay within the cloisters; likewise, as regards censures, sacraments, and burial, by servants of regulars, who actually serve and reside within the cloisters of monasteries as, so to speak, of the family and perpetual table companions, no otherwise than the lay brothers themselves. Trent, s. 25, c. 11 de Reg. This exemption is not universal, but has several exceptions, especially for men, as regards delicts committed by regulars living outside the monastery, as regards hearing confessions of seculars, as regards the celebration of Masses; and for nuns, as regards enclosure. Trent, s. 6, c. 3 de R.; s. 22, Decr. de Observ., etc.; s. 25, c. 5, 9, 14 de R.; Gregory XV, B. Inscrutabili, 5 Feb. 1622; Clement VIII, B. Suscepti muneris, 23 Feb. 1596; Benedict XIV, de Syn., l. 9, c. 16. Likewise it has no place when subjection to the jurisdiction and laws of the Ordinary is necessary for avoiding scandal or for procuring the common good. Schmalz., l. 1, t. 2, n. 38. "But all exempt persons, both secular clerics and any regulars whatsoever, even monks, when called to public processions, are to be compelled to come, except however those who live perpetually in stricter enclosure." Trent, s. 25, c. 13 de Reg. Monasteries are not to be erected without the permission of the Bishop of the place. Trent, s. 25, c. 3 de Reg. Besides, permission of the Supreme Pontiff is required, which is required also for abandoning monasteries already built. C. un. de Excess. praelator. in 6; Benedict XVI, C. Instaurandae, de Syn., l. 9, c. 1, n. 9; Leo XIII, C. Romanos Pontifices, VIII Id. Maii 1881; Ferraris, v. Regulares, art. 2; L. 72, 74, 82, 83, 91.

The Bishop proceeds also against exempt persons, in causes of faith, as an Apostolic delegate. And in causes of faith of this sort, which pertain to the Holy Office, Regular Prelates cannot involve themselves; and whether they themselves or other religious, not denouncing to the Holy Office, or impeding superiors, subjects, or confreres who are heretics or suspect concerning the faith from being denounced to the same Holy Office, incur excommunication. Commonly speaking, it is certain that regulars who dwell in mission residences are exempt from the jurisdiction of the Ordinary, although they are few in number; and, outside mission places, both the persons and the monasteries and churches of regulars are exempt from the visitation of the Bishop, provided that at least twelve or six religious dwell in them; indeed only three suffice at present for Italy. S. C. EE. et RR., 26 Mar. 1897. But except: 1. Churches of seculars whose pastor is a religious. 2. Churches of regulars, if they are parishes, yet only as regards those things which look to the parish and to the pastor, insofar as he carries out that office. Cf. Benedict XIV, C. Firmandis, 4 Nov. 1744; Leo XIII, C. Romanos Pontifices, VIII Id. Maii 1881; Benedict XIV, de Syn., l. 3, c. 2, n. 1; A. S. S., vol. 38, p. 147.

The Bishop can oblige secular confessors, and also regulars, to the conference of Cases of Conscience, if they do not have it in their own Convents. In England and Scotland, all Rectors of Missions, Vicars, and other religious men, missionaries, who inhabit hospices and small Mission houses, must attend the conferences of the clergy from the cited Constitution of Leo XIII, Romanos Pontifices. Regulars in mission places, deputed to the care of souls, can be recalled by their superiors, or removed by the bishop, according to equitable judgment, no cause assigned by either, Benedict XIV, C. Firmandis; but if the regular superior recalls them, he must propose others to be substituted, with the Bishop approving, S. C. de P. F., 27 July 1882. Insofar as they are religious, they are subject to Regular Superiors; but insofar as they exercise the care of souls, to the Vicar Apostolic. S. C. de P. F., 18 Jan. 1886. Likewise the goods of religious are exempt from the jurisdiction of the Bishop. But administrators of monasteries of nuns must render an account to the Bishop of the administration of goods. L. 79, 80, 81; Benedict XIV, Inst. 29. As regards more recent Institutes of simple vows which have already been approved by the Holy See, the Bishop can demand no account of the administration of goods which those same Institutes possess, Leo XIII, C. Conditae a Christo, VI Id. Dec. 1900. They render this account every three years to the S. C. of Religious. Cf. A. S. S., vol. 25, p. 622 ff.

Constitution of Leo XIII, Romanos Pontifices, VIII Id. Maii 1881. Some heads of controversies concerning Bishops and Regular Missionaries of England and Scotland are defined. The aforesaid Constitution was then extended to many other places, to all Latin America, Plenary Council of Latin America; to the Philippine Islands, Secretariat of State, 1 Jan. 1910; to all the provinces of the Canadian Dominion, S. C. Cons., 14 Mar. 1911. It is disputed whether regulars can have recourse to the Bishop for obtaining graces. Many deny it, founded on this, that such recourse implicitly says a desertion of exemption. Others better affirm with Schmalz., l. 2, t. 2, n. 149, and Bouix, de Iud., vol. 1, p. 256, and teach that recourse to the Bishop is licit in those things which pertain to gracious jurisdiction, of which sort is absolution from sins and censures; dispensation in vows, oaths, irregularities; in laws of recitation of the breviary, fast, etc. But they require a threefold condition, namely: 1. that the Pope or his legate cannot easily be approached; 2. that the superiors of the order lack the faculty of dispensing; 3. that there is permission of the prelate, at least presumed. Cf. 263. But there is no doubt that regulars can use Lenten indults, which are rather given by the Holy See and promulgated by Bishops, unless they are prohibited by a special vow. S. O., 20 Dec. 1871. - E. M. Modern Institutes approved by the Holy See also enjoy exemption as regards internal government. Cf. cited Leo XIII, Conditae a Christo, A. S. S., vol. 28, p. 499 ff.

273 As regards the Eucharist. - Besides public churches, Regulars also have private oratories. Now they can admit others in both, both for celebrating and for hearing the prescribed Mass. In public churches they retain the Most Holy Sacrament. But the license of the Ordinary is necessary for regulars, even exempt ones, so that they can publicly expose the Most Holy Sacrament uncovered; yet this is by no means required either for exposing the sacred Eucharist veiled, with the people present, or for exposing it uncovered, seculars being excluded. From the Constitutions of Julius II, Paul III, and St. Pius V, regulars can distribute the Most Holy Eucharist daily and to individual faithful, not even excepting Easter day. Regulars cannot in any way be prohibited by the Bishop from distributing the Most Holy Eucharist in their churches from Palm Sunday to Low Sunday.

Thus S. C. C., 9 July 1644; S. C. C., 27 Nov. 1912. Cf. Benedict XIV, de Syn., l. 9, c. 15, 16; l. 11, c. 14. Pius VI, 14 Jan. 1783, granted to the Congregation of Purity the faculty of celebrating two hours after midday and before dawn; and all who have communication in the privileges of regulars enjoy this privilege. "Regulars can celebrate one hour before dawn; wherefore they can celebrate Mass three hours before sunrise. Indeed, when some just cause is present, they can celebrate immediately after two hours after midnight. And this holds only for their own churches; in which, however, secular priests can also use a privilege of this sort. Moreover Eugene IV granted to regulars license of celebrating three hours after midday, yet from a just cause."

L. 122; Salmant., tr. 15, c. 7, p. 4, n. 94, 45; Pellizzar., Manuale Regul., tr. 8, c. 2, n. 97. But the same Holy Doctor hands down the opposite, l. 6, n. 342. Moreover in this latter place, n. 344, the Holy Doctor affirms that the faculty is present to all superiors of dispensing, in some particular case, from a reasonable cause, concerning the hour of Mass, "privilege set aside, toward their own religious, since they are their Ordinaries." Mendicants, at least superiors or prelates, have the privilege of blessing sacred vestments. L. 62, 121, 123; l. 6, n. 239, 240, 300, 357, 360, 363, 376, 378, 381; H. A. tr. 12, n. 41; Lugo, de Euchar., d. 18, n. 49-50; Diana, tom. 2, tr. 2 de Praec. div. et eccles. sacrae commun., r. 22, 23; Compend. Privil. Soc. Iesu, n. 409; E. M.

274 As regards Confession. - Regulars cannot confess licitly and validly except to Confessors deputed by their own Superiors. "With seculars, when the faculty of choosing a confessor for oneself is granted, it is always supposed that he is approved by the Bishop; but regulars, from express or tacit license of their own superior, can confess to any simple priest... Wherefore all regular superiors can choose for themselves as confessor any priest." L. 110.

As regards cases reserved in the order to be absolved, the faculty can and ought justly to be denied by the superior if there is question of harming others, i.e., when scandal or any harm whatever would perhaps be imminent either to religion, or to the house, or to another, or to the penitent himself; nor could it be met otherwise except by furnishing knowledge of the matter to the superior. But, "if the superior denies to the confessor of regulars, deputed for this, the faculty of absolving, but the confessor judges that it ought to be granted, he can absolve on that occasion," i.e., as often as that case occurs. This is established from the Decree of Clement VIII. Cf. Constitution of Urban VIII, Sanctissimus, 21 Sept. 1624; Ferraris, v. Praelatus regularis, n. 58; Pellizzar., de Monial., c. 9, n. 29.

Exempt Regulars are not subject to episcopal reservation, since they are exempt from the jurisdiction of the Bishop. Indeed neither novices nor familiars of regulars are subject to the reservation of Bishops. Thus from the Bull Superna of Clement X. But if a novice has fallen into a reserved case before entrance into religion, he can be absolved by the confessor of the religion by privilege. - L. 102, 103, 111, 112; l. 6, n. 583, 586, 602. Religious of Institutes of simple vows are altogether subject to episcopal jurisdiction as regards censures and reservation of cases, as also as regards dispensation of non-reserved vows and dispensations which local Ordinaries impart to their faithful.

C. cited Conditae a Christo. The Supreme Pontiff Pius X decreed that all Confessors approved in the City can hear the Confessions of all Regulars, of whatever Order, Congregation, Institute they may be, without any permission of Regular Superiors; and therefore they can also absolve them from all reserved cases in the same religious Orders, Congregations, Institutes, even with censure. S. C. de Relig., 8 Feb. 1903; Pagella Confessarior. in Urbe. The same Supreme Pontiff afterward extended this faculty to all Confessors of the whole world approved by local Ordinaries. S. C. de Relig., 5 Aug. 1913.

275 As regards orders. "Regulars do not receive dimissorial letters from Bishops, but from their superiors; otherwise they sin gravely, and incur suspension... They can be ordained outside the times," nevertheless on feast days and interposed days, unless they have another special privilege. L. 113, 115; l. 6, n. 797. Cf. Cas. Consc. de Ord., and here vol. 2, n. 906, 907, 1222. A privilege was granted to the Congregation of St. John the Evangelist by Clement VIII, 23 Nov. 1596, that its alumni be ordained without the interstices being observed. The same privilege was likewise granted to the Order of St. John of God by Pius IV, B. Circumspecta. Wherefore other Orders which have communication of privileges with these Orders can do the same. But directly this privilege was granted to the Society of Jesus by Gregory XIII, Const. Pium et utile, but in this Constitution a faculty of this sort is excluded from communication of privileges.

276 As regards preaching. - Outside the churches of their own orders regulars cannot preach without having obtained the license of the Bishop. - But in the churches of their own order they can preach, the blessing of the Bishop having been sought, even if they have not obtained it, provided nevertheless the Bishop does not contradict. A Bishop about to grant license to regulars wishing to preach in churches which are not of their own orders can examine them as to doctrine, although they have been nominated by universities or by lay magistrates, and even if the predecessors of the Bishop had been accustomed for immemorial time to grant this license without examination, if this seemed good to his judgment, which ought to be moderate and discreet. But as to those wishing to preach in the churches of their own orders, it does not belong to the Ordinary to examine them, but to their superiors. The Bishop can suspend the license of preaching once granted to them, for reasonable causes, although hidden, yet concerning preaching. Nevertheless the Bishop cannot prohibit regulars generally from preaching in the churches of their own orders. - From the Council of Trent they are first to be examined and approved by their own superiors concerning life, morals, and knowledge. Trent, s. 5, c. 2 de R.; s. 24, c. 4 de R.; Gregory XV, B. Inscrutabili; Bouix, p. 148, 263 ff.; L. 124 ff.; S. Th. 2. 2. q. 187, 188.

277 As regards ecclesiastical censures. The privileges of absolving from papal cases having been revoked by the Constitution Apostolicae Sedis, regulars can still absolve from cases reserved to Bishops by the same Constitution, and from the censure of the canon, as before the aforesaid Constitution. - All regulars of either sex, in the time of a general interdict, can privately perform divine offices in their monasteries and receive the sacraments; and they can also celebrate publicly on several feasts: Easter, Pentecost, etc. L. 95 ff.; l. 4, n. 61.

278 As regards irregularity. - "Regulars can dispense with their subjects in all hidden irregularities in which Ordinaries can dispense with their diocesans. And they can do the same with seculars." L. 104. "They can besides dispense with subjects in any irregularity, either on account of delict or on account of defect," namely those which are usually regularly dispensed. L. 105; Frassinetti, Comp., 6th ed., vol. 2, n. 681. In the cited place the Holy Doctor soon descends to particular cases, concluding: "Finally regulars can dispense with their subjects in all inabilities and penalties contracted by reason of delict... even if those are reserved to the Pontiff." Cf. L. l. 7, n. 355, 358, 364, 396; Lehmkuhl, 11th ed., vol. 2, n. 834.

279 As regards the right of burying. - When a deceased regular cannot be buried in the church of the convent, because, e.g., of civil law standing in the way, regulars can carry the corpse to the common cemetery, with stole and cross of the convent, without the intervention of any pastor, provided nevertheless that the corpse is carried without solemn pomp and by a direct path to the cemetery S. C. EE. et RR., 24 Jan. 1846. The same right belongs to exempt nuns: wherefore it pertains to their chaplain or confessor to conduct the funeral, the pastor being excluded. Now the solemnity which is prohibited does not consist in singing, but in the gathering of the people, in the assistance of ministers clothed in sacred vestments, etc. S. C. EE. et RR., 26 Feb. 1864, declared: "Dispersed religious as regards funerals are subject to the pastor of the place, just as the other parishioners." A. S. S., vol. 1, p. 168. L. 91 ff.; Bouix, p. 345; E. M.

280 As regards oaths, vows, impediments of marriage, ecclesiastical precepts. Cf. 246. Here it must be noted that it is not improbable to St. Alphonsus what very many affirm, namely, that regulars can in a case of necessity dispense with spouses, as Bishops can, in a vow of chastity for contracting marriage, l. 3, n. 258; l. 6, n. 1128. It must also be noted that there is no privilege of reciting the office only mentally. No regular order has ever used such a privilege, nor do the Friars Minor themselves, to whom such a privilege is said to have been granted, acknowledge it. Custom is the best interpreter and proof of laws. Cf. Lugo, Resp. Mor., l. 3, d. 18; Melata, de Recit. mentali div. off. Nevertheless there are many other privileges, especially as regards missionaries, as may be seen in the Compendium of the Privileges of the Society of Jesus.

281 As regards indulgences. - "All professed regulars enjoy the indulgences granted to any religious order," L. l. 4, n. 64, namely according to the Brief of Leo X, Dudum per Nos accepto, 10 Dec. 1519, and the Brief of Paul V, Romanus Pontifex, 23 May 1606, indulgences exclusively proper to each order being excluded from this communication, S. C. Indulg., 25 Apr. 1735; Theod. a Spiritu S., p. 2, p. 88 ff., p. 114. "It must be noted that the privilege of a privileged altar is not communicable by general communication of privileges, from the Decree of S. C. Indulg., dated 5 Feb. 1748, and approved by Benedict XIV on 2 Mar. of the same year." L. l. 6, n. 339. More recent nuns of simple vows, in France, of ancient religious orders, from a special indult, "can gain all indulgences which were granted to the religion or Institute of other nuns emitting solemn vows, according to the respective Institute or rule." S. C. Indulg., 10 July 1843; S. Poenit., 12 July 1847.

But Institutes of Tertiaries dwelling in Community and emitting simple vows participate in all Indulgences directly granted to the First and Second Orders, provided they are legitimately aggregated to the Orders. S. C. Indulg., 28 Aug. 1903; E. M., de Stat. part., n. 248.

It must further be noted that personal privileges and indulgences in churches of regulars vanish when the religious have been driven out, although some religious remains in the church as chaplain or custodian. But real privileges, such as the right of burying, when a religious is left there under the name of chaplain or custodian, must be exercised by him. S. C. C., 29 May 1841; 29 Aug. 1864; 16 Sept. 1871; S. C. Indulg., 24 May 1819; A. S. S., vol. 1, p. 287; vol. 4, p. 228; vol. 7, p. 34. - E. M.

281 bis. Secular Tertiaries of St. Francis, by force of the Apostolic Letters of 5 May 1909 and the Rescript of 17 May 1909, enjoy communication of all Indulgences and spiritual fruits with the First and Second Order of St. Francis, the extension then having been made to General Absolutions. S. O., 12 June 1913, A. A. S., vol. 5, p. 306 ff. Secular Franciscan Tertiaries reciting in place of the canonical hours twelve Our Fathers, Hail Marys, and Glory Bes cannot by this recitation alone satisfy all other obligations, as regards prayers, which they have contracted from enrollment in other pious sodalities. S. O., 11 June 1913. Third Orders proceeding collegially, in their own habit and under a cross, always and everywhere have precedence over any Sodalities whatsoever. S. R. C., 18 Feb. 1899; E. M.

282 Latin America. Many privileges were granted to Latin America by the Constitution Trans Oceanum of Leo XIII, 18 Apr. 1897. This Constitution, as also the Constitution Romanos Pontifices of the same Leo XIII, VIII Id. Maii 1881, was extended to the Philippine Islands. Cf. 272; A. A. S., vol. 2, p. 220. Children of mixed persons or mestizos can use the privileges granted to Latin America by Leo XIII through the cited Letters Trans Oceanum, provided both parents are truly mixed or mestizos, that is, each of them separately has an absolute half of Indian or Black blood. S. C. NN. EE. EE., 15 Sept. 1908. - To the Bishops of Latin America and of the Philippine Islands many other faculties were granted for ten years. They are contained in Suppl. II, p. 11 ff. They can, among other things, lease ecclesiastical goods up to nine or twelve years; alienate ecclesiastical goods up to the value of 20,000 lire; and, except for certain designated principal parishes, confer all the rest without a concursus and at will; and they can also confer canonries of office without a concursus. - The Bull of Crusade having been abrogated for all Latin America and the Philippine Islands, and likewise the Lenten Indults and Summaries having been abrogated, a new recent Indult for ten years, concerning abstinence and fast, was granted to all, without petition being necessary or any tax to be paid. And this Indult can be used also by Regulars not bound by a special vow, and even as regards abstinences and fasts prescribed in their own Rules. By force of this Indult, fast without abstinence is to be observed on Wednesdays of Advent and Lent. Fast with abstinence is to be observed on Ash Wednesday, Fridays of Lent, and Thursday of Holy Week. In the morning collation, milk-products are permitted, eggs excluded. Abstinence from meats without fast is to be observed on the four vigils of the Nativity of Our Lord Jesus Christ, Pentecost, the Assumption of the Blessed Virgin Mary, and the Holy Apostles Peter and Paul. - This indult also has force in all the Antilles and the other islands of the Caribbean Sea. S. C. NN. EE. EE., 10 Dec. 1912. - E. M.

Spain: In Spain, the jurisdiction of Ordinaries over Religious cast out from the cloisters in the year 1835, if any of them still survives, and over exempt monasteries of nuns, was prolonged for three years. It is the mind of His Holiness that Ordinaries, unless because of peculiar circumstances of things and monasteries they should judge otherwise in the Lord, in deputing vicars, confessors, moderators, or spiritual directors of the same monasteries, should choose Religious of the same Order, insofar as they are found endowed with knowledge, uprightness of life, prudence, and the other qualities. Therefore Ordinaries themselves will be able, without further Apostolic faculty, by themselves to depute as ordinary Confessors Religious of the respective Orders, nevertheless with the previous consent of the respective Regular Superiors, this law always being observed, that the same Religious designated as Confessors live in their own Convent, unless in some determined case and on account of altogether peculiar circumstances the Most Reverend Ordinaries together with the Major Superiors of the Order have obtained and secured a special Indult from the Apostolic See; with the other things to be observed by law being observed as regards the triennial change of ordinary Confessors, and the remaining Apostolic prescriptions. Likewise the Ordinaries themselves will be able, if and when they judge it opportune, to employ Regular Superiors to perform the canonical Visitation of monasteries of the respective Orders. Yet these Visitators have only those faculties which the Most Reverend Ordinaries have committed to them, and which, notwithstanding this delegation, remain intact for the Bishops. S. C. Relig., 24 May 1911.

Crusade: The Bull of Crusade contains many privileges. It still flourishes in Spain. The poor in Spain, in order to enjoy the Lenten Indult, are not held to give alms; but they are held if they wish to enjoy the other privileges of the Bull of Crusade. The poor in Spain, not having paid the alms assigned for the Bull of Crusade, can enjoy the Indult as regards eggs and milk-products which is contained in the aforementioned Bull. Equestrian Orders: Their privileges are contained in the Brief of Pius X, 7 Feb. 1905, and in the Letters of 3 May 1909 to the Patriarch of Jerusalem. To Knights of the Golden Fleece the privilege of a portable Altar does not belong. S. C. de Sacram., 19 Jan. 1912.


X. On Rescripts

283 What is a Rescript; what are its necessary conditions?

R. To the first: Privileges and dispensations are usually granted for the most part through Rescripts. Dispensations and privileges which proceed from the Holy See, without letters expedited according to custom, do not support one in the external forum, although they are ratified from Reg. 27, 31, 52, Canc. Apost.; and we can use them in the forum of conscience, because the letters pertain not to the form, but to proof. Pius X, C. Sapienti consilio, Ord. serv., Norm. pecul., c. 3, n. 1, 2; L. 5 C. de Transact.; L. 4 de Pignorib.; De Iustis, l. 1, c. 3, n. 25.

Hence a Rescript is a written Response of the Prince, by which the graces and dispensations conceded by him are contained; and one is of justice for ending lawsuits, another of grace, which contains the benefit of the Prince. - But graces are granted either at the instance of petitioners, or motu proprio; or in gracious form, or in commissory form. If they are imparted in gracious form, by their own nature they do not demand an executor. But an Apostolic Rescript must be exhibited to the Ordinary for recognition, if a public matter is involved, or if the conditions imposed must be verified. But if it is granted in commissory form, an executor is certainly needed. But it is not licit for the Ordinary to refuse execution, if the things set forth are true and the petitioner cannot be shown unworthy of the grace. Moreover, no compensation is to be demanded for the testimony of recognition. Ord. serv. in R. C., Norm. pecul., c. 3, art. 1, n. 4, 5. If a grace granted through a Rescript is conceded immediately by the Supreme Pontiff, without any intermediate executor, it is understood as granted from the day of expedition of the Rescript. But if it is granted through an intermediate executor, it is understood as granted when it has been committed to execution. C. 9 de Rescript. in 6.

R. To the second: From C. Nonnulli 28 h. t., someone cannot obtain Rescripts in favor of another unless he has an express mandate. Nevertheless the contrary has at present been received by custom. - But by the other it is regularly to be accepted, so that the Rescript may obtain its effect.

In order that a Rescript be valid, it is necessary that in the supplicatory petition there be no substantial subreption, unless it is granted motu proprio and not at the instance of the party, nor obreption, although it is granted motu proprio, because then the superior can be deceived. Subreption is the silence of a truth necessarily to be expressed; obreption is the setting forth of a falsehood. Wherefore subreption is had unless all and only those things are expressed which, from law or from the style of the Roman Curia, must be set forth. C. Quam gravi 1 de Crim. fals. Cf. Sanch., de Matr., l. 8, d. 21, n. 10, etc. All things, and neither ignorance nor good faith excuses. Only those things, otherwise no grace would any longer be safe and certain. And so in the provision of benefices it must altogether be expressed whether someone has been provided with another benefice, unless the provision is made motu proprio. Consequently it must always be expressed whether someone is by law incapable of obtaining the grace, whether the grace sought is against some particular right of a place or person. C. cited Sapienti consilio, III Kal. July 1908; Ord. serv. in R. C., Norm. pecul., c. 3, a. 1, § 1. Graces and dispensations of every kind conceded by the Holy See, even to those entangled in censure, are ratified and legitimate, unless there is question of those who are excommunicated by name, or likewise by name punished by the Holy See with the penalty of suspension from divine things. Ord. serv. in Rom. Cur., Norm. pecul., c. 3, a. 2, n. 6. Error or fraud concerning the economic condition of the petitioner will never at all harm the validity of the grace. Ib., Norm. comm., c. 11, n. 3.

But obreption is had if the motivating cause, namely that which moves or determines one to dispensation, is false. And if several are set forth, and only some are false, the dispensation is valid if at least one is true. But the impulsive cause, namely that which only impels, excites, helps toward dispensing more easily, added to the motivating cause, even if it is false, does not harm the dispensation; since that clause, if the things set forth are true, C. Ex parte 2 de Rescr., is referred to the motivating cause, not to the impulsive one. And the same must be said if several false impulsive causes are added. But if one sole cause is set forth, whether motivating or impulsive, and it is false; or if several false impulsive causes only are set forth, which all together are computed as one motivating cause, the Rescript is not valid if only one is false. The motivating cause holds itself rather on the part of the object itself, insofar as an object of this sort in the present circumstances becomes liable to some special difficulty or inconvenience. And thus dispensation becomes reasonable and fitting in the case, since the condition of this subject is dissimilar from the condition in which others commonly are found. The impulsive cause holds itself rather on the part of the person himself who gives or to whom the dispensation is given, as, e.g., the benevolence of the Prince to be shown, and the uprightness of the subject.

If the Rescript is in gracious form, subreption and obreption are to be judged present only if they are present when the grace is granted by the Prince, or rescripted. Wherefore the cause must then be present, and that clause must be verified: if the things set forth are true, namely at the time of the dating or expedition of the letters. But if the Rescript is in commissory form, the cause must be present when the grace is given to execution by the delegate. The reason is that the aforesaid clause must be verified when the grace is granted. But the grace is granted when it is granted by the Prince in the first case; but in the other when it is granted by the delegate, not when the mandate is given by the superior to the delegate to grant it. And this is altogether clear if the delegate is a voluntary executor, since then the delegate in reality grants the grace in the name of the one delegating. To him is given the power and license of granting the grace. But this is more truly so if the delegated executor is necessary, since even then the superior does not grant the grace when he commands it to be granted; but then, when the delegate communicates it, he himself truly grants it, not the delegate. Then the delegate has the simple ministry of executing the mandate, namely of communicating the grace which the superior himself then bestows, as if previously given under the condition of execution, which condition is then verified when the grace is committed to execution. But otherwise it would have to be said if the delegate merely communicated or manifested a grace already absolutely bestowed by the superior. C. 1 de Const. in 6; C. 2, 19 de Rescript.; C. 4, 8, 9 de Rescript. in 6; C. 23 de Praeb. in 6; Clem. 5 de Praeb.; L. 178, 181, 185; Struggl, q. 4, n. 14, 16; Sanch., de Matr., l. 8, d. 21; Riganti on Reg. 52; Ord. servand. in Rom. Cur., Norm. pecul., c. 3, c. 7, a. 3; E. M.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

284 Resolves: A dispensation is invalid whenever an error has crept into the petition concerning the motivating cause, or concerning the very object of the dispensation, concerning its quality or quantity, whether this has happened by fault of the petitioner or of another, or even from mere inadvertence; e.g., if you place in the petition the impediment of affinity in place of the impediment of consanguinity, or the third degree for the second; otherwise, however, if you place the second for the third, because a lesser grace is contained in a greater one of the same kind; if you place one impediment of consanguinity in place of double or triple consanguinity; or only an impediment of consanguinity without another of affinity, etc. C. Si is 2 de Fil. Presb.; L. 185, 202; l. 6, n. 1131. A dispensation is valid if the error has crept into the Rescript of the superior, e.g., by carelessness of the secretary, because it supervenes upon the concession already made, and the superior thus grants: Let it be done as is petitioned. A dispensation granted from a just cause to some dishonest person, whom the superior considered honest, is valid, even if, had the dishonesty been known, he would not have dispensed, because uprightness is not reputed a motivating cause, but merely an impulsive one. Except unless someone was moved on account of uprightness. - It is also valid if a cause false at the time of petition becomes true at the time of concession, whether this is made immediately by the superior himself or mediately through a delegate; but not vice versa. - A dispensation is likewise valid if, while the truth of the motivating cause and of other essential things stands, another truth was kept silent, or a falsehood was set forth; nevertheless the petitioner, if he proceeded in bad faith, can for his fault and fraud be deprived of the grace of dispensation, or otherwise be punished according to the gravity of the fault. C. 20 de Rescript. - Likewise it is valid even if it is granted in bad faith, as when the dispenser thinks that a cause is not present which in reality is present; for validity does not depend on subjective knowledge, but on the objective existence of the cause. - Suarez, de voto, l. 6, c. 27, n. 13; Laymann, l. 1, tr. 4, c. 22, n. 21.

Generally speaking, a dispensation granted by a superior is valid, although it had already been denied by an inferior. Indeed it is also probably valid if, denied by a superior, it is granted by an inferior and even by a delegate; because the power of the inferior is not taken away or restricted by the denial of the superior, unless the latter expressly restricts it, or this is prohibited by some law. A fortiori a dispensation denied by one superior and given by his successor ignorant of the denial is valid. The reason is that the successor has the same power as the predecessor, nor is he ruled by the judgment and will of that predecessor. Cf. vol. 2, n. 1041. Consequently a dispensation denied by one Superior and granted by another of the same authority is valid. Nevertheless Rescripts obtained against the Decree of Innocent XII, Ut occurratur, 4 June 1692, are invalid, namely if someone again proposes to another Sacred Roman Congregation petitions in a matter of grace or justice which had been offered to and rejected by one of the Sacred Roman Congregations, this circumstance having been kept silent. What is said of dispensation is to be said of any other grace.

And "although, the cumulation of rights in the Offices of the Holy See having been abrogated, its own seat has been constituted for each business; nevertheless, because in peculiar cases there can be place for doubt or error, the ancient law remains firm, by which, once a supplicatory petition has been delivered to and accepted by some Office for obtaining a matter whether pertaining to grace or to justice, it is permitted to no one, for any cause, to approach another Office on his own initiative for the same end; but there is need of the consent of the Office itself with which the matter was begun, or of a decree of the Consistorial Congregation by which permission is given for transmitting the business. Any concession proceeding from another Office, against the aforementioned law, is void." A dispensation first denied, and afterward granted by the same superior, forgetful of the matter, is also valid. For in no way is it consonant with reason that the superior should wish to deny a dispensation for this reason alone, that he denied it at another time. For, if a just cause is really present, it is more fitting to temper the prior rigor than to confirm it. But no mention of the denial is to be made; for this is commanded by no law. And if a double faculty has been granted to someone, e.g., of absolving from reserved cases and dispensing in irregularities, when one of them, even the greater, has been taken away, the other is not therefore taken away, but remains. L. l. 4, n. 50; Lugo, de Fide, d. 23, n. 130.

285 What things are to be furnished by a delegate in the execution of Rescripts? - The mandate, and therefore jurisdiction, is not yet had in the delegate until the autograph letters of the mandate have come to him. C. Super eo 12 de Appell.; Sanch., de Matr., l. 8, d. 29, n. 10. Nevertheless it seems to suffice if the officials of the curia have received and read letters sent to the vicar general, and have announced them to him; since the officials pertain to the same office. Whether it also suffices if it has been announced by telegraph that the Rescript was expedited? By Circular Letter of the Secretary of State, 10 Dec. 1891, it was prohibited to admit supplications for graces by telegraph. And from the Holy Office and from the Sacred Penitentiary, matrimonial dispensations have been declared invalid unless the telegraphic notice was transmitted officially, by authority of the Holy See.

But the delegate must investigate whether the things set forth are true. If the investigation is omitted, and in the mandate the clause is had: if the petitions rest upon truth, the dispensation is valid, since this clause does not introduce a new substantial form, but is tacitly present. But if the clause is had: if you shall find the petitions to rest upon truth, then the first opinion still holds that it is valid, provided they are in reality true; since the dispensation is given on account of the motivating cause, not on account of knowledge of it. Nor indeed is a new substantial form introduced by this clause; for it too is tacitly present. Navarr., c. 27, n. 37, calls this opinion very well received. But the second, more common opinion, and the one to be held, affirms that by that clause a new substantial form is introduced, and therefore, if investigation has been omitted, the dispensation is void. L. l. 6, n. 1131; C. Benedict XIV, Ad Apostolicae servitutis, 10 Mar. 1742. But the inquiry need not necessarily be made in the order of law; a summary and extrajudicial inquiry in the external forum suffices. And in the internal forum faith is to be given to the petitioner. Trent, s. 22, c. 5 de R.; Sanch., de Matr., l. 3, d. 33, n. 4; l. 8, d. 34, n. 21 ff.; De Iustis, l. 1, c. 6, n. 249; Benedict XIV, Not. 87, n. 34.

The delegate must, in itself, discharge the mandate only for that case which is expressed in the mandate, with the form of the Rescript and its essential conditions observed. C. 22 de Rescript.; C. 13 de Off. et pot. iud. deleg.; C. Susceptum 6 de Rescr. in 6; C. Cui 27 de Praeb. in 6. The Decree of execution for the external forum is to be issued in writing, but if it is made orally it is valid. Execution cannot be denied if the truth of the Rescript is evident. But if the concession of the grace is remitted to the discretion of the executor, he cannot licitly deny it without a just cause. The executor of a Rescript of the Supreme Pontiff can execute it by himself, or even through another, unless this is prohibited either expressly or implicitly, because the industry of the person appears to have been chosen. In which case, he will be able to substitute another for himself only as regards examining the truth of the Rescript and taking other necessary information. C. 43 de Off. et pot. iud. deleg.; C. 62 de Appell.; S. O., 14 Dec. 1898. - A Rescript can be committed to execution by the successor in office of the executor, unless the industry of the person appears to have been chosen in him. S. O., 28 Aug. 1885; 20 Feb. 1888. An executor given by the Pope over a grace made, after the Pope has died, can execute the grace even while the matter is entire. C. 9 de Off. et pot. iud. deleg. in 6.

Praxis Apostol. Dispens.; L. 202 ff.; Alois. Trombetta, Praxeos Regulae circa contr. rer. eccl., c. 6; E. M. If execution is committed to the Ordinary of the place, it can be made by the Bishop, or by his Official or Vicar General in spiritual matters; or even, if it has not yet been made, by the Administrator or by the Capitular Vicar. - Matrimonial dispensations committed to the Ordinary of the petitioners are to be executed by that Ordinary who gave the testimonial letters, or transmitted the petitions to the Apostolic See, whether he is the Ordinary of origin, or of domicile, or of residence of both spouses or of either of them, even if the spouses, at the time when the dispensation is to be given to execution, have departed into another diocese, and are not going to return any more. It is lawful for the aforesaid Ordinary, for the execution of the matrimonial dispensation, to delegate another Ordinary, especially him in whose diocese the spouses are actually staying. S. O., 20 Feb. 1888.

286 Does the observance of various clauses pertain to the validity of the act? Clauses which contain only an admonition or precept pertain only to liceity. But those which contain a condition, and which are expressed by the conditional particle if, provided that, or another equivalent, look to validity; unless perhaps that which is expressed by the clause must be observed from the very nature of the matter concerned, or by law. For if that which the clause enjoins to be done is of such a kind that even if it were not enjoined, nevertheless it would have to be furnished either from the nature of the thing or from common law, by commemorating it in the clause, nothing else is thought to be intended than to recall to mind and urge the obligation coming from elsewhere. On account of this cause, e.g., the clause, the publications having been made, which is the form of Common Law, when it is expressed in letters of dispensations, does not introduce a new form and condition, but is an admonition that the form of Common Law itself be observed.

Sanch., l. 3, d. 33, n. 3; Zitelli, de Disp. matr., c. 5; cited Praxis; Collectan. S. C. de P. F., n. 1484, 1486-1488, 1434, etc. The clause: in the forum of conscience only, excludes the grace from being valid in the external forum. The clause: sacramental confession having first been heard, or in the act of sacramental confession, renders confession necessary for the value of the grace, which is still valid although the penitent, because indisposed, cannot be absolved. The clause: Motu proprio, and with certain knowledge, and from the fullness of power, regularly supplies the defect of obreption or subreption.


On Sins and Virtues


I. On the Nature of Sin

287 What is sin? - Since "where there is no law, neither is there transgression," Rom. 4:15, sin, which is an evil human act, is rightly defined by St. Augustine as: a word, deed, or thing desired against the eternal law. S. Th. 1. 2. q. 71, a. 6. Deed, for "sin can happen whether someone does what he ought not, or by not doing what he ought." S. Th. 1. 2. q. 71, a. 5, ad 1. By doing, it is a sin of commission; by not doing, of omission. Against the eternal law, because every law, whether human or divine, has its force from this law; because there is no power except from God; because no transgression of law would be a sin unless it offended God; because in this which is said, against the eternal law, aversion from the end and all other disorders are touched.

Against law; if it is not against law but against counsel, it is imperfection, which is merely negative if it is a mere defect in a human act of further perfection, e.g., of greater fervor in an act of love of God; and positive if it is an involuntary transgression of a law lightly obliging, e.g., praying with distraction. But it is rather only material sin than imperfection. Or it is the voluntary omission of a greater good, notwithstanding divine inspiration of it; and this, practically and regularly, is not without venial sin, by reason of the disordered motive or end, as, e.g., for a religious to violate rules not obliging to sin. Sin is formal if the law is violated freely and knowingly; it is material if the transgression of the law is altogether involuntary. - Sin is a delict. Delict is so called because good is abandoned. Hence "delict, taken commonly, signifies any omission; sometimes, however, it is taken strictly for this, that something is omitted from those things which pertain to God; or when knowingly, and as if with a certain contempt, a man abandons that which he ought to do; and thus it has a certain gravity, by reason of which it needs greater expiation." S. Th. 2. 2. q. 79, a. 4, ad 1. L. 1, 11; S. Th. de Malo, q. 2, a. 1, 2; 1 p., q. 63, a. 1; a. 7, ad 2; 1. 2. q. 71, a. 6, ad 5; q. 87; q. 76, a. 2, ad 1; 2. 2. q. 20, a. 3; Compend. Theol., c. 119; Wirceburg., D. 1, c. 1, 2; E. M.

288 Is actual advertence and consent of the will necessarily required for actual sin? - R. Affirmatively. For sin is the free transgression of law. But an actual free transgression cannot be had without an actual act of the will, either here and now or in the cause. Likewise an actual free transgression of law cannot be had unless someone in some way, either here and now or in the cause, at least confusedly notices the sin; for nothing is willed unless first known. - But he who here and now is ignorant, notices nothing, doubts nothing, here and now sins in nothing, although perhaps the ignorance or inadvertence was culpable in the cause. For if previously he foresaw the effect of his ignorance or inadvertence, he is indeed guilty of what he does in the cause, but only in act. Yet it is not necessary for sin that the offense of God be apprehended explicitly and reflexively; but it suffices that it be apprehended implicitly and directly, namely by knowing that the thing is evil; for then it is also implicitly apprehended as prohibited by God. Proposition 2 condemned by Alexander VIII. Nor indeed are faith or charity simply required for avoiding sin. Proposition 31 condemned by Leo X; proposition 8 condemned by Alexander VIII; proposition 48 condemned by Clement XI. L. 1-5, 10; S. Th. 1. 2. q. 74; q. 75; q. 76, a. 3; de Malo, q. 2, a. 1, 2; q. 7, a. 6; E. M. 287, 288, 313.

289 Resolves: No sin is had if the use of reason is disturbed and freedom is taken away, as in a most vehement movement of anger; if advertence is had, but consent of the will is lacking, as in depraved movements against chastity as long as they are displeasing; if advertence and consent are had, but not as to an evil thing, e.g., if someone on a day of abstinence indeed eats meats advertently and altogether voluntarily, but thinking nothing of the precept of the Church. A human act has only that malice which is apprehended. Wherefore, if in some matter of multiple malice, the malice of only one species is noticed, only this is contracted. Likewise if negligence, e.g., of guarding against drunkenness or the events usually following from it, was only venial, even the evils which could have been foreseen are only venial. Since they are free not in themselves, but in the cause, they cannot have greater guilt than in the cause itself. - L. 2, 4; l. 1, n. 165.

290 Is sin contained only in an internal act, or also in an external one? Sin formally is an internal act of the will. For sin according to its nature is properly only from free will and in the will. "Sin," says St. Thomas, de Malo, q. 3, a. 1, "according as it is properly said in morals, has the nature of fault, and comes from this, that the will falls short of the due end, through this, that it tends toward an undue end." Another internal act, and the exterior action of other faculties, are the object of the internal act of the will, and as it were its complement. For from that internal act of the will, and from the internal act of other faculties, or an exterior action, one total moral concrete is effected; for that other internal act, or exterior action, as moral acts, in their whole extent, pertain to the very moral individual of the internal act of the will, to which they are subject, and from which they receive their moral being. Therefore sin is begun by the internal act of the will; it is perfected and consummated by another act or another action of other internal or external faculties. Hence, since a part differs essentially from a whole, the sin which is contained only by the internal act of the will differs essentially, morally speaking, from the sin which is perfected by another internal act of another internal faculty, or which proceeds even to an external work, which consequently must necessarily be accused in confession. Whence it is not sufficient to confess the will of homicide, but it is necessary also to confess the homicide itself committed. S. Th. 1. 2. q. 17, a. 4; q. 72, a. 7; q. 74; q. 75; L. 5.

291 What are the merely internal sins of the will, and what is their nature? All sins which are committed by the interior will alone can easily be reduced to desire and delectation. - Desire is the purpose of some thing, or an act of the will by which we will to attain some good. One is efficacious, and is a purpose absolutely efficacious of itself, whence it is that someone in reality undertakes means to lead it to effect. Another is inefficacious, and is a purpose only conditionally efficacious, which someone would execute if he could; e.g., if he could steal the treasure of the Church, he would steal it. Now the desire of an evil thing is evil, since the object of action and of desire is one and the same. Hence a depraved desire has the species and malice, mortal or venial, of the sin which the exterior thing has toward which it is borne. Namely desire tends to this, absolutely or at least conditionally, that it execute the thing and constitute it as really existing. But if someone truly executed the thing, he would contract every malice both of the object and of the circumstances. Therefore the same must be said if someone pursues the thing by affection and desire; for since this affection of desire is joined with the very existence of the object, it is necessarily joined with all things necessarily connected with the object itself. Wherefore Titius having relations with Caia, another's wife, commits adultery if he knows her to belong to another, even if he would not wish her to belong to another; in the same way one desiring Caia, another's wife, is also guilty of adultery if he knows her to belong to another, and even if he would not wish her to belong to another, because desire tends, as the execution itself does, into the same existing work, and thus concrete with all its circumstances. Consequently in confession of the desire, e.g., of fornicating, the circumstances of consanguinity, marriage, the vow of chastity of the person, etc., are to be declared. L. 12. By no means, however, is there need to add whether the act concerning the object was absolute or conditioned. La-Croix, l. 6, p. 2, n. 1032.

Delectation is a certain simple rest and complacency of the will from the presence of a fitting good, either possessed according to the thing, or according to cognition and apprehension. Delectation does not properly differ from joy, except insofar as joy is rather called the delectation of the rational appetite, and delectation rather is called that which belongs to the sensitive appetite with a certain transmutation of the body; and this delectation is also called sensible or sensual, and if it is with transmutation of the organs and spirits serving generation, it is called carnal or venereal delectation. S. Th. 1. 2. q. 31; q. 72, a. 2; Sanch. in Dec., l. 1, c. 2, n. 33. - But according to St. Alphonsus, 15, as desire regards future time and the work to be committed, so joy regards past time, namely when someone is pleased with himself concerning an evil work committed; and delectation regards present time, that is, when someone through imagination and thought renders present to himself the work of sin, e.g., fornication, and with deliberate consent delights in it, as if he were actually fornicating, yet without the desire of executing it. Morose delectation in a depraved thing is sin, because love is present in delectation. For that depraved thing would never delight unless it were loved according to itself. Suarez, de Pecc., d. 5, s. 7, n. 5. Moreover delectation is the rest of the appetite in good. "And therefore according to the delectation of the human will a man is chiefly judged good or evil. For he is good and virtuous who rejoices in the works of virtues, but evil who rejoices in evil works." S. Th. 1. 2. q. 34, a. 4. Morose delectation is voluntary delectation; for it is called morose not on account of a necessary delay of some time, but on account of the necessary consent of the will. For not delectation, but consent to delectation, is sin. S. Th. 1. 2. q. 74, a. 6, 8; q. 88, a. 5, ad 2. In a depraved thing; for delectation is twofold. One is concerning a depraved work, so that the evil work is the object of delectation, and this is always evil; another is delectation concerning the thought of an evil object, so that not the evil work, but the very thought concerning the evil work is of itself the object of delectation. And this can either be good, if there is a just cause of thinking, e.g., for the sake of study, consultation, etc., with abhorrence of the object; or it can be venially evil, if it is done from curiosity, etc.; or it can sometimes be even gravely evil, if there is proximate danger of consent. S. Th. de Verit., q. 15, a. 4; L. 16, 17.

Morose delectation in a depraved thing, insofar as delectation is distinguished from joy according to time, has malice and species according only to the variety of objects exhibited by the mind. For simple delectation does not tend into the object as something to be placed in reality, but rests in it as represented by the intellect. But the intellect abstracts from the other properties of the object except that one which moves delectation. L. 15, 28. But joy, as desire, takes on the malice and species both of the object and of the circumstances really annexed to it. For joy, since it is a volition pleased with itself, and therefore approving the past thing, is borne into it such as it existed in itself, namely clothed with its circumstances. Hence, in recollection and complacency over past sins, it is necessary in confession to declare the nature and specific circumstances of the object. L. 15. In recollection and complacency. For sin is not had by simple recollection of a sin formerly committed, from the fact that it neither pleases nor displeases the one remembering, because by no law are we commanded to repent several times of sins, if we have already done penance for them, or here and now to repent, if we have not yet repented of them. Laymann, de Poenit., d. 2, s. 8; Sporer, de Poenit., n. 192; Lugo, de Poenit., d. 16, n. 376 ff.; S. Th. Quodl. 12, a. 33.

Lest in this matter the confessor scandalize the penitent by indiscreet questions, it must be noted that the confessor, from the general rule, ought to make judgment concerning sins as they are set forth, according to the obvious and natural sense of the accusation. Thoughts about a venereal matter, delectations, desires, are regularly borne, the former into carnal commotion, the latter into pollution and copulation. Wherefore the confessor satisfies his duty if he asks the penitent concerning consent furnished; for the aforesaid acts are not always voluntary and deliberate, nor is consent always explicitly explained. Consent often in these acts is not concerning some determined object, but is indeterminate consent into venereal delectation, pollution, and copulation, which is regularly followed by delectation arising from the commotion of the genital organs. And into this ordinarily are simple delectations borne. Desires, on the contrary, are borne into the completed act. Therefore the confessor will then be able to ask the penitent only whether the aforesaid acts regarded himself or another person, of a different or the same sex. But even from this question one must abstain if the penitent is still ignorant of these matters, especially since it is a lesser evil that confession not be exact than that the penitent be scandalized. Besides, if at times extraordinary species are present, and penitents know them, they are ordinarily accustomed to declare them themselves. Reuter, p. 2, n. 209.

292 Resolves: To rejoice concerning the manner, e.g., new, clever, vigorous, by which a thing was accomplished is not illicit, since the object of delectation is not evil. L. 18. If the thing, as it happened, is not evil, not even materially, nor harmful to another, to desire it is not of itself illicit, although otherwise it would be intrinsically evil, e.g., pollution which naturally happens in sleep. To desire, namely by simple affection and without any cooperation. But if it is licit to desire, it is also licit to rejoice concerning it already done. The reason is, "because what it is licit to desire that it be done, it is also licit to rejoice that it has been done; and conversely, if it is right to rejoice concerning the fact, it is also licit to desire that it be done; for these are of the same morality: for joy necessarily results from the desired good obtained, and supposes or implicitly includes desire." Lessius, de Iust. et Iur., l. 4, c. 3, n. 104; Laymann, l. 3, s. 4, n. 17; Lugo, l. c., n. 389. "I, however," says the same Lessius, l. c., "am not an author that desires of this sort be admitted to anyone; both because, although they are not evil in themselves, nevertheless they indicate an imperfect affection of chastity; and because holier remedies, and those used by holy men, are not lacking. I would say the same about joy. Also in all matters of this sort, as we have already often warned, every cooperation and danger of consent must be avoided." - Billuart, tr. de Temp., diss. 6, a. 4, Obj. III; S. Th. 2. 2. q. 154, a. 5; L. 19, 20; l. 3, n. 478.

It is not a sin, speaking in itself, at least not mortal, if spouses delight, only by the rational appetite, concerning an act of marriage past, future, or possible, with respect to the co-partner present or absent. The same must be said if a spouse-to-be desires future copulation, or likewise delights in it only by the rational appetite, or a widow concerning a past one, with the danger of consent into venereal delectation arising from it set aside. The reason is that these acts have a licit object. Nevertheless they are full of danger on account of the aforesaid venereal delectation often arising from them. Lugo, de Poenit., d. 19, n. 376, 385; Sanch., de Matr., l. 9, d. 47, n. 1, 4, 7; L. 23, 24, 25.

Sadness concerning a good accomplished which was commanded under grave obligation is gravely culpable; concerning a good which was commanded under light obligation, it is light. Likewise concerning a good under neither grave nor light precept, it is light, unless there is a just cause now of regretting it; for it is a certain disorder to be saddened over a good accomplished, although not commanded by precept. But if sadness is borne not into the good itself, but into the annoyance, the labor, etc., it is of itself not a sin. Sanch. in Dec., l. 4, c. 12, n. 2; Suarez, l. 5 de Voto, c. 7, n. 4; S. Th. 1. 2. q. 39.

293 Is it licit to desire evil under the condition, if it were licit?

R. Affirmatively in itself, if the condition added removes the whole malice of the work, e.g., I would eat meats in Lent, unless the Church prohibited it. For such an affection involves no disorder, neither in itself nor in the object, from which all malice is excluded by the condition. - But otherwise negatively, e.g., I would sin if there were no hell, because the affection tends into an evil object, and indeed absolutely, since the condition does not remove malice from the object, even as represented, and therefore the whole malice of the object is poured back into the act of the will. And indeed there are certain objects concerning which a condition, however added, cannot remove malice, e.g., if it were licit, I would destroy God. For those things which are intrinsically evil cannot be changed; and therefore the condition would be applied uselessly, since to wish such things is to desire that the law and order of nature be changed, which would be still worse. Yet probably he would be excused from grave sin who, by such a desire, would not certainly will that what is intrinsically evil become licit, but would only show his natural inclination toward that object, e.g., I would avenge myself if it were licit, but I do not wish it because of the law of God; or would state the matter only enunciatively, e.g., younger, I would have avenged myself, signifying not what he would now wish if he were younger, but what perhaps as a younger man he would have done; yet with the danger of efficacious desire always removed, and also of true inefficacious desire, namely every will of doing, and every simple affection of the will. What has been said of desire must consequently also be said of delectation and joy of the rational appetite. For it is not licit to rejoice and delight in that good which it is not licit to love and desire; and, conversely, it is licit to rejoice and delight by the rational appetite in that good which it is licit to love and desire. For love and desire are the way to joy and delectation, as motion tending to rest. Lugo, de Poenit., d. 16, n. 284 ff.; Sanch. in Dec., l. 1, c. 2, n. 22 ff.; Billuart, tr. de Temp., diss. 6, a. 15, § IV, You ask third; S. Th. de Verit., q. 15, a. 4; L. 12, 13, 14.

294 Is it licit to delight concerning some evil thing, if it was done without any guilt? - If that thing is intrinsically evil, it is not licit to delight in it according to itself. The reason is that that object is evil in itself; but that it was not sin is for this reason, that it was not voluntary. Therefore, if now the will accedes, approving such an act, or rejoicing concerning it, which happens in delectation, it will be sin.

La-Croix 89; Suarez, de Peccat., d. 5, s. 7, n. 14. - If that thing is not intrinsically evil, and delectation concerning it is not had under the aspect of prohibition, e.g., if someone delights that he inadvertently ate meats on Friday, some think it licit to delight in it according to itself, because according to itself it is not evil; but others think it illicit, because it was not without material sin, or was materially evil. Lessius, de Iust. et Iure, l. 4, c. 3, n. 104; L. 20, 27.

If delectation is referred to a past act evil not according to itself, insofar as it is objectively evil, but exclusively insofar as it was the cause of a good effect, and the right order of justice or charity is not perverted, some affirm that it is licit, others illicit. The reason of the first opinion is that then we do not rejoice concerning the evil work on account of the good effect, in this sense, insofar as on account of the good effect we rejoice that that evil work was done; but, supposing that that evil work was done, we rejoice concerning the causation of good, which belongs to such a work. This is not illicit, since it concerns an honorable object, namely that good quality and power which an otherwise evil work had. Abstraction is made from the objective malice, which does not move the affection, and delectation falls precisely upon the predicate which is causative of good, which is good. But the restriction added, nor is the right order of justice, etc., is clear in itself, and is confirmed from propositions 13, 14, 15 condemned by Innocent XI. The reason of the second opinion is that by the very fact that someone delights concerning an evil work insofar as it is causative of good, he already implicitly delights in the evil work itself according to itself, or according to its existence. For real causality implicitly includes real existence.

"Nevertheless in any case it is licit, speaking in itself, for anyone to delight not concerning the cause, but concerning the effect that followed, namely concerning relief caused by pollution even voluntary, or concerning the obtaining of an inheritance on account of homicide, provided the cause is detested." L. 20. And indeed the object of this delectation is good. La-Croix 91; Suarez, l. c., n. 15; Lugo, de Poenit., d. 16, n. 389; Ithur., Cas. 18, n. 6; Lessius, l. c.; S. Th. 4 D. 9, q. 1, ad 5; 3 D. 30, q. 1, a. 1, ad 4; L. 19-22; E. M.

295 "Does he sin gravely who behaves negatively, and does not positively resist a movement of the sensitive appetite concerning an object prohibited under mortal sin? - There are three opinions. The first affirms that one sins gravely, even when the danger of consent ceases... The second opinion says that such a one does not sin even venially, with danger of consent removed...

The third and true opinion holds that, when the danger of consent ceases, it is venial not to resist illicit movements positively, but not mortal. And this seems expressly confirmed by St. Thomas, 1. 2. q. 74, a. 4, where he says: mortal sin cannot be in sensuality, but only in reason. Therefore the reason is, both because consent to sinning gravely does not arise from the sensible appetite, but from the will, and when it does not positively consent, mortal sin is not committed; and therefore venial sin is committed insofar as man ought to beware lest the appetite draw the will after itself; but this obligation, when the danger of consent is not proximate, is only light. And also because, if under grave obligation we were held positively to repel all disordered movements, we would be held to the impossible; for it is impossible positively to coerce all these movements taken collectively." L. 6, 29; Diana, vol. 8, tr. 6, de aliq. cas. circa mat. lux., r. 8; S. Th. 1. 2. q. 74, a. 8, ad 3; q. 79, a. 1; La-Croix, l. 5, n. 111.

296 "Note: There is no obligation to resist carnal movements positively, if there is a just cause of not resisting, namely if someone has experienced that by resisting the movements are more excited and increased; or if the movements have their origin from a necessary or useful action;... if it is not an easy business to repel them. It is enough, therefore, then to behave negatively, with the firm purpose of never consenting; for the actual care of not consenting itself then suffices to free a man from fault, at least mortal fault, although not from venial fault, if the resistance is tepid." L. 9. Therefore when temptation lasts long, and it would be too troublesome continually to repel its movements positively, it is no sin to permit them by behaving negatively. And to do thus is counseled to those who are of timorous conscience. L. 9.

297 How is resistance made positively? - Positive resistance can be furnished in two ways: 1. Directly, by repelling those movements; and indeed there is no obligation to employ this direct resistance, which, as regards carnal movements, often excites them more; much less is there an obligation to material resistance, which itself also often, as regards those carnal movements, is harmful. 2. Indirectly, by diverting the mind to other things. As regards movements against chastity and against faith and charity, this indirect resistance is more to be counseled than any direct resistance or attack; and if the movements are slight, it is better to despise them. L. 8; S. Th. 1. 2. q. 74, a. 3, ad 2.


II. On the Specific Distinction of Sins

298 Whence is the specific distinction of sins to be derived? St. Thomas, 1. 2. q. 18, a. 2; q. 72, a. 1, 4, 6, 9, etc., teaches that it is to be derived from the object, because sin is a human act; and a human act takes its species from the object, and from the different aspect of the same object. And thus homicide, detraction, theft differ in species, because life, reputation, and a thing are goods which differ in species among themselves.

S. Th. de Malo, q. 2, a. 7. - Scotus, on the contrary, in 2 D. 37, q. 1, n. 9, thinks that it is to be derived from the virtue which is injured, and from the mode, whether opposite or merely different, by which the virtue is injured; because sin formally consists in the privation of the rectitude of the opposite virtue. But every privation is specified by the form opposed to it. And thus heresy, fornication, theft, are sins distinct in species, because they are opposed to virtues distinct in species: faith, chastity, justice. Presumption and despair, omission of the love of God and hatred of God, are distinguished in species, because the former injure hope in a contrary mode, the latter charity by defect and by excess. Detraction, calumny, theft, adultery, homicide, likewise differ in species among themselves, because they injure justice in a different mode. Likewise perjury, violation of vow, blasphemy, although they are against the same virtue of religion, nevertheless are diverse in species, because they are opposed to it in a different mode.

The one opinion is not opposed to the other, for sin is both: a human act and a privation, a human act materially, a privation formally. S. Th. 1. 2. q. 72, a. 1, 6. Wherefore one opinion perfects the other, and it can be said that sin is proximately specified from the rectitude or honorableness of the virtue to which it is opposed, remotely and fundamentally from the object. Laymann, l. 1, tr. 3, c. 2, n. 2. But both opinions fall back into nearly the same thing: "for virtues are distinguished in species according to objects." S. Th. 1. 2. q. 72, a. 1, ad 2. Whence the same St. Thomas, 2 D. 42, q. 2, a. 2, q. 1, ad 1, says: "Therefore it must be said that the division of sin into its essential species is through the opposite of virtue, because it must be according to the object, from which sin and virtue are specified." For the matter is the same "about which virtue operates rightly, and the opposed vices recede from rectitude." S. Th. 2. 2, Prologue.

Cf. 1. 2. q. 71, a. 1; q. 72, a. 4, 8. But then there is had either a different object, or a different aspect of the same object; or a different virtue, or a different mode of injuring the same virtue, which bear before themselves a new moral species of sin, when these exhibit before themselves a special order of reason, or a special agreement or disagreement with right reason, namely when from this there is had a special reason why something is morally good or evil. "Wherever a different motive occurs, inclining the intention to sinning, there is a different species of sin." S. Th. 1. 2. q. 72, a. 8, 9; q. 71, a. 2; q. 79, a. 2, ad 3; 2. 2. q. 154, a. 11; L. 30, 31, 32.

299 Can there be a multiple species of one sin? - R. Affirmatively, since circumstances can be present to the object which change, or rather multiply, the species. And thus he who, bound by a vow of chastity, sins with a married blood relative commits four sins, diverse in species: against chastity, religion, piety, and justice. S. Th. 1. 2. q. 73, a. 7.

300 Are several sins distinguished in species from different precepts concerning the same thing? - When positive laws command or prohibit something, they constitute the act in that virtue with a view to which they command or prohibit it. Wherefore the transgression of the law is attributed to the vice opposed to that virtue. But this happens in four ways: 1. When they command or forbid something indifferent with a view to some special virtue, as, e.g., to abstain from servile works on a feast day with a view to religion; whence not to abstain from them is irreligiosity; to observe the natural fast by reason of due reverence toward the Most Holy Eucharist, whence not to observe it is sacrilege. - 2. When they command or prohibit an act of some special virtue or vice with a view to the same virtue, as to be present at Mass on a feast day with a view to religion, whence to be absent is likewise a species of irreligiosity; ecclesiastical fast with a view to temperance, whence to break it pertains to intemperance; marriage not to be entered with blood relatives, relatives by affinity, adoptive relatives, with a view to piety, whence to marry those persons is incest. - 3. When they command or prohibit an act of some special virtue or vice with a view to another virtue; whence he who steals a thing of the church, or strikes a cleric, from the intrinsic nature of the act itself, or by natural law, injures justice; but from the extrinsic law of the Church, he besides offends religion. Lugo, de Poenit., d. 16, n. 139; L. l. 1, n. 167; l. 6, n. 808. 4. If law commands or forbids something with a view to no special virtue, e.g., not to read proscribed books, that which is done according to that law looks to the virtue of obedience; that which is done against it pertains to the vice of disobedience. Of obedience, namely broadly taken, because in the proper signification of obedience its object is precepts, not laws; these are properly the object of legal justice.

Now, if various precepts all look to the same virtue, and are distinguished only on the part of the legislators, as in theft, which is prohibited by natural, divine, canonical, and civil law, they by no means induce a specific distinction of sins; because diversity of legislators does not make the precept formally diverse, but only materially. It is otherwise, however, if the precepts are distinguished on the part of the object itself, namely on the part of the proximate motive of the precept itself; because then diverse virtues are injured, as if someone were to break a fast commanded by the Church, and to which he had also bound himself by vow; for then he would injure temperance, from which the Church commands fast, and religion, from which God commands vows to be observed. L. 33; l. 1, n. 167; l. 4, n. 145; Lugo, l. c., n. 144 ff.

301 Resolves: Diverse causes by which some precept is imposed do not change the species of sin, nor increase sins in number. Hence, although by one and the same virtue of religion, with the precept of the Church acceding, both one who possesses a benefice and one who is constituted in sacred orders are obligated to the canonical hours, nevertheless a priest, for example, who has a parochial benefice commits one sin by not reciting the canonical hours. Likewise a religious priest who acts shamefully commits one sin of sacrilege besides the sin against chastity, although he is held to chastity both as priest and as religious. L. 33; l. 3, n. 455; l. 4, n. 145; l. 6, n. 808.

302 Note: He who sins from culpable ignorance, or because he acts while doubting, and he who sins in the cause, admits a sin of that species whose danger he undergoes and at least confusedly foresees; for each implicitly and, as it were, consequently wills it. Sanch., de Matr., l. 11, d. 41, n. 7. "Acts concomitant with omission, such as playing, eating, while, e.g., Mass is omitted, are not sinful unless they are the cause of the omission, for instance when play is the cause of omitting Mass.... But then the influencing acts put on the same malice of the omission, not a diverse one.... Wherefore it then suffices only to confess the omission. But if the action which is the cause of the omission is also a grave sin, namely if someone omits Mass in order to steal, the theft can be said in confession separately from the omission of Mass, because then the theft is only an aggravating cause, not one changing the species." L. 9, 60.


III. On the Numerical Distinction of Sins

303 Whence is the numerical distinction of sins to be taken? It is to be taken: 1. from the diversity of total objects; 2. from the multiplicity of acts morally interrupted. Here that is called a total object which, either from its intrinsic nature or from the extrinsic intention of the agent, is completed in itself, and is not referred to another as a part. Thus in homicide there is had one total object, although the homicide has placed beforehand various previous acts, e.g., by seeking weapons, laying ambushes, and striking several times; because all those previous acts are to be held as parts of the principal act, and are ordered to it.

But if the homicide first intended only a striking, and afterward, with the will changed, killed, there will be a double total object; because from the intention of the agent one is not ordered to the other, but is intended separately in itself. - Morally interrupted; because, although any interruption physically suffices for the numerical distinction of acts, nevertheless in order to confession they are not multiplied unless they are morally many; because, just as a moral act is to be attended to in confession, so also moral multiplication and distinction must be attended to. Proof of the first part. Because the object, as St. Thomas teaches, 2. 2. q. 18, a. 2, is in a certain way the form of the act.

Therefore the act is such as the object is. Therefore where there are several objects in number in the genus of morals, there are several acts in number in the same genus; where there is one object, there is reputed to be one act. Therefore there are as many sins as there are total objects. - Proof of the second part. For when acts of the will are morally interrupted, they become complete in number, and each is constituted in its own malice; since the following act cannot be called the continuation of the preceding one. Therefore those acts by moral interruption become diverse; therefore by repetition they are multiplied. Thus he who, on several occasions morally interrupted, strikes another or steals, commits as many sins as there are those strikes or those thefts, because these constitute so many diverse acts. L. 35, 36; Lugo, d. 16, s. 14.

304 Is there one sin or several when there are several objects materially and physically total, but they are referred together to one act of the will? - It is disputed. There are two opinions, and for each many and grave theologians stand. The first opinion, which St. Alphonsus follows, 45, teaches that diversity of objects materially and physically total constitutes in one and the same act different sins in number. The reason is that sin is the motion of the will into its term, or object. Therefore, just as by specific diversity of objects it is distinguished in species, so by their numerical distinction it is distinguished in number. Ioann. De Dicastillo, De Poenit., d. 9, dub. 4, n. 216 ff.; La-Croix 150. "Hence it is inferred that the following commit sins diverse in number: 1. He who by one blow kills several men, or detracts from several... And the same must be said if someone intends to kill or defame a whole family.... But otherwise, if someone were to injure goods which some city, monastery, or chapter possesses in common; for then the right does not belong to individuals in particular, but only to the whole community, whence one right is injured. 2. He who by one act desires to approach several women, or several times the same woman; much more, he who in the same night several times knows the same woman... for each fornication has its own completed term. 3. He who steals from several. 4. He who on one occasion gives scandal to several. 5. He who by one act wills through several days to omit the canonical hours or fast. 6. He who by one act desires evil to three persons." L. 46.

The second opinion holds that diversity of objects materially and physically total, in one and the same act, constitutes only one sin in number. The reason is that those objects, materially and physically several, are attained by one act after the manner of one adequate object, and therefore constitute one total formal and moral object. In one and the same act, namely one and the same interior act of the will; and if there is question of an efficacious act of the will, also one and the same exterior act. For if the exterior act is not one and the same, but there are several, since each is terminated and completed at an object total in itself, it can no longer be united with another. - Lugo, de Poenit., d. 16, n. 126 ff.; Suarez, de Poenit., d. 22, s. 5, n. 34. Hence resolves: He commits one sin who by one blow kills several men. But he would not sufficiently explain his sin by saying, "I committed homicide," which signifies the killing of one man; but it ought at least to be explained under some confused generality signifying plurality, e.g., by one blow I killed several, or many. Lugo, l. c., n. 141. The same must be said of him "who by one act of the will wills to approach, for example, ten women of the same condition, or wills to approach the same woman several times. For it is enough if he says: I willed to approach several times an unmarried woman, or unmarried women, or married women, without necessity of expressing the number of objects of such a single volition." Tambur., Meth. Conf., l. 2, c. 1, § 9, n. 59; Dicastillus, de Poenit., d. 9, dub. 4, n. 256, 257. "He who by one act of detraction has injured many at the same time, for the same reason, need not open the number of persons injured.... If someone detracts from a family or house or religion, whether it is numerous or small, it is enough if he says: I detracted from a certain family, etc." Tambur., l. c., n. 63; Lugo, l. c., n. 135. It is also one sin if someone detracts from another before many, since the right to reputation is not multiple, but one among all. Likewise it is one sin if someone by one act gives scandal to several. Lugo, l. c., n. 112, 164; L. 49. Likewise it is one sin if someone by the same act denies several articles of faith, because the formal object of faith is not multiple, but one, namely the authority of God revealing. L. 50; Lugo, l. c., n. 288 ff. He who by the same impulse of passion wishes several diverse evils to an enemy, for instance infamy, death, poverty, commits one sin in number and species, namely if all are sought under the generic aspect of evil. Lugo, l. c., n. 260; L. 50. Besides, it is one sin if someone steals a purse belonging to several, or a thing which exceeds grave matter several times. Lugo, l. c., n. 137; Diana, tom. 1, tr. 7, r. 18, n. 8. "I infer that one willing not to recite the office through the whole year, and afterward executing this, commits several sins.... Similarly, he who wills to practice robberies and slaughters on the road through his whole life, does not afterward commit one sin, but several." Lugo, l. c., 546; L. l. 4, n. 149. The same must be said of sin committed with three women: it is triple, not one, etc.

305 Does he commit diverse sins who detracts from someone in several matters, or affects him with diverse insults? St. Alphonsus, 48, more probably affirms. But the common opinion of grave doctors denies it. For reputation and honor are always of the same species, whatever the matter concerned may be. Whence this is not necessarily to be explained in confession. Lugo, de Poenit., d. 16, n. 265; Diana, tom. 1, tr. 7, r. 14, n. 2, 3; Elbel 552.

306 Note: If someone married sins with a married woman, or one having a vow of chastity sins with one also having a vow of chastity, he admits a double sin, by reason of marriage and vow. "For the prior malice is against the fidelity which he owes to his wife.... But the latter is insofar as he is the cause, by his cooperation, that his accomplice violates the laws of marriage." Likewise "one species of malice is contracted from the violation of one's own vow; but another from cooperation in the violation of the vow of someone to whose observance I am not held by vow, as is established." Lugo, l. c., n. 140, 141; L. l. 2, n. 46; l. 3, n. 456.

307 When is there had a moral interruption of acts? - An act of the will is interrupted in three ways, namely: 1. By retraction or express revocation of the will, because this prevents the later act from being joined with the prior one, e.g., if someone retracts a depraved will of acting evilly, and afterward resumes it, unless a very brief delay intervened. 2. By voluntary cessation from the act, or by application of the mind to diverse objects, e.g., if someone freely ceases from an evil purpose, and then returns to it; unless there is present the purpose immediately of continuing the same sins, as if someone conversing shamefully with a woman, when another arrives, ceases meanwhile, but with the intention of continuing when he departs. 3. By involuntary cessation sufficiently notable, account being taken of the nature of the act, according to the judgment of prudent persons, e.g., by sleep, distraction, etc. Sufficiently notable; for if a sufficiently brief time intervenes, the acts, morally speaking, are not discontinued. These three things can easily be applied to a threefold class of acts, namely merely internal acts, internal acts with the purpose of placing an external action, and external acts, or acts externally consummated. L. 35, 38; Lugo, de Poenit., d. 16, n. 551; Struggl, q. 1, 41.

Merely internal acts, which are altogether perfected inwardly, e.g., hatreds, heresies, morose delectations, shameful inefficacious desires, rash judgments, etc., speaking in themselves, are multiplied as soon as they are retracted or abandoned by free will, or involuntarily deserted. The reason is that such acts, since they have an object complete in itself and are ordered to no external effect by reason of which they could be continued with one another, are acts altogether complete in themselves. And therefore the penitent must explain, if he can, how many times he consented by internal will to a depraved thing; but if he cannot, because, e.g., the depraved mind was long-lasting, then it suffices to say approximately, or at least to confess the time in which he persevered with such a mind, and whether very frequently or rarely. For thus the confessor will sufficiently understand that ordinary interruptions intervened, or, on the contrary, more rare ones. Speaking in themselves, for if several acts of this sort proceed from the same impulse of passion, they constitute one mortal sin, even if some brief interval intervenes between the acts. Likewise one mortal sin is had if the depraved wills have order among themselves, so that one depends on another. For then the later wills, without new deliberation or consultation, are placed by force of the first will. Lugo, de Poenit., d. 16, n. 562 ff.; Suarez, de Poenit., d. 22, s. 5, n. 11; Struggl, q. 1, n. 36; Tambur., Meth. Confess., l. 2, c. 1, § 5, n. 30 ff.; L. 35, 37.

Internal acts with the purpose of placing an external action are likewise multiplied: 1. By retraction of the will. For then, if someone returns to an evil will, there will be a new sin, since the later act does not proceed from the first. 2. By voluntary cessation, namely if someone voluntarily and freely ceases from a depraved purpose, with a notable delay interposed; for then also it is verified that the later act is a new sin, since it does not proceed from the first. 3. By involuntary cessation, if a long time intervenes; for if a brief time intervenes, the acts are not morally discontinued. - L. 35, 38, 39. Difficulty is present here as regards defining the aforesaid notable delay and long time. Now a double hypothesis can be made: the first, that the internal acts are ordered immediately to several external acts, directed and subordinated to some one and common end; the second, that the internal acts are ordered to one external act. In the first hypothesis the first thing which St. Alphonsus has, 40, holds: "Acts of the will, if they proceed from the first will, and morally remain in some effect, through whatever time the depraved will lasts, constitute only one sin. Hence it is inferred that if someone proposes to kill a man, and for this reason prepares weapons, takes the road, and kills the enemy, he commits one sin, although through many days he has sought him, and several times repeated the will." But in the first and the other hypothesis, if no exterior effect is yet had, what is to be judged a brief time or a long one, so that the aforesaid acts are judged to be continued or discontinued, no certain rule can be assigned. That brief or long interval can be defined in particular cases by the judgment of prudent persons alone. For the same purpose endures for a greater or lesser time according to its varying intensity, and also according to the varying circumstances of persons, age, sex, character, etc. A purpose of committing theft can be continued for several days; a purpose of reading a prohibited book ordinarily scarcely endures for one or two hours. Generally speaking, however, the aforesaid acts are not discontinued by brief and common, or ordinary, interruptions, which occur through sleep, a meal, conversation with a friend, etc. Therefore, suppose that after these you again repeat the depraved purpose of killing an enemy, fornicating, etc.; you commit one sin, because, since the first will remains virtually, it is united and continued with the second. Salmant., tr. 20, c. 12, n. 38. But something else must be said concerning an extraordinary interruption, which indeed removes the moral unity of the human action. For then the prior will no longer persists. If someone, for example, wills to kill an enemy, so that for a month he continues this will, notwithstanding brief and ordinary interruptions, but afterward for a year, for several months, or for a month he is ill, and by this change of circumstances he no longer thinks about killing the enemy, that prior will growing cold, indeed entirely vanishing, if after he has recovered he again resumes that prior will, this later will can no longer make one with that prior one, since wills so distant cannot any longer be joined among themselves even by moral estimation. Tambur., Meth. Confess., l. 2, c. 1, § 5, n. 34; Lugo, de Poenit., d. 16, n. 545.

External acts, or acts externally consummated, are multiplied as often as the object is disparate, or terminated in itself; but they are not multiplied, even with a notable interval of time interposed, when they are like parts of a more principal act, or tend to one end, because they effect something morally one, which is not completed except when the principally intended act has been consummated; or when, although those partial acts are not ordered to the principal act, they nevertheless proceed from the same impulse of passion. Understand that all preceding acts effect something morally one with the more principal and intended consummated act, unless by themselves they introduce a new species, which of itself does not tend to the completion of the sin. Let the example be one who, wishing to kill a man, burns his house so that he may perish by the fire. For since these things are disparate, they cannot effect one thing. Therefore he commits one sin who, intending fornication, shamefully touches a woman, kisses her, entices her by shameful conversations, and finally fornicates; because all the preceding acts by their nature are ordered to the consummated act. But if from the beginning he had wished only to touch the woman, and afterward, induced by lust, completed copulation, there will be a double sin, and therefore it will not be enough if he confesses the copulation.

A priest commits one sin who wills to omit the whole office on one day, because the individual hours are ordered to completing one office. But he would commit two sins who had wished only to omit Matins, and afterward did not wish to recite the remaining hours, because there would be a twofold distinct act of evil will, having an object terminated in itself. He perpetrates one sin who from the same impulse of passion repeats an evil act many times, e.g., one who several times shamefully touches himself or another, even with some interruption; one who several times strikes an enemy, or imprecates very many evils upon him, etc.; because there is one depraved affection of the will, and those various actions are morally united. Likewise he probably commits one sin who blasphemes against God in several matters, as, for instance, if he said that God is false, unjust, cruel; and he who by the same continued act blasphemes against several Saints, e.g., against the twelve Apostles, since all blasphemies against the Saints derive their malice from one relation to God.

He commits one sin who, intending to steal some definite sum of money, takes it away at several times, morally not interrupted, lest he be discovered, because there is one depraved act of the will, which is consummated in the last theft. On the contrary, he commits several sins who at several times steals something from the same money without having decided from the beginning to carry off the whole, because the individual thefts effect a total object in themselves. He commits several sins who fornicates successively several times with the same woman, although on the same night. Likewise he commits several sins who omits a prescribed fast through several days, although those fornications and omissions arise from one and the same will; for any fornication and omission successively made is terminated in itself, and constitutes a total object. Nevertheless, if someone in mortal sin hears several confessions successively but continuously, one after another, there are theologians who affirm that one sin is present because of moral union. Lugo, de Poenit., d. 16, nn. 135, 546, 556, 557, 561; Tambur., Meth. Confess., l. 2, c. 1, n. 52; Struggl, q. 1, n. 43; L. 41, 42, 43, 44, 46, 47, 50; l. 3, n. 538.

308 Resolves: If someone consents in mind to heresy, and then, while reading a book about religion, or hearing a sermon about religion, positively does not wish to amend the sin, he sins as often as he again positively does not will it; since individual acts of this sort of the will are independent among themselves, and stand perfectly by themselves. If someone, on the contrary, decides not to restore another's thing, and always remains in the same will, even for a year, he commits one sin, although he also often renews this purpose of his. The reason is that in that retention, never retracted, the first will virtually remains, and the later wills are morally united. Elbel 551; L. 40, l. 3, n. 683; Diana, tom. 1, tr. 7, r. 158, nn. 3, 4. Moreover, as D'Annibale well observes, p. 1, n. 288, ed. 4, in practice the conscience alone of those sinning numbers sins; for such persons commonly do not know these subtle and refined distinctions. This also must be attended to in practice concerning the various species of sins. Indeed, as the praised author notes, ibid., n. 290, note 14, many things are most certainly lethal for theologians which to rude or unlearned persons seem scarcely reprehensible.

309 Are touches which immediately follow fornicatory copulation a new sin? All these acts, as also complacency concerning the copulation had, are not a new sin if they are had immediately after copulation, and are in no way directed to a new copulation, because they are very probably employed as the complement of the copulation obtained. L. 41; Tamb., l. c., 72.

310 Must the means used for sinning be explained in confession, if the sin afterward was not consummated? - R. It seems that it must be denied altogether, if those means are not evil in themselves, for then they constitute no special sin; but it suffices to say generally, in order to explain the external action of the sin: I tried, for example, to kill an enemy; I prepared the means for killing him, etc. - But it must be affirmed if those means are evil in themselves; and then they must be indicated, and indeed all of them according to species, if they are diverse in species, such as touches had with oneself, or obscene words used for soliciting. And the reason is that, the sin not having been consummated, those various means, evil in themselves, can no longer be referred to the end and constitute something one in the consummation of the sin, whence they would take their ultimate species.

Therefore those individual acts are to be considered with their own proper malice. Therefore they are to be accused separately in confession. - But if those means, evil in themselves, repeated several times in the same way, or diverse among themselves, are of the same species, all must also be explained according to number, if they have not coalesced morally into one act; for the sin not having been consummated, from which they receive moral unity, they remain acts distinct and many in themselves. Otherwise, however, if they constituted morally one act, for instance because they proceeded from the same impulse of passion, or because one was ordered to another and was continued by it. - Lugo, de Poenit., d. 16, n. 240; Tambur. 66 seqq.; L. 42.


IV. On the Gravity of Sin

311 What is the gravity of sin, and whence is it to be derived? The gravity of sin is the quantity or measure of malice by which a sin is more or less offensive to God, and consequently worthy of a greater or lesser punishment. The greater or lesser gravity of sins is to be derived generally: 1. from the object, end, and circumstances, as they are more or less repugnant to rational nature or to law; 2. from the excellence of the virtues or precepts to which sins are opposed; 3. from the various modes by which virtues or laws are violated; 4. from the greater or lesser advertence to the malice of the act, or from the different degree of consent given to the depraved act; 5. from the duration of the evil act, or from its intensity; 6. from its effects. S. Th. 1. 2. q. 72, 73, 77, 78, 79, a. 4; 2. 2. q. 39, a. 2; q. 65, a. 4; Quodl., 5, a. 20; Wirceb. D. 2, c. 1, 2.

Hence sins are distinguished as sins of ignorance, infirmity, and malice. For those are committed from culpable ignorance, these from weakness of powers, the latter from the full affection of the will. Sins are moreover distinguished as deliberate and surreptitious or semi-deliberate; sins of heart, mouth, and deed, according as they are completed by mind alone, or also by words or deed; sins of commission and omission, perpetrated by action against the law or by neglect of the law; spiritual and carnal, according as they are opposed to goods merely spiritual or sensible, or bodily; against oneself, against one's neighbor, against God, according to their various object. Likewise certain graver sins are said in the Scriptures to cry to heaven, namely because they most vehemently provoke the wrath of God, and merit most grave punishments. They are voluntary homicide, Gen. 4:10; the unspeakable crime of impurity, Gen. 18:20; 19:13; injury inflicted upon the poor, especially the widow and orphan, Ex. 3:7; 22:22, 23; defrauding the wages of workers, Deut. 24:14, 15; Jas. 5:4. Furthermore certain sins are specially said to be against the Holy Spirit, which most greatly oppose divine grace, and as it were close the approach to pardon, Matt. 12:31, 32; Mark 3:29; Luke 12:10; 1 John 5:15, 16, namely presumption concerning the mercy of God, Ecclus. 6:6; despair, Eph. 4:19; impugnation of acknowledged truth, Matt. 12:31; obstinacy in sins, Acts 7:51; envy of another's spiritual good; final impenitence, 1 John 5:16.

312 How many kinds of sin are there? - Sin is either mortal, or venial, according as it is the transgression of a law obliging gravely or lightly, a grave or light offense against God. Mortal sin of itself, as it is such, has some disorder distinct in species from every disorder which is in venial sin. For that depravity which is directly contrary to the last end, and by reason of which man is turned away from it and turned toward a creature as toward his last end, is a proper species of disorder and moral depravity; and this is proper to mortal sin, and cannot be found in venial sin. Suarez, de Peccat., d. 2, s. 5, nn. 2, 3; S. Th. 1. 2. q. 71, a. 4; q. 72, a. 5; q. 74, a. 9; q. 88, 89; de Malo, q. 2, a. 8; Quodl. 6, a. 16.

Mortal sins are such: 1. By their whole genus, when their object or matter, whatever it may finally be, contains a grave disorder, as in lust, blasphemy, perjury, heresy, etc. 2. By their genus, but not the whole genus, when their matter, remaining in the same species, can be grave, although it also can be light, as are sins against justice. But venial by their genus are called sins which, considered according to the matter or nature of the object, do not admit grave guilt, and therefore, so long as they remain within their species, that is, another species does not accede, mortal by its genus, they cannot be mortal. S. Th. 1. 2. q. 77, a. 8 ad 1; q. 88, a. 5; L. 11, 51; Trid. s. 6, C. 15, cc. 27, 28; E. M.

313 What things are required for mortal sin? For mortal sin there are required and suffice: 1. grave matter; 2. full advertence to the grave malice; 3. full consent in the prevarication. Proof of the first part. For light matter induces only a light obligation, and therefore its transgression cannot be a grave sin. Proof of the second and third parts: because, since by mortal sin man totally recedes from God, his last end, so that he may totally adhere to creatures, and rest in them as in his end, this cannot happen unless man fully, deliberately, and consequently with full knowledge of the thing, prefers the creature to the Creator. Therefore sin mortal by its whole genus can become venial by reason of imperfect advertence and imperfect consent. He does not sin gravely who indeed knows that he acts badly, but nevertheless does not attend to the gravity or lightness of the matter, namely if he does not even confusedly have knowledge of the gravity; this can more easily be presumed to have been lacking in rude persons and children, but not likewise in others, where the matter treated is notably grave. And indeed the sin would always be grave if someone were so disposed in mind that he wished to act even if there were grave fault. - S. Th. 1. 2. q. 74, a. 10; q. 88, a. 6; 2. 2. q. 35, a. 3; q. 36, a. 3; L. 52 seqq.; E. M.

314 In a case of doubt, what are the signs of imperfect advertence and deliberation? - The signs of imperfect advertence are: 1. If you apprehended that it was evil faintly, and as if half-asleep. 2. If afterward, when you consider better, you judge that you would not have done it if you had apprehended it in that way. 3. If you labored under a most vehement passion, apprehension, or distraction, or were disturbed, so that you almost did not know what you were doing. The signs of imperfect consent are: 1. If someone was so disposed that although he easily could have carried out the sin, nevertheless he did not carry it out. 2. If someone doubts whether he consented, especially if he is a God-fearing man. 3. If someone is accustomed to be so affected that he would rather die than expressly sin mortally, because such a person does not easily consent. 4. If someone remembers that he proceeded very timidly and hesitantly. 5. If he was half-asleep, not fully master of himself, etc., and judges that he would not have done it if he had been fully awake. The continuation alone of a depraved thought is not a judgment of consent having been given, because a temptation can be long-lasting, to which one resists according to his strength. Struggl, q. 2, n. 6; L. 54, 55; l. 6, n. 476.

315 Does he sin gravely who deliberates about giving consent to an object gravely evil, if at last he does not consent? - The solution of the question depends on the quality of the deliberation. For if this is imperfect, i.e., if it is only a certain hesitation, or omission of resistance from dullness, sluggishness, or negligence, it does not exceed venial sin. But if the deliberation is full, insofar namely as the will is prepared and affected toward either side, it will be a mortal sin, because the will then shows itself ready to place God after sin; and it has a deliberate affection toward evil.

316 What things are required for venial sin? For venial sin there are required and suffice some advertence, however slight, to the malice of the act, and some consent of the will, however imperfect. These indeed are required, because, these being removed, there can be no knowledge and willing of evil, and therefore no sin. But they suffice, because, these being posited, the knowledge and willing of evil, which are necessary for constituting sin, are had in some manner. E. M.

317 Can several venial sins constitute one mortal sin? R. Negatively, by reason of multiplication, and speaking per se. For the essences of things are immutable. - R. Affirmatively, by reason of lightness of matter, if this, although light in itself, nevertheless acceding to others coalesces into one and constitutes grave matter by reason of continuation, as from several small fragments taken several times on a fast day. Struggl, q. 2, n. 26; S. Th. 1. 2. q. 88, a. 4.

318 In what ways does venial sin become mortal per accidens? 1. By reason of erroneous conscience, as is clear. 2. By reason of an attached end gravely evil, as if someone lies lightly in order to commit fornication. But it suffices in confession to confess the fornication; it is not necessary also to explain the lie. - 3. By reason of the last end, which someone constitutes even in a light thing, e.g., in a game, in a person inordinately loved, etc. "If someone, from love of gaming, were prepared to commit any mortal sin whatever, it would be a sin of rashness, and indeed most grave, but without species." L. 60. 4. By reason of absolute and formal contempt, "namely when therefore formally and absolutely the precept is violated because you refuse to be subject to it or to the superior, which is a sin of consummate pride; or when therefore you do not wish to obey the precept because it is a precept, and this is a sin of formal disobedience; both of these gravely fight against the charity owed to the superior. Therefore it is one thing to contemn the law or the legislator, even human, not as such a person, but as legislator, which is mortal; another thing to contemn the thing commanded, which is venial if the matter is light." L. 61; l. 4, n. 161; S. Th. 2. 2. q. 105, a. 2; q. 186, a. 9 ad 3; a. 10 ad 3. 5. By reason of the grave scandal of others, which gravely repugns to charity. 6. By reason of grave harm to others, which gravely repugns to justice. 7. By reason of the proximate occasion and proximate danger of sinning.

"In this matter it is most certain that a work venial in itself or indifferent passes into mortal sin, if the one acting exposes himself to an occasion so proximate that it places him in a moral and proximate danger of sinning mortally. But this moral proximate occasion, or this moral proximate danger, occurs when from its genus the occasion is such that it frequently induces men of similar condition to mortal sin, or it is established by experience that it has such an effect in this man.... just as he is exposed to the danger of incurring temporal harm who undertakes a work at such a time and place and with such circumstances that he can scarcely avoid that harm.... And in this probable danger of sinning mortally, the circumstances of that sin to whose danger he exposed himself must be confessed.... Since it is of the same malice to place oneself in moral danger of committing some crime as to commit it.

For by the same precept by which one is bound to avoid a crime, he is also obliged to avoid its proximate danger." Sanch., in Dec., l. 1, c. 8, nn. 1, 4. - Except: 1. unless such caution is used that the danger ceases; 2. unless a grave cause is present; for then the danger is not morally voluntary, but one is compelled unwillingly by that necessity to undergo it. Sanch., l. c., nn. 2, 3; S. Th. 2. 2. q. 10, a. 9; L. 63; E. M.

319 Does he sin gravely who would wish to avoid only mortal sins, and would have the purpose of committing all venial sins? R. Negatively, speaking per se, apart from the case of peculiar frailty, so that a proximate danger of sinning gravely would be induced. For neither will the multiplication of venial sins ever constitute a mortal sin, because the individual venial sins will always remain in an inferior species; nor does a mind so disposed per se induce a proximate danger of sinning. But, speaking practically, he who spurns small things is gradually disposed also to spurn greater things. Lugo, de Poenit., d. 16, nn. 49, 50; Suarez, de Rel., tr. 8, l. 1, c. 4, n. 18; Ithur., Cas. 35, n. 28; L. l. 4, n. 12; S. Th. 1. 2. q. 87, aa. 3, 4.


V. On the Capital Vices

320 What are the capital vices? - "Vices are called capital from which others arise, chiefly according to the account of final cause.... Accordingly, therefore, those vices are called capital whose ends have certain primary accounts of moving the appetite; and, according to the distinction of these accounts, the capital vices are distinguished." S. Th. 1. 2. q. 84, a. 4; 2. 2. q. 118, a. 7. "But it is not required that a capital vice always be a mortal sin, because even from a venial sin a mortal one can arise, insofar namely as the venial disposes to the mortal." S. Th. 2. 2. q. 132, a. 4 ad 3. The capital vices are numbered as seven: Pride, Avarice, Lust, Envy, Gluttony, Anger, Acedia. S. Th. 1. 2. q. 84, a. 4; q. 34, a. 5.

321 What is pride? "Pride is named from this, that someone by will tends above that which he is." Whence it is clear that it is a sin. Insofar as it is an inordinate appetite of one's own excellence, it is a special sin. But insofar as all vices can arise from it, because to one's own excellence "there can be ordered everything which someone inordinately desires"; and because "man through pride contemns the divine law, by which he is prohibited from sinning," it has a certain generality, or is a general sin. S. Th. 2. 2. q. 162, aa. 1, 2, 7, 8. - Hence the same Holy Doctor, 2. 2. q. 132, a. 4; q. 162, a. 8, posits pride not as a capital vice, but as the queen of all vices; and he posits vainglory as the capital vice, which arises immediately from it.

Commonly, however, pride is constituted as a capital vice. Pride by its genus is a mortal sin. For "pride is opposed to humility. But humility properly regards the subjection of man to God. Hence, on the contrary, pride properly regards the defect of this subjection, according namely as someone exalts himself above what is fixed for him according to the divine rule or measure.... But it is manifest that this very thing, namely not to be subject to God, has the account of mortal sin; for this is to be turned away from God." S. Th. 2. 2. q. 162, a. 5.

"And therefore to be turned away from God and his precepts, which is as a consequence in other sins, per se pertains to pride, whose act is contempt of God." S. Th. l. c., a. 6. Moreover, when the aforesaid aversion and contempt cease, and there is had only a certain inordinate movement toward one's own excellence, by willing to excel above equals, pride is had only improperly so called, and it is venial, unless it is done with notable contempt of others, by taking pleasure in their abasement before oneself. But there would be no disorder if someone wished from an honorable motive to excel above inferiors. S. Th. 1. 2. q. 77, aa. 4, 5; q. 84, a. 2; L. 65.

322 What are the daughters of pride and vainglory? "Those vices which of themselves are apt to be ordered to the end of some capital vice are called its daughters." S. Th. 2. 2. q. 132, a. 5. The daughters of pride are three: 1. Presumption, which is an inordinate appetite of undertaking something above one's powers. It is commonly only venial. S. Th. 2. 2. q. 130, a. 1; q. 134, a. 2 ad 4; q. 21, a. 4. Nevertheless it becomes mortal if it brings grave harm, e.g., if someone presumes to obtain ecclesiastical jurisdiction, the office of physician, etc., without due knowledge. But insofar as presumption is a special sin, opposed to theological hope, it is always a mortal sin, unless imperfection of act excuses. 2. Ambition, which is the inordinate appetite of dignity and honor not owed, or in an undue way and by an undue means. It is per se a venial sin. S. Th. 2. 2. q. 131, a. 1. But it becomes mortal by reason of the matter from which; or by reason of the means by which; or by reason of the end for which honor is sought; or by reason of the harm which is inflicted on one's neighbor. 3. Vainglory, namely the desire of empty glory, whose end is the inordinate manifestation of one's own excellence, whether true or fictitious. It is per se a venial sin. It is often mortal per accidens, as was just said concerning ambition. But to perform even sacred things on account of vainglory, e.g., to preach, does not exceed venial sin. S. Th. 2. 2. q. 132, aa. 3, 4; q. 162, a. 7; L. 66. Pusillanimity corresponds by opposition to the three daughters of pride, by which someone, distrusting himself too much, refuses honors, glory, or an office for which he is worthy. It is venial from its genus; and it becomes mortal if you refuse that to which you are bound under mortal sin. L. 67.

Moreover, the daughters of vainglory, which St. Thomas constitutes as a capital vice, are assigned thus by the same Holy Doctor, 2. 2. q. 132, a. 5. A man can tend to the manifestation of his own excellence in two ways: "in one way directly, either by words, and thus there is boasting; or by deeds, and thus, if they are true things having some admiration, there is presumption of novelties, which men are accustomed to admire more; but if they are false, thus there is hypocrisy. In another way someone strives to manifest his own excellence indirectly, by showing himself not to be less than another, and this in four ways. First indeed as to the intellect, and thus there is pertinacity, by which a man cleaves too much to his own opinion, being unwilling to believe a better opinion. Second as to the will, and thus there is discord, while he does not wish to depart from his own will so that he may agree with others. Third as to speech, and thus there is contention, when another by words quarrels noisily against another. Fourth as to deed, and thus there is disobedience, namely while someone does not wish to execute the precept of a superior." And thus these vices are fittingly called the daughters of vainglory.

Boasting is a certain vain proclamation of one's own excellence, and is per se venial if it is concerning good things; and it can be grave per accidens. If it is concerning lightly evil things, it is likewise per se light, grave per accidens, if, for example, it proceeds from a grave cause against God or neighbor. But if it is concerning gravely evil things, it is grave, because the approval of a work has the same species as the work, which therefore must be expressed in confession, at least when complacency concerning the same sin was joined with the boasting. At least when, etc.; because, if it was without that complacency, many hold that it is not necessarily to be explained. For any boasting concerning mortal sin, abstraction made from complacency in it, is of the same species, namely that someone glories in this, that he has offended God. S. Th. 2. 2. q. 112; L. 26, 66, 67; l. 3, n. 426; Lugo, de Poenit., d. 16, n. 266 seqq.

Presumption of novelties, which is also called ostentation, if those deeds have nothing of admiration, is also per se venial. And thus it is light to be dressed in foreign garments, or to adorn oneself too much from lightness of mind, vanity, etc.; but grave if it is such as notably to corrupt morals. L. 66, 67. Presumption of novelties can be in opinions, in a mode of speaking, in a mode of acting, etc.

Hypocrisy, by which someone "does not care to have holiness, but only to appear holy... is a mortal sin.... To simulate holiness from which one is deficient through mortal sin... is not always a mortal sin, but sometimes venial," according as it happens to oppose charity or not. S. Th. 2. 2. q. 111, a. 4. Likewise to simulate improbitity is a sin, and can be mortal. S. Th. ibid., a. 1; L. 66, 67.

Pertinacity. "Someone is called pertinacious who is imprudently holding, as if wholly tenacious." Hence pertinacity is opposed to perseverance; for the persevering person persists in his own opinion "according as he ought"; but the pertinacious person perseveres in it "more than he ought." And therefore it is a sin because of excess. S. Th. 2. 2. q. 138, a. 2.

Discord is a dissent of wills concerning the good which we ought to will from charity. Moreover, since certain goods can be owed to one's neighbor not only from charity, but also from justice, discord and dissent from the rendering of similar goods is opposed both to charity and to justice. Discord is per se from its genus a mortal sin. For it directly repugns to charity. But per accidens it can become venial, from the smallness of the owed good in the rendering of which we do not wish to consent. Indeed, sometimes it will be no sin, if it arises, namely, from a probable judgment, from which one person judges this, another that, for the honor of God and the utility of neighbor, and if the mode of dissenting is not opposed to charity. - Struggl, tr. 4, q. 5, n. 38; S. Th. 2. 2. q. 37.

Contention is the impugnation of truth with confidence of shouting. Contention is from its genus a mortal sin. The reason: because by charity we ought to will and communicate to others truth necessary or useful for the salvation of the soul, or even of the body; and therefore to impugn it, and to wish to defeat it, is opposed to the virtue of charity, and is from its genus a mortal sin. - Struggl, tr. 4, q. 5, n. 39; S. Th. 2. 2. q. 38.

Disobedience, properly and speaking per se, or formal disobedience, is had only when "someone contemns a precept, because moral acts have their species from the end. But when he does something against a precept, not on account of contempt of the precept, it is disobedience only materially, but formally pertains to another species of sin," according to various motives, e.g., to the species of theft, homicide, etc. Therefore disobedience by its nature is a grave sin. For not to obey the precepts of God and of Superiors is contrary to charity. S. Th. 2. 2. q. 105, a. 1.

323 What is avarice? Avarice is the inordinate appetite of temporal goods. An inordinate appetite, by being unwilling rather to lose them than God; by denying alms to the poor when the obligation of charity urges; by unjustly desiring others' things; by loving or desiring riches too much, or by taking too much delight in them. Too much, beyond due measure, namely by acquiring or retaining them according as they are necessary for life, according to one's own condition. Avarice, insofar as it is precisely opposed to the virtue of liberality, is from its genus only a venial sin. Nevertheless it can become mortal in three ways: 1. Against charity toward oneself, by constituting the last end in riches, or by transgressing the precepts of God rather than suffer loss in temporal goods. 2. Against charity toward neighbor, by not helping him when constituted in grave necessity, etc. 3. Against justice, by taking what belongs to another, etc. S. Th. 1. 2. q. 84, a. 1; 2. 2. q. 118; L. 68.

Liberality is the virtue by which we use well all those external goods which have been granted to us for our sustenance. There is a twofold use of exterior goods, one toward oneself, another toward others. And therefore it pertains to liberality that on account of immoderate love of money someone not be impeded from fitting expenditures, nor from fitting gifts. But to give pertains most of all to liberality, since this is more perfect than to receive, or to spend upon oneself. S. Th. 2. 2. q. 117, aa. 1, 4. As avarice, so also prodigality is opposed to liberality, both according to excess in giving, and according to defect in retaining and acquiring. S. Th. 2. 2. q. 118, 119.

324 What are the daughters of avarice? - They are the following: 1. Hardening of heart, against mercy, by not compassionating the needy and poor, by reproaching them, by demanding debts too harshly when the debtor is not able to pay, etc. By this one can sometimes sin mortally, when the precept of almsgiving or charity urges, and nevertheless from such hardness he is not helped. L. 69. 2. Disquiet of heart, i.e., a vehement and inordinate application of the mind to acquiring or conserving riches, with empty and vain fear lest they not be acquired or lest they be lost. It is mortal when it withdraws from spiritual things or other things to which we are obliged by grave precept, or induces superfluous fear, and from this distrust toward God. It is venial if it is concerning a good matter, but at an undue time or place, e.g., concerning family, harvest, vintage, when someone is in church, or should be free for God. S. Th. 2. 2. q. 55, a. 6; L. 69.


	Violence, namely the usurpation of another's thing by force. It is mortal if it concerns a grave thing, or inflicts grave force. L. 69. 4. Fallacy, or deceit in words; it can be mortal by reason of the end or of the means. S. Th. 2. 2. q. 55, a. 4; L. 69. 5. Perjury, if confirmation by oath is added. 6. Fraud, or deceit in deed. It is mortal from its genus; and it occurs in many ways in contracts. S. Th. 2. 2. q. 55, a. 5; L. 69. - 7. Betrayal, which is deception against faith given or owed, to the harm of another. It is mortal from its genus. It occurs in almost three ways: 1. concerning persons, in which way Judas betrayed Christ; 2. concerning things, as if you show to the enemy the manner of taking a fortress, or show to a robber money, clothing, etc., that has been hidden; 3. concerning a secret, either by revealing one committed to oneself, or by reading others' letters. But if this is in a grave matter, it is per se mortal. L. 69; S. Th. 2. 2. q. 118, a. 8; q. 55, a. 8.



325 What is lust? - Lust, which is opposed to chastity, is the inordinate appetite of a venereal thing. Inordinate; venereal things are ordered to the generation of offspring, and they are had licitly only in marriage. Therefore those things are inordinate which are not ordered either to generation or to this in marriage. Lust is grave by its whole genus if it is deliberate and directly willed. Hence it does not admit smallness of matter. For the use of venereal things by its nature has been instituted for the conservation of the human race, which is a great good of men, and an external good of God; consequently he who abuses it gravely offends God, and injures human society. If it is deliberate and directly willed; for if deliberation and willing are concerned only with its cause, then smallness of matter can be given in this matter. S. Th. 2. 2. q. 153; L. 71. Cf. here 37 seqq.

326 What are the daughters of lust? - They are eight, four on the part of the intellect, and four on the part of the will. 1. Blindness of mind, when someone is so addicted to shamefulness that he does not think of heavenly things. 2. Precipitation, by which someone from the same cause acts without counsel. - 3. Inconsideration, when he offends in the manner, acting inconsiderately in things which are unbecoming to his state or person. 4. Inconstancy, when someone from the same affection of pleasures quickly falls away from pious purposes. 5. Love of self; for the lascivious man on account of pleasures makes himself, not God, the end of his actions. 6. Hatred of God; for the lascivious man is accustomed to abhor divine things, indeed God himself, as the avenger of sins. - 7.

Affection for the present age; because love of carnal pleasures so affects the mind that at times it would be prepared even to renounce eternal blessedness, if it were permitted always to enjoy present things. - 8. Horror of the future age, when one immersed in pleasures inordinately fears death, and, unwilling to think about it, strives to prolong life by illicit means, etc. - The first four are mortal when some precept of God gravely obliging is omitted. But if they are concerned only with the matter of lust, they are not sins distinct in species; otherwise, however, if other precepts are violated. The latter four, if there is full consent of the will, are per se mortal and distinct in species; from indeliberation or another imperfection of acts they are often venial. L. 71; S. Th. 2. 2. q. 15; q. 46; q. 53, a. 6; q. 153, a. 5.

327 What is envy? Envy is sadness concerning the good of another, insofar as it is diminutive of one's own glory. - Moreover, in five ways can someone be saddened concerning the good of another: 1. When someone is saddened concerning the good of another absolutely, because it is the good of the neighbor; and properly this is hatred of enmity, or simply hatred or aversion of the person to whom we will evil, insofar as it is his evil; and this indeed from its genus is mortal. 2. When someone is saddened concerning the good of neighbor relatively, because he fears some evil from him; and properly this is fear, which will be licit unless it is inordinate, e.g., if he fears evil is to be inflicted on himself or on others unjustly. 3. When someone is saddened concerning the good of another because he thinks the same person unworthy of such good; and this is indignation or abomination, which is not a sin; nevertheless it will be a sin, and indeed mortal, if it either accuses God's providence, and is blasphemy, or if it so affects that it leads men to imitate evil. 4. When someone is saddened concerning the good of neighbor, not because the neighbor has it, but because he himself lacks the same, and this is not envy, but emulation or zeal, which, if it concerns honorable good, is praiseworthy; but if it concerns temporal goods, sometimes it is venial, as if the good is disproportionate to the one grieving, such as it would be if a peasant grieved that he is not a king. 5. If someone grieves that another equal to himself, or not greatly unequal, grows in glory and excellence, so that thereby he becomes superior to him, and he apprehends the very increase of glory and excellence as an impediment to his own good and as an evil to himself, insofar as it is diminutive of his own glory and excellence; and this is envy properly so called. For he is called envious because he is not seeing, since he cannot see the goods of another without sadness. Equal or not greatly unequal, because the good of those who greatly excel us is not usually apprehended as diminishing our excellence and glory. The goods of another, especially those in which there is glory, and in which men love to be honored and to be in good opinion.

Envy is mortal from its genus, Gal. 5:21. For it is directly against charity, which rejoices concerning the good of neighbor, which envy desires destroyed or grieves is not destroyed. - S. Th. 2. 2. q. 36; L. 72. "Pride alone and envy are purely spiritual sins, which can belong to demons." S. Th. 1 p., q. 63, a. 2 ad 2.

328 What are the daughters of envy? - They are hatred of neighbor, whispering, detraction, exultation in the adversities of neighbor, and affliction in his prosperities. These are mortal from their genus, since directly against charity. Whispering is speech by which, without cause, something is reported to one person concerning another, which indeed of itself is apt to break the friendship of both; and the detractor is therefore bound to restore and reconcile that friendship. It is mortal from its genus both against charity and against justice. Detraction also is both against charity and against justice. S. Th. 2. 2. q. 36, a. 4 ad 3; q. 34, a. 6; q. 74; L. 72.

329 What is gluttony? - Gluttony is opposed to abstinence, and is the inordinate appetite of food and drink. Inordinate, namely if food and drink harms health; for their proximate end is the conservation of life and health, according to necessity and fittingness. S. Th. 2. 2. q. 141, a. 6. According to necessity, of body and mind; according to fittingness, and thus it will not be inordinate to prepare a sumptuous banquet to celebrate a feast, to honor friends. Inordinate furthermore, if it is not taken fittingly. And this disorder is committed in five ways: 1. if you eat before the time; 2. if things are too exquisite; 3. if more than is right; 4. if voraciously; 5. if too delicately.

Gluttony from its genus is a venial sin, because it is not gravely opposed to charity toward God or neighbor. It can become mortal under multiple respects: 1. Against charity toward God, by constituting one's end and blessedness in it. 2. Against charity toward oneself, by reason of grave harm of soul or body, if someone, for example, thereby becomes unfit for functions which he is bound under mortal sin to fulfill, or notably harms health. 3. Against charity toward neighbor, against piety and justice, as happens when nobles given over to gluttony gravely oppress subjects, dissipate goods necessary for the family, contract debts which they are unequal to paying. 4. By reason of scandal, if a cleric, for example, publicly indulges in feasting and drinking bouts. 5. When on account of gluttony someone transgresses the precepts of the Church, e.g., by eating flesh-meat on a day of abstinence, by eating several times in a day to satiety on a fast day, by not hearing Mass on a Sunday because of feasting. 6. By reason of perfect drunkenness, concerning which something will be said immediately. S. Th. 2. 2. q. 148; L. 73; E. M.

330 Resolves: "To eat or drink up to vomiting is probably only venial from its genus, unless there is scandal (namely grave), or notable harm to health, as they more commonly say.... But those who voluntarily vomit what they have taken, so that they may eat and drink again, are scarcely excused from mortal sin; for this seems to involve great deformity. Thus probably." L. 73. And indeed others probably deny this, because there is had there only avidity of delight in foods, which from its genus is venial, unless another species of sin accedes. But there is scarcely doubt that it is licit by eating or drinking or otherwise to bring about vomiting, if it is judged to be healthful. For then it has the account of medicine. It is judged mortal to feed on human flesh and blood, both because it is against the piety owed to the dead, and because it is against the instinct of nature, unless it is done for the sake of medicine, or another just cause, e.g., extreme hunger. Laymann, l. 3, s. 4, n. 3; Diana, tr. 5, de Scand., r. 76.

331 What are the daughters of gluttony? - They are the following, which from their genus are venial, but become mortal when they are gravely opposed to another virtue; namely, on the part of the soul: 1. dullness of mind or stupidity, born from crapulence, concerning the consideration of spiritual goods; 2. inept joy, which moves to shameful acts; 3. much-speaking; 4. scurrility in words and gestures; 5. on the part of the body, uncleanness, vomiting, and emission of seed. S. Th. l. c., a. 6; q. 15; L. 74.

332 What is drunkenness? - The malice of drunkenness is in the voluntary privation, by an artificial, unnatural, and violent mode through immoderate intoxicating drink, of the use of reason, not merely negatively, as in sleep, but contrarily through the disturbance of reason. "Drunkenness is a mortal sin, because according to this man willingly and knowingly deprives himself of the use of reason, by which he operates according to virtue and avoids sins; and thus he sins mortally by committing himself to danger of sinning. Hence drunkenness, speaking per se, is a mortal sin." S. Th. 2. 2. q. 150, a. 2; 1. 2. q. 88, a. 5 ad 1; Gal. 5:21; L. 75. Drunkenness is opposed to the virtue of sobriety, whose office is to apply measure "concerning drink, not any whatsoever, but that which by its smokiness is naturally apt to disturb the head, as wine, and everything which can intoxicate." S. Th. 2. 2. q. 149, a. 1. Alcoholism pertains to drunkenness. By alcoholism is signified drunkenness produced by alcoholic drinks, abuse of alcoholic drinks, and the grave effects produced by abuse of this sort. But since these effects, gravely harmful to health, are produced gradually, it is difficult practically to define when, by this reason, the sin begins to be grave.

332 bis. Note: The promise (the pledge), which is customary in America and other regions, of abstinence from every intoxicating drink, of itself brings no obligation under grave or under light sin. For it is a certain simple purpose, and the declaration made of it, of not drinking wine and other alcoholic drinks. Nevertheless, there is no doubt that it can also be made under sin. But societies which are established for extirpating the vice of drunkenness are greatly to be praised.

333 Resolves: If someone knowingly and willingly takes so great a draught of wine as is apt to intoxicate, he is in no way excused from mortal sin, although before he is deprived of his senses he gives himself over to sleep, by which he may escape the effect of the wine; because that drink is already intrinsically evil, since of itself it is already apt to deprive man of the use of reason, and it is per accidens that he himself is deprived of the senses through sleep. Nor indeed in sleep does he have the proximate power for the use of reason. He does not sin mortally who from drinking wine does not totally lose the use of reason, although the mind is disturbed, yet so that he is able to discern between good and evil, as theologians commonly say. Theologians also commonly add that drunkenness is not mortal if it deprives one of reason for a little time. But La-Croix says that a long time seems to be one hour, and that it is licit, in order to avert pain, sadness, and melancholy, to drink up to hilarity, as also to propose a toast to someone's health, or to foster the union of friends and charity. La-Croix, l. 5, nn. 314, 317, 327; L. 75, 78.

334 Is it licit, in order to drive away illness, to take drink, if drunkenness is foreseen to follow from it? R. More probably affirmatively, if the drink is taken to correct depraved qualities; for then the privation of reason follows per accidens and indirectly, and therefore can licitly be permitted. But if the drink is taken in order directly to procure drunkenness or privation of reason, St. Alphonsus and others deny it, because to deprive oneself of the proximate faculty of the use of reason is intrinsically evil; but Busemb. and others affirm it, relying chiefly on the authority of St. Thomas, 1. 2. q. 88, a. 5 ad 1, where he says: "For that man, without necessity, should render himself incapable of using reason, by which man is ordered to God and avoids many occurring sins, from the pleasure of wine alone, is expressly contrary to virtue." Note "without necessity, from the pleasure of wine alone." Therefore, if necessity is present, and not from the pleasure of wine, it is not contrary to virtue. Laymann, l. 2, s. 4, n. 5; La-Croix, l. 5, nn. 310, 311, 312, 313; Struggl 25; S. Th. 2. 2. q. 150, a. 2 ad 3; L. 76.

335 Is it licit for someone to intoxicate himself in order to avoid death, which otherwise is threatened to him unless he becomes drunk? - The first opinion, more probable according to St. Alphonsus, denies it, because to deprive oneself directly of the proximate power of using reason is intrinsically evil. But since here the danger of death is from without, that immoderate drink up to drunkenness cannot here be had as a cause producing two effects. Therefore the intoxication would be directly intended and willed. The second opinion, which Lessius and Pal. hold with Busemb., and which Laymann and others think probable, affirms it, because the privation of reason is not here intended, but only permitted; for the excess of wine is assumed not with the intention of making oneself drunk, nor without necessity, from the pleasure of wine alone, which would certainly be intrinsically evil, but as a means for fleeing death. - La-Croix, l. 5, n. 321; Struggl 25; L. 76.

336 Is drunkenness licit for undergoing a surgical operation? - The first opinion, which St. Alphonsus, 76, and others hold, denies it, because in this case drunkenness would be directly intended, or the privation of reason, which is intrinsically evil, as a means of removing the pain of the senses. But the second opinion affirms it. 1. Because privation of the use of reason at least for a brief time, and from a grave cause, does not seem intrinsically evil. 2. Because drink is not directly given for causing the privation of reason, but for the sleep of the senses; and therefore drunkenness follows indirectly per accidens. For neither does the sleep of the senses proceed from privation of reason, but from relaxation and dulling of the nerves; and from the sleep of the senses proceeds privation of the use of reason. Gur. Baller. 182.

Therefore in no way is to be condemned the use of other medicines whose primary power is to bring on sleep, or to make the nerves numb, such as opium and the inhalation of ether. Antonelli, vol. 1, p. 2, de 5 Praec., c. 6; La-Croix, l. 5, n. 314. Chloroform: Its use is licit for lessening or preventing pains in a surgical operation, in difficult childbirth, and even in ordinary childbirth, since the danger which some affirm would arise to mother and child does not in reality exist. Morphine: Taken in great quantity it causes death; in small quantity, it produces sleep of the senses and privation of the use of reason; in smallest quantity, it is useful for calming the nerves and for restoring strength. Injections, for lessening pains, if they are done sometimes and in small quantity, are not illicit. In great pains they provide true relief. But if they are used repeatedly, and in greater quantity, they gravely harm bodily health, and consequently are illicit. Cocaine: Insofar as it is used for lessening pains, if it is done with due moderation, and no grave danger afterward is present either to health or even to life, it is licit per se.

337 Is it licit to induce someone to drunkenness, so that he may be impeded from a graver evil, e.g., from committing sacrilege or homicide? - The first opinion affirms it, because this is to diminish an evil which otherwise cannot be impeded. "That which is contrary to reason has more of the account of evil than that which removes the use of reason for an hour."

S. Th. 2. 2. q. 150, a. 3 ad 2. The second opinion distinguishes, and says that it is licit to induce another to material drunkenness, i.e., when the other becomes drunk without sin, for instance by setting before him very strong or medicated wine, because then on the one hand he does not sin, and on the other the harm of drunkenness is permitted in order to avoid a graver harm of others. But they say it is not licit to induce him to formal drunkenness, namely with his own sin, since this is intrinsically evil, and therefore never to be permitted. But the third opinion grants neither, because, since such a person is in no way thinking about wine, to induce him positively to drunkenness is accordingly evil. "Nevertheless, these things notwithstanding," St. Alphonsus, 77, concludes, "the first opinion seems sufficiently probable to me and to other learned men consulted by me, whether the drunkenness is material or formal, on account of the reason already brought forward, because it is licit to induce another to a lesser evil, so that he may be impeded from a greater." Namely then it is not to counsel evil, but good, that is, the choice of the lesser evil.

338 Is it licit to intoxicate someone so that he may reveal secrets? Struggl, 25, has these things: "It is licit materially to intoxicate another... for eliciting secrets which the other is bound to manifest; but if this were done to elicit secrets which the other could manifest with a good conscience, yet is not bound to manifest, an injury would be done to him, because he is reasonably unwilling against such intoxication and such a mode of eliciting secrets. This is true a fortiori when the other cannot manifest similar secrets with a good conscience." La-Croix has the same, l. 5, nn. 328, 329.

339 Does someone sin gravely by inducing a madman into drunkenness? R. Negatively per se, because a fool, as already deprived of the use of reason, cannot any longer be deprived of the use of reason. Per se, because if a fool after excessive drink is accustomed to do shameful things, or to break out into blasphemies, and the one who induces him to drink knows this, the latter will sin gravely against the natural law; because the fool violates it materially, since he is subject to it in first act. Elbel 679-681.

340 Are evils committed in drunkenness imputable? - R. Negatively, if they were not foreseen at least in confusion, as is clear; affirmatively, if they were foreseen at least in confusion, at least evils of deed, as again is clear from what has been said. At least evils of deed; for injurious words, or even contumelious deeds, probably are not imputable if they are uttered against men, since according to common estimation they are judged to inflict no injury and contumely; otherwise, however, if they are uttered against God, as blasphemies, etc., because even that material utterance alone of blasphemies, voluntary in the cause, tends to the diminution of divine honor. Nevertheless St. Alphonsus, 78, does not dare to call the contrary opinion of the Salmanticenses improbable. - But since blasphemy uttered in drunkenness does not have in itself the true nature of blasphemy, although it was foreseen, it is not subject to reservation and censure, if perhaps there is any. - Likewise obscene words, by reason of the scandal of others, are also imputable as sin if they are foreseen. - L. 2, 78; S. Th. 1. 2. q. 76, a. 4; Ithur., Cas. 30; Sanch., in dec., l. 1, c. 16, n. 42 seqq.; C. B. 827; C. A. 1307; C. I. 1151; C. L. 2361.

341 What is anger? Anger is an inordinate appetite of revenge.

This disorder can occur in two ways: 1. On the part of the mode of being angry, as, for example, if you are too much inflamed inwardly, or outwardly reveal anger too much through signs. - 2. On the part of the object, as, if you desire revenge for a cause plainly unjust, or greater than is just, e.g., by wishing death to an enemy who has not deserved it, or revenge to be executed by one's own authority, or finally, although the revenge is just, nevertheless you do not desire it as just, but as satisfying your malevolent mind. If revenge is desired in an ordered way, there is no sin of anger, as when superiors are angry at the faults of subjects, and punish them, or avenge them. Anger inordinate in the first way mentioned before is from its genus a venial sin; nevertheless it can become mortal by accident, on account of the violation of another virtue, e.g., religion, piety, charity, etc., as if blasphemy, malediction, or scandal is added; and also, if a movement of the soul of this sort is truly vehement and deliberate. Anger inordinate in the second way is from its genus mortal, because it is directly against charity and justice, Gal. 5:20. - S. Th. 1. 2. q. 88, a. 5 ad 1; 2. 2. q. 108, 158; L. 79.

342 What are the daughters of anger? - Some are from the heart: 1. Indignation, which is an inordinate affection from the fact that someone reckons himself treated unworthily by such a person. It is commonly venial. Indeed, if it proceeds from a just judgment of reason, it is nothing. Nevertheless it could be mortal if it increased up to deliberate hatred and grave contempt of the person. 2. Swelling of mind, by which someone morosely thinks out diverse ways of revenge, and by those thoughts puffs up his mind. What kind of sin it is must be judged from the quality of the revenge which is thought out. - Some are in the mouth: 1. Shouting, when an angry person raises his voice, pouring forth many things inordinately and confusedly. It is commonly venial, unless something else is added. 2. Blasphemy against God, and it is mortal. 3. Contumely against men, by which someone casts some evil upon his neighbor, with the intention of dishonoring him. 4. Malediction, by which someone wishes and imprecates evil upon another, under the account of evil. - Some are in deed, as quarrels, fights, seditions, wounds. "Quarrels, by which are understood all harms which are inflicted in deed on neighbors from anger." S. Th. 2. 2. q. 158, a. 7. When "someone intends to harm another, with the latter knowing and resisting, this is imported under the name of quarrel." S. Th. 2. 2. q. 42, a. 1. Quarrels, if they do not exceed measure, as also slight fights, are venial; otherwise, if they progress to seditions, wounds, killings. And these are commonly mortal sins on the part of the one beginning the quarrel; for the other can defend himself with the moderation of blameless defense. L. 80, 83; S. Th. 2. 2. q. 40, 41, 42.

Contumely: From its genus it is mortal. It is only venial if it is small, or only material without the mind of dishonoring, provided that no notable injury to the neighbor's honor follows. And thus many parents are excused at least from mortal sin when they call their children asses, etc.; likewise women, children, and men of the lowest sort, burdening one another with insults, because, since credit is not given to them, honor is not gravely injured. Nor indeed is it a sin if it is done with the mind of correcting, humbling, or for another reason. And thus a superior can cast forth some word otherwise contumelious. Yet in this one can sin if the mode of due correction is exceeded, or the subject is more gravely dishonored than he deserved. Likewise, if for the sake of a joke, through fitting recreation, light defects are cast forth, it is pleasantness, according to S. Th. 2. 2. q. 72, a. 2, provided the other is not saddened, nor moved to anger. Contumely is also done by deed, both indirectly, as if you trample or burn the image or letters of another, etc., and directly, as if you beat an honorable man with a club, set horns at his door, or represent something which injures the honor of another.

To this belongs mocking, derision, and ridicule, when it is done by signs, as by wrinkling the nose, stretching out the lips, etc., intending the neighbor's confusion; and if this is grave, or at least the neighbor is gravely saddened by it, they are mortal. - Concerning these things note that one who has injured another's honor by contumely is bound to restore it, even if reputation has not been injured. But this can be done either through an honorable and friendly greeting, or an invitation to table, or a petition for pardon, sometimes even on bended knees and before witnesses, according as the injury was grave. It is not necessary to explain in confession the varied quality of mortal contumely. L. 81, 82. "Malediction, of which we now speak, is that by which evil is pronounced against someone either by commanding or by wishing. But to will, or by command to move toward, the evil of another, according to itself repugns to charity, by which we love our neighbor; and so according to its genus it is a mortal sin, and so much the graver, the more we are bound to love and revere the person whom we curse.... Nevertheless it happens that a word of malediction uttered is a venial sin, either because of the smallness of the evil which one imprecates upon another by cursing, or also because of the affection of the one who utters the words of malediction, while from a light movement, or jest, or from some surreption, he utters such words, because sins of words are weighed especially from the affection." S. Th. 2. 2. q. 76, a. 3; L. 83.

343 What is acedia? Acedia, or weariness of soul, can be used in two ways: 1. Generally, for every weariness of soul and slackening in the exercise of virtues, because some labor is joined to it. "Acedia is a certain sadness by which man is rendered slow toward spiritual acts because of bodily labor." S. Th. 1 p., q. 63, a. 2 ad 2. 2. Specially, for sadness and weariness concerning divine friendship, because it must be preserved through laborious exercises of virtues; and thus someone does not care for that friendship. Acedia taken in the first way is then finally a mortal sin when therefore a work forbidden under mortal sin is done. Acedia taken in the second way is of itself mortal, because it repugns to the charity of God. "Acedia is not a mental withdrawal from any spiritual good whatsoever, but from the divine good, to which the mind must adhere of necessity. Hence if someone is saddened by this, that someone compels him to fulfill works of virtue which he is not bound to do, it is not the sin of acedia, but when he is saddened in those things which are incumbent upon him to be done for God." S. Th. 2. 2. q. 35, a. 3 ad 2; q. 35; L. 84; E. M.

344 What are the daughters of acedia? - They are the following: 1. Malice, namely a special malice by which, by reason of sadness to be fled, someone hates and detests spiritual goods, and would wish them not to exist, or by which he is sorry that he has done well or fulfilled that to which he was bound, or by which he contemns a benefit of God, e.g., by desiring not to have been born, or not to have known Christ, etc. It is mortal from its genus. - 2. Pusillanimity, by which someone flees those things which are arduous and which fall under counsels. 3. Torpor, by which someone flees those things which pertain to common justice, or precepts, and does good things without due fervor.


	Rancor, by which those who induce to spiritual things are wearisome; whence rancor is a certain indignation. 5. Wandering of mind, by which someone in the exercise of spiritual things wanders toward exterior illicit delights, whether by thought, and it is called curiosity; or by speech, and it is called verbosity; or by bodily restlessness, and it is called restlessness, which are commonly venial. 6. Despair of salvation, which is flight from the end itself, and mortal. S. Th. 2. 2. q. 20, a. 4; q. 35; L. 84.




VI. On Virtues

345 What is virtue, how many kinds are there, and is it distinguished from the gifts of the Holy Spirit, from the beatitudes, and from the fruits of the Holy Spirit? - R. To the first. Virtue is a good habit of the mind, by which one lives rightly and no one uses badly. S. Th. 1. 2. q. 55, a. 4. A good habit of the mind, namely a good disposition of the soul toward living or operating rightly. If the disposition is simply toward operating holily, it is supernatural and infused virtue, giving the ability to operate. If the disposition is toward operating rightly with ease, it is natural virtue, acquired by repetition of acts. Therefore virtue is not the power itself, but presupposes it, and is in it, giving it the ability to act easily in the natural order, and simply a further ability to act in the supernatural order, beyond the ability to act in the natural order. Habit of the mind, namely of the intellect and will, as are the supernatural virtues of faith, which regards the intellect and attains God, the highest truth; and of hope and charity, which regard the will, of which the one attains God as good for us, the other attains God as the highest good in himself. By which one lives rightly, that is, one operates rightly or operates according to the moral rule of human acts. And thus virtue is distinguished from the habit of vice, which is always toward evil. And no one uses badly; for one can use other intellectual habits, such as the habits of science and art, for good or for evil. Therefore virtue is by no means one kind active, another passive, as the Americanists and Modernists say; since every virtue, as a habit, is a principle of acting rightly, and as an act, is right action.

R. To the second. Virtues, some are theological, so called because they immediately attain God, man's supreme supernatural end; and others are moral, which immediately attain created objects, and through these God. The theological virtues are only three, and they are those three already mentioned, neither more nor fewer; namely faith, hope, charity. But the principal moral virtues are four. For virtue consists in this, that by a dispositive habit it directs our acts according to right reason; and right reason consists in this, that man in his human acts preserves due relations, in intercourse and association with other men and in the use of all creatures. Hence there arises first the most general directive virtue of all, which is prudence, to which it pertains to direct all our operations and all acts of the other virtues according to the dictate of right reason, so that in them there is sin neither by excess nor by defect. There arises second the most noble virtue, which is justice, which renders to others what is owed. There arises third temperance, which inclines us to the moderate use of delightful things. There arises fourth fortitude, by which man reasonably contains and bears himself in the use of things, as regards those things which present difficulty to us and are harmful to us. These four are called cardinal virtues, because all other moral virtues are reduced to these as their parts. Moreover three parts of the cardinal virtues are distinguished: integral, subjective, potential. An integral part is that without which the virtue is not perfect, as a house without a roof, without a foundation, without a wall is not perfect; a subjective part is that which is its species; a potential part is that which is ordered only to certain secondary acts and matters, as not having the whole power of the principal virtue. - Wis. 8:7; S. Th. 1. 2. qq. 58, 60, 61, 62, 63, 68; 2. 2. q. 48, a. 1; q. 128, a. 1; q. 143, a. 1.

R. To the third. From infused virtues are distinguished the gifts of the Holy Spirit, which are infused habits by which man is rendered promptly movable to receiving divine inspirations and to exercising excellent acts of virtues. Therefore they agree with supernatural virtues in this, that they too are infused habits; they differ from them first in this, that virtues dispose man so that he is promptly moved by reason and follows the dictate of the divine law, but gifts dispose man so that he promptly obeys the Holy Spirit himself as mover and guide. They differ besides in this, that virtues dispose men to doing the ordinary works of the Christian life; but gifts dispose to extraordinary, higher, and more excellent works.

Seven are the gifts, and they are referred to the seven virtues: the gift of fear of God to temperance, the gift of fortitude to the virtue of fortitude, the gift of piety to justice, the gift of counsel to prudence, the gift of understanding to faith, the gift of knowledge to hope, the gift of wisdom to charity. S. Th. 1. 2. q. 68.

R. To the fourth. From virtues and gifts are distinguished the beatitudes, which proceed from the former in a more imperfect mode, from the latter in a more excellent mode. For beatitudes are good, outstanding, and perfect acts, which in a peculiar way lead us to obtaining eternal life, whence we are already blessed in hope. To poverty of spirit the virtue of temperance and the gift of fear dispose. To meekness, the virtue of justice and the gift of piety; to mourning, the virtue of hope and the gift of knowledge. To hunger for justice, the virtue and gift of fortitude. To mercy, the virtue of prudence and the gift of counsel. To cleanness of heart, the virtue of faith and the gift of understanding. To peace, charity and the gift of wisdom. "The eighth beatitude," says S. Th. 1. 2. q. 69, a. 3 ad 5, "is a certain confirmation and manifestation of all the preceding. For from this, that someone is confirmed in poverty of spirit and humility and the other following things, it follows that he does not recede from these goods because of some persecution. Hence the eighth beatitude in some way pertains to the seven preceding."

R. To the fifth. The fruits of the Holy Spirit, which the Apostle names in Gal. 5, are distinguished from the habits of virtues and gifts of the Holy Spirit, for they are their effects or acts; and insofar as they proceed from man, not indeed according to the faculty of his reason, but according to a higher power, which is the power of the Holy Spirit, they are called fruits of the Holy Spirit, as of a certain divine seed. They are also distinguished from the beatitudes. "For for the account of fruit it suffices that it be something having the account of the ultimate and delightful. But for the account of beatitude it is further required that it be something perfect and excellent. Hence all beatitudes can be called fruits, but not conversely. For fruits are any virtuous works in which man delights, but beatitudes are called only perfect works, which also by reason of their perfection are attributed more to gifts than to virtues." S. Th. 1. 2. q. 70, a. 2.

346 What is prudence, what are its parts, and what vices are opposed to it? R. To the first. It is a certain special virtue of the practical intellect, by which in any business occurring we know what is honorable, what shameful. And thus prudence is the right reason of things to be done, or the virtue rightly ordering those things which are toward the end of the whole of life. But every virtue is in the mean; the mean is to do those things which virtue commands, when one ought, where one ought, as one ought; and accordingly the office of prudence is to find a mean of this sort, which is one thing as a mean of reason, another as a mean of the thing. - The acts of prudence are: 1. To take counsel, namely by inquiring what means and what circumstances are necessary, so that the work may be done honorably. 2. To judge concerning the things found, i.e., after diligent consideration, to conclude what is to be done, in what way, in what place and time, and with what other circumstances. 3. To command, namely by prescribing what and when it is to be done, by applying to operation those things which have been counseled and judged. 4. To operate solicitously the things commanded. For solicitude is that moderated speed by which, by the cleverness and vigilance of the soul, that which has been consulted and defined is quickly committed to execution.

Hence a precept of prudence is not given by reason of itself, but only by reason of another thing, namely of a virtue to be exercised and a sin to be avoided. Therefore as all precepts pertain to prudence, because it is directive of all virtuous acts, so universal Moral Theology pertains to prudence, and especially the treatise on Conscience; since the whole of Moral Theology and the aforesaid treatise in particular hand down rules so that we may act prudently and rightly. S. Th. 1. 2. q. 64; 2. 2. q. 47; q. 56.

R. To the second. The integral parts of prudence, which concur toward its perfect act, are: 1. Memory, which is knowledge of past things. For since experience is required for prudent persons, and experience is from many memories, the memory of many things is required for prudence. 2. Understanding or intelligence, not as it is a certain power, but as it is a certain right estimation of some ultimate principle. For every deduction of reason is from some principle, and prudence is the right reason of things to be done. 3. Docility, by which someone is prompt and easy in receiving instruction from others and acquiring knowledge from them. For prudence consists about particular things to be done, which someone cannot always know all by himself alone. 4. Shrewdness, which is an easy and prompt conjecturing, by which, when something occurs unexpectedly, someone quickly by himself finds what is fitting. 5. Reason. For it belongs to a prudent man to be good at taking counsel; but counsel is a certain inquiry proceeding from certain things to others, which is the work of reason. 6. Foresight, which imports a respect of something distant, or future, to which those things which occur in the present are to be ordered. Therefore foresight is the right ordering of suitable means to the end, and accordingly includes rectitude of counsel, judgment, and command. 7. Circumspection, by which that which is ordered to the end is compared with the things which surround it, and therefore is an accurate consideration of all circumstances. For something is good in itself and fitting to the end, which nevertheless, from certain concurrent things, is rendered either evil or not opportune to the end. 8. Caution, which is consideration of evils and extrinsic impediments, through which it happens that they are avoided, lest good be impeded by evil, lest evil be mixed with good. Of these eight parts, the first five pertain to prudence according as it is cognitive; but the three later according as it is preceptive, applying knowledge to work. S. Th. 2. 2. q. 49.

The subjective parts of prudence are: 1. Prudence simply so called, which is ordered to one's own good. 2. Royal prudence, which is the prudence of the king himself, which rules a city or kingdom. For it belongs to prudence to rule and fittingly to command. And therefore to the king, to whom it pertains to rule a city or kingdom, a more special prudence belongs. For a rule is so much the more perfect, the more universal it is, extending itself to more things and reaching a further end beyond itself. 3. Political prudence, and this is that by which men rule themselves in obeying Princes in order to the common good of the city or kingdom. 4. Economic prudence, by which men direct themselves toward living well according to domestic intercourse, for the common good of the house or family. 5. Military prudence, by which harms from enemies are repelled. S. Th. 2. 2. q. 47, aa. 10, 11, 12; q. 48, 50.

The potential parts of prudence are: 1. Eubulia, or the virtue of taking counsel well, whose office is to suggest good counsel. 2. Synesis, which is the virtue of judging well concerning particular things to be done, according to common rules. 3. Gnome, which is the virtue of judging about things to be done beyond common principles; and consequently it imports a certain perspicacity of judgment. These parts are potential parts of prudence, because the principal act of prudence is to command execution, to which taking counsel well and judging well are directed. S. Th. 1. 2. q. 57, aa. 4-6; 2. 2. q. 48; q. 51.

R. To the third. Imprudence is opposed to prudence. It is either such privatively, or contrarily. "But negatively it is not properly so called, namely so that it properly imports only the lack of prudence, which can be without sin. Privatively, indeed, imprudence is so called insofar as someone lacks prudence which he is naturally apt and ought to have; and according to this, imprudence is a sin by reason of negligence, by which someone does not apply effort to having prudence. But contrarily imprudence is taken according as reason is moved or acts in a contrary mode to prudence; for instance, if the right reason of prudence acts by taking counsel, the imprudent person spurns counsel; and so concerning the other things which must be considered in the act of prudence. And in this way imprudence is sin according to the proper account of prudence. For this cannot happen, that man acts against prudence, except by turning aside from the rules by which the reason of prudence is rectified. Hence, if this happens by aversion from divine rules, it is a mortal sin; for instance when someone, as if contemning and repudiating divine documents, acts precipitately. But if he acts beside them without contempt and without detriment of those things which are of the necessity of salvation, it is a venial sin." S. Th. 2. 2. q. 53, a. 1.

Generally speaking, every sin is against prudence, as follows from the very nature of prudence and imprudence. But specifically one sins against prudence by excess and by defect. By defect: by precipitation, inconsideration, inconstancy, negligence. By excess, or rather by a certain species of prudence: by prudence of the flesh, cunning, deceit, fraud, solicitude about temporal things, solicitude about future things.

Precipitation is that which, some end having been proposed, immediately undertakes the work, or at least judges concerning the means and mode of executing it, deliberation being omitted, against the office of prudence to take counsel. It is not grave except by reason of the danger of grave sin. - Inconsideration is that which judges while diligent inspection of things from which right judgment proceeds has been omitted, against the office of prudence to judge well. Likewise it is not grave except by reason of the danger of grave sin. - Inconstancy is that by which, without just cause, one's opinion is changed, and one contemns commanding those things which according to right reason had previously been judged and proposed, against firmness of judgment. It is not grave unless from some extrinsic circumstance, e.g., of scandal, precept, vow, someone is bound to persist in the opinion. - Negligence is that which imports defect of due solicitude, and omits to commit to execution at the opportune time a thing deliberated and judged, against the vigilance of reason in executing. It is not grave except in a grave matter.

Prudence of the flesh is that which thinks out suitable means for accomplishing the works of the flesh, so that one may follow the instinct and motions of corrupted flesh. The sin is grave or light by reason of the depraved affection, grave or light, which underlies it. Under prudence of the flesh is comprehended the prudence of the age and of the world, because we also desire the exterior things of the world on account of the flesh. - Cunning generally is the manner of doing something in a hidden mode. But here it is taken specifically for knowledge of depraved means suitable for deceiving, joined with an affection of executing them. It has place in those things which regard the neighbor. For no one hides something from himself. Therefore cunning is a sin by which someone uses not true ways, but false and simulated ways, for obtaining some end, whether good or evil. It is a grave or light sin according to the account of the affection which underlies it, and the harm which follows for the neighbor. - Deceit is the execution of cunning, whether by words or deeds; for it is a general name. Therefore deceit is the assumption of ways that are not true, but simulated and apparent ways, according to the execution of the work. It differs from cunning because cunning is the assumption of ways of this sort, not in execution, but only in the thinking out of them. Fraud is the execution of cunning through deeds, as when someone spends adulterated coin, and is something more restricted than deceit. Deceit and fraud are used especially in contracts, and they are a grave or light sin according to grave or light harm of neighbor. Concerning fraud and deceit the Rules of Law are: "Fraud and deceit ought to patronize no one," C. Ex tenore 16, de Rescr.; "Fraud is not done to him who knows and consents," L. Nemo de Reg. Iur.

Solicitude about temporal things is excessive occupation of mind, proceeding from inordinate love of having, or fear of losing. For solicitude imports a certain effort applied to obtaining something. - Solicitude about future things is excessive occupation of soul concerning future things, especially so that the necessities of life may be had, joined with anxiety and little confidence in Providence. Each solicitude is a grave or light sin, according as by it someone is prepared to violate a precept in a grave or light matter. S. Th. 2. 2. qq. 53-55; Theol. Wirceb., de Virt. Card. de Prud.

347 What is justice, and what are its parts? - R. To the first. Justice is the virtue which renders what is owed according to equality. Hence other moral virtues hold the mean of reason, according namely to prudent estimation. For since they are concerned with ruling passions, that which is right for one person is little or too much for another. But justice attains the mean of the thing, according namely to the equality of thing to thing, so that as much is rendered as is owed. For the equal is really the mean between greater and lesser. And thus the mean of justice cannot vary according to persons, places, and time; but whoever it may be, wherever and whenever, who owes one hundred, and whoever the creditor may be, he ought to render one hundred to him. If he renders fifty he injures justice; if one hundred and fifty he exercises liberality. S. Th. 2. 2. q. 58, 59, 61, 80.

R. To the second. The parts as it were integral of justice are: to decline from evil and to do good, namely to do owed good and to decline from the opposite evil. Owed; for if the speech is about good and evil in common, then to do good and to avoid evil pertains to every virtue. But if it is considered under the account of what is owed, then it pertains to justice. For justice is one kind general, namely legal, another special, namely distributive and commutative; these are the three subjective parts, or its species. To general or legal justice it pertains to do owed good in order to the Community and to God, in order to divine or human law; and accordingly as to the proper account of legal justice it pertains to attend to the debt of the precept, to do good, so to the proper account of transgression it pertains to attend to contempt of the precept, to decline from evil. - But to special justice, distributive and commutative, it pertains to do good owed to the neighbor and to avoid the opposite evil, namely that which is harmful to the neighbor. S. Th. 2. 2. q. 79.

But as to do good is a certain special part of justice distinct from the declining of evil, so omission, which is opposed to the former, is altogether distinguished from transgression, which is opposed to the latter. For omission is properly of owed good, e.g., if someone does not show owed reverence to parents; and transgression is properly in doing evil, e.g., if someone inflicts contumely or any injury upon parents. The former is opposed to the affirmative precept, to do good; the latter to the negative precept, to decline from evil. Properly omission; for this imports the passing over of good not just any whatsoever, but of owed good. But good under the account of what is owed properly pertains to justice; to legal justice indeed, if the debt is taken in order to divine or human law; but to special justice if in order to neighbor. Properly transgression; for transgression materially taken is common to all species of sins, because by any species of sin man transgresses some divine precept. S. Th. 2. 2. q. 79. "But these two parts of justice, general or special, are called as it were integral, because each of them is required for the perfect act of justice. For it pertains to justice to constitute equality in those things which are toward another. But it belongs to the same thing both to constitute something and to conserve what has been constituted in those things which are toward another. But someone constitutes the equality of justice by doing good, i.e., by rendering to another what is owed to him; and he conserves the equality of justice already constituted by declining from evil, i.e., by inflicting no harm upon the neighbor." S. Th. 2. 2. q. 72, a. 1.

The potential parts of justice, or the virtues annexed to it, are: religion, piety, observance, truth, gratitude, vindication, friendship, liberality. For these virtues are annexed to justice because they too in some way render what is owed according to equality. In some way; for since it belongs to justice to render what is owed according to equality, some of these fall short of the account of the equal, others of the account of what is owed. Religion, piety, and observance fall short of the account of rendering the equal, as is clear of itself. But truth, gratitude, vindication, liberality, and friendship fall short of the account of what is owed. For religion, piety, and observance cannot render worship and service to God, Parents, and Persons constituted in dignity according to equality. But the debt is deficient on the part of the one owing, in truth, so that namely man shows himself in words and deeds such as he is. Likewise the debt is deficient on the part of him to whom it is owed, in gratitude, by which someone recompenses another according to the things he has done in good things; and in vindication, by which another is recompensed according to the things he has done in evil things. Finally the debt is deficient in the account of the debt itself, in liberality and friendship, which are only toward a certain greater honorableness. For liberality renders us prompt to spend easily our things estimable by price, when right reason requires it; to this liberality avarice and prodigality are opposed. But friendship moderates our intercourse with neighbor, so that it may be pleasing to him, and such as according to right reason it ought to be. Likewise the debt is deficient in other things of this sort, which have little of the account of debt. S. Th. 2. 2. q. 80, a. 1.

Obedience is included in observance; for to preeminent persons there is owed both reverence of honor and obedience. In truth is included fidelity, through which the things said are done, as regards the observance of promises. But vengeance which is done by the authority of public power, according to the sentence of a judge, pertains to commutative justice; but vengeance which someone does by his own motion, not however against the law, or which someone requires from a judge, pertains to the virtue joined to justice. S. Th. 2. 2. l. c. ad 1, 3. Friendship or affability is a special virtue according to which "man is fittingly ordered to other men both in deeds and in words." S. Th. 2. 2. q. 114, a. 1. Flattery and quarrelsomeness are opposed to friendship. Flattery is a sin by which someone beyond the due mode of virtue wishes to delight others by words or deeds in common intercourse, with the intention of obtaining some advantage. S. Th. 2. 2. q. 115, a. 1. But quarrelsomeness, by which someone contradicts another because of defect of love toward the person speaking, is a species of discord contrary to charity; but that by which someone contradicts another rather in order to sadden him than to contradict him is especially opposed to the virtue of affability and friendship. S. Th. 2. 2. q. 116, a. 1.

Since justice renders what is owed according to equality, it of itself brings a precept, and injustice is opposed to justice, which falls short of rendering that debt and of preserving that equality. Justice and its various species are treated especially in the fourth, fifth, sixth, seventh, ninth, and tenth precepts of the Decalogue. But the other virtues annexed to justice are treated in the first, second, third, fourth, and eighth precepts of the Decalogue. - S. Th. 2. 2. q. 122.

348 What is fortitude, what are its parts, and what vices are opposed to it? - R. To the first. Fortitude is the virtue which moderates and strengthens the soul against grave dangers, especially of death. - No precept per se of this virtue is given, but only by reason of some special precept to be fulfilled, e.g., even martyrdom to be undergone, lest faith be denied. But whether and when there is an obligation of observing the law even with danger to life was said in the treatise on Laws, and is explained in the individual treatises, when it is asked whether it is licit to do something at least to avoid death. S. Th. 2. 2. q. 140.

There is a twofold act of fortitude, to attack and to sustain: to attack distinguished and arduous things; to sustain adversities. For the act of attacking two things are required. The first is preparation of soul, namely that someone have a prompt soul for undertaking great things, which magnanimity provides. The other regards execution of the work, namely that someone not fall short in the execution of those things which he began magnanimously, which magnificence provides. For the act of sustaining two things also are required. The first is that by the difficulty of imminent evils the soul not be broken through sadness, and fall away from its greatness; and for this patience is posited, by which someone bears evils with an even soul, without disturbance of sadness. The other is that from long-lasting suffering of difficult things man not be wearied up to the point that he desists; and for this perseverance is posited.

R. To the second. These four virtues, magnanimity, magnificence, patience, perseverance, are integral parts of fortitude if they are concerned with dangers of death; but they are potential parts of fortitude if they are concerned with lesser dangers. But fortitude does not have subjective parts, because it is not divided into many virtues differing in species, since it concerns a very special matter, namely dangers of death, which are all of the same genus, although some are greater than others.

R. To the third. Timidity, fearlessness, and audacity are opposed to fortitude. Timidity is a vice exceeding in fearing; for it fears what one ought not, when one ought not, or more than one ought, whence one does not dare to attack when reason dictates, or as it dictates. If it stands in itself, it is a light sin; but if it impels to sin, it will be grave or light according to the condition of that to which it impels. - Fearlessness is a vice deficient in fearing; for one does not fear when he ought to fear, or the things that ought to be feared. It is not a sin distinct from that to whose danger someone exposes himself; for it is a sin only insofar as it is the cause of that, tacitly containing consent to that danger.

Audacity is that which rashly casts itself into dangers. Rashly, namely without just reason. It is a sin according to the account of the evil and danger to which one exposes himself.

Presumption, ambition, vainglory, pusillanimity are opposed to magnanimity. - Presumption is excessive confidence in one's own powers, by which it happens that someone undertakes something, or is prepared to undertake something, above his powers. It is a deadly sin when it occurs with danger or injury of another, as the presumption of a physician, judge, confessor; or when it proceeds from error against the faith, as the presumption of heretics. Outside these cases it is almost always a venial sin. Ambition is an inordinate appetite of honor, by desiring more honor than is fitting. It is a light sin, unless honor is desired either with injury and harm of another, or from a gravely illicit thing, or in a gravely illicit mode or end. Vainglory is desire of vain glory. Vain, if glory is sought from simulated excellence or reputation, if greater than is fitting, or from an illicit thing, or among those who cannot judge rightly about things, or by referring it to an undue end. Per se it is a venial sin, nor does it become a mortal sin except by reason of another sin, which is sometimes involved in its effect. Pusillanimity is a sin by which someone from smallness of soul does not attempt those things which are commensurate with his natural virtue. It is grave or light according to the goods from which he recedes.

Small-magnificence and consumption or excessive profusion are opposed to magnificence. - Small-magnificence is the vice by which man falls short of the proportion which ought to be between expense and work. Consumption or excessive profusion is the vice by which someone exceeds the said proportion, namely so that he spends more than is proportioned to the work. Each is per se a light sin; it can be grave by reason of scandal, or notable harm then following to others, or by another extrinsic reason, e.g., of a vow, testament, etc., by which someone is bound to that magnificent work and ought to be contained within due expenses.

Insensibility and impatience are opposed to patience, but softness and pertinacity to perseverance. - Insensibility is had when someone is touched by no evils, neither his own nor those of neighbors. It is a sign either of brutish stupidity or of inhuman hardness. Insensibility or hardness is rarely a mortal sin; certainly per se it is only venial. - Impatience is had when someone grieves too much, or even from grief departs from the right. Impatience per se is only a venial sin, because it is only an excess in grief, or in a movement of anger, expressed by an external sign; nevertheless it can be deadly by reason of scandal or of the evil which someone does from impatience. - Softness is if someone easily recedes from good because of certain difficulties which he cannot sustain; for that is called soft which easily yields to one touching it. But it is manifest that fear of dangers impels more gravely than desire of pleasures; and the desire itself of pleasures moves more strongly than sadness concerning the lack of pleasure withdraws, because lack of pleasure is a pure defect. And therefore he is properly called soft who recedes from good because of sadness caused by the defect of delights, as if yielding to a weak mover. This is a grave sin in a venereal matter or in another matter of great moment, to which someone is bound by law, precept, vow, or oath; but it is light in a light matter. Pertinacity is perseverance in one's own opinion more than one ought; and it is venial or mortal according to the gravity of the matter, e.g., if someone is unwilling to embrace the Catholic religion lest he seem inconstant; if a Prince is unwilling to revoke pernicious laws. - S. Th. 2. 2. q. 123 seqq.; Theol. Wirceb., de Virt. Card. de Fortit.

349 What is temperance, what are its parts, and what vices are opposed to it? - R. To the first. Temperance is the virtue which moderates concupiscence and delight of sensible goods, especially in the delights of taste and touch, of which some regard conserving the individual, others conserving the species. Insensibility and intemperance are opposed to temperance. The former consists in this, that someone flees delight so much that he therefore omits even those things which are necessary for the conservation of nature. But the latter is the sin of excessive concupiscence. S. Th. 2. 2. q. 141 seqq.; Quodl. 12, a. 22.

R. To the second and third. The integral parts of temperance are shamefacedness and honorableness. Through shamefacedness someone flees shamefulness contrary to temperance. Through honorableness someone loves the beauty of temperance. - S. Th. 2. 2. q. 143; q. 144; q. 145.

The subjective parts of temperance are: Abstinence, which moderates delight in the use of foods and non-intoxicating drink; and gluttony is opposed to it, cf. 329. - Sobriety, which moderates delight in the use of drink able to intoxicate; and drunkenness is opposed to it, cf. 332. - Chastity, which moderates according to right reason the principal delight of coitus itself; and lust is opposed to it, cf. 325. Modesty, which moderates surrounding delights, for instance in kisses, touches, embraces, looks. Sometimes, however, one is put for the other. - S. Th. 2. 2. q. 143, 146 seqq.

The potential parts of temperance are: Continence, which contains man in the good of reason against the pleasures of touch, especially venereal pleasures; and incontinence is opposed to it, which impels toward those delights and yields to them. S. Th. 2. 2. q. 155, 156. Meekness, which moderates the passion of anger according to right reason; and anger is opposed to it by excess, cf. n. 341 seq.; by defect, lack of anger, which does not stir up anger when it is required by charity or justice, by correcting and punishing. It does not have malice diverse from that of the omitted office to be fulfilled from charity or justice. - S. Th. 2. 2. q. 143, 157, 158. Clemency, which is proper to Superiors, inclines one to impose lesser punishments than by right he could, because of kindness toward neighbor and the decorum of a Superior. Cruelty is opposed to it by excess, which from harshness of soul exacts punishments beyond measure; but by defect, excessive lenity, which mitigates punishments beyond measure or remits them altogether. Cruelty is distinguished from savagery, according to which someone in inflicting punishments does not consider any fault of the one who is punished, but only this, that he delights in the torment of men. S. Th. 2. 2. q. 143, 157, 159.

Modesty, by which someone moderates his internal and external motions and the arrangement of his things, by a measure fitting to him. Hence under modesty the following four virtues are numbered. Humility, which moderates the motions of the soul toward lofty things, and inclines us to profess our lowliness by internal and external signs. To humility is opposed by excess pride, cf. n. 321 seq.; and by defect excessive abjection of self, which inclines to immoderate self-abjection. S. Th. 2. 2. q. 143, 160 seqq. Studiousness, which moderates the zeal of knowing according to the dictate of right reason. To it by excess is opposed curiosity, by which someone is impelled to applying superfluous diligence of knowing, from affection for knowledge alone. But by defect negligence is opposed to it, by which someone omits to acquire owed knowledge. Curiosity and negligence per se are light, per accidens grave, for instance if the former impels you to extort a secret from another, the latter incites a confessor to omit the study of Moral Theology. S. Th. 2. 2. q. 166 seqq.

Modesty of manners, which moderates the external gestures and motions of the body according to the norm of reason, so that namely they agree with the person, both in himself and considered with all circumstances of things. To modesty of manners is opposed by excess petulance, by which a foreign mode is assumed, not agreeing with one's own condition, or an overly common mode is shown; but by defect rusticity of manners, which does not preserve a fitting mode. Each is per se light. A species of modesty of manners is eutrapelia, which imposes due mode on games and places. By excess and by defect one can also sin in play, by scurrility and excessive austerity. - S. Th. 2. 2. q. 168. Modesty of dress moderates the arrangement of external things according to the prescription of reason. For it is fitting that in human society each one wear clothing convenient to his own condition. Likewise by excess and by defect one can sin in this matter, which per se is only light. S. Th. 2. 2. q. 169.

The end of the precept is charity, through which we are induced to loving God and neighbor. Among the vices opposed to temperance, adultery seems especially to be opposed to love of neighbor, and therefore it is chiefly prohibited by the precepts of the Decalogue not only in deed, but also in heart, the sixth and ninth. - But virtues annexed to the virtue of temperance, as to their effects, can likewise rightly regard charity toward God and neighbor; as, for example, from anger, which is opposed to meekness, someone proceeds to blaspheming God, or to killing a man. And thus a precept is also present concerning these virtues, implicitly in the Decalogue, explicitly in other places of Scripture. As to the integral parts of temperance, shamefacedness and honorableness, cf. 1 Cor. 14:40; 1 Tim. 2:9. As to the subjective parts, abstinence, sobriety, chastity, cf. Num. 6:3; 1 Pet. 5:8; Col. 3:5. As to the potential parts, continence, clemency, meekness, modesty, humility, cf. Ecclus. 10:31; 30:24; Col. 3:12; 2 Tim. 2:24. S. Th. 2. 2. q. 170. Therefore the various precepts of the Decalogue contain precepts of moral virtues. But in the first precept, I am the Lord thy God, the precepts of the theological virtues, faith, hope, charity, are also presuppositively and implicitly contained.


On the Precept of Faith

350 What is faith, and how is it distinguished? - Supernatural faith, about which the speech is here, is defined: the most firm assent to things revealed by God on account of the authority of God revealing. Therefore the material object of faith is every and only truth revealed by God; the formal object is the authority of God revealing. S. Th. 2. 2. q. 1. Faith is one kind formal, another virtual. Formal faith is had when someone believes a truth revealed by God on account of the authority of God revealing. Virtual faith is had when formal faith has been had, and habitually endures, and actually influences another act of virtue, as, for example, when someone, without actually eliciting an act of faith, elicits an act of supernatural charity and contrition.

Likewise faith is one kind explicit, another implicit. Explicit faith is that by which some article of faith is believed in itself, under its own and particular terms, under which it is proposed to us; e.g., he who believes God to be one in nature and three in persons, Father, Son, and Holy Spirit, has explicit faith of the Trinity. True implicit faith is that by which something is believed not in itself, but in another in which it is somehow contained; e.g., he who believes in Christ, God and man, by that very fact implicitly believes in his twofold will, even if he is ignorant of it. - L. 2; S. Th. 2. 2. q. 1, aa. 1-7; q. 2, aa. 1, 2, 9, 10; q. 4, 6, 7; Prop. 25 condemned by Decr. S. O. Lamentabili, 3 July 1907; E. M. 345.

351 What are the sins and vices opposed to faith? - To faith is opposed unbelief, which generally is the lack of faith; and specifically it is the lack of faith in one not baptized; and this is threefold: negative, privative, positive. The first is lack of faith in one who has never heard anything about the true religion. The other is lack of faith in one who neglects to procure for himself knowledge of faith when occasion has been given. The third is lack of faith in one to whom faith itself has been sufficiently proposed, and who positively rejects it. - Although negative unbelief, as is clear, is not a sin, nevertheless it is a punishment of sin; because if he had done what was in him, God would not have hidden faith from him. But privative and positive unbelief is a most grave sin. The reason is that the former indirectly and virtually, the latter directly and formally, contains grave contempt and injury of the authority of God revealing. Faith besides is the beginning, foundation, and root of justification. Trid. s. 6, C. 8. Therefore he who voluntarily deprives himself of faith likewise deprives himself of justification, and accordingly sins very greatly.

Heresy is also opposed to faith, and it is twofold: formal and material. The first is a voluntary and pertinacious error against some truth of faith proposed by the Church, in one who has received faith. But the other is that by which someone adheres to error against faith, but without pertinacity. Moreover to err pertinaciously here is not sharply and tooth-and-nail to defend one's error, but to retain it knowingly and voluntarily, after the contrary has been sufficiently proposed; or when it is known that the contrary is held by the universal Church of Christ on earth, to which someone prefers his own judgment, whether this is done from vainglory, or from the lust of contradicting, or from another cause. Merely material heresy is not a sin, for that error proceeds from invincible ignorance of the truth. But formal heresy is a most grave sin, as unbelief itself, for the same reasons.

Finally apostasy is opposed to faith, which is total defection from the truth of the Catholic faith. Therefore it is not distinguished in species from heresy. For whether more or less of the material object of faith is rejected, the formal object is always rejected in the same mode. It is reduced to positive unbelief if someone, departing absolutely from faith, passes over to unbelief. And if someone passes over to a sect in which false worship of God is had, he also sins against religion. Non-Catholics are as many as are not Catholics. Their genus is threefold: schismatics, heretics, apostates. More broadly non-Catholics are also infidels.

Heretics and those suspect concerning the faith must be denounced to the Bishop or Inquisitor from C. Noveritis of Nicholas II, and from the natural law, since such a crime tends to common harm. L. l. 4, n. 249 seqq.; l. 7, n. 248. But the Bishop has the faculty of proceeding in a cause of heresy even against regulars, although exempt, C. 9, de Haeret. - Those who wish to be converted from heresy to the Catholic Church before absolution must abjure their heresy and make a public profession of faith, according to what is prescribed by C. Si qui voluerint 8, can. 1, q. 7, and the Roman Ritual. - An abjuration made privately before someone delegated by the Bishop, such as a notary, and some persons as witnesses, suffices. S. O. 8 Apr. 1786; 28 Mar. 1900; Struggl, q. 2, nn. 1, 9; Suarez, d. 16, s. 1; Lugo, d. 16, n. 187, 291 seqq.; d. 18, n. 3 seqq.; S. Th. 2. 2. q. 5, 10, 11, 12; L. 17 seqq.; Collectan. S. C. de P. F., ed. 1, nn. 1682, 1683, 1689, and ed. 2, nn. 1341, 1496, 2079; E. M. 346.

351 bis. Note: 1. The books of Sacred Scripture whole with all their parts, as the Holy Synod of Trent, s. 4, reviewed them, are divinely inspired, and are sacred and canonical. 2. The heresies of schismatics and Orientals are reviewed in the Epistle of Pius X, Ex quo, 26 Dec. 1910, Acta Apost. Sed., v. 3, p. 117 seqq. 3. Modernism is the collection of all heresies. - Bishops must be vigilant that it be extirpated, if it has been present, and must take precautions lest it be present.

Bishops should impede the writings of Modernists from being published and read; especially they should not be permitted to adolescents in Seminaries and to hearers in Universities. - They should establish a council of vigilance, to meet with the Bishop every other month and on a stated day. It will belong to it to investigate judgments of modernism in books and in teaching; likewise to keep watch over books and periodicals, lest dangerous questions be treated in them with weak arguments and prejudged questions; finally, over all writings concerning social matters. - By Modernism there are condemned rash and false novelties against the doctrine of Sacred Scripture and constantly handed down by the Fathers and Catholic Doctors; but by no means is there condemned any modern invention which is proved by solid reason. - Those who are prone to the errors of modernism are to be excluded from Sacred Orders. Pius X, Enc. Pascendi, 8 Sept. 1907.


	Several errors of Americanism are condemned. Its fundamental and chief error consists in this: "It is opportune, for attracting the wills of those who disagree, if certain heads of doctrine, as if of lighter moment, are passed over, or softened so that they do not retain the same sense which the Church has constantly held." Brief to Card. Gibbons, Archbishop of Baltimore, of Leo XIII, 22 Jan. 1899, Testem benevolentiae.



352 Is he a formal heretic who doubts concerning some article of faith? R. Affirmatively, if he doubts positively, by judging that a truth is uncertain which he knows to be revealed by God and proposed by the Church; for he voluntarily contradicts faith sufficiently proposed, and accordingly there is truly had voluntary and pertinacious error against some truth of faith, which is the definition of formal heresy. - R. Negatively, if he behaves negatively, and suspends assent, whether this is done from formal or virtual contempt of divine revelation, or whether it is done from negligence, or because he wishes to turn his mind to other things, etc. The reason is that since he judges nothing, and affirms nothing against the infallibility of faith, as is supposed, he does not err positively in faith and accordingly is not a heretic; although he sins gravely against faith, either from contempt of the word of God, or from negligence by omitting a commanded act of faith. - Struggl, q. 2, nn. 12, 13.

353 Is faith necessary? - The internal act of faith is necessary for all adults, using reason, for justification, by necessity of means. For, as the Apostle says, Heb. 11:16, without faith it is impossible to please God. For he who comes to God must believe that he is, and that he is a rewarder to those who seek him. By necessity of means. Because faith positively influences justification, and if it is not had even inculpably, justification and salvation cannot be obtained. L. 1; S. Th. 2. 2. q. 2, aa. 3-5; E. M. 348.

354 What things must be believed by necessity of means? - There are two things certainly to be believed explicitly by necessity of means: 1. that God exists; 2. that he is a rewarder. This is established from the same text of Paul just cited and from propositions 22 and 23 condemned by Innocent XI. E. M. 345, 349.

355 Are the mysteries of the Trinity and Incarnation also to be believed explicitly by necessity of means? There is a twofold probable opinion: one affirms, the other denies. The reason of the former is that the Incarnation is an object most necessary on the part of the means of our salvation; the Trinity most necessary on the part of the end; and accordingly it is most necessary to believe that God is one and that in him there are three distinct divine Persons, Father, Son, and Holy Spirit; and that the Son of God was incarnate, our Redeemer. The reason of the latter is: no argument of reason is present, and no positive document, from which that necessity can be drawn. For in order that man be converted to God, it suffices to believe that he exists, and to hope that he is propitious to him, and consequently to do penance for his own sins. The former opinion is favored in some way, especially for practice, by Resp. S. O. 25 Jan. 1703. Struggl, q. 1, n. 21; L. 2; S. Th. 2. 2. q. 2, aa. 7, 8; E. M. 350.

356 Can he be absolved who is ignorant of those things which are certainly of necessity of means? - R. Negatively, neither licitly nor validly. The reason is that he, from defect of a means necessary simply, is incapable of justification; therefore he is also incapable of absolution. Besides, no one can have hope of salvation unless he believes God to be a rewarder. Whence from defect of the acts of the penitent, the sacrament is null. - Bened. XIV, C. Etsi minime, 7 Feb. 1742.

357 Can one ignorant of the mysteries of the Trinity and Incarnation be absolved? - He cannot licitly be absolved, outside a case of necessity, e.g., danger of death, because the confessor, absolving such a person, exposes the sacrament to danger of frustration of grace. - He probably can be absolved validly if he is in invincible ignorance. The reason is the very probability of the opinion denying the necessity of means for such mysteries. Hence, at least probably, the necessary acts of the penitent are not lacking.

358 Is the internal act of faith also necessary for adults by necessity of precept sometimes in life? R. Affirmatively. Proof 1. from 1 John 3:23: This is his commandment, that we believe in the name of his Son, Jesus Christ. 2. From proposition 1 condemned by Alexander VII, from propositions 17 and 65 condemned by Innocent XI; from C. Vineam Domini of Clement XI, 16 July 1703. If someone embraces not some heretical doctrine, but a doctrine proscribed, with a lower note, by the Roman Pontiff or by the Roman Congregations, he does not sin per se against divine faith; nevertheless he sins gravely against studiousness and obedience, which is owed both to the Roman Pontiff and to the sacred Congregations. But one can also sin by irreligion and scandal if, for example, propositions have been condemned because offensive to pious ears, because scandalous. Conc. Vatic., Const. de Fide Cath., c. 4; Props. 7 and 8 condemned by Decr. Lamentabili, S. O., 3 July 1907; Motu Proprio of Pius X, Praestantia, 18 Nov. 1907; Mazzella, Trutina Theol. Rosmin. Propos., Pref.; E. M. 353, 356.

Biblical Commission: All universally are bound in conscience by the duty of submitting to the sentences of the Pontifical Council on Biblical matters just as to Decrees of the Sacred Congregations approved by the Supreme Pontiff; nor can those avoid the note both of withdrawn obedience and of rashness, or therefore be free from grave fault, whoever by words or writings impugn such sentences. Pius X, M. P. 18 Nov. 1907.

359 When does the precept of faith oblige? - The precept of faith urges per se and by reason of itself: 1. After the completed use of reason, for beginning the Christian life, after someone has been sufficiently instructed concerning faith and its necessity. 2. When the truth of our faith has been sufficiently proposed to an adult infidel or heretic. 3. In the article of death, according to some, for tending more proximately to God. 4. Several times in life, at least according to many once a year, according to many others in each half-year, quarter-year, or even two-month period; and according to some, each month. But it urges per accidens: 1. When grave temptation is urgent, which cannot otherwise be overcome; and then the obligation arises from the very precept of faith if the matter concerns temptations against faith, but otherwise if it concerns other temptations. 2. By reason of another precept, when, for example, an act of contrition is to be placed in Confession, which, since it must proceed from faith, cannot exist without some act of faith, at least virtual and implicit, concerning its own proper object or motive. 3. After a lapse into heresy, or faith denied, and whenever an exterior profession of faith is to be made. - Struggl, q. 1, nn. 30, 33-35, 46; Suarez, d. 10, s. 2; Lugo, d. 13, n. 23; S. Th. 1. 2. q. 89, a. 6; L. 5-8, 11, 20; E. M. 353, 354.

360 Note: "Anyone in the first moral instant of the use of reason, if he is sufficiently instructed and adverts to this obligation, is bound by divine precept to elicit these acts..., so that, if he delays for a notable time, he sins gravely against this precept." Mazzotta, de Virt. theol., c. 1, § 1. In those who have already learned and believed the truths to be held by faith, generally acts of virtual and implicit faith suffice. Therefore this precept is sufficiently fulfilled by exercising other acts of religion. Hence he satisfies the precept who devoutly hears Mass, adores the Crucified, prays, makes the sign of the cross, receives the sacraments, and fulfills various obligations of Christian life, which also contain an external profession of faith.

By at least general and implicit faith it is necessary to believe all things revealed by God; namely, it is necessary that all those things be believed generally which have been revealed by God and proposed through the Church. For this the authority of God revealing requires. - Struggl, q. 1, n. 25; L. 7; S. Th. 2. 2. q. 2, aa. 5, 6; Bened. XIV, C. Etsi minime, 7 Feb. 1742, § 18.

361 What things are to be believed explicitly by necessity of precept? - "The object of faith per se is that by which man is made blessed. But all things which are contained in Sacred Scripture as handed down by God are related per accidens or secondarily to the object of faith.... As to the first credible things, which are the articles of faith, man is bound to believe explicitly, just as he is bound to have faith; but as to other credible things man is not bound to believe explicitly, but only implicitly, or in readiness of soul, insofar as he is prepared to believe whatever divine Scripture contains," S. Th. 2. 2. q. 2, a. 5; q. 1, a. 6 c. ad 1, or divine Tradition.

"Explicitly, by necessity of precept, there must be known and believed, at least in substance: 1. The Apostles' Creed. 2. The Lord's Prayer and the Angelic Salutation. 3. The precepts of the Decalogue and of the Church. 4. The sacraments which are necessary to each one, such as baptism, eucharist, and penance; for concerning the others it suffices to have implicit faith, since explicit faith is necessary only to those who receive them." L. H. A. tr. 4, n. 3. Proof from common practice and the common authority of theologians. The reason is that these contain the substantial heads and foundations of Religion, which one must profess; and the necessary precepts according to which one must live. S. Th. 2. 2. q. 2, aa. 3-6; E. M. 356, 357.

362 Note: As to the Creed. Two things are proposed in the Creed to be believed: the Divinity and Humanity of Christ. Concerning the Divinity there are proposed to be believed: Unity of Divinity, Trinity of Persons, the works of God according to nature, grace, and glory; creation, sanctification, resurrection, eternal life. Concerning the Humanity of Christ there are proposed to be believed: Christ's Incarnation, Conception, Nativity from the Virgin, Passion, Death, Burial, Descent to hell, Resurrection, Ascension, Coming to judgment. S. Th. 2. 2. q. 1, a. 8. Suarez and Lugo think not improbable the opinion denying the necessity of explicitly believing the perpetual virginity of Blessed Mary. - Although the Passion of Christ is to be believed explicitly under grave sin, nevertheless that circumstance, under Pontius Pilate, does not pertain to faith to be held explicitly. - Crucified, crucifixion, expressing the genus of death, is to be believed explicitly; for thus 1 Cor. 1:23: We preach Christ Crucified. And indeed the Church constantly preaches to the faithful this genus of death. But the Burial of Christ is to be believed explicitly, but more probably only under light sin, because it is a light circumstance. He descended to hell; more probably this is not to be believed explicitly under grave sin, indeed not even under light according to Suarez, because it is not easily understood by the faithful. But Lugo contradicts him. - But although the Resurrection from the dead is to be believed explicitly under grave sin, because it is a substantial matter, as is established from Paul, 1 Cor. 15, nevertheless that circumstance of time, the third day, is not to be believed explicitly. He sits at the right hand of the Father; probably, according to many, this is not to be believed explicitly, because it is difficultly understood by the faithful; but others affirm that it is to be believed explicitly, as to honor, power, and supreme dominion. - Thence he shall come to judge the living and the dead; these words, the living and the dead, according to Lugo, are not to be believed explicitly, because of the variety of explanations. - I believe in the Holy Spirit; the procession from the Father and the Son is not to be believed explicitly, by necessity of precept, by individual faithful, even though it is of faith. For many things are of faith which ought not to be known by all. The Holy Catholic Church; concerning the Church three things must be known and believed, namely that it is: 1. one on earth under one visible head; 2. governed and conserved by the assistance of the Holy Spirit; 3. infallible in matters of faith and morals, and to be heard by all. Yet this last, although certain and of faith, is not explicitly contained in the Creed. As to its holiness, it suffices to know and believe that it is holy because of its head, doctrine, sacraments, and canonized Saints, because concerning the others diverse persons think diversely. But as to its catholicity, it suffices to profess obedience to it in the person of its visible head. For by this article the universality of the Church is commended, and unity, which is signified when not many but one Church is believed.

Communion of Saints: whether it must be believed explicitly, and as to some communication of prayers only, or only implicitly in the unity of the Church; whether under grave or under light sin, theologians do not agree. Whatever may be the case, in practice all seem to know it sufficiently, since they often say pray for me, and frequently invoke the Saints. Trid. s. 4; s. 6, cc. 4, 12-15; Decr. S. O. Lamentabili, 3 July 1907; Lugo, d. 13, s. 4; Suarez, d. 13, ss. 2, 4; S. Th. 2. 2. q. 1, aa. 6-9; E. M. 356, 357.

363 As to the Decalogue. It is to be believed explicitly, because the precepts of the Decalogue are revealed so that they may be observed by all; moreover, what is revealed is to be believed by divine faith; and what has been revealed for directing the acts of individuals must be explicitly known by all. Nevertheless several contradict this, because precepts of this sort can be known in another way than through revelation.

364 As to the Precepts of the Church. These are not to be believed by divine faith, because they have not been revealed by God, at least insofar as they are precepts of the Church. This alone is to be believed, that the Church has the right of making precepts from divine authority. But the chief precepts of the Church must be known by all, whose observance pertains to all the faithful: namely the precept of observing feasts and hearing Mass on them, the precept of annual Confession, of Easter Communion, of fasting and abstinence. To the obligation of knowing the precepts is also reduced this, that individual persons must necessarily know the duties of their own state or condition.

365 As to the Eucharist. - All must know and believe the real presence of Christ in it. Likewise, according to the common opinion, it must be believed explicitly that Christ is whole under each species, and more probably also that he is offered in sacrifice, since all must assist at the sacrifice of the Mass. But transubstantiation is more probably not to be believed explicitly. Lugo, d. 13, n. 121.

366 As to the Lord's Prayer. - All must know under grave sin that God is to be prayed to with hope and confidence, and that all goods both of soul and of body, and graces for fleeing the evils of the soul, must be sought from him. In it God is believed as provident, helper, forgiving, rewarding. Likewise there is an obligation, at least under light sin, of reciting it sometime, according to the common opinion. - Lugo, d. 13, n. 133; Suarez, d. 13, s. 4, n. 12; L. 3.

367 Must the aforesaid things be known by memory? Not all are bound under mortal sin to know the aforesaid things by memory, or in that order, or in those words in which they are proposed, but it suffices to know them in a rough way and as to substance. For custom has explained that the obligation of learning them by memory is not beyond venial; as also it is not beyond venial not to know how to make the cross. And as to the Angelic Salutation, it must be known and recited only from fittingness. - Suarez, d. 13, s. 5, n. 8; de Relig., t. 2, l. 3, de Orat., c. 6, n. 8 seqq.; Lugo, d. 13, n. 132; L. 3; Gury 204.

368 Can those be absolved who are ignorant of those things which by necessity of precept and under mortal sin must be known? - R. Affirmatively, because although they have sinned by omitting to learn, nevertheless they can be sorry for this, with the purpose of learning. But the parish priest, like a parent his children, is bound under mortal sin, by himself or through another, to teach his sheep at least those things which they are bound under mortal sin to know. L. 3.

Pontifical Constitutions concerning the Chinese and Malabar rites are to be had as doctrinal, by no means as disciplinary; and therefore, except for censures, they still hold force. S. O. 5 Aug. 1891. The doctrine concerning Eschatological Renewal must be reproved. S. O. 2 Mar. 1910. It cannot safely be denied, or called into doubt, that the text of St. John in 1 Ep. c. 5, v. 5, concerning the three giving testimony in heaven, is authentic. S. O. 15 Jan. 1897. Those cannot be absolved who hold that the fire of hell is not real, but metaphorical. S. Poenit. 30 Apr. 1890.

With all reverence and submission of soul, all propositions condemned by the Holy See up to the year 1794, in which the propositions of the Synod of Pistoia were condemned, must be reproved. With like reverence and submission of soul must also be reproved: the Propositions condemned by Pius IX in the Encyclical Quanta cura, 8 Dec. 1864, and the Errors of our age, 80, condemned in the Syllabus transmitted to the whole Christian world; the 40 Propositions condemned from recently published works under the name of Antonio Rosmini Serbati, Decr. S. O. 7 Mar. 1888, Post obitum, approved and confirmed by Leo XIII; the doctrines of Americanism, condemned by the same Leo XIII, Brief of 22 Jan. 1899 to Card. Gibbons, Archbishop of Baltimore; the 65 Propositions condemned by the Decr. S. O. Lamentabili sane exitu, 3 July 1907, containing the chief errors of reformism or modernism, afterward proscribed by Pius X through the Encyclical Letter Pascendi dominici gregis, 8 Sept., and through the Motu Proprio Sacrorum Antistitum, 1 Sept. 1904. E. M. 356, 357, 359.

369 Is there also given a precept of the external act of faith? As to the external act of faith, there is given a negative precept, prohibiting the denial of the true faith or the profession of a false one. Likewise there is given an affirmative precept, obliging sometimes to confess the faith even with danger to life. Proof of the first part. To deny the true faith, or to profess a false one, is to deny God and Christ. But Christ says: He who shall deny me before men, I will also deny him before my Father who is in heaven. Matt. 10:33. Proof of the second part. For ordered charity, which we owe to God and neighbor, requires that, when God's honor and the spiritual utility of the neighbor would be withdrawn privatively or contrarily, for professing the faith we should sometimes spurn temporal goods and even life. - Privatively, as if therefore great honor to God and great utility to neighbor would cease. Contrarily, as if otherwise God would be affected by injury, or the neighbor by grave evil, e.g., if the conversion or perversion of others, contempt of religion, scandal, depended on it. Suarez, d. 4, s. 2; L. 10; Laymann, c. 11, n. 2; S. Th. 2. 2. q. 3, aa. 1, 2; Collectan. S. C. de P. F., nn. 1647, 1648, 1653, 1657, 1683, 1827.

By positive law all to be baptized are bound to profession of faith, either by themselves or through sponsors; converted heretics; Bishops before consecration, and before the dispatch of letters of their own provision, Trid. s. 25, C. 2, de R.; Sixtus V, C. Romanus; Gregory XIV, C. Onus Apostolicae; all regular Prelates, Pius IV, C. Iniunctum nobis, id. Nov. 1564; nevertheless this Constitution has not been received in use as to those regular Prelates who are not immediately set over government by the Holy See, but either by chapter or by a higher superior, Thesaurus, de Poenis, c. 1, v. Fides, cf. 550; those about to have ecclesiastical benefices, and those who must assemble in a diocesan synod, Trid. l. c.; likewise those provided with a benefice with care of souls, within two months from possession obtained, before the Bishop himself, or if he is impeded, his vicar general, otherwise they do not make the fruits their own; canons and dignities of a cathedral church, who likewise within two months from begun possession are bound to do this also in chapter; otherwise neither do they make the fruits their own, although they can gain distributions for their choir assistance, S. C. C. 1726; Trid. s. 24, C. 12, de R.; Primates, Archbishops, Bishops in the first provincial synod which they attend, Trid. s. 25, C. 2, de R.; those to be chosen for the government and chairs of Universities and public gymnasia; and also those to be promoted to scholastic degrees of doctor, master, etc., Pius IV, C. In Sacrosancta, 13 Nov. 1654, § V. But Doctors and Masters of Universities at the beginning of any year must issue a solemn oath by which they are bound to hand down orthodox doctrine, Trid. s. 25, C. 2, de R. It belongs to the Rector or Prefect to see that this is observed. - Profession of faith can be emitted immediately after institution or collation of a benefice, and before possession, S. C. C. 11 May 1782; but cf. here below, paragraph Non manet, and it must altogether be made in the form proposed by Pius IV, C. Iniunctum nobis. But a few things are to be added, so that account may also be taken of the Decrees of the Vatican Council, S. C. C. 20 Jan. 1877. Made otherwise, it will not profit toward avoiding the canonical penalties laid against those who omit this profession. Conc. Rom. Bened. XIII, tit. 1, c. 1; Bened. XIV, Inst. 60; Ferrar., v. Fidei professio; L. 41; Collectan. cit., n. 1670; E. M. 364.

Those who are announced as doctors in Sacred Scripture are bound to furnish an oath according to the prescribed formula approved by the Motu Proprio of Pius X, 29 June 1910. Likewise an oath, according to the prescribed formula, must be furnished by all those who are listed in the Motu Proprio of Pius X, Sacrorum antistitum, 1 Sept. 1910, a profession of faith having been premised; - and also, by reason of office, synodal examiners and parish-priest consultors and those who are listed in C. Sapienti consilio, Order of Service in the Roman Curia, and others, concerning all of whom cf. below n. 550. This obligation of profession of faith seems grave, unless it has been derogated by legitimate custom. The penalty of restoring the fruits probably needs a declaratory sentence of the delict. Sanchez, l. 2, c. 5; Tamburini, l. 2, c. 1, D. 12, n. 4. The faculty made by the Council of Trent no longer remains, by which those provided with any benefices whatever can emit profession of faith within two months from the day of possession obtained; and consequently in the future profession of faith must be emitted before possession of the benefice. S. C. Cons. 1 Mar. 1911.

In external confession of faith and divine worship, the rite of one's own church, Latin or Oriental, is to be observed. Cf. for the Ruthenian rite constituted in the United States of North America, Apostolic Letter of Pius X, 18 Kal. 1907, and for the same rite constituted in the Canadian region, Decr. S. C. de Pr. I., 18 Aug. 1913. E. M. 365.

Blasphemy is opposed to confession of faith. For by it man in heart or mouth, according to intellect or affection, attributes to God things which do not befit him, or denies things which befit him. The vice of blasphemy thus pertains to unbelief. Speech concerning it will occur in the second precept of the Decalogue. S. Th. 2. 2. q. 13.

370 Resolves: - He who, when asked by private authority, either is silent, or responds obscurely, or says that he does not wish to respond, that he is not being asked by right, that he is not bound nor does he wish to tell others what he himself believes, and evades in a similar way, unless the circumstances of things demand otherwise, does not seem to deny the faith, but to be unwilling to betray it. Whence, if he can thus be freed from a troublesome inquiry, it is licit. By private authority; for as to public power, regularly it is not licit. Cf. proposition 18 condemned by Innocent XI; S. Th. 2. 2. q. 3, a. 2; Suarez, d. 14, s. 3; Lugo, d. 14, nn. 37, 39; Kenrick, tr. 13, n. 30. - He does not deny the faith, but shows it, who flees; and although this is licit, nevertheless not for a Pastor when his sheep need his work; as, on the contrary, if it is more expedient for them that for a time he withdraw himself and reserve himself for their good, he is bound to flee. Lugo, d. 14, nn. 42, 43, 96. When you are not asked about the faith, it is not only licit, but often better, for the honor of God and the utility of neighbor, to hide the faith than to confess it: as if, coming among heretics, you would do more good; or if from confession more evil would follow, e.g., disturbance, killings, exacerbation of a tyrant, danger of defection if you were tortured. Whence it is generally rash to offer oneself of one's own accord. Struggl, q. 1, n. 41; E. M. 364.

He does not sin against faith who visits the temples of heretics or infidels from mere curiosity, scandal, danger of perversion, or a command prohibiting this being absent, and provided it is not a protestative sign of false religion. At Rome there is a command not to enter the temples of heretics during the time of conferences and offices. - Likewise he does not sin who is present at a wedding banquet or burial of heretics, because these things do not properly pertain to faith, and the aforesaid assemblies are held as merely civil. Likewise he does not sin against faith who, passing through places of heretics, from fear of grave danger eats flesh-meat on a forbidden day, lest he be recognized as a Catholic, because this per se is not a sign of heresy; otherwise, however, if he ate flesh-meat even from fear of death, being impelled to this in hatred of the faith. - Collectan. cit., nn. 1829, 1833, 1843, 1855; Struggl, q. 1, nn. 44, 45; Lugo, d. 14, n. 156 seqq.; E. M. 364, 365.

It is licit to use the signs or clothing of infidels if they are clothing or signs proper to some region and distinctive of nation from nation, although that whole region is infidel, because these things per se are not referred to religion. More probably it is still licit, yet from a grave cause, if the clothing is distinctive of sect from sect, because then their primary use is for covering the body, and only secondarily for distinguishing a sect. Hence it is licit for a missionary, in order to conceal himself, to put on the garments of ministers of a false religion, so that he appears as one of them. Gur., Cas. 196; L. 15; Struggl, l. c., n. 43; Lugo, d. 14, nn. 70-97. But otherwise, if the clothing or signs are protestative of false religion, as are the garments and ornaments which priests use in the exercise of their functions. Hence neither is the burning of incense licit, nor genuflection before an idol, nor taking a heretical supper, etc., even if these things are done only externally. Collectan. cit., nn. 1640, 1649, 1650, 1651, 1653.

Catholics living among heretics, if by command of the magistrate they contract marriage before a heretical minister, sin against faith, even if they have contracted before or afterward will contract before a Catholic priest; for the contracting person testifies by that ceremony that he recognizes him as a minister of the true faith. This is intrinsically evil, because the authority of the minister, and consequently his doctrine, is increased, and there is concurrence in the heretical rites which the minister exercises in that act. Nevertheless they licitly contract before a civil magistrate, or rather testify that they wish to contract, provided they contract before or afterward in the Catholic rite; because this action has been instituted for a political end, so that they may be held as spouses, and offspring may not be judged illegitimate. - Bened. XIV, C. Ex quo singulari, 1742; L. 12 seqq., 18; Lugo, d. 14, n. 156 seqq.

It is licit per se to attend a merely civil funeral, by reason of office and from a grave cause, and scandal being removed. Yet by a general rule it is illicit to attend funerals of this sort in which, by design and out of contempt for religion, the attendance of priests is excluded. Masonic or anti-Catholic banners can in no way be admitted to funerals and in churches. Indeed in churches only blessed banners are to be admitted, unless otherwise disturbances and dangers are feared. S. R. C. 14 July 1887, ad 1, n. 3679; S. Poenit. 3 Apr. 1887; S. O. 4 Apr. 1887; E. M. 365.

371 What communication is prohibited to the faithful with Jews? "To the faithful, besides communication in matters of Religion and marriage, with Jews it is prohibited: 1. to dwell; 2. to use their physicians or medicine; 3. by agreement and association, to be present at a banquet or the same bath; 4. to act as servant or nursemaid in their houses; 5. to leave legacies to them in a testament; 6. to commit to them public offices among Christians. Thus from Canon Law. - Moreover, the end of these prohibitions is partly the dignity of the Christian Religion, partly the danger of subversion. Therefore when some communication from those listed is gravely opposed to this end, it is a mortal sin; but when only lightly, it is a venial sin. Besides, because of necessity and another reasonable cause it can happen that some communication with Jews is not even venially sinful," Struggl, q. 2, n. 5; La-Croix, l. 3, n. 89, especially with custom intervening, which today obtains almost everywhere. Scav., l. 2, n. 809; C. Nullus, C. Omnes, caus. 28, q. 1; C. Iudaei de Iud. Sarac. etc.; L. 18; S. Th. 2. 2. q. 10, aa. 7, 9, 10; E. M. 366.

372 What communication is prohibited with heretics? - Communication is simply prohibited with heretics if they are excommunicated persons to be avoided. - Communication is prohibited with them in divine things, namely by communicating in their rites proper to a heretical sect, but by no means by communicating with them in our rites, if they are tolerated, for example, by hearing Mass in a church with a heretic. The reason is that the former communication in divine things is a certain profession of a false sect, containing scandal and danger of perversion. And since these reasons are scarcely ever absent, therefore it is very rare that the aforesaid communication is licit, although it is not intrinsically evil. It has always been prohibited by the Holy See, which tolerates it only when there are very grave evils which cannot otherwise be avoided. Collect. S. C. de P. F., n. 1797 seqq., 1814, 1845, q. 6.

The latter communication often contains no grave inconvenience, but sometimes it contains scandal and danger of false opinion and error concerning the truth and necessity of the Catholic religion. And thus heretics can be admitted to sacred functions, provided nevertheless that they do not mix themselves into the sacred rites. At Rome they assist at them without any difficulty. But it would not be licit to administer the sacraments to them, nor the sacrament of penance, except in the article of death, and then scandal having been efficaciously removed. It is illicit for Catholics, in the temples of heretics, when false worship is exercised there, to play the organ. S. O. 8 July 1889. But if a Catholic man is lacking to play the organ, a non-Catholic musician can be temporarily admitted to that function in church, scandal or danger of scandal nevertheless being removed. S. O. 23 Feb. 1820.

Communication is prohibited with them also in civil matters, although they are tolerated, whenever scandal and danger of perversion are had from it. Concerning workers' associations, Catholic and mixed, cf. the Encyclical Letter of Pius X, Singulari quodam, 24 Sept. 1912, by which mixed associations of Catholics and Protestants are tolerated and permitted in Germany because of the great inconveniences which otherwise would be had, but in such a way that suitable precautions are used for avoiding the dangers which are present in these associations. - Public disputation with heretics is prohibited to all. S. C. C. 8 Mar. 1658. To laypersons especially it is prohibited to dispute publicly or privately with heretics. C. Quicumque 2, § 1, de Haeret., in 6. Struggl, q. 2, nn. 32, 33; Lugo, d. 22, n. 1 seqq.; Suarez, d. 20, s. 1; d. 21, s. 3, n. 4; Bened. XIV, de Syn., l. 6, c. 5, n. 2; S. Th. 2. 2. q. 10, a. 7; Quodl. 10, a. 15; E. M. 367.

373 What communication is prohibited to the faithful with pagans? - "By law both positive divine and ecclesiastical, under mortal sin communication is prohibited: 1. in those things which pertain to Religion, e.g., in their dogmas, ceremonies, and rites.... The reason... because one communicating in such a way uses signs and exercises actions which per se signify the profession of a false Religion, and accordingly at least externally denies the true faith. - 2. Likewise by divine and ecclesiastical law, it is prohibited to the faithful to enter marriage with pagans, indeed also with Jews. C. Cave 28, q. 1.... 3. - On the contrary, in civil actions by no law is it prohibited to the faithful to communicate with pagans, when danger of perversion is absent." Struggl, q. 2, n. 4; 1 Cor. 10:27. Since the worship of infidels is wholly false, communication in divine things with them in it is intrinsically evil. Collect. S. C. de P. F., n. 1775; S. Th. 2. 2. q. 10, aa. 7, 9, 10; E. M. 368.


On the Precept of Hope

374 Note: "Christian Princes can permit to Jews, pagans, or heretics liberty of conscience only because of the good of Religion and because of hope of conversion, but not because of temporal advantage.... But the Church, and any supreme Prince, can rightly compel Jews and pagan subjects to hear our faith." L. 18. Likewise infidels can be compelled "not to impede the faith of Christ." But "in no way are they to be compelled to the faith so that they themselves believe, because to believe belongs to the will." S. Th. 2. 2. q. 10, aa. 8, 10, 11; q. 11, aa. 3, 4; q. 12, a. 2; E. M. 369.

375 What is hope? - Hope is an act of the will by which, with a love of concupiscence, we desire God and divine things for ourselves before all other desirable things, and by which from the helping power of God and fidelity in promises we certainly and most firmly expect future blessedness and the means for attaining it. Hence the primary material object of hope is God and eternal blessedness, but the secondary is the divine help of grace and our good works. The formal object of hope, according to its various acts or formalities, of love and desire, of elevation of soul and effort of the will toward overcoming difficulties, and finally of confidence, is the respective goodness of God, the helping power of God, the fidelity of God in promises. "Hope," says S. Th. 2. 2. q. 17, a. 6 ad 3 and ad 8, "makes one tend toward God as toward a certain final good to be attained, and as toward a certain efficacious help for assisting." - Heb. 6:18, 19; Trid. s. 6, c. 31; Struggl, q. 3, nn. 1, 2, 3; q. 4, n. 2; Theol. Wirceb., n. 233 seqq.; Laymann, l. 2, tr. 2, c. 1, n. 6; S. Th. 3, D. 26, q. 1, 2; de Virtut., q. 7 un., de Spe, aa. 1, 3; 1. 2. q. 40; 2. 2. q. 18, aa. 1, 4; L. 20, 21; E. M. 370.

376 What are the sins opposed to hope? - By reason of love, the first act of hope, there is opposed to it the hatred of abomination of God, by which someone abominates God as hostile to himself because of vengeance for sins, or by which someone is turned away from God, eternal blessedness, and wishes to place his happiness in some other thing than in God. Hence it is also a mortal sin opposed to hope, to love earthly things more with a love of concupiscence than heavenly things; e.g., if someone is so disposed that he desires to remain perpetually in this life, and to leave heaven to God, if God leaves earth to him.

By reason of hope, the other act of the virtue of hope, there is opposed to it flight from God because of the labor and difficulty of attaining him, and despair and presumption. The former is voluntary diffidence of obtaining blessedness and the means necessary for attaining it. But the latter is an inordinate confidence of obtaining blessedness without the means ordained by God. Presumption is chiefly committed if you presume to obtain eternal life by the proper powers of nature without the help of grace; if you expect it without penance, without labor, from the mercy of God alone; if you expect it above your proper disposition, according to the order of divine providence, e.g., if you should wish to surpass the Blessed Virgin Mary in holiness and glory. Struggl, q. 3, nn. 11, 14-16; Suarez, d. 1, ss. 2, 3; S. Th. 2. 2. q. 20; q. 21; L. 20, 21.

377 Is there smallness of matter in sins against hope? - R. Negatively as to hatred of God and love of creatures, if the act is perfect, as is clear of itself. R. Negatively as to despair, if it is perfect and properly such; for it is most greatly injurious to the divine Mercy. Eph. 4:19. Otherwise, however, if it is imperfect and improperly such, as often happens in sadness and impatience. But here it must be noted that even devout souls are sometimes troubled by almost continuous temptations of despair. It is certainly not easily to be believed that they have sinned gravely, although they think they have given consent to them; just as excessive fear about the danger of salvation must not be confused with despair properly so called. - R. Affirmatively as to presumption, although it is grave from its genus. Bonacina, cited by La-Croix 128, teaches that he sins only venially who from presumption concerning the goodness of God would sin venially, or would defer doing penance concerning a mortal sin until the following day. - Suarez, d. 2, s. 3; S. Th. 2. 2. q. 20, aa. 1, 3; L. 20.

378 Is it a sin against hope, from weariness, to wish for death?

R. Negatively per se, because it is not to recede from God as from the last end; nor generally is it a grave sin, but only venial, unless there is express rebellion against the order of divine Providence. Cf. 386.

379 Is it presumption to sin under hope of pardon, or to persevere in sin from the same hope of pardon? - "It must be said that to sin with the purpose of persevering in sin under hope of pardon pertains to presumption, and this does not diminish but increases the sin." S. Th. 2. 2. q. 21, a. 2 ad 3. Say the same of him who sins or increases sins, or perseveres in sin from hope of pardon, as from the motive or reason of sinning; namely because God forgives sins, or as easily forgives ten sins as five, now or at the end of life. But it is not presumption to sin from passion and frailty with hope of pardon to be received sometime, and with the purpose of repenting, and in this way obtaining remission of sins; even if this act of hope, whether it is preceding or concomitant, removes a greater fear of sin, and is per accidens an occasion of sinning more freely. Indeed, this "diminishes the sin, because through this he seems to have a will less firmly fixed on sinning." S. Th. l. c. And indeed "while someone actually wills to sin or actually sins, it is good to hope for pardon of the sin and to propose afterward to repent." Struggl, q., n. 17; La-Croix 126; L. 21.

380 Is it presumption to commit the same sin several times, because committed several times it is as easily accused as once? R. Negatively. The reason is that then someone does not sin from the facility of obtaining pardon, but from the facility of confessing, although this is an altogether depraved disposition. La-Croix 127.

381 Is hope necessary? Is fear also necessary? R. To the first. Hope in adults is required by necessity of means for salvation. For man cannot arrive at obtaining God, his last end, unless by his own acts and merits he tends toward him; but this cannot happen without hope. The just need hope so that they can ask for grace for persevering. Sinners need hope so that they may be disposed to justification. If faith is necessary by necessity of means, hope also is necessary by necessity of means. The Apostle derives the necessity of faith from the things to be hoped for. Heb. 11:1, 6; Col. 1:23. It is also established from Trid. s. 6, C. 1, 13.

Hope is necessary also by necessity of precept. For there is given a true precept of eliciting acts of hope some times in life. This is established from proposition 1 condemned by Alexander VII. When and in what way the precept of hope urges must be determined by the same rules which we established above concerning faith. Cf. 354. Moreover, as for the precept of faith, so for the precept of hope no anxiety is to be had practically. For virtual hope suffices for fulfilling it, by praying, receiving the sacraments, exercising other pious works. But those who are lacking in it, since this is ordinarily done without advertence, ought to have no disturbance concerning the past. Yet sin because of omission of acts of faith, hope, charity is easily understood in a man, for example, who confesses that he has lived forgetful of God and Religion, or who confesses that he has prayed nothing, and for a notable time has not approached the sacrament of penance. Suarez, d. 2, s. 1, n. 3; Struggl, q. 3, n. 7 seqq.; S. Th. 2. 2. q. 22, a. 1; L. 20; E. M. 376.


On the Precept of Charity

R. To the second. "As someone is induced to the observance of the precepts of the law through hope of rewards, so also he is induced to the observance of the law through fear of punishments, which is servile fear...." S. Th. 2. 2. q. 22, a. 2. Therefore by the very threatening of punishments the necessity of servile fear is clear. Ecclus. 1:27, 28; Luke 12:5. But there is also another fear, filial, which "follows from love," S. Th. l. c. ad 2, and which is fear of offending God, and consequently still more induces us to observing God's law, since fear of this sort "exhibits reverence to God, and is a certain principle of all those things which are observed in reverence of God." S. Th. l. c. Hence the necessity of this filial fear also is clear. Sinners, says the Council of Trent, s. 6, C. 6, are disposed to justice "while... being usefully shaken by fear of divine justice, they turn to consider the mercy of God and are raised into hope, trusting that God will be propitious to them on account of Christ, and they begin to love him as the fountain of all justice," and for this reason they are moved to penance by hatred and detestation of sins.

I. On the Necessity of Charity

382 What is charity? Charity is an act of the will by which, with a love of benevolence and friendship, we love God as the highest good on account of himself, and neighbor on account of God. Of benevolence, because we will good to God; of friendship, because love is with reciprocal love. Neighbor, namely all with whom we can be sharers of eternal blessedness, ourselves, other men, angels. For charity is friendship with God, and every friendship is founded upon some communication of life. Communication of life; for it belongs to charity and friendship to love, and to love is life. Communication of life; for to love is to will good; if therefore the love is mutual, there must be mutual willing of good, and accordingly a common life and a common good. Moreover there is no other communication of life and good with God than eternal blessedness, whose beginning in this life is had through grace. On account of God, i.e., on account of the glory of God. The highest good, on account of himself; and accordingly we love God in all things and above all things, so that we may obtain his promises, not because this is our good, but because it redounds to the good of God, i.e., to the glory of God. Therefore the primary material object of charity is God, the secondary neighbor. But the formal object is the absolute goodness of God. - S. Th. 2. 2. q. 23, 25, 27; L. 22; E. M. 377.

Good is that which is fitting. This account being presupposed, the will loves it because it is fitting to it. Moreover, this very thing is most fitting to the will, that God exist; and this good is more fitting to it than its own proper good. And thus the will can rightly be borne toward God by its own act on account of himself, and will that God exist and be endowed with infinite goods and perfections.

383 Is there given a special precept of charity toward God? R. Affirmatively. Proof: Matt. 22:37, 38: Thou shalt love the Lord thy God with thy whole heart... this is the greatest and first commandment. The same is evinced from proposition 1 condemned by Alexander VIII. The precept of charity, as is clear from the cited sacred text, obliges us to love God above all things, not indeed intensively, by a greater effort of the will and a more fervent love which surpasses any other affection of the will, and which also ordinarily redounds into the senses, although this is most becoming; but appreciatively, by reason and rational will preferring God to all things, with a perfect and efficacious will, not only an imperfect and inefficacious velleity and complacency, so that we esteem no creature more than God, and wish rather to lose all things than gravely to offend God. But since love and friendship is the union and agreement of two wills, the nature and precept of charity consist in this, that someone wills those things which God wills, and does not will those things which God does not will, in any grave matter gravely, in any light matter lightly; this finally is true and perfect charity. S. Th. 2. 2. q. 26; q. 44; L. 22; E. M. 378.

Hence it is clear that it would be altogether falsely thought almost impossible or exceedingly difficult to elicit an act of charity. For, if it is commanded, God helps us toward it. And if the goodness of men moves us to a love of benevolence and friendship, much more does the infinite goodness of God. If that goodness which is also manifested by benefits moves us most greatly, how much ought the goodness of God the Creator, Redeemer, Rewarder, not to move us? If besides we are in the state of grace, the habit itself of charity persuades us that its act ought not to be difficult, since that habit is infused in a certain connatural mode for eliciting the act. Therefore, if the divine excellence, the infinite perfection of God, the infinite goodness of God having been proposed to him, someone tries with sincere soul to elicit pure charity, he will rightly be able to think that he has elicited that act of charity, and consequently that from charity he has also conceived perfect contrition for sins. Cf. Deut. 6:1-9.

384 Resolves: It is a mortal and most grave sin, and admits no smallness of matter, since it is opposed to the infinite goodness of God, if someone formally hates God with the hatred of malevolence and enmity, e.g., if someone wishes God not to exist, and himself to be held in hatred by God. - Likewise he sins mortally if someone loves God with a love appreciatively less than creatures. Therefore "any act of mortal sin is contrary to charity." S. Th., 2. 2. q. 24, a. 12. Likewise he sins against the charity of God if someone does not love God on account of himself as the last end of all things, but only on account of something else, e.g., eternal life, or to avoid hell. This is mortal, because namely God would not be loved appreciatively above all things if something other than him were loved by actual intention as the principal end. Principal, because God can be loved on account of the recompense of eternal life, but less principally. By actual intention, because otherwise, by loving eternal life and other gifts of God, by the very fact that such an act is in itself right, eternal life or other gifts of God are always at least implicitly and in actu exercito ordered to God as to the supreme end. L. 23, 24; S. Th. 2. 2. q. 34, aa. 1, 2; Struggl, q. 5, n. 2; Sanch., l. 2, c. 35, n. 3.

385 Is schism a special sin against charity? - "The sin of schism properly is a special sin, from this, that it intends to separate itself from the unity which charity makes; which not only unites one person to another by the spiritual bond of love, but also the whole Church in unity of spirit. And therefore properly those are called schismatics who by their own will and intention separate themselves from the unity of the Church.... And therefore those are called schismatics who refuse to be subject to the Supreme Pontiff, and who refuse to communicate with the members of the Church subject to him.... But schism per se is opposed to the ecclesiastical unity of charity.... It must be said that not to obey precepts with a certain rebellion constitutes the account of schism. But I say with rebellion, when someone both pertinaciously contemns the precepts of the Church, and refuses to undergo its judgment. But not every sinner does this; whence not every sin is schism." S. Th. 2. 2. q. 39, a. 1; q. 42, a. 1 ad 2.

386 When does the precept of charity toward God urge? No precept is given of always acting from the motive of charity. Proof from proposition 8 condemned by Alexander VIII, E. M. 313, and because besides charity there are acts of other virtues, good and meritorious. - But the precept of charity urges more frequently than once in life, or every five years. Proof from propositions 5, 6, 7 condemned by Innocent XI. - When and how the precept of charity urges must be determined by the same rules which we established above concerning faith. Cf. 354. St. Alphonsus judges that one is not excused from mortal sin who defers an act of charity for a month. But this opinion rests on no demonstrative argument, and does not exceed the limits of probability. Besides, the same Holy Doctor thinks it most probable that the precept of charity urges in the article of death. If the speech is about those for whom no other means of justification is available, this is most truly affirmed. But if such necessity is absent, this opinion too does not exceed the limits of probability. But if no other means of justification is available, an act of charity is necessary not only by necessity of precept, but also of means. But the habit of charity is necessary to all by necessity of means; it is inseparable from sanctifying grace, which nevertheless we can obtain also by simple attrition and the sacrament, especially of baptism and penance. Benedict XIV exhorts Bishops to establish that in all parishes, on Sundays and feast days, the acts of faith, hope, and charity be read to the people. C. Etsi minime, 7 Feb. 1742, n. 18.

The precept of charity is satisfied by working toward this end, namely of pleasing God, by avoiding sin because it displeases God, by praying that the name of God be sanctified, that his kingdom come, that his will be done, by rejoicing in the divine perfections, by wishing that no one offend God, by eliciting an act of contrition, because contrition includes the motive of charity, but by no means by attrition, because it is not based on the motive of charity, etc. Therefore no one who lives piously ought to be anxious about this precept. Likewise, because of the various opinions of doctors and because of defect of advertence, as in the precept of faith and hope, sin is rarely committed here. John 14:21; L. 8, 23; H. A. 13; Struggl, q. 4, nn. 7-10; E. M. 381.

387 What does charity toward neighbor import; is there given a precept of charity toward neighbor? - R. To the first. Charity toward neighbor commands love of oneself and of neighbor, but in an ordered way; for not every neighbor is neighbor to us in the same mode. Love of oneself embraces the due care to be had of soul and body. Sins committed against it are implicitly contained and accused in other sins committed and accused in confession. But since even an enemy is neighbor, it also commands love of enemies. Love, namely so that we will good to him. The chief good of man is God. Therefore by charity we will that man possess God, by association in full participation of blessedness. And this is to love neighbor as oneself. Besides interior love, since charity by its nature is not sterile, but active, it also commands exterior works. Therefore besides interior benevolence, charity also commands beneficence, which is the execution of benevolence. The matter concerns the precept of theological charity, which is evidently established from the very words of Christ. "But the second commandment is like to this: Thou shalt love thy neighbor as thyself." Matt. 22:39; 1 John 4:21.

Among exterior works alms and fraternal correction hold a special place; these are works of mercy, the former corporal, the latter spiritual. For mercy is the virtue which inclines us to compassionating another's misery, and from compassion to assisting. The same charity, on the contrary, prohibits hatred of malevolence and enmity toward neighbor, which from its genus is mortal. For by it we will evil to the neighbor insofar as it is evil for him, which is always inordinate and repugnant to charity. Yet smallness of matter is given, since the evil which we will to neighbor can be great or small. Besides this internal act, it consequently prohibits that by our exterior actions we inflict spiritual harm upon his salvation through scandal, or do other harm to him either as to other goods of soul, or as to goods of body. Concerning this last there will be discussion in the precepts of the Decalogue; here we will speak only of the remaining things.

Benevolence, therefore, and beneficence are acts of charity; to the former belongs willing good, to the latter doing good, according to the common account of good. If the good which someone does to another is taken under a special account of good, beneficence will receive a special account and will pertain to some special virtue. If the good, for example, is owed, it will pertain to justice; if it is for relieving misery, it will pertain to mercy, etc. Therefore the conferring of a benefit in general pertains to charity. In order that the conferring of benefit and beneficence properly be had, it is necessary that there be had a liberal conferring of a gift. S. Th. 2. 2. q. 31, a. 1.

Charity, about which the speech is properly here, is theological charity, by which neighbor is loved on account of God. But there is also given another charity, a moral virtue, by which neighbor is loved on account of the very honorableness of this love, which per se is a natural virtue. The natural motive of this love does not impede this love also from being supernatural, if it is done from grace and informed by faith. And it is commanded by God: "All things whatsoever you wish that men should do to you, do you also to them." Matt. 7:12; Job 4:16. Nevertheless the precept of theological charity is not fulfilled by this love. It is indeed praiseworthy and very meritorious that the acts to be exercised toward neighbor be exercised from the motive of the charity of God; nevertheless per se it is not obligatory.

For as the charity of God commands that we observe his commands, but does not also command that we execute them from the motive of the charity of God, so also charity toward neighbor indeed commands that we exercise various acts of beneficence and mercy, but by no means that we effect them only from the motive of the charity of God.

R. To the second. There is given a precept of loving neighbor with a true and internal affection, as is established from John 15:12, 17, and from propositions 10 and 11 condemned by Innocent XI; and also with external love, 1 John 3:15 seqq.; S. Th. 2. 2. q. 31, a. 2. But someone sufficiently satisfies this precept through a certain general love which excludes no one, and accordingly by reciting the Lord's Prayer, in which you have both an internal and external act. A precept of this sort obliges per se when the precept of charity toward God obliges per se. For it is like to this. Matt. 22:39. Hence he who fulfills the precept of charity toward God, by willing every good to God, at least implicitly fulfills the precept of charity toward neighbor, by desiring salvation for him. But it obliges per accidens: 1. If hatred toward neighbor cannot be repelled unless an act of love is elicited; for he who is bound to the end is obliged to the means. 2. When the neighbor is in necessity; otherwise the precept would be vain; if that necessity becomes known, for no one is bound to inquire whether someone is in need. - L. 8; S. Th. 2. 2. q. 25; q. 27, a. 8; q. 30; q. 31; q. 32, aa. 1, 2; q. 34, aa. 3, 4; q. 44; Struggl, q. 6, n. 4; Salm. 17; D'Annib., ed. 4, p. 2, n. 81; E. M. 282. Through a certain general love which excludes no one; for care concerning the salvation of neighbor is not incumbent on anyone, unless perhaps in a case of necessity. S. Th. 2. 2. q. 26, a. 5 ad 3. Nor indeed by reason of common charity is there an obligation of inquiring into the necessity of neighbor. For it regards only cases occurring to anyone. "That which is owed to some determinate and certain person... we must expend upon him, not waiting until he occurs to us, but having due solicitude that we seek him out.... But those benefits which are owed not to a certain person, but commonly to all neighbors... we need not seek those upon whom we may expend them, but it suffices that we expend them on those who occur to us." S. Th. 2. 2. q. 33, a. 2 ad 4.

388 What are the sins opposed to charity? - From the Angelic Doctor, 2. 2, they are: 1. Hatred of God and of neighbor, which is opposed to the very love of charity; hatred of God is virtually present in any lethal sin, q. 34. But charity toward neighbor is gravely injured by any grave displeasure caused to neighbor without just reason, which constitutes a grave offense against him. 2. Acedia, which is opposed to the joy of charity concerning divine good, q. 35. Cf. n. 343 seq. 3. Envy, which is opposed to joy concerning the good of neighbor, q. 36. Cf. n. 327 seq. 3. Discord, which is in the heart, and is opposed to the peace of charity, q. 37. Cf. n. 322. - 4. Contention, which is in the mouth, and is also opposed to peace, q. 38.

Cf. n. 322. 5. Schism, quarrel, war, sedition, which pertain to deed, and likewise are opposed to peace, qq. 39-42. Cf. n. 342, 380, 751. 6. Scandal, which is opposed to the beneficence of charity, q. 43. Omission of help, whether spiritual or temporal, when it is owed, attention being paid to the necessity of neighbor and the ability of the one helping, is properly against mercy, and consequently against charity. Injury of neighbor in his temporal goods is properly opposed to justice. But in all sins against justice toward neighbor, charity and justice are injured at the same time, although in sins against charity toward neighbor justice is not always injured.

II. On the Order of Charity

389 What order generally is to be observed in charity toward neighbor?

In the order of charity each one is bound after God to love: 1. himself according to spiritual goods, insofar as he wills God, his end, i.e., the supreme and uniquely necessary good, more to himself than to another; then neighbor as to the same spiritual goods; 2. himself as to intrinsic bodily goods, such as life, health, etc.; then neighbor as to the same bodily goods; 3. himself, and then neighbor, as to external goods, such as reputation, honor, riches. The reason is that love of self is the rule of love of neighbor. But the rule is prior and preferable to what is ruled. Therefore love of self always precedes and is preferred to love of neighbor, where the matter concerns goods of the same order and equal necessity.

Of the same order: Supernatural goods are to be preferred to natural goods. Likewise the common good is to be preferred to private good, because the common good of many is more divine than the private good of one. Intrinsic natural goods, life, health, integrity of members, are to be preferred to extrinsic goods, reputation, honor, riches. But reputation and honor with respect to riches are of a higher order, because they are something spiritual and moral.

Necessity, whether temporal or spiritual, is distinguished as threefold: 1. Extreme, when danger of life, that is, of eternal damnation or death, or of another evil almost equal to death, so presses upon the neighbor that he, morally speaking, cannot escape it without another's help. And it is quasi-extreme if he can free himself, but only with the greatest difficulty; or if there is only probable danger of the aforesaid evil: of life, of integrity of principal members, of liberty, of a most grave disease, of infamy. 2. Grave, when someone suffers great danger to the salvation of the soul, or to the life of the body, or of another grave evil, which he cannot escape without great difficulty. Such is the necessity in which those things necessary for conserving one's state are lacking. 3. Common or middling, in which someone can provide for himself without great difficulty. In this, in the spiritual order, are vulgar sinners who, if they wished to apply some effort, would rise again from a depraved state; but in the temporal order poor beggars are generally in it, for whom life, according to their condition, is not too burdensome and miserable. Tambur., Expl. Dec., l. 5, c. 1, § 1, n. 4 seqq.; § 2, n. 5 seqq.; Suarez, de Carit., d. 9, s. 2, n. 4; S. Th. 2. 2. q. 26, aa. 4-6; q. 31, a. 3; q. 32, a. 3; q. 44, aa. 7, 8; L. 25, 27, 31; H. A. 18.

390 Resolves: He sins against charity toward himself, gravely or lightly according to the gravity of the matter, who neglects due care of soul or body. - It is indeed licit, speaking per se, to deprive oneself of spiritual goods not necessary for salvation because of the spiritual or bodily good of neighbor, as it would be to omit entering religion, lest there be lacking one who may devote labor either to a parish, or seminary, or mission, or in order to support his parents or children. Indeed someone can wish for and procure for his neighbor greater spiritual goods, not necessary, than for himself, contempt of them being excluded. But it is not licit to sin lightly or gravely, nor to undergo proximate danger of sinning, in order that you may impede another's sin, when your fall appears in some way certain; otherwise, if that danger can become remote, so that you may rightly trust that you will not fall. L. 26; l. 4, n. 78; l. 5, n. 63; l. 6, n. 453; H. A. 14; S. Th. 2. 2. q. 26, aa. 3, 4.

In extreme spiritual necessity, neighbor must be helped even with certain danger to life, provided that these four things are established: 1. that there is equally certain hope of helping him; 2. that the neighbor has no one else by whom he may be relieved; 3. that the neighbor is certainly to be damned unless he is helped by you, so that it is established for you that the neighbor cannot free himself from sin through baptism, through the sacrament of penance, or at least through perfect contrition; 4. that a graver evil is not thence imminent, e.g., if, because someone dies for that cause, the salvation of several others is endangered. - 1 John 3:16; L. 27; S. Th. 2. 2. q. 26, a. 5; Reginald., Prax. For. Poenit., l. 4, c. 25, s. 6, n. 357.

In extreme temporal necessity, neighbor must ordinarily be helped with great inconvenience indeed, but not with the greatest, such as even for a rich man would be a great largess of money. The reason is that on the one hand the life of neighbor is a more excellent good than some good of ours; and on the other hand, since love of self precedes in order, no one is obliged to undergo such great inconvenience for others. L. 31; S. Th. 2. 2. q. 66, a. 7.

In grave necessity of either order, no one is bound to help neighbor with his own grave inconvenience, yet title of justice, piety, office, or common harm being excluded. The reason is the same, because namely the good of neighbor can be more excellent than some good of ours; but, since love of self always precedes by force of charity itself, charity does not command procuring the good of neighbor except always with less detriment to ourselves than the harm of neighbor which is urgent. Hence the common saying: Charity does not oblige with grave inconvenience. Excluded, etc.; whence by justice pastors, namely Bishops and parish priests, are bound, with danger to life, to minister to their sheep the necessary sacraments, such as baptism and penance, but not others. Nor can the pastor then renounce his office, although he can substitute others with the just permission of the Ordinary. A pastor is also bound, with great temporal harm to himself, to procure great spiritual utility for a subject. L. 27; l. 6, n. 621; S. Th. l. c.

In common necessity of either order, neighbor must be helped with some inconvenience indeed, because love of neighbor requires this, but only a light one; for there can only be a light obligation of charity when the neighbor can fairly easily rescue himself from that necessity, or it is not too burdensome to him. But we are not bound to help all persons placed in common necessity. For this is impossible, and if it could be done, it would no longer be a light inconvenience. L. 32; S. Th. l. c.

391 Is it against charity to wish death for oneself because of misfortunes of life? - R. Negatively, if it is done from desire of a better life or eternal happiness, as is clear of itself; or when life is so troublesome that it is judged harsher than death itself. Phil. 1:21-23; Ecclus. 30:17; 1 Mach. 3:50-60.

R. Affirmatively, if this is done from weariness of life and dejection of soul; yet this does not exceed venial sin, if that desire is inefficacious, and does not wish contrary to the order of divine Providence. For it is a certain pusillanimity and timidity, which fears all things, even light things, and per se is light. Very often also defect of advertence and deliberation excuses. Cf. 373; Struggl, q. 5, n. 12; Viva, in prop. 13-15 Innoc. XI, n. 3; L. 30; l. 5, n. 22; S. Th. 2. 2. q. 64, a. 5 ad 3.

392 In those things which are necessary for life, is it licit to prefer another to oneself? - Some probably deny it, because the order of charity demands that someone, other things being equal, love himself more than neighbor. Yet except if the public good required saving the life of the other. Others probably affirm it, for in these things one does not in reality love neighbor more than oneself, but loves the good of heroic virtue more than life; Tob. 2:3-8; 12:12. But except if he who exposes himself is necessary to the republic or to his own family. Hence it is licit to yield to another the plank from a shipwreck; to give oneself up to enemies for preserving the fatherland unharmed; to defend a prince by interposing one's body against the weapon of an assassin. For this is not to inflict death on oneself, but to permit it. But from a most grave cause it is licit not to withdraw oneself from danger of death, indeed to expose oneself to it voluntarily. And thus it is licit also for a Carthusian gravely ill to meet death rather than eat flesh-meat, from love of virtue, and of faith given to God, or of keeping a vow. - L. l. 3, n. 366; H. A. tr. 8, n. 1; S. Th. 3, D. 29, a. 5 ad 3; Struggl 20, tr. 7, q. 3, n. 8.

393 What order especially is to be observed among neighbors? The order to be observed in charity regards both the love itself, and the goods, and the persons. - As to love, one must attend whether it is a love merely appreciative and of simple complacency and joy concerning goods possessed, which is followed by worship, honor, reverence; or a love of efficacious benevolence and mercy by exterior work, by which we will and procure for another goods not yet possessed. - As to persons, there must be attended both the comparison to God, according to which some are more excellent and better than others, and the comparison to us, according to which some are more joined to us than others; but with ourselves we do not have conjunction, but unity and identity. As to goods, some are more excellent than others and more necessary, as was already declared in n. 389. - S. Th. 2. 2. q. 26, aa. 7, 9, 11, 12.

First, by the love of simple complacency, the better are to be loved more. - "Among neighbors, we ought to love more the better and those more closely related." S. Th. 2. 2. q. 44, a. 8 ad 2. For since "the principle of love is God and the one loving himself, it is necessary that according to greater nearness to either of these principles, the affection of love be greater." S. Th. 2. 2. q. 26, a. 6. - Hence by appreciative love of simple complacency and joy, parents are to be loved more than children or wife, benefactors more than those benefited; for the former have a greater likeness with God, the common parent and benefactor of all, and are more closely joined with God, the chief object of charity. By the other love of beneficence and mercy, those more closely joined are to be loved more. "It must be said that from this very fact that it is said, Thou shalt love thy neighbor, it is consequently given to be understood that those who are more near are to be loved more." S. Th. 2. 2. q. 44, a. 8 ad 3. If the intensity of love is considered, "those who are more near to himself a man loves with more intense affection toward that good to which he loves them, than better persons toward a greater good." S. Th. 2. 2. q. 26, a. 7. For every movement has intensity of speed from the disposition of the movable thing and the power of the mover. S. Th. ibid.

If conjunction with God and conjunction with us are considered at the same time, "some neighbors are near to us according to natural origin, from which they cannot depart, because according to it they are what they are. But the goodness of virtue, according to which some approach God, can come and recede, increase and diminish; and therefore from charity I can will that this person, who is joined to me, be better than another, and thus be able to arrive at a greater degree of blessedness." S. Th. 2. 2. q. 26, a. 7. "But there is also another mode by which we love more from charity those more joined to us, because we love them in more ways. For toward those who are not joined to us we have only the friendship of charity; but toward those who are joined to us we have certain other friendships, according to the mode of their conjunction to us. But since the good upon which any other honorable friendship is founded is ordered as to an end to the good upon which charity is founded, it follows that charity commands the act of any other friendship." S. Th. 2. 2. q. 26, a. 7.

For there are various friendships of men: the supernatural friendship of charity is founded upon communication of supernatural goods; other friendships are founded upon communication of particular goods. All these friendships can be subordinated to the first. Hence the same Angelic Doctor, 2. 2. q. 103, a. 3 ad 2, says: "The reason of loving neighbor is God. And therefore the charity by which God and neighbor are loved is the same. Nevertheless there are other friendships different from charity, according to other accounts by which men are loved." Therefore, other things being equal, by love of benevolence and desire, by which we will and wish for another a good not yet possessed, which beneficence follows by doing good, those who are more joined to us are to be loved more as to those goods which are owed to such conjunction. The reason is that communication of goods is the foundation of friendship and charity. And thus in those things which pertain to nature we ought to love blood relatives more; in matters pertaining to civil communication, our fellow citizens; in military matters, fellow soldiers ought to be preferred to others. But in spiritual helps greater account is to be had of those who are judged our sons, fathers, or brothers according to the spirit. Nevertheless not improbably carnal parents, even in spiritual matters, are to be preferred, partly because their conjunction with us is founded also in these things; partly because carnal conjunction, the foundation and basis of other conjunctions, is by its own nature prior and more stable, while other conjunctions supervene upon it and can be removed, as S. Th. 2. 2. q. 26, a. 8, warns. But the grace of charity does not destroy the inclination of nature, but perfects it and directs it to a supernatural end. S. Th. l. c., a. 7. And what has been said of parents ought by the same reason to be said of children and carnal brothers, in comparison with spiritual sons or brothers.

Finally in goods pertaining to nature and to conserving bodily life, help must be given, other things being equal: 1. to one's wife, because she is one flesh with the husband; 2. to children, for whom by natural right parents are more obliged to provide than conversely; for children ought not lay up treasure for parents, but parents for children, says the Apostle, 2 Cor. 12:14, and teaches S. Th., a. 9; 3. to parents, but more to the father than the mother, because he obtains the more excellent account of principle, S. Th., a. 10; indeed, in a case of extreme necessity, S. Th., a. 9, 11 ad 3; q. 31, a. 3 ad 4, thinks that parents must be helped before all others, even wife and one's own children, since they were the cause and principle of our existing; therefore equity demands that in extreme necessity, by freeing them from destruction, we repay as much; 4. to brothers, sisters; 5. to other blood relatives; 6. to benefactors, friends. Other things being equal; for to a distinguished benefactor or friend, for example, help must be given by the law of charity rather than to a blood relative not very near or not well deserving of us. Similarly it seems that spiritual brothers must be helped more, even in temporal goods, than relatives not very near, since spiritual conjunction excels carnal conjunction.

There is indeed no order on the part of the good which we wish for the neighbor through supernatural charity, if generally such good is considered according to itself. "As to this we love all men equally from charity, because we wish for all the same good in genus, namely eternal blessedness." S. Th. 2. 2. q. 26, a. 6 ad 1. Yet if the aforesaid good is considered according to the diverse participations of blessedness, we ought from charity to will a greater good to those who are nearer to God. "And this pertains to charity, that it wills the justice of God to be preserved, according to which the better participate more perfectly in blessedness." S. Th. 2. 2. q. 26, a. 7.

But if necessary good is attended to, other things being equal, those are to be loved more, and indeed with efficacious love, who are in greater necessity. For since the obligation of this efficacious charity is not except by reason of necessity, it is clear that generally the greater necessity obliges more. But since a greater or lesser obligation also depends on greater or lesser conjunction, and there are diverse degrees both of need and of nearness, no universal rule can be determined for all cases as to whom help should be given more. Therefore this requires the judgment of a prudent person. And thus, generally, a stranger in grave spiritual necessity must be helped rather than a blood relative in grave temporal necessity. S. Th. 2. 2. q. 26; q. 31, a. 3; q. 32, a. 9; q. 44, aa. 7, 8; q. 64, a. 6 ad 2; L. 27.

394 Is it against charity to desire a temporal evil for neighbor, or to rejoice over it, because of a good end? - R. Negatively, if the due order of charity is preserved, i.e., if it is done because of a greater good, or because of a lesser evil. R. Affirmatively, if the order of charity is perverted. Confirmation from propositions 13, 14, 15 condemned by Innocent XI. - To desire; with an inefficacious desire; for it is not licit to inflict evil on neighbor, and therefore neither to desire it efficaciously.

Therefore it is licit to wish temporal evil for neighbor, or to rejoice over it: 1. because of the spiritual good of the neighbor himself; 2. because of the common good, whether spiritual or temporal; 3. because also of the good of many persons, of much greater moment, e.g., of the family, community, etc. - But it is illicit for a wife to desire the death of her husband because she is unjustly treated badly by him, or of her daughter in order to avoid her own trouble, because, on account of deformity or poverty, she cannot marry. - Hence, if it is against charity to wish evil for neighbor, it is also against charity to imprecate evil upon neighbor; and each per se is grave. For if charity commands loving neighbor, it consequently forbids hating him, which is to will evil. - L. 30; l. 5, nn. 21, 22; S. Th. de Carit., q. un., a. 8 ad 10; 3, D. 30, q. 1, a. 1 ad 4; 2. 2. q. 76, a. 1; Viva, in prop. cit., n. 20; Struggl, q. 5, n. 9; E. M. 389.

III. On the Love of Enemies

395 Must even enemies be loved? - It is certain that enemies must be loved in some way, since they are neighbors; and this is also established from the Gospel, Matt. 5:43 seqq. This precept, insofar as it is negative, prohibits that anyone ever pursue his enemy with hatred; but insofar as it is affirmative, it also obliges to positive benevolence and external beneficence according to the measure of the necessity in which he is placed. - Therefore the question is only about the mode of this positive love to be had from precept, which is explained in the following paragraphs.

396 Any man is bound per se to show to his neighbor, even an enemy, the common signs and benefits of love from precept; but special ones only from counsel, unless a reason of obligation accedes from elsewhere. Per se, because sometimes a reasonable cause is present for denying them for a time, e.g., by reason of due correction or punishment, of a good effect upon sons or inferiors, or because there is hope that from it he will be amended, or because of a prudent fear of quarrels from the sight or conversation of the enemy, or because of a prudent fear that the enemy will abuse those signs, even if common, for inflicting a new injury; likewise because of the expression of just sorrow conceived from injury, etc. Neighbor even an enemy: An enemy is not to be loved insofar as he is an enemy; thus rather he is to be hated; but insofar as he is neighbor. For by enemy is understood one who has offended or injured undeservedly, and pursues us with hatred. Common signs and benefits of love are those which by reason of general charity are owed to a Christian by any Christian in common, to a fellow citizen by a fellow citizen, to a relative by a relative, and so forth. - But special ones are those which are not owed by reason of general charity, but are shown to some person by reason of a more special friendship and familiarity. But since this is undertaken by free will, hence those special signs proceed not from the debt of charity, but from the liberality of charity. Unless a reason of obligation accedes from elsewhere, such as would be: 1. fear of scandal from omission; 2. hope of the salvation of the enemy; whence, if by one of these things you can, without your inconvenience, reconcile an enemy to yourself and to God, to omit it would be grave; 3. temporal or spiritual necessity; 4. request for pardon for fault and exhibition of special signs of love. But in this last case, as to special friendship and familiarity, its restoration is not necessarily always to be urged. For that special friendship is not owed even to a friend; therefore a fortiori it is not owed to an enemy, since it is altogether voluntary.

Proof of the first part: 1. from the most common opinion of theologians; 2. because to deny those common signs is a manifestation of hatred, which is opposed to charity. Proof of the second part: 1. likewise from the most common opinion of theologians; 2. because, since no other union remains for us with an enemy except the sole union of common charity, we are bound to show him only those signs which are common signs of charity. Struggl, q. 4, nn. 29-31; S. Th. 2. 2. q. 25, aa. 8, 9; q. 27, a. 7; q. 31, a. 3; 3, D. 30, q. 1, a. 2; de Carit., q. un., aa. 8, 9; L. 28.

397 Resolves: It is not licit to exclude an enemy from common prayers, e.g., the Lord's Prayer, and that which is instituted for the community; nor from common alms, the return of a greeting, an answer, the sale of goods exposed for sale, because these are common signs of love. But no one, speaking per se, is bound to loving an enemy by a positive and particular act, nor to greeting him, speaking to him, visiting him when sick, consoling him when sad, receiving him with hospitality, or dealing familiarly with him, etc., because these are special signs of love. Therefore, if any of these, attention being paid to circumstances of places and persons, were a common sign of love, it would no longer be licit to abstain from it, as could easily happen when lodging in the same family, community, college, by reason of consanguinity, common life in religion, common education and study. Struggl, q. 4, n. 36; Sporer, tr. 2, in 1 Pr., c. 6; L. 28.

398 Although anyone is bound not only interiorly to remit an offense to an enemy legitimately asking pardon, but also to show external signs of remission, nevertheless he is not bound immediately after the offense itself has been inflicted. Nor indeed is he bound to remit satisfaction either for personal injury or for real harm, if he has been harmed. Indeed he is not even bound to accept it if it is offered; but he can also juridically ask for compensation, provided hatred is put aside.

Proof of the first part. As to the internal act: Matt. 5:44: But I say to you: Love your enemies. And ibid. 6:15: If you will not forgive men, neither will your Father forgive your sins. As to the external act: Because otherwise you would be judged to contemn the enemy, and to wish to persevere in hostility. "But if he (the enemy or offender) does not show fitting satisfaction, the offended person is not bound to speak to him, namely when he either does not wish to satisfy at all, or only halfway." S. Antonin., Summ., p. 2, tit. 8, c. 2, § 6. But here one must carefully note whether the offended person, while he refuses certain offices to the offender, inflicts or wishes some grave evil to him. For if this is absent, and no other grave inconveniences can be feared from these offices denied to the offender, someone ought not immediately to be accused of grave fault, so that on account of it the confessor would rightly deny absolution. Cf. 396, 397; Coninck, de Virt. theol., d. 29, n. 60. But the reason of the restriction made is that the matter seems too violent and above human frailty: to compel an injured person immediately to make reconciliation, the disturbance of soul not yet calmed. Whence an opportune time must be awaited, and meanwhile it suffices that the offended person put aside hatred. Indeed it is sometimes licit to omit common signs of love for a time, as was said at the beginning of n. 396. - Offense. A simple offense is the injury of another's will, by which someone causes annoyance to another against his rational will, and as it were gives a certain right to indignation and aversion. Cf. 400.

Proof of the second part. Because charity is not opposed to justice. For charity does not forbid exacting from an enemy fitting satisfaction either for an injury inflicted, or even for damage caused. Indeed this can also be useful for restraining the wickedness of a man. Sporer, l. c., n. 18. Proof of the third part. Because vengeance by public authority is licit. Therefore it is licit to wish public punishment for an enemy, and to seek it. - But the reason of the limitation is that "if his intention is borne principally toward the evil of him upon whom he takes vengeance, and rests there, it is altogether illicit; because to delight in the evil of another pertains to hatred, which repugns to charity, by which we ought to love all men. Nor is someone excused if he intends the evil of him who unjustly inflicted evil upon him, just as someone is not excused by the fact that he hates one hating him; for man ought not to sin against another because that person first sinned against him; for this is to be overcome by evil, which the Apostle prohibits in Rom. 12:21, saying: Be not overcome by evil, but overcome evil in good. But if the intention of the one avenging is borne principally toward some good, which is reached through the punishment of the one sinning, for instance toward the amendment of the sinner, or at least toward restraining him and the peace of others, and toward the conservation of justice and the honor of God, vengeance can be licit, the other due circumstances being observed." S. Th. 2. 2. q. 108, a. 1.

These things indeed speculatively. Practically, it is certainly difficult for public vengeance from love of justice to be separated from inordinate love of private vengeance, which is illicit, Rom. 12:19 seqq., if the punishment is very grave, e.g., of death, mutilation, and no advantage comes to the injured person from it. Likewise, if the offender satisfies as much as he can, to urge him to that which he cannot do seems against charity. Struggl, q. 4, nn. 33, 34; L. 28.

To this therefore belongs vindication, which is a certain special virtue, a potential part of justice, through which force or injury, and altogether anything obscure or ignominious, is driven away by defending or avenging oneself. Virtue, and therefore the punishment to be rendered to the evildoer, for the injury inflicted, proportioned, and the order of reason observed, which is that in graver offenses punishment be imposed by public authority. But in lighter offenses it is impossible to have recourse to the judge. Hence by moderate displeasure or by another rational mode which is in our power, to take legitimate vengeance, so that the boldness of the offender may be repressed, peace conserved, or another good procured, is not illicit. - "Two vices are opposed to vindication: one indeed by excess, namely the sin of cruelty or savagery, which exceeds measure in punishing; but the other is a vice which consists in this, as when someone is too remiss in punishing." S. Th. 2. 2. q. 108, a. 2.

399 Although hatred of enmity, whether of the person according to himself and of the goods which he has in himself, namely by willing evil to him as such, or insofar as it is evil to him, from its genus is mortal, nevertheless hatred of abomination, or of quality, by which we are averse not to the man but to his malice, is licit. - This is clear of itself, and theologians commonly teach it. Hence a private person who, averse from another, flees him, if he does this so that he may deprive him of his conversation and consolation, and thus sadden him and that it may be ill with him, this is hatred of enmity and sin. But if, wishing no evil, he only flees because the person is discordant with his nature, or is accustomed to be troublesome to him, this is hatred of abomination and aversion, and sin if it is irrational; such it will not be if the person is in reality very harsh, provided contempt, scandal, and desire of vengeance are absent. - Struggl, q. 4, nn. 26, 28, 37; q. 5, n. 6; L. 30; S. Th. 2. 2. q. 24, a. 3.

400 Must the offender ask pardon from the injured person? - R. Affirmatively per se; for in the same way in which charity was destroyed, it ought to be repaired; unless nevertheless another means, or a more fitting mode of reconciliation, is available, by furnishing various offices or benefits, or unless asking pardon seems likely to profit nothing toward placating the offended person. They also except the case in which the offender is far superior to the offended person, unless perhaps such enormity of injury urged that it would require the petition of pardon even from a subject. Likewise the case is excepted in which the offended person is prudently judged to pardon it. But in reality other means of placating the offended person are not lacking. La-Croix, l. 2, n. 189; Struggl, q. 4, n. 35. Pardon. A simple offense is compensated by reconciliation; an injury by satisfaction. Therefore he who simply offends another, by causing displeasure to him, is simply bound himself to procuring restoration of friendship. But he who has injured not only the will of another, but also his right, is bound to undergo some punishment, humiliation, annoyance, for repairing the injury inflicted; and therefore he is bound to ask pardon.

IV. On Alms

401 What is alms? Alms, generally, is an act of charity and mercy by which the necessity of neighbor is relieved. One kind is spiritual, another corporal, according as that necessity is spiritual or corporal. We treat here only of corporal alms. The principal question is concerning its precept, which is explained in the following paragraphs. S. Th. 2. 2. q. 32. Alms strictly taken, about which the speech is properly here, is the largess of those things which are necessary for the sustenance of life. But taken more broadly, it embraces any help whatever for freeing neighbor from bodily evil. Seven works of corporal mercy are listed: to give food to the hungry, drink to the thirsty, to clothe the naked, to lodge travelers, to visit the sick, to visit those detained in prison, to bury the dead.

402 A true precept of alms is given. - Proof 1. Ecclus. 4:1: Defraud not the poor man of alms; Matt. 25:41, 42: Depart from me, you cursed, into everlasting fire... for I was hungry, and you gave me not to eat; I was thirsty, and you gave me not to drink. 2. Because charity commands loving neighbor, and therefore bringing help to him in necessity. Struggl, q. 4, n. 40; S. Th. 2. 2. q. 32, a. 5; E. M. 397.

403 No one is bound to give alms from goods necessary to himself for life, unless the necessity were of such a person upon whom the safety of the republic depended. Goods necessary for life are called those without which someone, and those whose care he has, cannot be or live. Therefore goods necessary for life are also those which are necessary for feeding and educating children, for supporting a maidservant who watches over infants or attends the sick. - Proof 1. from the common opinion of theologians. "That without which," says S. Thomas, "someone cannot be or live, either himself, or those whose care he has, ought not to be spent in alms," 4, D. 15, q. 2, a. 4, q. 1. - 2. Because the right order of charity demands this. Struggl, q. 4, nn. 41, 42; Suarez, d. 7, s. 4, n. 6; Valentia, t. 3, d. 3, q. 9, p. 4; S. Th. 2. 2. q. 32, a. 6.

404 Alms is to be made only from one's own goods, and those of which one has free administration. - For charity must keep justice uninjured. Nevertheless it can be done from the goods of another when neighbor is in extreme or quasi-extreme necessity, and cannot be helped from elsewhere. Then all things are common. S. Th. 2. 2. q. 32, a. 7; L. 33.

405 Note: "When several know the extreme necessity of neighbor, all are bound to help by equal parts; if the others are unwilling, all will be bound in solidum, and all knowing and omitting will sin mortally. If one wishes to furnish the whole by himself, the others will be freed. But if, after the others have been warned about contributing and have refused, one has furnished the whole, he will be able by right to exact from the others their rated parts, or to compensate." Sporer, in 4 Pr., c. 6, n. 50.

406 Resolves: It is not licit to give alms from goods liable to restitution, e.g., things taken by theft; nevertheless it is licit from things acquired by an illicit work, but not with injustice, e.g., from meretricious gain. It is not licit for children, children of a family, servants, maidservants, to give alms except slight alms, in which namely the will of parents and masters is presumed. For this same reason a wife can make ordinary and common alms according to the custom of her condition; but not extraordinary ones without the consent of her husband, unless from goods altogether her own, of which namely she has both ownership and administration, and receives the fruits. Tutors and curators, who have care of others' goods, can make modest alms from the goods which they administer, such namely as those whose goods they are ought themselves to make; for they act in their place, yet moderately, since they must render an account of expenses. L. 33; l. 3, n. 540; S. Th. 2. 2. q. 32, aa. 7, 8; Struggl, q. 4, n. 49.

407 In extreme necessity, neighbor must be helped even from goods in some way necessary to one's state. Goods necessary to one's state are those which we need in order to live honorably or decently according to our state. But these are the things which are required, according to one's proper condition, for supporting servants, receiving guests, honorable gifts, banquets customarily to be furnished, moderate pomp, the limits of honorable liberality being observed, common events also being considered, future necessity, and attention also being paid to the improvement of an inferior state and honorable ascent to a higher one. Those things which are necessary to one's state do not consist in something indivisible, but have great breadth, and greater breadth for a greater state. In some way, because if you ought to fall out of your state, you are not bound. - Proof 1. from the common opinion of theologians; 2. because the order of charity requires this. For the life of neighbor ought to prevail over a good of ours far inferior. But the extreme necessity of neighbor is regularly driven away without notable inconvenience of the giver. - La-Croix 201; Struggl, q. 4, nn. 42, 47; S. Th. 4, D. 15, q. 2, a. 1, q. 4; a. 4, q. 1; 2. 2. q. 32, aa. 5, 6; L. 31.

408 In grave necessity, neighbor must be helped from goods superfluous to life and state; indeed also, probably, from goods necessary to state, yet with very slight detriment to one's state. Proof of the first part. For the order of charity demands that we will and procure the good of neighbor when on the one hand neighbor is constituted in grave necessity, and on the other hand either no inconvenience results to us, or only a small one. "That which remains, give alms." Luke 11:41. Proof of the second part, by the same reason, but less validly; for simply a slight inconvenience is not really had in the case, but one fairly grave, since the matter is not about extreme necessity, but about grave necessity, which, attention being paid to the conditions of persons, often cannot be driven away without notable inconvenience of the giver. Hence St. Thomas says that it falls not under precept, but under counsel. 2. 2. q. 32, a. 6. But if that grave necessity of neighbor is graver, and almost extreme, then an obligation is present of making alms almost as in extreme necessity, from which it is little distant. - L. 31; S. Th. 2. 2. q. 32, a. 6; 4, D. 15, q. 2, a. 1, q. 4, a. 4, q. 1, 4 ad 4; Struggl, q. 4, n. 45.

409 Resolves: Both in extreme and in grave necessity, as much must be given as suffices here and now for relieving this necessity, unless there are others who wish to help him. If therefore neighbor needs only the use of a thing, it is enough to lend it, e.g., if you lend clothing to one stripped by enemies, or a horse to one wounded, until he returns home. Nevertheless no one is bound to spend a great sum of money for freeing a poor man from danger of death, or for procuring extraordinary and costly remedies for him. For no one, attention being paid to the condition of his state, is bound even for his own life to spend as much in procuring extraordinary medicine for himself. S. Th. 2. 2. q. 32, a. 5; L. 31; La-Croix 215; Struggl, q. 4, n. 48; Lugo, de Iust. et Iur., d. 16, nn. 167, 168.

410 In common necessity, he who has goods superfluous to life and state is sometimes bound to give alms. - Proof 1. from the common opinion of theologians. Proof 2. both because each one is bound to love neighbor as himself, and because otherwise those poor persons would fall into grave necessity. Proof 3. For the Lord "commands all superfluous things to be shown to the poor, according to that of Luke 11:41: That which remains, give alms." S. Th. 2. 2. q. 87, a. 1 ad 4; Leo XIII, Encyclical Letter of 15 May 1891, on the condition of workers. - This indeed is a positive and general precept; and therefore then certainly it urges when "right reason requires," S. Th. 2. 2. q. 32, a. 5, that is, that we assist the necessity of neighbor. S. Th. ibid. Therefore the obligation is not of giving everything superfluous to the poor who are in common necessity. Struggl, q. 4, nn. 40, 41, 43; L. 32; S. Th. 2. 2. q. 66, aa. 2, 7; Quodl. 8, a. 12; E. M. 405.

411 Note: "Nevertheless there is not present (for laypersons) an obligation of furnishing the whole superfluity; but it suffices if a fiftieth part of annual revenues which remain be given... and if the revenues are richer, less than a fiftieth part." But this precept does not oblige all in solidum, but commonly all the rich. And if individuals sometimes give something, the common necessities of all are sufficiently helped. L. 32; H. A. tr. 4, n. 19; S. Th. 2. 2. q. 32, aa. 6, 10.

412 Does the precept of alms oblige under grave sin? - R. Affirmatively, in extreme or quasi-extreme necessity. Thus all. For then certainly a grave precept of charity urges. But in grave necessity, some probably and commonly affirm it, because since in Scripture men are frequently condemned for neglected works of mercy, these are not to be restricted to extreme and rare necessity. But others deny it, and this opinion seems to many at least extrinsically not improbable. Indeed S. Th. 2. 2. q. 32, aa. 5, 6, in which he treats expressly of the precept of alms, requires on the part of the giver superfluity according to his proper condition and state, and on the part of the recipient extreme necessity. "Since one person cannot help all those having necessity, not every necessity obliges to precept, but that alone without which he who suffers necessity cannot be sustained.... Thus therefore to give alms from the superfluous is in precept, and to give alms to him who is in extreme necessity." These things in a. 5 c. And ibid. ad 3 the Holy Doctor repeats the same: "It must be said that there is some time in which one sins mortally if he omits to give alms: on the part indeed of the recipient, when an evident and urgent necessity appears... but on the part of the giver, when he has superfluous things according to the present state."

But in common necessity, others also probably and commonly affirm it, as is gathered from the sentence which Christ is about to pronounce on the last day through those words: I was hungry, thirsty, etc. For Christ would not allege hardness toward the poor as a reason for condemning the wicked unless this vice were common and frequent among men, which it would not be if there were no obligation from superfluous things to spend alms on the poor who occur. Confirmation from 1 Tim. 6:17, 18: Command the rich of this world... to give easily, to communicate..., where those words, command and easily, seem to indicate a precept even outside grave necessity. And Luke 11:41: That which remains, give alms. But others hold either that there is no obligation, or that the obligation at least is not grave, but only light; nor is this opinion without all probability. For the obligation of alms does not arise from the sole superfluity of goods, on the part of the giver, but also simultaneously from necessity on the part of the recipient, which in poor persons commonly occurring is very small: their condition is sufficiently tolerable for them. Struggl, q. 4, nn. 43, 45-47; Suarez, d. 7, s. 3, nn. 7, 10; L. 31, 32; S. Th. Quodl. 8, a. 12; 2. 2. q. 32, a. 5; q. 71, a. 1; E. M. 407.

The general precept of alms from what is superfluous to life and state, according as it shall have seemed opportune to each one, can be confirmed by the natural order of things itself. For "those things which are of human right cannot derogate from natural right or divine right. But according to the natural order, instituted from divine Providence, lower things are ordered to this, that from them human necessity may be helped. And therefore by the division and appropriation of things proceeding from human right, it is not impeded that human necessity must be helped from things of this sort. And therefore the things which some have superabundantly are owed by natural right for the support of the poor.... But because there are many suffering necessity, and all cannot be helped from the same thing, the dispensation of one's own things is committed to the judgment of each one, so that from them he may help those suffering necessity." S. Th. 2. 2. q. 66, a. 7 c.; Quodl. 8, a. 12; L. 32.

From the superfluous. The obligation of giving alms is not had from superfluity if necessity is lacking, nor evidently from necessity if superfluity is lacking; but from the superfluity of the giver and at the same time from the necessity of the recipient. For on the part of the giver "first it is necessary that each one provide for himself and for those whose care is incumbent upon him, and afterward from the residue help the necessities of others.... But on the part of the recipient it is required that he have necessity, otherwise THERE WOULD BE NO REASON why alms should be given to him." S. Th. 2. 2. q. 32, a. 5. Whence it is evidently clear that the obligation of giving the whole superfluity precisely by reason of the superfluity itself is not present. 1 John 3:17.

From the superfluous. Those rich persons who do not retain their goods idle, but spend them in completing pious or profane works, whether for private or public utility, which consequently also supply necessary support and even profit to many workers, already from those things which they have superabundantly help the necessity of others, and much better, as is clear, than if they distributed them once among the poor.

413 Resolves: If someone rich and abundant, without any reasonable cause, were to repel all poor persons from himself, he is truly in a bad state. Nevertheless absolution is not easily to be denied to anyone, however rich, who repels all the poor without alms, both because of the disagreement of authors concerning this obligation, and because of the difficulty of judging concerning the superfluity of goods and the necessity of the poor, and because of the presumption that others wish to help, and also because in the present payment of taxes someone also concurs in relieving the poor, for whom public hospices are appointed, and other works of public beneficence are exercised for them. Laym., n. 5; Struggl, q. 4, nn. 44, 50, 51; Diana, t. 4, tr. 7, rr. 8, 42; L. 32; S. Th. 2. 2. q. 71, a. 1.

What has been said about alms must likewise be said about all other works of mercy. Hence physicians, advocates, etc., are bound, generally and speaking per se, to devote labor to the poor gratis, because they are in true necessity and cannot be helped by others. If some evil is imminent to neighbor which can be averted without grave inconvenience, it must be averted, e.g., by removing the cause of damage, for instance fire from buildings, by denouncing the author of damage to be inflicted, by opportunely forewarning him to whom damage is imminent.

V. On Fraternal Correction

414 What is fraternal correction? - Fraternal correction is an admonition by which someone from charity tries to recall a neighbor from sin, insofar as this is a spiritual evil of the one sinning himself. Therefore the end of this fraternal correction is the amendment of the delinquent. Whence fraternal correction is an act of charity and mercy. It differs from judicial correction, because this is done by public authority, and chiefly for the good of others, especially the common good, and at the same time for that of the delinquent himself, and is an act of justice; but from paternal correction, because this is done by the authority of a superior, chiefly for the private good of the delinquent himself, and at the same time of others and the common good, and can be an act of charity and justice. These belong only to particular persons over their subjects, namely Prelates, who not only must admonish, but also correct by punishing; the former belongs to all, since it arises only from the motive of charity, which obliges all. Ecclus. 17:12. Hence, if in a Prelate himself something correctable is found, he too would have to be rebuked charitably and reverently by an inferior fit for this. 1 Tim. 5:1, 2. When denunciation has been made to a prelate as to a father, and as to a person who profits toward the good of neighbor and his amendment, he cannot afterward proceed as judge. S. Th. Quodl. 11, a. 13. - Struggl, q. 4, nn. 52, 60; S. Th. 2. 2. q. 32, a. 2; q. 33, aa. 1-4; 4, D. 19, q. 2, a. 1; L. 34; E. M. 409.

415 Is there given a true precept of fraternal correction? R. Affirmatively. Proof 1. from natural law, by which the members of one body by force of charity are bound to help one another mutually. 2. From positive law, Matt. 18:15: If thy brother shall sin against thee, go and rebuke him between thee and him alone; Ecclus. 19:14: Correct thy neighbor... lest perhaps he repeat it. Therefore it must be done secretly, lest perhaps, reputation being lost, by which he was held back from sin, someone become worse. - Struggl, q. 4, n. 53; S. Th. 2. 2. q. 33, a. 2.

416 What is the matter of this precept? Every mortal sin of neighbor per se is sufficient matter, so that this precept obliges under mortal sin. Proof 1. from the common opinion of theologians. 2. Because since mortal sin removes the spiritual life of neighbor, it induces sufficient necessity of correction. Hence he who can easily impede a mortal sin of neighbor through correction, and neglects it because of vain fear of some temporal evil, sins mortally. Every mortal sin; because although venial sin is matter for correction, nevertheless it does not oblige gravely, nor except if you can do it very easily. Yet except if the speech is about religious orders. For if through venial sins regular discipline seems either to be entirely dissolved or notably diminished, there can be a grave obligation both in Prelates and also in private persons, since each is bound from charity to avert this most grave evil of religion.

Except also if someone through venial sin is constituted in proximate danger of sinning mortally, etc. Per se, because if someone because of fear, shame, pusillanimity, thinks himself not so strictly obliged or less suited for correcting, he seems to sin only venially. - S. Th. 2. 2. q. 32, a. 2; q. 33, a. 2; L. 34, 35; l. 4, n. 13; Diana, t. 1, tr. 4, r. 8; Struggl, q. 4, nn. 55, 56. Every mortal sin; therefore the obligation of correction is absent if someone sins from invincible ignorance. Yet an obligation of warning can be present per accidens, by reason of charity, because of damage to be averted from the ignorant person himself, or from a third party, or from the community. Cf. 423.

417 When does the aforesaid precept oblige? - This precept obliges when these circumstances concur: 1. If the sin of neighbor is certainly established for you; but only a superior is bound to investigate. Prov. 24:15. 2. If it is not established that he has amended himself, nor established that he will amend himself, but that he will relapse; because alms must be made only to the needy. - 3. If another equally suitable is not present, who is thought likely to correct. 4. If there is hope of fruit, because, when the end is despaired of, the means cease; unless public damage follows from omitted warning, as, for instance, if others think what is not corrected is licit, or if scandal of others follows.

Public; for if the damage is private, of a third party, although there is no strict obligation of warning, nevertheless it can be done if he is not bound from charity to suffer that damage. For if he can vindicate his own thing for himself, another can warn the possessor about its being restored; for the obligation of charity is equal toward the owner and toward the possessor. And practically some hope is regularly always present that this person may wish to restore another's thing, moved by the obligation of conscience. - 5. If there is a good occasion, a suitable place and time, and you can do it without your grave harm, unless nevertheless someone is bound to correct by reason of office. - But if any one of these is lacking, the precept does not oblige. S. Th. 2. 2. q. 33, aa. 2, 4-6; L. 36, 42; Struggl, q. 4, nn. 54, 57; E. M. 412.

418 Resolves: Private persons among themselves are rarely bound to correction, at least under grave sin, unless they are familiarly joined to one another, because rarely are all the required conditions found; still more rarely toward superiors because of unsuitability. Prudence generally persuades that correction be omitted toward those whose character is wholly unknown, lest, receiving the correction with an unjust mind, they become worse. Scrupulous persons are ordinarily excused from making fraternal correction, because either they are too greatly wearied, or are unfit; for, disturbed by scruples and anxieties, they lack the necessary discretion for correcting, and are not able to attend to excusing causes.

419 Does the aforesaid precept oblige all equally? - Although the precept of correction obliges all, even subjects, nevertheless it obliges Prelates more. The reason for the first assertion is that all are members of the same body and are bound to furnish external offices of charity to one another. The reason for the latter is that subjects are bound only from charity, but Prelates also from office and justice. - S. Th. 2. 2. q. 33, aa. 3, 4, 5; L. 40.

420 Resolves: Prelates, Bishops, pastors, magistrates, are bound, even with great inconvenience to themselves, to impede sins both public and occult of their subjects, because they are obliged from justice to procuring and protecting the common good. - "Correction of the delinquent... pertaining to Prelates, which is ordered to the common good and has coercive force... is not to be dismissed because of the disturbance of him who is corrected: both because, if he does not wish to be amended of his own accord, he must be compelled through punishments to desist from sinning; and also because, if he is incorrigible, through this provision is made for the common good, while the order of justice is preserved, and others are deterred by the example of one." S. Th. 2. 2. q. 33, a. 6. Superiors are bound from office to watch over subjects and inquire into their sins, yet not greatly concerning some certain person, unless some peculiar reason moves them to this. - Struggl, q. 4, nn. 55, 57, 58; Diana, t. 7, tr. 4, rr. 24, 30; L. 40, 42; E. M. 415.

421 What order must be observed in correction? - The order to be observed in correction is that which Christ prescribed, Matt. 18:15-17, namely that you correct secretly, then, if secret admonition has profited nothing, before witnesses; then, if the second admonition has not profited either, that you refer it to the Prelate of the Church or superiors. Nor is this licit before, even if the superior has commanded it, because it would be against charity. - Yet except: 1. Unless it is better for the matter to become known to a superior, a good and prudent man, than to other witnesses. 2. Unless the sin is public; for then it can be corrected publicly. 3. Unless it tends to grave damage of the community, if it does not immediately become known to the superior, e.g., if someone is plotting betrayal, or secretly spreading heresy; for then it must immediately be indicated to the superior, because the common good is to be preferred to private good. 4. Unless it tends to grave damage of a third party; for that order of correction yields to a greater obligation of the same charity. - 5. When the one to be corrected is content that it be immediately signified to the superior, as among certain religious, who as to this have renounced their right. - L. 41; l. 4, nn. 242-247; S. Th. Quodl. 11, aa. 12, 13; 2. 2. q. 33, aa. 7, 8; Suarez, d. 8, s. 6; Struggl, q. 4, n. 59.

422 Note: If it is certainly established that a brother has perfectly amended an occult sin, and there is no danger of relapse or harm from it, either to himself or to another, it is not licit to denounce him to a father or Prelate. The reason is that the motive of charity ceases, and accordingly the reason of denouncing, and therefore it is a sin, indeed mortal from its genus. For the end of fraternal correction is the amendment of the delinquent himself. S. Th. 2. 2. q. 33, aa. 2, 3, 6. If the immediate superior himself alone can amend the delinquent, so that no danger of harm or relapse is imminent to himself or to another or to the community, he seems to sin by manifesting the delict to the mediate superior. Likewise he sins when he corrects by publicly manifesting the occult delict of a subject which he can amend secretly and paternally. In communities living under a rule, in colleges, seminaries, etc., it is generally expedient that correction be done by way of denunciation to the superior, either by oneself or through another; nor can members or fellow residents be absolved if they do not consent to such denunciation, where grave damage to the community is involved.

Likewise, by natural right, publicly corrupting priests must be denounced to ecclesiastical superiors, who inflict or seem likely to inflict great spiritual damage on the faithful. S. Th. 2. 2. q. 33, a. 7. Correction must be applied not always immediately, but when greater fruit is hoped for; hence sometimes a repetition of sin can be permitted, so that someone may come to his senses more fervently. Nor does it suffice that correction has once been made, but it must be done again and again when fruit is hoped for. "To detain a man for an hour from some illicit work to be perpetrated immediately is licit for anyone, just as when someone detains someone lest he throw himself down, or lest he strike another. But simply to shut up or bind someone belongs only to him who has the power to dispose universally concerning the acts and life of another, because by this he is impeded not only from doing evil things, but also from doing good things." S. Th. 2. 2. q. 65, a. 3 ad 3; Mol., d. 755, n. 4; Lugo, de Iust. et Iur., d. 21, n. 34; Struggl, q. 4, n. 59.

423 What about warning to be done? - To the precept concerning fraternal correction for the amendment of delicts must be added the precept concerning warning, by which neighbor is taught about truth.

It is commonly asserted that one sinning from invincible ignorance must per se be warned if the matter concerns a transgression of natural or divine law. L. 36. Yet this obligation, as to private persons, does not proceed from charity, since there is no spiritual damage in the case. It is asserted from reverence owed to the aforesaid law, and because that transgression is evil in itself. And more probably, from St. Alphonsus, l. c., the same must be asserted concerning a transgression of human law, because, the law being posited, that transgression is still evil. La-Croix, l. 2, n. 214. It does not proceed from charity, unless namely the matter concerns preventing harm to the ignorant person himself or to others. But from religion an obligation can proceed, if irreverence toward God must be impeded.

But what has been said concerning warning the ignorant person also holds concerning counseling one who is doubtful. From charity; but from obligation of office, there is a special obligation of warning for the superior and confessor of the ignorant person. Cf. v. 2, n. 814. Besides correction of the sinner, warning the ignorant, counseling the doubtful, there are four other works of spiritual mercy: forgiveness of offenses, concerning which it has already been said; prayer for the living and the dead, concerning which it must be said in the first Precept of the Decalogue; to console the afflicted; to bear troublesome persons patiently. For these there is not always grave necessity, nor does a grave obligation always urge for private persons, who cannot exercise these works without difficulty.

VI. On Scandal

424 What is scandal? - Scandal is defined: a word or deed less right, offering to someone an occasion of spiritual ruin. Word or deed, under which name omission also is understood. Less right, i.e., what either is evil in itself, as if you speak shameful things before a youth, or has the appearance of evil, as if, from a just cause, you eat flesh-meat on a forbidden day before others ignorant of that cause. Less right; for those things which are and appear right are expedient and edify. Offering occasion; although, metaphysically speaking, occasion is not the same as cause, nevertheless here that occasion is a true moral cause; for since the neighbor is really enticed by it and induced to sin, it exercises a true moral influence. Therefore a fortiori induction or solicitation and provocation to sin participates in the malice of scandal, which consequently contains the malice of direct scandal. Of spiritual ruin, namely mortal or only venial sin. Therefore spiritual ruin is not rumor, or the wonder of others, and a fortiori horror concerning the deed committed; but grave suspicions and rash judgments of others, detractions, calumnies, etc. Yet scandal is still had if occasion is given to another of sinning only materially, e.g., if another does the same, believing it to be licit, for instance if a priest offers an unconsecrated host to be adored. - Suarez, de Carit., d. 10, s. 1; de Cens., d. 6, s. 3; S. Th. 2. 2. q. 43, a. 1; L. 43.

425 How many kinds of scandal are there? - Scandal is one kind direct, another indirect, according as the ruin of neighbor, or sin, either is intended, or, although it is not intended, nevertheless is foreseen, at least in confusion. And if the spiritual ruin of neighbor is intended, or the offense of God, it is called diabolical, against charity toward neighbor and God; but otherwise, if only the sin is intended, e.g., of fornication, but not as the spiritual ruin of another or as offense of God. - Likewise scandal is one kind active, another passive. Active is scandal given, and this is that to which the given definition belongs. Passive is scandal received, and is the spiritual ruin itself of the neighbor, which is improperly called scandal, since it should better be called the effect of scandal.

But scandal can be active, or given, without being passive or received, because an action apt per se for scandal can be posited without the effect following. And conversely it can be received without being given; but then scandal is not properly to be attributed to the action of neighbor, but rather to the ignorance, imagination, or even malice of him who suffers scandal, or admits it without foundation. But this is called scandal of the little ones if it flows from the infirmity or ignorance of neighbor; but it is called pharisaical if it comes from the mere malice of the subject. L. 43; S. Th. 2. 2. q. 43, a. 1 ad 4; a. 3; Lugo, de Poenit., d. 16, n. 127.

426 Resolves: It is not always scandal if you sin before others, but only when, attention being paid to circumstances both of the person acting and of those before whom the act is done, it can probably be feared that by this act those who otherwise would not sin may be drawn to sin. Hence blasphemy uttered before religious and pious men does not have the account of scandal, but of horror and abomination. Likewise it is not scandal to sin before vile and infamous persons who already for another reason are about to sin, as if someone fornicates before others who are already prepared to do the same and are not moved by his example. - L. 43, 44; S. Th. 2. 2. q. 43, a. 5; Struggl, q. 5, n. 29.

427 What kind of sin is scandal? Scandal is a grave sin from its genus, having a special specific malice, whether it is direct or indirect. Proof of the first part. Christ the Lord exclaims: Woe to the world because of scandals...! Woe to that man by whom scandal comes! Matt. 18:7. Therefore scandal from its genus, unless namely smallness of matter excuses, is a grave sin. Proof of the second part. Scandal is directly opposed to fraternal correction, in which the removal of the sins of our neighbor is intended. Therefore it has a special specific malice against charity toward neighbor. Proof of the third part. "For if charity obliges one to correct neighbor and to impede him, when we can, lest he fall into sin, how much more does it oblige one not to impel him to sin by counsel or example?" L. 45; S. Th. 2. 2. q. 43, aa. 1, 4; E. M. 422.

428 Resolves: He sins only venially by reason of scandal who offers to another occasion of only venial ruin. This is true even if he directly intends that ruin, and indeed through a mortal act. For charity is not then gravely injured. On the contrary, he sins gravely by reason of scandal who offers to another occasion of mortal ruin, although he does this through an indifferent work, or only a venial one, e.g., if a religious utters joking and slightly shameful words before women, or before those who can take from them occasion of mortal sin. L. 44; S. Th. 2. 2. q. 43, aa. 4, 6; Ithur., Cas. 35.

Scandal given, as it is against charity, so from the same charity must be repaired. For if charity obliges us to correct a sinning neighbor, lest he sin, much more is he bound to draw neighbor back from sin who brought him into sin by scandal. It is regularly repaired by ceasing from scandal, by giving good example, by frequenting church and the sacraments, by detesting delicts and crimes. And if someone has spread false doctrines, by revoking and publicly retracting them.

429 What is the special malice of scandal? In direct scandal there is given sin not only against charity, but also against the virtue to whose violation the neighbor is induced. But in indirect scandal, both the opinion affirming and the opinion denying this other special malice are probable. Proof of the first part: 1. from the common opinion of theologians. 2.

Because any virtue prohibits not only that someone injure it, but also that he will and cause it to be injured by others. Proof of the second part: 1. because for each opinion there are grave theologians. 2. Because, as the indirect voluntary suffices for sinning, so also it suffices for sinning against such a virtue with respect to which it is indirectly voluntary; whence it is that in morals the direct and indirect voluntary pertain to the same species. Therefore probably in indirect scandal there is given sin not only against charity, but also against the virtue which is injured by the neighbor. But against this is that virtues do not oblige us to impede in others opposed vices, even if foreseen, but only that we not intend and procure that others injure them. It is proper only to charity alone to forbid giving another an occasion of injuring it. Therefore probably in indirect scandal there is not given sin against the virtue which the neighbor violates. "For just as in natural things that which is per accidens does not constitute species, so neither in moral things, in which that which is intended is per se, but what follows beside intention is as it were per accidens." S. Th. 2. 2. q. 39, a. 1. - Lugo, de Poen., d. 16, nn. 159, 168; Struggl, q. 5, n. 21 seqq.; L. 44, 45, 46, 47; l. 3, n. 537.

430 Resolves: It suffices in Confession to express generally the sin of scandal, nor is it necessary to indicate the species of sin to which others were indirectly induced. Much less is it necessary that circumstances be expressed which perhaps add species to the sins of others, e.g., whether those who could be induced to lust by a shameful speech or picture are married or bound by vow, etc. The circumstance of soliciting and inducing another to sin, e.g., to fornication, is only an aggravating circumstance, and therefore it suffices to confess the fornication alone. For the same malice of induction or scandal is had, although less, when someone does not solicit but only consents; for by consenting he still participates with the other in his sin, and is a cooperating cause toward his ruin. Therefore this malice is only more aggravated within the same species if someone positively solicits another. And the same must be said about shameful conversation and similar things. Thus Lugo, whose opinion seems sufficiently probable to St. Alphonsus, "since even in cooperation toward fornication there is present a sin against charity, well distinct from the sin of cooperation toward fornication, by cooperating toward the ruin of the other party." L. 46.

431 Must scandal of the little ones be avoided? - Scandal of the little ones or weak must be avoided, as often as it can be done without grave inconvenience, both by omission of an indifferent work and by omission of a good work not commanded. Proof. Because from charity we are bound to impede the evil of neighbor when we easily can, e.g., by abstaining from an action not very useful, or by delaying it, or by explaining our manner of acting, etc., when neighbor falls into that danger from a cause given by us. But the little ones or weak fall into that danger from a cause in some way given by us; for although our action of itself does not influence the sin of neighbor, nevertheless in fact it influences it, although this is because of the ignorance and infirmity of neighbor. Therefore. 1 Cor. 8:7 seqq. Hence it is clear that scandal of the little ones is not purely received, but in some way given, namely given not by reason of the work done, but by reason of the circumstances in which that work is done, although these are entirely extrinsic. L. 48; S. Th. 2. 2. q. 43, a. 7.

432 Must pharisaical scandal also be avoided? - Pharisaical or malicious scandal, at least ordinarily, is not necessarily to be avoided either by omission of a good work, or by omission even of an indifferent work not having the appearance of evil. Proof. Such scandal arises from the sole malice of him who receives scandal, and for this reason is in no way given, but purely received. But charity in no way obliges us to impede the sins of others which are altogether voluntary to them and altogether independent of our manner of acting, at least ordinarily; for charity does not urge with so great an inconvenience. Therefore. Matt. 15:14. Ordinarily; for "if care concerning the good of neighbor can oblige one to doing good, why not also sometimes to omitting it? Especially since man is thereby deprived of no spiritual good... because this very thing, namely to deprive oneself of the merit of that work because of the good of neighbor, will be a greater merit than the good work itself. Whence in works of counsel the matter is clear." Suarez, de Carit., d. 10, s. 3, n. 9. The case could be if, for example, fruit were hoped for from delaying a good work. Collectan. S. C. de P. F., n. 1723. But if the pharisaical scandal were for impeding spiritual goods, then it would altogether have to be contemned. S. Th. 2. 2. q. 43, a. 7.

433 Is it licit to advise a lesser evil to someone already determined to carry out a greater one? Some deny it, because he who advises a lesser evil truly advises evil. Others more probably affirm it, because this kind of counsel tends formally to this, that the greater sin not be committed. Therefore formally it advises only good. And Sanchez with the Salmanticenses adds that this is licit not only for private persons, but also for confessors, parents, and others upon whom from office it is incumbent to impede the sins of subjects. L. 57; l. 5, n. 77.

434 Resolves: It is licit to induce someone to drunkenness so that he may be impeded from a graver evil, for example, from committing homicide. L. l. 5, n. 77. Cf. 337. - It is licit to advise one willing to inflict greater harm upon one person to inflict lesser harm upon the same person. The same person, because by reason of justice the same does not seem licit with respect to another determinate person, at least ordinarily and speaking per se, because then that counsel is a true cause, of itself efficacious, of another's harm, and unjust; for the other is not bound to suffer that harm, whence he would be reasonably unwilling. Ordinarily and speaking per se; for, as Viva affirms, prop. 36 Innoc.

XI, to one wishing to steal something from Peter, because of which Peter would be reduced to extreme poverty, it could be advised that he steal a little from Paul, a very rich man, who otherwise would be irrationally unwilling in this. Indeed there are those who hold that it is licit to advise a lesser evil even with respect to a different determinate person, because this is always only to turn away from a greater evil, and not also to induce to a lesser, and it is confirmed by the example of Lot, who offered his daughters to be violated in place of the guests. Gen. 19:1 seqq. Sanch., de Matr., l. 7, d. 11, n. 16 seqq.; Vasquez, Opusc. de Scand., art. 1, dub. 2, n. 14; L. l. 3, n. 565; Diana, t. 7, tr. 5, de Scand., r. 36.

435 Is it licit to permit an occasion of sinning, so that the guilty person may be corrected, and even to set it up? - R. Affirmatively, when the other is judged probably to be ready from another source to continue the sin. The reason is that to permit is not to induce to sinning, and there is a sufficient reason for permitting; because the permission is then impeditive of a greater evil, for one sin is permitted lest several be done. Likewise even to set up the occasion of sin is not from its nature to induce to sin, but is an act of itself indifferent, from which a twofold effect follows, one good, which is intended, the other evil, beside the intention of the agent and from the malice of the sinner; and besides there is a sufficient reason for positing that act. Thus more probably, and it can be confirmed by the example of Judith, who, when she saw that the permission of lust in Holofernes would be an impediment of very many evils for the whole Israelite people, voluntarily set before him an occasion, namely her adornment; and nevertheless in this they commonly judge that she did not sin. Judith 10. - Struggl, q. 5, n. 34; L. 58.

436 Resolves: It is lawful for a father and master not to remove an occasion of stealing from sons or servants, when they know them nevertheless to be inclined and ready to steal, so that thus, being caught, they may be punished and come to their senses. It is licit for a keeper of fields to hide himself, so that he may catch those causing damage and keep himself safe from the danger of damage to come. L. l. c.; S. Th. S. q. 62, a. 3 ad 4.

437 Does a girl sin mortally by presenting herself to be seen by a man who will suffer scandal? St. Alphonsus, 53, has these things: "Busemb., St. Antoninus, Sylvius, Navarrus, etc., affirm it.... But Cajetan, Sanchez, etc., very probably deny that she sins gravely. For it suffices, as they say, for excusing her, at least from mortal sin, the cause that she not be deprived of her own liberty, since on the one hand this scandal is not given, but received from the malice of the man; and on the other hand the matter would be very inconvenient for the woman and liable to scruples, if she always had to weigh whether she has a just cause of going out or not. But I could not excuse her from mortal sin if she, led by vanity, although she does not intend the scandal of that man, deliberately offers herself to his sight. Hence Sporer, Diana, Hurtado, rightly say that a woman is bound under grave sin to avoid the scandal of a determinate man, if she can conveniently go to another church, proceed by another way, abstain from a window, and similar things. Yet this is not to be understood for a long time, but only for one or another time, until the other can notice that he is being fled by her; and Sporer asserts that all consent in this. Nor could I excuse a woman from mortal sin if she sought some place which she would not go to unless she knew her lover was there."

438 Resolves: A woman who, from adornment even fitting to her state, probably foresees that someone in particular will fall mortally, is bound for a brief time to put it aside, or to flee the sight of such a one. For a brief time, because for a long time it would be too grave for her. But if the same thing were feared in particular from superfluous, vain adornment not fitting to her state, which to assume for the sake of vanity, other things being excluded, is only venial, she would be bound, speaking per se, to put it aside altogether, even under mortal sin, because she has no right to that adornment, and on the other hand is bound to avoid another's sin when she conveniently can.

Speaking per se, for since superfluous adornments, practically speaking, soon pass into the custom of the country's women who are honorable, it cannot be said absolutely that such a woman does not have a right to follow the custom of her country, nor is grave inconvenience lacking. If a woman thinks not so much in particular, but only in general, that some will be scandalized in her, provided she does not intend their lasciviousness nor take pleasure in it, although she may be pleased that she is praised as beautiful, she does not seem to be bound to abstain from that adornment, even superfluous, under mortal sin, e.g., by painting the face, etc.

The reason is both because the scandal is rather received than given, and that adornment and beauty only remotely provokes to sin, and because it would be too grave for that sex, especially if she seeks a husband, perpetually to abstain thus; since that occasion is universal and perpetual, and more beautiful women would never licitly go outside, since natural beauty moves more than artificial beauty. As to the custom of women walking with the breast uncovered, if the uncovering were not immoderate, and in some place there were a custom that women walk in this way, it would indeed be reproved, but not altogether condemned as mortal sin. The reason is the very common opinion of doctors, and because the breast is not a part vehemently provoking to lasciviousness, and custom diminishes the force of concupiscence. Thus St. Alphonsus, 55. - L. 53, 54, 55; l. 3, n. 425; S. Th. 2. 2. q. 169, aa. 1, 2; S. Antonin., p. 2, t. 4, c. 5; Diana, t. 7, tr. 5, r. 9.

439 Are you bound to give up temporal goods in order to avoid scandal? R. Negatively, ordinarily speaking; for either a great loss of money must be suffered, and charity toward neighbor does not urge with so great an inconvenience; or there is only a light loss of money, and this, since it could occur rather often, already easily becomes grave. Besides, it would harm the common good, because an occasion would be given to wicked persons of extorting and seizing others' things, and it would be harmful to the wicked themselves, since thus they would be confirmed in their depraved will. Ordinarily speaking; for if, in some particular case, grave inconvenience ceases, and the scandal were not of Pharisees but of little ones, then either temporal goods must be given up, or the scandal must be calmed through some admonition. L. 52; S. Th. 2. 2. q. 43, a. 8.

440 Resolves: You are not bound to pay more than is fair to a worker or coachman, although you foresee that otherwise he will blaspheme. - A parish priest is not bound to give up stole fees, although he foresees that several will detract. - These persons sin not because of infirmity, but because of their own improbitity, and therefore regularly no care is to be taken for them.

441 Are precepts sometimes to be omitted because of scandal?

R. Negatively, if from that omission one's own salvation would be endangered, or grave harm would be imminent to others, especially to the community. Hence spiritual goods necessary for salvation neither ought nor can anyone give up because of anyone's scandal. R. Negatively also, if that omission is intrinsically evil. Therefore negative natural precepts likewise neither ought nor can be omitted. - As to affirmative natural precepts, per se and generally, they are not to be passed over. For scandal is not properly given, and there is sufficient reason for permitting it. Nevertheless they can sometimes be omitted; indeed they even must be omitted if, all things prudently weighed, it is better to avoid the ruin of neighbor, and grave harm does not come to us from it. Yet more truly it is said in that case that those precepts cease and do not oblige, e.g., of correcting sinners, or punishing delinquents, when harm is feared more than fruit is hoped for.

As to positive human precepts there is controversy. The first probable opinion denies, because again the scandal is not properly given, but received; and therefore the precept does not cease. The second probable opinion affirms, grave inconvenience being excluded, because the precept of avoiding the scandal of neighbor, as natural, is to be preferred to positive precepts. Hence a woman knowing that she will be shamefully desired by someone if she goes to the prescribed Mass is bound to omit it once or again, if there is hope that afterward the scandal will cease; yet not several times because of the grave inconvenience which would follow from it. Nevertheless several others, no less probably, hold that she can rightly omit Mass once or again, but is not bound to this. She can, because of the probability of the latter opinion. She is not bound, because again the scandal is not properly given, and there is sufficient reason for permitting it. But it must be noted here that the present controversy also has place only in scandal which someone in particular can suffer; but by no means when there is a general fear that perhaps someone may be scandalized, because this would be too difficult. Likewise the matter concerns only the scandal of the little ones; for if the scandal were pharisaical, occasion would be given for maliciously always impeding good things. - Struggl, q. 5, nn. 30, 31; S. Th. 2. 2. q. 43, a. 7; L. 50, 51, 52.

442 Is it a sin of scandal to ask something from another which he will not furnish without sin, when he is already prepared to sin? St. Alphonsus, 47, has these things: "If the thing which is asked is intrinsically evil of itself, so that in no way can it be furnished without sin, as is asking fornication from a prepared prostitute, several doctors are not lacking who say that it is not a sin of scandal, because since such a woman is always in actual or virtual will of sinning, he who offers her the occasion of executing that sin is judged to cooperate not gravely, but lightly. Thus Soto, Henriquez, Azor, Valentia, etc. I venerate the authority of such great doctors, but I would not dare to depart from the contrary opinion, which I judge must be followed, and which Sanchez holds with Cajetan, etc. The reason seems very powerful to me, because, although the prostitute is in actual will of sinning, nevertheless certainly she inflicts on herself a much greater ruin by completing in act that particular sin of fornication.

Therefore he who cooperates with her toward consummating the sin sins gravely in two ways, both against charity and against chastity." "If the thing which is asked is indifferent, and can rightly be furnished without sin, as would be asking a loan from a usurer and similar things, the first opinion holds that it is not a grave sin to ask without just cause. The reason is that, since that usurer already has a deliberate will of sinning, you will not inflict grave harm upon him if you propose to him an occasion by which he may execute sin beside your intention. For that anticipation of the external work varies his sin only accidentally. (If you do not ask now, another asking will soon come, and he will certainly give. And this also holds for the preceding case.) Thus Lugo, Cajetan, etc. The second opinion, which we embrace, holds that this is a mortal sin both against charity and against the virtue toward whose injury occasion is offered to neighbor, by asking from him a loan, etc., without grave cause; for when there is a grave cause, the one asking is altogether excused. Thus S. Th. 2. 2. q. 78, a. 4, Elbel, etc. The reason is that since the sinner by the external act inflicts a notably greater ruin on himself, he cannot be excused from grave sin against charity who without grave cause cooperates with him toward executing the work.... But when we have a grave cause for asking, we cannot abstain from asking without grave inconvenience, and therefore then indeed we excuse.

Thus Busemb., Sanchez, Valentia, etc." "But Sporer, Pontas, etc., note that for licitly asking a loan from a usurer, precise necessity is not required, but any notable utility suffices, whether for the conservation or for the decency of state or family." - Lugo, de Iust. et Iur., d. 25, n. 235; Diana, t. 7, tr. 5, rr. 34, 55; L. 48, 49, 78; l. 3, n. 103, q. 5; n. 149; S. Th. 2. 2. q. 78, a. 4.

443 Note: From the resolution of this question, the resolution of other questions is clear: whether it is licit to accept, offer, give, sell, or do something which another does not give, accept, receive, buy, or use without sin. In all these, scandal is by way of cooperation. Cf. 440.

444 Resolves: Therefore it is not licit to ask, for example, from a notary something opposed to his office. But it is licit to ask the sacraments from an unworthy minister, or an oath from one who is going to commit perjury, provided a just cause is present, namely for the first case, if there is necessity or notable spiritual utility; for the second, if a judge asks for an oath by reason of office, or it matters greatly to you, as by perjury for manifesting the frauds of another, so that you may obtain your right. A girl sins by accepting gifts from a lover if they proceed from shameful love, for they foster that shameful love; but otherwise, as is clear, if they proceed only from honorable benevolence and friendship, or if they are offered before others and cannot be refused without the scandal of others and her own infamy. In no way is it licit for an innkeeper, in order to allure more guests, ordinarily to admit gravely shameful dances in his house, or to propose to them for reading public papers which are evidently and ordinarily adverse to religion or good morals. In cities in which it is permitted for the sake of avoiding a greater evil, it is licit to rent a house to a usurer and to a prostitute, especially if other tenants are lacking, or it is easy for them to rent another house, unless nevertheless the prostitute would gravely harm honorable neighbors, or because of the location would give greater occasion to sins. It is not licit to call a non-Catholic minister so that he may furnish his helps of false religion to the sick or dying person. S. O. 15 Mar. 1848.

L. 47, 60, 61, 70, 76, 77, 79; l. 3, nn. 434, 734; S. Th. 2. 2. q. 10, a. 11; q. 98, a. 4; Ithur., Cas. 26.

It is licit to sell indifferent things, or things which can easily have a good use, if the seller knows nothing about the evil intention of the buyer, because evil is not to be presumed. Hence it is licit to sell dice, swords, cosmetics, wine, etc., although very many abuse these things, because these are not ordered per se to sin, indeed often they serve good use. - But it is not licit to sell these same indifferent things when it is certainly known that the buyer will use them badly, unless they could not be denied without grave inconvenience, or also unless they would equally be bought from others; for in this last case, if the seller sinned, this would be only because he does not impede the sin of neighbor. But although he did not sell, he would not thereby impede the sin; for there would be another who would sell. Hence it is not licit to sell honorable ornaments to a girl, if it were established to the seller concerning future abuse, unless he would suffer notable damage, or unless she would equally buy them from others. Thus La-Croix, l. 2, n. 263, and others. But St. Alphonsus, 71, does not admit this last case. Cf. here 442. It is not licit to sell wine without grave and proportionate cause to those who resell it mixed with water. Likewise it is not licit for an innkeeper to sell wine to those who are foreseen to be about to become drunk, or to offer flesh-meat to those who are going to eat it on a forbidden day, unless a grave reason excuses, for instance if otherwise he would be notably harmed from diminution of buyers. Hence it is also commonly licit for an innkeeper to give flesh-meat when it is asked, unless the request is made in contempt of religion, because it would be a most grave inconvenience to inquire about the reasons of each one asking. L. 68, 69, 78. Indeed it is generally licit for an innkeeper, at whose place public coaches stop, to set a table with licit or illicit foods, because since it is established that several are going to ask for flesh-meat, it does not seem necessary to ask from individuals what they wish. A fortiori it is licit to sell flesh-meat on days of abstinence and in the time of Lent, because the seller cannot judge concerning the reasons of those buying, nor does it pertain to him to inquire about them. L. l. 3, n. 1030.

But it is not licit to sell things which by their institution or use are destined for evil, unless in a particular case it is established that the danger of abuse is absent, or unless a grave and proportionate reason excuses. Hence it is not licit to sell poison, unless it is morally established that the buyer will use it well, e.g., for the making of colors, medicine, etc. Nor is it licit indiscriminately to sell depraved books, namely to any buyer. Nevertheless sometimes they can be sold to prudent and learned men who can read books of this sort usefully, e.g., for refuting them, etc. Except, however, books altogether obscene, which must be extirpated from the root. Tambur., in Decal., l. 1, § 4, n. 37; L. 66, 72, 76.

It is licit for workers to build and adorn theaters, if the ornaments are honorable in themselves, although another grave reason is lacking, because it is licit for Princes to permit spectacles. It is lawful, with the legitimate magistrate permitting, to restore and build synagogues of Jews and temples of heretics, yet scandal and any contempt of religion being excluded, especially if it would equally be done without them. It is also licit to make statues of idols if these are not to be used for false worship, but for the adornment of streets, buildings, etc. On the contrary, it is not licit to build temples of idols, or to cooperate in their building; likewise it is not licit, so that danger of death or exile may be avoided, to build altars or idols, or to cooperate in their building, when this is had as a deed protestative of false religion. It is licit for Christian captives, from grave fear, to row in the galleys of infidels against Catholics. For they do nothing intrinsically evil, nor proximately pernicious to Christians. Besides, there is a most grave and proportionate cause for doing this. It is not licit to compose or represent gravely shameful comedies, whatever the profit may be. This also holds concerning shameful representations in Cinematographs. "Likewise those sin gravely who paint or publicly expose obscene images, namely with the shameful parts uncovered or covered with a thin veil; otherwise if, other parts being uncovered, the shameful parts are covered." L. 56. Yet except if something of this sort must be painted, e.g., for teaching or learning anatomical or obstetrical science. L. 73; l. 3, nn. 427-429; Collectan. S. C. de P. F., nn. 1733, 1748, 1845; E. M. 365, 366, 367, 368.

445 Is it never licit to cooperate in another's sin? - Cooperation in general is concurrence with another principally acting. But insofar as it can be opposed to charity, it is a certain participation in the depraved action of another. Cooperation is: 1. immediate or mediate, according as the one cooperating acts with the one sinning in the very act of sin, or posits other actions having some connection with the sin of another. 2. Proximate or remote, according as the action of the one cooperating is more nearly or more remotely connected, from its nature or from circumstances, with the depraved action of another. 3. Positive or negative, according as the one cooperating either posits some action influencing the sin of another, e.g., by helping him, or omits a due act, e.g., if he does not oppose when he ought to oppose. 4. Formal or material. Formal cooperation concurs in the evil will of another, and cannot exist without sin, as intending cooperation itself toward the depraved action of another, either by the explicit intention of the one operating, or by an implicit intention in the work itself, which by its nature is ordered to the depraved action. Material cooperation concurs only in the evil action of another, without any intention of cooperating in sin, neither in actu signato nor in actu exercito.

As scandal, so cooperation can be had in two ways: 1. by inducing another to sin, and this is properly scandal; 2. by acting in some way together with him who sins, and this is properly cooperation; and it has the same malice in species as scandal, namely both against charity and against the virtue which another injures by sinning, when the cooperation is formal. It is certain that formal cooperation is never licit, since this morally influences the sin of another, and consequently is its moral cause. Material cooperation is licit, provided: 1. the action is per se good, or at least indifferent; 2. one is not bound from office to impede the sin; 3. there is present a just and proportionate cause according to the gravity of the sin of another and the proximity of concurrence toward the execution of the sin. The reason is that when you furnish an honorable or indifferent action, without depraved intention, if another wishes to abuse it for executing sin, you are not bound except from charity to impede it; and since charity does not oblige with grave inconvenience, therefore by positing your cooperation with a just cause, you do not sin; for his sin does not proceed from your cooperation, but from the malice of him who abuses your action.

A proportionate cause; for since the obligation of avoiding that action arises from the obligation of the virtue to which the neighbor's sin is opposed, and the obligation of every virtue is not equal, but some things approach more, some less, to sin; besides, there is not always equal certainty that, if you do not cooperate, the other will not sin; nor indeed is the right to the action always the same, but sometimes greater, sometimes less; therefore an equal cause will not always be proportionate for furnishing this cooperation, but sometimes a greater, sometimes a lesser one will be necessary. Hence a more urgent cause is desired when the sin is against justice than against charity alone, and such a cause as can rightly be preferred to another's harm. The reason is that in the former an innocent person unwillingly suffers damage; but in the latter the one sinning alone undergoes spiritual detriment, and this by his own will, which same detriment he suffers when he sins against justice. - But when from the circumstances scandal can be had, and material cooperation in sin can signify consent in sin, a protestation must be premised. - Sanch., l. 1, c. 7, n. 12; L. 59, 63; cf. here 212; E. M. 440.

446 Resolves: It is lawful for a servant to open the door to a prostitute, because material cooperation of this sort is sufficiently remote, especially while, even if he did not open, there would still be someone who would open. It is certainly not illicit if a servant saddles the master's horse when he is going away to sin, because in this he does not seem to cooperate more in the master's sin than by opening the door to a prostitute. It is licit for a servant to accompany his master to the house of a concubine when, even without the servant as companion, the master would go, and he is not thereby rendered more bold, because then it is mere accompanying; and service itself sufficiently excuses. Thus Busemb. and others. But St. Alphonsus, 63, 64, and others excuse this case and the preceding only from fear of grave harm. But if the master should use the servant as companion so that he may sin more safely and freely, then it would certainly be illicit, because he would already proximately influence the sin. Likewise it would be altogether illicit for a servant to put his shoulders under, or carry a ladder for, the master ascending to fornicate, to open a door by force, and similar things; for the cooperation is altogether proximate, and makes sin easier, to the most grave harm of a third party. Nevertheless, since these actions are not intrinsically evil, they would still not be illicit if fear of death or mutilation acceded. St. Alphonsus adds, 66, that no other fear excuses the one cooperating except fear of death; for otherwise, because of mere fear of loss of goods or infamy, it is not licit to concur in the dishonoring of a girl to be deflowered. Sporer, de 8 Pr., c. 1, n. 99, also excuses a servant carrying gifts to a prostitute, "because," he says, "on the one hand he from his office and condition is bound to serve and obey masters; but on the other hand cooperation in sin is merely material and only remote." But others require another very grave reason, because since these gifts are apt for fostering lust, the cooperation is proximate. And because of this same reason it is not licit for a servant to carry love letters to the concubine of his master, unless a graver and proportionate reason is present. Nevertheless others, as concerning carrying gifts, so concerning letters to be carried, do not require this special reason beyond service itself. For here it does not seem to be necessary to attend whether the letters or gifts have force for fostering shameful love, but the very action of carrying letters or gifts must be considered, which of itself is indifferent. Otherwise, since sight has greater force for fostering shameful love, it will not be licit even to open the door. Moreover the servant is not bound to inquire what is contained in letters. - L. 63-68, 75; l. 3, n. 571; Salm., tr. 21, c. 3, n. 72; Sanch., in Dec., l. 1, c. 7, nn. 22, 23.

Political elections are permitted in Italy, in particular cases, when by reason of necessity, because of the good of souls and of the Church, Bishops request it from the Holy See. Pius X, Encyclical Letter, 11 June 1905. They were also declared licit in France, in the present circumstances of things, 2 Apr. 1906, yet with the consent of one's own Ordinary and of the Ordinary of the place. Likewise in Spain, from the declaration of 20 Feb. 1906, party zeal being set aside, Catholics ought to labor so that those may enter the assemblies of cities and of the kingdom who will better provide for the good of religion and the fatherland. Cf. E. M. 440, 441.

447 Is it licit to serve prostitutes or concubinarians? Is it licit for Catholics to attend civil funerals? R. To the first. Negatively, per se and ordinarily speaking, both because of the scandal of others and also because of the greatest danger of falling. Therefore those cases which are to be excepted in practice will have to be judged from the degree of necessity and the circumstances of persons, removing scandal and proximate danger of sinning. R. To the second. Affirmatively, per se, because the homage is merely civil. Per accidens, by reason of scandal, it can easily be illicit.

448 Is it ever licit to cooperate in publishing depraved books? - In this matter, indeed, the author sins by the sin of scandal; the publisher and the owner of the printing house by the sin of cooperation. But as to others who devote labor to the printing of these books, generally it does not seem licit immediately to cooperate in the printing of such books, e.g., to arrange types, place paper on the types, direct the printing, etc., because this approaches very closely to spreading the depraved doctrine of books. Nevertheless, in a case of most grave detriment, for a brief time, something of this sort could be materially furnished, since the matter finally is not intrinsically illicit. But it is licit, from a grave cause, to cooperate mediately or remotely, e.g., to prepare ink or paper, or to arrange printed books. Laymann, de Carit., c. 13, n. 4. But sellers are numbered among proximate cooperators, and therefore, generally speaking, they sin gravely.

449 If someone has received a depraved book lent by another to be read, can he restore it to the owner? - R. Negatively, unless prudent fear of some grave inconvenience persuades otherwise. This flows of its own accord from the obligation of impeding the sins of others by reason of charity, when this can be done without grave inconvenience. But it is to be judged a grave inconvenience if you fear grave quarrels, blasphemies, hatreds, and other things of this sort from the owner.


On the First Precept of the Decalogue


I. On Devotion and Prayer

450 What is the first precept of the Decalogue? - The first precept of the Decalogue is: I am the Lord thy God... Thou shalt not have strange gods. Exod. 20:2, 3. - This precept, as affirmative, prescribes first of all acts of the virtue of religion; as negative, it prohibits vices opposed to religion. But religion is the moral virtue which exhibits due worship to God as the first principle of all things. Hence after the theological virtues it obtains the first place, and accordingly the sins opposed to it are most grave and mortal from their genus. Worship imports honor and reverence. Worship generally, besides honor, or the external signification of excellence, imports submission to the person who is worshiped. Therefore honor comprehends worship, yet honor conversely does not involve worship, "because reverence and worship add above honoring a testification of internal submission." Lugo, de Iust. et Iur., d. 14, s. 1, n. 3. Therefore worship owed to God includes service. "But by the same act man serves God and worships him; for worship regards the excellence of God, to whom reverence is owed; but service regards the subjection of man, who from his condition is obliged to exhibit reverence to God. And to these two things pertain all acts which are attributed to religion, because through all of them man professes the divine excellence and his own subjection to God, either by exhibiting something to him, or also by assuming something divine." S. Th. 2. 2. q. 81, a. 3 ad 2.

Some acts of religion are internal, others external. St. Thomas posits two internal acts: devotion and prayer. He makes the remaining external acts: adoration, sacrifice, offering of first-fruits and gifts, offering of tithes, vow, oath, adjuration, praise; to these below he joins the sanctification of feasts and the use of the sacraments, insofar as through this we profess God to be the author of grace, by which he affects our mind and soul so that he may subject them more and more to himself. Besides, absolutely all sacred observances and ceremonies ordained by the Church to the worship of God can be added, such as the erection of churches and altars, the use of things blessed by the Church, etc., which from the motive of religion are determined and prescribed by the Church.

But the acts opposed to religion are some such by excess, as superstition with its species, others by defect, as irreligiosity with its species. To superstition pertain idolatry, divination, vain observance; to irreligiosity, temptation of God, perjury, infidelity in promises, blasphemy, sacrilege, simony. In the present treatise we will speak only of those acts of religion and opposed sins which regard this first precept of the Decalogue; concerning the remaining things there will be speech in the two following precepts and in other proper places. For the first three precepts concern acts of religion; and in this first precept of the law the worship of God, the one true God, is commanded, and the worship of false gods is excluded; and besides idolatry, all other superstitions are excluded; consequently also dishonoring God is excluded. Cf. 465. S. Th. 2. 2. q. 81 seqq.; q. 122, aa. 1, 2; 1. 2. q. 100, aa. 4-8; L. init.; Struggl 8, 9; tr. 5, q. 1, nn. 4, 5, 6; Lessius, de Virt. relig., c. 1, dd. 1, 2.

451 What is devotion, and is it necessary? - Devotion is a certain will of promptly handing oneself over to those things which pertain to the service of God. Therefore devotion imports a certain special act of the will, namely of handing oneself over to God's service, and a certain special quality of this act, namely the aforesaid promptness. But there is a distinction between the handing over of self which is had through charity, and the handing over of self which is had through devotion. For through charity man hands himself over immediately to God, adhering to him through a certain union of spirit. But through religion man hands himself over immediately to works of divine worship. The object of charity and love is good; but the object of honor or reverence is something excellent. S. Th. 2. 2. q. 81, a. 4 ad 3; q. 82; q. 83, a. 15 c.

But devotion is altogether necessary, for it is impossible to execute those things which pertain to divine worship or service, which properly pertains to religion, without a prompt will of doing them. Whence, since it pertains to the same virtue to will to do something and to have a prompt will for doing it, devotion pertains to religion, and its first act is necessary for all following acts. Therefore devotion is a certain special act of religion by which someone promptly offers and hands himself over to divine worship; and at the same time it is a universal act insofar as it moves toward all acts of the service of God. But devotion can also be taken for habitual addiction to divine worship, in which sense a man is said to be truly devout. Likewise devotion can be taken not for the act, but for the quality of the act, namely for the very promptness and fervor by which devotion is manifested. And in this sense prayer is called devout. The aforesaid promptness consists in a determined and absolute affection which conquers every difficulty, so that the will is not delayed in the execution of divine worship when the occasion offers itself; but fervor is the intensity and vehemence of pious affection in divine worship. Devotion also signifies the whole pious manner of acting, and thus a life is called devout. And peculiar pious exercises are called devout exercises, in which sense there is often speech about this or that devotion, about these or those devout exercises, which are the matter of devotion, namely about which devotion is concerned. The extrinsic and principal cause of devotion is God; the intrinsic cause disposing us to it is meditation on divine goodness and divine benefits and at the same time consideration of our infirmity and need. Spiritual joy, gladness, sweetness, facility follow devotion per se. Whence devotion is also taken for this spiritual sweetness. S. Th. 2. 2. q. 82, aa. 3, 4; Lessius, de virt. relig., c. 2, d. 1.

The print's appendix has more on this paragraph: [On Devotion](/manuals/bucceroni/on-devotion). (ed.)

452 What is prayer, and how many kinds are there? Prayer is taken here insofar as it signifies a certain deprecation or petition, according as Augustine says that prayer is a certain petition, and Damascene says that prayer is the petition of fitting things from God. Therefore prayer can be defined: a certain, as it were, conversation of our mind with God, in which we make known to him the desire of obtaining some thing. - Prayer is mental or vocal, according as it is carried out by mind alone, or the concepts of the mind are also expressed by the mouth. It is private or public, according as it is done by a private person and in a private name, or by the community, or by a minister of the Church in the name of the Church, in the mode prescribed by her. To this public prayer chiefly pertain the Mass and the canonical hours, concerning which we will speak specifically where there will be speech about the sacraments and about particular precepts. "Common prayer is that which is offered to God through the ministers of the Church in the person of the whole faithful people; and therefore it is necessary that such prayer become known to the whole people for whom it is uttered, which could not happen unless it were vocal. And therefore it has reasonably been instituted that ministers of the Church also pronounce prayers of this sort in a loud voice, so that they can come to the knowledge of all. But singular prayer is that which is offered by a singular person, of anyone praying either for himself or for others; and concerning the necessity of prayer of this sort, it is not necessary that it be vocal." S. Th. 2. 2. q. 83, a. 12.

Concerning public prayers, two things generally are to be attended to from Benedict XIV: 1. that these prayers and their formulas are not to be indicated and designated by private persons, but by Ecclesiastical authority, C. Quemadmodum, 23 Mar. 1743. 2. that in sacred rites no others are to be used except those which have been received by the Church, C. Inter omnigenas, 2 Feb. 1774, § 8. - Struggl 21; S. Th. 2. 2. q. 83; Suarez, de Relig., tr. 4, l. 1, c. 3 seqq.; Bouquillon, de Virt. relig., l. 2, p. 1; E. M. Therefore public prayers have their chief value from the dignity and sanctity of the Church, which principally prays, but not from the sanctity and dignity of the persons through whom the Church prays. Lugo, de Euch., d. 19, nn. 124, 125. And in this prayer a threefold fruit can be distinguished: general, which by the intention of the Church is applied to all the faithful; particular, which is applied to the one praying himself; and special or middle, which is applied to him for whom the one praying specially intends to pray. Private and public prayer can be taken in another way, according as it is not exhibited before others, or only before a few; or, on the contrary, as it is exhibited openly and manifestly before fairly many others. And in both senses worship generally can also be taken as private and public.

453 Is there a precept of prayer? - R. Affirmative. It is proved: 1. because very frequently in Sacred Scripture, both by Christ and by the Apostles, prayer is commanded as necessary for salvation. 2. Because, on God's part, God ordinarily is accustomed to bestow his graces upon us, if you except a few, for example, the beginning of faith, only under this condition, that we ask for them by prayer; therefore it is read: You have not, because you ask not.

Jas. 4:2. And Augustine on Ps. 39: "God wishes to give, but he does not give except to one asking." Ordinarily, since again and again God from his infinite mercy also confers his graces upon those who do not ask. And in this sense more probably and commonly they teach that prayer is necessary for adults also by necessity of means for salvation. For that can truly be said to be of necessity of means without which, considering the ordinary divine order of providence, salvation ordinarily cannot be obtained. Trid. sess. 6, c. 11. But on man's part, his need is supreme, so that each one by full right ought to cry out with the Prophet: Deliver me, because I am needy and poor. Ps. 108:21, 22. Therefore the Angelic Doctor says: "Every man is bound to prayer for procuring spiritual goods, which are not given except divinely; whence they cannot be procured in another way, unless they are asked from him." In 4, D. 15, q. 4, a. 1†; 3 p., q. 39, a. 5; L. init.; S. Th. 2. 2, q. 83, a. 2; Struggl 22-24; E. M.

454 When does the aforesaid precept bind? - The precept of prayer binds frequently. It is proved. For it is the precept of Christ and of the Apostles that we always, at every time, without intermission pray; these words do not prove that one must pray at each physical moment, which would be impossible, but that one must pray frequently, at a suitable time. Luke 18:1; 1 Thess. 5:17. Moreover this precept obliges per se: 1. when a man obtains the use of reason; for then he is bound to turn himself to God, and to acknowledge him as the fountain of all goods and to subject himself to the supreme Lord of all things, for which prayer serves wondrously. S. Th. 1. 2, q. 89, a. 9. 2. at the time of death; for then final perseverance is especially necessary, and prayer is necessary for obtaining it. "Since it is established," Augustine says, "that God has prepared some things to be given even to those not praying, as the beginning of faith; others not except to those praying, as perseverance unto the end; surely he who thinks that he has this from himself does not pray that he may have it." Lib. de Don. Persev., c. 16, n. 39. 3. "At certain intervals of hours and times," as the same Augustine says, Ep. 130. Moreover some teach that one must pray under grave obligation at least once a year; others every six months; others nearly every month; others absolutely every month, in nearly the same manner as the precept of faith, hope, and charity is to be observed. But it obliges per accidens: 1. whenever some precept presses which cannot be fulfilled without prayer; for he who is bound to the end is also bound to the means. 2. When a grave temptation presses which cannot be repelled in another way. 3. Generally, whenever some special divine assistance seems necessary to us, as in some grave calamity, whether private or public.

For laymen and for simple clerics no precept is given for performing certain prayers. But for clerics constituted in sacred orders, for beneficiaries, and for religious destined for choir, there is present the precept of the Church of reciting the canonical hours. He who omits morning or evening prayers, per se, does not sin, if he omits them only sometimes. The reason is that there is no law which commands determined prayers on single days and at fixed hours. Yet the doctors warn that some fault of negligence and sloth is rarely absent. Moreover, in practice those cannot be excused altogether from some fault who omit them rather often, both because perhaps they scarcely pray at another time or in another way, and thus at some point they will fail in the precept of prayer, and because on account of the dangers which occur daily, prayer being neglected, they will fall into many sins. Roman Catechism, p. 4, c. 1; S. Th. 2. 2, q. 83, a. 2; L. init.; Lessius, de Virt. rel., c. 2, d. 2, 3; E. M.

455 What are the conditions of prayer? - In order that prayer be made legitimately, it ought to be made with attention, humility, confidence, and perseverance. The first part is proved. Prayer is an act of the worship of God, and exterior worship cannot exist without interior worship. Therefore attention at least concomitant with the first intention is required on the part of the very nature of prayer. But he who is voluntarily distracted in mind, in the act by which he prays, incurs that rebuke of God: This people honors me with their lips, but their heart is far from me. Matt. 15:8. How indeed does he demand to be heard who does not hear himself? But per se he sins venially who without a just reason is voluntarily distracted; and this holds even if prayer is made without obligation, because he inflicts some irreverence upon God. The second part is proved. Humility is necessary on the part of the very petitioner, because he recognizes his need. It is written: He has regarded the prayer of the humble, and has not despised their petition... The prayer of him who humbles himself will pierce the clouds. Ps. 101:18; Ecclus. 35:21. The third part is proved. Faith is necessary on the part of God, whom we pray; namely, that we believe that we can obtain from him what we ask, by reason of the divine omnipotence and mercy, from which prayer obtains what it asks. All things whatsoever you ask when praying, believe that you shall receive them. Mark 11:24; Jas. 1:6. The fourth part is proved. Perseverance is required on the part of the effect of obtaining; for as need is shown more by it, so one is moved more to mercy. Yet prayer has the efficacy of obtaining from the grace of God, whom we pray, who also induces us to pray. But it ought to be persevering, as to the desire of praying, continuously; and as to prayer itself, by not interrupting it at appointed times. "Some things are not denied, but are delayed so that they may be given at a fitting time. Yet this can be impeded if they do not persevere in asking." S. Th. 2. 2, q. 83, a. 15. Be instant in prayer, watching in it. Col. 4:2; Luke 11:8.

Does one pray who pronounces the words correctly and outwardly devoutly, if he voluntarily wanders in mind? Certainly; otherwise neither would he pray who wanders unwillingly, concerning which no one doubts; then, because prayer is petition, and only words and intention are necessary for petition. Therefore attention in the first intention suffices. As to outward devotion, external attention is had if one attends to pronouncing the words correctly, and is not occupied with a thing which cannot coexist with prayer, as if someone were listening to the conversation of others; not likewise if he clothes himself. Attention to God or to the sense of the words is internal attention. In vocal prayer the words are to be pronounced duly and correctly, not by syncopating or mutilating them, nor by corrupting their meaning, and they are to be pronounced so that, unless something obstructs, noise, deafness, one can hear himself. One can use a companion, and then it is necessary to hear him, namely, so that he communicates to him and makes his own what he hears from the companion, and thus the whole will be his, because hearing is in place of pronouncing. In order that prayer be profitable, the state of grace is not absolutely necessary. Therefore prayer also profits a sinner asking for things necessary to salvation. Struggl 27 seqq.; Elbel 419; S. Th. 2. 2, q. 83, aa. 13-16; Quodl. 3, aa. 8, 9; L. 1. 4, n. 176; Suarez, de Relig., tr. 4, l. 3, c. 4; E. M.

456 Whom besides God can we pray? - The Blessed Virgin Mary, as our mediatrix; the Angels, as guardians of men; all the Saints and friends of God, as our intercessors before God. Baptized infants, who died before the use of reason, can also be invoked privately, since they are saints and reign with Christ; and according to many the same is more probably to be said of the Souls detained in Purgatory. And indeed they are friends of God. Nor is it repugnant that those who need our prayers can usefully pray for us, just as the living usefully pray for one another, although they too need prayer to be made for them. More probably; for others deny it, chiefly because our necessities and prayers are hidden from them. But invocation of the Saints is of counsel, not of precept, since Trent, sess. 25, says only that it is good and useful to invoke them. Yet they commonly say that he is not to be excused from venial sin who would never invoke the Blessed Virgin, mediatrix of graces for us before God. Trent, sess. 25, de Invocatione, etc.; S. Th. 2. 2, q. 83, aa. 4, 11; Gur., Comp. 262, Cas. 247; Struggl 31; Del Vecchio, v. 1, n. 663; E. M.

457 For whom can we pray? - We must pray neither for the Saints nor for the damned. For the former possess beatitude in heaven which will never be lacking; but the latter have already been immutably handed over to eternal punishments in hell. But it is honorable to pray for the just who are detained in the fire of purgatory. It is a holy and wholesome thought to pray for the dead, that they may be loosed from sins. 2 Mach. 12:46. Likewise it is permitted and we ought to pray for ourselves and, if the discussion is about private prayer, for all who dwell on earth, whether faithful, whether just or sinners, whether excommunicated or not, whether friends or enemies; namely, we must pray for all those whom we are commanded to love according to that saying of Christ: You shall love your neighbor as yourself. Matt. 22:39. Hence the Apostle says: I urge first of all that supplications, prayers, petitions, thanksgivings be made for all men... for this is good and acceptable before God our Savior, who wills all men to be saved. 1 Tim. 2:1 seqq. If the matter is of private prayer, etc.; for as to public prayer, see the exception in the treatise on Censures, n. 1111.

But this duty of praying for all is satisfied if someone, although he makes no special mention of others, nevertheless excludes no one in those prayers which are not poured forth for himself alone, such as the Lord's Prayer and the Angelic Salutation. For one must pray for all others to the extent that charity requires this, namely, in common. S. Th. 2. 2, q. 37, aa. 7, 8; Struggl 32; E. M.

458 What ought and can we ask when praying; what are the fruits of prayer, and are they certain? - R. To the first. First we ought to ask for spiritual goods, and these absolutely, because it is certain that we cannot abuse them: Seek first the kingdom of God and his justice. Matt. 6:33. But we can also ask for temporal goods, and for evils of temporal punishment, such as humiliation, poverty, etc., but conditionally; for they can sometimes help us toward salvation. Struggl 25; S. Th. 2. 2, q. 83, aa. 5, 6, 9.

R. To the second and third. Prayer, insofar as it is a free, good, supernatural work, is meritorious, and profits the one praying, and him alone, by condignity, namely if he is in the state of grace. Insofar as it is a laborious work, at least not lacking inconvenience, it is satisfactory, and can profit the one praying and others living by way of payment, and therefore more probably infallibly, by force of the communion of Saints; and the dead by way of suffrage, if and insofar as it has pleased divine Mercy. Prayer which is made for the dead, more truly from S. Thomas, Suppl., q. 71, a. 12, "as to the remission of punishment, avails him for whom it is made," although the measure of assistance furnished through our suffrages is unknown to us; but it depends on divine acceptance. For prayer profits them insofar as God, merciful and kind, accepts the satisfaction offered by us through it for the dead. But precisely insofar as prayer is prayer, it is impetratory, and profits oneself and other living persons and the dead. For prayer in obtaining does not rest upon the merit of the one praying, but upon divine mercy, which extends even to the evil, either on account of the salvation of him who prays, or also on account of the salvation of others and the glory of God. S. Th. 2. 2, q. 178, a. 2 ad 1. One undoubtedly receives what he duly asks. "And therefore four conditions are set down, with which concurring someone always obtains what he asks: namely, that he ask for himself, things necessary to salvation, piously and perseveringly," S. Th. 2. 2, q. 83, a. 15. "Pray for one another, that you may be saved; for the continual prayer of a just man avails much." Jas. 5:16 seqq. The prayers of many are more easily heard. S. Th. 2. 2, q. 83, a. 7 ad 3.

That he ask for himself; "because man cannot merit eternal life for another by condignity, therefore consequently neither can someone sometimes merit by condignity for another the things which pertain to eternal life. And on account of this he who prays for another is not always heard." S. Th. 2. 2, q. 83, a. 15 ad 2. "For it happens sometimes that prayer made for another does not obtain, even if it is made piously and perseveringly, and concerning things pertaining to salvation, on account of an impediment which is on the part of him for whom prayer is made." S. Th. l. c., a. 7 ad 2.

Things necessary to salvation; for the merit of prayer is principally ordered to beatitude. Therefore, if that which is asked is not necessary to salvation, nor manifestly contrary to salvation, then although the one praying can by praying merit eternal life, nevertheless he does not merit to obtain that which he asks. For what is more useful to the sick man, the physician knows better than the sick man. But if that which is asked is useful to salvation, he merits it not only by praying, but also by doing other good works; and therefore he undoubtedly receives what he asks, but at a fitting time, when he ought to receive it. S. Th. l. c., a. 15 ad 2.

Piously, that is, from the habit of virtue and grace, from charity, from religion, with humility, with faith. "Prayer, besides the effect of spiritual consolation which it presently has, has a twofold power with respect to a future effect, namely the power of meriting and the power of obtaining. But prayer, as also any other act of virtue, has efficacy for meriting insofar as it proceeds from the root of charity, whose proper object is the eternal good, the fruition of which we merit. Yet prayer proceeds from charity through religion as mediator, of which prayer is an act, with certain other virtues also accompanying, which are required for the goodness of prayer, namely humility and faith. For it pertains to religion to offer prayer itself to God; but it pertains to charity to desire the thing whose completion prayer asks. Faith, however, is necessary on the part of God, whom we pray, namely that we believe that we can obtain from him what we ask. Humility, however, is necessary on the part of the petitioner himself, because he recognizes his need. Devotion also is necessary, but this pertains to religion, of which it is the first act necessary for all consequent acts. But it has the efficacy of obtaining from the grace of God, whom we pray, who also induces us to pray. Whence Augustine says: He would not exhort us to ask, unless he wished to give. And Chrysostom says: He never denies benefits to the one praying, who by his goodness stirs them so that they do not fail to pray." S. Th. 2. 2, q. 83, a. 15.

Perseveringly: for since the force of prayer in impetration is from divine grace and mercy, it would be irrational always to be heard immediately, namely so that that grace and mercy may appear well. Nor indeed is it expedient for our salvation that we always be heard immediately, and therefore one must pray perseveringly, lest we impede grace if we do not persevere in prayer.

But God hears not only the prayer of the just man, but also that of the sinner "proceeding from a good desire of nature, not as though from justice, because the sinner does not merit this, but from pure mercy, the four conditions premised nevertheless being observed, namely that he ask for himself, things necessary to salvation, piously and perseveringly." S. Th. l. c., a. 16. The prayer of a sinner, although it does not proceed from sanctifying grace, nevertheless is made from actual grace, and is pious insofar as it asks something pertaining to piety. S. Th. l. c., a. 15 ad 1, a. 16 ad 2. Indeed prayer made with due conditions, that is, if it asks fitting things from God, with faith, with humility, with perseverance, is infallible by reason of Christ's promise, which pertains not only to the just, but also to sinners, and whether one prays for himself or for others, as is clear from the text of Jas. 5:16 seqq. "It is certain that prayer has a peculiar promise of God, by reason of which this obtaining is in its own way certain and infallible... Further, it is certain that this promise is not altogether absolute, but under certain conditions; these being posited, obtaining will be infallible, but not without them... It is certain that the state of grace is not simply necessary for obtaining... There is no reason why we should deny that the prayer of a sinner, which is apt to be heard, has an infallible promise... Everyone who asks receives... Everyone who asks, whether just or sinner... Whatever you shall ask in my name, this I will do... On account of this, the opinion which asserts that the promise is universal, whether one prays for himself or for others, seems sufficiently pious and probable... This infallible obtaining is not from justice, but principally from mercy, and also from simple fidelity." Suarez, de Relig., tom. 2, lib. 1, c. 23, nn. 2, 3; c. 25, nn. 2, 3; c. 27, nn. 1, 2, 4. Roman Catechism, de Poenit., p. 2, nn. 74, 76, p. 4, c. 2; S. Th., Quodl. 8, aa. 8, 9; C. G. l. 3, c. 158; Lugo, de Poenit., d. 26, s. 1; Suarez, de Poenit., d. 48, s. 3; Bellarmine, de Indulg., c. 13; E. M. 452.


II. On Adoration, on Sacrifices, on Oblations, on First Fruits, on Tithes

459 How are the external acts of religion divided? - These acts are distributed into three classes. To the first pertain those acts through which someone exhibits his body for venerating God; such is adoration. To the second pertain those acts by which something from external things is offered to God. Concerning these a twofold consideration occurs. The first indeed is concerning those things which are given to God by the faithful, where one must consider sacrifices, oblations, first fruits, and tithes, and the sanctification of feasts, which is treated in the third precept of the Decalogue. The other is concerning vows, by which certain things are promised to God, and this must be remitted to the second precept of the Decalogue. Finally, to the third class pertain those acts by which something divine is assumed by men, which is either some sacrament, or the divine name itself. But there will be place to speak concerning the assumption of a sacrament in the treatise on the Sacraments. The assumption of the divine name, however, is made in three ways: in one way by way of an oath for confirming one's own words; in another way by way of adjuration for inducing others; in a third way by way of invocation for praying or praising. Concerning prayer it has already been said; concerning the others it will have to be said in the second precept of the Decalogue. Therefore here there will be discussion only of adoration, sacrifices, oblations, first fruits, and tithes. S. Th. 2. 2, qq. 84, 85, 86, 89; Bouquillon, de Virt. relig., l. 1.

460 What is adoration and of how many kinds is it? - Adoration is honor exhibited to another by an external gesture of the body, by which we testify our submission and the excellence of another; or insofar as it is a sign of internal estimation, reverence, and submission toward another, and consequently also of his excellence. Therefore adoration requires two internal acts: one of the intellect, the other of the will. The former is a speculative judgment concerning the excellence of another, and a practical judgment that it is honorable for us to be submitted to him on account of his excellence and our inferiority with respect to him. But the latter is the command of the will to lower oneself on account of that superior excellence in another. Whence at last the execution itself exists in the exterior gesture of the body.

Adoration is one thing political, another religious, according as it exhibits worship to another on account of a merely civil dignity or excellence, or on account of a supernatural excellence which is found in God and in his Saints. The latter comprehends under itself three species or quasi-species. The first is latria, which, with the genus taken for the species, is also simply accustomed to be called adoration; it is supreme and singular, which we owe to God alone, on account of the divine excellence proper to him, and which therefore is communicable to no other, according to Matt. 4:10. The second is dulia, which belongs to the Angels and other Saints, on account of the supernatural and created excellence which is in them. The third is hyperdulia, which is exhibited to the Blessed Virgin, on account of her supernatural and created excellence, but one altogether singular and greater and more eminent than all other created excellences. Species or quasi-species, because there is not sufficient agreement whether they are one species from one relation to God or threefold from a threefold diverse proper excellence.

Moreover any species of adoration is divided into absolute and respective. It is absolute when something is adored or worshiped on account of an excellence intrinsic to itself; and thus God, the Most Holy Trinity, Christ also as man, and the Most Holy Sacrament of the Eucharist are adored with absolute worship of latria; but the Saints with absolute worship of dulia, and the Most Holy Virgin with absolute worship of hyperdulia. It is respective when something is adored or worshiped on account of an excellence and sanctity extrinsic to itself, but intrinsic to him to whom it is referred in moral estimation; and thus the Most Holy Name of Jesus Christ, the instruments of the Passion, and the Cross are adored with respective worship of latria; relics and images of the Saints, etc., with respective worship of dulia; images of the Most Holy Virgin, etc., with respective worship of hyperdulia. The title "The Penitent Heart of Jesus" is altogether condemned. Holy Office, 15 July 1892. The image of the Most Sacred Heart of Jesus, representing the Heart alone, is permitted only for private devotion, but is by no means to be exposed on an altar for public veneration. Holy Office, 26 Aug. 1891. Because there is one excellence of the Three Divine Persons, one honor and reverence is owed to them, and consequently one adoration. Trent, sess. 25, Decree on Invocation, etc.; S. Th. 2. 2, q. 81, a. 3; q. 82, a. 2 ad 3; q. 84; q. 103, aa. 3, 4; Suarez, de Relig., tr. 2, l. 1, c. 2; Struggl 11 seqq.

A determinate place is not required for adoration as though by necessity of the thing itself, but only according to fittingness, not on account of God who is adored, as though he were enclosed by place, but on account of the adorers themselves: first indeed on account of the consecration of the place, from which those praying conceive special devotion, so that they may be heard more; secondly on account of the sacred mysteries and other signs of sanctity which are contained there; thirdly on account of the gathering of many adorers, from which prayer becomes more fit to be heard. The obligation of adoration is abundantly satisfied by otherwise fulfilling obligations toward God, in which adoration of God is contained implicitly and often also explicitly, as, for example, when prayers are poured forth to God, when one assists at the sacrifice of Mass, etc. E. M.

The print's appendix has more on this paragraph: [Unusual Titles of Worship](/manuals/bucceroni/unusual-titles-of-worship). (ed.)

461 Can men who have departed from life with a reputation for sanctity be adored? - They can be honored with private worship. But they cannot be honored with solemn and public worship, unless they have been numbered by the Supreme Pontiff in the Catalogue of Saints or Blessed. Public worship, however, is that which is exhibited in the name of the Church, or as instituted by her; private worship is that which proceeds only from private devotion, even if it is done before others. Therefore it is not licit to erect churches or altars in honor of Saints not canonized, or at least not beatified, cf. 463; nor is it licit to invoke them publicly in litanies, nor to expose their relics or images for public veneration, or to carry them around in processions. Yet it is permitted to keep these images or relics privately, to kiss them reverently, etc., because such worship is altogether private, which is not prohibited. Struggl 18; E. M.

Those are called Saints who solemnly, a definitive sentence having been issued, are enrolled by the Roman Pontiff in the catalogue of Saints, and their worship is permitted to all the faithful. Those are called Blessed who, from a special concession of the Roman Pontiff, can be honored with some public worship only in some place or in some Religious Institute. Those are Venerable concerning whom the cause of introduction of their beatification has been signed by the Roman Pontiff. Servants of God are those who have died with a reputation for sanctity or martyrdom. But "Our Most Holy Lord Pius Pope X... forbade Servants of God, whose causes are henceforth introduced, to be called Venerable; likewise he decreed that solemnities are not permitted to be carried out on the occasion of the decree issued concerning the introduction of the cause... nor panegyric orations. But he permitted that Servants of God be adorned with the title Venerable only after the decree issued concerning heroic virtue or concerning martyrdom, yet in such a way that from this permission no argument of granted veneration can be inferred or claimed... Solemnities for giving thanks to God even after the decree issued concerning heroic virtue or martyrdom he likewise prohibited; yet by this prohibition he did not intend to prevent the addition in Masses, as is fitting, of a collect for thanksgiving." S. R. C., 26 Aug. 1913. This Decree also contains several other prescriptions to be observed in the beginning of causes of Servants of God, namely so that the cause may be duly instituted. There are special Instructions concerning the processes of causes of Martyrs in regions of unbelievers. Cf. Consulente Ecclesiastico, 1905, p. 313 seqq. Likewise there is a Decree to be observed concerning judicial order in causes of Servants of God proceeding by way of an excepted case. S. R. C., 11 Nov. 1912. "Our Most Holy Lord Pius Pope X, for treating causes of lesser moment of Servants of God, namely concerning reputation for sanctity in general, concerning non-cult, concerning the validity and relevance of processes, and other similar things, constituted a particular Congregation." Decree S. R. C., 9 Dec. 1908.

462 You will resolve: It is by no means illicit to place an effigy or statue of some deceased person not canonized, whether in an oratory even public, or in a church, provided this is not done for honoring him with public worship, but from another manifest motive, for example, if he is the founder or benefactor of the church, or his statue is placed at his tomb in the church. Thus also images of emperors, kings, and other distinguished men could be hung; and the Basilica dedicated to Saint Peter at Rome is adorned with images or statues of Pontiffs not enrolled in the Catalogue of Saints. S. R. C., 14 Aug. 1894, Decr.

A priest can indeed accept a stipend and celebrate Mass in honor of a man deceased with a reputation for sanctity, or in thanksgiving for a benefit obtained, etc., provided that he takes the Mass from the feast or from the feria occurring on that day, but not from the common of non-Pontiffs, nor recites a special prayer concerning him or with his name. The reason is that to perform the sacred rite for the aforesaid intention is not to honor someone with public worship, since the intention of the celebrant is something altogether private. Elbel 443; E. M.

463 Note: For the public worship of relics, it must be certainly established that the relics to be venerated pertain to a Saint or Blessed one solemnly recognized as such by the Church. In addition, the seal of some Bishop or Prelate ought to be affixed; but the seal of the Bishop of the place suffices for relics to be honored with public worship, nor is an authentic written document necessary. In order that new relics, although authentic, be exposed for the public veneration of the faithful in a church or in a public oratory, it is required that they be recognized and approved by the Bishop of the place, even if they were sealed at Rome by the Apostolic Prefect. Trent, sess. 25, de Invocat., etc.; Sixtus V, Const. Dominus omnipotens, 13 Nov. 1588. For ancient relics, their immemorial exposition and public veneration suffice; this rightly supplies any other document and bears before itself a valid presumption of authenticity. For private worship only private moral certitude is required, such as, for example, is had from a man worthy of faith.

A relic of the Cross of Our Lord Jesus Christ for public veneration is to be separated from other Relics of Saints in a special case. S. C. Indulg., 22 Feb. 1847; S. R. C., 25 May 1906; A. A. S., v. 1, p. 507. One sins gravely by stealing notable relics, or even the smallest part of a very precious relic, for example of the Most Holy Cross, because, although they are not estimable by price, nevertheless this taking away can gravely sadden the possessor. But in the Roman district it is prohibited under penalty of excommunication to steal relics, even the smallest, pertaining to churches, from the Constitution of Clement VIII and Paul V. Therefore not in every case is the theft mortal sin, and it is a grave real sacrilege.

As to images, halos, or rays, cannot be placed on images of the deceased, although they are commonly held as Saints, unless they have been beatified by the Church; likewise neither tablets and images, nor lamps or any other lights, namely in veneration and worship, may be hung at their sepulchers. But with the license of the Ordinary or Bishop, it is permitted to keep similar relics of a Saint in a place separated from the church and secret, to receive offerings and tablets, and to recount in little books the benefits received, yet not without the recognition and approval of the Bishop, and with a declaration first made by the author that he does not intend to win for his statements any faith other than that of human history, as Urban VIII established in the Decree Sanctissimus, 13 March 1625, and another special Constitution Caelestis Hierusalem, 5 July 1634; S. R. C., 31 July 1821; General Decree, 14 Aug. 1894; Leo XIII, Const. Officiorum ac munerum, General Decree, sec. 13; Pius X, Encyclical Letter Pascendi, 8 Sept. 1907, paragraph De sacris Reliquiis.

Images of the Blessed are to be painted with rays only; of the Canonized, with a diadem around the head. Ferraris, v. Veneratio SS., n. 46. Likewise images of Our Lord and the Blessed Virgin, of Angels and Saints, ought to be painted or sculpted in that form and habit which from ancient time has been in use in the Church. Urban VIII, Const. Sacrosancta Tridentina, 15 March 1642; Benedict XIV, Const. Sollicitudini, 1 Oct. 1745.

As to the Blessed, it is not permitted to name churches or altars after them, and their images and relics can be retained and exposed only in those churches in which it is permitted to celebrate their office. Urban VIII, cited Decree Sanctissimus; Clement XI, Const. 82, n. 11. Images of Saints are laudably blessed, and privately any priest can bless them. S. R. C., 12 July 1704. S. R. C., 27 Sept. 1659; 17 Apr. 1660; 12 June 1660, Boianen.; Pius X, Motu proprio Sacrorum antistitum, 1 Sept. 1910; L. 1. 3, nn. 45, 532; Epist. Resp. at the end of c. 1; Benedict XIV, de Canon. SS., l. 2, c. 11; Struggl 18; Scav., ed. 12, Milan, 1874, l. 2, n. 168 seqq. There is an Instruction of the S. R. C., 22 May 1912, on the privileges which, in the triduum or octave to be celebrated within the year from beatification or canonization, are usually granted by Rescript of that Sacred Congregation from the Supreme Pontiff. E. M.

463.a What is the nature and obligation of sacrifices? - The offering of sacrifices, considered in common, is from the natural law itself. For it proceeds from natural reason that, just as some things are offered to temporal lords in recognition of dominion, so also we should offer to God, as the supreme lord of all, certain sensible things as a sign of due subjection and honor. But the determination of sacrifices is from human or divine institution. The sacrifice which is offered exteriorly signifies the interior spiritual sacrifice by which the soul offers itself to God, because exterior acts of religion are ordered to interior acts. But the soul offers itself to God in sacrifice, as to the principle of its creation and as to the end of its beatitude. Therefore the honor of sacrifices is to be exhibited to God alone. This also we see observed in every republic, that its supreme ruler is honored by some singular sign which, if it were offered to anyone else, would be the crime of lese majesty. Trent, sess. 22, c. 3.

Moreover there is a threefold good of man. The first indeed is the good of the soul, which is offered to God by a certain interior sacrifice through devotion and prayer and other interior acts of this sort, which are ordered to divine reverence. The second is the good of the body, which is offered to God in a certain way through martyrdom and abstinence or continence, or when someone subjects his own body to some affliction on account of divine reverence, and it is offered by exterior sacrifice. The third is the good of exterior things, from which an exterior sacrifice also is offered to God, if it again is ordered to divine reverence: directly indeed, when we immediately offer our things to God; mediately, when we communicate them to neighbors on account of God.

But sacrifices are properly so called when something is done concerning things offered to God, as that animals were killed and burned, that bread is broken and eaten and blessed. And the name itself sounds this: for sacrifice is so called from this, that man makes something sacred.

Hence sacrifice is commonly defined: the offering of a sensible thing, made to God by a legitimate minister, through real change, for acknowledging his supreme dominion and our subjection. Wherefore only priests offer sacrifices which are specially ordered to divine worship not only for themselves, but also for others. But other sacrifices anyone can offer to God for himself. All are bound to offer interior sacrifice to God, for all are bound to offer a mind devoted to God. Likewise all are bound to offer exterior sacrifice to God when exterior acts of other virtues are assumed into divine reverence, which fall under precept. But as to the exterior sacrifice by which something is exteriorly offered to God in protestation of divine subjection, under the New Law the faithful are bound to that one sacrifice which Jesus Christ instituted at the Last Supper, concerning which there will be discussion in the treatise on the precepts of the Decalogue and of the Church, and on the Eucharist. S. Th. 2. 2, q. 85; Lessius, de Virt. Rel., c. 2, d. 4.

463.b What is the nature and obligation of oblations? - By the name of oblation here is understood the presentation of some thing for the worship of God, not so that some sacred thing is as it were consumed, as in sacrifice, but so that it remains whole to be deputed to divine worship, or to be expended for the uses of ministers. In the New Law, oblations of this sort are free, unless they are to be made from the necessity of the Church or from introduced custom. Since the priest is mediator between God and the people, oblations are to be presented to him by the people, not only that he may assume them for his own use, but that he may faithfully dispense them in those things which pertain to divine worship and for the uses of the poor, who, as far as possible, are to be sustained from the goods of the Church, because the Lord too had purses for the use of the poor.

Likewise in the New Law there is no special obligation to offer first fruits from the fruits of the earth received, unless according to the custom of the country and the need of the ministers of the Church. For first fruits are given by way of oblation, of whose nature it is that it be voluntary. But first fruits are offered because we ought to exhibit to God that which is chief, and in recognition of the benefit of God, who grants the earth and the fruits of the earth. S. Th. 2. 2, q. 86.

463.c Is there, and of what sort, an obligation of paying tithes? - The precept of tithes is partly of natural law, partly of positive law. "For natural reason dictates that the people should furnish the necessities of life to those who ministered in divine worship for the salvation of the whole people, just as stipends for livelihood are owed by the people also to those who watch over the common utility, namely Princes and soldiers and others of this sort.... The determination that a tenth part be paid was instituted by the authority of the Church in the time of the New Law.... Thus therefore it is clear that men are bound to the payment of tithes, partly indeed from natural law, but partly also from the institution of the Church, which nevertheless, the circumstances of times and persons being considered, could determine another part to be paid.... Ministers of the Church ought to have a greater care for promoting spiritual goods among the people than for collecting temporal goods; and therefore... they laudably do not demand tithes of the Church where they could not be demanded without scandal, because of desuetude or because of some other cause. Nor, however, are those in a state of damnation who do not pay in those places in which the Church does not ask, unless perhaps, on account of obstinacy of mind, they have the will not to pay even if they were asked. "But the root of the payment of tithes is a debt, by which carnal things are owed to those sowing spiritual things, according to that saying of the Apostle, 1 Cor. 9:11: If we have sown spiritual things among you, is it a great thing if we reap your carnal things?... For upon this debt the Church founded the determination of the payment of tithes. But all things whatsoever a man possesses are contained under carnal things, and therefore tithes are to be paid from all things possessed.... And therefore in the New Law men are bound to personal tithes, according to the custom of the country and the need of ministers. But the right of receiving tithes is spiritual, for it follows that debt by which expenses are owed to ministers of the altar from the ministry, and by which temporal things are owed to those sowing spiritual things; this pertains only to clerics having the right of souls. Tithes are owed by the faithful to clerics insofar as they are ministers of the altar sowing spiritual things among the people. Whence such clerics, insofar as they have ecclesiastical possessions, are not bound to pay tithes; but from another cause, namely because they possess by their own right, or by succession from parents, or in any other way of this sort, they are obliged to pay tithes. Clerics are bound to give a tithe to the Supreme Pontiff if he should require it. For natural reason dictates that provision be made from all goods for him who has care for the common state of the multitude, whence he can execute those things which pertain to the common salvation." S. Th. 2. 2, q. 87.

The print's appendix has more on this paragraph: [On Saints or Blesseds Without a Certain Decree or Indult of the Holy See](/manuals/bucceroni/on-saints-or-blesseds-without-a-certain-decree-or-indult-of-the-holy-see). (ed.)


III. On Superstition and Idolatry

464 What are the acts opposed to religion? - "Something is opposed to true religion in two ways: in one way by excess, when, namely, that which belongs to religion is exhibited unduly to another; this pertains to superstition. In another way, as it were by defect of reverence, when, namely, God is contemned; this pertains to the vice of irreligiosity.... But superstition impedes religion as to this, that God not be taken up for worshiping.... But through irreligiosity religion is impeded as to this, that God, after he has been taken up, not be honored." S. Th. 2. 2, q. 122, a. 3.

465 What is superstition? - "Superstition," says S. Thomas, "is a vice opposed to religion according to excess, not because it exhibits more in divine worship than true religion, but because it exhibits divine worship either to whom it ought not, or in the manner in which it ought not." 2. 2, q. 92, a. 1. "But the principal impediment of religion is that man adhere to a false god.... And therefore in the first precept of the law the worship of false gods is excluded.... But all other superstitions proceed from some pact entered into with demons, tacit or express; and therefore all are understood to be prohibited in this which is said: You shall not have strange gods." 2. 2, q. 122, a. 2 ad 1, 2, 3; Collectan. S. C. de P. F., n. 1702.

466 Of how many kinds is superstition? - On the part of the thing which is given worship, the species of superstition are three: idolatry, divination, vain observance. For either a creature is worshiped as God, and this is idolatry; or from it, as from God, knowledge of hidden things is asked, and this is divination; or finally some help is implored, and this is vain observance. All these are mortal by their nature, since they inflict grave irreverence upon God, by attributing to a creature what is owed to God.

By reason of the mode in which worship is exercised, one superstition is that of false worship, if it signifies something false, for example if someone now offers worship to God through ceremonies of the Old Law; if a layman worships God as a public minister of the Church; if someone on the part of the Church exhibits worship to God contrary to the manner constituted by divine authority through the Church and customary in the Church. Another is the superstition of shameful worship, if it contains certain things injurious to God, for example if someone should introduce dishonorable and insulting words in his prayers. Another is the superstition of superfluous worship, if it contributes nothing to the true worship of God, for example the ceremony of hearing Mass before sunrise, with a fixed number, position, order of candles, etc.

This last species, scandal being excluded, ordinarily is judged only venial, because the matter is slight, and it ought rather to be called mere simplicity than positive irreverence. But the other two are regularly mortal, because they are gravely repugnant to divine honor and worship, which rests upon truth and sanctity. Regularly; for it does not seem grave if something slightly false is mixed into true worship from lightness, from lack of consideration. Lugo, de fide, d. 14, s. 3; d. 20, n. 23 seqq.; Struggl 2 seqq.; L. 3, 4; S. Th. 2. 2, qq. 92, 93; Collectan. S. C. de P. F., nn. 1702, 1707.

467 What is idolatry, of how many kinds is it, and what kind of sin is it? - Idolatry is defined: an action by which worship owed to God alone is exhibited to a creature. It is threefold: perfect, imperfect, and simulated. The first renders divine honor to a creature, falsely judging it really to be God. The second indeed renders divine honor to a creature, but either from hatred of the true God, or from desire of obtaining something from a demon or another creature, not being ignorant that the same lacks divinity. Finally the third exhibits that honor to a creature, from fear of death alone, without internal affection, as happened to certain Christians in times of persecutions. Each of these kinds of idolatry is a grave sin. It is proved: "Just as in an earthly republic it seems most grave that someone should bestow royal honor upon another than the true king... so among sins which are committed against God, which nevertheless are the greatest, it seems most grave that someone should bestow divine honor upon a creature; because, as far as in him lies, he makes another God in the world." S. Th. 2. 2, q. 94, aa. 3, 1; L. 12, 13.


IV. On Divination

468 What is divination? - Divination is defined as the tacit or express invocation of a demon for knowing hidden things. Tacit or express, because it can be done in a twofold way: either by expressly invoking that help of a demon, and it is called express, or by employing certain means, useless and ineffective of themselves, for imploring the aid of a demon, and it is called tacit. Here it must be noted that it is not required that the demon at some time have made a pact that he would concur with the use of some vain means. For by the very fact that someone knowingly uses means lacking all proportion to the end, he invokes in act the aid of the demon, who is accustomed to mingle himself in these things. S. Th. 2. 2, q. 95, aa. 1, 2; L. 5, 6, 8.

469 Of how many kinds is divination? - Divination is distinguished into several species, but only materially, by reason of the diverse means. The principal species of divination through express invocation of a demon are: 1. Pythonism, when namely a demon, occupying the body of some man or woman and emitting voices from there, discloses hidden things. 2. Vaticination, when a demon uses the work of pseudo-prophets to signify hidden things. 3. Necromancy, when a demon answers through the dead or through those called back to life. 4. Oracle, when a consulted demon, hiding in images, answers. 5. Prestige, when the demon himself strikes the eyes by apparitions. 6. Oneiromancy, when a demon discloses hidden things through dreams. 7. When he foretells hidden things through certain figures or signs which appear in inanimate things, "and indeed if these appear in some terrestrial body, say in wood or iron or polished stone, it is called geomancy; if in water, hydromancy; if in air, aeromancy; if in fire, pyromancy; if in the entrails of animals immolated on the altars of demons, haruspicy." S. Th. 2. 2, q. 95, a. 3.

Divination which is made without express invocation of a demon is twofold: one uses the dispositions of certain things; the other uses certain things which are seriously done by men for inquiring into something hidden. To the first pertain: 1. Chiromancy, as it were divination from inspection of the hand. 2. Physiognomy from the lineaments of the face. 3. Haruspicy from the entrails of animals. 4. Augury from the chattering of birds. 5. Auspice from their flight, position, feeding. 6. Astrology from the stars. 7. Geomancy, hydromancy, pyromancy, aeromancy from signs in earth, in water, in fire, in air. 8. Omen from words said without intention. But to the other pertains sortilege, as it were divination from lots, for example by considering what occurs to one opening a book, what one receives from slips secretly deposited, who throws more points of dice, what figure arises from melted lead thrown into water. "Thus therefore it is clear that there is a threefold genus of divination, of which the first is through manifest invocation of demons... the second is through the mere consideration of the disposition or motion of another thing... the third is when we do something so that something hidden may be manifested to us... but under each of these many things are contained." S. Th. 2. 2, q. 95, a. 3; L. 6; Struggl 20, 21.

470 Note: Natural effects must be carefully distinguished from free effects. For the former can often be conjectured, as, for example, from the song and flight of birds or from the aspect of the stars, weather, rain, or serenity of the sky, etc., is conjectured. For experience establishes that a natural connection exists among these things. But one must speak otherwise concerning the latter. A disposition or state of mind sometimes can in some way be conjectured from color of face, or other external signs, although in practice one should generally abstain from such conjectures, on account of the danger of rash judgment. But free acts, whether past or future, can never be known with certainty.

To divination is to be attributed whatever hidden thing is known in another way than through revelation or through natural means; for no other means is given for investigating hidden things. S. Th. 2. 2, q. 95, aa. 1, 7; q. 96, a. 2; L. 9, 10.

471 What kind of sin is divination? - Divination from its genus is mortal, both because it attributes divine honor to a creature, by wishing to know from it things known to God alone, and because society with a demon is a great contempt of God, a betrayal and apostasy from God, since the demon is his perpetual enemy. Hence the Apostle warns: I do not want you to become associates of demons. 1 Cor. 10:20; Deut. 18:10-12. Yet tacit divination can sometimes be excused from mortal sin on account of simplicity and ignorance, or on account of defect of certain faith. S. Th. 2. 2, q. 95, aa. 2, 4; L. 7; Suarez, de Relig., tr. 3, l. 2, c. 8, n. 15; Laym. l. 4, tr. 10, c. 3, n. 4; Struggl 19.

472 You will resolve: He is not free from grave fault who, using means disproportionate for some knowledge, protests that he intends no commerce with the demon; for he acts against his own protestation, and implicitly invokes the demon, since neither God nor an Angel mingles himself with such things.

Those sin gravely who ask soothsayers concerning their fortune or their future life, unless they act from simplicity, jest, or for the sake of curiosity, without giving faith to the sayings. Yet if the soothsayer acts seriously, they can with difficulty be excused from gravely culpable cooperation. Reuter 43; L. 8, 10; S. Th., Quodl. 3, a. 22.

473 Is it ever permitted to conjecture future things from dreams? - There are four kinds of dreams: 1. Natural, which have their origin from natural causes, for example, occupations or temperament of body. 2. Casual, which arise from the varied concurrence of phantasmal representations. 3. Those which are from God as author. Judg. 7:13; Dan. 2:19; Matt. 1:20; 2:12, 13, 19. 4. Those which have the demon as author. Deut. 18:10. Moreover, from natural dreams it is not superstitious to conjecture the present health of the body, or its future state, or even the manner and discipline of living, because among these there is a true and natural connection. Yet it would be superstitious to conjecture from them future freely contingent things, since these proceed only from the free and changeable will of man. From casual dreams it is superstitious to derive future things, because by the very fact that they are casual they cannot be accommodated for signifying any matter. Ecclus. 34:7. But he would not seem to sin mortally who, on account of a preceding dream, omits or performs an indifferent action; because this seems to proceed rather from a certain simplicity of mind, or excessive timidity, for example if someone should omit a walk because he dreamed that on it he would be treacherously killed on this or that day. Dreams which are certainly or more probably from God we can, indeed we are bound, says S. Alphonsus, n. 9, to believe, since God at times promised that he would speak in this way. Acts 2:17; Num. 12:6.

To believe diabolical dreams is mortal, unless ignorance or simplicity excuses, since it is to found truth upon a lie, and to enter into society with a demon. In this sense Scripture says: You shall not practice augury, nor observe dreams. Lev. 19:26. But whether a dream is from God or from a demon is difficult and dangerous to define. Struggl 24; L. 9; S. Th. 2. 2, q. 95, a. 6.

474 Note: The general rule for discerning whether dreams come from a demon is: if they impel to evil, or if one experiences himself disturbed and less prompt for good. But otherwise, if the dream impels to good, or one feels himself readier for it; nevertheless one must always proceed with humility and fear, since the devil often transforms himself into an angel of light. Struggl 25; L. 9.

475 Is astrology ever permitted? - Astrology is of two kinds, natural and judiciary. By the first, natural effects are predicted, some certain, others probable; by the second, freely contingent effects are foretold from consideration of the position and motion of the stars. Now natural astrology is licit, as is clear. But judiciary astrology is altogether illicit and superstitious, because heavenly bodies can do absolutely nothing upon man's free will. L. 10; S. Th. 2. 2, q. 95, a. 5. Those who, by judiciary astrology either by themselves or through others, have inquired concerning the state of the Christian republic are to be understood, from the Warnings for the Jubilee, as those who have inquired by the said Astrology concerning the life or death of the Roman Pontiff; their censures the Constitution Apostolicae Sedis preserved intact. Leo XIII, Const. Singulares, Kal. Nov. 1899; S. Penit., 20 Feb. 1900; E. M.

476 Is the use of lots ever licit? - Some lots are divisory, others consultory, others divinatory. Divisory lots, which are employed for settling disputes, etc., with both parties consenting, are licit, since they contain nothing superstitious, but are as it were a certain species of contract; and they are also approved in Scripture by these words: The lot suppresses contradictions. Prov. 18:18; 16:33. Except, by positive law, all elections to ecclesiastical prelacies and benefices, which ought to be made by the inspiration of the Holy Spirit; this also holds concerning disputes about the same benefices. C. Ecclesia 3, de Sortil. Yet the doctors more probably judge that only this is forbidden, so that if the lot is used, the elections are illicit but valid. The reason is that nowhere are they declared invalid, if one election of a Prelate having jurisdiction is excepted. C. Quia propter, de Elect. Cf. Schmalz., l. 5, p. 2, t. 21, n. 38 seqq. Secular offices also are to be distributed not by lot, but according to the aptitude of persons; although among several equally apt and worthy persons, one can act by lot. Thus also, if several have deserved death, and it is not expedient that all be punished, it can be determined by lot who among them is to be killed. C. A. 835, 841; C. B. 659, 752; John 10:24.

Consultory lots, by which inquiry is made what should be done in this or that matter, are generally illicit, because they contain temptation of God and danger of diabolical fraud. Generally, for sometimes they are licit: when they are done by divine instinct or command, as happened in the election of Matthias, Acts 1:26; when necessity and honorableness of the cause require it, for example an urgent necessity of salvation, and no more apt mode of overcoming the doubt appears, provided they are done with prayer having first been made, with due reverence, and judgment is expected from God alone, and divine things are not turned to earthly affairs, etc. Divinatory lots, by which through the throwing of dice the knowledge of a hidden or future thing is inquired into, and this is sortilege, are in no way permitted, since neither from their own nature, nor from that of other things, nor from the institution of God or of the Church, does that casting of lots have any force for the aforesaid effects. Yet if God himself should impel one to cast a lot, which should scarcely ever be thought, then it will be licit, just as it was licit for Joshua when he used it to investigate the hidden crime committed by Achan. Josh. 7:14. "Moreover, if someone were to ask from God through lots the manifestation of hidden truth, such sortilege would not be superstitious, but a temptation of God, or another sin of irreligiosity, as Laymann teaches with Sanchez, n. 9." Struggl 26; L. 10, 11; S. Th., Quodl. 12, a. 35; 2. 2, q. 95, a. 8.

477 Is the use of the divining rod licit? - This rod, whose first mention, they say, was made in the fifteenth century, is from hazel and is forked. They use it for finding treasures, veins of waters, shifted boundaries of fields, thieves, murderers, etc. There are not lacking those who defend its use as natural; but deservedly this is commonly denied. For intention alone can contribute nothing to physical motion. Moreover the rod is moved according to the mind of the bearer, so that if he seeks metals, not water, the rod is not moved if it finds water, and conversely. Add that it remains unmoved in the hands of him who protests that he wills nothing superstitious, as examples prove. Yet it must not be denied that it can also happen naturally that some rod is moved toward one part rather than another; and thus it can serve for detecting waters or metals, namely by force of natural attraction, as is clear concerning the magnet. But then this happens constantly, and independently from the intention of the one using it, and never in matters moral, or insofar as they are moral, to be investigated, for example thieves. Hos. 4:12; L. 8; Albit., de Inconst. in Fide, c. 32, n. 26.


V. On Vain Observance

478 What is vain observance? - Vain observance consists in this, that someone employs means neither proportioned by their nature nor instituted by God or by the Church for obtaining a certain effect. It differs from divination in that the latter is ordered to knowledge of hidden things, but vain observance to any effects whatsoever to be obtained. It agrees with divination because it also rests upon a pact, express or tacit, with a demon. It matters little indeed that a demon is not expressly invoked; for he is invoked equivalently. For since God does not mingle himself with vain things, the effect can be expected only from a demon. Since someone uses inept means, he uses them not as causes but as signs, and thus they pertain to pacts of significations entered into with demons. S. Th. 2. 2, q. 96, aa. 1, 2, 3; L. 24.

479 Of how many kinds is vain observance? - There are four species of vain observance, which are distinguished only materially by reason of effects. 1. If certain useless things are observed for acquiring an infusion of knowledge, without other study, and it is called the notory art. It differs from divination because the latter directly regards speculative knowledge; the former directly regards an infusion of knowledge for one's own convenience, but indirectly the knowledge itself. Thus they sin who take a prepared potion, or employ a certain prayer, so that they may immediately become learned. 2. If useless things are observed for obtaining health, and it is called the observance of healths. Thus they sin who use unknown names and certain empty ceremonies for driving away animals; or who carry amulets, wrappings, or something similar for repelling diseases. L. 18; S. Th. 2. 2, q. 178, a. 2. 3. If from consideration of some trifling event it is determined what will be future, and someone thence regulates his actions, and it is called the observance of events. It differs from divination, both because observations of this sort are without any reason and art, whence they are more vain and superstitious, and because they look to directing one's own acts; but divination rather intends speculative knowledge of hidden things. Thus he would sin who refused to sit with thirteen at table as though this were a sign of death, although this for the most part can be excused, since no true faith is given to this matter, but there is a certain simple and empty fear. 4. If the observance concerns bodies to be variously changed and other wondrous or harmful effects to be produced, and it is called magic or malefice. Malefice contains a threefold moral malice against religion, charity, and justice. One malefice is amatory, or a philter; another is poisonous. The former is for exciting carnal love or hatred toward some person, the demon moving the phantasy of the man or the humors of the body, yet doing nothing upon the will; whence it does not induce necessarily to committing sin. But the latter is for inflicting harm upon someone, whether in his goods or in his health.

Job 1:12; S. Th. 2. 2, q. 178, a. 2. But here it must be noted that possession consists in this, that a demon in some way is united to a human body, and works extraordinary things in it and through it. But if the demon does not seem to reside in the body of a man, but only works externally, vexing it in various ways, then there is obsession. It must be noted besides that "power over demons has not been committed to man, so that he could licitly use them for whatever he wished." S. Th. 2. 2, q. 96, a. 2 ad 3. Struggl 28, 41, 42, 43; Suarez, cc. 15, 16; L. 15, 23; S. Th., Quodl. 4, q. 9, a. 16; 2. 2, q. 96.

The print's appendix has more on this paragraph: [Addenda](/manuals/bucceroni/addenda). (ed.)

480 What kind of sin is vain observance? - As divination, so also vain observance is a grave sin, both because it attributes divine honor to a creature by expecting from it what ought to be looked for from God alone, and because it rests upon a pact, and consequently imports society with a demon. Yet many times that which contains only an implicit invocation of a demon can be excused from mortal sin by reason of ignorance and lack of consideration, or of very doubtful faith. L. 15; S. Th. 2. 2, q. 96.

481 You will resolve: Those are guilty of superstition who wear ligatures marked with certain characters, who invoke certain unknown names, or employ a certain number of crosses or prayers for healing wounds, for making themselves invulnerable, etc. Likewise those who wear certain prayers to St. Bridget or other prayers, expecting an altogether infallible effect from them. Yet they are not to be blamed, indeed they are very much to be praised, who wear pious medals, sacred effigies, or relics of the Saints, hoping that they will specially obtain divine help for themselves. Those also are guilty of superstition who hold some days as fortunate and others as unfortunate, so that they direct their actions from this; or who for expelling diseases require herbs gathered on such a feast, etc.

But it is not superstitious to observe the moon or the times more apt for gathering herbs, cutting trees, etc.; nor to wear sacred things or words of Sacred Scripture for the honor of God or of the Saints, and for imploring their help. Likewise it is not superstitious to recite a certain number of prayers, nor to do all those things which can increase devotion, provided that an infallible force is not attributed to them. Nor is it in any way superstitious, indeed it is very religious and pious, to recite novena prayers, or to repeat prayers so many times in the worship of Our Lord, or of the Blessed Virgin, or of some Saint, by reason of indulgences which are attached to such a number of prayers, or by reason of mystical signification for increasing devotion; for example, a ternary in honor of the Most Holy Trinity, a quinary in honor of the five wounds of Our Lord Jesus Christ, a septenary because it recalls to mind the six days of creation and the seventh on which the Lord rested, a novenary in honor of the nine months in which Christ was in the womb of his Mother, etc., provided that infallible force is not attached to such a number, to a certain day, or to a fixed time. Struggl 33, 34; Cajetan, in q. 96, aa. 3, 4; L. 17-22; S. Th. 2. 2, q. 96.

482 In doubt concerning the natural cause of some effect, is it permitted to make an experiment? - Vain observance is discerned from the insufficiency of the cause, from some vain circumstance, and from the infallibility which is attributed to a fallible thing. L. 16. In doubt whether effects come from a natural cause or from a demon, they can be attributed to the powers of nature; for the possession of right prevails, since many things lie hidden from us which are altogether natural, and we can altogether investigate them. And therefore it is licit to procure those effects by experiment, since it is not established that the thing is evil. Yet a protestation against any intervention of a demon is deliberately made beforehand. Holy Office, 26 July 1899. But in doubt whether effects are produced by a demon or by God, if it is certain that they cannot come from a natural cause, they are to be attributed to a demon, unless the sanctity of the operator or other clear indications persuade the contrary; because it is rash to think that miracles are always being done. Whence then it is not licit to try whether the effect will follow or not. L. 20; S. Th. 2. 2, q. 96, aa. 1, 2; Struggl 32; La-Croix, l. 3, p. 1, n. 28; E. M. 485.

483 Does magic introduce a new species beyond vain observance? - R. Negative. For magic does not differ from vain observance except merely materially, because its effects are more wondrous, for example, the changing of bodies, etc. But in moral species it differs neither from vain observance nor from divination, because it matters little whether knowledge of hidden things or wondrous effects are sought from a demon. Therefore these three in the moral line contain the same malice in species. But whether these three are distinguished from idolatry, some deny, because they contain implicitly the worship of a demon, and implicit and explicit do not change the species. Others affirm, because these three contain only commerce with a demon, whose help man implores. Ex. 22:18; Struggl 39.

484 What can be done to remove a malefice? - It is permitted to use natural remedies sought from medicine for correcting corrupt humors; exorcisms, sacraments, pilgrimages, invocations of Saints; and the destruction of the signs through which the demon harms, yet without another malefice. It is also permitted to place a contrary sign, provided it is honorable of itself. The reason is that this is nothing other than to remove the sign and dissolve the pact with the demon. If a sorcerer can remove the malefice in a licit way, it is permitted to summon him to this, to ask him, indeed even to induce him by money, and this even if it is established that he will do this through a new malefice, just as for a cause it is permitted to ask a usurer for a loan at usury. And the reason is that, since I have the right to ask what can rightly be furnished by him and is indifferent, it will be imputed to his malice if he does it badly.

If the sorcerer cannot remove the malefice except through a new malefice, it is not permitted to induce him to this, because this would be to induce him to sin and to cooperate in an intrinsically evil act. If it is doubted whether he can remove it without a new malefice, it is not permitted to ask it of him, because the presumption stands against it, that he knows no mode except an illicit one. But it can more easily be presumed that he who placed the signs can destroy them without a new malefice, than he who did not place them. Whence, if this latter offers his work, he must first be examined concerning the mode of dissolving it. Suarez, c. 17, n. 10; L. 24 seqq.; Struggl 44 seqq.

485 What must be thought concerning more recent superstitions which are circulated? - Of superstitions of this sort there are various effects known to all: mechanical, physiological, psychological, spiritual effects. Likewise various causes are employed or are said to be employed for producing effects of this sort; whence various names are taken either from the effects or from the causes, namely magnetisms, animal magnetism, spiritism, rotating tables, somnambulism, hypnotism. But two things are to be noted in a matter of this sort: namely the proportion or disproportion of the effect with the natural cause; and the honorableness or shamefulness of the acts which are employed, or of the conditions which are required beforehand, for example, that the magnetized person subject himself wholly to the will of the magnetizing person and hand himself over to his judgment. From the former disproportion or proportion, superstition is had or not; from the latter honorableness or shamefulness, even without superstition, the thing will be able to be illicit, as immoral.

As to the preternatural character of the aforesaid effects, that must be carefully observed: whether, although some effect can absolutely be produced by a natural cause, it is in fact produced by this cause, or rather by another preternatural cause, all its circumstances being considered. Moreover magnetism, animal magnetism, spiritism, rotating tables, somnambulism, and hypnotism, according to those effects which commonly happen in their use, are not permitted; since either in reality they do not differ from divination, vain observance, magic, and malefice, since the effects, considering their intrinsic nature, the mode by which they are produced, and other circumstances, exceed the powers of natural causes; or they are excited by shameful and immoral acts; or certainly they often bear before themselves both that disproportion and this shamefulness. Therefore it is also illicit to be present at experiments of these effects, although merely passively, since it is a sin of cooperation in an intrinsically evil thing, especially in the evocation and consultation of spirits. Holy Office, 30 March 1898; S. Th. 2. 2, qq. 95, 96; C. G. l. 3, c. 114; Quodl. 12, a. 13; Ferraris, Supplem., v. Magnetismus.

But if the discussion is merely about magnetism or electricity and about hypnotism applied to certain diseases to be cured, and about effects altogether of an inferior and natural order, although wondrous, which are obtained in hospitals and in the care of other sick persons, and due cautions are employed in their use, nothing indeed appears which contains superstition, nor are they per se opposed in any way to honorable morals. For the same effects are obtained by several other natural causes, especially in natural somnambulism, in sleep and dream. Therefore as to merely natural effects, magnetism is not illicit. But it is illicit as to preternatural effects, considering the mode in which natural causes operate, such as rotating tables, at which consequently it is not permitted to be present. Animal magnetism is likewise illicit as to the extraordinary effects of magnetic sleep, somnambulism, and clairvoyance. Somnambulism is a certain state midway between wakefulness and sleep, in which certain wondrous effects are produced in the faculty both sensitive and intellectual of the soul, which is placed under the command of the magnetizer. Nor indeed, as regards hypnotism, can there be any difficulty from suggestion by which it is excited; for nothing is more common and natural than suggestion, either from other persons or from things themselves, affairs and occupations, by which a certain idea is excited in us, by which we are struck and then led, and which in sleep also, with its various changes, is represented to us. Yet unless due cautions are employed, and its use is altogether moderate, as much as the necessity of the disease requires, there is not absent danger of grave harm, both physical and moral. And it is altogether illicit as to other wondrous and altogether preternatural effects. For at the same time insensibility and a wondrous excitation of the senses are had. E. M.


VI. On Irreligiosity and on Temptation of God

486 What is irreligiosity? - Irreligiosity is a vice which is opposed to the virtue of religion by defect, and which tends to inflict irreverence upon God either directly in himself, or indirectly in sacred things or persons. In the first mode it is divided into temptation of God, perjury, infidelity in promises, and blasphemy. In the other mode, into sacrilege and simony. Concerning perjury, infidelity, and blasphemy, in the second precept of the Decalogue; concerning the rest here it will have to be said. Yet S. Thomas treats blasphemy insofar as it is opposed to confession of faith, qq. 13, 14. But cf. q. 13, a. 2 ad 2. Suarez, tr. 3, l. 1, c. 1, n. 8.

487 What is temptation of God? - Temptation of God is a saying or deed by which someone tests whether God is powerful, wise, merciful, or has some other perfection. S. Th. 2. 2, q. 97, a. 1; L. 29; Suarez, de Relig., tr. 3, l. 1, c. 2, n. 14.

488 Of how many kinds is temptation of God? - It is twofold: one explicit and formal, the other implicit and interpretative. The first is when someone directly intends the testing of divine perfections, and this generally arises from infidelity, although it can also come from lightness, curiosity, imprudent confidence, etc.; for example, if someone doubting concerning some article of faith should ask from God a miracle, or if someone should throw himself down from a high tower, curiously to test whether God is powerful to preserve him from death.

But the second is when someone does not properly intend that testing, but rashly, without any necessity or utility, says or does something which, the circumstances being considered, by its own nature seems to be referred to it. This happens: 1. when someone tests the divine will concerning some future thing. 2. when someone without just cause neglects ordinary remedies and rashly expects an extraordinary effect from God alone, for example, if someone in a dangerous illness rejects all medicine, wishing to be miraculously healed by God. 3. when someone without any necessity casts himself into such danger that he can scarcely be freed without a miracle of God, for example, if someone through the whole of Lent, without a special instinct of God, should wish to abstain from all food and drink, expecting from God an extraordinary preservation of his life. Here note that if someone acts only rashly, without any respect to God, not trusting certainly in divine providence, but by a certain foolish confidence believing that perhaps by chance he will overcome such or such a danger, he does not sin against religion, but only against the fifth precept of the Decalogue. Suarez, de Relig., tr. 3, l. 1, cc. 2, 3; L. 29; S. Th. 2. 2, q. 97, a. 1.

489 What kind of sin is temptation of God? - Temptation of God is a mortal sin from its genus. It is proved, because it inflicts grave irreverence upon God; hence it is written: You shall not tempt the Lord your God. Matt. 4:7. And this holds whether the temptation is explicit or implicit. Concerning explicit temptation it is clear, because that explicit intention of testing the divine perfections is an explicit contempt of God himself. But concerning implicit temptation it is demonstrated from this, that even an implicit petition, namely that God work contrary to the order of his providence, from mere curiosity or arrogance, without necessity, very evidently redounds to grave injury to him; for it is to act with God as with a favorer of curiosities.

Temptation of God can be only venial not only on account of ignorance, inadvertence, defect of consent, but also on account of smallness of matter. Thus, for example, he would sin only venially who, laboring under illness, should neglect natural remedies and expect health for himself from God by imprudent confidence, or rather presumption; for that man does not seem to commit a grave disorder, since he does not truly ask a miracle from doubt, or from grave lightness and curiosity of testing divine power. Indeed he is excused even from all fault if he hopes that he will be naturally freed from such a disease, with God helping. Likewise he sins per se only venially who from negligence comes unprepared to preach the word of God, hoping for special help from God. Yet if temptation of God comes not only from an imprudent and presumptuous testing of a divine perfection, or only from an imprudent and presumptuous imploration of divine help, but from doubt concerning the divine perfections, then there will be no smallness of matter. For smallness of matter is not given in deliberate doubt against faith. Therefore then sin will have place against religion and also against faith, mortal from its whole genus. L. 29, 30, 32; S. Th. 2. 2, q. 97, aa. 2, 3, 4.

490 You will resolve: From what has been said, one can gather what must be thought concerning the tests formerly used, commonly called judgments of God: namely, when witnesses were lacking, various experiments had been instituted to which the accused was subjected; for example, he carried hot iron, walked over burning coals, etc., and if nothing evil happened to him, he was held as innocent. For this is altogether illicit; for it is both a species of divination, since there is no proportion of the means to the end, and temptation of God, since it is to wish indiscriminately to ask from him a miracle by which he may disclose the truth. The Church never approved this. For when a crime cannot be known by natural ways, nor does a special instinct of God otherwise advise, it must be left to the judgment of God, who searches the secrets of hearts. C. Consuluisti 2, qu. 5; tit. de Purgat. vulgari; S. Th. 2. 2, q. 95, a. 8; L. 30; Struggl 6; Muratori, Antiq. Ital., diss. 38, 39.

491 Is it permitted to ask a miracle from God? - They commonly teach that this is permitted whenever there is a grave utility for our salvation or that of others, or for fulfilling the divine will. For then it would not be to tempt God, but to ask earnestly for God's help in a suitable time. But he would sin who absolutely asked for or offered a miracle for the conversion of heretics or sinners, since the testimonies of our faith suffice. Except the case of a particular inspiration of God. S. Th. 2. 2, q. 97, a. 2 ad 3; L. 31.

492 Is it permitted to offer oneself to martyrdom? - One must distinguish with St. Thomas. Either a legitimate cause is present or not. If the first, for example, to avoid blasphemies, to procure the glory of God and of faith, to remove in one's neighbor the danger of unbelief, it is certainly permitted, since it is a work of the greatest charity. If the second, it is not permitted, since no one is lord of his own life so that he can squander it at his own pleasure. Whence he sins gravely, when good faith or divine inspiration does not excuse, as we know happened in several Saints. S. Th. 2. 2, q. 174, a. 3; L. 32, l. 6, n. 101. "To sustain martyrdom on account of Christ falls under precept, because namely man ought to have his mind so prepared that he would sooner permit himself to be killed than deny Christ or sin mortally. And thus also to leave one's own goods falls under precept, because the mind of a Christian ought to be prepared rather to sustain the plundering of his goods than to deny Christ or sin mortally." S. Th., Quodl. 4, a. 20.


VII. On Sacrilege

493 What is sacrilege? - Sacrilege is the violation of a sacred thing, insofar as sacred; that is, of a thing dedicated to divine worship, taken not materially but formally, namely insofar as it is ordered to this worship. That is to say, for some action to be sacrilege, the thing must be violated in that by which it is sacred. Whence if someone speaks badly about someone who has a vow of chastity, his detraction does not assume the nature of formal sacrilege, because that person is sacred to God only as to bodily purity, but not as to integrity of reputation. Moreover, only that thing is properly judged sacred which is not sacred in just any way, or dedicated to divine worship in just any way, but by public rite and divine or ecclesiastical institution, or by the power of the Church, has been deputed to the worship of God. Therefore it is not sufficient that a thing has been simply blessed, namely by a merely invocative blessing, by which we pray for the good of a thing or person; but a constitutive blessing is necessary, by which a thing from profane becomes sacred, as can be seen in holy water or blessed candles. Indeed, even more, a constitutive blessing is necessary by which a thing is consecrated uniquely and perpetually to divine worship; and this is properly consecration, as sacred vessels, churches, priests, clerics. And thus it is not illicit "to throw to dogs the bones of a lamb or eggs which are blessed... just as it is also licit to use holy water and candles for profane use." L. l. c., n. 94. By the blessing of these things only the special assistance of God is invoked concerning the use of those same things. La-Croix, l. c., n. 227; Struggl 9; S. Th. 2. 2, q. 76, a. 1; q. 99, aa. 1, 2; Cajetan on 2. 2, q. 88, a. 11; L. l. 6, n. 94.

Blessing is numbered among the sacramentals. It is an invocation of good: one merely invocative; another constitutive, by which a thing from profane becomes sacred; another constitutive and consecrative, by which a thing is destined uniquely and in perpetuity to divine worship. Blessings which are made without sacred oils are called verbal; those made with these employed are real, and are accustomed to be called consecrations. Real blessings, or consecrations, are of the episcopal order; of verbal blessings, some are of the episcopal order, others of the presbyteral. Some presbyteral blessings are parochial, such as the blessing of bridegroom and bride, the blessing of a ship, of houses on Holy Saturday. Which verbal presbyteral and episcopal blessings there are must be deduced from the Ritual, Pontifical, and Missal; but parochial blessings are those which bear before themselves some jurisdiction.

494 Of how many kinds is sacrilege? - Sacrilege is threefold: personal, by which a person is violated; local, by which a place; real, by which other sacred things are violated. Sacrilege differs in species according as it affects a person, place, or sacred thing. This is established from the common authority of theologians, and because the sanctity of persons, places, and things is not the same. For a person, as the subject of sanctity, is formally and simply holy; holy, namely here, insofar as such a person is dedicated to divine worship in a special way and destined for some ministry of it. A place is holy insofar as it is containing persons, or insofar as it is dedicated to containing the people of God gathered for divine worship. A thing is holy by relation, by which it is ordered to sanctity, that is, insofar as it is destined for divine worship, and therefore in a certain more general way. Suarez, de Relig., tr. 3, l. 3, cc. 1, 5; Lugo, de Poenit., d. 10, n. 471; L. 48; S. Th. 2. 2, q. 99, a. 3.

495 What kind of sin is sacrilege? - Sacrilege is a special sin of irreligiosity, mortal from its genus, if the work is specially repugnant to the sanctity of the thing, because a sacred thing is violated, and this violation always involves by its nature a grave injury to God; and it is so much graver as the sacred thing itself obtains greater sanctity. Yet it can become light by reason of smallness of matter. If the work is specially, etc.; for if it is only generally repugnant to sanctity, for example in the way that all mortal sins are generally repugnant to the sanctity of the temple, it does not exceed venial sin, or it is a lightly aggravating circumstance. L. 33; S. Th. 2. 2, q. 99, aa. 2, 4; C. I. poen. 142; E. M.

496 In how many ways is personal sacrilege committed? - Personal sacrilege is committed in three ways: 1. by laying violent hands upon a cleric or religious. 2. by lustfully violating persons dedicated to God, even by touches alone. 3. by subjecting ecclesiastical persons to the lay forum, against the privilege of exemption and immunity. S. Th. 2. 2, q. 99, a. 3; L. 35; Struggl 11.

497 In how many ways is local sacrilege committed? - Local sacrilege can likewise happen in a threefold way. 1. By profane actions which either by their nature or by prescription of law are opposed to the sanctity and immunity of the place, although the church is not polluted by them, such as public market, public banquets, theatrical plays, public outcries, secular parliaments, the noise of judgments, unless a grave cause excuses, etc. 2. By all sins by which a church is polluted by canon law, namely by the injurious and notorious shedding of human blood; illicit and notorious shedding of human seed; culpable and notorious homicide; burial of an excommunicate not tolerated, or of an unbaptized infidel in a church, even if such burial had been inculpable. 3. By all sins which are done against the immunity of asylum of a sacred place.

Local immunity is that by which one is forbidden to exercise profane things in places sacred to God, and especially to set fire to a church, break its doors, or exercise another violence in it. But immunity of asylum is that by which one is forbidden to violate the rights of asylum. C. 2, de Imm. in 6; C. 6, de Immun. eccl. Moreover asylum is a privilege by force of which security is furnished to evildoers fleeing to a sacred place, so that they cannot be violently dragged from there, except, however, in cases excepted by law. Suarez, de Relig., tr. 2, l. 3, c. 8; Gregory XIV, Const. Cum aliis; Benedict XIII, Const. Ex quo divina, 8 Id. June 1725; Clement XII, Const. In suprema; Benedict XIV, Const. Detestabilem, Const. Officii nostri; Trent, sess. 22, Decree de observ., etc.

But here it must be noted that where the discussion is of sacrilege on account of this violated immunity of a sacred place, the notion of sacred place extends much more broadly than when the discussion is of acts directly opposed to the sanctity of a sacred place, and it extends also to a place only religious, destined by the authority of the Church for a pious and religious use. For as to those acts by which a church can also be polluted, a sacred place means only the ambit of a place even simply blessed and deputed by the Bishop for divine offices or for burying the dead, from roof to pavement, even if interdicted and polluted. Therefore private oratories are excluded. But if the discussion is of the aforesaid immunity of a sacred place, this also comprehends the exterior parts of the church, the porch, for example, sacristy, tower, roof, subterranean crypts, stairs to the temple, and the whole exterior base. Cemeteries even separated from the Church are held in the same estimation, the Bishop's palace, indeed also the house of the pastor, if it is joined to the church, the convents of religious with barns, gardens, and all those things which are enclosed within their ambit, and finally hospices erected by the authority of the Bishop and having a chapel for celebrating. C. un., de Consecr. in 6; C. Ecclesiis 20, de Consecr., D. 2; C. Ecclesia fin., de Consecr.; C. 9, de Eccles. aedif.; L. 36-38, l. 3, n. 460; l. 6, nn. 366, 920; Struggl 13; Schmalz., l. 3, t. 40, nn. 72-77.

Any projections and cinematographic representations in churches are prohibited. S. C. Cons., 10 Dec. 1912; E. M.

498 In how many ways is real sacrilege committed? - Real sacrilege, generally speaking, can also be committed in three ways: 1. by treating sacred things unworthily. 2. by usurping them unjustly. 3. by selling and buying sacred things profanely, or simony. Hence real sacrilege is committed: 1. by unworthy administration or reception of the sacraments, which produce sanctity. And thus it would also be sacrilege to employ for the sacrifice sacred vessels, corporals, etc., enormously unclean; to leave consecrated particles to become corrupted in the pyx, etc. 2. by abuse of Scripture, by twisting its words, which signify something sacred, to vain things.

Trent, sess. 5, at the end, calls this usurpation rashness, and commands it to be punished. 3. by unworthy treatment of sacred images or ceremonies, which represent sacred things. 4. by profanation of vessels, instruments, and sacred ornaments, etc., which pertain to sacred worship; understand profanation concerning those which are accustomed to be consecrated or at least blessed. For Tamburini, Expl. Sacrif., l. 1, c. 2, teaches that it is not sin to use for weddings or common use carpets, candlesticks, a basin, indeed even a towel, etc., which mediately serve sacred ministry, unless it is done from some contempt at least implicit, as if you always and indifferently used the aforesaid things. 5. by theft and usurpation of ecclesiastical goods, which are deputed for worship and for the support of sacred ministers. 6. by theft and unworthy treatment of relics, which are particles of the Saints. 7. by defrauding the rights of the Church, for example by imposing taxes, etc. Struggl 15; L. 40, 48, 460; E. M.

499 Whether the three aforesaid species are subaltern or are lowest species? - This is from St. Alphonsus, n. 34: "The first opinion holds that they are subaltern, containing under themselves other lowest species. Thus Suarez, Palaus, Lessius, etc. And therefore they say that the striking of a cleric differs in species from concubinage with him. Yet the second opinion holds that they are lowest species. Thus Viva, Salmanticenses, Cajetan, etc.; so that if someone violates a nun by beating her or by lying with her, he formally commits one sacrilege. And thus S. Thomas thinks, 2. 2, q. 99, a. 3 ad 2, where he says: It is possible that two sins differ in species according to material acts, but agree in species according to one formal notion of sacrilege; for example, if someone has violated a nun by beating or by lying with her. And this is more probable."

Yet there are diverse grades in this threefold species of sacrilege, according to the difference of persons, places, and things. For sacrilege is so much graver as the thing against which one sins obtains greater sanctity. S. Th., ibid. But practically there is almost no difficulty, because often a sufficient judgment concerning the sin of sacrilege cannot be formed unless it is explained altogether in the individual case; for example, mere profanation of a sacred vessel, or its theft; theft of a sacred thing from a sacred place, and theft of a non-sacred thing from a sacred place; profanation of a church and its pollution; usurpation of ecclesiastical goods; irreverence toward images and relics of Saints; irreverence toward the sacraments, by reception, administration, or in another way; irreverence toward the Eucharist, which is more than sacrilege, because to other sacred things there is not owed the supreme adoration of latria which is owed to the Eucharist. Whence there is a certain greater irreligiosity against God himself or against the very person of Jesus Christ, and at the same time sacrilege against the reverence owed to the species, which are sacred things. Suarez, de Relig., t. 1, l. 3, cc. 5, 6; S. Th. 2. 2, q. 99, a. 3.

500 Is the violation of a person bound by a simple vow of chastity sacrilege? - The first probable opinion affirms, because a sin of a sacred person which is directly done against that sanctity by which he is consecrated and dedicated to God is true sacrilege. But a person is dedicated to God not only through sacred ordination or profession of the religious state, but also through participation in this state, such as a simple vow of chastity is, especially perpetual. Therefore. Indeed, any violation of a vow is truly and properly sacrilege, because anyone vowing dedicates himself to God as to that thing, if the vow is personal, and thus the person is sanctified as to the things promised by such vows; and similarly, if the vow is real, the thing promised to God is sanctified. Thus the Salmanticenses, tr. 21, c. 12, n. 22.

The second opinion, of Suarez and others, also probable, denies, because through a simple and private vow neither a thing nor a person is made sacred, but a public deputation of the Church is required, in order to preserve chastity. And the same holds as to other vows. In order, etc.; for even clerics constituted in minor orders are sacred persons, and priests of the Greek rite are also sacred persons; but because they have not been consecrated by the Church in order to preserve chastity, but only in order to divine worship, they do not incur the guilt of sacrilege properly such. Moreover, whoever is bound by a vow of chastity, as often as he violates it, certainly commits a twofold sin, namely against chastity and against religion, by not preserving fidelity to God. And the same is true in other vows. L. 47; l. 6, nn. 808, 809; S. Th. 2. 2, q. 88, a. 3; q. 97, proem.; q. 99, a. 3 ad 3; q. 154, a. 1 ad 3, a. 10 ad 2 and 3; 4 D. 38, q. 1, a. 3, q. 2, 3; Suarez, de Sacril., l. 3, c. 3; de Vot., l. 5, c. 3, n. 45; Laym., l. 4, tr. 10, c. 7, n. 4; Less., l. 2, c. 40; Struggl 9, 10.

501 Is a merely internal sin against chastity by a sacred person sacrilege? - There are not lacking those who deny, as Gury affirms, v. 2, n. 165, since chastity, according to which man is consecrated to God, regards rather exterior acts, which the Church is accustomed to touch by her laws, than interior acts per se. But the doctors commonly affirm, because through chastity the very person is consecrated to God. Yet this reason does not seem to prove the matter demonstratively. For although the very person is consecrated to God through that vow, nevertheless not every internal sin is therefore sacrilege, which would be the case if in reality the person himself were absolutely consecrated to God. Therefore it must altogether be held that the person himself is indeed consecrated to God through that vow, but as to chastity to be preserved. But that this extends also to internal acts is to be demonstrated; and it seems that it can be demonstrated from this, that since a simple vow of perfect chastity is so understood that it comprehends both internal and external acts, a fortiori it is necessary that a solemn vow, through which the person becomes sacred, comprehend both; and this vow is certainly more perfect. L. 554, 457; cf. here v. 2, n. 301.

502 Are all sins of lust committed in a church or cemetery sacrileges? - Merely internal sins are not to be held as sacrileges, because they do not seem specially to affect the sacred place, unless there is a desire of sinning externally in the sacred place itself. But if they are held as sacrileges, cf. 495, nevertheless this circumstance, as lightly culpable, is not necessarily to be disclosed in confession. Therefore the desire of sinning in a sacred place will be sacrilege, although had outside it; but not the desire conceived in a sacred place of sinning outside the same. Sacrilege, namely in the forum of conscience, not in fact. Of sinning in a sacred place, namely by an exterior sin which is local sacrilege.

As to external sins, it is certain that sacrilege is committed by consummated, notorious acts, namely by voluntary pollution, fornication, etc. Notorious; for if those sins are hidden, more commonly indeed and more truly it is affirmed that sacrilege is committed, but there are not lacking those who deny; cf. L. l. 3, n. 334, par. Absolute. But whether it is also committed by other grave external sins, for example gravely shameful touches, is controverted. St. Liguori, n. 459, Collet, etc., more probably affirm. But Sanchez, Tamburini, Bonacina, etc., not improbably deny. But others affirm concerning more immodest touches and deny concerning other acts. Lugo, de Poenit., d. 16, n. 461 seqq. Several among St. Alphonsus, l. 3, n. 458, hand down as probable that, scandal being set aside, marital intercourse had in a church is never sacrilege. But others more commonly and more probably affirm this only in a case of necessity, for avoiding the danger of incontinence. L. 36, 43; l. 3, nn. 334, 458 seqq.; Elbel 575, 576; cf. here 805, 807.

503 Is every theft in a church sacrilege? - It is established that every theft of a sacred thing is sacrilege, and also of a non-sacred thing committed nevertheless to the custody of a sacred place. C. Quisquis 21, sec. 2, c. 17, q. 4: "Likewise sacrilege is committed by taking a sacred thing from a sacred place, or a non-sacred thing from a sacred place, or a sacred thing from a non-sacred place." But a sacred thing is understood as a thing given to God in some way; and a sacred place as a church.

As to things which are found in a church by chance or accidentally, such as purses, watches, etc., it is controverted. Some probably deny, because that circumstance of sacred place, since it is altogether accidental, causes no injury to the sacred place. Others probably affirm, because it is still verified that such a person steals a non-sacred thing from a sacred place. Besides, because although the thing is in the church accidentally, nevertheless that evil external action is still repugnant per se to the sacred place, insofar as sacred. Sanchez denies that stealing in the sacristy is local sacrilege. But it is certain that theft in cloisters is not sacrilege, nor in the oratory of a private house, which is not solemnly blessed by the rite prescribed for a public oratory in the Roman Ritual, but by the blessing which is had in the same Ritual for a new house or place. S. R. C., 5 June 1899, n. 4025. In the oratories of hospitals, seminaries, or hermitages, even if not blessed by the Bishop, Sanchez rightly thinks that thefts are sacrileges, because they are held as public. L. 39; Lugo, de Poenit., d. 16, n. 469 seqq.; Struggl 14.

504 Does injury to any goods whatsoever pertaining to clerics constitute sacrilege? - R. Negative, but only injury to goods which clerics possess not in their own name, but in the name of the church, and concerning which they cannot dispose, because only these are sacred. L. 42; S. Th. 2. 2, q. 99, a. 3.

505 Can sacred vessels and vestments, and can churches, be converted to profane use? - R. To the first. Affirmative, if the thing is totally changed in such a way that it is reduced to common material; for example, if a chalice by fire or iron is made a mass of silver. But otherwise, if it is not totally changed. Hence it is not permitted to repair profane clothing from an old chasuble, nor to apply the ornaments of priests to profane uses. But otherwise concerning those things which are not blessed, such as carpets and candlesticks. "To use sacred vestments, even worn-out ones, for profane uses is mortal. Yet sacred vestments employed in profane uses do not lose their blessing." L. l. 6, n. 376. R. To the second. Likewise a consecrated church is not to be transferred to profane uses unless it has been profaned, has ceased to be a church, and the Apostolic approval is present. L. 31; l. 6, n. 371; S. Th. 2. 2, q. 100, a. 4 ad 2; 3 p., q. 83, a. 3 ad 3.

506 To whom is it licit to touch sacred vessels? - To all and only clerics without special license; but it is venial, and if a cause is present, not even venial. This is also granted to regular lay sacristans, from the privilege of Sixtus IV, and also to nuns who are sacristans, from communication of privileges; likewise by custom and from necessity to lay oblates of more recent Congregations of priests who are sacristans, and to all who serve churches in clerical habit. The first washing of palls, corporals, and purificators is to be done by a sacred person, and it is the proper office of the subdeacon. The second and third washing can also be done by laypersons. The water of the washing is to be thrown into the sacrarium. C. Nemo 40, de Consecr., D. 1; Roman Pontifical, de Ordinat. subdiac.; S. R. C., 12 Sept. 1857, ad 26, n. 3059; L. l. 6, n. 387.

But it is permitted to all to touch other sacred things, of which sort are, for example, Agnus Dei medals, at least from present custom; relics of Saints, and consequently to carry them hanging from the neck; sacred ornaments, except those which immediately touch the Holy Eucharist. C. 41, de Consecr., Dist. 1; L. 48; l. 6, nn. 94, 382; l. 7, n. 340; E. M. Clerics initiated with first tonsure only can touch sacred vessels and sacred linens, and prepare the chalice in the sacristy, without special indult. S. R. C., 23 Nov. 1905, ad 1.

A deacon by reason of his ministry can, even when priests are present and outside the case of necessity, carry the Most Holy Sacrament from one altar to another. S. R. C., 23 Nov. 1906, ad 3. But to others, even subdeacons, it is not permitted to touch sacred vessels containing the Most Holy Sacrament, ibid.

507 Is it sacrilege to sin mortally on a feast day? - R. A mortal sin committed on a feast day, since it excludes sanctity, is against the end of the observance of the feast day, namely that man be occupied with divine things. Yet it is not sacrilege. The reason is that the circumstance of a feast day is altogether extrinsic to sin, speaking per se, unless namely one sins precisely on account of the profanation of the feast day, or something is done from which notable irreverence is inflicted upon divine worship, as if someone on Good Friday should exhibit comedies, public games, etc. L. 46, 273; S. Th. 2. 2, q. 122, a. 4; 4 D. 32, a. 5, q. 2; Lugo, de Poenit., d. 16, n. 515 seqq.; Suarez, de Relig., l. 3, c. 18, n. 22 seqq.


VIII. On Simony

508 What is simony and what is its malice? - Simony is the studious will of buying or selling for a temporal price something spiritual or annexed to the spiritual. Studious, not only because, like any other sin, it requires deliberation, but also because for its essential malice it is not required that the pact be actually completed by mutual consent; rather, the interior will, even of one person, to make a bargain or to oblige another is sufficient. Acts 8:18 seqq.

Spiritual, here, is understood as everything which of itself or by the institution of God or of the Church pertains to the salvation of the soul, and therefore to the order of spiritual goods, namely supernatural goods; wherefore natural things, although spiritual, do not belong here. Hence civil or natural honorableness is outside simony, but not sanctification of the soul, and God's offense and glory. Moreover some things are spiritual in themselves and formally, for example, the gifts of the Holy Spirit and sanctifying grace; others causally, namely insofar as they are the cause of spiritual gifts, for example, sacraments and sacramentals; others finally effectively, which proceed from a spiritual cause, such as dispensation in vows, absolution from censures, etc.

Something can be annexed to the spiritual in three ways: antecedently, to which the spiritual accedes, as that which is ordered to the spiritual, such as sacred vessels, which are ordered to the use of the sacraments; consequently, to which the spiritual is presupposed and which depends upon the spiritual, such as the right to revenues of benefices, which is had on account of a spiritual office; concomitantly, either intrinsically, if in reality it is not separable, as labor in the administration of sacraments, or extrinsically, if it is separable, as singing in the celebration of Mass. Whether the labor is intrinsic or extrinsic, it is always something temporal in itself.

Now, per se, it is licit to sell a temporal thing which is antecedently annexed to the spiritual, such as the silver of a chalice; for that thing always retains its intrinsic value, independent from the spiritual thing, C. Hoc eius 2, sec. 1, c. 10, q. 2, yet with no account of the consecration being taken in the price. But if a chalice or sacred vestment is sold for profane uses, they must first be broken or unstitched, so that they lose consecration, Authent. Praeterea, C. de SS. Ecclesiis, the material thing remaining with its own value. Since this cannot be done in temples - for thus only a heap of stones would be sold - hence several deny that temples can be sold. Benedict XIV, Quaest. Can., q. 142. But if a church has been profaned, has ceased to be a church, and Apostolic approval is present, it too can be sold for profane uses. Pallottini, v. Ecclesia in genere, sec. II, nn. 48, 51, 55. It is said per se, for it can happen that a sale of this sort is prohibited by ecclesiastical law. And thus by ecclesiastical law the sale of a church is prohibited, C. Querelam 15, de Simonia; of the goods of a benefice; of chrism; of blessed oil; of a cemetery.

Likewise, for something annexed concomitantly extrinsically, it is permitted to receive a stipend, for example, for a journey in celebration of Mass, at a certain hour, in a certain place, etc. Those things which are annexed to the spiritual concomitantly intrinsically can likewise be sold per se. For indeed intrinsic labor, insofar as it is labor, differs in nothing from extrinsic. Besides, in a sung Mass, in the celebration of Mass at the first hour after noon, are not the singing and the hour most truly intrinsic to the Mass? And yet a richer stipend is received on account of the singing, on account of the first hour. And if something can be required by reason of deprivation of liberty for carrying out other works and receiving emolument from them, as the adversaries themselves confess, then that can be required by reason of that labor from which that deprivation comes. For only by reason of such labor in favor of another can that deprivation give title to requiring the owed stipend from him. Therefore to receive something on account of labor, whether intrinsic or extrinsic, as wages of work, not as the price of a spiritual thing, is not simony per se. And thus in the celebration of Masses a stipend is received; in the preaching of the word of God an honorarium is also received. "Likewise some temporal things are given to those praising God in the celebration of the ecclesiastical office, whether for the living or for the dead, not as a price, but as a stipend of sustenance." S. Th. 2. 2, q. 100, a. 3 ad 2; Trent, sess. 21, c. 3 de R. "Stipends are owed to work and labor." S. Th., Quodl. 7, a. 18. "Sustenance is owed from one's own labor." S. Th., Quodl. 7, a. 18. But since this stipend is ordered to the necessary support of the ministers themselves, and therefore is in fact required, it is called a stipend of sustenance or of necessity. Hence it is clear that a stipend is given per se not on account of the work, but on account of the work performed, on account of labor merely according to the very notion of labor furnished in favor of another, in order to the one working, by whose necessary sustenance it is measured; not on account of labor in order to the work as spiritual, and to the spiritual utility of the neighbor from it, which would be simony. And therefore it is a stipend, not a price, because it is not the price of the work, but the stipend of the work performed or of labor. Indeed the worker, by reason of his work, is worthy of his wage. This wage indeed is not measured properly and per se by the thing or labor, but by the condition of the one laboring. Price, on the contrary, is properly and per se measured by the thing. And therefore the stipend accepted is called the stipend of sustenance, insofar as from that labor the priest has a title of sustenance. 1 Cor. 9:13, 14.

It is also clear that nothing consequently can be accepted by way of a stipend ordered to sustenance, by reason of sacred ministry performed for the utility of another, considering in it also not the specific and spiritual utility of that labor, but only the generic notion of a work furnished in favor of another, if, for example, the priest is a pastor or beneficiary who is bound by office to that sacred ministry. For then from the revenues of the benefice he already receives sufficient stipends for his sustenance; and from justice he is bound to exercise that sacred ministry. Per se; for if there intervenes, as indeed often intervenes, a prohibition of the Church, then simony is committed. Indeed on the occasion of ministering Confirmation, nothing is accustomed to be given. The Eucharist also is to be ministered with no gift accepted on that occasion. On the occasion of ministering Penance, nothing is to be accepted. Roman Ritual, de Sacr. poenit. Likewise nothing is accepted for administration of extreme unction. And Orders are to be conferred altogether gratis from the Council of Trent, sess. 21, c. 1. In addition, Innocent III forbade clerics to accept anything at all for the sake of burying the dead. C. 13, de Sepult.; C. 9, 41, de Simon. Yet in the present time, on the occasion of burying the dead, money is generally paid to pastors and church attendants. But pastors are bound to bury the bodies of the poor gratis. S. Congr., 5 May 1617.

Finally, those things which follow upon a spiritual thing cannot be sold while this connection remains; for that which is annexed consequently to some thing supposes the thing itself, and behaves as its accessory. Therefore if the principal cannot be sold, neither can what necessarily follows from it. C. Si quis obiecerit, c. 1, q. 3. Hence it is simony to sell the right of living from the goods of a monastery, since this is annexed consequently to profession, which is spiritual. While this connection remains; for by the authority of the Supreme Pontiff separation can be made. "Temporal things themselves indeed may be sold; but their order to spiritual things ought not fall under sale." S. Th. 2. 2, q. 100, a. 4 ad 1. And thus a dowry is required from nuns for their sustenance.

For a temporal price, that is, for a thing estimable by price, or which bears before itself temporal advantage, although perhaps it cannot be estimated by price or money; whether it is a gift from the hand, that is, money itself, or any other temporal good equivalent to it; or a gift from the tongue, that is, favor, or an office to be furnished by voice or writing, such as praise, blame, patronage; or a gift from service, namely a temporal office by some deed, such as service. There will be simony on account of a gift from the hand if you give someone a benefice with a pact that he remit a debt to you or to another. There will be simony on account of a gift from the tongue if a Bishop confers a benefice on someone so that by him he may be adorned with praises, affected with favors, or so that he may not incur his hatred. Finally there will be simony on account of a gift from service if a Prelate confers a benefice on a servant or on the son of a servant, so that he may serve him gratis, or so that his duty of serving may thus be compensated. Whence it is not simony to give a spiritual thing for a spiritual thing; for example, I say Mass for you, so that you say so many rosaries for me; to give relics for other relics, a chalice for a ciborium, or with the authority of a legitimate superior to exchange one benefice with another. For things of the same order are well estimated mutually.

Of buying or selling. These words signify any onerous contract, or the will of obliging another by pact to give something spiritual for something temporal, or conversely. Of obliging, so that either an obligation is first had from it, or from it there is had a new onerous obligation of a temporal thing, or from fidelity, whatever that temporal thing may be, although not properly a thing, but some contract to be entered into, for example, a loan. C. 114, caus. 1; S. Th. 2. 2, q. 78, a. 2 ad 4, a. 5; L. 56, 57; Suarez, c. 37.

Therefore the malice of simony is in this, that the spiritual is equated with the temporal. This can have place in two ways, formally and virtually. Formally, when someone directly intends, in place of the temporal and on account of its estimation or on account of price, to receive the spiritual. Virtually, when someone wishes by means of a temporal thing, not as a price but as the proximate and immediate motive of giving, to obtain the spiritual, and no other true and honorable motive intervenes. For in this will is virtually included the intention of exchanging one thing with the other. For then someone confers a temporal thing for a spiritual thing, or conversely, as for an intrinsic and final motive; and thus at least in the mind there is given a virtual pact. Hence simony is had if the one furnishing the spiritual imposes upon the recipient an obligation or condition of furnishing something for the utility of the giver or of another. Simony, on the contrary, is not present if someone freely hands over some temporal thing to another for a benefit already received, or for alluring him so that some spiritual thing may be furnished for him; for example, if a rich man gives alms to a poor man so that he may pray for him. In this sense it is also permitted to promise someone a gift for his spiritual utility, for example if he hears Mass or receives the sacraments, because this is a simple donation, indeed under a condition or under a mode, for the utility of the recipient; but there is no onerous contract. Nor consequently is any obligation imposed upon the other of furnishing a spiritual thing. And thus also a dowry is licitly offered to a girl, if she enters a monastery. C. Sunt nonnulli 114, caus. 1, q. 1; L. 49, 55, 56, 59, 61, 63, 104, 70, 72, 93; S. Th. 2. 2, q. 100, aa. 1, 2, 4, 5; 4 D. 25, q. 3, a. 2; Quodl. 4, a. 23; Quodl. 5, a. 23; Quodl. 6, a. 10; Ithur., Cas. 36; Suarez, de Simon., c. 45; Schmalz., l. 5, t. 3, n. 62 seqq., 82 seqq.; Lessius, l. 2, c. 35; Laymann, l. 4, tr. 10, c. 8, nn. 13, 14, 15, 42; La-Croix, l. 3, p. 1, n. 165; E. M.

509 Of how many kinds is simony? - By reason of pact, one simony is mental, another conventional, another real. Mental is when something temporal is given with the mind of obliging to render something spiritual, or conversely, but without any external pact; or when something temporal is given as a compensation owed from justice for a spiritual thing received, or conversely, yet without any previous pact. Conventional simony is that which proceeds to the external pact itself, yet without its real execution. Conventional simony is called purely conventional if the pact has been fulfilled by neither party; it is called mixed from conventional and real, namely, if the pact has been fulfilled by only one party. Finally, real simony is that by which the pact is fulfilled by both parties, at least inchoatively, by real giving or acceptance of the thing. S. Th., Quodl. 5, a. 23; 2. 2, q. 100, a. 5 ad 3; Schmalz., l. 5, t. 3, n. 29 seqq.; Struggl 24, 25; L. 49, 67.

By reason of matter, simony is distinguished into confidential simony, which concerns ecclesiastical benefices, and common simony, which concerns any matter whatever. Confidential simony consists in this, that he who procures a benefice for another in any way, that is, either by electing, presenting, postulating, conferring, giving in commendam, instituting, or ceding and resigning in favor of another, reserves something by his own authority from a pact, express or tacit, either concerning the fruits of the benefice or concerning the benefice, afterwards obtaining the consent of the superior in that cession or resignation; otherwise it would be common, not confidential, simony.

Moreover a fourfold reservation is distinguished. 1. Reservation of access, when someone confers or procures a benefice for another in any way, yet with this pact, that the latter at a suitable time resign it to another, for example to a blood relative, or to himself. Access is said to be reserved to this person, because he had not previously obtained either institution or possession of the benefice. 2. Reservation of ingress, when someone resigns to another a benefice already conferred upon himself but not yet possessed, on this condition, that in a given case and time the resigning person himself have the right of obtaining its possession, or of actually entering into the benefice. 3. Reservation of regress, when one who resigns a benefice already possessed by himself to another does so with this pact, that in some determined case and time it is to return to the resigning person himself. 4. Reservation of pension or fruits, when the one conferring or resigning a benefice, whether only conferred or also possessed, causes it to come to someone with a pact that this person should furnish to him, or to another designated by him, all the fruits of the benefice or part of them, or pay a pension from it. To himself or to another; if to another, all agree that it is confidential simony. If to himself, several deny that it is confidential simony, but say it is common. This confidential simony is only of positive law. But if the confidence is extended to the exchange of a spiritual thing with a merely temporal thing, then it is also simony of divine law, concerning which it must be said at once. But it is understood what the price or quasi-price is in this confidential simony. For it is either one and the same benefice, which is conferred or renounced so that it may be returned and as it were restored to the one conferring or renouncing, or to another; or the fruits of the same benefice, or a pension or part of them, to be conferred upon the same. Pius IV, Const. Romanum Pontificem, 16 Kal. Nov. 1564; St. Pius V, Const. Intolerabilis, 1 June 1569; Trent, sess. 24, cc. 9, 19; sess. 25, c. 7 de R.; Suarez, de Simon., c. 43; Ithur., Cas. 34, n. 24; Cas. 36, n. 25; Schmalz., l. 5, t. 3, n. 39; L. 49, 90.

The aforesaid reservation ought to be from a pact. Besides, confidential simony ought to be either real or at least mixed conventional; whence it is called confidential because it is with a certain confidence and pact. Therefore mental simony, although concerning benefices, is not properly confidential simony. With a pact; according to Schmalz., l. 5, t. 3, nn. 40-42, and others, without an express pact, only the intention of the one resigning or conferring, expressed by an external sign, of obliging another to give to himself or to another access, ingress, regress, or a pension is sufficient; yet St. Alphonsus, nn. 86, 87, and others more probably deny this. In addition, that reservation ought to be without due authority of the superior; otherwise there will be no confidential simony. Finally, the same reservation ought to concern only ecclesiastical benefices. From Extr. 2. Wherefore, if simoniacal pacts are made concerning pensions, or any other right which is not properly comprehended under the name of benefice, it pertains to common simony, not to confidential. Common and confidential simony are distinguished on account of special laws and penalties which are had in law against this latter; wherefore it is not extended beyond the cases determined in the same law. Whence those exchanging benefices among themselves with a certain confidence or pact that the exchange is to be dissolved at a given time, and that regress is to be granted, for example to the benefices thus exchanged for themselves or others, or that a pension is to be paid to themselves or others, do not commit confidential simony, but common. For the Constitutions of Pius IV and St. Pius V speak only of cession and resignation of benefices. Those exchanging among themselves; otherwise it would be concerning a Bishop or any other collator of a benefice making such a pact with one or the other, or both, of those exchanging. But it is not confidential simony, but common, if the cession and resignation of a benefice is had with confidence or a pact not concerning the benefice itself or its fruits, but concerning another temporal or spiritual thing to be given or returned; or even not concerning the same benefice, but concerning another to be resigned. C. Quaesitum 5; C. Cum olim 7, de Rer. permut.; L. 85, 88.

By reason of the law by which simony is prohibited, one simony is of natural or divine law, another of ecclesiastical law. Simony of divine law is had where the dignity of a spiritual thing, namely one which is such in itself or from the institution of Christ, is vilified by comparison with a temporal thing; that is, when one is given and accepted for the other. For the other, namely as though the price of the other. Hence simony of divine law is not had if someone, moved by the recommendation of a powerful man, confers a benefice upon an unworthy person, unless namely by that conferral he principally intends human favor. S. Th. 2. 2, q. 100, a. 5 ad 3; for he gives a spiritual thing, but receives nothing for it. Likewise if someone gives a dowry to a girl so that she may become a nun; for he gives something temporal, but again receives nothing for it.

But simony of ecclesiastical law exists when, contrary to the prohibition of the Church, a spiritual thing is given for another spiritual thing, as in an exchange of benefices made by one's own authority; or when a thing temporal in itself, annexed to another spiritual thing or ordered to it, is given for a temporal price, as if someone buys the ecclesiastical office of steward, treasurer, sacristan of a Church, etc.; or when in the administration of sacred things a gift or wage is required or accepted, when this is forbidden by Law. For although the malice of equating the spiritual with the temporal is properly absent from those exchanges and acceptances, nevertheless they bear before themselves the appearance of a certain sale and purchase of spiritual things, and contain danger. Whence the Church deservedly forbade them from a motive of religion and reverence toward sacred things. Therefore this simony of merely ecclesiastical law is not intrinsically evil, but is evil only because it is prohibited by the Church on account of reverence toward sacred things. For law has the force of causing its object to be the matter of some virtue, in view of the cause on account of which it commands it; thus, for example, Communion made by a man not fasting, without an excusing cause, is sacrilege, because the Church from a motive of reverence forbade the taking of food or drink before Communion. Hence, since penalties are of strict interpretation, penalties against simoniacs are to be limited to those guilty of simony of divine law, unless something else is clearly deduced from the law itself. L. 68, 69, 108.

510 What kind of sin is simony? - Simony is a most grave sin of irreligiosity; and, if it is of divine and natural law, it does not admit smallness of matter; but if the simony is of ecclesiastical law, smallness of matter can be given in it. The first part is proved: 1. from the common opinion of theologians; 2. because any spiritual thing, by comparison with a temporal thing, is vilified with great injury to God himself.

And therefore it is a certain species of sacrilege; indeed, according to Suarez, c. 1, n. 7, it is a species distinct from all other sacrileges, because a spiritual thing exceeds every temporal thing by its most excellent dignity. Whence by that comparison there is a special injury to it. This is also established from the words of St. Peter to Simon Magus, Acts 8:20: Your money perish with you, because you have thought that the gift of God may be possessed by money. The second part is proved. For on the part of the spiritual thing, this, although very small, is always of the greatest estimation. But on the part of the price, the less this is, the more the spiritual thing is vilified. The third part is proved. Because simony of ecclesiastical law is not forbidden because, as it were, a temporal price is given for a spiritual thing; but it is prohibited by the Church for removing every appearance of simony and avarice, and other inconveniences. Whence through this an injury is not properly done to the sacred thing, but only a precept of the Church is violated; but in this smallness of matter can be found. Yet according to some an exception seems to have to be made as to examiners in a competition for a parish. Trent, sess. 24, c. 18. But others omit this exception or expressly deny it. Can. 1, q. 1, 2, 3, de Simon. et ne aliq., etc.; L. 50; E. M.

511 Is it simony to give principally something temporal on account of something spiritual, or conversely, but not uniquely? - R. Affirmative. The reason is that even thus comparison of a temporal thing with a spiritual thing is present. For although the temporal is not given as a price, but as a motive, so that the other may give the spiritual, if it is given as the principal motive, it would not be given if it were known that the other would not give the spiritual. Whence virtually it is a certain price. But the motive which is added, however honorable it may be, does not destroy the malice of the prior motive, on account of which principally the temporal is given. Confirmation is from propositions 45 and 46 condemned by Innocent XI.

But in order that simony be had, when one thing is not given for another but is given on account of another, it is necessary that, although it is given without a previous pact, it nevertheless is not given gratis, but is given either with the mind of obliging to give, or by title of compensation or retribution, however much it is given voluntarily and is given from gratitude, namely if it is given as owed. For only then is the thing which is given on account of another, equivalently in moral estimation, truly given for the other. Then there is in reality at least implicitly an unnamed contract: I give that he may do; I do that he may give. But otherwise it would be if something temporal is given on account of something spiritual, or conversely, principally on account of gratitude, but not for obliging, nor as owed, every obligation even of mere fidelity having been removed, merely for signifying a grateful mind, or for attracting benevolence, etc. For one thing is the quasi-intrinsic motive of the work, on account of which, for which, the work itself is intended; another is the extrinsic end of the work performed or of the one working, who orders his action in favor of another to this or that. "For in any sale the price is received as the end" of the thing or work sold. S. Th., Quodl. 8, a. 11. L. 51, 52, 53, 54, 55, 64; S. Th. 2. 2, q. 100, a. 5 ad 3; 4 D. 25, q. 3, a. 2, q. 2; E. M.

512 Is it simony to perform sacred functions for earning a stipend, and to receive something for the spiritual instruction of others? - R. To the first. These words are from S. Thomas, 2. 2, q. 100, aa. 2, 3: "To receive money for spiritual grace is the crime of simony, which can be excused by no custom, because custom does not prejudice natural or divine law.... But to receive something for the support of those who minister the sacraments of Christ, according to the ordination of the Church and approved customs, is not simony nor sin. For it is not taken as the price of a wage, but as a stipend of necessity.... Yet in such a way that the intention of buying and selling is absent, and that it is not exacted from the unwilling by withdrawal of spiritual things which are to be exhibited; for this would have a certain appearance of sale. Yet spiritual things first having been exhibited gratis, established and customary oblations, and any other revenues, can licitly be exacted from those unwilling and willing to pay, the authority of the superior intervening." "If he receives distributions of this sort as the end of his work principally intended, he commits simony and thus sins mortally. But if he has God as the principal end in such an act, but looks to distributions of this sort secondarily, not as to an end, but as to that which is necessary for his sustenance, it is established that he does not sell the spiritual act, and thus he does not commit simony nor sin. For thus the acceptance of distributions will not be the cause why he goes to church, but properly the determination of this sort, why he goes now and not at another time." S. Th., Quodl. 8, a. 11. "In certain Churches also some are enticed to serve the Church by temporal distributions; not that they receive a reward, but they are certain secondary inducements to serving God, just as the Lord also says, Matt. 6:33, Seek first the kingdom of God and his justice, and all these things, namely the necessities of life, will be added to you." S. Th., Quodl. 4, a. 23.

Nor therefore does it stand in the way that such a person would neither read Mass nor preach without profit; for this does not prove that the temporal is a price, but only that it is an end, namely the end not of the spiritual work but of the one working, occupied in favor of another, or a condition without which he would not work, namely the stipend of fitting sustenance failing, or a stipend for the necessity of sustaining life. S. Th., Quodl. 2, a. 12. Namely, from labor undertaken in favor of the neighbor, someone has a title of sustenance. Therefore the wage is then intended as a means of sustenance, a simoniacal mind being excluded. Therefore simony exists when something temporal is given for something spiritual, as though the price of it; but by no means when something temporal is required as a just stipend or wage of the work and labor, and also of the help or temporal office furnished, and much less if the temporal is given as a subsidy and alms. Labor is any inconvenience by which someone is affected in furnishing or undertaking a spiritual matter. But help is any office which is furnished short of inconvenience. "Tithes," says S. Thomas, Quodl. 6, a. 10, "are owed to priests in common indeed according to natural law. But natural reason dictates that those who labor for the people in spiritual things receive from the people stipends for their support; and according to this it is also sanctioned by divine law in the New Testament. For, as is said in 1 Cor. 9, the Lord ordained for those who announce the Gospel that they should live from the Gospel. But in the Old Law, by a judicial precept, the quantity of that which was to be paid by the people to the ministers of God was fixed, namely the tithe; and this also is from the statute of the Church, although the priest is rich, nevertheless a poor man is bound to pay him tithes"; namely, because the aforesaid stipend is owed from justice and from positive precept. 1 Cor. 9:7, 11. Yet those who thus "perform sacred ministries principally on account of temporal emolument, (namely as a means of sustenance, not as the price of the sacred ministry) cannot easily be excused from venial fault, since it is a certain disorder to direct spiritual things to the temporal." L. 55. Indeed it is a certain disorder principally to intend, for example, in performing the sacred rite, not the honor of God and the salvation of souls, but one's own temporal utility. Yet the same St. Alphonsus, l. c., says: "It is not illicit to order a spiritual thing, even principally, to an honorable temporal end." Therefore, per se, what is licitly accepted can also be licitly intended. Nor indeed does it stand in the way that such a person does not need sustenance, for this is accidental. But since this stipend is owed from justice, it is also permitted to bargain about it. Whence it is clear that this stipend is owed and does not have simply the character of alms, which is liberally given to one in need. Schmalz., l. 5, t. 3, nn. 89-95; S. Th. 2. 2, q. 100, a. 3; L. 55, 104.

As to Ruthenian priests in the Canadian region, it has been provided that they not exact stole fees and emoluments of sacred ministry from the truly poor; and it is altogether forbidden to extort them under threat of baptism or blessing of marriage, or to exclude a faithful person unable to pay from any sacred function. S. C. de P. F., 8 Aug. 1913, art. 18. Stole fees are so called which are paid to the pastor for sacred functions for the advantage of the faithful, for example for baptism, for marriage, etc. These stole fees are simply the pastor's, without any obligation of spending them for pious causes or giving them to the poor.

R. To the second. One must distinguish: either that instruction by its nature tends only to the spiritual utility of others, for example catechesis, preaching of the word of God, and similar things; or it tends toward some temporal good of theirs, for example to the natural instruction of a matter even sacred and religious, for every doctrine, even revealed, insofar as it is doctrine, is something natural. For it is naturally compared and handed down, and ordered to the erudition of the mind, which is a natural good. Such is the resolution of cases of conscience, instruction for interpreting Sacred Scripture, for unraveling theological controversies, etc.

If the first, certainly it is simony to receive for that instruction something temporal, since it is a merely spiritual thing, unless it is received by reason of the necessary sustenance of the one working, occupied in favor of another. If the second, there will simply be no simony, because he who teaches science can receive a stipend, as though hiring out his services. Nor does it matter that that science is supernatural; for proximately and per se it is not ordered to the salvation of the soul, but to enlightening the intellect, just as other natural sciences are. L. 94; S. Th. 2. 2, q. 100, a. 3 ad 3; Schmalzgr., l. 5, tit. 3, nn. 34, 89 seqq.

513 Is it simony if a priest promises a layman a Mass for the outcome of a game, while his companion puts up a temporal price? - R. Negative per se, because by this reason a spiritual thing is not properly equated with a temporal thing, just as it is not equated when Mass is said for a stipend; but only the execution of a spiritual thing is offered in place of a temporal thing which otherwise would have to be handed over. Therefore the commutation of a debt is with a stipend. For he does not sin who offers a creditor 100 Masses to be celebrated for him, so that he remit a debt of 100 francs; therefore, by parity, neither does he sin who promises a Mass for the outcome of a game, while the other puts up 20 asses. Moreover, a game of this kind is rarely without some scandal, and therefore must always be dissuaded. L. l. 3, n. 882; Voit 506.

514 Is it simony if a priest requires for Mass a stipend above the usual tax, or that established by the Bishop? - R. Negative as to the internal forum and before God, unless he acts with a simoniacal mind, because since he has another title of requiring remuneration, the comparison between the spiritual and the temporal is lacking. Indeed he would sin against obedience or justice by requiring more than is equitable, but by no means against religion. Yet in the external forum he would be held as simoniacal, because this kind of increase would be presumed to be required not for sustenance but as the price of a spiritual thing; for this reason several theologians and canonists absolutely affirm that in that case true simony is committed. But the stipend of Masses is not usually so taxed that it alone suffices for the daily sustenance of a priest. For the celebration of Mass does not require the labor of a whole day on the part of the priest, and it is always supposed that the priest is not otherwise lacking other supports of life. It belongs to ecclesiastical authority to determine the just stipend. One requiring a stipend greater than is just, either because above the tax established by ecclesiastical law or because it exceeds the just compensation of labor extrinsically annexed, is bound to restitution, and ought to restore to the giver. Gousset 694; Benedict XIV, de Syn., l. 5, c. 9, n. 1.

515 Is a cleric serving a Bishop, and expecting something spiritual as recompense, simoniacal? - R. Negative, if he serves in spiritual things, for example, in the office of preacher, for "those sweating over ecclesiastical utilities are worthy to enjoy ecclesiastical remuneration." C. Eccles. 76, c. 12, q. 2. R. Negative also, if he serves in temporal things, and if the primary intention is of giving the temporal gratis, because then the immediate comparison is made of a temporal thing with a temporal thing, namely the benevolence of the superior. But otherwise, if a spiritual thing is intended as owed recompense, not however as the effect of a grateful mind. L. 51, 62; S. Th. 2. 2, q. 100, a. 5 ad 1.

516 Is it simony to confer a benefice on account of carnal affection, namely on account of kinship? - These words are from S. Thomas, 2. 2, q. 100, a. 5 ad 2: "If someone confers something spiritual on someone gratis on account of blood relationship, or any carnal affection, it is indeed an illicit and carnal conferral, but not simoniacal, because nothing is received there; whence this does not pertain to the contract of buying and selling, on which simony is founded. Yet if someone gives an ecclesiastical benefice to someone with this pact or intention, that from this he may provide for his own blood relatives, it is manifest simony." Quodl. 4, a. 15; Quodl. 5, a. 23.

517 Is it simony to hand over something temporal for omission of a spiritual thing? - It is simony if it is given for the omission of a thing which someone is bound to place by force of spiritual power, so that that omission is as it were a positive act of authoritatively binding, retaining as impeded, etc., as is, for example, the omission of absolution, dispensation, etc.; or if that omission directly and proximately prepares the way to spiritual things, for example if you give money to another so that he not compete for a benefice, since in the first case the exercise of a spiritual thing is sold for a temporal thing, and in the other, by a temporal thing, at least mediately, a spiritual thing is intended to be bought. "Correction is a spiritual act; whence he commits simony who receives money so that he not reveal or punish a sin which he is bound to reveal or punish." S. Th. 4 D. 25, q. 3, a. 2, q. 11.

But if omitting the thing depends merely on liberty, and that omission contributes nothing to obtaining a spiritual thing, it will indeed be able to be a shameful sin, but nevertheless it will not be simony, because nothing sacred is sold, since omission is nothing, but only the use of free choice, which is something temporal, as would be the omission of praying, celebrating, etc. Temporal; for simony, on the contrary, will be present if a spiritual thing is handed over, since not doing something spiritual is something temporal, namely the liberty or choice of doing. L. 97; Ithur., Cas. 36, n. 17; S. Th. 2. 2, q. 100, a. 2 ad 5; C. 14, de Simonia.

518 Is it simony to give or receive something for entrance into religion? - It is certain that it is not permitted to give or receive something for entrance alone, because this would be an exchange of a sacred thing, of which sort religion is, with a temporal thing. It is likewise certain that it is permitted for a monastery to require something for the sustenance of novices, because since they do not yet pertain to religion, and can depart at will and often in fact do depart, it is not equitable that the monastery be under so grave a burden for them.

It is also certain that it is permitted for a poor monastery to require something for the sustenance of the one entering, because then a spiritual thing is not exchanged with a temporal thing, and otherwise equity demands that something be received, lest the monastery collapse, burdened by obligations. And when a monastery has no goods, the one entering cannot acquire a right to them. But it is controverted if the matter is of a wealthy monastery. St. Liguori, n. 92, denies, unless the one to be received is old or infirm, who would be an extraordinary burden and of no advantage. For the right to sustenance is annexed to the religious state. But not a few others affirm, provided that money is not required for the entrance itself, but is received or asked only by reason of sustenance or dowry. Because then religious profession is not sold, but sustenance, which is something temporal. As to nuns, from the Decrees of the Sacred Congregation and common practice, it is established that a dowry is to be handed over by individual nuns without distinction for their sustenance. For these monasteries are liable to various misfortunes. Whence it is enough for the Bishop if he imposes moderation on the expenses usually made on the occasion of entrance, etc., as Benedict XIV admonishes him, de Syn., l. 11, c. 6. Yet they ought to take care not to receive unsuitable persons solely on account of dowry or some other temporal thing; for this would be simoniacal. Trent, sess. 25, c. 16, de Reg.; S. Th. 2. 2, q. 100, a. 3 ad 4; E. M.

519 Is it simony to redeem oneself by money from unjust vexation concerning benefices, or another spiritual good, for example, the sacraments, etc.? - By money, that is, by a temporal thing, whatever it may be, in some way estimable by money. By money; for if vexation is redeemed by a spiritual thing, simony is certainly present. Cf. 511. For vexation is something temporal. For it is to be hostile to someone, whether by doing or by not doing, lest he be able either to obtain or retain some good. But it is unjust when through it the right of him who is vexed concerning the aforesaid good is injured.

Moreover someone can be unjustly vexed either in a spiritual right already acquired, whether in the thing or to the thing, or in such a right not yet acquired but certainly to be acquired. If the first, it is not simony to redeem by a temporal price unjust vexation from whomever it may finally come. For the price is not given for a spiritual thing, but for the cessation of unjust vexation. Therefore it would not be simony to give money to electors so that they desist from the election of an unworthy person, because the Church has an acquired right in worthy persons; whence it would be given for desisting from evil. Just as neither would it be simony to give for choosing a worthy or worthier person in general; for it would be given for this, lest a bad election be made. But if the person were determined, it would be simony, since it would directly be to give money for his election.

Unjust vexation; for if the vexation is just, for example if someone is accused of a true crime on account of which he ought to lose a benefice, or can no longer exercise spiritual rights, it would be simoniacal to redeem this vexation by a price, because such a right is not firm; and therefore by removing just vexation, a firm right is bought, which is spiritual. And the same must be said if the right is doubtful and by redeeming vexation it is rendered certain. For then a certain right is rather bought than vexation redeemed. If the second, it is also lawful to redeem unjust vexation by a price, because the price is given for a temporal thing. Thus, for example, if someone by defamation impedes a patron from choosing you for a benefice, you will certainly be able to give money to the defamer so that he cease from that defamation, because in this case you would redeem nothing but reputation, and would remove force and fraud; these being removed, the patron still remains most fully in his own judgment to choose you or not choose you for the benefice.

The thing is not changed per se if the unjust vexation proceeds from a person who can not only harm but also help, for example, from a co-patron who unjustly turns other co-patrons away, although the matter is dangerous. For the fact that he can help and does help is accidental; for nothing is redeemed except his unjust vexation by which he harms. Therefore there also will not be simony if someone, in order that he may receive baptism, absolution, the Eucharist, which otherwise he could not receive and which otherwise he would have to lack altogether, gave money to the one vexing; yet in this case simony is contracted by the one vexing. Per se; for by Canon Law it is held as simoniacal to redeem vexation, even unjust, in ecclesiastical benefices, from him who by ceasing to harm thereby helps. C. 23, 33, de Simon. Unjust vexation; for when money is given to him who can help or place a just impediment, he is induced not to oppose what he could justly oppose; and thus directly and properly a way is laid to the benefice, for example, by a temporal good having been given. Proposition 45 condemned by Innocent XI. A fortiori, if a temporal price is given for intercession. Then intercession is bought by a temporal price, which in itself is something temporal; yet mediately the thing is as though spiritual, insofar as the intercession is for obtaining a benefice. Struggl 29; Suarez, de Relig., t. 1, l. 4, c. 12; L. 49, 64, 65, 98, 99 seqq.; S. Th. 2. 2, q. 100, a. 2 ad 1, ad 5; E. M. 511.

520 In how many ways is simony of ecclesiastical law committed? - In the following ways. 1. By exchanging benefices, making transactions about them, making pacts, resigning them in favor of another, reserving pensions in them, without license of the superior. C. Quaesitum 5, de Rer. perm.; C. Constituimus 4; C. Super eo 7, de Trans.; C. Nobis 27, de Sim.; C. Ex multis 9, q. 3, caus. 1. The reason of the law is the danger lest this be done in view of a temporal thing, since these include some advantage. S. Th. 2. 2, q. 100, a. 1 ad 5, a. 4 ad 3.

Add: to sell benefices, even according to that which is temporal in them, namely according to the right of receiving fruits. "Yet more probably," says St. Alphonsus, n. 70, "they say that it is simony by divine law from S. Thomas, 2. 2, q. 100, a. 4 ad 2... as is gathered from C. Si quis 15, caus. 1, q. 3, and from C. Ex diligenti 17, de Simon." Cf. also L. 76. Add also: to sell the right of patronage of presenting to a benefice. C. De iure 16; C. Praeterea 23, de Iure patr. Yet Lessius, Palaus, Laymann, etc., affirm that this sale is forbidden also by divine law. L. 71; S. Th. 2. 2, q. 100, a. 4 ad 3. Transactions concerning the right of patronage and concerning another spiritual thing annexed, an oratory, a temple, etc., are likewise prohibited, if namely on one side something spiritual is given and on the other something temporal, C. Praeterea 9, 10, de Trans. But they are licit if on both sides something spiritual or annexed to the spiritual is given. C. Ad quaestiones 6, de Rer. perm. "The right of patronage cannot be sold per se, nor given in fief; but it passes with the village which is sold or ceded." S. Th. 2. 2, q. 100, a. 4 ad 3. "Trent, sess. 24, c. 14, de R., commands Bishops not to permit any payment or promise for admission to possession of a benefice, as having the stain of simony or suspicion of avarice, any custom to the contrary being rejected. The Council permits only that, if there is a custom, something be given to be converted to pious uses." L. 99; C. Cum in Ecclesiae 9; C. In tantum 36, de Simonia.


	By giving or accepting anything, even spontaneously offered, before or after, on occasion of an examination for parochial care, for example, when there is a question of choosing a pastor in a competition, from Trent, sess. 24, c. 18, de R. On occasion of the examination; for to give or receive for the examination itself would be simony of divine law. From the Decree of S. C. Cons., 15 Feb. 1612, synodal examiners and parochial consultors, on occasion of their office, neither before nor after, can receive anything, by the oath taken, even offered under the appearance of a gift. Likewise any gift whatsoever is prohibited to be received by ministers of whatever order in the Roman curia. Ord. serv. in Rom. Cur., Norm. comm., c. 3.



	By accepting anything, even spontaneously offered, on occasion of the conferral of an order, or of letters for the order itself, or even of first tonsure, from the same Trent, sess. 21, c. 1, de R. Yet there is excepted there the tenth part of a gold coin for the notary, if no salary has been established for him and custom permits him to receive it. But the Sacred Congregation, 8 Oct. 1678, permitted Bishops to receive a candle, and also a cloth from those to be ordained priests; indeed the same Congregation, deputed by Innocent XI, also fixed the emoluments which are required for dimissorial and testimonial letters, etc. "It is granted to Bishops in dispensations (of marriages) to accept something to be distributed in alms, provided that nothing comes to themselves or their own, by way of penalty or commutation, but not by way of sustenance. For this is forbidden to them from... Trent, sess. 25, c. 18, de R." L. 96.





It is not permitted to a Bishop in the visitation of a diocese to receive gifts besides victuals. Council of Trent, sess. 24, c. 3, de R.; Collectan. S. C. de P. F., n. 1502 seqq. Innocentian Tax: Innocent XI, Decree of 8 Oct. 1678, established what emoluments could be required for various acts and writings of non-contentious ecclesiastical jurisdiction. But with the conditions of times having changed, S. C. C., 10 June 1896, issued a new Decree concerning this matter. According to the norms of this Decree, a description or schedule of these taxes is to be made in individual dioceses and transmitted for approval to the same S. C. C. In France, a determined tax for sacred worship to be imposed on the faithful from obligation is not approved. Secretariat of State, 8 Oct. 1907.


	By selling or buying temporal ecclesiastical offices ordered to sacred things, of procurator, sacristan, steward, defender of the Church; this indeed has been done in view of religion. C. Si quis 3; C. Salvator 8, c. 1, q. 3; Suarez, c. 29. But to sell spiritual ecclesiastical offices, for example of vicar general, coadjutor of a pastor, chaplain, is simoniacal by its nature.



	By selling a part of a cemetery; indeed it will be simony of divine law if it is sold as a sacred place, or if the right of burial is sold. Yet the right of a tomb can be bought, so that someone may be buried in such a place, because then burial would not be sold even by reason of the earth, but the price would be required by reason of the burden which is assumed, of not burying others there; this indeed is something temporal, and law does not prohibit it; indeed usage approves it. The same must be said if more is required for carrying a silver cross instead of an iron one; for one is not of greater blessing than the other, but this is a worldly honor, which certainly can be sold. C. Abolendae 13, de Sepult.; L. 71; S. Th. 2. 2, q. 100, a. 3 ad 2.



	By selling blessed oil or sacred chrism, even according to its physical species; yet the usage has prevailed in cathedral churches that something is accepted from particular churches for compensating the expenses which have been made in procuring the matter. C. Placuit 102, c. 1, q. 1; C. Ea quae 16, de Simonia. Nor indeed is it permitted to accept anything for administration of the sacraments beyond that which has been established by custom and ordination of the superior. Cf. 505, 512. Likewise every shameful profit, trade, and species of business with stipends of Masses is prohibited. S. C. C., 11 May 1904.



	By requiring money for admission into religion, not for the state itself, which would be simony of divine law, but by reason of sustenance, unless either law, or custom, or the poverty of the monastery excuses. Cf. 518.



	By accepting something for the erection, institution, communication, or aggregation of Confraternities, against the Constitution Quaecumque of Clement VIII. And reception into a Confraternity will be invalid if anything is received contrary to the laws of the Church, even under the title of alms.



	By publishing Indulgences and other spiritual graces, some wage having been accepted, Trent, sess. 21, c. 9, de R., and by making gain from the concession or publication of Indulgences and other spiritual graces. St. Pius V, Const. Quum plenum, 2 Jan. 1569. By several decrees of the Sacred Congregation of Indulgences it was forbidden that blessed rosaries, crosses, or medals be exposed for sale. And if otherwise is done, the indulgences are lost. Decret., tit. de Simonia, l. 5, tit. 3; Struggl 23; L. 68, 69, 72, 74, 77; E. M.





521 What are the penalties laid upon simoniacs? - Even now there remains firm the penalty of excommunication latae sententiae against simony committed in the election of the Roman Pontiff. Pius IX, Const. Apostolicae Sedis on Censures; L. 112, last paragraph. A simoniacal election of the Supreme Pontiff is altogether illicit, but is not void ipso facto, lest a pretext be had for attacking the validity of the election of the Roman Pontiff. Pius X, Const. Vacante Sede, 25 Dec. 1904; Julius II, Const. Cum tam divino, 19 Kal. Feb. 1505.

Under penalty of excommunication, pacts by which Cardinals, even with an oath added, oblige themselves to give their vote for someone, are prohibited and are void and null. Likewise void and null are those things which are established by common consent, for doing something if they are assumed to the Pontificate. Pius X, Const. Vacante Sede, 25 Dec. 1914. [Translator's note: the printed text reads "25 Dec. 1914"; this appears to be a printing error, since Pius X died on 20 Aug. 1914.] "He who has simoniacally acquired ecclesiastical dignities shall be deprived of them by the law itself, and for the future shall be incapable of obtaining them and any others." St. Pius V, Const. Cum primum, 6 Kal. Apr. 1566, sec. 8.

There is excommunication latae sententiae reserved to the Roman Pontiff against "those guilty of real simony in any benefices whatsoever, and their accomplices." Pius IX, Const. Apostolicae Sedis. On account of the same real simony, in benefice matter, there is incurred besides nullity of election, presentation, and canonical institution, so that one thus promoted and instituted cannot make the fruits of the benefice his own, even if the money was given by a third person, he himself being completely ignorant; unless perhaps either he possessed the benefice in good faith for the space of three years; or if he, the wicked plan of simony having become known, contradicted, and yet, without his knowledge, another promised or conferred; or if a third party committed simony for this end, that he might render him incapable.

In addition, incapacity for obtaining the same benefice is incurred. The same: for he does not become incapable of obtaining others except after sentence, as they more probably and commonly teach in explaining the Bull of St. Pius V, l. c., where the contrary seems to be hinted, concerning the external forum, since the Bull then speaks of convicted guilty persons. Indeed, if he already has other benefices, he can retain them, because no express law decrees this penalty ipso facto. Riganti, Reg. 36 Canc. 132; Suarez, de Relig., l. 4, cc. 57, 58; L. 111, 112; S. Th. 2. 2, q. 100, a. 6.

These are the words of St. Pius V, l. c., immediately after the other words related above: "He who has obtained a benefice or ecclesiastical office simoniacally shall likewise be deprived of them by the law itself, and shall be bound to restitution of all fruits which he has received, and shall be perpetually incapable of obtaining them and any other ecclesiastical benefices. But if anyone has been convicted of having committed such a crime several times, etc."

It must be noted: Penalties of this sort for real simony are not incurred if there has not been an external sin completed on both sides. For odious things are to be restricted. Hence one accepting an ecclesiastical benefice with a pact of furnishing money is not bound before payment of the money either to resign the benefice or to restore the fruits received from the benefice. But it is otherwise concerning confidential simony, as will soon be said. For then, from the Bull Intolerabilis, 1 June 1569, of St. Pius V, penalties are incurred even through mixed conventional simony, namely completed on only one side, when the benefice has already been handed over or accepted with a confidential pact. For if the other has also received, or has begun to receive, what was promised to him by pact, not only confidential but also real simony is had. L. 106.

As to the faculty of dispensing from incapacity for obtaining a simoniacally conferred benefice, these things are to be observed: If the benefice is simple, even of a canonry or dignity, to which care of souls is not attached, and it was accepted through simony ignorantly, namely when simony was committed by another, the beneficiary being ignorant, then the Bishop can dispense even in that vacancy, provided that the beneficiary spontaneously renounces. C. Si alicuius 54, de Elect. Indeed the same faculty is to be attributed to the Bishop when the benefice indeed is double, but the conferral of the same has not been declared void by sentence. For, with a sentence of this sort intervening, recourse would have to be made to the Supreme Pontiff for dispensation at least for that turn. It is said for that turn, because if the same benefice is first conferred on another and happens again to become vacant, it certainly can be conferred upon him who had been ignorant of the simony committed by another in his provision. Cf. Reiffenst., l. 5, t. 3, n. 337. If knowingly someone has accepted a benefice simoniacally, whether simple or with cure, even if he spontaneously renounces, the Bishop cannot dispense with him for having the same benefice, neither for that turn nor for another. L. 111, 117, 118; S. Th. 2. 2, q. 100, a. 6; Ithur., Cas. 34, n. 32.

There is also excommunication latae sententiae reserved to the Roman Pontiff against "those guilty of confidential simony in any benefices whatsoever, of whatever dignity they may be." Pius IX, Const. Apostolicae Sedis. In addition, on account of completed confidential simony, that is, when the benefice has been given and accepted in confidence, even if the pact has not yet been fulfilled by the other party, there is had: nullity of the resignation or conferral made in confidence; incapacity for the same benefice; reservation of the same benefice to the Apostolic See. But the fruits badly received from these benefices are applied to the Apostolic Camera. L. 89, 90, 111, 117; Schmalz., n. 273; Giraldi, t. 2, p. 572. By the Constitution In sublimi of Benedict XIV, 29 Aug. 1741, resignations of benefices with reservation of pension and a pact of canceling it are prohibited and annulled, with the penalty of deprivation of the benefice, incapacity for obtaining others, and restitution of money; and cancellations and extinctions of pensions obtained within six months from the possession of the benefice having been taken are invalidated.

Likewise there is excommunication latae sententiae reserved to the Roman Pontiff against "those guilty of real simony on account of entrance into religion." Pius IX, Const. Apostolicae Sedis. But it is very probable that this penalty is not incurred in simple entrance, but in profession, which even if made simoniacally is certainly valid. "Likewise infamy of law and consequently irregularity are incurred on both sides." L. 108. All simoniacal elections to the Generalate, Rectorate, and any spiritual office in religion are more truly void. L. 112; Extr. Comm. Sane 1, de Simonia.

Excommunication latae sententiae reserved to the Roman Pontiff is also present against those making gain from indulgences and other spiritual graces by conceding or publishing them; and likewise against those collecting alms for Masses and seeking profit from them by causing them to be celebrated where they are celebrated at a lower price. Pius IX, Const. Apostolicae Sedis. Cf. v. 2, nn. 1194, 1195. In addition, quasi-business on occasion of Masses is prohibited under penalty of excommunication reserved to Bishops for laypersons, and of incapacity and suspension for clerics, according to the norm of the Decree of S. C. C. Ut debita, 11 May 1904. Cf. v. 2, nn. 1206, 1238.

As to simony committed by synodal examiners of parochial benefices, these things are decreed by Trent, sess. 24, c. 18, de R.: "Let them beware lest they receive anything at all on occasion of this examination, neither before nor after; otherwise both they themselves and others giving incur the vice of simony, from which they cannot be absolved unless the benefices which they in any way, even previously, obtained have been dismissed. And they are rendered incapable of others for the future." Therefore they are deprived, before any sentence, of benefices already obtained. Thus Scavini, ed. 12, Milan, 1874, l. 2, n. 143, and St. Alphonsus, n. 112. But others deny, because this penalty has not been received with so great a rigor. D'Annibale, ed. 4, p. 3, n. 118. Cf. here 230; Thesaurus, de Poen. eccl., v. Simonia IV, 1.

Besides these, there are also other penalties, but probably they are not incurred except after the sentence of a judge. When simony is notorious, infamy of law is incurred, and therefore irregularity. Decretal., l. 5, t. 3, de Simon.; Extrav. Comm., l. 5, t. 1; S. Th. 2. 2, q. 100, a. 6; E. M.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

522 Is the spiritual thing acquired simoniacally to be restored? - R. Affirmative as to benefices; thus the common and certain opinion of the doctors. The reason is that the laws, as a penalty of the delict, stand in the way so that the receiver cannot acquire ownership either of the price or of the benefice received. And since acquisition of the benefice is void, by that very fact ownership of the fruits cannot be acquired either; and therefore these too are to be restored, if they were received in bad faith. But these are to be restored to the church to which the benefice pertains. C. 11, de Simonia, provided that those who committed the simony receive no advantage from this. But it is probable that they can be "spent in alms" for the poor. S. Th. 2. 2, q. 32, a. 7, or returned to the successor in the benefice, or "converted to pious uses," S. Th. 2. 2, q. 62, a. 5 ad 2. A composition can also be made with the Pontiff concerning the said fruits. Received in bad faith; because someone does not seem bound also to restore fruits received in good faith, except insofar as he had become richer, and therefore only those extant. S. Th. 2. 2, q. 100, a. 6 ad 3. And whether the discussion is of a simoniac in good faith or even of a simoniac in bad faith, it is also very probable that fruits received in view of the stole are not to be restored, because those fruits are not given as revenues of the benefice, but as a stipend of office.

R. Negative as to the rest, although a judge can impose restitution as a penalty of the crime. Thus the common opinion with Schmalz., l. 5, t. 3, n. 284. The reason is not only because certain things cannot be restored, for example, sacred order; but also because in order that the transfer of a spiritual thing, for example, of holy relics, be valid, by divine law nothing more is required than power in one person of transferring ownership of the thing, and in the other of receiving it. But unless from elsewhere there is a defect in one or the other, this power is present in both as to the spiritual thing. Therefore. But if the transfer is valid by divine law, it will also be valid by human law, since by this, scarcely anything except simoniacal provisions of benefices are decreed void. L. 113, 116.

523 Is the price accepted simoniacally for a spiritual thing to be restored? - If only the crime of simony intervened, but no injury of justice, there is no obligation of restoring the simoniacal price before the condemnatory sentence of a judge, unless the price itself exceeds the estimation of the temporal advantage which is transferred with the spiritual thing to another. Schmalz., l. 9, t. 3, n. 286. Understand this with the exception of benefice matter, in which what is given and accepted must be restored before every sentence of a judge in the forum of conscience, not indeed by natural law, but only by ecclesiastical law from C. De hoc 11, h. t. The reason is that the laws impede the one accepting both the benefice and the price, so that he cannot acquire ownership of the thing received, and this as a penalty of so grave a delict. Schmalz., l. 5, t. 3, n. 283. But where the simoniacal pact is also repugnant to commutative justice, the price is to be restored before every sentence of a judge. The reason is that from injury to commutative justice, the obligation of restoring arises by the very law of nature. L. 114, 115.

524 You will resolve: Therefore he is bound to restore the price who accepts a price for a merely spiritual thing which brings no temporal advantage, since for a thing which is not estimable by price there is no price; and therefore a price is accepted for it against justice. He who accepts a price for a spiritual thing, even if this brings a temporal advantage, which nevertheless someone, for example a pastor, is bound from office and justice to furnish. S. Th. 2. 2, q. 100, a. 3 ad 3. A Bishop or Prelate who sells benefices or ecclesiastical offices, the conferral of which pertains to him by force of his office; since from his office he ought to dispense them gratis, and therefore, by accepting a price, he sins against justice. Schmalz., l. c., nn. 293, 295.

525 To whom is the simoniacal price to be restored? - If the price has been given, but the spiritual thing has not yet been handed over, the common opinion teaches that the price is to be restored to him who gave it, unless the judge has decreed otherwise. The reason is that the laws establish penalties only against real simony.

But if handing over has followed on both sides, the benefice cause must be distinguished from the rest. For in this the simoniacal price, from C. De hoc 11, de Simonia, is to be restored to the church in which the benefice is situated; or, if the superior so decrees, it can be distributed to the poor or to another church. S. Th. 2. 2, q. 100, a. 6 ad 4. Yet there are not lacking those who think that restitution must be made to him who was injured, that is, to him who gave. D'Annibale, ed. 4, p. 3, n. 116.

But as to the price accepted for another spiritual thing, since we find nothing clearly decreed by Law, it remains that it be restored to him who paid it. The reason is that per se, and unless law or a superior establishes otherwise, where unjust acceptance intervenes, restitution is to be made to him who was injured. But in the case, he who gave the price was injured. Therefore, if he who paid the simoniacal price gratuitously remits what was paid, he who accepted it licitly retains the same until, as a penalty of the crime, he is ordered by a judge to spend it for the church or the poor. Schmalz., l. 5, t. 3, nn. 297, 301; Struggl 32; L. 115; S. Th. 2. 2, q. 32, a. 7 c.; q. 62, a. 5 ad 2.


On the Second Precept of the Decalogue


I. On Vain Usurpation of the Name of God

526 What is the second precept of the Decalogue? - The second precept of the Decalogue is: You shall not take the name of the Lord your God in vain. Ex. 20:7. This precept directly prohibits every inordinate usurpation of the name of God, such as is done especially by blaspheming, by swearing rashly, by vowing and not keeping a vow. But indirectly it commands the reverent usurpation of the name of God and its praise. Struggl 11; L. 120; S. Th. 2. 2, q. 13, a. 2 ad 2. Therefore, as superstition is especially prohibited by the first precept, so irreligiosity is prohibited by this precept; these two are impediments of true religion. S. Th. 2. 2, q. 122, aa. 2, 3.

527 What is vain usurpation of the Most Holy Name of God? - The Most Holy Name of God is said to be usurped in vain when it is assumed without reasonable cause, or without due reverence. And this is usually done in three ways: 1. from impatience or indignation toward creatures; 2. from admiration, by way of exclamation; 3. merely superfluously, or from lightness, or from custom and a certain formula of speaking.

528 What kind of sin is vain usurpation of the name of God? - It is a venial sin per se. Per se; for 1. all fault can often be absent because of inadvertence. 2. It can also become mortal on account of formal contempt of God, or grave anger against God. The first part is proved: per se it is a sin, because it injures the reverence owed to the divine name. It is established besides from Ecclus. 23:10: Let not the naming of God be frequent in your mouth. The second part is proved: per se it is only venial sin, because that reverence is not gravely injured.

529 Is it a sin in the same way to usurp the names of the Saints uselessly? - R. Affirmative. For what is said concerning the most holy name of God must also, proportion being preserved, be said concerning the names of the Saints, as is established from the cited place of Ecclesiasticus, where it is added: And do not mingle yourself with the names of the Saints. The same also must be said concerning the vain usurpation of the words of Sacred Scripture, when they are taken irreverently. L. 123.

530 Is the frequent and useless usurpation of the name of the demon a sin? - R. Negative per se. Yet it is to be reproved as less becoming in the mouths of Christians, especially in priests, who by reason of scandal sometimes are not immune from some fault. But some assert that it is venial per se. L. 131; Voit 514.


II. On Blasphemy

531 What is blasphemy? - Blasphemy is defined: speech of malediction against God. By speech are comprehended not only words, but also thoughts and deeds which inflict insult upon God; as if someone tramples a Crucifix underfoot, or emits spittle toward heaven as toward the seat of God. Hence blasphemy is opposed to the virtue of religion, since it is directly contrary to God's honor and worship. Malediction here is not restricted to the imprecation of some evil, but is extended generally to speech of any evil whatever, so that there are comprehended insult, railing, reproach, opprobrium, mockery, derision, jeering, illusion, irony, imprecation, any derogation from the excellent divine goodness and divine honor, whether by denying something of God which belongs to him, or by asserting of him what does not belong to him. Against God, namely considered either in himself or in his Saints and creatures in order to God himself, insofar as in them some divine perfection shines forth, for example sanctity, goodness, wisdom. L. 121, 122, 125; S. Th. 2. 2, q. 13, a. 1; q. 14, a. 1.

532 Note: If the discussion is of reservation or of other penalties inflicted upon blasphemy, only oral blasphemy is properly understood. For the word blasphemy then is to be used strictly. Moreover, in the common usage of men, blasphemy signifies a vice of the tongue, and it is opposed to the praise of God, which is exhibited by words alone. Therefore blasphemy of deed, by which rather the honor of God is injured, is not properly blasphemy, but is reduced to blasphemy as to the character of the injury against God. S. Th. 2. 2, q. 13, a. 2 ad 2; q. 103, a. 3; Struggl 34; Ithur., Cas. 30; Suarez, de Relig., tr. 3, l. 1, c. 4, n. 1.

533 You will resolve: If someone from anger against a man, or by exclaiming to exaggerate the truth, names the Saints, the Blessed Virgin, the death of God, the Body of Christ, the Blood of Christ, the Head of Christ, and other honorable members of Christ, per se he does not commit blasphemy, but only an unworthy usurpation of the divine name. Per se; for otherwise it is if these are uttered from anger or indignation against God by way of contempt, or if among the hearers God and his sacred things are judged to be dishonored. Nor is it blasphemy to say: I deny God, if I do not strike you; for he who speaks thus wishes only to signify that he certainly will strike. Nor to say: this is true as God; for created truth is not equated with uncreated truth, but only a certain hyperbolic likeness is implied. But it would be blasphemy if it were in fact intended to signify that the truth is as great according to equality as it is in the truth of faith.

On the contrary, it is blasphemy to say: may the death of Christ or the blood of God destroy you; may the sacraments destroy you; because injury is inflicted upon the death, blood, and sacraments of Christ, which are ordered not to the ruin but to the salvation of men. Consequently it is blasphemy to say: may God damn you. Likewise it is blasphemy to say that one wishes to act with God unwilling, and similar things. It is blasphemy to say: God has entirely forgotten me; why did God create me? Except, however, if these are uttered in a human manner of speaking, from lightness, or to show the gravity of grief or weariness, as is often accustomed to happen. But those are never to be excused from sin who advertently and seriously say: God is unjust; God unjustly burdens me with tribulations; he unjustly permits the evil to be happy in the world. Voit 519; L. 123-126, 128; Aertnys, ed. 2, n. 67, q. 6; Lehmkuhl, Cas., ed. 3, n. 218, 336, note.

534 Of how many kinds is blasphemy? - Blasphemy is first distinguished: 1. into direct or indirect, according as the dishonoring of God is intended directly and formally by the blasphemer, or, although it is not intended in itself, is nevertheless contained in deeds or sayings injurious to God, which are uttered by him with the intention, for example, of joking, of manifesting anger, with advertence to the sense which the words contain. 2. Into immediate or mediate, according as it immediately affects God himself, or only mediately, namely by dishonoring the Saints or sacred things by words. 3. Into heretical, which is also against faith; imprecative or execrative, which is also against the charity of God; and merely reproachful, according as it contains heresy, or imprecation, or mere contempt of God, although it pronounces true things, but from anger and an evil mind against God. L. 122, 123, 126; S. Th. 2. 2, q. 13, a. 1 ad 2.

535 What kind of sin is blasphemy? - Any formal and deliberate blasphemy, whether direct or indirect, whether immediate or mediate, is a mortal sin from its whole genus. The reason is that any derogation from divine goodness is a grave injury inflicted upon the divine Majesty. Hence Lev. 24:16: The man who has cursed his God shall bear his sin; and he who has blasphemed the name of the Lord shall die the death. Insofar as it derogates from divine goodness by denying something of God which belongs to him, or by asserting of him what does not belong to him, it is opposed to confession of faith, and pertains to infidelity, or to sin against faith. Insofar as it again derogates from divine goodness by wishing evil to God, it is against charity toward God. Insofar as it is opposed to divine praise and divine honor, it is against religion and is a sin of irreligiosity. St. Pius V, Const. Cum primum, 6 Kal. Apr. 1566, sec. 10; Struggl 36; S. Th. 2. 2, q. 13, aa. 2-4; E. M.

536 Note: Blasphemy, as any other sin, can become venial from imperfection of the act, namely from defect of advertence or of perfect consent. To the point is S. Thomas, 2. 2, q. 13, a. 2 ad 3: "Blasphemy can proceed without deliberation from surreption in two ways: in one way because someone does not advert that what he says is blasphemy, which can happen when someone suddenly from some passion breaks out into imagined words, whose meaning he does not consider; and then it is a venial sin, and does not properly have the notion of blasphemy." Direct blasphemy brings a merely aggravating circumstance over indirect blasphemy, and therefore it is not necessarily to be expressed in confession. For that circumstance of direct voluntary, as merely subjective, indeed makes the act more voluntary with respect to the evil object, but does not tend toward a new objective malice.

537 You will resolve: He does not sin gravely who pronounces words which are indeed blasphemous in themselves, but so halved or corrupted that he does not attend to their true sense; for example, he who says: I deny Di! I deny Diana! For these no longer have the character of blasphemy. L. 123.

538 Is the intention of dishonoring God altogether necessary for blasphemy? - For perfect blasphemy, by reason of the act, an express and explicit intention of dishonoring God is not necessary, but an implicit intention suffices, which is present in indirect blasphemy. The reason is that the indirectly voluntary suffices for sin. Therefore he who advertently pronounces blasphemous words, whence in reality there is dishonoring of God, for whatever cause he does this, voluntarily admits the sin of blasphemy and becomes guilty of it. Therefore he who knowingly and willingly pronounces blasphemous words is not excused by the fact that he did not have the intention of contemning God, but did it moved by anger or despair, for the sake of frightening, or for the sake of empty solace. Reuter 442; L. 124, 127.

539 Do blasphemies uttered against God and against the Saints differ in species? - Busembaum with others probably affirms, because the persons are distinct to whom their own honor is owed. Bonacina, Sanchez, and others probably deny, because the Saints are intimately connected with God, whence injury inflicted upon them is referred to God himself. Finally the Salmanticenses and others hold that besides proper malice against latria, it contains another malice distinct in species against dulia.

But since those who blaspheme the Saints, more truly, commonly speaking, intend to affect them with injury not precisely on account of their own excellence, but insofar as they are referred to God; therefore they sin not against dulia but against latria, and therefore they are not bound to explain whether they blasphemed God or the Saints. But if something is uttered against the Saints, but only as men once dwelling on earth, it will be only against dulia. Indeed it will even be only venial if it is done from jest, for example, if someone calls Saints Crispin and Crispinian cobblers; but, on the contrary, it will be mortal if it is done from contempt, from hatred, or from indignation against the Saints. Struggl 37; Lugo, de Poenit., d. 16, n. 277 seqq.; L. 124, 125, 132; S. Th. 2. 2, q. 13, a. 1 ad 2.

540 Is blasphemy uttered in jest grave? - These words are from Reuter, n. 442: "Blasphemy is grave... if someone in jest says blasphemous words, where among the hearers dishonoring of God is joined to them." Therefore grave fault will be absent where among the hearers that dishonoring is absent. L. 124.

541 Is it blasphemy to curse creatures? - It is blasphemy to curse creatures with relation to God, for example, rains or winds as commanded by God, or with the word of God added; likewise to curse a creature which of itself has a special relation to God, for example, our soul, the Catholic faith, heaven, and similar things. But otherwise, as generally happens, if indignation is borne toward creatures without relation to God. "To curse irrational things insofar as they are creatures of God is the sin of blasphemy; but to curse them, considered according to themselves, is idle and vain," namely it is venial. S. Th. 2. 2, q. 76, a. 2. But per se there is no sin if irrational creatures are cursed because of harm brought, for example, a storm, because it devastated vineyards. Thus David without sin cursed the mountains of Gilboa, namely on account of the slaughter of the people which had happened on them. To curse rational creatures, to whom from charity we ought to wish good, is against the same charity.

L. 128; S. Th. l. c., a. 4 ad 1.

542 You will resolve: It is not grave simply to curse an hour, day, or year, unless the word holy is added; or unless the day of itself bears before itself something special of sanctity, such as Easter day, etc. The reason is that whatever imports sanctity is per se referred to God, who is the author of all sanctity; and the utterance of words by which a certain special sanctity is explained, at least indirectly, speaking per se, is referred to God.

To curse beasts, winds, etc., is regularly a light fault; nor regularly, in anger, is the mind present that the curse be carried into execution; and it is an act of impatience. Likewise "in anger to imprecate upon others a demon, hail, thunderbolts, etc...., for the most part, at least when it is said against those who are loved by the angry person, on account of sudden commotion and inadvertence and defect of serious will, is only venial.... But it is grave if subjects thus curse superiors, children parents, even only materially, especially to their face; because it is grave against due reverence." L. 130. Cf. ibid., n. 126 seqq., Epist. Resp. and n. 134; S. Th. 2. 2, q. 76, a. 3.

542.bis Note: To curse is the same as to speak evil. And this is done either by way of simple enunciation, by reporting the evil of another, which pertains to detraction; or by way of cause, either by effecting something or by moving others through command to do something; or by way of the expression of a certain desiring affection. "In those two modes in which evil is spoken by way of commanding or by way of wishing, by the same reason something is licit or illicit. For if someone commands or wishes the evil of another insofar as it is evil, as though intending the evil itself, thus to curse in either mode will be illicit; and this is to curse, speaking per se. But if someone commands or wishes the evil of another under the aspect of good, thus it is licit, nor will it be cursing, speaking per se, but per accidens, because the principal intention of the speaker is not borne toward evil, but toward good. But it happens that some evil is spoken by commanding or wishing under the aspect of a twofold good: sometimes indeed under the aspect of the just, and thus a judge licitly curses him upon whom he commands a just punishment to be inflicted; and thus also the Church curses by anathematizing, just as the Prophets in the Scriptures sometimes imprecate evils upon sinners, as though conforming their will to divine justice, although imprecations of this sort can also be understood by way of foretelling. But sometimes some evil is spoken under the aspect of the useful, as when someone wishes some sinner to suffer some sickness or some impediment, either that he himself may be made better, or at least that he may cease from harming others." S. Th. 2. 2, q. 76, a. 1. "Blessing or cursing properly pertains to that thing to which something good or evil can happen, namely to a rational creature. But good or evil is said to happen to irrational creatures in order to the rational creature, on account of whom they are. But they are ordered to him in many ways. In one way indeed by way of assistance, insofar as human necessity is assisted from irrational creatures. And in this way the Lord said to man, Gen. 3:17, Cursed is the earth in your work, namely so that man might be punished through its sterility. And thus also is understood what is had in Deut. 28:5, Blessed are your barns, and below, v. 17, Cursed is your barn... In another way an irrational creature is ordered to the rational by way of signification; and thus the Lord cursed the fig tree in signification of Judea. In a third way an irrational creature is ordered to the rational by way of containing, namely of time or place; and thus Job cursed the day of his birth, on account of original guilt which he contracted by being born, and on account of the punishments following; and on account of this also David can be understood to have cursed the mountains of Gilboa, 2 Kings 1, namely on account of the slaughter of the people which had happened on them." S. Th. l. c., a. 2.

A licit curse, and one conformed to the divine will, as being just, does not lack its effect. Hence "the curse of a mother uproots the foundations." Ecclus. 3:11, namely, "it uproots houses down to the foundations, that is, it plainly destroys and extinguishes his offspring and family and its riches and honors... An example of a curse is in Ham... St. Augustine relates a similar example, lib. 22, de Civit., c. 8, and more fully in Serm. 34, concerning a mother who, cursing ten sons, made them all trembling, miserable, and wandering. Thus today we see sons and illustrious families, which seemed likely to endure for ages, fall and be extinguished." Cornelius a Lapide on the same place. Likewise, "the prayer of him who curses you in the bitterness of his soul will be heard," namely of the poor man. "But he who made him will hear him." Ecclus. 4:6; "that is to say, God the Creator will hear him as his afflicted creature, despised by you and abandoned to you. Therefore he himself, as advocate and father of the poor and orphans, will take up his just complaint and cause against you, and will condemn and punish you." Cornelius a Lapide on the same place. But anyone can pray away from himself the evils of a curse both by penance and by prayer, conciliating God's blessing to himself.

543 Is it blasphemy to curse the whole world? - St. Liguori, n. 129, affirms, because just as to swear by creatures in which the divine attributes shine forth more is a true oath, so to curse them is true blasphemy, because God is indirectly contemned in them. "Yet in reality such a sense is scarcely accustomed to occur to the mind of the one uttering these things." Thus Gury 304. But the same St. Alphonsus, l. c., thinks the opposite: "Ordinarily speaking, I judge that country people who curse the world for the most part sin gravely, while they accuse themselves of such a curse with grave horror." S. Th. 2. 2, q. 76, a. 4 ad 1.

544 Is it blasphemy to curse the dead and the devil? - R. To the first. Negative, yet in that case in which the mind of those cursing is not borne to this, that he curse them insofar as they are creatures of God. Indeed for the most part this is not even mortal, because through this no grave injury is inflicted upon them, either in themselves or from the mind of those uttering it: not in itself, because the word dead is more to be referred to the body which dies than to the soul which always lives; or at most it signifies men who have finished life, who can be either saved or damned. Not from the mind of those uttering it, because those cursing the dead in no way intend to pray evils upon the souls of the dead, but rather to reproach the living, to whom they are accustomed to refer their curses as an injury. L. 130. R. To the second. Tamburini rightly thinks that to curse the devil is rarely mortal sin, because he is always accustomed to be cursed as the author of evils or as the enemy of God; in this manner, abstracting from the act of impatience, he says that it is not even venial. L. 120; S. Th. 2. 2, q. 76, a. 1 ad 4.

545 Are these French expressions blasphemous: "Nom de Dieu! Noms de Noms! Mille Noms! Sacré Nom!" without an addition, etc.? - R. Negative per se, even if they are uttered in anger, unless the anger is borne against God himself, or unless there is present a blasphemous intention, which is generally absent. For these words contain no blasphemy in themselves. Therefore they will be only venial on account of the vain usurpation of the name of God; but if the name of God is employed in these formulas neither explicitly nor implicitly, they will per se be free from all fault.

546 Is the French expression "S. Nom de D." blasphemy? - Some answer: affirmative per se, because those words, by reason of the common acceptance of the faithful, are insulting to God. Others answer: negative per se, unless a blasphemous intention explicitly, or at least implicitly, intervenes, because those words in their obvious sense contain no insult of God in themselves; for in reality they signify the blessed name of God. Therefore in practice all those who utter words of this sort are not easily to be accused of mortal sin. For it is certain, experience being witness, that not a few, especially the uneducated, do not apprehend grave malice in them. Therefore the confessor should attend first to the varied common usage of places, which could well have determined the meaning of the word sacred to signify cursed. Likewise he should attend to the various circumstances of penitents. "Sins of words are especially to be judged from the intention of the speaker." S. Th. 2. 2, q. 73, a. 2.

547 Note: In doubt whether some expression is or is not blasphemy, it is by no means to be taken as blasphemy. L. 129, 130. If the words according to themselves express no diminution of divine honor, it is not to be judged blasphemy, nor mortal sin. L. 130. If the meaning is doubtful, then attention must be given to the intention and affection of the one uttering the words. L. 130. The uneducated often confuse with blasphemy any less becoming words and curses against beasts and men. Therefore they are to be taught, "lest so many souls perish miserably from ignorance on account of an erroneous conscience of mortal sin." L. 131.


III. On Oath

548 What is the nature of an oath? - An oath is: the tacit or express invocation of the Name of the Lord, as the first and infallible truth, as witness of some truth. Heb. 6:16; L. 133; S. Th. 2. 2, q. 89, a. 1. Hence it is clear that an oath is an act of the virtue of religion, or of latria; because "in this very thing, that man swears by God, he professes God to be more powerful, as one whose truth is indefectible and knowledge universal, and thus in some way exhibits reverence to God... But to exhibit reverence to God pertains to religion, or latria." S. Th. 2. 2, q. 89, a. 4; Bouquillon, de Virt. Rel., l. 2, p. 3.

549 Of how many kinds is an oath? - An oath is distinguished: 1. as assertory, according as God is invoked as witness of a past or present truth; and promissory, according as "divine testimony is brought in for confirming something future." S. Th. 2. 2, q. 89, a. 1. The promissory oath is twofold, strictly or broadly such. The first is confirmatory of a promise either toward God, which is a sworn vow, or toward one's neighbor, which adds to the obligation of justice or fidelity arising from the promise an obligation from the virtue of religion. The second contains no promise toward another, but a mere purpose, to which is added an obligation from the virtue of religion, insofar as by oath God is brought forward as witness and as it were guarantor of fulfilling the purpose. But it is comminatory if the one swearing, under the attestation of the divine Name, threatens another with punishment; for example, I swear by God that unless you do this, you will pay the penalties.


	Solemn or simple, according as it is made in the form required by law and with solemn ceremonies, for example, with Mass, with preceding Communion, or with these excluded. Laypersons swear in court by touching the Gospels; ecclesiastics swear with the Gospels only placed before them and the hand brought to the breast. C. Cum in 7, de Iur. cal. In court; for outside court, when clerics swear and make profession of faith, the custom is that they do it with the Gospels touched. Holy Office, 6 Aug. 1897, VIII. Clerics, especially priests, cannot interpose a solemn oath except by license of the Bishop, which is granted only for a grave cause, before a judge not their own, even if ecclesiastical; but before a layman they ought not furnish an oath. But Bishops need the license of the Supreme Pontiff. C. Inhaerentes 1, de Iur. cal.; C. Quoties 31, c. 22. But outside court, ecclesiastics do not need the Bishop's permission. C. Ex rescripto 9, de Iurei.; S. Th. 2. 2, q. 89, a. 10. Likewise clerics, unless they are vassals, are prohibited from furnishing an oath of fidelity to Princes. C. Nimis 30, de Iurei. Yet by Concordats it is permitted.



	Explicit or implicit, according as God is expressly invoked as witness, or creatures are employed for testimony, in which the divine attributes specially shine forth. 4. There is also added the invocatory oath, by which God is simply invoked as witness; and the imprecatory oath, by which God is invoked at once as witness and as avenger of perjury or of broken faith. To this is referred the formula: So may God help me, and these holy Gospels of God. For just as he who pronounces these words prays good for himself if he speaks the truth, so he imprecates evil upon himself if he lies. Whence he who voluntarily perjures himself in this way, seriously wishing evil for himself, sins not only against religion, but also against charity toward himself. Struggl 3; L. 139-142; S. Th. 2. 2, q. 89, a. 1 ad 3.





Doctrinal, political, and judicial oaths are also distinguished. Doctrinal oaths are assertory and promissory oaths concerning profession of some doctrine. Such are the oaths prescribed by the Supreme Pontiffs for heretics and schismatics returning to Catholic faith and unity, and most recently prescribed by Supreme Pontiff Pius X against the errors of the modernists. Political oaths are also assertory and promissory oaths concerning the observance of civil laws and the conservation of civil government. The licitness of this oath depends on its matter; if this is not licit, it is often permitted by the Holy See on account of grave causes, with restriction to passive subjection and obedience, and in those things which are not opposed to divine and ecclesiastical laws. S. Penit., 18 Dec. 1860; 1 Dec. 1866; A. S. S., v. 2, p. 676.

Judicial oaths are those which are emitted in a tribunal, so that truth may be known and justice rightly administered. And first there is the decisory oath, which is tendered by one of the litigants to the other, by authority of the judge, and carries with itself the decision of the suit. It is a certain species of transaction. Besides this there is the supplementary oath, which the judge tenders to one of the litigants because of defect of full proof, whence it is called supplementary. Third, there is the estimatory oath, or oath in the suit, when the harm inflicted is established, but because of defect of proofs its quantity cannot be determined; the oath is tendered by the judge, so that by it the value of the thing and the harm inflicted may be established. In addition, the oath of calumny is called the oath by which the litigating parties protest that they proceed not calumniously, but judge that they have a good cause and right. The oath of malice is called the oath by which protestation is made of not maliciously proposing exceptions, seeking delays, etc. Bouquillon, de Virt. Relig., l. 2, p. 3, c. 4; Sebastianelli, Prael. Iur. Can., p. 1, tit. 7, c. 2, a. 5; Schmalzgr., l. 2, tit. 24.

550 What are the requisites for the essence of an oath? - Two things are required for an oath: 1. the intention of swearing, at least virtual, because without such intention a formal oath cannot exist. 2. an oath-formula, either explicitly through God or implicitly through creatures, because God is given to another as witness, which cannot be done by the mind alone; and since God is invoked as witness, it is necessary that this be expressed in the oath. When there is doubt concerning the intention of the one swearing, judgment is usually made according to the common acceptance of the words which he used. But this intention contributes so much to the value of the oath that if someone uses words in no way importing an oath, yet thinks that they are oaths, he truly swears as to the internal forum; and on the contrary, that intention being lacking, the oath is null as to the internal forum, even if words truly oath-making are employed. S. Th. 2. 2, q. 98, a. 1; L. 134; Struggl 1.

The profession of faith having first been made, the following are bound to furnish the oath according to the prescribed formula: doctors in seminaries, at the beginning of the year; before they enter office, doctors or lecturers, likewise in religious orders; preachers, pastors, beneficiaries before entering possession of the benefice, canons; officials in episcopal curias and tribunals, not excepting the Vicar General and judges; officials in Roman congregations or tribunals; religious superiors; clerics to be initiated into major orders. To each of these an exemplar both of the profession of faith and of the formula of emitting the oath is to be handed over beforehand, so that they may know them accurately beforehand. But the formula of the oath is to be signed and preserved in the archive. Those are to be denounced to the Holy Office not only who violate the oath, but also who refuse to sign it. Pius X, Motu proprio Sacrorum antistitum, 1 Sept. 1910; S. C. Cons., 25 Sept., 25 Oct. 1910. Priests who profess sacred disciplines in civil universities are not bound by this oath. Pius X, Letter to Card. Fischer, 31 Dec. 1910. But the anti-Jansenistic oath was abrogated in Belgium and Holland. S. C. C., 22 Feb. 1912. A Bishop can grant the faculty of hearing Confessions for some more or less long space of time to an extra-diocesan Priest already approved by his own Ordinary, without being compelled to receive from him again the oath prescribed by the Motu proprio Sacrorum Antistitum. And by way of a passing act he can grant the same faculty to a Priest who has never furnished the aforesaid oath. S. C. Cons., 20 June 1913. It suffices that the oath to be furnished before the reception of sacred orders be furnished before entering the sacred order of subdiaconate, preserving the right of the Ordinary to require it again before conferral of each of the sacred orders, if from any cause he judges it necessary or useful. S. C. Cons., 24 March 1911. Alumni of the Urban College of Propaganda Fide, of North America, of Ireland, of Scotland, and of other Colleges according to the decision of S. C. Cons., 12 Nov. 1908, 25 July 1909, are also bound to furnish the oath according to the prescribed formulas; officials of the Roman Curia and ministers of any order in the Roman Curia; Consultors and Cardinals of the S. C. of the Holy Office, of the Index, of Consistorial affairs; Pius X, Const. Sapienti consilio, Ord. serv. in R. C., p. 1, c. 3, p. 2, c. 7, art. 2, n. 4, art. 7; examiners of books and writings of Servants of God; those to be named doctors in Sacred Scripture, Pius X, Motu proprio, 29 June 1910; synodal examiners and parochial consultors, S. C. Cons., 15 Feb. 1912. Missionaries are bound to furnish the oath by force of the Bulls Ex quo and Omnium sollicitudinum of Benedict XIV, not only European priests, but also indigenous presbyters. S. C. de P. F., 21 June 1895; E. M. 550, 551.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

551 You will resolve: A fictitious oath, or one merely external, is not valid on account of defect of will or intention of swearing. But one swearing thus sins, yet only venially, if he says what is true, or has the mind of fulfilling what he promises, because he utters nothing except a lie with vain usurpation of the name of God; but mortally, if he says what is false, or does not have the mind of fulfilling the promise, or there is a precept of a superior, for example in judgments. For grave abuse and irreverence of the name of God for the deception of others would be present. Proposition 25 condemned by Innocent XI.

More probably a promissory oath made indeed with the mind of swearing, but not of obliging oneself from religion, is not valid, because it is nugatory. But an oath made with the mind indeed of swearing, but not of obliging oneself from justice or from fidelity, is valid. L. 172; H. A. 17.

A promissory oath made without the mind of fulfilling, but with the mind of swearing and obliging oneself, is valid. But he who swears thus sins mortally, because he invokes God as witness of a fictitious purpose or fictitious promise, and therefore swears against truth. For in a promissory oath God is assumed as witness of a present purpose or promise, and in some way as guarantor of future execution, insofar as this at least depends upon human will.

It is an oath to say: I swear by God; I call God to witness, etc. Likewise it is an oath to say: I swear by the Saints, the Church, the Gospel, the Catholic Faith; because then the very Author of the Faith, of the Gospel, of the Church, and of the Saints is judged to be brought in as witness. Likewise an oath is judged to be made by nobler creatures, since through them their Creator is then taken, who singularly resides and shines forth in them. Thus, for example, when one swears by heaven, its Dweller and Lord is understood; when by earth, He whose footstool it is; when by the temple, He who is worshiped there. Thus likewise several more probably judge it to be an oath if you say, by my soul, because God singularly shines forth in the soul, who then is judged to be brought in as witness. Yet it must be confessed that there is scarcely anyone who, while using these words, thinks of God; and therefore this formula too rarely contains an oath. But otherwise it would be if someone swore by creatures in which divine goodness or power does not specially shine forth, for example, by a beard, etc.

It is not an oath to say: God is truth, God lives, God knows, I speak before God, if these are uttered merely narratively to signify the serious and grave attention of the one speaking; but otherwise if invocatively, for calling God as witness of truth, which is discerned from the circumstances or intention of the speaker. Likewise to say: I swear it is so, is not truly an oath, because then divine testimony is invoked neither explicitly nor implicitly; unless nevertheless an interrogation concerning an oath preceded, because then through the preceding interrogation that "I swear" is sufficiently determined to a true oath. C. I. Proc. Poen. 229. In addition, these words: may I be killed if this is not so, and similar ones, although they are true oaths if they are said by way of execration, because God is considered to intervene specially in that killing, nevertheless commonly they contain only a certain pledge or obligation of penalty, and signify: if it is not so, I pledge my life. The same must be said concerning the other formula: may the devil seize me. But otherwise, if God is expressly named there by saying: may God destroy me if I lie, because then God is invoked as avenger of a lie, if perhaps one is uttered.

It is not an oath to say: truly, certainly, in truth, by the faith of a good man, of a Christian, of a priest, of a soldier, of a Prince, of a King; nor to say: by my conscience, because God is not brought in as witness. He does not swear who says: it is as true as the sun shines, as I sit here, walk, etc.; whence even if the comparison is false, it is only a lie, since no one is invoked as witness. Although to say: it is as true as God is; as Christ is in the venerable Sacrament; as the Gospel is true, etc., commonly seems to contain an oath with blasphemy, nevertheless this does not sufficiently appear, because no one is invoked as witness, nor does it seem to be blasphemy if it is true and the mind of the one uttering it is only to signify a likeness of truth, not equality of certitude. L. 134-143; S. Th. 2. 2, q. 89, aa. 1, 6; Suarez, de Rel., tr. 5, l. 1, c. 13; E. M. 551, 554.

552 Is an oath licit? - An oath clothed with due conditions is honorable and licit; and, if it is promissory, it obliges in conscience, unless a just cause stands in the way, or its obligation has legitimately ceased. This is established both from the definition of the Council of Constance, sess. 8, against Wyclif, and from proposition 101 condemned by Clement XI in the Bull Unigenitus, and from proposition 75 condemned by Pius VI in the Bull Auctorem fidei, and also from the universal practice of the Church and peoples, and from various places of Sacred Scripture. Deut. 6:13: You shall fear the Lord your God... and by his name you shall swear. And indeed God and his attributes are especially honored from this, that he is brought into the midst and invoked as the highest and infallible Truth in testimony of truth. C. Etsi 26, de Iurei.; L. 144 seqq.; S. Th. 2. 2, q. 89, aa. 3, 4. From a grave cause, and with a protestation employed, an oath upon Protestant Bibles can be permitted, insofar namely as they contain the true word of God. E. M.

553 What are the requisites for the licitness of an oath? - A threefold condition is required, according to Jer. 4:2: You shall swear: The Lord lives, in truth, and in judgment, and in justice. The reason is that otherwise it cannot be furnished with due reverence to God.

Truth, that is, conformity of the assertion with the knowledge and intention of the one swearing. Therefore it excludes every lie, but not every error. In an assertory oath, truth regards the existence of the fact according to the mind, not also according to the truth of the thing; in a promissory oath, it regards the existence of the intention of obliging oneself and of furnishing what is promised.

Judgment, that is, that it be done with discretion, prudence, consideration, and reverence, and not without necessity or a grave cause. For since an oath is a most holy thing, it ought not be made without prudence, consideration, reverence, and rashly without any necessity and cause.

Justice, that is, that the oath be concerning a matter, whether promised or simply proposed, or concerning an assertion, just and honorable. Thus he would swear against justice who would oblige himself by oath to inflict harm unjustly upon a neighbor, or would affirm what he was prohibited from manifesting. Ecclus. 23:9, 12; L. 144; S. Th. 2. 2, q. 89, aa. 3, 5, 10; E. M.

554 What kind of sin is it to swear without truth, without judgment, without justice? - To swear without truth is always mortal, even in light matter, because to bring God into testimony of falsity is to will to destroy his infinitely perfect truthfulness. This is also established from proposition 24 condemned by Innocent XI; S. Th., Quodl. 1, a. 18. To swear without judgment, from lightness, for example from custom, without grave cause, or if someone swears before he has sufficiently investigated the truth, is venial per se, scandal and danger of perjury nevertheless being excluded, because it is only vain usurpation of the name of God. To swear without judgment from rashness, lest perhaps what is asserted is true, or what is promised can be fulfilled, is grave on account of the danger of perjury. To swear without justice is certainly mortal in a promissory oath if the matter concerns committing a grave sin, as is clear; indeed, according to St. Liguori, even if the matter concerns only a venial sin, at least more probably, because it seems grave irreverence to invoke God as witness or guarantor of any sin whatever to be committed. Yet Suarez with others says that the opposite opinion is common.

But in an assertory oath, more probably it is only venial per se, because the oath per se falls upon the assertion, not as evil but as true. Thus he who boasts by oath about fornication committed, although by this boasting he sins lethally, nevertheless by force of the oath per se he does not confirm the boasting, but only the truth of the fornication. Except unless the oath is assumed as an instrument or means of sinning, for example, for strengthening detraction. And this holds even if someone uses an oath as an instrument or means for consummating venial sin, because one swearing thus, as far as in him lies, makes God an accomplice of his sin. "If someone swears," says S. Thomas, 2. 2, q. 89, a. 7 ad 2, "that he will not do some better good which nevertheless he is not bound to do, (for example, not entering religion), he indeed sins by swearing, insofar as he places an obstacle to the Holy Spirit, who is the inspirer of a good purpose; nevertheless he does not sin by keeping the oath, but he would do much better if he did not keep it." But a sin of this sort, since the matter concerns only a counsel not to be embraced, is venial per se. L. 145, 147; Suarez, l. 3, c. 12; S. Th. 2. 2, q. 89, a. 7, a. 9 ad 3; q. 98, aa. 2, 3; Quodl. 1, a. 18; Struggl 5, 7, 9; E. M.; cf. here 582, 583. In public disturbances of civil society, the oath of passive obedience, as it is called, is permitted, namely that one will do nothing against the Government, and with the laws of God and the Church preserved. Pius VII, Instruction, year 1808; S. Penit., 18 Dec. 1860. Cf. here 549.

555 What is a sufficient cause for swearing? - Any honorable cause of some weight, for example, peace to be confirmed in families, greater security in contracts, etc. L., H. A. 14.

556 Is it permitted to swear with probability of truth? - "For swearing rightly absolute and altogether infallible certitude is not required, but some moral certitude suffices, or a certain probability which reaches a certain moral certitude. Thus Tamburini. Indeed Sanchez, Suarez, the Salmanticenses, Lessius, Bonacina, Azor, with the common opinion, say more expressly that in an oath, whether assertory or promissory, probability of the truth asserted or of the fulfillment of the promised thing to be executed suffices, provided that there is not a probable reason to the opposite. Hence they say that what has been heard from a person so worthy of faith that he makes us morally certain can indeed be affirmed with oath. Yet this does not run in judgment," L. 148, where the oath which is required is to be emitted from one's own certitude. Struggl 6. Therefore he sins gravely who swears in mere doubt of truth, because God, infallible truth, cannot be invoked except in testimony of a thing which seems at least morally certain. Struggl 6; S. Th. 2. 2, q. 89, a. 7 ad 1.

557 Is it permitted to swear with mental restriction? - R. Negative, if it is purely mental; and here, according to St. Alphonsus, pertain propositions 26, 27, 28 condemned by Innocent XI. Affirmative, if it is broadly mental, from a just cause. "It is certain," says St. Alphonsus, n. 151, "and common among all, that from a just cause it is permitted to use equivocation... and to confirm it by oath...

But a just cause can be any honorable end for preserving goods useful to spirit or body." And again: "For swearing thus, except in judgments and contracts, an absolutely grave cause is not required, but any reasonable cause suffices, for example, to free oneself from the troublesome and unjust interrogation of another." And Busembaum, n. 170, adds: "When there is a just cause of necessity or utility, one can use amphibologies in an oath, even if he spontaneously offers himself to the oath." Finally St. Alphonsus, n. 151, adds that, according to the more probable opinion, it is venial if he furnishes this without cause. "The reason is that in an oath of this sort truth and justice are already present, and only judgment or discretion is lacking; and the deficiency of this is only venial... Yet one must except, with the Salmanticenses and others commonly, unless this is done in judgment or in contracts." The reason of this exception as to the first is that we are bound from obedience to answer a superior legitimately interrogating according to the sense of the one interrogating; but as to the second, because then from justice we are bound to utter words according to the mind of the contracting party, lest he be deceived and suffer harm. Struggl 16 seqq.; Lugo, de Fid., d. 4, n. 67; S. Th. 2. 2, q. 89, a. 7 ad 4; E. M.

558 What is the obligation of a promissory oath? - Every promissory oath concerning a licit and honorable thing, besides the obligation of justice or fidelity which arises from a simple promise, also induces an obligation of religion. The reason is that a promise per se already obliges, and with divine testimony invoked it is confirmed and strengthened. "For someone is bound to make true what he swore; otherwise truth is lacking in the oath." S. Th. 2. 2, q. 89, a. 7. But an oath concerning an illicit or plainly useless thing by no means obliges, because an oath, as an act of religion, cannot be a bond of iniquity or of an idle thing. R. 58, de R. I. in 6. Oaths of this sort do not revive, even if the thing afterwards ceases to be idle or illicit according to R. I. 18 in 6: "That which by law does not subsist from the beginning is not strengthened by lapse of time."

Nor likewise does an oath impeding a greater good oblige, for example, of not entering religion or of marrying, unless someone swore in favor of another. For then, without injury to the other's right, he cannot embrace the evangelical counsels. Thus alumni of the College of the S. C. de P. F. cannot enter religion without permission of the Holy See, because of the oath by which they are bound. Struggl 24 seqq.; L. 172, 176; S. Th. 2. 2, q. 89, aa. 7, 8; Quodl. 5, a. 27; Scavini, ed. 12, Milan, 1874, v. 2, n. 229; v. 4, nn. 243, 244, 245; cf. here 554. Alumni of the Urban College of Propaganda Fide promise by oath the observance of the laws of the College, that they will not enter a religious order without special permission of the Holy See, that they will ascend to sacred orders up to the priesthood, and that they will return to their own diocese and there give perpetual work to the sacred ministry. S. C. Cons., 29 July 1909.

559 You will resolve: He who swore to an evil thing is never obligated by the oath; indeed he sins in two ways if he fulfills the oath, namely against religion and against the virtue to which the matter of the oath is opposed. S. Th. 2. 2, q. 89, a. 7. He who confirmed a prodigal promise by swearing is not obligated by the oath, because that promise is at least lightly evil. He does not sin against an oath who for the sake of courtesy swore that he would not sit, drink, enter the house, etc., before another, if, compelled by the other, he sits, drinks, or enters first; because for the most part an oath of this sort is null from defect of intention of swearing, or, if it is valid, it is relaxed by the other yielding his right.

Parents who do not fulfill an oath of punishing their children rarely sin, because for the most part the oath concerns a useless thing, or rather inordinate vengeance; add that often those delinquent either have already been corrected, or at least have promised amendment. Likewise merchants for the most part do not seem to be bound by an oath not to sell for less, or many persons not to buy; either because oaths of this sort generally concern a useless thing, or because these men do not have the mind of swearing, or certainly because there is present in the oath a tacit condition, unless things seem likely to turn out better otherwise. L. 176, 180, 185, 186; S. Th. 2. 2, q. 89, a. 7.

560 How is a promissory oath to be interpreted? - The obligation of an oath is to be interpreted strictly and according to the nature of the act or contract to which it is added, so that it follows all its conditions. The reason is that the one swearing is judged to have wished to oblige himself as little as he could, and otherwise the oath does not change the nature of the act, but superadds to it only the obligation of religion; and therefore it ought to have the same conditions and limitations. Hence he is not bound by oath who under oath promised marriage to a girl rich, healthy, virgin, of good reputation, if she has fallen into poverty, illness, infamy, fornication, because the simple promise then does not oblige. C. Quemadmodum 25, de Iurei. Likewise, if you promised and swore to Titia that you would marry her, you can, leaving her, enter religion, because this tacit condition is present in the promise of marriage: unless I enter religion. And this also holds if betrothals were confirmed by oath, unless the marriage were necessary for legitimating offspring, repairing scandal, or providing for the honor of the betrothed woman, if it could not be met in another way. He who reveals a sworn secret does not sin when the very law of secrecy ceases to oblige, because an oath, as we have said, follows the nature of the act to which it is joined. L. 180, 183, 727; l. 6, n. 870.

561 What are the tacit conditions included or understood in a promissory oath? - They are: 1. If I shall be able without grave harm, because no one is judged to oblige himself to a thing impossible both physically and morally. 2. If the thing has not been notably changed. 3. If the rights or will of a superior do not stand in the way. 4. If the other has preserved reciprocal fidelity. 5. Unless the other yields concerning his right. L. 180; Struggl 31. Cf. here 566.

562 Is smallness of matter given in transgression of a promissory oath? - The first opinion denies, because not only a simple promise is violated, but a sworn promise. Therefore in any matter a grave injury is inflicted upon God, whose testimony has been invoked in vain by the one swearing. And indeed God would be called either as guarantor, namely by his authority, or certainly as witness of falsity, if truth were not conformed to the thing promised. For in this oath God is invoked as witness of the present intention, and either as quasi-sponsor or also as witness of future execution. But God can in no way either fail faith or lie in any matter, even the smallest. "Whoever swears that he will do something is obligated to do it, so that truth may be fulfilled," on account of reverence for divine testimony. S. Th. 2. 2, q. 89, aa. 7, 8.

The second opinion affirms, because in a promissory oath God is not properly brought in as witness of the future execution of the thing promised, but only as witness of the actual promise, or of the true intention of executing the promise. Nor indeed is he brought in as guarantor of future execution, but merely as confirming, or furnishing authority to, the obligation which arises from the promise made before him, just as a Prince renders betrothals contracted before him firmer by his authority. Now as to the first, no irreverence is committed against God through transgression of a promissory oath, or God is not made witness of falsity, since we suppose that the promise and the intention of execution were sincere in the one swearing. But as to the other, by infidelity in the matter promised, to be fulfilled under divine authority, irreverence indeed is inflicted upon divine authority, but one which is neither direct and formal, since it is intended only indirectly in the very violation of the promise, nor greater; indeed, with S. Thomas as witness, 2. 2, q. 89, a. 8, per se it is less than the irreverence which is found in transgression of a vow. Since therefore in this, as also in any indirect irreverence against God, lightness of matter is admitted by all, it must also be admitted in that which transgression of a promissory oath inflicts. And indeed if the one swearing, in the act of the oath, had the will of fulfilling, and afterwards does not fulfill it, he does not commit a lie and perjury, but only infidelity, which, since the thing promised is not grave by hypothesis, will not be able to be extended to grave fault. Besides, in this oath God is brought in as witness of the contracted obligation, which consequently cannot be violated without irreverence toward God; but this indeed can be grave or light according to the nature of the matter. St. Liguori, n. 173, says that each opinion is probable; but he adheres more to the second opinion, and in H. A., n. 13, says: "If the thing promised is not grave, infidelity does not reach grave fault." Suarez, l. 3, c. 16, n. 9 seqq.; L. 172, 173, 178, 211.

563 Does a promissory oath emitted through error or deceit oblige? - R. Negative, if the error or deceit concerns the substance of the thing; but otherwise if it affects only its accidental adjuncts, because a simple contract would be invalid in the former case, but not in the latter. L. 175. Yet the same St. Alphonsus, l. 3, n. 187, warns that the opposite opinion is probable when the error or deceit concerns those circumstances which, although accidental, if they had been known from the beginning, would have deterred one from the oath and promise. Those things entering the quasi-substance of the contract are as a condition without which not. This warning of St. Alphonsus indeed ought to hold, as in vows, so in gratuitous contracts, but not in onerous contracts. Cf. 575.

564 Does a promissory oath extorted by grave and unjust fear oblige? - The first probable opinion affirms. For the general rule is that any oath is to be kept when it can be done without sin, lest God be brought in as witness of the false. The second opinion, also sufficiently probable, denies, because an oath follows the nature of the act to which it is added. But that promise by natural law is void, or at least rescindable by the very one who suffered fear, according as the promise is gratuitous or onerous, on account of the grave injury which it contains, which is not to be confirmed and continued by oath. Whence even the patrons of the first opinion warn that he who suffered fear can ask relaxation of the oath, so that he may be excused from the obligation of paying; but if he has already paid, he can seek in judgment what he gave, or secretly compensate himself. L. 174; S. Th. 2. 2, q. 89, a. 7 ad 3; q. 98, a. 3 ad 1; Ithur., Cas. 15, nn. 11, 18; Struggl 23, 29.

565 Must a promissory oath in favor of a third party always be fulfilled, as long as it can be fulfilled without sin? - R. Affirmative, if that third party already has a right acquired through an accepted promise, even if it is against the evangelical counsels, and even if the promise made is void by law in hatred of the creditor, as a promise of paying usuries and a promise of money made to a prostitute, although such an oath was illicit. Understand this if the prostitute, for example, has already furnished her work; otherwise, if not. Yet it must be said otherwise if the promise is void by law because it would be against the common good and concerning a prohibited thing. The reason is that in this second case the fulfillment itself would be illicit. Therefore an oath extorted by fear concerning religious profession, marriage, betrothals, etc., does not oblige. On the contrary, as to the first case, on account of reverence for the divine Name, the oath is to be observed whenever it can be observed licitly. Cf. 554, 558, 560, 566, 970; L. l. 6, n. 870.

566 How does the obligation of a promissory oath cease from within? - The obligation of an oath, namely a promissory oath, can cease both from within and from without. It ceases from within: 1. If what was good at the time of the oath afterwards becomes illicit on account of circumstances, or impedes a greater good, or is better omitted than fulfilled. For an oath is an act of religion, and God is not worshiped by an illicit thing, or by one which rather detracts from divine worship. 2. If you change the oath into some work plainly better and more pleasing to God; for each person can do this per se. Yet always except if you have sworn something for the advantage of a man; for God does not wish him to be defrauded. Cf. 568. 3.

If the state of the thing is notably changed, for such a change makes another object to which the intention of the one swearing does not extend. 4. If the thing sworn has become useless for the intent, especially if it is more destructive of it; for example, if correction of an impenitent son would be wholly useless, indeed he would become worse from it. 5. If those conditions so bear, which nature and the doctors teach are tacitly understood in any promissory oath. Cf. 561. 6. If its final cause ceases, for without the final cause the effect does not subsist; for example, you promised alms to a poor man, but he afterwards becomes rich. But otherwise, if only an impulsive cause ceases. L. 180, 187, 188; S. Th. 2. 2, q. 89, aa. 7, 9.

567 Is that change sufficient of itself, even if not notable, which nevertheless, if foreseen, one would not have emitted the oath? - The first opinion affirms from S. Thomas, 4 D. 38, q. 1 ad 1. The reason is that the intention of obliging oneself then is either lacking, or is so understood. The second opinion holds that it does not suffice, because the obligation is not to be taken from a promise which would not be made in the future, but from that which has already been made. Thus Suarez, Sanchez, Cajetan, etc. "Yet deservedly they say that the probability of the first opinion cannot be denied. Indeed they themselves, with the Salmanticenses, judge that change to be notable which, if it had been known from the beginning, the one swearing would not have promised, which certainly agrees with the first opinion." L. 187, 226; cf. 563, 564, 575, 597, 598.

568 How does the obligation of a promissory oath cease from without? - It ceases by annulment, dispensation, commutation, remission. Annulment is the nullification of an oath. Annulment is made by any superior having dominative power over the one swearing, concerning those things which are subject to his power, even if the matter concerns promises and contracts. For these oaths have an implicit condition: if the superior consents, if they are not revoked by him. The Supreme Pontiff has this dominative power as to ecclesiastical matters; a superior as to matters subject to his own power; a father, husband, tutor, master; and these can annul and nullify the oaths of their own in plainly the same way in which they can annul the vows of their own. Num. 30:4 seqq.; S. Th. 2. 2, q. 89, a. 9 ad 3. Cf. 599 seqq.

Dispensation is given by one having jurisdiction in the external forum; understand spiritual jurisdiction. Whoever has ordinary power of dispensing in vows can dispense in oaths and in vows, even if these are sworn. L. 189. "Dispensation which is made in an oath does not extend to this, that something be done against the oath; for this is impossible, since observance of an oath falls under a divine precept, which is indispensable. But dispensation of an oath extends to this, that what fell under the oath no longer falls under the oath, as though not existing as due matter of an oath; just as we said above concerning a vow, q. preceding, a. 10 ad 2... The matter of a promissory oath is something future, which can vary, namely in such a way that in some event it can be illicit or harmful, and consequently not be due matter of an oath; and therefore dispensation can be made in a promissory oath, because such dispensation regards the matter of the oath, and is not contrary to the divine precept concerning observance of an oath." S. Th. 2. 2, q. 89, a. 9 ad 1. "Sometimes something is promised under oath concerning which it is doubtful whether it is licit or illicit, profitable or harmful, either simply or in some case; and in this any Bishop can dispense. But sometimes something is promised under oath which is manifestly licit and useful; and in such an oath dispensation or commutation does not seem to have place, unless something better occurs to be done for the common utility, which seems especially to pertain to the power of the Pope, who has care of the universal Church; or also absolute relaxation, which also pertains to the Pope generally in all things which pertain to the dispensation of ecclesiastical affairs, over which he has fullness of power." S. Th. 2. 2, q. 89, a. 9 ad 3.

Commutation is reduced to dispensation, and is made, like it, by one having spiritual jurisdiction in the external forum. L. 191. Cf. here 566.

Remission is the relaxation of an oath made in favor of a man, by the same man, or by him to whom the one promising and the promised matter is subject. It must be noted: 1. That if a promise in favor of a man, confirmed by oath, has not yet been accepted, there is no obligation of fulfilling it, and it can be revoked; because the oath is then accessory and follows the nature of the promise. But otherwise, if the promise was principally made to God. 2. If such a promise has been accepted by the third party to whom it was made, and a right has been absolutely acquired by him, then without his consent it cannot be relaxed, not even by the Pontiff. But this latter is limited in three cases. The first is if the one swearing is a subject, and the oath concerns those things which are subject to the power of superiors. The other is if the oath cannot be kept without common harm, or is upon a contract forbidden by law. Such oaths more truly do not need relaxation, since of themselves they are null. The third is if the oath was extorted by deceit or fear; for then, even if it is valid, it can be relaxed. And this holds even if the promise is not undue, say concerning paying a true debt, but the oath was unjustly extorted; and even if the oath is extorted by light fear, at least for the internal forum, from C. Sollicite 2 and from C. Accepta 3, de Restit. spol., where only an altogether spontaneous oath cannot be relaxed. But not only the Pontiff can relax it, but also Bishops, chapters when Sees are vacant, and others having episcopal jurisdiction, and also Confessors having delegated faculty of dispensing in oaths.


	It is certain that an oath in favor of a third party can be freely remitted by him, without relaxation of the Church, because each person can yield concerning his own right. For "from such a promise he to whom the promise was made can absolve; for it is understood that he has already paid the promise when he does concerning it according to his will." S. Th. 2. 2, q. 89, a. 9 ad 2. L. 189-193.



569 Can one who has delegated faculty of dispensing in vows dispense in oaths? - These words are from Suarez, de Voto, l. 6, c. 14, n. 6: "It is sufficiently probable that power delegated simply for dispensing in vows extends to dispensing in pious oaths concerning the same matter, when they stand per se and produce their own sole obligation. This is the common opinion, and without doubt can be observed in practice." And n. 19: "Even if vow and oath immediately fall upon the same matter, and each obliges per se to the honor of God, by an absolute faculty of dispensing in vows, either the vow, or the oath, or both can be removed, at the judgment of the one dispensing. For this assertion we can allege all the authors of the first, namely the preceding, assertion..., and other moderns and learned men hold it." The intrinsic reason of this opinion is that oath and vow, on account of the affinity of obligation, are equated with each other.

But others deny, because the bond of a vow and of an oath is diverse. Thus Lessius, l. 2, c. 42, n. 60, who nevertheless admits the prior opinion when the oath is accessory to the vow. For indeed, when the vow is dispensed, the oath vanishes. But an oath by its nature is accessory to the promise to which it is added. St. Alphonsus, n. 160, holds each opinion as probable; nevertheless he says that the second must altogether be held: "for the obligation of an oath already contracted, since it is certain and possesses, cannot be removed by a dispensation that is only probably valid." But if the opposite opinion is probable, it is altogether safe in practice, since, that probability standing, the superior granting the first faculty is rightly judged also to grant the latter, unless he expressly limits it. Yet S. C. de P. F., 19 May 1845, decreed: "the faculty of dispensing from vows does not per se include the faculty of dispensing from an oath." And as to sworn vows the same S. C., 3 May 1828, left the matter doubtful. L. 189, 190, 192, 254; D'Annibale, ed. 4, p. 2, n. 431, note 36; Monitore Ecclesiastico, vol. 18, pp. 139, 140; Collectan. S. C. de P. F., nn. 2085, 2087; E. M. Regulars, from special privilege, can commute oaths and also dispense in them, unless they were in favor of a third party and accepted by him. L. de Privil., 108.


IV. On Vow

570 What is the nature of a vow? - A vow is: a deliberate promise made to God concerning a possible and better good. Made to God; for a vow is an act of religion, indeed it is an act of latria, owed to God alone. "A promise can also be made to man; and the promise itself of good which is made to man can fall under a vow insofar as it is a certain virtuous work. And in this way must be understood a vow by which someone vows something to the Saints or to Prelates; so that the promise itself made to Saints or to Prelates falls under the vow materially, insofar namely as man vows to God that he will fulfill what he promises to Saints or Prelates." S. Th. 2. 2, q. 88, a. 5. Therefore a vow is made principally to God, secondarily in honor of the Saints, just as temples and altars which are principally dedicated to God are also said to be dedicated to them. Therefore two conditions are required for the validity of a vow: true intention of a vow, and apt matter. L. 194; S. Th. 2. 2, q. 88, aa. 1-6; Lugo, de Poenit., d. 16, n. 281 seqq.; Bouquillon, de Virt. relig., l. 2, p. 2; E. M.

571 Of how many kinds is a vow? - A vow is distinguished: 1. as absolute or conditioned. The former is that which is made without any condition; but the latter is that which is made with a condition, so that, unless this is posited, no obligation arises. Hence a penal vow is specially distinguished, namely when a good thing is vowed as a penalty or penance, for example, I will give alms if I become drunk.


	A vow is of some determinate thing, or disjunctive of some thing to be determined afterwards from several at one's judgment. If in this one part is apt and another part inept, for example, either to pray or to play, the whole vow is not valid. L. 203. 3. Personal or real, according as an action or omission of the one vowing, for example, a pilgrimage, or some thing separable from the action of the person, for example the donation of a chalice, alms, etc., is promised. 4. Temporary or perpetual, according as it is promised to be observed only for a certain time, or through one's whole life. 5. Public or private, according as it is made with the Church accepting the vow, or without this authority of the Church accepting intervening. S. C. EE. et RR., 11 Aug. 1889. 6. Solemn or simple, according as it is made solemnly and is accepted by the Church as solemn; or, solemnity and this acceptance of the Church being excluded, it is emitted. Therefore the solemnity of a vow is had in this acceptance and approval of the Church, by which, by that vow, someone is totally bound over to divine worship as to preserving chastity, obedience, and poverty, through the blessing and consecration of the Church, implicit in that acceptance and approval. But the Church annexed this blessing and consecration to the reception of sacred order, by which someone is applied to divine ministry, and to the profession of a certain rule, by which, through renunciation of the world and of one's own will, someone assumes the state of proper perfection. But since solemnity signifies a certain exterior apparatus and ceremony which is employed when someone is totally bound over to some thing, hence a vow is said to be solemnized through reception of sacred order and through profession of a religious rule, to which the Church has annexed a solemn vow. Therefore only the vow of chastity annexed to major orders and the vow of religious profession is solemn. L. 195; S. Th. 2. 2, q. 88, aa. 7, 11; Cajetan on this place; Struggl 28; cf. here v. 2, n. 248.



572 What sort ought the intention of a vow to be? - For the validity of a vow a true and deliberate intention of emitting a vow is required, or a true promise made to God and inducing obligation from the virtue of fidelity. For a vow is in the likeness of a certain law which the one vowing, otherwise capable of weighing the burden which he assumes, imposes upon himself. But no one is judged, short of sufficient deliberation of mind, to oblige himself. Hence a vow essentially differs from a purpose, because a purpose means a deliberate will of doing or omitting something, without the mind of obliging oneself. Therefore a purpose, however firm, produces no bond of obligation, nor is omission of the thing proposed a sin, unless perhaps sometimes per accidens, for example, on account of inconstancy, weariness, or negligence, which per se do not exceed venial sin. C. Litteraturam 3, de Vot.; S. Th. 2. 2, q. 88, a. 1; L. 196-199; Struggl 3, 16.

573 You will resolve: For the validity of a vow, not just any will and deliberation suffice which would suffice for mortal sin. For grave sin, it is enough to know confusedly the gravity of guilt and to have the voluntary at least indirectly and in the cause; but a more perfect cognition and willing of the burden to which one obliges oneself is required where the matter concerns a promise and an obligation to be contracted. For good is from an integral cause, evil from any defect. "Since the obligation of a vow is most grave, intention, deliberation, and perfect liberty are required, by which someone freely and directly in himself has willed to promise with the mind of obliging himself." L. 196. Therefore a vow made with half-full advertence or deliberation does not oblige. Likewise vows made in drunkenness, even foreseen beforehand, and thus willed in the cause, are not valid, since they are not willed in themselves and directly.

Yet for this full and perfect deliberation it is not required that someone weigh exactly all the circumstances which can allure toward a vow or deter from it; but it suffices that someone has sufficiently recognized the burden and obligation of the vow as to substance. Likewise virtual intention suffices, which proceeds from a previous actual intention. Hence one who, from a previous intention of religious profession, emits the three vows of religion, although altogether distracted in mind, is truly bound by them. But if someone vows with the positive mind of not promising, nor obliging himself from religion, certainly the vow is null. If someone also wishes to promise, knowing the obligation of a vow, but does not wish to oblige himself to the promise and vow, more commonly and probably he is not held by the vow. But thus to vow without the mind of obliging oneself, Sanchez, etc., say is ordinarily only venial on account of a certain disorder. Ordinarily, because in religious profession and reception of sacred orders it would undoubtedly be mortal, because it would be deception in a most grave matter. L. 196, 201; S. Th. 4, d. 38, q. 1, a. 1, q. 1 ad 2; Struggl 5, 6; Laym., l. 4, t. 4, c. 1, n. 4.

574 Note: "For a vow an implicit promise suffices, as is clear in the reception of sacred orders, where, although it is not said, I vow, or I promise chastity, nevertheless this vow is made implicitly, by this very fact, that, knowing that the Church has annexed this vow to orders, you receive them. But whether, if someone plainly were ignorant of this, he would still be judged to vow from implicit intention, is doubtful. Some affirm, but others more probably deny, and say that such a person is bound to chastity, not from a vow, but from the precept of the Church." L. 200; Struggl 6.

575 Is a vow made through error valid? - R. Negatively, if the error concerns the substance of the thing, or substantial circumstances, or those which are principally intended, or pertain to the substance, or notably change it; because then the thing promised is not sufficiently known and willed. Indeed St. Alphonsus, n. 198, adds: "it is certain that error concerning the substance invalidates a vow, even if it was concomitant, that is, not giving cause to the vow, for example, if even when the error was known, you would still have vowed; and even if the error was however crass." For even such ignorance renders the act non-voluntary.

R. Affirmatively, if the error is only concerning an impulsive cause. "The vow is valid, because that is only a secondary cause, and if it is set aside, the act is sufficiently voluntary according to its substance. Nor does such an error vitiate the act in other contracts; for example, someone vowed a pilgrimage to Rome with zeal for worshiping God, and at the same time also had a secondary impulsive cause, that he might visit his brother, whom he thought to be at Rome; even if afterwards he understands that the brother is not there, he does not therefore cease to be obligated by the vow." L. 198.

R. Affirmatively also, if the error concerns accidental circumstances of lesser moment, which would not have stood in the way of the vow if, the error being excluded, they had been known; for one who vows is judged to oblige himself to undergo merely accidental inconveniences which can occur in fulfilling the vow. Thus St. Liguori, who nevertheless in n. 198 does not deny that it is probable that error invalidates a vow in accidental circumstances, if these are of great moment, and if, had they been known, the vow would not have been emitted. Cf. 563, 567, 597, 598.

Yet vows must be excepted which are emitted after the novitiate in any approved order; for these are not void because of any error, except only substantial error, concerning the substance. For by their nature they constitute a stable and irrevocable state; and therefore one dependent upon no other error than substantial error. Moreover, because otherwise it would follow that many Professions would be invalidated, to the grave damage and scandal of the commonwealth. This also holds concerning marriage. L. ib.; Lugo, de Iust. et Iure, d. 22, n. 88; Sanch., de Matr., l. 10, d. 9, n. 20.

576 Is a vow made through fear valid? - R. Negatively, if the fear is grave, unjust, inflicted from without in order to extort the vow. The reason is that that cannot be acceptable to God which is violently extorted from someone through injury, since the law of nature demands that right be restored entirely. And this indeed proves that vows of this sort are invalid by natural law. It is clear, moreover, from canon law as to solemn vows of religion, and probably also as to other vows. C. Perlatum 1, de His quae, etc.; L. 197.

Unjust; for if the fear is just, the vow is valid, since there is no true coercion in that which one ought to do, nor is the one vowing reasonably unwilling. Inflicted in order to extort the vow; for otherwise the vow is valid, for example, if someone, fearing death which robbers threaten, made a vow to God that he might be delivered. Grave; whether a vow emitted from light unjust fear is invalid, "Busembaum here affirms with Suarez and Filliucci. Likewise Navarrus and many others cited by Sanchez, Decal., l. 4, c. 3, n. 24. The reason, as they say, is that fear therefore annuls a vow because it takes away full liberty of consent; therefore light fear also will annul it, when it takes away the same liberty and is the cause that the vow is made. And Sanchez calls this opinion probable. But the opposite opinion is more probable, which Sanchez holds, n. 24, with Soto, Valentia, Sa, Azor, etc., and the Salmanticenses, ibid., n. 161, who call it common, and prove it from C. Perlatum, de His quae vi, etc. The reason is that light fear, which can easily be cast off, is not judged to be the cause of so grave a thing as a vow, just as we shall likewise say concerning contracts, n. 718." L. 197.

R. Affirmatively, if the fear arises from within or from a necessary cause, unless it takes away the use of reason from the one vowing; the reason is that vows of this sort are simply voluntary.

577 Is one bound by a vow who doubts whether he emitted the vow; whether he emitted it with sufficient deliberation; whether he has fulfilled the vow emitted? - R. To the first: negatively; and the same must be said if you doubt whether something is comprehended by the vow; you are not bound as to the part about which you doubt. For an obligation is not to be imposed unless it is certainly established.

R. To the second: it is certainly impossible that, while a true and positive doubt remains concerning sufficient use of reason and sufficient deliberation, a certain obligation of a vow should be had from it. For a vow essentially includes perfect deliberation of reason. Therefore if this is doubtful, consequently the vow is doubtful, and its obligation doubtful. Suarez, l. 4, c. 6, n. 10. In a negative doubt, before the seventh year the presumption is for defect of deliberation; after the seventh year, the presumption is for sufficient deliberation.

R. To the third: negatively, for the same reason as to the first, if the doubt is positive. But affirmatively if the doubt is negative, because possession then stands for the vow. L. 196; Elbel, de Actib. human., 156 seqq.

578 Must the matter of a vow be something morally possible? - R. Affirmatively. The reason is that a vow is a promise made to God with the intention of obliging oneself; but no one can oblige himself to something morally impossible for him. But if the thing is divisible and in part possible, the vow is valid for this part. Except, however, if it were clear that the one vowing wished to oblige himself to both parts by way of one thing, and had both before his eyes indivisibly. The reason is that a vow is a particular law, which is not extended beyond the intention of the one vowing; and therefore if the one vowing collectively promised both parts, and one depending upon the other, if one is impossible, the whole vow remains void. Thus the Salmanticenses, tr. 17, c. 1, n. 74, who soon after, ibid., nn. 75, 76, add several examples of vows which either are to be observed in the part which remains possible, or are judged void because of the impossibility of some part. But a vow is not valid if the thing is morally indivisible. L. 202, 225.

579 You will resolve: A vow of doing whatever is more perfect is not valid without a special impulse of the Holy Spirit; nor a vow of avoiding all sins, even venial sins, even half-deliberate ones; because this is morally impossible without special grace and privilege. Trent, sess. 6, c. 23. A vow of avoiding all mortal sins is valid, or even all fully deliberate venial sins, because this is morally possible with the ordinary help of divine grace, and does not need a special privilege, provided, however, that the matter concerns persons truly pious. "But a vow," adds St. Alphonsus, n. 303, "of abstaining from venial sins in some determinate matter is commonly valid, especially in persons of great virtue; but in others of moderate virtue it will be impossible matter; indeed in some matters, for example of unchaste thoughts, idle thoughts, etc., since they are unavoidable for all, the vow is null." But the Salmanticenses and others cited by the same St. Alphonsus, l. c., assert on the contrary that a vow of avoiding all venial sins, even if it were concerning fully deliberate sins, is altogether invalid, as concerning a thing morally impossible, from c. 23, sess. 6, Trent. But in this canon the discourse is not only about fully deliberate sins. Sanchez, in Decal., l. 4, cap. 5, n. 17.

580 Must the matter of a vow be something morally good, indeed concerning a better good? - R. Affirmatively. The reason is that otherwise the promise of a vow would not be pleasing and acceptable to God. "Vows which are concerning vain and useless things are more to be mocked than to be kept." S. Th. 2. 2, q. 88, a. 2 ad 3; L. 204. Likewise a promise which impedes a greater good, under this respect, detracts from the worship of God, and consequently cannot be pleasing and acceptable to him, so as to beget an obligation in conscience from the motive of religion, or divine worship. But this better good is not to be understood comparatively to any good whatever, but comparatively to its opposite, so that this good is such that its positing is better than its omission. Likewise a better good is understood not only absolutely in itself, but also relatively to the circumstances. Cf. the formula of the oath of certain Colleges of the City. M. E., v. 21, pp. 351 seqq.

581 You will resolve: A vow of a good thing from an evil end is not valid, if the evil end stands on the side of the vow itself, namely if the vow itself is ordered to an evil end; for example, if you vow alms in order to obtain the successful outcome of theft. The reason is that the giving of alms for such an end is a blasphemous action, as though God would furnish help for sinning. Likewise a vow is not valid from a cause evil in itself, as for example if you make a vow because you have won an unjust lawsuit, or have killed an enemy.

It must be said otherwise, according to the common opinion, if the bad end only accompanies the vow accidentally, and stands entirely on the side of the one vowing; for example, if someone vows on account of the glory of God, but with some vanity, and from vain ostentation more gladly vows externally.

Likewise a vow of a good thing with a bad condition is valid, if the vow is made from affection toward the good thing, as it is good, although joined with a cause or occasion and bad condition; as if someone vows alms because he was not caught, or if he is not caught, in theft. For although theft is evil, nevertheless not being harmed is not evil, but a gift of God; and the vow does not fall upon the evil, but upon the good, insofar as it is good in itself. Much more does this hold if the vow is made from detestation of the bad condition; as if someone vows alms if and as often as he blasphemes.

A vow concerning a thing otherwise prescribed is valid, because a vow of this sort is concerning a thing good in itself, since it is supposed to be prescribed, and is concerning a better good, since it can confer a new bond and greater fidelity and devotion in fulfilling the law. L. 206, 213; S. Th. 2. 2, q. 88, a. 6; Laymann, l. 4, tr. 4, c. 2, n. 7.

582 Is a vow invalid concerning a good which impedes a greater good? - These are the words of St. Alphonsus, nn. 207, 209: It is invalid and a venial sin to vow a good which is an impediment of a greater good, as especially are vows against the evangelical counsels, for example, to remain in the world, to take a wife, to go to military service, to engage in trade. Yet if some good, lesser per se and absolutely, should become by accident a greater good, then to vow such things is valid; for example, if someone saw that reception of orders would be harmful to him. Hence a vow of marrying, speaking per se, is null, even if it is concerning marrying a poor woman, a prostitute, or for removing the sins of others, because celibacy is always more pleasing to God. It is otherwise if the vow was emitted in order to repair scandal, or the honor of a girl from obligation, or for the common good; or also, far more probably, because of experience of one's own frailty, supposing that such a person does not wish to use other remedies. For in such a case marriage is a greater good, since it was granted by God for calming concupiscence for him who does not wish to take up other better remedies. 1 Cor. 7:9. Cf. 554, 558.

583 Does he sin, and how, who vows an evil thing? - These are the words of St. Alphonsus, nn. 204, 205: He who vows a vain, useless, indifferent thing sins venially. He who vows a mortal sin sins mortally. He who vows a venial sin, some say sins venially, others mortally. "It seems more probable to me that it is a grave fault, since of itself it is blasphemy to will that evil should redound to the honor of God; but commonly because of ignorance this is only venial." Cf. 554.

584 Whether and how does a vow oblige? - The response is contained in the following propositions: A vow is obligatory. For a promise made to a man certainly obliges; how much more, therefore, one made to God. Hence the breaking of a vow is a certain species of infidelity. S. Th. 2. 2, q. 88, a. 3. And the Scriptures most evidently persuade this: When you have vowed a vow ... you shall not delay to pay it, etc. Deut. 23:21. If you have vowed anything to God, do not delay to pay it, etc. Eccles. 5:3. It is heretical, says St. Thomas, Quodl. 3, aa. 1, 2, to assert that a vow does not oblige.

585 A vow obliges per se, like a law or precept of the Church, and therefore gravely in grave matter, and lightly in light matter. For a vow is as it were a certain private law which someone imposes upon himself. Struggl 17; L. 211, 213.

586 A vow obliges according to the intention of the one vowing, if he determines the quantity of the obligation in the act of vowing, so that he can bind himself only under light obligation in matter however grave. The reason is that just as a legislator or superior can oblige only lightly in grave matter, so also he who vows can impose only a light obligation upon himself in a grave thing. Yet, conversely, he cannot oblige himself gravely in a light thing, because light matter is not capable of grave obligation. But in the vow of chastity annexed to sacred orders, and in the vows of religious profession, the Church specially requires the will of obliging oneself gravely. Hence religious profession is void when it is expressly emitted without the will of obliging oneself gravely. Struggl 18; S. Th. 2. 2, q. 88, a. 3; L. 211, 212.

587 Note: That matter is judged grave which, when prescribed by the Church, obliges gravely, such as fasting, Mass, etc.; or which, compared with another precept, seems grave; or which contributes notably to the end of the vow, or to the worship of God.

588 No one can be obligated by another's vow by force of the vow, because a vow is a personal burden voluntarily undertaken, and therefore no one can promise another's thing or action. S. R. C., 18 Apr. 1643; 23 Jun. 1703.

By force of the vow; for 1. from justice an heir is bound to pay the real vows of the deceased, just as he is bound to pay his other debts, legacies, etc. The reason is that a real vow affects the thing itself, and therefore it remains bound into whatever hands it comes. Hence such vows must be satisfied before legacies, because the obligation of real vows is prior to a free legacy by reason of death, but after debts of justice, because the deceased is judged to have emitted real vows to be paid only from that part of his goods concerning which he was able to dispose freely and without injury to others. Hence a necessary heir can lawfully reserve the legitimate portion, or the portion due according to law, not only for himself but also for other descendants, and therefore he is bound to pay the real vows of the deceased only from the remaining substance.


	From obedience, subjects, both those who now live and those who in the future will become members of the community, are bound, by force of a certain pact or statute or custom, and from the motive of religion, to fulfill a vow which has been emitted in their name by the civil magistrate, with the Bishop consenting, or by the superiors of a religion. Struggl 24, 26; Suarez, de Voto, l. 4, c. 1, 9; Tamburini, Expl. Decal., l. 3, cap. 12, § 4; cap. 16, § 2, n. 12; 7; Scav., ed. 12, Mediol. 1874, l. 2, n. 219; L. 213, 214, 216; S. Th. 2. 2, q. 98, a. 2 ad 2, ad 4; E. M.



589 You will resolve: Real vows are to be paid from one's own goods; but he who cannot pay from his own goods is not bound to beg from another so that he may be able to satisfy them. Yet he satisfies if another, whether asked or spontaneously, wishes to pay for him, even though he himself is able to satisfy; because what the other gives, with the consent of the one vowing added, or with ratification if he gave without his knowledge, becomes his own. Except if the matter of the real vow was determined; for then that thing must be given in its individuality, when namely a particular reason moved him to vow this thing in its individuality.

Personal vows can be fulfilled only by the one vowing himself, nor do they pass to heirs. Hence he who vowed a pilgrimage does not satisfy if he hires another; nor is he bound to hire someone if he himself cannot go.

The vows of parents, devoting their children to some religion, or imposing upon them an obligation, for example, of fasting on certain days, etc., cannot bind them. But although children are not bound by the vow of parents who devoted them to religion or to some obligation, nevertheless the vow obliges the parents so that, as far as lies in them, with the freedom of the children preserved, they move them to embrace that which they vowed for them; and much more, that they not stand in the way of children wishing to embrace it. L. 213, 216, 217, 220.

590 Conditional vows do not oblige when the condition ceases, even if the one vowing himself was the cause that the condition is not posited, provided he did not impede it by deceit, force, or malice; for then someone sins indirectly against the vow, but the vow no longer subsists. The reason is that the condition is now not fulfilled, although by the fault and fraud of the one vowing.

In a disjunctive vow, "if each part is apt matter, that which is chosen must be performed, even if after the election the other part perishes, or is rendered impossible. Conversely, if one part perishes, or is rendered impossible before the election, you are not bound to the other, unless the thing perishes by your fault, or you were in delay in delivering or determining it." L. 224, 218, 219.

591 He who vows something to be done at a certain time, after that time has passed, whether with fault or without fault, is bound to nothing, if the day was added to terminate the obligation, as, speaking per se and regularly, it is to be judged in personal vows, unless the contrary is established, as very commonly they say. For transgression of a vow does not oblige to compensation. Hence one who did not fulfill on one day is not bound to fulfill on another day.

It is otherwise if the day was added only to urge fulfillment, just as conversely it must be judged, per se and regularly, in real vows, unless again the contrary is established, since that day has no more special reason than others. But if the vow is indeterminate as to time, for example concerning a daily rosary, etc., the vow obliges perpetually, unless something else is gathered from the circumstances. Suarez, l. 4, c. 15; Sanch., in Decal., l. 4, c. 14, n. 25; Struggl 17; L. 212, 220.

592 Vows are to be interpreted according to the more benign part, since they are laws of a free will. L. 224.

593 You will resolve: One vowing that he will hear Mass for a month is probably not bound to hear two Masses on feast days; just as this is also probable if it is imposed by a Confessor for penance. One vowing that he will observe fasting can eat milk foods. One vowing fasting for a month is not bound on Sunday. One vowing fasting on the vigil of some Saint which falls on Sunday can anticipate the fast on Saturday. One vowing fasting on each Saturday is probably not bound to the vow if Christmas Day falls on Saturday, unless he expressly intended that he still wished to be obligated on that day, because then he is bound beyond doubt.

But since the matter or substance of fasting is divisible, if the fasting is strict, namely one which includes both one meal only and abstinence, so that those also are bound to one meal who in any way, whether culpably or inculpably, have eaten meats, he who vowed fasting, if he eats meats, and the obligation of the vow is ended on the same day, is bound at least to observe the one meal; but if the obligation of the vow is not ended on that day, if indeed it is not affixed to the day, he is bound to fast on another day.

One vowing that he will recite the rosary satisfies by reciting a third part, because it is commonly so understood; and he satisfies by reciting it alternately, because such a vow obliges after the manner of the divine office; and he also satisfies by dividing the decades. If someone, forgetful of the vow or of the imposed penance, etc., performs the work due, he satisfies well by the general will which each person is judged to have of satisfying first his obligations.

Whether a Religious who has vowed, when he asks license from his superior to fulfill the thing promised by vow, is bound to manifest his vow to him? It is controverted. Some affirm, because this manifestation of the vow conduces, regularly speaking, to obtaining license more easily. Others more probably deny, because a vow is of strict interpretation, and consequently the one vowing is judged to oblige himself only to that which is a necessary and commonly sufficient means for obtaining license. Thus Schmalz., in h. t., nn. 23-25; L. 222-224, 226.

594 Can light matters in vows coalesce with each other so as to make grave matter? - Either those light matters are vowed separately and by way of several things disjoined from each other, say from a diverse end; or they are vowed in a mass, and by way of one thing. If the first, omissions, even if multiplied, will never be able to combine into grave matter, because they are in no way united with each other. If the second, they can certainly, for the contrary reason, constitute grave matter and arrive at mortal sin.

But matters are judged to be vowed by way of several things disjoined from each other in personal vows; but by way of one thing and in a mass in real vows, unless the contrary is established. For personal vows are commonly judged to be affixed to the day, whence transgression of one does not coalesce with another; not likewise real vows. Thus, for example, a real vow is judged to exist if someone vows to give one little coin daily for a year; but it would be a personal vow if he vowed to recite one Pater on each day of the year. Therefore by omitting to recite this prayer even for a long time, it would be a venial sin; but by omitting that small alms, it would be grave when it had arrived at grave matter. Hence an omission of this sort will always have to be supplied, since by the lapse of time the obligation of the vow does not cease. Yet if the intention of the one vowing were truly doubtful, the vow is judged affixed to the day, so that its matters do not coalesce, but each is terminated in the day. For each person is judged to oblige himself as little as he can. Struggl 17, 33; L. 212, 220.

595 What delay is to be judged grave? - Per se, any delay of a vow gravely obliging is grave when it is affixed to a determinate time, as is a vow of fasting on such a vigil, etc., because once the time has elapsed the obligation of the vow ceases from the general principle that transgression of a vow does not oblige to compensation.

But if a determinate time was not set, or was set only to urge, not also to terminate, the obligation of the vow, either the delay diminishes the matter promised or it does not. If the first is verified, grave delay in a grave thing will be a grave sin, unless a reasonable cause excuses, as if someone meanwhile awaits a suitable time for the end which he proposed to himself. Hence, for example, if someone has vowed religious life, then, says Tamburini, "the time, or age, of the one vowing must be considered; for if the one vowing is, for example, in his fifteenth year, I would not judge a delay of three or even four years notable. For youths are accustomed to take up religious life around the fifteenth and twentieth year, namely when a state of life is usually assumed. Therefore, while someone in his fifteenth year vows perpetual religion, unless he determines the time for entrance, he does not seem to have renounced the customary manner and time in assuming a state of life... But if the one vowing had reached, for example, the fortieth year of age, I freely admit that a delay beyond six months is sufficiently notable; for such an age does not permit a longer delay."

But if the second is verified, the same Tamburini says that "it does not seem improbable that any delay whatever, provided there is not probable danger of omitting the vow altogether, is only venial. The reason can be that no one, when he gives the whole which he promised and causes no damage to the creditor from delay, seems to be condemned of grave fault, but only of light negligence; but no damage comes to God from the aforesaid delay, etc." And soon after he adds: "That is deservedly certain, when there is no danger of diminution of service, that a vow made without determination of time can be delayed, even without venial sin, until the time in which someone believes he will fulfill it with greater devotion; because this redounds to the greater honor of God, to which the vow is ordered; therefore that greater hoped-for devotion is to be judged a sufficient cause of delay." Explic. Decal., l. 3, c. 12, § 3, n. 11. But others assert generally that it is grave to defer temporary vows beyond two or three years, and perpetual vows beyond six months. S. Th. 2. 2, q. 88, a. 3 ad 3; L. 221, l. 4, n. 72 seqq.; Struggl 19, 21.

596 How manyfold is the sin committed by one who violates a vow? - Either the vow concerns a thing otherwise prescribed, or not. If the first, there will be a double sin, one against the virtue to which the thing promised by vow pertains, the other against the virtue of religion; for a double precept is violated. If the second, there will be one sin, against religion, because the one vowing in this case does not wish to impose upon himself another obligation than that which arises by force of the vow itself.

But the malice of this sin against religion is perfidy, or violation of the fidelity owed to God, which violation directly pertains to irreverence toward God. But whether violation of any vow whatever, that is, even not solemn, also takes on the malice of sacrilege strictly such, that is, induces another sin against religion directly pertaining to irreverence toward sacred things, some affirm, others deny. Cf. 500. But violation of a solemn vow contains infidelity and violation of a person consecrated to God. From the fact that violation of a vow as such is not of diverse species from diverse matter, "if someone having a vow of chastity fornicates, he can accuse separately the breaking of the vow." L. 224. Roncaglia, tr. 7, q. 2, c. ult., quaest. 5; L. 213, 224.

597 How does a vow cease from within? - The obligation of a vow can cease from within and from without.

It ceases from within: 1. If the matter formerly possible becomes impossible, formerly honorable becomes shameful, formerly a better good becomes indifferent and an impediment of a greater good, by reason of the destruction of the thing itself, prohibition, and a new circumstance. For the obligation is extinguished if it falls into that case from which it could not begin. 2. If you change the vow into a work evidently better; for each person can do this even by himself, provided no special prohibition is present in the particular case. Cf. 623. 3. If the state of the thing is notably changed. "It is the common opinion," says St. Alphonsus, n. 226, cited by the Salmanticenses, "that in every promise, as also is a vow, a change of matter notable of itself takes away the obligation. The reason is that through the change the thing becomes diverse from that which was promised." Understand, "except the simple vow of chastity and of religion." L. l. 4, n. 50. 4. If the thing vowed has become useless for the intent, especially if it is more destructive of it. 5. If those conditions also so bear, which are understood in any vow whatever. S. Th. 2. 2, q. 88, a. 3 ad 2. 6. If its final cause ceases; but otherwise if only an impulsive cause ceases. Cf. 566. 7. When the condition is not fulfilled, if the vow was conditioned; when the determinate time has elapsed, if the vow was affixed to a certain time. Cf. 590, 591. Struggl 32, 36; L. 225, 243.

598 Is that change sufficient of itself, even not notable, which nevertheless, if foreseen, one would not have emitted the vow? - The first opinion affirms, and St. Thomas expressly holds this; he teaches: "That frees from the obligation of a vow or oath which, if it had been known from the beginning, would have prevented them from being made"; 4 D. 38, q. 1, a. 3. The reason is that then the intention of obliging oneself is lacking, or it is so interpreted according to what was said in the preceding number, in the fifth place.

The second opinion denies, because, in order to exempt the one vowing from the obligation of the vow, attention must not be given to what he would have promised if he had remembered, but rather to what he actually promised. Now St. Alphonsus, n. 226, speaking of the first opinion, says: "This opinion seems to me not less probable, indeed perhaps more probable." And he hands it down as quasi-certain, l. 3, n. 720. Cf. here 563, 567, 575, 597, 3.

599 How does a vow cease from without? What is annulment, and of how many kinds is it? - A vow ceases from without through annulment, dispensation, commutation.

Annulment of a vow is its nullification or suspension made by him to whose dominative power the will of the one vowing, or the matter of the vow, is subject. It is 1. direct, if it falls directly upon the person or upon the will of the one vowing; 2. indirect, if it falls only upon the matter of the vow. In the former case the vow is altogether annihilated, nor does it afterwards revive any longer; but in the latter its obligation is only suspended as to matter subject to the power of another, and it revives when the one vowing has become perfectly his own master. Struggl 30, 31, 43.

600 What is direct annulment? - Since the dominion of anyone ought not to be violated, and any master can use his own liberty, hence, if the will of someone is subject to the dominative power of another, that one can directly annul, validly, all the vows of that subject, of whatever sort they are, emitted during the time of subjection, at his own pleasure, without any cause; that is, he can will and pronounce that those vows are null, so that in no case does the obligation afterwards revive. For this annulment is not the placing of some impediment to the execution of an act of the will, but the nullification of its value, on account of the implicit condition in the act itself: if he to whose power it pertains does not contradict; if it is not revoked by the superior. And this holds even if the vow is in favor of a third party, and perhaps accepted. This right comes from natural law, and also from positive law, by which legitimate dominative power over the will of another is given to someone. Dominative power is distinguished from jurisdiction in this, that the latter arises from the right of a public office, but the former from the right of a private office, whence it also is usually called economic power.

Schmalz., l. 1, t. 32, n. 4; Laym., de Leg., c. 5, n. 1; L. 227; S. Th. 2. 2, q. 57, a. 4; q. 88, aa. 8, 9; q. 189, a. 5; Suarez, de Relig., tr. 6, l. 6, cc. 6, 7; Bouix, de Iure Reg., v. 2, pp. 481-505; Ferraris, v. Votum, art. 3, n. 10 seqq.

Dominative power: It is the power of a master over his own things; and besides this, it is that power over persons which is similar to the aforesaid power over things; such as the power of a father over a son, who is something of the father, the power of a master over a slave, who is something of the master, and also the power of a regular prelate over his own religious, by force of religious profession, by which someone has consecrated and handed over himself wholly and totally to God in a religious Order. Therefore it is well distinguished from the power of ecclesiastical jurisdiction, and from the power of jurisdiction properly such, and from the power which is properly called economic. S. Th. 2. 2, q. 57, a. 4; C. He. 331. And by force of this power the same St. Thomas, 2. 2, q. 189, a. 5, grants that the vows of children can be annulled by parents.

601 What is indirect annulment? - If indeed not the will of the one vowing, but the matter of the vow is subject to someone, so that he has a right over it, that one can, by indirect annulment, suspend such a vow, at whatever time it was emitted, that is, suspend its obligation, insofar as prejudice is done to his right; and this from the law of nature teaching that no one can promise something to another to the prejudice of a third party. Hence the vow, when the state of things has changed, revives. But per accidens it can be extinguished, if the vow, for example, obliges for a certain time, and license is denied for that time, or the matter is prohibited. L. 241; S. Th. 2. 2, q. 88, a. 8.

602 Can a superior annul vows if these have been ratified by him, or after the time of subjection has passed? - R. To the first: affirmatively, because he cannot take away from himself the power which he has over subjects. But, on the contrary, one who once annulled a vow, if afterwards he does not wish this, the vow is not therefore revalidated. The reason is that through annulment the vow is extinguished. But that an extinguished vow may revive, the repentance of the superior who annulled it contributes nothing; rather the will of the subject is required, who would again oblige himself by vow. L. 239.

R. To the second: Vows made in the time of subjection can still be annulled after that time, for example, when a son is now pubescent, and this, says St. Alphonsus, n. 238, is the more probable opinion. Moreover, Sanchez hands down a double rule in this matter, in Decal., l. 4, c. 30, nn. 7, 8. "The first is: When the power of the superior, during whose time the vow was emitted, is not altogether extinguished or altogether suspended, but remains as to some things, he can annul a vow emitted in the time of his subjection, even if that time has now passed; provided, after it has passed, it has not again been confirmed (understand confirmed, in such a way that he then knows the vows were infirm, as St. Alphonsus has, l. c.). The later rule is: When that power of the superior is altogether extinguished or altogether suspended, he cannot annul those vows."

603 Is some cause required for the annulment of vows? - To annul the vows of subjects without cause is of itself no sin, because they are judged to have been emitted under the condition of the superior's consent; whence obedience stands in place of cause. Of itself, because in practice it can with difficulty be excused from venial sin; for it would be an idle act, and the progress of another would be irrationally impeded. Nevertheless this commonly does not exceed venial sin. But any reasonable cause suffices for excusing from venial sin.

Suarez, de Relig., tr. 6, l. 6, c. 7, n. 16, warns that for annulling a lesser cause suffices than for dispensing. Hence, from the opinion of all, he infers that a subject who asks annulment of a vow from his Prelate, when he does not have a cause which would suffice for a just dispensation, does not sin, because, as he says, he uses his right, because the vow was not absolute, but conditioned, and through it he did not oblige himself to beware lest the condition be impeded, or not to take precautions that it not be posited, as is clear from the common manner of vowing. But he who feels the burdens of religion can, without sin, enjoy its advantages. Therefore, just as a Prelate does not sin by annulling, so neither does a subject by asking. L. 228; S. Th. 2. 2, q. 88, a. 8.

604 Who can annul the vows of religious? - The Pope indeed can directly annul all vows of religious; and the Bishop can annul the vows of nuns subject to him. Moreover, besides the Pope, abbots, guardians, priors, and rectors, even secondary Prelates in the absence of the primary ones, and probably also abbesses, can directly annul the vows of religious, whatever they are, even internal vows, even those emitted under predecessors. Yet exception is made, besides the very vows of religious profession, cf. Trent, sess. 25, c. 1, de Reg., of the vow of passing to a stricter religion, as is established in C. Licet 18, de Regul. For from that profession arises the power of annulling. And because the accessory follows the principal, other vows annexed to profession are also excepted. The aforesaid vow not even the Pope can annul, insofar as he is supreme Prelate of the religious order, although not only the Pope, but also a regular Prelate, can dispense from it. C. Monacho 2, can. 20, q. 4; L. 233, 242; S. Th. 2. 2, q. 88, a. 8; Struggl 37, 38; cf. here 616.

Of religious; the matter concerns religious of solemn vows. Superiors can annul the vows of religious of simple vows only indirectly. For by force of a solemn vow a religious no longer has to will and not to will; by force of a simple vow a religious is bound only to obey a superior legitimately commanding in the matter of the Rule and Constitutions. Can annul; therefore the vows are valid in themselves before they are annulled. L. 231, 233; S. C. EE. et RR., 28 Jun. 1901, n. 132, Normar.; Monit. Eccles., v. 16, pp. 367 seqq.

Nor is it valid to object against this that these Institutes are themselves also approved by the Holy See. They are indeed approved by the Holy See, but not as religious Institutes of solemn vows. They are approved only in an altogether inferior grade, namely as Institutes of simple vows, by which there is certainly not that perfect handing over of oneself and surrender of oneself, so that a religious is said to have neither to will nor not to will, as is expressly contained in C. Religiosus 2, de Testam., and ult. vol. in 6, C. Religiosi ult., de Sepult. in 6, C. Si Religiosus 27, de Elect. et elect. potest. From this, moreover, it is that the solemn vow of obedience so subjects the will of the one vowing to the Prelate that without his consent it is ineffective for contracting any civil or natural obligation through contract or any other mode. But the simple vow of obedience does not have such an effect, neither by force of its natural obligation alone, nor by force of the approval of the Church. For by force of this vow the religious only "assumes the obligation of obeying the precept of a legitimate superior, in those things which pertain directly or indirectly to the life of the Institute, that is, to the observance of the vows and Constitutions." Norm. S. C. EE. et RR., 28 Jun. 1901, art. 132. Now the obligation alone of obeying the precept of a Prelate, according to the Constitutions of the Institute, is not of itself sufficient to annul any will whatever of obliging oneself to another in matter not contrary to them. Cf. Suarez, de Relig., tr. 6, de Voto, l. 6, c. 7, n. 5; tr. 7, l. 13, nn. 4, 5; Congr. Gener. S. I. 1, Can. 22.

605 Note: A Prelate can licitly and validly annul the vow of a subject confirmed by an equal or inferior predecessor, but not by a superior. L. 239.

It is certain that the vows of religious are extinguished through solemn profession, as is had from C. Scripturae 4, de Voto: "He is not held guilty of a broken vow who is known to commute temporal service into the perpetual observance of religion." L. 237; S. Th. 2. 2, q. 88, aa. 8, 12. The same vows of religious are suspended through profession of simple vows; and therefore they revive if someone returns to the secular state. As to novices, regular Prelates can indirectly annul the personal vows of a novice when the execution of these prejudices the exercises of probation. But they cannot annul their real vows, because these do not prejudice the exercises of probation. Struggl 42.

606 Can a father, grandfather, or tutor annul the vows of children? - A father, or paternal grandfather in his absence, can directly annul any vows whatever of those below puberty, whether personal or real, even vows of chastity and religion, although the son is capable of deceit and the vow concerns castrense peculium, or quasi-castrense peculium, because at such an age perfect deliberation for so great an obligation is lacking. Therefore nature has provided for such a defect by furnishing parents the faculty of annulling such vows. In doubt whether a vow was emitted before or after puberty, the father can still annul it, because his power prevails.

But parents cannot annul the personal vows of pubescent children, for example of chastity, etc., except indirectly, that is, unless they prejudice domestic governance, as vows of pilgrimage, etc. Likewise they can well indirectly annul the real vows of pubescents in minority, because in it they lack the administration of goods. Except if the vow concerns castrense peculium, or quasi-castrense peculium; or if the son has gone out from paternal power.

What has been said about the father and grandfather must also be said about a tutor with respect to a ward, and about a curator with respect to a minor; and if there are several tutors or curators, each has the same power. C. Puella 2, c. 20, q. 2; L. 229, 242; S. Th. 2. 2, q. 88, aa. 8, 9.

607 Can a mother or grandmother also annul the vows of children? - A mother can annul the vows of children, the father being lacking, if she has been designated tutor or curator, and she can do what tutors and curators can do. But if she was not designated as tutor or curator, and the son lacks father and paternal grandfather, Sanchez, Suarez, etc., think that then the son is his own master. But the opposite, namely that in that case it falls to the mother, or even grandmother, to be tutor or curator, is held more probably by the Salmanticenses, Tamburini, etc., because it is reasonable that a mother or grandmother provide for a minor, and therefore she can well annul his vows as tutor or curator.

But Sanchez, Suarez, etc., deny that a mother can annul the vows of children when the father or tutor is present, and they say that the mother, and in the absence of the mother, the grandfather or grandmother on the mother's side, can annul only the vows of those below puberty when the father or tutor is lacking. But not less probably, the Salmanticenses, Roncaglia, etc., assert that the mother, even when the father is present and not contradicting, or the tutor, can annul all the vows of those below puberty, even vows of chastity and religion, and also the personal vows of pubescents which prejudice the governance of the house; but not real vows, whose administration pertains to the father or curator. The reason is that such power, although not civilly (by common law namely it belongs only to the father of the family), nevertheless naturally is also in the mother, to whom children are bound to obey, although with subordination to the father; so that the father can annul the vows of children when the mother contradicts, but not thus the mother when the father contradicts. By more recent laws, indeed, paternal power is in the father and mother, although it is exercised by the father alone. Inst. 1, l. 1, t. 9; C. I. 220; C. G. 371-373; C. H. 154; C. A. 143, 144, 147; C. B. 1627, 1634; L. 230; C. He. 273, 274; S. Th. 2. 2, q. 88, aa. 8, 9; Struggl 39, 40.

608 Note: It is owed to positive law, namely Canon Law and Common Law, that religious are most fully subject to their superiors, C. Monacho 2, c. 20, q. 4, and that parents can directly annul only the vows of children below puberty, but indirectly the vows of pubescent children. C. Puella 2, c. 20, q. 2. For by natural law no one is so subject to another that he depends upon him in all his actions; and that distinction between those below puberty and pubescents, as to children of a family, comes only from the aforesaid Law. This distinction between those below puberty and pubescents is passed over in more recent laws. Hence not improbably parents can directly annul all vows of children as long as they remain under paternal power. C. I. 120; C. G. 372;

C. A. 174; C. H. 154; C. B. 1626; C. L. 311; C. He. 14. L. 227, 232; S. Th. 2. 2, q. 88, a. 8; D'Annib., ed. 4, p. 3, n. 206.

609 Can a husband annul the vows of his wife? - It is more probable that a husband can directly annul all vows of his wife, although they do not prejudice the use of marriage, or the education of offspring, or domestic governance. And the reason is both because the husband has dominion over the wife, and because it is very expedient for the peace of the family, for fostering mutual love, that the wife have her will totally dependent upon the husband, and thus the impulses of women be restrained. Therefore the husband can annul even vows of chastity and religion emitted by the wife, and to be executed after the death of the husband. But the husband cannot directly annul vows emitted by the wife before marriage, although he can well suspend their execution insofar as they prejudice his power. Num. 30:7, 9; Eph. 5:24; L. 234, 237; S. Th. 2. 2, q. 88, a. 8; C. A. 91.

610 Can a wife annul the vows of her husband? - A wife cannot annul the vows of her husband unless they prejudice her, as a vow of a long pilgrimage, etc.; or even a vow of not asking the debt, as Sporer, Laymann, etc., more probably hold against Lessius, Sanchez, etc., because it would be very grave for the modesty of a wife to be forced always to ask. The doctors commonly teach that such vows are to be annulled; but rather they seem to be invalid, as concerning inept matter, as the Salmanticenses think. L. 235, 242; S. Th. 2. 2, q. 88, a. 8.

611 Note: Spouses could also mutually annul a vow of continence emitted by mutual consent. This seems to follow from the power of the husband directly annulling the vows of the wife; from the power of the wife indirectly annulling the vows of the husband; and from the power of annulling vows even approved or ratified by oneself. St. Alphonsus, n. 236, denies this. Yet there is no lack of grave doctors who affirm it. S. Th. 2. 2, q. 88, a. 8 ad 3; Sanch., l. 4, c. 32, n. 7; Suarez, l. 4, c. 6, n. 1; Gur. Baller. 331.

612 Can a master annul the vows of servants? - A master can annul any real vows whatever of servants or slaves, unless they have something of their own, and personal vows which prejudice the master, such as vows of religion, etc., but not of chastity, etc. Yet these vows of slaves and servants cannot be directly annulled by masters, but only indirectly, or they can be suspended for the time of servitude and service, insofar as they prejudice the services due. L. 240, 242; S. Th. 2. 2, q. 88, a. 8.

613 Can a husband or Prelate directly annul the vows of a wife or religious concerning which it is doubted whether they were emitted before or after subjection? - The reason for doubting is that none of the aforesaid superiors can directly annul vows emitted before subjection, for example, before marriage, because the will of the one vowing was not then subject to him. Now St. Alphonsus, n. 237, denies. The reason is that the vows are certain, and the possession of the husband or Prelate is uncertain, because it is doubted whether the vows were emitted at the time when subjection began. But Suarez, Sanchez, and others affirm. The reason is that on the contrary, possession of the present will of the subject is certain, since it is certain that she is a wife, or that this one is a religious; but the exception as to those vows is doubtful. Therefore, until the exception is proved, namely that the vows were emitted before subjection, the certain possession of the superior prevails. Just as, by parity, a spouse doubting about the value of the marriage is bound to render the debt to the other asking, on account of his certain possession, as is had from C. Dominus, de Secund. nuptiis.

614 What is dispensation of a vow? - Dispensation of a vow is: the remission of a vow made in the name of God himself, for a just cause, by one having spiritual jurisdiction in the external forum.

Remission, by which is not understood a release from the obligation of natural law, but an action by which the Church in the name of God withdraws the matter from the vow. This is clear by the example of one who remits a promise made to himself; for he does not dispense in the natural law of standing by promises, but rescinds the contract by remitting its obligation. Moreover, that this faculty is in the Church is clear both from fact, since she has always used it, and from law, since this is expedient for the good of the faithful, and those words of Christ are general: Whatever you shall loose, etc.; but that it is in the Church alone is clear from the fact that this act is spiritual; therefore it must belong to spiritual power alone.

Made in the name of God; for since the Church does not dispense in her own law, but in God's, she can act in this only in the name of God himself. Hence the distinction between dispensation and annulment is clear. Dispensation falls upon a vow insofar as it depends upon God's acceptance. But annulment falls upon a vow insofar as it is quasi-conditioned, either on the side of the will of the one vowing, or on the side of the thing promised, subject to the power of the superior and dependent upon it. Annulment can be made against the will of the one vowing, and the superior by prohibiting the matter, or by resisting the obligation of the vow, removes the condition, namely of honesty, without which a vow cannot be valid. Dispensation, on the contrary, cannot be made against the will of the one vowing, because, since in a vow the obligation depends upon one's own will, by not accepting the dispensation someone as it were confirms the vow, or emits it again.

For a just cause; because an inferior, since he is a mere executor, cannot dispense in the law of a superior without a just proportionate cause; and if he acts, he acts invalidly, and sins, unless good faith excuses him.

By one having, etc.; for since this power is for the utility of the Church, and pertains to external governance, just as the power of making laws, whose nature the vow imitates, those cannot have this faculty of dispensing from a vow as their own unless they are strong in external jurisdiction. Besides, since a Prelate does not dispense except in the name of God, only a Prelate can dispense who bears God's place in the Church, who indeed is he who has exterior jurisdiction in it. Add that an accepted promise cannot be released unless he who accepted, or his representative, consents. L. 250; S. Th. 2. 2, q. 88, aa. 10, 12.

615 Who can dispense from vows, and with whom? - 1. The Pope with respect to all the faithful and all vows, even solemn vows. 2. A Bishop with respect to his own subjects, even travelers, in all vows not reserved to the Pope; but not a parish priest, because he has only jurisdiction of the internal forum. Nor indeed is such a faculty communicated to him by law or by custom. 3. Exempt regular Prelates with respect to their own religious and novices, as to vows which they made either in the world or even in the novitiate, except reserved vows. But non-exempt Prelates cannot dispense, nor abbesses, indeed not even penitentiaries nor vicars of the Bishop, unless the faculty is specially delegated to them. 4. By special privilege, all regular Confessors can dispense in non-reserved vows of the faithful, within or outside confession; nor indeed is it required that he be the ordinary Confessor of the one bound by vow. Other Confessors have no faculty in this matter unless it is communicated to them by the Pope or by the Bishop. 5. Legates a latere and Nuncios in the province committed to them have the same faculty; likewise a chapter, while the See is vacant, and abbots having episcopal jurisdiction. L. 256, 257, 262; S. Th. 4, d. 38, q. 1, a. 4, q. 1 ad 3; 2. 2, q. 88, aa. 9, 10, 11; Struggl 45, 46, 47; Diana, tr. 4, de Voto et Iuramento, r. 78; tr. 1, de Dubiis Regularium, rr. 274, 275.

616 Note: In the vows of religious their Prelates can dispense, even if the vows were emitted with their license; and even if it was a vow of passing to a stricter religion, if it is known to be more useful for the religious to remain in his own. A Bishop can dispense with his subjects in a vow of entering a stricter religion, the vow of religion as to substance being left intact, since in no law is such dispensation found to be reserved. Moreover, the faculty of dispensing can be delegated by the said Prelates even to a simple tonsured cleric. In the substantial vows of religion, or in those annexed to them, as in the vow of not eating meats, etc., which are usually emitted in some religions, no one can dispense except the Pontiff. Besides, in the vows of novices, if they are not reserved, dispensation can be made both by the Prelates of the religion and also by the proper Bishop. L. 257. Cf. here 604.

617 What are just causes of dispensation? - 1. The good of the Church, or the common good of the commonwealth, or of the family, or the progress of the one vowing. 2. Danger of transgression because of a particular indisposition of the one vowing, or because of the common frailty of men. 3. Great difficulty in execution, not only if it was not foreseen, but also if it was foreseen; both because then there is also danger of transgression, and because a thing is apprehended as much more difficult while execution is at hand than when it is deliberated; and even if such difficulty has arisen from the frailty of the one vowing. 4. If the one vowing is vexed by great scruples. 5.

If the vow was emitted immaturely, namely with too much ease, or from imperfect deliberation, or without perfect liberty. For this reason, in the vows of those below puberty, dispensation can be made absolutely without any commutation, without another cause. 6. If the vow was emitted because of light fear inflicted from without. C. Ad audientiam 4, de His quae, etc. 7. When imperfect deliberation or liberty in vowing proceeded from sadness, or from intrinsic fear of shipwreck, death, or another evil, because then vows are usually made immaturely, and therefore dispensation can be made in them without commutation. But if it were clear that mature deliberation was present, then some commutation should be mixed with the dispensation. Just as must also be done if the impulsive cause of the vow ceases. L. 250, 252, 253; Struggl 46, 47.

618 Can a superior dispense from vows made for the utility of a neighbor? - A vow, although gratuitous, if it was emitted for the utility of man alone, or principally for the utility of a third party, and that third party is determinate, for example, such a poor man, such a church, can in no way be dispensed, once it has been accepted by the poor man or by the rector of that church; for that poor man, that church acquires a true right, of which indeed it cannot be stripped without injury and without the consent of the party.

Although gratuitous; for much less could a mutual, onerous promise be dispensed, as happens in vows and oaths of perseverance which are made in some Congregations; for then they assume the nature of a contract, namely the Congregation obliges itself to sustain the subject, and he to serve, and Benedict XIV so declared in C. Convocatis, 25 Nov. 1749, § 32, which he confirmed by C. Inter praeteritos, 3 Dec. 1749, § 66. Yet the Supreme Pontiff can dispense from these vows of Religious Institutes. All religious vows, even simple and temporary, by present law and practice are reserved to the Holy See. Indeed even private vows of secular Congregations, or of persons not living in community and without habit, approved by the Holy See, are reserved to the same Holy See.

Or principally for the utility of a third party; for if it was emitted principally in honor of God, then the third party would not acquire a true right to the thing promised, except dependently on the will of God, which indeed can be relaxed. "Sporer, Viva, Fagundez, etc., say that it is sufficiently probable that such a vow can well be commuted by the authority of a Prelate or also by one's own authority even after acceptance." L. 255. But this which has been said concerning a vow must also be said concerning an oath principally emitted in honor of God, that it can be relaxed by the Bishop without the consent of the party.

If the third party is determinate; for a promise made to God alone of giving something, for example, to indeterminate poor persons, can always be dispensed and commuted. If it is accepted; for before acceptance a completed handing over is not had, and the very common opinion is that it can then be dispensed and commuted. L. 255, 276; Suarez, l. 6, c. 15, nn. 7, 8; Sanch., l. 4, c. 41, n. 15; cf. here 269.

619 What vows are reserved to the Pope? - By custom everywhere received and from Canon Law itself, besides the vows of religion and those annexed to them, are these five: 1. The vow of entering an approved religion. 2. The vow of perpetual and entire or total chastity. 3. The vow of pilgrimage to the sepulcher of the Lord in Jerusalem. 4. The vow of pilgrimage to the thresholds of the Apostles Peter and Paul. 5. The vow of pilgrimage to visit the relics of St. James of Compostela. Hence in a general concession of dispensing in all vows, those five vows are not comprehended, although they are not expressly excepted. The reason is that those things which are specially reserved require a special concession. R. 81, de R. I., in 6; Struggl 48; L. 258.

620 Note: This reservation, as being odious, must always be interpreted strictly, and therefore reservation is not had: 1. If they are not perfect by reason of the vow, for example, if they are emitted under light obligation. 2. If they are not perfect by reason of affection toward the thing promised, for example, if you make a disjunctive vow, say of religion or fasting; or if you make a vow of chastity under a condition, even when the condition has been fulfilled, or a vow of going to Rome to visit the sepulcher of St. Aloysius Gonzaga, or of going to Palestine to serve pilgrims, the sick, etc. 3. If they are not perfect by reason of liberty, for example, if they are emitted from fear, even light fear inflicted by another. 4. If they are not perfect by reason of matter, for example, a vow of not marrying, or a vow of chastity as to external acts only and not also as to internal acts, of a non-approved religion, or of a religion in which solemn vows are not made.

But although vows are reserved, nevertheless their circumstances are not reserved, for example, of making a pilgrimage by begging, of entering religion immediately, etc. Struggl 49 seqq.; L. 258, 261; cf. here 616. Bishops, and those having similar jurisdiction, can rightly dispense in reserved vows in urgent necessity, for instance if access to the Pope is not easy, and in delay there is danger of grave harm, either spiritual, as of violation of the vow, scandal, quarrels, or temporal, one's own or another's, namely grave infamy of a woman and similar things. The aforesaid faculty, which is probably granted to Bishops and to others to whom the power of dispensing in reserved vows has been communicated by them when necessity is urgent, is not granted to Confessors in the Jubilee who have from the Pope the faculty of dispensing in simple vows. But Mendicants have it. Moreover the aforesaid dispensation is not to be granted except insofar as necessity obliges; hence, if it is enough that the vow be suspended, it cannot be dispensed. Struggl 56; L. 258, l. 6, n. 987; Diana, tr. 1, de Dubiis Regular., r. 277.

A Bishop can dispense a spouse from a vow of perpetual chastity, emitted both before and after marriage, in order to asking the debt; because he can dispense from every impediment impeding the exercise of the conjugal act. Mendicant Confessors can do the same, and indeed both within and outside confession. L. 258, l. 6, nn. 986, 987. Although the faculty of dispensing from an oath is usually equated with, indeed associated with, the faculty of dispensing from a vow, nevertheless an oath of chastity, religion, etc., is not reserved. L. 259. Cf. 569.

621 What is commutation of a vow? - Commutation of a vow is: the substitution of one matter in the place of that which was promised by vow, made under the same obligation of the vow. But it can happen in a threefold way, namely into something better, into something equal, into something less. This faculty of commuting, however, like the faculty of dispensing, is understood without prejudice to a third party. For God does not hold ratified a dispensation or commutation unjust and injurious to another.

622 Who can commute vows? - He who has the power of dispensing in vows also has the power of commuting, because commutation is part of dispensation. R. 80, de R. I., in 6. Besides, according to R. 53, de R. I., in 6, "to whom what is greater is permitted, surely what is lesser is permitted," namely in the same genus. Yet he cannot dispense who has only the faculty of commuting, because the lesser does not contain what is greater. C. De peregrinationibus 1, C. Venientis 2, C. Magnae devotionis 7, de Vot.; Struggl 57; L. 246.

623 Can someone commute his own vow? - Anyone can by private authority, and without a special cause, commute his vow into a work evidently better, provided the Church has not prohibited this in the particular case; because while someone performs a work more perfect than the thing promised, by that very fact he observes what he had promised, since the perfect is eminently included in the more perfect. This is also clear from C. Pervenit 3, de Iureiurando. But that is judged better which conduces to the greater spiritual utility of the one vowing and to greater service of God.

Except, however, vows reserved to the Pope, unless the change is made into the religious state, as is established in C. Scripturae 4, de Voto. Except also unless the vow was made in favor of a third party, and the promise was accepted by him, because that commutation, which would be made with injury to another, cannot be pleasing to God. Except likewise penal vows, which are called preservative from sin, unless the future commutation is judged to be of such a sort that it restrains no less from committing sin than the prior matter of the vow. Pius IX, Encyclical Letter Gravibus Ecclesiae, 24 Dec. 1874, for the Jubilee of 1875.

Into a work evidently better. For he who emitted a vow cannot commute it by his own authority into a lesser good; for he must give to God whatever he promised. But whether he can change his vow into an equal good is controverted. The first opinion, more probable, denies from St. Thomas, "because commutation is a certain contract, which cannot be perfected without the consent of him who bears the place of God on earth, namely the Prelate." In 4 D. 38, q. 1, a. 4, q. 1. Then, because, the promise being supposed, it is judged to be more pleasing to God that the one vowing be faithful to him by performing rather the promised thing than another equal thing. Thus Sanchez, Cajetan, Covarruvias, Soto, etc. The second opinion, which Elbel, Tamburini, Sa, Bonacina, etc., hold, affirms. The reason is that God is presumed to accept a work equal as to substance, on account of divine benignity, at least so that the offering may be performed more cheerfully to him. Struggl 58; L. 243, 244, 536.

624 Can a priest delegated merely to commute vows commute them into a notably lesser work? - R. Negatively. The reason is that otherwise he would dispense in great part, and thus would exceed the faculty received. Yet the faculty of commuting vows is not to be interpreted so strictly that it is restricted to a work altogether equal; but it is to be taken in a broader sense, so that it sometimes extends itself to a lesser work. Otherwise it would be exposed to innumerable difficulties and scruples, since it is most difficult to find equality in things altogether disparate. Besides, commutation almost always must be made for the alleviation of him who has bound himself by vow. L. 247.

Merely to commute; but a faculty given of commuting vows by dispensing is not a faculty of dispensing absolutely, but is a faculty of commuting even into something less, and therefore of dispensing only in part. Otherwise it would be either a faculty simply of dispensing, or simply of commuting.

625 Is some cause required for commuting a vow into an equal or lesser work? - R. Affirmatively as to liceity, because otherwise a Prelate would use prodigally the power of commuting; and probably also as to validity, because the Prelate has a delegated faculty in this matter; for a delegate cannot validly dispense without a just cause. But commutation is a certain dispensation. Yet St. Alphonsus, n. 245, says that the opposite opinion is probable. The reason is that since there is no greater obligation toward men than that of supplying, so much more does this hold with God, with whom dealings are milder, or who deals more mildly with us.

626 Note: For commutation of a vow a lesser cause is required than for dispensation, because dispensation plainly frees from the obligation of a vow, while commutation substitutes another; and again a lesser cause is required for commuting into something equal than into something less. For the greater inclination of the person, or the lesser danger of transgressing the vow, suffices. L. 244.

627 After commutation has been made, is it licit to return to the first work? - R. Affirmatively, if the commutation was made into something less or equal, because the first work is equally pleasing to God, indeed it seems even more pleasing; and, more probably, even if it was made into something better, because commutation is made in favor of the one vowing. L. 248.

628 You will resolve: Although the one vowing has returned to the first work, nevertheless he can again return to the second substituted work. If commutation has been made several times into diverse works, the one vowing can choose whichever of them he prefers. L. 248.

629 Must you return to the first work if the second becomes impossible? - R. Negatively, if the change was made by the authority of another, even if it became impossible by your fault, because the prior obligation has been dissolved through the commutation itself.

R. Affirmatively, if you made the commutation according to your own judgment, because then the prior obligation is not dissolved, but is only supposed to be supplied by an equal or better one. L. 249; Gur. 335. But D'Annibale denies this, ed. 4, p. 3, nn. 201, 209, since by God's acceptance the prior obligation has been extinguished.

630 When a reserved vow has been commuted, does the substituted matter also remain reserved? - R. Negatively; thus commonly and more probably. The reason is that although the substituted matter has the same bond of the vow, nevertheless since it is by no means reserved in itself, it by no means draws with itself the reservation, which is attached only to the first matter. L. 260.

631 Does one having the faculty of commuting vows for others have it also for himself? - R. Affirmatively, as Sanchez, Bonacina, etc., commonly teach concerning the faculty of dispensing. L. 249, 256.


V. On Adjuration

632 What is adjuration? - Adjuration is: an appeal made through God, the Saints, or a sacred thing, to induce an intellectual nature to do or omit something. An appeal, that is, an invocation of the name of God, etc. Through God, etc., indicates the motive, for love, reverence, or fear of which the one adjuring intends to induce another to do or omit something. Made to induce: superiors indeed by entreating, inferiors by commanding. Yet no obligation is induced by force of the adjuration, but the obligation is only by force of command, which receives greater force from adjuration. An intellectual nature, namely God, Angels, men, demons. "Yet we use adjuration in one way toward man and in another way toward God. For by adjuring man we intend to change his will through reverence for the sacred thing; which indeed we do not intend concerning God, whose will is immutable. But that we obtain something from God through his eternal will is not from our merits, but from his goodness." S. Th. 2. 2, q. 90, a. 1. And thus God can be adjured through himself and through his attributes. Therefore irrational creatures are not properly and directly adjured, but only indirectly, namely by adjuring God or the Saints that their use may help us, or demons that through them they may cease to harm. 1 Thess. 5:27; L. 1, 2, 3; Bouquillon, de Virt. relig., l. 2, p. 4.

633 Of how many kinds is adjuration? - One adjuration is solemn or private, according as it is made by ministers of the Church and in the manner determined by her, or is destitute of solemnities; another is deprecative or imperative, according as it is made through prayers or through command. L. 1, 3; Struggl 37 seqq.

634 What things are required for the liceity of adjuration? - That adjuration be licit, three things are required, as in an oath, namely: 1. Truth, that is, that the one adjuring truly intend to attain what he asks, and that the cause for which he asks be true. But lack of this truth will rarely be more than venial, since God is not in reality invoked as witness of the false. Hence a beggar who pretends that he is poor and asks through Jesus Christ sins against religion; nevertheless his sin is venial. 2. Justice, from the lack of which one asking for a gravely evil thing certainly sins gravely. But if someone asks for a lightly evil thing, some hold that it is mortal, others venial. Yet if someone deliberately adjured God himself or the Saints to furnish him help for a thing even lightly illicit, he would sin mortally, because such adjuration would be directly against the holiness of God. 3. Judgment, that is, due discretion; and therefore both that a sufficient cause of adjuring be present, and that due submission and resignation to the divine will be present. Lack of this judgment certainly is only venial. L. 2.

635 Is adjuration against demons licit? - Private adjuration against demons is indeed licit to all. But solemn adjuration through exorcisms belongs only to ministers duly ordained in the Church, namely exorcists; for it is an act of order. But in the present discipline of the Church, at least from introduced custom, it cannot be done except with the express license of the Bishop, without which it is prohibited under grave obligation. Cf. C. Benedict XIV, Magno cum animi, 2 Jun. 1751, § 34; and the Exorcisms published by order of Leo XIII, to which indulgences are attached even for private recitation. S. C. de Pr. F., 18 May 1890.

Adjuration against demons must not be made in a deprecative mode, but only in an imperative mode. For the former mode of adjuring seems to pertain to a certain benevolence or friendship, which it is not licit to use with demons. The latter mode is licit, because although the acts of demons are not subject to our disposition, nevertheless they are subject to the divine disposition and to that of the holy angels. Therefore by adjuring demons through the power of the divine name we can command them and compel them not to harm us spiritually or corporally. Such adjuration of a demon can in no way be made so that he furnish help, because this would pertain to having some fellowship with them, unless perhaps from a special impulse or divine revelation adjuration were made to obtain something through them. But it must be made only to remove harms and the vexation of one possessed. The reason is that power has not been given to us by God for invoking demons, but only for putting them to flight, as the most hostile enemies of God and of souls. Luke 9:1; 10:19; Mark 16:17; Roman Ritual, de Exorc. obsess. Exorcisms always obtain some effect, at least by weakening the powers of demons for harming, although they do not always have the infallible effect of expelling them, as is clear from experience and is plain from Matt. 17:18, 19. Struggl 42, 43; L. 4, 5; S. Th. 2. 2, q. 90, a. 2.

The print's appendix has more on this paragraph: [Addenda](/manuals/bucceroni/addenda). (ed.)

636 Does he sin who mixes conversations with a demon? - The doctors commonly say that he who had many useless conversations with a possessing demon cannot be excused from grave sin. Pallavicini affirms that to ask from a demon one or another curious thing is mortal; but St. Alphonsus more probably says that it is venial, if the adjuration is truly made in an imperative mode. At least it is venial, because this would pertain to vanity and curiosity. But it is licit for exorcists to interrogate a demon about all things which conduce to his expulsion, for example, about the number and names of those who dwell in the possessed person, so that the adjuration may be directed to them, from what time and for what cause, so that it may be removed, about the sign of departure, etc. L. 5.

637 Is it licit to ask imperatively from a demon the manifestation of some truth? - R. Negatively, because ministers do not seem to have any power except only of interrogating about those things which contribute to expelling him. And this besides seems to pertain to a certain fellowship with the demon. S. Th. 2. 2, q. 90, a. 2 ad 3. But it would be licit if this conduced to divine glory. S. Th. 2. 2, q. 95, a. 4 ad 1; L. 5.


VI. On the Praise of God

638 What is the praise of God? - The praise of God is speech by which we profess the excellence and beneficence of God with honor. This speech is not made so that we may manifest our affections to God, the beholder of hearts. Rather it is made so that our affection toward God may be aroused from his praise, and may be drawn back from those things which are against God. It is also made so that the affection of others may be stirred toward God, and that we may move others hearing us to the praise and reverence of God.

This praise is usually made in two ways: 1. by simple speech; 2. by chant and music. Chant must not be theatrical for ostentation or delight, but pious for devotion. And the same must be said of music. Nor indeed is the mind withdrawn by chant from consideration of those things which are sung. But if someone sings for devotion and not for the delight of the chant, he considers more attentively what is said, both because he dwells longer upon the same things, and because all the affections of our spirit, according to their sweet diversity, have their own modes in voice and chant, by whose hidden familiarity they are aroused. And the same reason also holds concerning hearers, in whom, even if some do not understand what is sung, nevertheless they understand on account of what it is sung, namely for the praise of God; and this suffices for arousing devotion. S. Th. 2. 2, q. 91.

Sacred music: From the decree of S. R. C., 8 Jan. 1904, in sacred music the Instruction concerning it must be observed in the Motu Proprio of Pius X, 22 Nov. 1903, by which Gregorian chant is to be restored in sacred solemnities. The aforesaid Instruction is to be received by all churches and most holily observed. And specifically in the City the ancient Roman or Gregorian chant is to be restored. Letter of Pius X to the Cardinal Vicar, 8 Dec. 1903. Classical polyphony is also to be restored. The more recent kind of music is also received in churches, provided it does not savor of anything profane. But in sacred liturgies it is prohibited to sing anything in the vernacular language. Music joined to the organ is permitted. Sometimes, within certain limits, other musical instruments can be admitted, always however by special license of the Bishop. S. R. C., 15 Apr. 1905. In sacred music musical instruments, oboes and clarinets, can be tolerated, provided this is done moderately, and license for any work whatever has been obtained from the Ordinary. S. R. C., 13 Nov. 1908.

Although the Ceremonial of Bishops never supposes that the organ is joined with voices in Gregorian chant, it has been declared that the present use of aiding chant with organs is licit, excepting only those parts of Offices and Masses which, according to the liturgical laws now in force, must be sung entirely without accompanying organs. Indeed, in case of necessity, this is licit also in Offices and Masses in which the sound of the organ is prohibited, except the single triduum of greater week after and before the Angelic hymn of the respective Mass. S. R. C., 11 May 1911. Cf. Letter of the Most Eminent Cardinal Vicar, 14 Feb. 1912, M. E., v. 25, pp. 167 seqq.

Chant: Gregorian chant is prescribed in churches. Music is admitted according to the path of the Motu Proprio of Pius X on this matter. Songs of any kind in the vernacular language are prohibited in solemn Mass and in all solemn liturgical offices. S. R. C., 31 Mar. 1909, ad 7, 8.

Women and girls are prohibited from singing inside or outside the ambit of the choir in solemn Masses. Yet it is permitted to allow girls and women, sitting in benches separated from men, to sing the invariable parts of the Mass in Gregorian chant; and outside liturgical functions to sing hymns or vernacular canticles, provided that among the Christian faithful men and boys, as far as can be done, contribute their part in celebrating the divine praises, women and girls however not being excluded in their absence; and where choral office is had, the exclusive chant of women, especially in Cathedral churches, is not admitted, unless from a grave cause to be recognized by the Ordinary, and care always being taken that every disorder be avoided. S. R. C., 17 Jan. 1908; 18 Dec. 1908.

To sing in the churches of non-Catholics, at the time of sacred functions, is illicit. Nor are heretics to be admitted to singing in sacred functions in Catholic churches. Cf. 372. The use of the gramophone for strictly liturgical Gregorian chant is prohibited. S. R. C., 11 Feb. 1910.

Printing: From the more recent Decrees these things are to be observed as to the printing of liturgical books containing Gregorian chant: They cannot be printed without permission of the Holy See and without the approval of the Ordinary, by which it is declared that they agree with those which have been printed at Rome. S. R. C., 11 Aug. 1905. In the printing of these books containing liturgical chant and music, the several Decrees published in this matter concerning the mode of the aforesaid chant by S. R. C., 11, 14 Aug. 1905, and 14 Feb. 1906, are to be observed. They must be conformed to the authentic and typical Vatican edition of Gregorian chant, approved by the same Sacred Congregation; nor can they be otherwise permitted by Ordinaries. Motu Proprio of Pius X, 25 Apr. 1904; 14 Aug. 1905. The Vatican edition, as to Gregorian music and chant, is to be substituted for other editions used up to now. Proper Offices also are to be reformed and rendered conformable to the typical Vatican edition as to Gregorian melodies. S. R. C., 7 Aug. 1907; 8 Apr. 1908.

It cannot be impeded that, after due remuneration of the possessor, others publish some proper chant furnished with its own text of words. They pass into the power of the Holy See; nevertheless the customary rights remain firm for possessors. After ten years have elapsed, they become of public right, always saving the dominion of the Apostolic See. S. R. C., 24 Mar. 1909. Proper Offices which exhibit Gregorian chant need for the first edition, after the testimony of revisers, the approval of S. R. C.; therefore each sheet in triple copy is to be sent to it, permission of the Ordinary of the place or of the supreme Moderator of the Order, for whose use the edition is prepared, having first been had. For other editions, provided they are conformable with the first typical one, the approval of the Ordinary of the Diocese or of the supreme Moderator of the order for whose use the edition is prepared is required and suffices, and besides this the license of the Ordinary of the place in which the edition is produced and published. S. R. C., 27 Nov. 1908; 24 Feb. 1911. As to proper Offices for the Gradual or Antiphonal of the Roman Vatican edition, the approval of the Ordinary of that place where the edition is prepared and published is required and suffices. S. R. C., 24 Feb. 1911. The approval of the first edition from S. R. C. and the approval of the Ordinary of the diocese or Moderator of the Institute must be obtained in writing, as also the license of the Ordinary of the place, as above, and must be published at the beginning or end of the Proper. S. R. C., 24 Feb. 1911.

The last Decree on this matter is of 17 May 1911, and is the following: Editions of Books concerning the Sacred Liturgy, whether they contain Rites and Prayers to be performed in Sacred Functions, or prescribe the Sacred Ceremonies accompanying the aforesaid Rites and Prayers, or present the Decrees of this Sacred Congregation collected into one, are either Typical or according to the Typical editions. Only the Pontifical Vatican Polyglot Press, or other Pontifical Printers who have obtained permission from S. R. C., can print Typical Editions. Each sheet of the typical edition will be submitted to the revision of S. R. C., which will ask the judgment either of the Liturgical Commission or of the Commission on Sacred Music and Chant, according to suitability. Any typical edition will bear a Decree of approval declaring such an edition to be typical, and at the same time prescribing to all publishers that they conform future editions altogether to the aforesaid typical edition. Publishers, when some typical edition has been completed, will hand over two copies to this S. R. C., to be preserved in the Archive of the same Sacred Congregation with the greatest care and zeal.

Any Printer, with the consent and approval of the respective Ordinary added, can print editions according to the typical ones, namely editions which correspond exactly to the aforesaid typical editions. The most Reverend Ordinaries of places, after appointing a reviser diligent and expert in liturgical matters, who is to see whether the aforesaid editions agree plainly with the typical ones, are to declare such agreement and affix the imprimatur. As to editions of Masses or Offices Proper to some Diocese, of which no typical edition exists, if they are to be printed in the Diocese itself, the most Reverend Ordinaries of places are to declare their agreement with the originals and affix the imprimatur. But as to editions either of another Diocese, or of Regular Orders or Congregations, the most Reverend Ordinaries of places, to whose jurisdiction the Printers are subject, are to affix the imprimatur, after either the Ordinary of the Diocese, or the Superior of the Order or Congregation, to whom the aforesaid offices or propers pertain, has sent to them the Rescript, which likewise must be published, concerning the agreement of these editions with the originals approved by S. R. C.

Among Books concerning the Sacred Liturgy, for the effect of the present Decree, the following are chiefly to be counted: the Roman Breviary, Missal, Ritual, and Pontifical, and excerpts from them; the Roman Martyrology; the Ceremonial of Bishops; Propers both of Offices and of Masses of some Diocese, Order, or Religious Congregation; the Memorial of Rites of Benedict XIII for lesser Churches; the Clementine Instruction for exposition of the Most Holy Sacrament; the Collection of Decrees of S. R. C.


On the Third Precept of the Decalogue

I. On the Precept of Hearing Mass

639 What is the third precept of the Decalogue? - The third precept of the Decalogue is: Remember that you sanctify the sabbath day ... you shall not do any work in it. Ex. 20:8, 10. Two things are contained in this precept: that man be free on the sabbath for divine things, and that he cease from every servile work. This precept is natural insofar as it commands that some time be dedicated to public divine worship; but insofar as in the Old Law it designates the sabbath, in the New Law Sunday by the determination of the Church, and other feast days, it is positive. S. Th. 2. 2, q. 122, a. 4 ad 4.

This precept, as determined by the Church, insofar as it is negative, chiefly prohibits servile works on a feast day. But insofar as it is affirmative, it commands under grave obligation to be present at Mass on Sundays and other feast days. And this is clear: 1. from various places of Canon Law, especially from C. Missas 64, de Consecr., D. 1, likewise from C. Omnes 63, de Consecr., D. 1; 2. from all Catechisms, by which the indubitable precept of hearing Mass on these days is declared; 3. from proposition 52 condemned by Innocent XI. But each, both to be present at Mass and to cease from servile works, is more truly from the precept of the Church; for this third precept of the Decalogue as to the sabbath day was ceremonial; and otherwise the Church could not dispense in these things, at least as to Sundays. S. Th. l. c. Besides this, however, it commands nothing else under grave obligation, or even under light obligation per se. The reason is that in fact nothing else is found prescribed in Law, or legitimately introduced by custom.

Hence it is clear: 1. That in reality there is no obligation from the force of this precept, insofar as it is natural or insofar as it is ecclesiastical, under grave or under light obligation, per se, of assisting at the evening office on Sundays and feast days, or of hearing a sermon. From the force of this precept; for perhaps someone could sin against other virtues and obligations of his state by omitting a sermon, catechesis, and other works of piety. 2. That he who hears a single Mass on the day of the Nativity of Jesus Christ satisfies this precept. 3. That there is no obligation of hearing Mass on Ash Wednesday, Thursday, Friday, and Saturday of greater week, nor on the days of Rogation, and on the day of all the faithful departed.

But this precept obliges all the baptized who have the use of reason, even priests not celebrating, but not infants before the completed seventh year, or catechumens. The first reason is because it is universal. The second reason is because then they are not yet regularly capable of observing it in a human manner. The third reason is because they are not subject to the Church.

Finally the obligation of a feast day begins from one midnight to another. For such is the present use of the Roman Church. Roman Catechism, n. 1 seqq.; L. 263-271, 308; S. Th. 2. 2, q. 122, a. 4; Struggl 12-14; Ithur., Cas. 20, nn. 1-4; E. M.

640 What is required for hearing Mass rightly? - For hearing Mass rightly it is required: 1. that the whole Mass be heard; 2. that it be heard in a due place; 3. with the body present; 4. with the mind attentive.

641 What sort is the obligation of hearing the whole Mass? - Mass must be heard entire under grave obligation; and consequently freely to omit a notable part of it is a mortal sin. This is proved: 1. from C. Missas, de Consecrat., D. 1; 2. from the common consent of theologians; 3. because in a thing of great moment and gravely prescribed, freely to omit a notable part is a grave sin. Now a notable part is a part pertaining to the essence of the sacrifice; half or even a third part of the whole Mass, pertaining to integrity, and it can even be a smaller part if the dignity of the omitted part compensates for duration. But there is no obligation of hearing Mass only in one's own rite. S. C. de P. F., 11 Dec. 1838; E. M. 642.

642 You will resolve: It is grave to omit together the consecration and Communion, because then the essential nature of the sacrifice is lacking; indeed even the consecration alone, because it is the most worthy part, in which at least chiefly it consists. Indeed, more probably, it is grave not to be present at even one consecration only, because the essence of the sacrifice more probably consists in both consecrations. L., H. A. 33: "Yet others, such as Lugo, Tamburini, Diana, Escobar, excuse from grave sin, even if the whole consecration is omitted, since it is not sufficiently established whether the essence of the sacrifice is truly in the consumption or consecration; and Elbel with Suarez, etc., think it probable, and Sporer, etc., strongly adhere... This opinion does not seem improbable." L. 110.

But whether to pass over only Communion is grave is controverted. The affirmative opinion is more probable to St. Alphonsus, who thinks that the essence of the sacrifice also consists in Communion. Yet the more common opinion places it essentially in the consecration alone. But Communion pertains to the integrity and fullness of the sacrifice.

Hence he does indeed satisfy the precept who successively hears two halves of Mass from different priests, if the consecration and Communion are found in the same part of the Mass, because then the integral nature of the sacrifice is had in the same part, although he hears them in reversed order, or with some interval of time interposed, but not beyond an hour, L. 311. But he by no means satisfies if the consecration and Communion are not in the same part, because he does not assist at a sacrifice substantially integral. L., H. A. 34. Successively; for if simultaneously, he does not satisfy, prop. 63 condemned by Innocent XI.

From this it also follows that he who arrives after the consecration is at least probably not bound to hear the rest, because the essence of the sacrifice is now lacking, and therefore the obligation of assisting at it ceases, since the precept cannot be fulfilled through this. Yet the opposite opinion also rests on a grave foundation, because assistance can be had at a notable part of the ceremony prescribed by the Church. After the consecration; for if he came before, "it must altogether be affirmed that he is bound, with Sanchez, the Salmanticenses, Lugo, Suarez, and the common opinion." And indeed then both a part altogether notable and the whole essence of the sacrifice are had. L. 310.

It is grave to omit all things up to the offertory inclusively, or all things before the gospel, and at the same time all things after Communion, because this is a notable part as to integrity. Likewise the omission of the canon from the Preface exclusively to the consecration, and from the consecration exclusively to the Pater exclusively, must be held grave, because it is a notable part by duration and dignity at the same time.

On the contrary, it is certainly light to omit all things up to the epistle exclusively, and more probably even inclusively; indeed probably even, according to St. Liguori, n. 310, up to the Gospel inclusively. Suarez, de Euch., d. 89, s. 3. Likewise it is light to omit all things which follow Communion; indeed to omit all things after Communion and all things before the epistle. The reason is that they do not constitute a notable part by reason of integrity, if attention is given: 1. that the Gospel of St. John at the end probably is not part of the Mass, because before it the people are already dismissed through the blessing; 2. that one account is had of the Mass of the catechumens, another of the Mass of the faithful, which extends from the offertory to the consumption.

But to omit all things up to the epistle inclusively, and all things after the consumption, "Bauny and Llamas also excuse; but Palaus, Suarez, etc., more commonly cited by Croix, contradict." L. 310. As to the Creed, since it is not a regular part, St. Alphonsus, n. 310, judges with others that no account is to be had of it. As to the offertory, its omission is reputed light, and the same is thought about the Preface, for neither pertains to the essence of the sacrifice, nor is either a notable part by reason of integrity or dignity. L. 310; E. M.

643 Note: Whether he who omits a light part of Mass is bound to supply it if he can: some affirm, because he is bound to hear Mass entire. But others probably deny, "because the precept has already been fulfilled substantially... and that manner of supplying it is very imperfect, and not much conducing to the integrity of the Mass... and because moral things are not to be weighed so rigorously, especially when they are lighter." Suarez, de Euch., d. 88, s. 2; L. 310.

644 What sort is the due place? - It suffices for satisfying the obligation of hearing Mass to hear it in some public church, in a public oratory, or in a semi-public oratory; nor is there an obligation to hear it in the parish church. But he does not satisfy the precept who hears Mass in a private oratory, a special privilege being excluded.

The first part is proved: 1. from regular privileges granted even after Trent. This is clear especially from C. of St. Pius V, Etsi mendicantium, a. 1567; 2. from legitimately prescribed custom; 3. from the very common and certain opinion of the doctors, and especially from Benedict XIV, de Syn., l. 11, c. 14, where he asserts that Decrees of Councils and Supreme Pontiffs establishing the obligation have been derogated by contrary universal custom, which constitutes a certain common law, against which Bishops cannot rise up either licitly or validly. Struggl 39; L. 320 seqq.

Private oratories are chapels erected in a private house from privilege granted by the Supreme Pontiff, so that divine mysteries may be performed there for the convenience of some private person or family. S. R. C., 23 Jan. 1899. Those oratories are not judged private, but are to be held public, which are legitimately erected in seminaries, monasteries, or houses of religious men or nuns, or of other communities, as in conservatories, prisons, hospitals, and also in the houses of Bishops and Cardinals. For these houses are not private. But because access is not freely open to all the Christian faithful in oratories of this sort, they are more properly called semi-public.

Sometimes, moreover, an oratory in the houses of private persons can simply be held as public. But for this it is required: 1. That entrance open onto a public road. 2. That it be subject to no servitude disapproved by Canon Law, and that access cannot be forbidden to anyone by the owner. 3. That it be dedicated in perpetuity to divine worship. 4. That revenues sufficient for divine offices be established. Cf. nn. 262, 273; L. 319, l. 6, n. 357; Benedict XIV, de Sacrif. missae, l. 3, c. 6, n. 6; S. R. C., 2 Jul. 1661, n. 1196.

A fixed chapel on ships is public for those sailing and for others, and therefore all who assist at Mass in the said chapel, even when the ship is in port, satisfy the precept. S. R. C., 4 Mar. 1901; 10 May 1901.

The second part is proved. From the very Briefs of concession it is had that those who are present at Masses in private oratories do not satisfy the precept, unless they are the owners; or their relatives, namely consanguineous and affinal relatives up to the fourth degree, who dwell in the same house and live at their expense, as St. Alphonsus, n. 318, wishes, or as Gatticus, n. 11, notes, although they do not constitute one family; or unless they are their noble guests, and also those who are invited to dinner by the privileged person; or unless they are domestics, namely those who are occupied in the service of the owner and live at his expense, and are domestics actually necessary for furnishing services, namely whose presence in the oratory at the time of Mass is necessary, although these dwell outside the house. They are present, and therefore the celebrating priest and the minister serving satisfy the precept.

But for these it is required that someone be actually present from those to whom the indult was principally granted. The indult, moreover, is understood to have been principally granted only to those to whom the Brief is directed, namely those persons who are named by their own name on the back of the same Brief, or who are named at the beginning of the Brief if the Brief is directed to the Ordinary of the place. But, from the Norms of S. C. de Sacram., a simple concession of an Oratory imports, besides one Mass and the determination of the place, satisfaction of the festal precept for the indultaries alone, with the twelve more solemn days excluded, and for France four.

The more solemn days from the Ceremonial, l. 2, c. 34, § 2, are: the feasts of the Nativity of the Lord, Epiphany, Thursday in the Supper of the Lord, the feasts of Easter, Ascension, Pentecost, Annunciation, Assumption, the Blessed Apostles Peter and Paul, All Saints, the Saint Titular of the Church and Patron, and the Dedication of the Cathedral Church. S. R. C., 10 Apr. 1896. Therefore the rescript must be attended to, because several extensions can be made. And if the concession is had for the day of the Nativity, three Masses can be celebrated. S. R. C., 20 Jan. 1725. And indeed on these feast days, if they are of precept, with Thursday of Greater Week excepted, it is altogether forbidden to celebrate in oratories of this sort. Yet if the festivity is transferred to the following Sunday, celebration on the proper day is not prohibited. S. R. C., 6 Mar. 1896, n. 3890. No day is excepted when the oratory is conceded by the Pontiff because of illness. Cf. 260 bis, 262, 273; L. 318, l. 6, nn. 357, 359; La-Croix, l. 3, p. 1, n. 626 seqq.; Gattic., de Orat. priv., c. 25, nn. 23, 24; E. M.

After the Motu Proprio of Pius X, Supremi disciplinae, 2 Jul. 1911, by which feast days were diminished, and also the Decree of S. R. C., Urbis et Orbis, 24 Jul. 1911, after the Motu Proprio had been promulgated, from the Decree of S. C. de Sacram., 5 Apr. 1913, Mass in private Oratories is not prohibited on the feast days of the solemn Commemoration of St. Joseph, the Annunciation of the Blessed Virgin Mary, the solemn Commemoration of the Most Holy Body of Our Lord Jesus Christ, and on the feast of the Patron of each place. Nor is it prohibited on the feast of the Most Holy Trinity, on the Sunday within the Octave of Corpus Christi, and on the Sunday on which the Nativity of St. John the Baptist is celebrated.

In private oratories in which Mass is celebrated, the Eucharist can also be distributed to communicants. Public oratories are to be consecrated or solemnly blessed. Private oratories are blessed only with the formula which is contained in the Ritual for a new house or place. S. R. C., 5 Jun. 1899, n. 4025. Private oratories, although blessed, are not judged to be polluted, and therefore do not need reconciliation. For obtaining the concession of a private Oratory, the Norms published concerning it by S. C. de Sacram., 7 Feb. 1909, are to be attended to. In Norms of this sort various extensions of the concession are had, as to those who can enjoy the Indult, as to the absence of the Indultaries, as to the number of Masses, as to days, and as to place.

645 What is the presence required? - For satisfying this precept moral presence of the body is required. This is proved: 1. from the common opinion of theologians; 2. because, without at least moral presence, the faithful are not judged, according to moral estimation, to assist the sacrificing priest and to hear Mass. Moral presence of the body is had when someone exists within the church, or outside it, yet in such a way that he can be said to be one of the number of those assisting and offering the sacrifice. And this is verified if he can follow the Mass as to its parts by hearing or seeing the principal parts, or by attending to the signs of others assisting, provided however that a great distance of place does not intervene between himself and the others assisting, if he is outside the church. L. 312.

646 You will resolve: He validly assists at Mass who, although he does not see the priest, nor hear the words, distinguishes the parts of the Mass by the sound of the little bell, the chant of the choir, or the movements of those assisting, to whom he is morally joined, although he is outside the church, in which the crowd cannot be contained. Likewise, he who stands behind the altar, behind a column, or behind a wall, or in the sacristy at the side of the altar or behind the altar, provided he can advert to the principal parts of the Mass.

Likewise, more probably, he who is in a nearby house, from which through a window or door he sees the altar or those assisting, or distinguishes the parts of the Mass, provided there is a small space between the church and the place in which he is. But otherwise if a great space or a street intervenes.

He does not assist at Mass who remains far away outside the church, even if he sees the temple, altar, and crowd, because in common usage he cannot be said to hear and be morally present. According to Lugo and others, the space of thirty paces from the crowd of those assisting does not seem so great as to impede someone from being present at Mass. L. 312.

647 What is the attention required? - For hearing Mass by reason of the precept under grave obligation, there is required and sufficient: 1. the will of hearing Mass, or the intention of worshiping God; 2. purely external attention. Attention: a twofold attention is distinguished, one internal, the other external. The former consists precisely in this, that someone adverts and applies his mind either to the words and actions of the priest, or to the mysteries of the sacrifice, or finally to God to be praised, adored, and worshiped by prayers or meditation. But the latter consists in this, that someone does not posit an external work incompatible with hearing Mass, although the mind internally, continuously, and voluntarily is distracted; provided, however, that he at the same time attends at least imperfectly to Mass in some way, or if in some way someone can give an account to himself at least of the more principal parts of the Mass. For he who would remain in the church during Mass, but thinking entirely of his own business affairs to be handled, so that he remembered nothing at all of the Mass heard, certainly would not hear Mass.

The first part is proved. Each is required; for if either is lacking, either a human act is not had, or a religious act exhibiting worship to God is not had, not even externally. The second part is proved. It suffices; for 1. many and grave theologians teach this, and those very theologians who teach the contrary hold this opinion as probable. L. 313; Struggl 37; Gur. 345. 2. Because internal attention is not required for the moral substance of external worship. For as Soto, Suarez, Sanchez, the Salmanticenses, Filliucci, etc., commonly teach, in this third precept only external worship is prescribed, both of abstaining from servile works and of hearing Mass. It is confirmed from S. Th. 2. 2, q. 122, a. 4, who teaches that we are not compelled to interior worship, but are moved by the Holy Spirit, "and therefore," he says, "in the third Precept exterior worship of God is prescribed." The Roman Catechism, n. 1, teaches the same: "by this precept of the law that external worship which is owed to God by us is prescribed rightly and in order." L. 264. It is confirmed again from S. C. Indulg., 13 Nov. 1893; E. M.

648 Note: According to the very opinion requiring internal attention, very little indeed is required for someone to satisfy the precept, so that no one ought to be anxious in this matter because of a scruple about attention not furnished. "According to this opinion," says St. Alphonsus, n. 313, "it suffices for satisfying, just as in the office, to have virtual attention, namely, that someone at the beginning have the intention of attending, and not change it; for if afterwards he is distracted, even advertently, but does not advert that he is being distracted from Mass or from the office, he also satisfies, because he, although he voluntarily distracts himself, nevertheless is not voluntarily distracted from Mass." St. Pius V, C. Cum primum, 6 Kal. Apr. 1566, §§ 4-6.

649 You will resolve: Those serving Mass satisfy the precept; for they attend sufficiently by exhibiting their ministry, by which they actually cooperate with the sacrifice, although they depart from the church for a brief time to take wine, incense, etc., or to ring the bells, because such departure is ordered to the sacrifice. The same must be said of sacristans, musicians, organists, drummers, etc., because their acts are referred to the worship of God and do not impede the necessary attention to those things which are performed at the altar. L. 309, 317. "But he who spends a great part of Mass in collecting alms is excused by many if he is in a small church, otherwise in a large one; thus Henriquez with others cited by the Salmanticenses, n. 52. But Lessius cited by Croix, n. 652, excuses them without distinction if they at the same time attend to Mass; and truly such distraction does not seem to be incompatible." L. 317.

He who during the time of Mass prepares himself for Confession certainly, speaking per se, hears Mass altogether sufficiently; for he can still sufficiently apply himself to those pious actions. But as to Confession which lasts for a notable interval of time, the more common and more probable opinion indeed denies that the precept is satisfied. But there are also several and grave theologians who affirm, if at the same time there is some attention to Mass in some way. "This opinion," says St. Alphonsus, n. 314, "does not seem altogether destitute of probability, and formerly I myself judged it probable; but because afterwards I observed that it was rejected by several grave doctors, now I do not dare to call it probable." Yet this opinion of his is not in reality destitute of probability. For several and grave more recent theologians approve it, either by tacitly reporting it and saying nothing to the contrary, or also by positively defending it. Gur. Baller. 346. Besides, those who defend the negative opinion, as La-Croix notes, l. 3, n. 655, bring forward diverse reasons; and St. Alphonsus himself adverts to this, which certainly is a sign that an altogether demonstrative reason for imposing the obligation is desired. Moreover, the reason for exempting from the obligation seems sufficiently solid. For "he has the intention of hearing Mass, as is supposed; he is present bodily, because he confesses in the church; he assists morally, because he is present in a human and religious manner; finally he can also attend to Mass; and although perhaps he does not actually attend, nevertheless he is occupied with a pious occupation, and therefore he is still judged to exhibit worship to God with the sacrificing priest and those standing around." La-Croix, l. c. And if someone satisfies the precept of hearing Mass by examining his conscience, he also seems to satisfy by confessing, since Confession is no more incompatible than examination of conscience with at least some attention to Mass, especially if in that Confession there is an intention of participating in the sacrifice through Communion. Nor indeed is internal attention altogether necessary for someone to satisfy this precept. But if the matter concerns servants, who otherwise would not confess, Lessius and La-Croix say that they satisfy well; for then at least it is presumed that the Church consents. And even St. Alphonsus, n. 332, seems to admit this. Lessius, Auctar. ad Comment. in 1. 2, v. Missa, c. 2, nn. 8, 9; L. 309.

650 What are the causes excusing from Mass? - Any moderately grave cause excuses from hearing Mass, or one which involves a notable and at least moderate inconvenience or harm in the goods of soul or body, one's own or a neighbor's, private or public. This is clear from common interpretation and custom, which is the best interpreter of laws. Moderately grave: a graver cause is required in servile and forensic works, because that part of the precept of the observance of a feast is graver. L. 324.

651 You will resolve: Women are excused who do not have clothing decent according to their condition and state; as also those not having a maidservant or companion, without whom they would be suffused with great shame, are well excused from hearing Mass, provided they cannot be present at it either very early in the morning or in a remote church where the people by no means assemble. The same must be said about girls dishonorably pregnant, and about those who leave the church at the time when announcements for their marriages are made, if they would have to suffer great shame on account of this. Usage excuses, according to the custom of places, of not going out from the house for six weeks after childbirth, or for a month in the time of mourning on account of the death of a husband, and also of a sister or daughter. L. 330; H. A. 42.

Mothers and nurses are excused who have no one to whom they can leave little children, nor can they bring them to church without great disturbance of those standing by. If there are only two spouses, they will conveniently be able to be present at Mass by alternate turns. Those are excused who guard the flock or house, or who must prepare food, or perform similar necessary things; yet if several Masses are held, all, as far as can be done, must hear Mass successively. Travelers are excused for whom no place occurs where they may be present at Mass, or who cannot interrupt the journey because public coachmen, or companions on the road without whom the journey would not lack inconveniences or danger, refuse to stop. Servants are excused if they cannot omit their service without grave detriment to the master, or if they are prohibited by him. But when they are frequently and without just cause impeded from hearing Mass, they are bound to seek another master if they can do this without grave inconvenience. Struggl 53; L. 326-328.

The sick, the infirm, and convalescents are excused, whom it harms to go outside. Likewise he is excused who must guard a sick person who, being left by him, would suffer grave disturbance; and this even if another assistant were present, but the sick person thought that his assistance was necessary to himself, and otherwise would suffer grave sadness. Likewise those are excused who otherwise cannot prevent blasphemies, quarrels, thefts, etc. Hence also a wife is excused who "from going to Church would fear the indignation of her husband, or grave jealousy of the husband." Struggl 50. Distance from a church, by the space of a whole hour, excuses, with account taken of persons and weather. Very grave doctors teach that a distance of three miles, or a pedestrian journey of an hour and a quarter, and also something less if it should rain or snow, absolutely and without distinction excuses all. A mile corresponds to about a kilometer and a half. Therefore three miles are about four and a half kilometers.

Notable extraordinary gain to be made excuses. L. 325-327, 329, 332; H. A. 41; Collectan. S. C. de P. F., n. 2039.

II. On the Prohibition of Servile Works

652 What works are prohibited on a feast day? - On a feast day all servile works, that is, labors, are prohibited. Thus the doctors commonly from C. 1, de Feriis.

A servile work is one which is chiefly exercised by bodily powers, immediately serves the convenience of the body, and regularly is usually done by servants. Therefore a servile work depends not only on the intrinsic nature of the work, but also and especially on the custom and estimation of men. A servile work is contradistinguished from a liberal work, which depends especially on the powers of the soul, immediately serves the convenience of the soul, and regularly is usually done by masters. But there is a middle work between servile and liberal, which can serve the convenience both of the soul and of the body, and is usually done both by servants and by masters. Of the first kind are plowing, sewing, and other mechanical works; of the second are studying, teaching, writing, singing, and other liberal works; but of the third kind are hunting, fishing, making a journey, and similar common works.

A work which of its own nature is liberal does not become servile because it is done for gain; nor does that which of its own nature is servile become liberal because it is done without pay. The same must be said whether the work is done with this or that pious, vain, or base intention. It is also irrelevant whether it is done with fatigue and labor or not; whether for a brief or long time, for contracted wages, or for the sake of recreation, etc., because none of these changes the nature of the work. Of its own nature; for since in fact in this matter the common opinion and estimation of men has very great force, as is drawn from the very definition of servile work, hence it happens that the extrinsic element of gratuity of the work, for example, can sometimes be present, at least so that there be some greater reason for excusing. And thus also to fish, for example, if it is done for the sake of recreation with a rod or light net, is usually held common and is permitted; although it is judged servile and is not licit if it is done for acquiring gain with great apparatus and labor. L. 272-274, 278; Struggl 7; S. Th. 2. 2, q. 122, a. 4 ad 3; E. M.

653 You will resolve: It is licit on a feast day not only to write, but also to transcribe, even if this is done for wages, and whether someone writes with a pen or with the American machine commonly in use. It is probably also licit on a feast day for printers to arrange type, because the work seems to pertain to the mind in the same way as the preceding writing, although it is done with greater bodily fatigue. But if it is exercised in a public workshop by many, by reason of the base apparatus and common estimation, it is held as servile work. Moreover, scandal can easily also be present. But the printing of books is altogether illicit, as being a work altogether servile. L. 278, 279, 292; Struggl 8; Laymann 3.

It is sufficiently probable that it is licit on a feast day to paint, and much more to draw, yet excluding great apparatus and labor, for example, mixing colors, planing boards, etc. For if the action is not liberal, it certainly is a middle action, and common to servants and free persons, while we often commonly observe noble men not blushing to learn and exercise this art of painting. Hence girls are also excused who with a needle reproduce images on cloth; and likewise those exercising the photographic art, unless it is done with base apparatus. But to sculpt, says St. Alphonsus, is commonly, at least in the estimation of men, numbered among the mechanical arts. "Yet Sporer excepts when goldsmiths sculpt very delicate things in moderate matter, in which almost no labor of the body, but the whole labor of mind and skill, intervenes." Struggl 8; L. 280, 283; S. Th. 2. 2, q. 212, a. 4 ad 3. "It is licit on a feast day to hunt, to catch birds, and to fish, without great apparatus and for the sake of recreation. The reason is that similar things, with greater apparatus and labor set aside, are not servile works, but common to masters and servants. Indeed similar things, if they are done without great apparatus, are also licit from custom, even if they are done for the sake of gain. But if they are done with great apparatus and labor, they are servile and illicit." Struggl 8; L. 283.

It is licit on a feast day to make a journey on foot, by bicycle, horse, carriage, automobile, ship, litter, railway, airplane, dirigible, etc. The reason for this is that making a journey is not a servile work, but natural and common to all men. Thus the doctors commonly; and besides, universal custom so has it. Moreover, by this very fact that it is licit to make a journey on a feast day in the aforesaid ways, it is also licit to perform the works which are necessary and conducive to this, as for example, to prepare horses, to join a carriage, to carry a litter, and to draw oars in water. The reason is that the accessory follows the nature of its principal. Struggl 8; L. 275.

Sanchez grants that it is licit to grind on feasts "if it is a mill which is driven by water or wind; but not if it is driven by beasts, and in which great labor and occupation is required. From which doctrine Tamburini, n. 14, and La-Croix, n. 578, sufficiently probably infer that when the cooperation and application of man is moderate, it is not illicit, at least gravely, even to grind with beasts." L. 277. Likewise distillation is licit if, without base apparatus and not in a public workshop, it is done for physical experiment, or without fatigue of the body. L. 328.

654 What is grave matter in servile work? - For mortal sin labor less than two hours does not suffice. This is proved: 1. because even two hours are in reality a moderate part of the day, as being a twelfth. 2. Because theologians commonly think so. Struggl 12; L. 305.

655 What more determinately is grave matter in servile work performed on feast days? - If the works greatly fatigue the body and are very servile, such as cutting stones, digging earth, etc., according to the more probable and more common opinion, it is not a mortal sin unless someone labors much beyond two hours, say two and a half hours, or at least somewhat more than two hours, or certainly completes two hours, which limits of time St. Alphonsus, n. 305, H. A. 25, La-Croix 594, etc., generally establish as commonly received. Nor indeed are there lacking theologians who require three hours, speaking generally, for grave fault. "It seems hard," says Busembaum cited by St. Alphonsus, n. 305, "to condemn as mortal if someone spends two or three hours."

If the works are lighter and not very servile, for example, making artificial flowers, a greater space of time is required for grave matter than in laborious and very servile works, as St. Alphonsus, n. 282, hands down. If, in carrying out servile works, another excusing element enters in, for example, necessity in those laborious works, piety in other lighter works, by making scapulars, for example, or rosaries, then as a greater reason for permitting such works is present, so also there is a greater reason for permitting them for a greater space of time. L. 293; H. A. 25. But this must be noted as to these lighter works: that piety can favor them only when they are undertaken merely without pay and merely for fostering piety. For if they are done for wages, now those works are altogether servile, as being mercenary, nor does piety raise them to pious works. And this is confirmed by the common custom and sense of the faithful.

656 You will resolve: As to those who drive carts or loaded beasts on a feast day, "the more probable opinion, at least today, judges that it is altogether licit not only to continue a journey begun, but also to begin one. The reason is that in such labor muleteers do not spend a notable time; and, if sometimes it is notable, they are excused either on account of avoiding grave harm, or on account of public utility, or finally because universal custom is present, which Mazzotta deservedly asserts to be present. And he says the same about sailors." L. 276.

He who on a feast day commands six servants to labor for an hour, more probably does not per se sin gravely, because the works of the servants, whether they labor simultaneously or successively, do not coalesce into one in order to form grave matter. And indeed each one sins only venially, if no cause is present excusing them. L. 306.

657 Are other works also prohibited? - This precept, insofar as it is negative, prohibits not only all servile works, but also civil works, namely market-trade and public negotiation of merchandise, and three forensic things: namely suit, judgment unto death, and oath. Thus the common opinion of theologians from C. 1, 3, and ult., de Feriis. And St. Pius V, C. Cum primum, 6 Kal. Apr. 1566, § 7, commanded that all on feast days "abstain from every illicit and servile work, that markets not be held, and that profane negotiations and the noise of judgments be quieted." L. 284.

By market-trade is understood the public exercise of commerce, or a market, with noise, as are annual or weekly fairs, etc. Public sales of merchandise are prohibited by reason of scandal; "hence, as usage bears, goods can be sold behind closed doors," Scav., ed. 12, Mediol. 1874, l. 2, nn. 95, 239. But in this matter custom must be observed, both universal and also particular to places; for this can abrogate a human law in whole or in part, and here has already abrogated the law in great part. Hence, on account of generally received custom, fairs established for a certain day are excepted if they fall on a feast day. Benedict XIV so declared, C. Ab eo tempore, 5 Nov. 1745.

Likewise, from received custom, food, drink, shoes, candles, cloth for making clothes, and other things of this sort are licitly sold and bought in public shops. Yet merchants ought to close their shops, so that they may show that they distinguish Sunday from other days; but here also the custom of places and necessity, varied for various places, claims very much for itself. Public auctions are also tolerated in some places after the divine offices have been performed, because on other days there would be fewer attending, etc. Likewise it is tolerated that merchants of things of small moment carry, show, and sell goods from one place to another.

Houses, horses, oxen, and other merchandise are licitly sold and bought, whether present or absent, whether in small or great quantity, even if a notable time is spent in this, provided these things are done between private persons; both because the usage of the God-fearing so bears, and because the Church prohibited only sales in public shops, by reason of scandal. From the custom of the wise, all contracts are licit if they are made without instruments and the authority of a judge. Indeed St. Alphonsus notes that custom bears that they may be celebrated not only privately, but even through instruments, provided they do not require judicial noise, for example, testaments, instruments of betrothals, sales, etc.; "although," the holy Doctor adds, "notaries in some places are accustomed for this to ask general license from the Ordinary, which for the rest is commonly granted." L. 286, 289; Benedict XIV, de Syn., l. 7, c. 3, nn. 2, 3.

658 By suit is understood a civil sentence or the hearing of civil causes in judgment. By judgment unto death is understood the citation of the accused to judgment, his examination, condemnation, and execution of the sentence. Now then, judicial processes are prohibited on feast days, and are void by the law itself from C. ult., de Feriis. Except, however, if a cause is present both of necessity and also of piety, as is clear from the same Cap. ult., de Feriis, and from the common authority of theologians.

Therefore it is licit on a feast day to excommunicate, dispense, inform a judge privately, consult an advocate, prepare counsels, etc., because these things are done outside judgment and consequently do not require judicial noise. It is said to be judicial noise where the cause is contentious and litigious, and where questions and disputes are handled; and indeed judicial noise consists in citation, from which the cause chiefly seems to begin, in the formation of process and the cognition of the cause, and in the pronouncement of sentence. Therefore acts of voluntary jurisdiction are not prohibited on a feast day, nor extrajudicial acts. Suarez, l. 2, c. 38; Cajetan, 2. 2, q. 122, a. 4; Schmalz., l. 2, t. 9, nn. 52, 53; Struggl 6; Bonacina, t. 2, d. 5, q. un., p. 2, n. 25; L. 284, 287, 294, 295. "Necessity ceasing, it is not licit to wage war on feast days." S. Th. 2. 2, q. 40, a. 4. For war is against the rest and sanctification of the feast day, which is ordered to being free for divine things. But if necessity is present, as other works become licit from necessity, so also to wage war. S. Th. 2. 2, q. 122, a. 4; C. Treguas, de Tregua et pace.

659 By oath finally is understood an oath before a judge, or a judicial oath. L. 284; S. Th. 2. 2, q. 89, a. 10.

660 Note: In these forensic and judicial works, the quantity of matter sufficient for grave sin is not taken from the quantity of time, but from the quality of the work. L. 307.

661 What are the causes excusing from prohibited works? - There are chiefly six excusing causes: dispensation, custom, piety, charity, necessity, utility, as is clear from the common opinion of theologians. L. 288.

Dispensation. In the precept of abstaining from servile work, as also of hearing Mass, the following can dispense: 1. The Pontiff, as supreme legislator and pastor, in all festivities and for the whole Church. 2. Bishops and vicars of the chapter, the See being vacant, in their dioceses. 3. Regular Prelates toward their own religious subjects and their domestics. 4. Parish priests, even when the Bishop is present, from custom now received. But Bishops, regular Prelates, and parish priests are able to dispense only in particular cases. L. 288.

Custom. Hence from general custom received almost everywhere these are excused: 1. Barbers, who besides are also excused from this, that otherwise they would be abandoned by very many to their grave detriment. 2. Those things which pertain to the neatness of the house, for example, making beds, washing vessels, and those things which regard the arrangement of the person, such as trimming the beard, cleaning dust from clothes, and the rest of the same kind. 3. Those things which are necessary for food: slaughtering cattle, baking bread, indeed even preparing finer foods. Struggl 23; Suarez, l. 2, c. 21, nn. 3, 4; L. 289, 298; Benedict XIV, Inst. 43.

Piety toward God. Through this works are licit which proximately, not remotely, regard the worship of God; such as laying floors for a festivity, sweeping and adorning the temple, altar, roads; but by no means building a church, repairing it, cultivating the fields of the church, etc., without actual necessity. And thus it is permitted to make necessary ornaments for a needy church. For the precept of worshiping God by abstaining from servile works is of a higher order than free works of piety. L. 291-293.

Charity toward the neighbor. Hence on a feast day it is licit: 1. To do what is necessary for relieving the sick. 2. To dig a grave for burying a dead person. 3. To labor for some determinate poor person, for whom by reason of grave necessity it would be licit to labor; yet, according to grave theologians, not for poor persons in general, unless the matter concerns making clothes or other things of this sort which must serve for the use of the poor, but not for gaining money to be distributed to the poor. L. 292, 294.

Necessity, whether one's own or another's, both of soul and of body. Hence these are excused: 1. Poor persons who otherwise cannot feed themselves and their own; shoemakers, tailors, and other workers who otherwise would be abandoned by buyers, provided they labor privately and scandal is excluded; servants compelled to labor, if they cannot easily and quickly find another master without great inconvenience; wives and children compelled by the father to labor, if however this is not in contempt of religion. Likewise all these are also excused if they mend their clothes, when on working days they do not have convenient time for this. Yet masters can from a grave cause impose upon servants that they do servile works and abstain from Mass; and each then is consequently licit for the servants. 2. All those whose works once begun cannot be interrupted without great harm, such as those pouring iron; those gathering fruits lest they be corrupted, or lest they be stolen; those baking lime, bricks, glass. 3. Tailors who make funeral or nuptial garments, or others necessary for honorable dress, which they are not able to finish before the feast either by themselves or through others. 4. Farmers who, on account of past or threatening rain, cut, turn, bind, or carry hay or grain. 5. Blacksmiths who shoe horses on the road or brought by rustics, or who restore plowshares necessary for farmers on the following day; and also those who repair carts broken by accident, bridges, or public roads, if the work cannot be deferred without loss of the public good. The reason of avoiding idleness does not excuse per se, except in the rare case in which temptation would press which could not otherwise be conquered except by laboring. L. 295-304; S. Th. 2. 2, q. 122, a. 4; Struggl 15.

Utility. Hence these are excused: 1. Those who labor for the public utility, when some necessity is urgent, for example, if the matter concerns celebrating a victory, preparing a feast for the arrival of a Prince, or for the sake of another public rejoicing. 2. Those also are probably excused, on account of the circumstance of notable extraordinary gain, who sustain themselves by labors, because for these to omit such gain is the same as to suffer grave harm. L. 301, 304.


On the Fourth Precept of the Decalogue


I. Obligations of Children Toward Parents

662 What is the fourth precept of the Decalogue? - The fourth precept of the Decalogue is: Honor your father and your mother. Ex. 20:12. This precept primarily and directly regards the obligations of children toward parents, because "they are the particular principle of our being, just as God is the universal principle." S. Th. 2. 2, q. 122, a. 3. But secondarily and implicitly it regards both the obligations of parents toward children, and also the mutual obligations of other blood-relatives, and of other inferiors and superiors. Roman Catechism, p. 3, c. 6, nn. 2, 8. Therefore this precept concerns acts per se of the virtues of piety, observance, dulia, obedience, legal justice, and gratitude.

Piety is a certain special virtue, to which it pertains to exhibit worship toward parents and one's fatherland, from whom and in which we are born, because they are "a connatural principle producing in being and governing." For piety regards this "principle, insofar as it spends duty and worship upon parents and fatherland, and upon those things which are ordered to these." S. Th. 2. 2, q. 101, a. 3. Besides this, piety also exhibits worship toward other blood-relatives, not because they are the principle of our origin, but because in them, by communion of blood, parents are in some way represented; and likewise toward benefactors of the fatherland, because in them we behold the favor and help of the fatherland. S. Th. l. c., a. 1. "Through the fact that we are born from parents, both blood-relatives and fatherland pertain to us." S. Th. 2. 2, q. 122, a. 5. Hence piety is also between spouses and with respect to children, "because between spouses there is worship and duty toward each other, as coadjutors for the preservation of the blood-relationship of both, which each spouse has from his own parents; for by the propagation of children the blood of each parent is preserved. And we say the same about children, namely because they are regarded by the virtue of piety as preservers of the blood-relationship received from parents." Cajetan, on 2. 2, q. 101, a. 1.

Worship is an act by which someone professes his own subjection to another in testimony of the latter's excellence. Hence the worship owed to parents imports reverence, obedience, and duty. Obedience imports compliance. Duty imports obedience and assistance.

Observance is a virtue "through which worship and honor is exhibited to persons constituted in dignity." S. Th. 2. 2, q. 102, a. 1. Honor imports a certain testimony concerning someone's excellence, either by words or by deeds, such as inclinations, or also by exterior things, for example, the offering of gifts. It is distinguished from praise, because praise consists in words alone. It is distinguished from glory, which is the effect of honor and praise, because from the fact that we testify concerning someone's goodness, his goodness shines out in the knowledge of many, and this the name of glory imports, which is clear knowledge with praise. S. Th. 2. 2, q. 103, a. 1.

Observance also pertains reductively to this fourth precept; since, just as parents are for us a principle producing in being and governing, so persons constituted in dignity not only have a certain excellence in themselves, but also a certain power of governing with respect to some things, whence the nature of principle also belongs to them, as a Prince of a city is in civil matters, a leader of an army in military matters, a teacher in disciplines. Hence it is that all such persons are also called fathers because of the likeness of care. S. Th. 2. 2, q. 63, a. 3; q. 102, aa. 1, 2; Quodl. 10, a. 12; Roman Catechism, n. 8.

Dulia is "a certain species of observance, because through observance we honor any persons whatever who excel in dignity; but through dulia, properly taken, servants venerate their masters. For dulia in Greek is called servitude." S. Th. 2. 2, q. 103, a. 3. They venerate, by furnishing due service to masters. A certain species of observance. For observance has diverse species according to the diverse nature of excellence. And thus in one way a servant reveres a master, a soldier a commander, a disciple a teacher. S. Th. l. c., a. 4; q. 104, a. 2 ad 4.

Obedience properly is "a special virtue; and its special object is a tacit or express precept" of a superior. "But if obedience is taken broadly for the execution of anything whatever which can fall under precept, and disobedience for omission of the same from any intention whatever, then obedience will be a general virtue and disobedience a general sin." S. Th. 2. 2, q. 104, a. 2. The former is usually called formal obedience; the latter, material obedience. "Obedience proceeds from reverence, which exhibits worship and honor to superiors. And as to this it is contained under diverse virtues, although considered in itself, insofar as it regards the nature of precept, it is one special virtue. Therefore insofar as it proceeds from reverence for Prelates it is contained in some way under observance; insofar as it proceeds from reverence for parents, under piety; but insofar as it proceeds from reverence for God, under religion, and it pertains to devotion, which is the principal act of religion." S. Th. 2. 2, q. 104, a. 3 ad 1. But insofar as it proceeds from procuring the common good, it is contained under legal justice, and pertains to it. Cf. 835.

Gratitude or thankfulness is a virtue which recompenses benefactors for some particular and private benefit received, by the action of thanks, and by spending something gratuitously. Ingratitude is opposed to gratitude, which according to the diversity of circumstances is sometimes a lethal, sometimes a venial sin. It is not grave unless the ingratitude was great. S. Th. 2. 2, q. 107.

Therefore gratitude is a certain virtue which comes after piety and observance, as deficient from them, since "not whatever we owe to a father or to a person excelling in dignity do we owe to some benefactor from whom we have received some particular benefit." S. Th. 2. 2, q. 106, aa. 1, 3, 6; q. 107. But honor and reverence are owed to a benefactor because he has the nature of a principle, and per accidens relief or support, if he is in need.

663 What about legitimate and illegitimate, natural and adoptive children? - Some children are legitimate and natural, others natural, others legitimate. Legitimate and natural children are those who are born from a man and his wife. Those are presumed by law legitimate and natural who are born from a mother joined in lawful marriage, unless it is juridically certain that their origin is from another than the husband of the mother. For he is held as father whom marriage points out. The mother indeed is certain; but the father is presumed. And this presumption also has force in the forum of conscience. C. B. 1591, 1717, 1720; C. L. 101 seqq.; C. He. 252.

The fetus is usually brought forth in the ninth month from the time it was conceived, sometimes at the beginning of the seventh, sometimes at the full tenth, namely not before 180 days, nor after 300 days. C. I. 161 seqq.; C. G. 315; C. H. 108; C. A. 138, 163; C. B. 1592, 1717; C. L. 101; C. He. 252, 254.

Hence, of him who is born either after the seventh month from the marriage entered, or before the tenth month from the marriage dissolved, he is the father whom marriage points out, unless something else is most evident. C. L. 103; C. He. 254, 255. Nor indeed does it at all stand in the way that the mother was adulterous, C. I. 165; C. G. 313; C. H. 109; C. A. 158, or that she herself has declared the son adulterine, C. A. 158, unless she brings forward such indications as would suffice in the external forum, Lugo, de Iust., d. 12, n. 26, although she be most worthy of faith, and sworn, and assert this while dying; for no one deserves belief when alleging his own baseness. C. Inter 8, § ult., de Donat.; L. 654, 924.

A fetus brought forth before the seventh month from the marriage entered is held legitimate only if the husband either married the woman knowingly and willingly while she was pregnant, or, since he was present, did not altogether repudiate the child born. C. I. 161; C. G. 314; C. H. 110; C. L. 102. A fetus brought forth later after the tenth month from the dissolution of marriage is held as illegitimate, unless the health and morals of the mother and the circumstances of things suggest otherwise. C. I. 169; C. G. 315; C. H. 111; C. L. 102 seqq.

Natural or illegitimate children are those who are born outside marriage. These by canon law are irregular; by civil law they are distinguished from legitimate children chiefly as to succession to paternal inheritance. C. A. 155, 165; C. H. 114, 127, 134, 139. These natural children, if they were born from a man and woman between whom marriage could not have been entered, whether by natural law or by divine and canon law, by the same canon law are called spurious, or born from condemned intercourse. C. 3, 10, Qui fil. sint legit. And they are adulterine, sacrilegious, incestuous, and nefarious, if they were born from ascendants and descendants. But by civil law all are called illegitimate, and if they are adulterine or incestuous, they cannot be recognized. C. I. 180; C. G. 335; C. He. 304.

Other illegitimate children can be acknowledged and legitimated. C. I. 179, 195; C. G. 331, 334. They are acknowledged by the confession of parents, in civil law, authentic, C. I. 181; C. G. 334; C. H. 131; C. He. 503; in canon law, simple and bare, C. 10, de Probat.; and after they have been acknowledged they follow the condition of the one acknowledging, whether of the mother, or of the father, or of both. C. I. 185. But those acknowledged are legitimated by subsequent marriage by the law itself, C. I. 194; C. G. 331; C. H. 120, 121; C. He. 258 seqq.; C. A. 161; C. B. 1719; and they can also be acknowledged after the marriage has already been contracted. C. I. 197; C. H. 121; C. L. 119. Cf. C. G. 331.

By Canon Law, C. 1, 6, Qui filii sint legitimi, and C. H. 119, by marriage only children are legitimated from parents who freely could contract marriage between themselves. But whether those legitimated by dispensation of the Supreme Pontiff, as to canonical effects, are also legitimated as to civil effects, some affirm, others deny.

But from the time when they have been legitimated, they are held as if they had been born from lawful marriage. C. 6, Qui fil. sint leg.; C. I. 194; C. G. 333; C. H. 122; C. A. 161; C. He. 263. Cf. Benedict XIV, de Syn., l. 13, c. 24, n. 16. But one merely acknowledged is understood as the child only of him who acknowledged him. C. I. 182; C. G. 336; C. H. 129, 134. From C. B. 1589, 1705, a natural child and father are not reputed blood-relatives; and on the contrary, in his relations with the mother and the mother's blood-relatives he has the juridical condition of a legitimate child. But the same code admits investigation of the natural father and obligations, arts. 1708, 1717. Almost the same is had from C. He. 302 seqq., which also admits investigation of the natural father and obligations. C. H. 135 and C. L. 130 admit investigation of the father in a limited way, and the same codes admit investigation of the mother in the following articles. C. I. 189, 190, 193 admits investigation of maternity. But investigation of paternity is limited to the case of abduction and seduction. C. G. 340, 341, 342 likewise admits investigation of maternity, but investigation of paternity is restricted to the case of abduction. But by each Code and by C. L. 132, investigation of paternity and maternity is forbidden to adulterine and incestuous children whose recognition is prohibited; and by C. H. 141 investigation of paternity is prohibited to children in whom the legal condition of natural children does not concur. In doubt whether someone was born from legitimate marriage, he is to be presumed legitimate. C. I. 120; L. l. 3, n. 951.

Legitimate children are natural children legitimated, and adoptive children. C. I. 737. Adoption is an act by which one is taken into the place of a child who is not such by nature. From more recent laws, the adopted person is held as the legitimate and natural child only of him who adopted him, and he acquires the right of succession to him. C. I. 202, 204, 210, 737; C. G. 343, 344, 350; C. B. 1741, 1757; C. L. 124, 129; C. He. 268. But he is not withdrawn from the power of his natural father, nor does he pass into the power and family of the adopting father. C. I. 210, 212; C. G. 348, 349. But it is otherwise from C. A. 183; C. H. 177; C. B. 1765. This adoption is perpetual and is not dissolved even by mutual consent. C. I. 217. And so also the French Jurists. It is otherwise from C. A. 185; C. B. 1768; C. He. 269.

Legitimate and natural children, as to receiving donations and as to the right of succession, are held such from the time when they were truly conceived, provided they are afterwards born viable. C. I. 724; C. G. 725; C. A. 138. He is born viable who is born after the 180th day from conception, C. I. 160, 162; C. G. 312, 314; C. A. 138, and is perfectly born. In doubt, one who was brought forth alive is presumed to have been born viable. C. I. 724. Abortive children, if they do not survive, are held as born dead.

Natural children only, whether legitimated or acknowledged, acquire the right of succession from the marriage entered by the parents, or from that later time when they have been acknowledged. C. I. 197; C. H. 124. Merely legitimate children acquire the right of succession from the time when they were adopted, as if they had then first been conceived. C. I. 210, 217; C. B. 1754, 1757. From C. H. 177, an adopted person acquires no right of succession except from a testament, or from a previous agreement. From C. B. 1767, the right of succession can be excluded in the contract of adoption. To spurious, incestuous, and adulterine children the laws concede only support, namely when their filiation is duly established. C. L. 134, 135, 136; C. G. 762; C. I. 193, 752; C. H. 139, 140, 141.

664 What about infants; about those below puberty and pubescents; about minors and majors; about wards? - Those less than seven years old are called infants, as if not speaking, unable to speak. Unless they have already attained the use of reason, although they are not held by human laws, nevertheless they are held by the natural law.

From the seventh year to the fourteenth year, if male; to the twelfth, if female, they are called below puberty; but beyond the aforesaid age they are called pubescent, namely from the proximate power of generation attained at that age. Those below puberty, if they cease to be under the power of the father, by the death of the father or by the emancipation of the children, are called wards. L. 239, de Verb. sign. Having become pubescent, sons are called minors up to the twenty-fifth year of age from Roman Law. L. 1, de Minoribus. By more recent Law, every other distinction having been removed, he or she who has not yet completed the twenty-first year of age is called a minor; after such an age has been completed, he or she is called a major. C. I. 323, 240; C. G. 388, 488; C. B. 2; C. L. 97, 311. From C. H. 320, majority is established when the twenty-third year has been completed; C. A. 21, 174, at the twenty-fourth year; C. He. 14, when the twentieth year has been completed and by marriage.

A cleric is major in benefice matters and other spiritual causes when he has completed the fourteenth year of age. C. Si annum 3, de Iudic., in 6. At a minor age a son, unless he has been emancipated, is constituted under paternal power. C. I. 220; C. B. 1626. But a major regularly manages his own affairs. He can freely dispose of his person and goods. C. L. 311. He is called a son of the family who is still subject to paternal power.

665 What is the proper obligation of children? - Since children have existence from parents, therefore, besides love, they owe piety to them. For as the love of parents is for doing good, so the love of children is for honoring parents. S. Th. 2. 2, q. 31, a. 3 ad 3; q. 26, a. 9 ad 1, ad 3. But although love does not import honor, honor includes love, since him whom we honor from the soul we also love. Therefore when by the sin of children charity alone toward parents is injured, the only malice contained in it is that alone which is against filial piety. But if that sin has another malice against another virtue, then this new species is added to the former.

Piety per se demands two things, reverence and obedience, but per accidens help to be furnished if they need it. Hence it is that sin against piety can injure both love and reverence and obedience toward parents. For example, if a son conceives internal hatred against parents, or externally by words or in another way saddens them, he sins against love; if he curses parents, he sins against love and against reverence; if he contemns parents and the precept of parents, he sins against reverence and obedience. Another species can also be added to the species against piety, for example, if a son defames or strikes his father, he sins against piety and against justice. C. He. 273, 275.

Even at a greater age children owe love, honor, and reverence to parents, because they are always children, and the others always parents. S. Th. 2. 2, q. 26, aa. 9, 10; q. 101, a. 7; L. 333; C. I. 220; C. G. 371; C. H. 154; C. A. 144, 154. Reverence can be injured by words, gestures, and deeds, namely gravely, even in those things which as to others are light, provided they are not altogether light. Therefore children sin gravely: by words, by commonly addressing parents harshly, or even by showing them no sign of benevolence; by calling them with contumelious words in their presence; or by cursing them from the soul. By gestures, by looking at them with grim eyes, by laughing at them in their presence, by mocking them. By deeds, by deliberately raising hands against them as a sign of striking them, by accusing them of crimes, unless the matter concerns crimes pernicious to the commonwealth, such as heresy, treason, etc. L. 333, 334.

Likewise obedience is gravely injured by not obeying parents in those things which regard domestic governance and economy, or pertain to good morals, if however parents command seriously and in a grave matter; excepting the choice of state, of entering marriage, of entering religion, unless however parents contradict children in this matter from a just cause. Likewise a grave sin is committed by not recognizing them as parents, unless this is done from a just cause and only externally by hiding that one is their child. But they by no means sin by fulfilling duties of religion against the prohibition of parents. For as to all those things which pertain to salvation, "they are immediately subject to God, by whom they are instructed through the natural or written law." S. Th. 2. 2, q. 104, a. 5 ad 2; L. 334, 335; S. Th., Quodl. 2, a. 9; 2. 2, q. 104, aa. 2, 5; C. A. 148; C. L. 142.

Children owe help to needy parents, and consequently must support them; and it is grave even to enter religion by abandoning them in need. Likewise it is grave under this heading not to take care that the sacraments be conferred upon them when sick; that the dead be handed over to burial; that some sacrifice be offered for their soul. S. Th. 2. 2, q. 101, a. 2, a. 4 ad 4; q. 102, a. 2; q. 123, a. 5 ad 3; L. 333, 335; C. I. 139; C. G. 205; C. A. 154; C. B. 1617; C. He. 271, 272.

The print's appendix has more on this paragraph: [On Moral Theology and on Liberty](/manuals/bucceroni/on-moral-theology-and-on-liberty). (ed.)

666 Do children also owe their own goods to parents? - R. Negatively. Children owe piety to parents, not labors. Therefore if a son furnishes labors in the paternal house, for example, as a craftsman or shoemaker, what he gains from them is his own, after deducting the support which he receives from the father, since he is now able to be sustained by his own work and labor, and no longer needs paternal sustenance. But if he asks nothing, he seems to remit these things to the father from grateful mind and piety. The same must be said about goods acquired by the son by donation, testament, etc.; the son indeed makes them his own, but he is bound to refund the expenses of education to the father. C. A. 150, 154; C. B. 685, 1618. Nor is he bound to pay the father's debts from his own goods. These things are clear by natural law, and it is confirmed by positive law, which, determining the natural obligation, assigns to parents the usufruct of the goods of children. As to positive Law, dominion, or ownership of goods, usufruct, and administration must be distinguished. Likewise the various goods and various Laws must be distinguished: Common or Roman Law, and various More Recent Laws, which are in force in various regions.

Since the right of parents as to the goods of children constitutes part of those rights from which paternal power is had, we shall speak of it more particularly soon, while explaining paternal power. L. 488; C. B. 1627; C. He. 271, 272, 284, 293, 295.

667 What is paternal power? - Paternal power is the complex of rights of parents over children, and it arises from a twofold cause: 1. because children have had life from them; 2. because parents must educate them fittingly. C. A. 147; C. L. 137. It is from Natural and Positive Law at the same time, positive law defining and determining natural right. For the rights of parents over children flow from natural and civil law. By Natural Law, piety is owed to parents, whether legitimate or illegitimate, namely to father and mother, and it belongs to them equally and perpetually as to love and honor, but not however as to obedience after the son has become major, or has been emancipated. C. I. 220. Besides this, power belongs to parents as to those things which pertain to the spiritual salvation of children. And this also belongs equally to each, indeed also to grandfather and grandmother. But if they disagree among themselves, he prevails who consults the salvation of the child. And, when the father has died, if the mother as tutor and the paternal grandmother disagree, the latter will be stronger. Benedict XIV, Ep. Probe te, §§ 20, 21, 23; Ep. Postremo mense, §§ 16, 17; C. Ex litteris 2, de Conv. infid. - The natural power of parents in those things which pertain to the salvation of the soul ends when infancy has passed; in those things which pertain to the choice of state it ends at puberty, C. Cum virum 12, de Regul.; C. A. 148; in those things which pertain to domestic care and discipline it ends by emancipation. But in those things which regard the sustenance of the body and generation of offspring, children are their own masters. And as to entering marriage, they commonly are bound only to seek the counsel of parents. L. 335.

But emancipation is naturally had when the son of the family has already grown sufficiently by age, so that he himself can now be father of a family, and by himself duly consider and oblige himself concerning those things which pertain to his own person and to his exterior goods. C. 11, 12, de Regul.; S. Th. 4 D. 27, q. 2, a. 2; D. 38, q. 1, a. 1, q. ult., sol. 3; 2. 2, q. 104, a. 5; S., q. 43, a. 2; q. 58, a. 5; St. Basil the Great, Epist. 276, Migne, vol. 32, col. 1011.

By Common Law paternal power belongs only to the father of the family, and it was per se perpetual. Inst. 1, l. 1, t. 9, §§ 2, 3; t. 12; lib. 1, tit. 6, ff., §§ 3-5, de Patr. pot.; l. 8, t. 46, C.; C. 2, de Convers. infid. But from the More Recent Laws it belongs also to the mother of the family. C. I. 220; C. G. 372; C. B. 1634, 1684, 1685; C. L. 138; C. He. 274. But the mother does not use it as long as the father uses it, to whom it principally belongs. C. I. 46, 220, 230, 331; C. G. 141, 373, 507; C. A. 144, 147; C. H. 154; C. B. 1634; C. L. 139, 155. Moreover it belongs over legitimate and natural children, over natural children acknowledged, over natural children acknowledged and legitimated, and at least in some way also over adoptive children. C. I. 66, 184, 194, 210, 211, 220; C. H. 154; C. A. 183; C. B. 1306, 1757, 1765; C. L. 166. Cf. here n. 663.

Paternal power is exercised by the father, and when he has died or is absent, by the mother with equal right. C. I. 46, 220, 231; C. H. 154; C. G. 141, 390; C. A. 144, 147; C. B. 1627, 1684; C. He. 274. Yet a father dying has the right to prescribe to the surviving mother the manner he wishes to be observed in the education of the children and the administration of goods. C. I. 235, 1059. Cf. C. G. 391; C. B. 1852 seqq. If the mother enters second nuptials, it will be in the power of the family Council or pupilary Judge to permit or remove guardianship from her. C. I. 237; C. G. 395; C. A. 255. When parents are lacking, and a tutor has not been named, guardianship by law belongs to the paternal grandfather; and, he being lacking, to the maternal grandfather. C. I. 244; C. B. 1776.

Moreover paternal power is exercised partly over the persons, partly over the things of children. C. B. 1627.

Paternal Power is exercised, 1. over persons by the faculty which the father has of retaining the son at home, C. He. 273, unless the son wishes voluntarily to give his name to military service. C. I. 221; C. G. 374; by the faculty which the father has of moderately correcting and punishing a disorderly son, C. He. 275; also of barring him from his own house, and even having recourse, where there is need, to the tribunal, and of placing him in another house of education or correction. C. I. 222; C. H. 155, 156; C. G. 375 seqq.; C. A. 145; C. B. 1631, 1632; C. L. 143; L. 3, de Patr. pot., C. Moreover the son is prohibited without the consent of parents from giving himself into adoption, C. I. 208; C. G. 346; C. A. 181; C. B. 1747, and from entering marriage. C. I. 63; C. G. 148; C. A. 49, 153; C. H. 1305; C. L. 1058, 1061; C. He. 98. But when the mother dissents, the consent of the father suffices. C. I.; C. G., ll. cc.; C. He. 274. Finally the right of appointing a tutor belongs to the last surviving parent. C. I. 242; C. G. 397; C. B. 1777; C. He. 274.

Excepting marriage, which before puberty is null from canon law, as to other acts and contracts sons of a family who are minors are only naturally obligated; and if in due time they do not seek restitution in full, they can also be civilly obligated, and those who contract with them are naturally and civilly obligated. Therefore, if they have entered betrothals, if they have emitted a vow, they are bound by the betrothals and by the vow. If they have donated anything, they transfer dominion to the recipient; and if they themselves receive something as a gift, they licitly acquire and retain dominion. C. I., de Desp. impub.; C. I. 1304; C. G. 1314; C. H. 160, 161; C. A. 244, 246; C. B. 106; C. L. 98, 99; Inst. 1, l. 3, t. 19, § 6; S. Th. 2. 2, q. 88, a. 8; 4 D. 27, q. 2, a. 2; L. l. 3, n. 918; Lugo, de Iust., d. 22, nn. 228, 295, 300.

But although a minor validly contracts, from the More Recent Laws he does not contract firmly if various prescriptions of those laws are not observed, and then restitution in full is conceded to them, which also holds in the forum of conscience, since a law of this sort is definitive of right and just; since it is for protecting good morals, for the peace and good of families, and for the common good. C. G. 2012; C. I. 317, 319, 1899.

From C. I. a minor is restored because he is a minor, and an action of nullity is admitted: 1. If a non-emancipated minor performed an act by himself without the intervention of the father or his legitimate representative. 2. If an emancipated minor performed by himself an act for which the law requires the assistance of a curator. 3. When the formalities constituted for certain acts by special dispositions of law are not observed. But an action of nullity is not admitted: 1. If the minor by evil art and deceit concealed his condition as a minor. 2. If the matter concerns an obligation arising from delict or quasi-delict. 3. If it is proved that what was paid was turned to the convenience and utility of the minor. C. I. 1300, 1303, 1305, 1306, 1307, 1899.

From C. G. a minor is restored because he was harmed, and an action of nullity is admitted if the prescriptions of the law in contracts of minors were not observed. Rescission is not admitted: 1. If the harm happened from a chance event. 2. If a minor exercises commerce or some art, as to contracts entered by reason of his commerce or art. 3. If the matter concerns an obligation flowing from delict or quasi-delict. 4. If it is proved that what was paid went to their convenience and utility. C. G. 1304, 1305, 1306, 1308, 1310, 1312, 2012; L. l. 3, nn. 514, 918. Cf. Troplong, della Vendita, cap. 2, art. 1594, num. 166 seqq.

From C. H., the formalities of law not having been observed, the contract of a minor becomes liable to rescission. But he is not bound to restitution except insofar as he became richer by the thing received. C. H. 317, 420, 1163, 1304, 1764, 1765. From C. A., in general a minor indeed cannot be validly obligated without the consent of the father and the other prescriptions of the law. Yet he can freely dispose of things acquired by his own industry, and of others given to him for his own use after puberty has been attained. C. A. 151, 152, 244, 246, 248. From C. B., a minor needs the consent of his representative for any declaration of will whatever, unless this procures a juridical advantage for him, or unless the matter concerns things left to his free disposition. Without the aforesaid consent of the representative, the act can be rescinded. C. B. 108 seqq. From C. L. 297 seqq., the acts of a minor are null if they are made without due authority. But they themselves cannot use this nullity as to obligations upon things of their own art or profession, or if they use deceit so that they may be held as majors.

The power of the father is exercised, 2. over the things of children. From common Law the son was at first a thing of the father of the family; whatever he acquired belonged to the father. Afterwards peculium was recognized. Peculium is any good whatever proper to the son, separated from paternal goods. It is fourfold: 1. Castrense, acquired by military service or on the occasion of military service; and this whole thing, in perfect dominion, belongs to the son. Yet one below puberty does not have its administration.


	Quasi-castrense, acquired by the profession of sciences or liberal arts, or by some civil office, for example, of judge, advocate, physician, teacher, from an ecclesiastical office or benefice; and the perfect dominion of this also belongs to the son. Yet administration belongs to the father if he himself is below puberty.



	Adventitious, which comes to the son from elsewhere than from paternal goods, and not by regard for the father, for example, what comes to the same son from the mother, from the maternal line, or by regard for the mother, or what is acquired by his own industry and labor, by the liberality of others, by chance and fortune. The dominion of ownership belongs to the son; the usufruct and administration of this peculium belongs to the father as long as he lives. Therefore by Roman Law the father has the usufruct of all these goods of the son; and this usufruct ends only by the death of the father, otherwise than is had by More Recent Law.



	Profectitious, which either is acquired from paternal goods, or has been donated to the son by regard for the father. And this whole thing belongs to the father, in ownership, usufruct, and administration. Inst. 1, l. 2, t. 9, §§ 1, 2; l. 3, t. 29; Lugo, d. 5, n. 23 seqq. The father can dispose of adventitious goods if they are consumable, with the burden however of restitution. If the son trades outside the father's house from goods other than paternal goods, the gain is adventitious. If he labors in the paternal house and is fed by the father, or trades from the father's goods, it is profectitious. "If a son trades with the money of the father, either received as a loan or secretly stolen, at his own risk, so that he seriously determines to preserve the father unharmed in any event whatever, it is certain from the common opinion of all cited by Laymann, l. 3, tr. 4, c. 8, n. 12, that the whole gain pertains to the ownership of the son as adventitious peculium. Why is this? Because although he obtains the whole gain by the money of the father, he obtains it in such a way that the whole gain is derived not from the money of the father, sterile of its own nature, but from the industry of the son, which renders the money fruitful." Ithur., Cas. 3, n. 6; L. 488.





The father of the family and the son of the family are held as one person. Since therefore no one can contract with himself, if they contract, the pact is civilly void. Civilly, for naturally they are mutually obligated and obligate. Inst. 1, l. 3, t. 19, § 6. A son of the family, not even with the father consenting, can make a testament concerning adventitious or profectitious peculium; but he can, even against the father's will, concerning castrense or quasi-castrense peculium. Inst. 1, l. 2, t. 12.

From More Recent Laws, minors are held by law incapable of protecting themselves and their own goods. Hence as to each, he with whom paternal power is represents them. C. B. 1630; C. L. 98, 100; C. He. 279.

The administration of all goods of minor children is in the hands of the father or mother, or tutor, who must supply the incapacity or lack of skill of the children until they become majors or obtain emancipation. Exceptions must be made, from C. B. 1638; C. L. 147; C. He. 294; C. I. 224, of goods given to the son with exclusion from this administration of the father. Cf. C. L. 146, 147. Majors are altogether free in managing their own affairs, unless in some case the law specially forbids this to them, and therefore they have full administration of their own goods; but emancipated persons have it only limited. C. I. 323, 310 seqq.; C. G. 488, 476 seqq.; C. A. 149, 187, 251. Cf. C. L. 305 seqq., 311.

Hence he who exercises paternal power manages the affairs of the son. C. I. 224, 242; C. G. 389; C. A. 149, 152. He, not the son, acts in judgment, enters upon inheritances coming to the son after an inventory has been made, accepts donations, C. I. 226, 1059; C. A. 205, 222 seqq., 243, and administers his goods, C. I. 224; C. G. 389; C. H. 159; C. A. 149. But goods, whether immovable or movable, excepting those which cannot be preserved by being preserved or become worse, he cannot alienate, bind by mortgage or pledge, nor likewise receive a loan in the name of the son, nor exercise other acts which exceed acts of simple administration, except from a cause of necessity or evident utility and by decree of the civil tribunal. C. I. 224, 225; C. H. 164; C. G. 389; C. B. 1640 seqq.; C. L. 150; C. He. 290, 299, 300.

The father, or mother exercising paternal power, has the usufruct of those things which come to the son by succession, donation, or another lucrative title. C. I. 228, 229, 231; C. G. 384, 386; C. H. 160; C. B. 1640, 1685; C. He. 294, unless the goods were left to the son by testament, or given by donation, on this condition, that the usufruct not pertain to the parents, C. I. 229; C. G. 387; C. B. 1651; or were left to the son by testament, or given by donation for undertaking some course of life, art, or profession, C. I. 229; or for his education and instruction, C. H. 162; or unless, against the will of the parents, the son accepted the donation or legacy, or entered upon the inheritance, C. I. 229. Likewise excluded from that usufruct are those things which the son acquired for himself by labor, profession, or separate industry, C. I. 229; C. G. 387; C. B. 1650, 1651, and the goods of the succession of a son as to which parents have been declared unworthy. C. I. 728; C. G. 730.

To this usufruct there inheres the obligation of feeding, sustaining, educating, and instructing the children. C. I. 230; C. G. 385; C. B. 1602, 1603, 1606, 1656; C. L. 148; C. He. 293. Neither father nor mother has the usufruct of the goods of natural children. They can only administer their goods, but with the burden of rendering an account also concerning the fruits. Gousset on a. 384, C. G.; C. I. 184. Cf. C. L. 166, 167.

From C. A. 149, 150, 151, 154, all goods, administration excepted, simply pertain to the son; yet the father can deduct the expenses of education from the revenues. From C. H. 161, goods acquired by children from the goods of the same parents simply pertain to the parents. From the same C. H. 160, the usufruct even of those goods which the son acquired by his own labor and industry pertains to the parent exercising paternal power. From C. L. 145, 146, 147, the usufruct of goods which a son of the family acquires by his labor, his industry, his means, or by any other gratuitous title whatever, pertains to the parents, unless they were given with exclusion of this usufruct, or the children acquire by arms, letters, liberal arts, or acquire by their own labor and industry, but live from themselves with the father's permission.

Usufruct of this sort ends by the emancipation of the son, or by death, or when minority or legitimate age has been completed; by the widowed father or mother passing to other nuptials; if the father abuses paternal power, either by not caring for the obligations imposed or by administering goods badly, with a sentence of the tribunal added; and likewise it ceases with respect to the spouse by whose fault divorce has legally been pronounced. C. I. 156, 228, 232, 233; C. G. 384, 386; C. H. 167, 172; C. B. 1666, 1673, 1679, 1680; C. He. 297 seqq. From C. B. 1661, 1662, usufruct also has an end by the marriage of the son, and by renunciation of the father. From C. G. 384, 386, usufruct is conceded to the father, and after he has died to the mother remaining unmarried, up to the eighteenth year of the children, or their emancipation. Cf. C. L. 149; C. He. 274, 292.

But when the son has become a major, those things which have been done by the parents, if they were done according to law, remain ratified; but otherwise they can be made void by him. And if meanwhile a conflict arises as to goods between father and son under paternal power, the latter will be able to have recourse to the tribunal. C. I. 224, 227, 1304; C. G. 1314; C. H. 165; C. A. 271; C. B. 1667, 1668; C. L. 153; L. 488, 543, 544; Gousset 682; C. He. 283, 284, 297 seqq.

Paternal power is dissolved by the death of the father or son, C. H. 167; C. L. 170; C. He. 274; by adoption of the son, C. H. 167; C. B. 1757, 1765; C. A. 183; by emancipation of the son, C. I. 220, 311; C. G. 372, 476-479; C. L. 170; C. H. 167; C. A. 172, 252. But a son is emancipated by the law itself through marriage, C. I. 310; C. G. 476; C. L. 304; C. He. 14, otherwise from C. A. 175. Emancipation is a legitimate act by which a father dismisses his minor son from his power, so that he is made his own master. Emancipation cannot be made before the completed eighteenth year, C. I. 311; C. He. 15. It is dissolved besides by majority of age, C. I. 220;

C. G. 372; C. A. 172; C. L. 170. Cf. here 664. From C. B. 386, which does not admit emancipation, declaration of majority can be had in the eighteenth year of age. It is likewise dissolved if the father abuses paternal power, with a sentence for the crime added. C. I. Poen. 392; C. H. 171; C. B. 1666, 1680; C. A. 177, 178. Paternal power ought to consist in piety, not in atrocity. If the mother survives, she does not simply lose it, although she passes to other nuptials. Yet in this case, from C. I. 237, she can be removed from the administration of the son's goods. From C. B. 1697, a mother passing to other nuptials loses paternal power in part. Cf. C. L. 155 seqq.; C. He. 286. When parents are interdicted, insane, or mad, their paternal power remains suspended. C. I. 220, 229 seqq.; C. A. 179; C. B. 1676 seqq.

When paternal power has been dissolved, the son of the family becomes his own master. But whether he is his own master or is still subject to paternal power, the father of the family can usefully contract with him, and from the eighteenth year of age he can make a testament. C. I. 763, 1107; C. A. 271, 596; at the sixteenth year, but in a limited way, from C. G. 903, 904. Inst. 1, l. 1, t. 12.

668 Can a son of the family retain gains which come to him from his own labor, but not from separate industry, in the paternal house? - Several and grave theologians deny. The reason is that then the son of the family laboring is judged to act not in his own name, but as a member of the family, and thus every gain ought to fall to the good of the family. Besides, positive Law does not favor him, but altogether stands against him.

Several also and grave theologians affirm. The reason is that a son is not of worse condition than a servant; therefore at least the wage which would be owed to a servant or to an extraneous person laboring ought to fall to the son. That would certainly be owed to the son if by his condition he is not bound to labor, and he supplies for an extraneous person, or if he spends extraordinary and altogether undue labor in the paternal house. C. L. 144. Nor indeed in these two cases does positive Law seem to stand against him, since they are extraordinary, and, by legitimate epikeia, are not comprehended by positive Law, which regards cases commonly occurring. But then the expenses which the father made in feeding, sustaining, educating him, etc., must always be deducted. For he was not bound to make these for a son able and willing to earn. C. He. 272; Inst. 1, l. 2, tit. 9; L. l. 3, nn. 488, 3; 544, 910; S. Th. 2. 2, q. 57, a. 4; Ithur., Cas. 3; Gousset 683, 684, 991.

669 Does a son have perfect dominion over movable goods given to him by parents or relatives? - R. Affirmatively, if they are consumable by first use, because they are given to him absolutely for use, unless perhaps some restriction has been added, as would be money for buying books, for paying a pension, etc. "If they are not consumable by first use, as books, clothes, etc., the son generally has only useful dominion, because parents almost do not intend to confer anything else upon him." Thus Gury, 546. But rather it seems that it must be said that, by this very fact that children can by continued use for their own utility consume and destroy these things, they have dominion over these things also directly, although perhaps restricted and not altogether absolute, insofar as, from the mind of the giver, the whole thing is to be turned only to their utility, as, for example, is seen in books, clothes, etc.

670 Is a son judged to renounce the usufruct to which he has a right, if, with him seeing and silent, the father receives this usufruct? - R. Negatively, at least speaking generally. The reason is that silence would be equivalent to renunciation only insofar as the son could easily protest. Now reverential fear for the most part stands in the way of his being able to do this easily. From C. I. 234, if, after usufruct has ceased, the parents still continue to receive it, with the son staying with them, and without the condition of rendering an account having been established, the parents or their heirs are bound only to the fruits existing from the day on which they are demanded.


II. Obligations of Parents Toward Children

671 What is the proper obligation of parents? - Parents are the principle of the existence of children; and children are something of the father. Therefore, besides love, parents owe providence to children, whether legitimate or illegitimate; namely, they must provide for children as to the body, as to the soul, and as to state. L. 336; S. Th. 1. 2, q. 100, a. 5 ad 4; 2. 2, q. 26, a. 9.

They owe providence as to the body; and therefore parents sin gravely if they expose children not yet brought into the light to the danger of abortion, or if they expose those already born in public places of mercy, unless they do this from a grave cause. Besides this, they must feed them, unless however they can feed themselves from another source and are not in need, whether they are legitimate or illegitimate, or spurious. C. Cum haberet 5, de Eo qui dux.; C. I. 752; C. G. 762; C. H. 139; C. A. 166; C. B. 1602, 1627, 1705, 1708. And if the matter concerns food necessary for life, they are bound to feed the son, although he has squandered the portion of goods given to him by the parents, because he is always a son. But father and mother together are bound to this from C. I.

138; C. G. 203; or the father first, as from Common Law, L. 9 C., de Patr. potest., from Canon Law, C. 2, de Convers. infid., C. A. 141, 143, 167; C. H. 155; C. B. 1627, 1634, 1709, 1739; C. L. 140. The adopting person also must feed the adoptive child, C. B. 1766, in case of necessity from C. I. 211.

But a mother is bound to nurse her offspring with her own milk. For the natural law itself demands this. Yet this obligation per se does not press under grave obligation, since otherwise grave disorder is not had. Necessity excuses from light fault, if, for example, the mother is weak; notable utility, if, for example, the mother would have to abandon another occupation by which she procures sustenance for herself and her family; custom, prevailing among noble families. But then the mother is bound under grave sin to seek a good nurse. L. 336, 949, 951; C. A. 218; C. B. 1635.

They owe providence as to the soul; therefore under grave obligation parents must teach children those things which are necessary for eternal salvation, imbue them with good morals by words and examples, keep them away from proximate occasions of sinning, correct them with due moderation, lest having been provoked to anger they become worse, and coerce them when delinquent, even imploring the office of the judge if it is necessary. C. I. 222; C. G. 377; C. H. 155, 156; C. A. 145; C. B. 1631; C. L. 143. For this reason parents sin gravely who allow children freely to associate with bad companions, to read bad books and newspapers, to frequent bad workshops and schools, unless a most grave cause excusing them is present, and the dangers of these workshops and schools are removed. Leo XIII, Encyclical Letter Sapientiae christianae, 10 Jan. 1890, § Locus admonet; L. 339; C. He. 277.

The newly introduced so-called education of purity cannot be approved, which consists in this, that those things which regard venereal matters are manifested to children. For by this manifestation the danger is not averted, but is begotten and increased, since from knowledge of those hidden matters the very natural bad inclination to experience them evidently grows. S. C. Ind., 18 Jan. 1908, to the Bishop of Barcelona.

They owe providence as to state; whence parents must instruct children in some art or in letters, according to the custom of the region and condition of the family. They must take care that children who wish to enter marriage enter an honorable marriage; and if the chastity of daughters is therefore placed in danger, they must at least from charity give them a dowry. Indeed there is no lack of those who hold absolutely that a father is obligated to give a dowry to a daughter, which C. H. 1340, 1341 and C. A. 1220, 1222, 1231 prescribe, whether she contracts a worthy marriage or enters religion, and likewise that he is obligated to give patrimony to a son who wishes to receive the priesthood. L. l. 6, n. 819. The reason is that just as a father must procure for children an honorable and fitting placement, so he is bound to furnish them the means necessary for obtaining it. Yet from C. I. 147 and from C. G. 204, no action belongs to children against parents unwilling to subtract anything from their patrimony so that sons or daughters can enter marriage, or by another similar title. Cf. C. B. 1610, 1620, 1621.

If parents squander their goods and therefore leave children needy, they certainly are not free from grave sin. Nor can they be excused from sin if they do not apply at least moderate diligence to acquire goods by which the children may be fed and have an inheritance according to their state. But most especially they are bound to leave freedom to offspring as to the choice of state; and they sin gravely by compelling the unwilling to marriage or religion, or by turning them away from such a state. L. 336, 337, 339, 740; S. Th. 2. 2, q. 101, a. 2; Ferraris, v. dos, a. 2, nn. 1-5; Sanchez, de Matr., d. 26, n. 7; C. I. 138, 230; C. G. 203, 385; C. A. 139, 148; C. H. 155; C. He. 275, 276; E. M.
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672 Can parents sometimes disinherit children? - R. Affirmatively; yet on account of a just and grave cause of a crime against the parents themselves, which merits such a penalty. This is clear first by natural law. For it is altogether equitable that parents be able to punish children who are gravely injurious to them by such a penalty, and to contain them in their own duty by fear of the same penalty. It is clear besides by positive law. For Roman Law recognizes this power in parents and determines several cases in which parents can disinherit children. And by reason of the same crime, children can disinherit parents, and brothers disinherit brothers. Novella 115, cap. 3, 4; Novella 22, cap. 47. The same is had from Spanish Law 848 seqq.; from Lusitanian Law 1875 seqq.; and from Austrian Law 768 seqq.

From Swiss Law 477, by a disposition by reason of death, one can be deprived of a legitimate inheritance when he has committed a grave offense against the one disposing or against a person intimately joined to him; when he has gravely contracted against his obligations of family toward the one disposing or toward a person pertaining to the same family. From German Law 1938, 2333 seqq., 2339 seqq., someone can by testament exclude a blood-relative or spouse from succession without instituting an heir. Besides this, various causes of unworthiness for succession are assigned, which causes, after succession has devolved, anyone who has an interest in the exclusion of the unworthy person can oppose. And on account of certain graver crimes, especially crimes against piety, almost the same as those which constitute unworthiness from C. I. and from C. G., someone can by testament take away from his necessary heir the portion reserved to him by law. When some descendant has been prodigal, or gravely burdened by debt, the testator can reduce the portion reserved by law for that descendant, by attributing it to other legitimate heirs as fideicommissary substitutes. He can also commit the administration to a testamentary executor, and then the descendant has a right to the whole annual revenues.

From Italian Law 725, 1081, and from French Law 727, 955, 1046, 1047, disinheritance properly so called is indeed not had, but incapacity and unworthiness of succeeding are generally established by reason of crime, and revocability of a donation itself made by reason of ingratitude, on account of certain determined offenses; namely if 1. they plotted against the life of the testator; 2. if they were guilty toward him of another crime, cruelty, or grave injuries; 3. if they denied him support; 4. if they calumniously accused him of a grave crime from Italian Law, or of a capital crime from French Law; and 5. from Italian Law, if they compelled him to make or change a testament, or impeded him from making or revoking it. L. 340, 948, 949; Ferraris, v. Exhaeredatio.

673 Are parents bound in the forum of conscience to leave the legitimate portion to children according to the laws? - Parents, more truly and according to the common doctrine, must by civil law leave the legitimate portion after death to their children, whether male or female, natural and legitimate, indeed also natural children acknowledged and legitimated by law, and also legitimate or adoptive children, unless a grave cause is present. For the law is just, and indeed obliging in conscience. Parents by natural law owe providence to children as to the body and as to state. Therefore the positive law determining the legitimate portion in reality interprets and defines the natural law. But it does not exclude certain rarer cases of necessity, in which the good itself of the children and family may suggest that one must act otherwise; which is also confirmed by the practice of the God-fearing. L. 215, 740, 947, 950; H. A. 237; La Croix, p. 3, l. 2, n. 1173; Gousset 794.

But there is no doubt that parents can, with attention to civil laws, make manual gifts, especially remuneratory ones, to children; for if these are not prohibited for friends, neither are they prohibited for relatives or for pious causes. Besides this, they can also effect gifts of greater moment to the same persons, if they are made from mere revenues; because they are full and free masters of these, nor, by the civil laws themselves, are they bound to increase the patrimony by revenues. Finally, if a just and proportionate grave cause is present, they can also, if the legitimate portion of the children is not injured, effect a donation from those things also which constitute the patrimony. The reason is that the law determining the legitimate portion gives this faculty to parents, that they may dispose freely of the remaining goods for others. Therefore if a father can leave these things to other extraneous persons, he can also donate them to the children themselves, if a reasonable cause of acting thus is present and the legitimate portion is not injured.

But that must be noted which Lugo has, d. 23, n. 147, namely "parents, if they have donated undutifully, that is, to the prejudice of the legitimate portion of children, their donations can be revoked by the children. Nevertheless the donation is not invalid, but can be voided." And this holds also in Italian and French Law; for in both these Laws it is not said that it is void, but that it will be void, namely to be voided by reduction. C. I. 821, 1091; C. G. 920; C. He. 522; C. A. 775; C. H. 654; C. L. 1492, 1789; L. 740, 950.


III. Obligations of Spouses

674 How many kinds of rights and obligations are there between spouses? - Marriage is the union of man and woman, containing an undivided sharing of life. Inst. 1, l. 1, t. 9, § 1; C. B. 1353; C. A. 44. Hence from marriage there flows a threefold kind of rights and obligations: as to persons, as to goods, as to the body. The rights and obligations of each spouse as to the body will have to be discussed in the treatise on Marriage. Therefore here we shall speak only of the others. C. A. 89.

Obligations as to persons: some are mutual, others of only one or the other. The mutual ones are mutual love, mutual help as to the body, as to the soul, as to the conjugal debt, and common habitation, common table and bed. To the husband belongs marital power over the wife, and the principal paternal power over the children. But he is bound to feed the wife according to her proper condition. To the wife as mother belongs the education of the offspring, although dependently upon the husband, and to have care of the family estate, likewise dependently upon the husband. C. He. 163; C. H. 62.

675 What are the rights and obligations of spouses as to persons? - The head of the wife is the husband, and therefore the wife is under the power of the husband in those things which pertain to marriage, that is, which pertain to the undivided sharing of life. Eph. 5:22 seqq.; C. A. 91. Therefore the wife, without the consent of the husband, cannot be obligated by vow, S. Th. 2. 2, q. 88, a. 8 ad 3; L. l. 3, n. 234; regularly she cannot be obligated by contract; she cannot make a pilgrimage without the consent of the husband, and regularly must follow the domicile of the husband. C. I. 131, 134, 135; C. G. 214, 217, 220, 221, 222; C. H. 58, 61; C. A. 91, 92; C. B. 1354; C. He. 160, 170; C. L. 1193, even if the husband changes domicile without cause, provided the wife can follow him without grave detriment either of soul or of body, and, from C. H. 58 and C. L. 1186, not into a foreign nation. By the same C. L. 1189, a wife can publish a writing without the consent of the husband. C. Pervenit 1, de Coni. lepr.; Sanch., de Matr., l. 1, d. 41, nn. 2, 4; L. 351, l. 6, n. 977; S. Th. S., q. 64, a. 6 ad 1; Quodl. 4, a. 11. Cf. v. 2, n. 1052.

Without the consent of the husband, and except for cases excepted by law, the wife cannot act in judgment. C. I. 134; C. H. 60; C. L. 1192. From C. He. 168, whatever the regime of goods has been, a wife can stand in judgment. But in cases with third parties, as to goods brought in, she is represented by the husband.

The wife indeed must furnish reverence, obedience, and compliance to the husband in those things which regard the governance of the house and good morals; but she is his companion, not his maidservant. Therefore if she is rich or noble she is not compelled to furnish to the husband things which are not of her dignity, for example, to cook foods, sweep the house, etc. Yet if she does not obey the husband in a grave matter, she sins gravely, and a certain moderate coercion is permitted to the husband. 1 Pet. 3:5 seqq.; L. 351, 352, 356; l. 6, n. 972; Sanch., de Matr., l. 6, d. 6, n. 14; C. I. 131; C. G. 313; C. H. 57; C. B. 1354, 1356, 1357; C. L. 1185, 1189; Leo XIII, Enc. Arcanum, 10 Feb. 1886.

The husband in turn must love and protect the wife, Eph. 5:25; C. I. 132; C. H. 57; C. G. 213; C. L. 185; feed her, and dwell with her; and therefore it is not licit for him to be absent from her for a long time unless from a grave cause. Gen. 2:24; C. I, de Coni. lepr.; C. I. 130, 132; C. G. 212, 214; nor even to undertake a long pilgrimage with the woman unwilling. C. 8, de Voto. Yet the husband is not usually bound to take the wife with him at great inconvenience and expense, when it happens that he must travel around because of business. C. 9, § In tanta, de Voto. But the husband sins gravely if he affects the wife with contumelious or defamatory words; if he impedes her concerning the precepts of God or of the Church without just cause; if he gravely beats the wife; if he neglects the governance of the house and the family estate. Col. 3:18, 19; L. 356; Sanch., de Matr., l. 9, d. 5, n. 17; S. Th. 2. 2, q. 26, a. 11.

In those things which pertain to mutual help of life, man and wife are of equal right, since marriage is entered for the sake of mutual help. Hence they mutually owe each other love, fidelity, assistance, and support. Eph. 5:25; Matt. 19:5; 1 Cor. 7:3 seqq.; C. I. 130; C. G. 212; C. H. 56; C. A. 90; C. L. 1184; and if anything adverse happens to one, the other must be a participant. Therefore a woman must follow a husband migrating elsewhere for the sake of health or as a punishment, and a man must follow a woman. L. 353, l. 6, nn. 957, 977. And one must furnish support to the other in need, even if driven into exile by his or her own fault, or shut in prison, indeed even when separated from the other, provided it is not by his or her own fault, if he or she has resources; and the husband must feed the wife even if he married her without dowry, or the dowry perished by chance. C. I. 132, 133, 142; C. G. 214; C. B. 1360, 1361; C. He. 159, 160, 161; Sanch., de Matr., l. 9, d. 4, n. 20; d. 5, nn. 8, 14.

It is lawful for neither, with the other unwilling, to enter religion, C. un., Extr., de Voto; and he who passes to religion with the spouse unwilling can be recalled. C. 3, 12, de Conv. coni. Nor is it lawful for a man, with the wife unwilling, to receive orders, indeed not even tonsure, C. 4, de Temp. ord., in 6, except if he has justly and by law separated from her as to habitation. L. l. 1, n. 969. Cf. 1 Tim. 2:8-15; 5:9-14; Eph. 5:22-33.

The print's appendix has more on this paragraph: [On Moral Theology and on Liberty](/manuals/bucceroni/on-moral-theology-and-on-liberty). (ed.)

676 Note: Children and a wife can receive support from one burdened by debts who is not solvent, since he is bound to feed them from strict piety, and also from legal justice; nor is he less bound to feed them than to pay other debts. Indeed they can do this even if the father of the family contracts other debts, provided however they do not have sustenance from elsewhere. Nor indeed after the death of the father is the son bound to pay those debts of the father, if the father left no goods to the son, for that obligation was altogether personal to the father. "Yet the wife cannot use for the sustenance of the family money given by the husband for paying debts, except in the case in which the family would be gravely in need; for then the husband is bound to help this first, and therefore the wife then uses her own right. Thus Laymann, who adds that the wages of workers for the necessary uses of the debtor are to be preferred even to hypothecary creditors." L. 695, 354.

677 What are the rights and obligations of spouses concerning goods? - If Natural Law is considered, marital society does not prevent both husband and wife from retaining ownership, usufruct, and administration even of goods which they had before marriage, and which they acquire during marriage. Yet they must concur for expenses necessarily to be sustained on account of common burdens. Moreover, it is fitting that the husband either have the whole administration of goods, or certainly assist the wife as much as is necessary for supplying her weakness.

But if positive Law is considered, the husband's power in this matter is broader. Hence by positive Law various goods of the wife are distinguished. S. Th. 2. 2, q. 57, a. 4.

Some goods of the wife are dotal, whose fruits the husband enjoys for sustaining the burdens of marriage; others are paraphernal, namely beyond the dowry, which the wife has beyond the dowry, and which she specially reserves to herself; others are common, which by pacts of the spouses or by determination of law are brought into a certain society. Before entering marriage, spouses can determine under what conditions their goods are to be subjected, with certain statutes of the law observed. If they have omitted to do this, the law will supply.

From Roman Law: The wife has direct dominion of her dowry, but the husband has usufruct and administration. When the husband has died, she is preferred to all personal creditors of the husband, and even during life she can juridically seek the dowry again if she fears lest the husband become unable to restore it. If the dowry consists in money, or in other things consumable by use, or in appraised things handed over, full dominion of the dowry is indeed attributed to the husband, but with the obligation of restoring the value, dominion being transferred for the wife into all goods of the husband according to the rate or quota of her dowry. The wife has full dominion and administration of paraphernal goods, so that concerning these the husband, with her unwilling, can dispose of nothing. Hence as to these she in no way depends upon the husband.

The ownership and utility of common goods pertain to each spouse; but administration of the same pertains to the husband alone. But this community of goods can admit various conditions or restrictions, and therefore attention must be given to the various dispositions of places. Gury 549; Elbel 69; L. 489; Troplong, della Prescrizione, c. 3, n. 483 seqq.

From More Recent Law: In the first place we can distinguish goods of the wife, goods of the husband, and common goods. As to goods of the wife, these likewise are either dotal or extradotal, or paraphernal. Dowry is goods brought to the husband for sustaining the burdens of marriage. But any goods whatever of the wife not constituted as dowry are held as paraphernal. C. I. 1388, 1425; C. G. 1540, 1575; C. A. 1218.

That there be dowry it is necessary: 1. that it was expressly constituted by this name, C. I. 1388; C. H. 1336. Therefore those things which are donated to the woman by contract of marriage are not dotal, unless something else has expressly been provided. But it is otherwise from C. G. 1541. Moreover, dowry can comprehend all goods, even future goods. C. I. 1389; C. G. 1542; C. A. 1218, 1227; C. H. 1336, 1337. 2. That an instrument be drawn up by a notary, and, if the dowry is constituted by the spouses themselves, before marriage. C. I. 1382, 1391; C. G. 1394. For after marriage dowry can neither be constituted nor increased by them. C. I. 1341; C. H. 1338; and from C. G. 1543, not by others either. Cf. C. A. 1225; C. H. 1344. 3. That nuptials have been entered from Civil Law. L. 3, de Iure dot.; C. I. 93; C. G. 165; C. A. 44; C. H. 42.

He who constitutes a dowry must furnish it from his own goods, even if the woman does not lack her own goods. C. I. 1392, 1393, 1394, 1395; C. G. 1544, 1545, 1546; C. A. 1224. Cf. C. H. 1340, 1341; and he furnishes security against eviction. C. I. 1396; C. G. 1547. But the husband is not bound to surety for the dowry unless he is obligated to it by agreement made, or is driven to it by sentence of the judge, if the dowry is exposed to danger, and the dowry was constituted by him who, if it were lacking, would be compelled to furnish support to the dowered woman. C. I. 1400; C. G. 1550, 1563; C. A. 1245. Cf. C. H. 1345, 1349, 1358.

Of those things which are given by reason of dowry, some pass into the full dominion of the husband, others do not, and constitute a permanent dowry. Things which are consumed by use pass into the full dominion of the husband, C. A. 1227; things, whether movable or immovable, which are given to him in payment, C. I. 1403; C. G. 1553; movable things, if they were given appraised, C. I. 1401; C. G. 1551; not likewise immovable things, unless this was openly expressed. C. I. 1402; C. G. 1551; C. A. 1228. From C. H. 1346, if nothing is determined in the marriage contract, the wife preserves dominion of all her dotal goods. Cf. C. B. 1227, 1228.

Of those goods which constitute a permanent dowry, natural and direct dominion remains with the wife; civil and useful dominion passes to the husband. C. A. 1227, 1228, 1230. Therefore, by force of the natural and direct dominion of the wife, the increase or damage of the dowry will belong to the wife. By force of the civil and useful dominion of the husband, the husband has administration and usufruct of dotal goods; whence he administers dotal goods as his own, acts in judgment for them, C. I. 1339; C. G. 1549; C. H. 1357, 1360, and all things which are contained under the name of fruits are his from the marriage entered, C. I. 1399; C. G. 1549; C. A. 1227; and if counted money was promised, interest by the law itself is owed to him, although delay for payment had been stipulated. C. I. 1397; C. G. 1548. But the husband must furnish that diligence in administering dotal things which he furnishes in his own things, and he must fulfill all obligations of a usufructuary, C. I. 1408; C. G. 1562. But he is bound to use the fruits for feeding the family, for this is why the fruits are assigned to him, namely for bearing matrimonial burdens.

A woman can obtain separation of dotal goods by the office of the judge if the dowry is in danger, or the affairs of the husband are turning to evil, or she has been judicially separated from him. C. I. 1418; C. G. 1563. When this has been obtained, she herself, in place of the husband, administers the dotal goods, C. I. 1424; C. G. 1449; C. H. 225, 1365; but together with the husband she must provide for domestic necessities and for the instruction of the children. C. I. 1423; C. G. 1448. Cf. C. A. 1241, 1263. It can be established in the marriage contract: 1. that the wife receive each year a part of the fruits for small expenses, C. I. 1399; C. G. 1549; 2. that the surviving spouse receive some gain beyond the dowry, with the legitimate portion of the children preserved. C. I. 1398; L. l. 3, n. 539.

Dotal goods regularly, while marriage remains, cannot be alienated, and an alienation made can be revoked even by the husband himself who consented to the alienation. C. I. 1407; C. G. 1560. Dotal goods, namely all from C. I. 1405, but only immovables from C. G. 1554. Regularly; for they can be alienated from a grave cause of necessity or utility, by decree of the tribunal and consent of each spouse, C. I. 1405; C. G. 1558; C. H. 1358 seqq.; or if alienation was permitted in the marriage contract itself. C. I. 1404; C. G. 1557. They cannot be alienated for any cause whatever from C. I. 1405, which distinguishes nothing, except the cause of placing some child from C. G. 1556. Alienation, moreover, also comprehends exchanges, servitudes, and mortgages. C. I. 1404, 1405; cf. C. G. 1554, 1559. While marriage remains; therefore also after separation from C. I. 1405; cf. C. G. 1449. But if, while marriage remains, a woman has legitimately contracted debt, or any obligation whatever, after the marriage has been dissolved even dotal goods are bound to creditors from C. I. 1407; but otherwise from C. G. 1558, 1560. Cf. C. A. 1260.

When the marriage has been dissolved, the dowry ceases and must be restored. The dowry must be restored to the wife, or to her heirs. C. A. 1229; C. H. 1365. Things whose civil and useful dominion only was in the hands of the husband must be restored immediately in their own species, as they then are. C. I. 1409, 1411, 1412; C. G. 1564, 1566, 1567; C. H. 1367; and if by the fault of the husband they have become worse, the loss is charged to him. C. I. 1408; C. G. 1562; C. H. 1360, 1375. But of things of which the husband had full dominion, only the price must be restored within a year. C. I. 1401, 1410; C. G. 1551, 1565; C. H. 1347, 1366, 1370. From these the woman can retain for herself linens and those things necessary for her ordinary use, with their actual price deducted, if, after an appraisal of the same had been made, they were first given. C. I. 1411; C. G. 1566. Cf. C. H. 1384.

Besides this, the fruits of the last year of marriage are to be restored, according to the proportion of time. The year is computed from the anniversary day of the marriage celebrated. But the widow can according to her judgment either demand these fruits, or support for the whole year of mourning. Besides, during this year housing and mourning clothes are owed to her. C. I. 1415, 1416; C. G. 1570, 1571; only mourning clothes, C. H. 1879. Cf. C. A. 1242, 1243. Finally, when the marriage has been dissolved, gains also or dotal increases are owed to the surviving spouse from the goods of the deceased, if a pact concerning them was present in the marriage contract. C. I. 1398.

Paraphernal or extradotal goods are those which the wife reserves to herself outside the dowry. C. H. 1381. These are the wife's by full right, and therefore she administers them and enjoys their usufruct. C. I. 1427; C. G. 1576; C. H. 1382. Yet she cannot alienate immovables, nor stand in judgment for them without the express consent of the husband, or, with the husband resisting, without sentence of the tribunal. C. I. 134, 136; C. G. 215, 217, 1576, 1538; C. H. 1387; cf. C. A. 91. The same must be said from C. G. 1536, if the wife is altogether separated in goods. But if the husband administers them from the express or tacit mandate of the wife and receives the fruits, he must restore only the fruits which then exist when the woman asks, or dies; but he must restore all the fruits which he received if the condition was added to the mandate that he render accounts of the fruits, or if the woman opposed herself at least by an extrajudicial act. C. I. 1427 seqq.; C. G. 1576 seqq. But from C. H. 1384, 1389 seqq., if paraphernal goods are handed over by the wife to the husband to be administered, they are then equated with dotal goods, whose dominion remains in the hands of the wife. From C. A. 1238, 1239, unless the wife opposes herself, by presumption of law the administration of the wife's free patrimony is judged to have been entrusted to the husband as legitimate procurator. But he is responsible only for the substance of the thing, or for the capital; he is not bound to give an account of the fruits received, unless this was expressly agreed.

To paraphernal goods belong, and they are the wife's, those goods which, during marriage, she acquires from her own goods, or from singular industry, or from her own extraordinary labor, especially if she exercises commerce in her own name, or also by subtracting something from what has been conceded to her for food, clothing, recreation, etc.; and also those things which were given to her with the express condition that they not fall to the husband. C. A. 1237; L. l. 3, n. 541.

As to the goods of the husband. The wife has no dominion over the goods of the husband. But since the wife is the companion of the husband, and the husband must feed the wife according to her condition, the wife can by her own right take for herself those things which are necessary to her for this reason. Lugo, de Iust. et Iur., d. 16, n. 72; Lessius, de Iust. et Iur., l. 2, c. 12, n. 85. And if by received custom of the region it is accepted that the wife spend something from the goods of the husband, she can also do this. Lugo, l. c. Therefore the wife can take not only those things which are necessary for the body, but also those things which pertain to relieving the mind and to the decency of her state. Lugo, l. c., nn. 68, 70. Nor indeed can she do this for herself only, but also for the children received from that marriage, for the utility of the family, or for removing some harm to it, and this even against the will of the husband. Therefore she can withdraw things from a prodigal husband in order to reserve them for the family in the future, or from an avaricious husband for making moderate alms. Lugo, l. c., n. 65; Lessius, l. c., n. 85. From the very nature of conjugal society the wife has administration of domestic things, the pantry, furniture, etc. C. He. 163; Lugo, l. c., n. 65; Lessius, l. c., n. 85. From C. I. 1432, if the wife administered the goods of the husband, she is subject to the same law to which he himself is subject in the administration of the wife's paraphernal goods.

But when the husband is absent or insane, the wife administers his goods, and she can spend them, according to the strength of the patrimony, for the sustenance and preservation of the dignity of the family, although perhaps the husband, if he were present or in control of himself, would not have spent them. From C. H. 1442, 1444, the wife administering all the goods of the marriage has the same faculties and obligations as when the husband administers them. Yet she cannot alienate or burden immovables. Lugo, l. c., nn. 16, 70; Lessius, nn. 12, 86; L. 541.

As to common goods. From C. I. 1433, 1435, 1436, 1438, 1439, 1441, in the marriage contract itself, although a dowry has been constituted, the spouses can enter together into a universal society, not indeed of goods, but of fruits coming from the goods themselves, whether movable or immovable, whether present or future. Yet this society cannot comprehend debts and credits existing before marriage, nor those which are later deferred by title of succession or donation while the communion itself lasts. The effect of this communion is to render common and divisible those things which are acquired by the spouses together or separately during the communion, whether by common industry, or by thrift made upon the fruits or incomes of the spouses, the debts of the communion itself always being deducted. Goods placed in common are administered by the husband, who cannot alienate them or subject them to mortgage except by onerous title, and if he leases them, he must observe the laws established for leasing which is done by a usufructuary. But the society ceases by the death of either spouse, by the declared absence of one, by definitive separation of persons, and by judicial separation of goods.

From C. H., when a contract concerning goods is lacking, by which they can also establish separation of goods between themselves, the marriage is judged to have been entered under the regime of legal society of gains, 1315, 1432. But if this society is excluded, without the rules by which the goods are governed being expressed, then the dotal regime is observed, and nevertheless the husband receives all the fruits of the society of gains just as if it existed, 1364.

Now by society of gains husband and wife make their own, by half, when the marriage has been dissolved, the gains and benefits indistinctly obtained by either spouse during marriage, 1392. By the law itself the proper goods of each spouse and the common gains are determined, 1396 seqq., 1401 seqq., and also the burdens and obligations of this society, 1408 seqq. The husband administers the society according to the established laws, 1412 seqq.; he can make moderate donations for the sake of piety and beneficence, but cannot reserve usufruct for himself, 1415.

The society is dissolved by dissolution of marriage, by the absence of either spouse, by separation of persons or goods, 1417, 1433. When the society has been dissolved, after an inventory has been made, and dotal and paraphernal goods have been restored, and the other burdens of the society have been satisfied, what remains is divided equally between husband and wife, or their respective heirs, 1418 seqq. Cf. ibid. 1435, 1436.

From C. G. 1393, even if spouses do not establish that certain goods will be common, nevertheless if any other pact is lacking, legal Community has place by force of law. For the pacts which can be entered by spouses before marriage constitute three classes, or a threefold regime, namely the dotal regime, concerning which we have already spoken, the regime of community, and the regime excluding community. Moreover, Community is either legal or conventional, according as it is constituted by law or by a special pact of the contracting parties. 1391, 1400 seqq., 1497 seqq., 1540 seqq. Legal Community coalesces: 1. from all movable goods which the spouses possessed on the very day of the marriage entered, or which afterwards come to them by title of succession or donation; 2. from all fruits and any revenues whatever of immovable goods possessed by the spouses before marriage, or coming to them during marriage; 3. from all immovable goods which were acquired from common goods during the time of marriage. Conventional Community consists in other pacts of the spouses, by which legal statutes can be restricted or relaxed. When these are lacking, the community is governed by the disposition of the law alone.

Under the regime of community the husband alone has administration of common goods. Indeed he can sell them, exchange them, and hand them over into mortgage, even without the consent of the wife. Yet he cannot donate immovables by gratuitous title, nor movables by universal title, or as to their universality or quota, that is, a half, third, or fourth part. He can dispose of some movable thing by gratuitous title, provided he does not reserve usufruct for himself. But when the community has been dissolved, goods and burdens are divided into two parts, unless the wife or her heirs prefer to renounce the goods, and thus to exempt themselves from the burdens. Debts are to be paid by each spouse, or by their heirs. The husband also has administration of the proper or personal goods of the wife. 1400, 1401, 1409, 1422, 1428, 1441, 1453, 1467 seqq., 1497 seqq.

A regime excluding community can be constituted by the spouses in two ways, namely: 1. by declaring that they enter marriage without community; 2. by establishing that each will be altogether separate as to goods. In the former case the man receives all revenues of the wife's goods and alone administers all things. But if they are consumed by use, he is bound to return their value. But in the latter case the woman has administration and usufruct of all her own goods. Each spouse concurs for the burdens of marriage by special pact; but if no agreement exists, the wife must concur up to a third part of her revenues. Therefore in this third regime, as also in the second, some dowry must be contributed by the wife, by which she may in part aid the burdens of marriage; but a dowry of this sort can be alienated by the husband. 1530 seqq., 1536 seqq. Cf. here 868, 1237.

From C. A. 1233, 1234. For communion of goods between spouses a special contract is required. But it is understood only for the case of death, and gives to the spouse a right to the half part of the goods constituted in communion which remain after the death of the other spouse. Cf. art. 1262, 1266.

From C. B. the regime of goods is twofold, legal and conventional. Legal matrimonial regime of goods. By the marriage contract the goods of the wife, even those which she herself acquires during marriage, are administered by the husband, who has their usufruct, but must sustain the expenses of marriage. The goods reserved to the wife are excepted, whether by law, namely clothes, precious gems, and instruments of labor, and goods acquired by labor or the personal exercise of a gainful profession; or by contract, namely those which were declared such by the marriage contract; by succession, legacy, or donation made with that reservation. The wife has administration and usufruct of these reserved goods. When administration and usufruct of the husband have ceased, the husband is bound to restore the goods to the wife and also to render an account of administration. But the wife can demand this cessation if her goods are placed in danger. C. B. 1363 seqq.

Conventional regime of matrimonial goods. Spouses can establish an agreement concerning goods both before marriage and after marriage has been contracted, and they can dissolve or modify the regime of goods. If by the marriage contract the administration and usufruct of the husband is excluded, or if the community of goods is dissolved, then separation of goods is had. But community can be either universal of goods, or particular, or particular of acquisitions, or particular of movables and acquisitions. The husband administers the community and sustains the burdens of marriage from the goods of the community. When the community has been dissolved, the debts having first been paid, those things which remain are divided into two equal parts between the two spouses, or the descendants of either and the widowed spouse. C. B. 1432 seqq.

Besides these things, which are constituted by various laws, all those pacts must be observed both by the husband and by the wife which in the marriage contract either were tacitly entered, according to the proper laws of the region, or expressly constituted by private will, provided however that these agreed pacts do not oppose good morals or the laws. C. I. 1378; C. A. 1217; C. G. 1387; C. H. 1315.

From C. L. It is licit for spouses before marriage to make a contract concerning goods, within the limits of the law, 1096. Agreements of this sort will not be valid unless they have been made by public writing, 1097. If no agreement is made, the marriage is judged to have been contracted according to the custom of the kingdom, 1098. A woman can reserve to herself the right of receiving part of the fruits of her goods, provided it does not exceed a third part, 1104. An agreement can be made of marriage according to the custom of the kingdom, of community of acquisitions, of separation of goods, of the dotal regime, 1099 seqq. Agreement according to the custom of the kingdom imports community of all present and future goods not excepted by law, 1108 seqq. Dominion and possession of these goods is with each spouse; administration is in the hands of the husband, 1117 seqq. When the Community has ended, its goods are divided between the spouses and their heirs, due equality being observed. But satisfaction must be made first to the woman, then to the man, 1123, 1124. Agreement of community of acquisitions does not comprehend goods which are had at the time of marriage, or which afterwards are had by succession or another gratuitous title, 1130 seqq. Agreement of separation of goods does not exclude from community goods acquired without express declaration, 1125. Each spouse preserves dominion of his or her own goods, and their free disposition, with however that restriction for the woman which is made by law, 1127, 1128. Under the dotal regime the husband can alienate movable goods, but is bound concerning their value, 1148. Immovable goods are inalienable except for cases permitted by law, 1149 seqq., nor can they be prescribed during marriage, 1152. When the marriage has been dissolved, dotal goods must be restored to the woman and her heirs, 1156 seqq.

C. He. has the regime of union of goods, communion of goods, and separation of goods. Unless otherwise disposed, spouses are subject to the regime of union, 178. By union of goods all goods which the spouses possess at the moment of the celebration of marriage, or acquire during marriage, are joined into one sole conjugal substance, 194. The part of this conjugal substance brought by the wife remains her property. The husband is owner of the goods which he himself brought, and of any conjugal substance which was not brought by the wife. The wife's revenues and natural fruits of goods brought by her are the property of the husband from the moment when they are owed or separated, 195. The husband administers the conjugal substance, uses and enjoys it as a usufructuary, 200, 201. When the wife has died, the goods brought by her pass to her heirs. When the husband has died, the wife recovers the goods brought by her. If, after separation has been made, an increase is had, two thirds of this pertain to the wife and her descendants, the third part to the husband and his heirs. If on the contrary diminution is had, it is to be sustained by the husband and his heirs unless it is proved to have been caused by the wife. And, if on account of debts made by the husband the wife would obtain less than half of the goods brought by her, her credit for completing this half part is privileged. The cession of this privilege in favor of individual creditors is null, 211 seqq.

By communion of goods all goods and revenues of husband and wife are joined into one undivided substance, which pertains to each. The husband administers it. By the death of either spouse, half part of the common substance pertains to the surviving spouse, the other half part to the heirs of the deceased. Increase is divided into two equal parts between the spouses or their heirs. Diminution must be sustained by the husband or by his heirs, unless it is proved to have been caused by the wife. 215, 216, 225, 240.

Separation of goods regards the whole substance of each spouse. Each preserves ownership, administration, and usufruct of his or her own substance. But the wife is bound to contribute, in an equitable portion, to the burdens of marriage, even with reserved goods. 192, 241, 242, 246. Goods are reserved either by matrimonial contract, or by the liberality of third parties, or by law. Reserved by law are those things which personally and exclusively pertain to either spouse; goods of the wife which serve her for the exercise of her profession or art; and the gain which the wife receives by laboring in her own name. Reserved goods of the wife are not comprehended in the union of goods. 190, 191, 194.

678 What can a wife do as to entering various contracts? - The wife cannot, without the consent and authority of the husband, donate, alienate, or subject to mortgage her immovable things, contract a loan, cede or demand capitals, stand surety, make a settlement, or act in judgment concerning these acts. C. I. 134; cf. C. G. 215, 217; C. A. 91. Nor can she undertake to manage another's affairs without authorization of the husband. C. I. 1743; cf. C. G. 1990. But a woman needs no consent or authority of the husband or of another when the husband is a minor, interdicted, absent, or expiating a penalty longer than a year, or absent, or when she is juridically separated by the fault of the husband, or when she exercises commerce. C. I. 135; C. G. 220. From C. He. 161, 163, the wife is the one who directs domestic economy and represents it. And from art. 167, the wife has the faculty of exercising a certain profession or art with the express or tacit consent of the husband.

He who contracts with a wife, without the consent and authority of the husband, when this is needed, is obligated to the wife both civilly and naturally; and the wife is likewise obligated to him. But restitution in full is given to the wife and her heirs, and also to the husband while marriage remains, and to those having cause, unless it is proved that what was paid to the wife went to her convenience and utility. C. I. 134, 137, 1157, 1300; C. G. 217, 225, 1304, 1312. From C. H. 1304, the wife is not bound to restore a thing received by contract, when it has been rescinded, unless she became richer by it. Cf. also art. 1163. From C. B. 1365-1371, 1395-1400, 1405-1407, the wife can freely dispose of goods reserved to her; but as to goods subject to the administration and usufruct of the husband, she needs the approval of the husband.

679 Can a wife sometimes stand surety for the husband? - R. Affirmatively, namely so that she may provide for domestic necessities. But otherwise negatively. Thus commonly. The reason is that the former is sometimes required by the good itself of the family, but the latter is excluded by this same good. Hence it follows that a wife is bound to pay debts legitimately contracted by the husband in the name of the wife, with her knowing and consenting, for the good and convenience of the family itself. L. 454. From C. I. 1405; C. G. 1558, the authority of the judge is required, or from C. He. 177, the consent of tutelary authority.

680 What is the law if a man and woman contracted an invalid marriage? - If each was aware of the nullity, there is indeed no marriage, and no right from positive law can be claimed from it, whether as to the dowry of the wife, or as to the legitimacy and hereditary succession of the children. C. 10, Qui fil. sint legit.; C. I. 116; C. G. 202; C. A. 160. Yet the son can, during his life, demand support from the father just as if he were legitimate. C. B. 1703. If each was unaware of the nullity, the marriage is just as if it were truly valid, whence rights flow from it as from a true marriage. C. 2, 8, 14, Qui fil., etc.; C. I. 116; C. G. 201; C. A. 160; C. B. 1699; L. l. 7, n. 425.

If one was aware and the other unaware of the nullity, civil rights are established for the spouse alone who contracted in good faith; but the children are legitimate as to each. C. 14, Qui fil.; C. ult., § Si quis 1, de Cland. desp.; C. I. 116; C. G. 202; C. A. 160; cf. arts. 1265, 1266; C. B. 1701, 1702; Schmalz., l. 4, t. 17, nn. 13, 18, 57; Lugo, d. 24, n. 8; L. l. 7, nn. 425, 432. Cf. here 223.

680bis. Can a woman be emancipated from the man, and obtain equality with him? - Emancipation of this sort of woman from the man in the family and in society, whether civil or religious, as also absolute equality in the same order of family and society, is against every law, natural and positive, divine, canonical, and civil, as is clear of itself. Yet from this it does not follow that the condition of the woman is vile, or that she is altogether to be depressed. The nobility of the woman appears from her first production, from her destination by universal nature for propagating the human race together with the man. Whence she is the man's companion. Gen. 2:18 seqq. Yet in this domestic society, the woman is under the power of the man. But this subjection of the woman is in no way servile, but economic. 1 Pet. 3; S. Th. 1 p., q. 92, a. 1; q. 94, a. 4. But if the discourse is about civil society, man by nature itself is destined for exercising rule and for undertaking the greater offices. Woman can exercise arts and lesser offices for which she has aptitude, and which, if she is a mother of a family, do not impede the duties of a mother of a family.

Ulpian, L. 2, de Diversis Regulis Iuris antiqui, lib. 50, tit. 17. Finally, in the Church of Jesus Christ, man and woman are of equal condition in order to faith, to grace, and to obtaining eternal glory. Gal. 3:28. But, since woman is altogether excluded from Order, the sacrament, as to the ecclesiastical hierarchy she is in an inferior condition with respect to man. Yet nothing prevents a woman also from exercising in the Church certain works of religion and charity for promoting the salvation of souls and the glory of God. 1 Cor. 14:34; Rom. 16:1 seqq. Therefore the emancipation of woman from man, or absolute equality between man and woman, cannot be admitted. Yet a woman can well be admitted to undertaking easier and secondary offices which seem more proper to woman, and for which she herself also has greater aptitude, outside domestic society. Consequently women can also be admitted to a certain broader education and instruction beyond domestic matters. But in that exercise of offices, and in this greater education, due precautions must be observed, lest public honesty suffer detriment, and the religion and good morals of women be exposed to danger of perversion.

The print's appendix has more on this paragraph: [On Feminism](/manuals/bucceroni/on-feminism). (ed.)


IV. Obligations of Relatives and Tutors

681 What are the obligations of other relatives? - As to other relatives, ascendants and descendants, the obligations are generally the same, with due proportion, as those of parents with respect to children, and vice versa. For all these, by reason of generation, of some from others, are mutually bound by a strict bond of piety, especially if, when parents are lacking, ascendants take up the care of grandchildren. But theologians commonly teach that they ought to take up this care, in defect of parents and tutors, as long as they are minors, and as much as they conveniently can. Other things being equal, the paternal grandfather is bound to take up that care before the maternal grandfather, as the doctors commonly teach.

As to brothers and sisters, these ought to pursue one another with mutual love, not only by common affection, as other men, but by particular affection on account of the close bond of blood. They also ought to help each other mutually as to the necessities of life, not only in extreme necessity, but also in grave necessity. L. 340.

The remaining blood-relatives and collaterals are likewise bound mutually to furnish love and help in necessity, according to the order of the degrees of consanguinity. The reason is that conjunction of blood and descent from the same stock and principle of life induces this special obligation of piety. Hence, in defect of parents, or quasi-parents, and ascendants, collateral blood-relatives also succeed to the obligation of furnishing support to one in need in ordinary necessity and beggary, if they can, or unless others are present who wish liberally to relieve a similar necessity. Struggl 20. "It must be said that someone from what is proper to him must satisfy parents more, or those from whom he has received greater benefits." S. Th. 2. 2, q. 62, a. 5 ad 4.

Since conjunction with other blood-relatives is not so great as with parents and children, in order that piety be gravely injured against them, a certain greater harm inflicted upon them is required, though less against brothers and sisters than as to others less closely joined. But against more remote relatives a special grave malice against piety is absent.

682 What about support to be furnished, as to various blood-relatives and in-laws? - By the right of piety some ought to exhibit or feed others if they are in necessity. But to furnish support, in the first place a spouse is obligated; second, descendants; third, ascendants; fourth, son-in-law and daughter-in-law; fifth, father-in-law and mother-in-law; finally, brothers and sisters, which obligation indeed is reciprocal. C. I. 132, 138-142; C. G. 203, 205, 207, 212; C. L. 172; C. H. 143 seqq.; C. B. 1601 seqq.; C. He. 228 seqq. Ascendants are bound in the order of proximity. C. I. 138; C. H. 144; C. L. 173. But descendants are bound in that order by which they would be called to the legitimate succession of the person in need. C. I. 142; C. H. 144. Support is owed to brothers and sisters if they are in very grave necessity. C. I. 141; C. H. 143; and C. L. 174, in defect of parents and other ascendants; from C. He. 329, when they are sufficiently rich. In those places in which civil law does not obligate brothers and sisters to furnish support to brothers and sisters, nevertheless natural charity and piety press gravely if brothers or sisters have been constituted in grave necessity.

But as to other more remote blood-relatives, besides brothers, if they are in grave necessity, the obligation is still present, although light, "since toward them also there is some obligation of piety, although not so strict." L. 339, l. 3, n. 946; Lugo, de Iust. et Iur., d. 24, n. 176. Yet the obligation of piety is present more strictly toward other blood-relatives of the direct line. Mother-in-law and daughter-in-law lose support if they pass to other nuptials, or if the spouse from whom the affinity arose has died leaving no descendants. C. I. 140; C. G. 206.

Parents cannot deny support to children because, against their will, they contracted nuptials with unworthy persons. L. l. 3, nn. 337, 949. "Sanchez, etc., say that a father is bound to furnish support not only to the son, but also to his wife, although he married her without dowry and against the will of the father himself. Besides, Azor, etc., hold that a father must feed the son even if the son has viciously consumed the portion already previously handed over to him." L. 336, 337. "But it is certain that parents are bound to furnish support to children, even spurious children, and even those born from condemned intercourse, if they cannot be sustained from elsewhere." L. 951.

Nor indeed generally is it licit to deny support because he who asks it came to poverty by his own fault, except to brothers and sisters from C. I. 141; and from C. B. 1611 only strict sustenance is owed. From the same C. B. 1963, 1969, if, an inheritance having devolved, an heir to be born must be awaited, the mother who cannot provide for her own sustenance can demand support fitting to her social condition from the inheritance itself up to the birth. Likewise the heir is bound to furnish support to the members of the family of the deceased for a month from the inheritance devolved.

But how much must be furnished is to be estimated from the necessity of the one asking and from the resources of the one giving. C. I. 143; C. G. 208; C. H. 146; C. L. 178, 179. Support comprehends food, clothing, habitation, and other things necessary for life, and, according to circumstances, instruction fitting for the person. C. I. 846; C. H. 142; C. B. 1610; C. L. 171. But an option is given either of receiving the needy person at home, or of furnishing him a pension, unless the judge has established otherwise. C. I. 145; C. G. 210; C. H. 149. But because this obligation of furnishing support is from charity and piety, not from justice, he who does not furnish it is not bound to restitution, nor is he obligated toward the heirs of the deceased who had the right to it. C. I. 144, 146; C. G. 209; C. H. 148, 150, 151. Cf. C. A. 171; C. L. 176; L. 339, 356, 946, 949, 951.

The obligation of furnishing support can vary according as the conditions of him who furnishes it, or who needs it, have varied. C. I. 144; C. G. 209. It ceases altogether when he who needed support has died, although it was owed to him from sentence of the judge, C. I. 146, or from donation or legacy, because these things are personal. Therefore if by legacy it was owed for ten years, if the one to whom support was left dies before that, the right of support does not pass to his heirs.

683 What about repairing harms? - The question is generally raised: Is a superior bound to repair harm inflicted by his subjects?

R. Affirmatively in the external forum, according to the various laws in force in various regions. Generally this obligation of repairing harm on account of the deed of another is either from negligence in custody and vigilance to be used, or from the choice of persons whom we deputize to do something. Cf. C. I. 1153; C. G. 1384; C. H. 1903, in which express mention is made: 1. Of the father, and, when he has died, from C. G., or is lacking from C. I., of the mother in relation to minor children dwelling with them; and in C. I. and in C. H. of tutors in relation to those whose administrators they are, likewise dwelling with them. 2. Of the master and of the one commanding in relation to servants and mandatary persons in the exercise of functions to which they themselves destined them. 3. Of the teacher and craftsman in relation to students during the time in which they are under their vigilance. But nothing is established about the husband in relation to the wife.

Moreover, an obligation of this sort, whether in parents or in tutors, whether in masters and those commanding, whether in teachers and craftsmen, ceases, from each Law, Italian and French, whenever they prove that they could not have impeded the deed concerning which otherwise they would have to respond; or, from C. H., that they used due diligence. C. G. 1424. From C. B. 828 seqq., children before the completed seventh year by no means answer for harm inflicted. After the seventh year and before the eighteenth year, they answer for it if necessary discretion was not lacking. But those who ought to watch over them must repair the harm if they omitted to use due diligence. The same is established about one commanding another some business, if this other inflicts harm on another in the execution of that business, unless the one commanding used ordinary diligence. From C. He. 333, the head of the family, or of domestic communion, answers for harm inflicted by a member of it who is a minor, interdicted, or of infirm mind, unless he demonstrates that ordinary diligence required by the circumstances was used.

R. Negatively, speaking generally, in the internal forum. The reason is that the quality of superior brings only the burden of governing subjects rightly, but by no means the obligation from a debt of justice of impeding harms of his own subjects, and much less of others who are not subjects, unless he ought to impede them either from a special contract or from a special office. Hence a private schoolmaster who does not correct students stealing or detracting from others, although he ought to imbue them with good morals and receives payment for this, nevertheless is by no means bound to restitution to those from whom the students steal or whom they detract, since nothing was done with them.

Speaking generally; for they who preside over others are bound concerning harm if they do not prohibit it in that thing or office in which they ought to be over them, for example, if the apprentice of a pharmacist gave poison instead of medicine, provided they do not lack grave fault. The same altogether holds if from your animal, or from your thing, with your fault harm happened to another, if, for example, your dog, untied, bit one entering, or your house, collapsed from age, killed several. Inst. 1, l. 1, t. 7; l. 4, tt. 5, 8; Dig. 1. 47, t. 5; C. A. 1308, 1309, 1314-1316; C. L. 2394 seqq.; Gousset 963 seqq.

684 What are tutor and curator; and to whom are they given? - To those who cannot protect themselves and their own, if they are not under paternal power, a tutor or curator is given. C. A. 187; C. B. 1773. Tutor and curator differ from each other: 1. because a tutor is given principally to the person, secondarily to things. But a curator is given either only to things, or principally to things, and only secondarily to the person, at least regularly speaking. C. A. 188, 209; C. B. 1793, 1794, 1909.


	They differ because a tutor cannot be given for a certain thing and cause. But a curator can be given for certain things and determined causes. And thus C. I. 980; C. B. 1961, a curator is assigned to an unclaimed inheritance; C. A. 274, 690; C. L. 157; C. B. 1912, a curator is given to the inheritance of future offspring to be born, and to an inheritance when legacies burden it whole and the heir refuses to administer it. C. B. 1911; C. L. 55 seqq., a curator is given to the goods of one absent. C. B. 1913, 1914, a curator is given to the goods of an unknown owner, and to goods coming from public collections when their administrators are lacking.



	He who is under tutelage can do absolutely nothing. He who is under care, if he is an emancipated minor, can with the assistance of the curator demand principal sums and pursue judgments, C. I. 318; C. G. 482; if he is a major declared incapable, or deaf-mute or blind from birth, he can do all things with the assistance of the curator. C. I. 339, 340; C. G. 513; C. A. 269, 270.



	They differ from Common Law, because a tutor is regularly given to a ward or one below puberty, and to him who is compared to one below puberty. But a curator is given to a minor or pubescent up to the twenty-fifth year of age. Inst. 1, l. 1, tt. 13, 23; Ferraris, v. Tutela, 10 seqq. From More Recent Law, a tutor is given to a non-emancipated minor and to one interdicted from the administration of goods. But a curator is given to a son soon to be born; to a minor called to an inheritance; to an emancipated minor; to a major declared incapable because of infirmity of mind or prodigality; to an absent person; to a deaf-mute, or one blind from birth. C. I. 236, 241, 245, 247, 277, 314, 315, 329, 339, 340; C. G. 389, 393, 405, 450, 482, 505, 509, 513; C. B. 1773, 1893, 1901, 1909-1914; C. L. 55, 65, 317, 337, 349, 356. From C. H. 199, 200 no distinction is had between tutor and curator as to name; but as to the thing it is preserved. For a tutor is given both to the person and goods, and only to goods. Subject to tutelage are non-emancipated minors, the insane, deaf-mutes, prodigals, and the interdicted. Almost the same is had in C. A. 187, 188, 269, 270, 275.





But in any tutelage a protutor must also be chosen, whose role it is to supply the place of the tutor and protect the minor if the minor's good is opposed to the good of the tutor. C. I. 265; C. G. 420; C. H. 201, 234; C. L. 205. Cf. C. A. 211, 215; C. B. 1791, 1799; L. 917; C. L. 187 seqq.

685 Who designates a tutor; who can be tutors? - R. To the first: The following can give a tutor: The parent who dies last, either by testament or by public instrument, C. I. 242; cf. C. A. 196, 197; C. H. 206; the family Council, if the parent did not designate and those whom the law designates are lacking, C. I. 245; cf. C. A. 198, 199; C. H. 204, 211, 212, 231; the council of tutelage and the judge in certain cases, C. I. 248, 261, 262; C. A. 189, 190, 199, 204. The family Council is constituted for legitimate children; the Council of tutelage for acknowledged illegitimate children. C. I. 249, 261; C. B. 1774 seqq., 1852 seqq., 1858 seqq.; C. L. 203.

R. To the second: Since the tutelage of minors is a public office, filled with many cares, not all can assume it, nor can all reject it or ought they to; but only persons capable by law and designated by law. C. I. 268 seqq.; C. G. 427 seqq.; C. H. 202, 203, 237 seqq., 244 seqq.; C. A. 191 seqq., 201; C. L. 186 seqq. Tutelage and care by law belongs to the spouse, father, mother, paternal grandfather, maternal grandfather, C. I. 315, 330; C. G. 402 seqq.; C. B. 1776, and, these being lacking, to the nearer blood-relatives. C. A. 198. Cf. C. L. 200, 201, 227 seqq.; Inst. 1, l. 1, tt. 14-20, 25, 26; C. B. 1776 seqq.; C. L. 200.

686 What are the duties of tutor and curator? - A tutor has care of the person of the minor and of his education, especially religious education, and represents him in civil acts, and merely administers his goods. C. I. 277, 296, 318; C. G. 450, 457, 481; C. H. 261 seqq.; C. A. 188, 205, 216, 243; C. B. 1793, 1801 seqq.; C. L. 243 seqq., 258 seqq. Hence he cannot exceed the limits of administration. C. I. 296 seqq., 301; C. G. 456 seqq., 482; C. A. 233, 484; C. H. 269, 275; C. B. 1804, 1831. A curator furnishes assistance and authority to him who is under his care. C. I. 318, 339, 432. Therefore the power of tutor and curator is confined within certain limits, and in any matter whatever of graver moment is dependent upon the family Council and even upon the homologation, or confirmation, of the tribunal. C. I. 296, 297, 301; C. G. 457, 467; C. H. 269 seqq., 293 seqq.; C. A. 216, 233; C. B. 1803 seqq.; C. L. 74 seqq., 263 seqq.

Therefore both tutor and curator are bound to use great fidelity in their own office, as a good father of a family, and if he gravely fails in fulfilling it, he sins gravely, even against justice, by force of a quasi-contract, and they are bound to compensation of harms. C. I. 277, 302; C. G. 450, 469; C. A. 202, 204, 228, 264, 265; C. B. 1805, 1833, 1848; C. L. 220 seqq.; L. 341, 917, 918.

A tutor, unless he is the paternal or maternal grandfather, must give surety, from which however the family council can dispense him. C. I. 292. Cf. C. B. 1844; C. H. 252 seqq. From C. A. 237, a tutor is not obligated to surety. Besides this, from the beginning of tutelage he must make a statement and inventory of the goods of the minor. C. I. 281; C. G. 451; C. A. 222, 223, 224; C. H. 264; C. B. 1802.

Each year, while tutelage lasts, unless he is the paternal or maternal grandfather, he must render an account of his administration to the family Council, C. I. 303; or to the substituted tutor, C. G. 470; or to the pupilary judge, C. A. 238, 239. Cf. C. H. 279 seqq.; C. B. 1837 seqq.; C. L. 249 seqq.

When tutelage has been completed, he is likewise bound to render an account of his administration, C. I. 302; C. G. 469; C. H. 281; C. B. 1890, and he is bound concerning less diligent administration, unless he is freed by legitimate prescription. C. I. 309; C. G. 475; C. H. 287; C. B. 1833; Inst. 1, l. 1, t. 21. Acts of the family council and tutor need the homologation of the tribunal when the matter concerns alienation of the goods of the minor, receiving money by loan, and other graver matters. Homologation is ratification, confirmation.

687 Note: The tutor or protutor cannot buy or hire the goods of the minor, nor can he accept the cession of the rights of the minor. No agreement can be made between tutor and minor, nor can any testamentary disposition useful to them be made before the account of tutelage has been rendered and approved. Yet he has the right to compensation for expenses made by reason of tutelage, and to fitting remuneration for his office. C. I. 300, 307, 769, 1457; C. G. 156, 450, 472, 907; C. H. 269, 270, 275, 276, 285, 753; C. A. 266, 271; C. B. 1795, 1796, 1805, 1834-1836; C. L. 73, 243 seqq.; L. 917.

688 You will resolve: A tutor or curator cannot make donations or gratuitous remissions from the goods of the ward; he is constituted not for destroying, but for protecting. Except a remuneratory donation; for thus he can, for example, add something by liberal donation to a stipend owed for liberal service. Lugo, d. 23, s. 10; L. 341; C. H. 275; C. B. 1804.

689 What are the obligations of a minor? - A tutor is in the place of a father. Hence the duties of a minor toward him are similar to those which would be owed to the father himself. But the obligation of a minor toward a curator is lesser; yet as to administration of goods he must both be subject to him and bear a grateful mind. Yet a minor is not bound, whether toward curator or toward tutor, as strictly to love, reverence, and obedience as toward parents. For his dependence upon them is far less than upon parents. C. I. 280; C. H. 263; C. A. 217.

690 What is the value of the acts of tutor and curator? - Those things which are done according to the laws, whether by tutor or by curator, are valid and firm, and therefore by no means liable to rescission, although they were not useful, but harmful, to him who was under tutelage or care. C. I. 335, 1300, 1304; C. G. 1314. On the contrary, those things which were not done according to the laws, although usefully managed, can be revoked through restitution in full. Through restitution; for meanwhile they are valid. C. I. 1107; C. G. 502, 1125, 1304; C. H. 1291; C. B. 1829 seqq.

691 How do tutelage and care end? - They end on the part of the tutor or curator by his legitimate excuse, removal, death, or by the affairs committed to him now completed. On the part of him whose tutor or curator he is, by his majority of age, or when the cause of interdiction or inhabilitation has ceased, or by his death. C. H. 278; C. A. 249, 251, 253, 283; C. B. 1882 seqq.; C. I. 388, 342; C. G. 512, 514.


V. Obligations of Inferiors and Superiors

692 What is the distinction between slaves and servants? - Servants are distinguished from slaves. Slaves are those who, by the law of nations and civil law against natural liberty, are subject to another master, so that they can be possessed, alienated, and sold after the manner of patrimony. Schmalz., l. 4, t. 9, n. 1 seqq. "The appellation of slaves flowed from this, that our commanders are accustomed to sell captives, and by this to preserve them and not kill them." L. 239, de Verb. sign. But servants are not slaves, but free persons who freely enter contracts of service, by hiring their works for a certain or uncertain time in the service of a master and his family. Hence servants are of the family, and therefore are also called familiars or domestics. Servants are under the governance of the master, and masters have rights and obligations toward servants. Although by servants and those of the family is not properly understood one who furnishes the duties of service only for one or another hour of the day, nevertheless those are sufficiently understood as familiars who have a stable seat for the whole day in the house of the master and serve him, but sleep at night in their own house. S. Th. 2. 2, q. 102, a. 1.

Therefore servants are also distinguished from workers. For these hire their works to some master for a certain time and labor, but are not received into his house and family, nor are they properly subject to his governance. From the contract of works there arises an obligation of commutative justice, for the servant to furnish his works to the master, and for the master to pay the agreed wage. But from the fact that he is taken into part of the master's family, the master has the right and office also of ruling and governing the servant for the common good of the family; but the obligation of observance and obedience falls upon the servant in those things which pertain to domestic order. And thus S. Th. 2. 2, q. 65, a. 2, not from some pact or from commutative justice, but from the order of society, although imperfect, recognizes in the master, besides dominion of ownership over the works of the servant, dominion of jurisdiction or power extending itself over the person even to moderate correction of him.

693 What are the obligations of masters? - Masters are bound toward their servants: 1. To treat them kindly, that is, by addressing and commanding them decently and humanely, by furnishing good and sufficient food, by not burdening them with too many works, by not exposing them to harmful and dangerous works without due precautions, and by conveniently caring for the sick. And generally they are bound to fulfill the offices of charity toward their own servants more than toward others, because servants labor for them, and as it were live for them, and are of the family. This is clear from natural law, and from Sacred Scripture. Ecclus. 33:31: If you have a faithful servant, let him be to you as your soul; treat him as a brother. Eph. 6:9: And you, masters, do the same things to them (servants), forbearing threats; knowing that both their Lord and yours is in heaven, and there is no respect of persons with him. C. He. 331, 332.


	To govern them conveniently, having due regard for the goods of religion and salvation, to instruct and correct them conveniently; for the master is head of the servant, just as of the whole family; but it belongs to the head to direct, where there is need. It seems also clear from the words of Paul, 1 Tim. 5:8: But if anyone does not have care for his own, and especially for those of his household, he has denied the faith, and is worse than an unbeliever. But the servant is reckoned among domestics. C. He. 332; Elbel n. 950.



	To pay a just price; for the matter concerns an obligation of justice and natural equity; and defrauding such a wage is numbered among the sins crying to heaven. 1 Tim. 5:18; 1 Kings 30:13; L. 342; S. Th. 2. 2, q. 102, a. 1.





The print's appendix has more on this paragraph: [On Moral Theology and on Liberty](/manuals/bucceroni/on-moral-theology-and-on-liberty). (ed.)

694 You will resolve: Masters can sin, and indeed even gravely: If they do not concede time to servants for learning the rudiments of the Christian faith, or do not send them to catechism and sermon; if they do not take care that at the due time they assist at Mass, confess, and communicate. If they hire or retain in the house servants addicted to illicit sects, irreligious, impious, blaspheming, speaking base things; if they do not warn and correct those sinning gravely, or do not dismiss those unwilling to promise amendment, unless perhaps they especially need their works and cannot find others. If they do not watch, as far as lies in them, that servants abstain from sins; if they permit an occasion of sinning to them; if they lead or entice them into sin by bad example or solicitations.

If they do not pay the promised or just stipend, or delay it too much; if they do not care for sick servants, and immediately expel them, or dismiss them before the fixed time without just cause. Catholic Epistle of Blessed James 5:4; C. B. 618; C. He. 331, 332; L. 342. For understanding the gravity of sin as to the aforesaid omitted warning, correction, and vigilance, and the scandal that followed, it is often necessary to open the condition of the master. For as to extraneous persons grave fault is often absent. Almost the same are the obligations of other masters toward workers who labor in their factories.

695 What are the obligations of servants? - Servants are bound to furnish to masters: 1. Reverence; for thus the Apostle, 1 Tim. 6:1: Let servants judge their masters worthy of all honor. From this, those can sin even gravely who mock masters, spurn them, or manifest their hidden defects. 2. Obedience and compliance in all those things to which they have obligated themselves by force of contract and by force of positive laws, C. A. 1172; C. B. 616, 617, and in those things which regard good morals. For by force of service there arises a relation of superiority and subjection between master and servant. Therefore, if the right of governance belongs to the master, the obligation of obeying corresponds to the servant. Thus Eph. 6:5: Servants, obey your carnal masters with fear and trembling in the simplicity of your heart, as Christ. And 1 Pet. 2:18: Servants, be subject in all fear to masters, not only to the good and modest, but also to the difficult. Hence they sin more or less, by reason of matter, who, when something is prescribed to them, grumble, answer insolently, waste time uselessly, neglect to perform the prescribed labor, or labor for themselves with damage to the master; and in one word, all those who do not furnish the service which ordinarily is usually required and furnished by such persons. 3. Fidelity; according to the words of Paul to Titus 2:9: Servants are to be subject to their masters... not defrauding, but showing good faith in all things. Hence they sin, and often gravely against justice, who do not have care for things entrusted to them, who by their fault allow them to become worse, who steal expensive foodstuffs, or those not usually given to them, whether for eating, or for giving or selling to outsiders, who manifest secrets of the family, especially if harm follows from this. Leo XIII, Enc. Quod Apostolici, 28 Dec. 1878; S. Th. 2. 2, q. 103; L. 343.

For understanding the gravity of the sin, by reason of irreverence, disobedience against observance and dulia, and infidelity against justice, the condition of service must be manifested in confession. Otherwise the grave malice which is had is either not declared, or is not sufficiently expressed in its lowest species. Almost the same are the obligations of workers toward their own patrons.
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696 Note: "Wages are owed to servants sick for a brief time, for example, for a few days, because the time of the year for which they are hired is to be taken morally, or no attention is to be given to a defect for a brief time; for a small time with respect to the whole year is to be reputed as nothing. But otherwise, if the servant is sick for several months, because wages are by no means owed for an office not furnished. L. 346. Nor is the master bound to expenses to be made for care, or for remedies and the work of a physician. All agree on this if the expenses are notable; indeed St. Liguori, n. 864, after Lugo, admits this, at least as probable, if the expenses are light. But no wages are owed to workers, even those sick for a brief time, because they are hired by the day... therefore they must be paid only for individual days, indeed for half a day, if they fail for half a day." Gury, Cas. 972; C. B. 616, 617.

A master cannot dismiss a servant before the established time without grave cause. The reason is that a contract of hiring is truly onerous, obligating each party according to the measure of the matter. Therefore, just as a servant cannot desert the master without grave cause if the latter, by defect of the servant, would have to undergo grave harm, so likewise neither can a master without grave cause cast off a servant hired for a year. A master dismissing a servant before the time without sufficient cause is bound to repair the harm arising from this. But if a servant departs before the established time, per se he has a right to salary almost according to the proportion of time served, though somewhat less; but if the master suffers grave detriment from the departure of the servant, he can retain a proportionate part of the stipend. L. 342, 345; C. H. 1584; C. B. 620 seqq.

Servants can rightly receive salary from a master burdened by debts if they have furnished service in good faith. For it is the just wage of labor, and the master gives his own thing. "But whether they are bound to depart if they notice that the master is rendered unable to satisfy debts from such service? Navarrus, etc., affirm. Yet Molina denies, and not improbably, says Laymann. For they do not sin against justice if, asked by the master, they serve and receive wages; nor against charity, if others will not be lacking for serving." L. l. 3, n. 694, and this especially if the master needs the servant.

697 Are servants bound to restitution when they culpably do not impede harms which are inflicted upon the master? - Either servants are hired to guard and defend the family estate, and to watch and impede lest any harm be inflicted upon it, as administrators, guards, etc., who are usually called by this name rather than by the name of servants; or they are hired for mere labor and furnishing their work in necessary things of the family, who are commonly called servants properly. In the first case they are bound to restitution and compensation of harms. For they are bound to impede the harm of masters from office and contract, and therefore from strict commutative justice.

In the other case, some say that even servants are bound to compensation of harms, whether they are inflicted by outsiders or by other servants. Their reason is that by force of the service itself, the master commits his things into custody to each servant. Others more commonly and more probably say that they are bound if theft and harm is committed by outsiders; but that they are not bound if it is committed by other servants or domestics. The reason is that by the very fact that they are admitted into the family, they are indeed judged to undertake the obligation of defending it against outsiders, but by no means also against other familiars. Finally, others say that servants are not bound to restitution or compensation of harm. For although they are obligated from charity to impede that harm, nevertheless they are not obligated from justice. For they are indeed hired to furnish labor and their work in necessary things of the family, but by no means also to guard and defend the goods of the family. Special servants and ministers are placed over custody and vigilance above domestic things or the family, and specifically over care and custody of the pantry; and to these the keys for guarding things are handed over. Therefore then servants are bound to restitution or compensation of harm, when that care and custody of the family estate has been committed to them by special duty, either explicitly or implicitly, for example, when a key is given to them for taking something from some place, because for then the custody of that place is entrusted to them. Given this variety of opinions, the confessor ought prudently to abstain from urging the obligation of restitution. Lugo, d. 19, nn. 105, 106; L. l. 3, nn. 344, 573.

698 Can servants, judging that the salary is below the work furnished by them, use hidden compensation? - R. Affirmatively, if masters do not pay the stipend established by agreement, or diminish it. For then they openly injure commutative justice. Ithur., Cas. 1, n. 2.

R. Negatively, at least speaking generally, outside the aforesaid case. This is proved: 1. from prop. 37 condemned by Innocent XI. 2. For although they have agreed about a lower price, nevertheless the contract, as being just in conscience, must be stood by. At least speaking generally, because several except: 1. If the servant is compelled by force or fear to consent to an unequal price. 2. If, compelled by necessity, he consented to it, provided however that the master would not already have justly found other servants at the same low price, or did not receive this one asking from mercy. Indeed, if a servant serves with no wage established, from mere charity of the master, so that he may be fed by him, he can claim none, "just as happens with boys whom nobles or Bishops are asked to admit into their family; for then it suffices if the masters give them food, clothing, and habitation, since such is the custom." L. 348. 3. If he is unwillingly burdened with undue works. 4. If he increases the works from the will of the master, whether express or tacit; for the worker is worthy of his wage; but otherwise if he himself altogether spontaneously increases the works, because then he is judged to remit the works in order to conciliate to himself the favor of the master. L. 522, 523; E. M. 1473.

699 Note: What has been said of servants is to be said likewise of other workers, and of merchants. What the just compensation is can also be left to the judgment of the servant, if he is prudent and of a timid conscience. But in practice the matter often is not without danger of illusion. The practical danger must also be guarded against, lest, if he is discovered to have taken the master's money secretly, he be denounced as a thief and condemned to prison. L. 524.

700 What are the obligations of teachers and pupils? Between teachers and pupils there are, in a certain way, the same obligations as between parents and children. The reason is that parents, whose right and obligation properly concerns the education and instruction of children, substitute teachers for themselves, who therefore hold their place in this matter toward the children. Therefore masters and preceptors owe to pupils love, good example, right education, correction, and true doctrine. Hence they are bound to perfect themselves in the science which they teach, in order to instruct others duly; to promote the progress of pupils in letters, as much as lies in them; to turn them away as much as they can from others who are defiled by depraved morals, whom they ought in no way to admit into their schools. They can also sin gravely when they neglect the instruction of pupils, or punish them unjustly or indiscreetly; but especially if they seduce them, by driving them toward sins; if they do not teach good morals; if deliberately they teach false things as true, or things harmful to salvation; if they retain pupils imbued with bad morals, who are pernicious to others, etc.

They can sin gravely, however, both by reason of office and by reason of the stipend which they receive. If the teacher has assumed from quasi-contract a special care for the education of his pupils, by contrary sins, for example of scandal, not only charity but also justice is violated. Hence the condition of teacher is to be explained in those sins. Pupils are bound to show teachers love, reverence, and obedience, because of their superiority and care, while they are instructed by them in good morals and arts. The reason is clear: for this is what the reciprocal obligation of pupils to teachers imports; teachers would plainly be obligated in vain to instruct them, or to imbue them with good morals, unless pupils likewise were obligated to follow the admonitions and precepts of the teachers. Pupils sin, however, gravely or lightly according to the gravity or lightness of the matter itself, and its various circumstances, if they do not obey teachers in things pertaining to studies and good morals; if they do not show honor and reverence to teachers; namely if, far from studying diligently, they waste time in idleness, play, or other follies against the will of their teachers; if they detract from teachers, or ridicule them, jeer at them, afflict them with curses, calumnies, annoyances, etc. C. 1. ult. de Magistr. etc.; Clem. 2. e. t.; L. 361; S. Th. Quodl. 3, a. 9; E. M. The condition of pupil is to be explained in grave sins against due reverence and obedience. Otherwise the grave malice against observance is not declared.

700bis. Schools: By her native right the Church has true authority over schools, whether private or public, in order to her own end. And the Church has in fact always applied care lest schools, even lower schools, be lacking, and for the sake of the poor, as may be seen in the Decrees, title de Magistris, and lest anything be demanded for the license to teach. Parents sending their children to heretical, schismatic, neutral schools generally sin gravely. They can be excused from the gravest necessity, scandal being removed, and the proximate danger of all perversion against faith and morals being removed, and suitable means being used for the right, Christian, and Catholic education of the children. E. M.

Studies: The teaching of Sacred Scripture is to be imparted in each Seminary, according to the prescription made on this matter by Pius X, Litt. Quoniam in re biblica, 27 Mar. 1906.

In the plan of studies, moreover, those things are to be observed which are contained in the Encyclical Letter of Pius X, Pascendi dominici gregis, section I, "Primo igitur," and following, and are repeated in the Motu Proprio Sacrorum Antistitum.

Therefore scholastic Philosophy is to be handed on, especially that which was handed on by Saint Thomas, concerning which whatever was sanctioned by Leo XIII remains in force. Scholastic Theology also is to be handed on. But account is also to be taken of positive theology, and indeed more than before, yet with due moderation. The science of philosophical matters cannot decline from divine and ecclesiastical authority. Profane disciplines also are to be cultivated, especially those of natural things, yet with no harm to sacred studies. As to the directors and teachers to be chosen for Seminaries or Catholic Universities and religious houses of studies, whoever, in any way, shall have been imbued with modernism are to be barred both from the office of governing and from the office of teaching. All books, periodicals, and any reviews which have the savor of modernism are to be permitted neither to adolescents in Seminaries nor to hearers in Universities. Besides this it is prescribed that individual teachers, before beginning lectures at the start of the year, show to their Ordinary the text which each has proposed to himself in teaching, or the questions or theses to be treated; then that during the year itself the method of each one's teaching be examined; and if it should appear to depart from sound doctrine, this will be the reason why the teacher is immediately to be removed. Finally, besides the profession of faith, they are to give an oath to their Ordinary, according to the established formula, and with their name subscribed.

The same thing must be furnished each year to their moderators by teachers or lecturers in religious orders before they begin lectures; namely they are bound also to show to them the text of lectures, and the questions or theses to be treated, and at the beginning of the year to give the oath. For the effect of sacred ordination, years of studies cannot be said to be completed by the feast of Pentecost or of the Most Holy Trinity; rather it is required that the scholastic course of nine months be completed, with the final examination successfully passed. E. M. Ordering of studies: In the Seminaries of Italy the ordering of discipline, and of schools and studies, is to be observed which is contained in the Circular Letter of the S. C. Consist., 16 Jul. 1912, A. A. S. vol. 4, p. 491 seqq. The S. C. Consist., Circular Letters 16 Jul. 1912 and 17 Oct. 1913 to the Ordinaries of Italy, recommends that in the Seminaries of Italy scholastic texts more apt and of safer doctrine be used, with others excluded, which can be dangerous for the formation of clerics. Hence in particular in the aforesaid letters are excluded: Il primo passo alla filosofia of Aloysius Ambrosi, the manual works of ecclesiastical history by F. S. Funk and F. S. Kraus, the manual work of Patrology by Rauschen, works of consultation and erudition, Delehaye's Leggende agiografiche, and similar things. E. M.

Academic Degrees: Regulars can have the habitual faculty from the S. C. to obtain academic degrees from the Biblical Commission. Degrees regularly are necessary for various dignities and ecclesiastical offices, for the Episcopate, for the Archdiaconate, for the penitentiary, theological, and scholastic Canonry, for the office of capitular vicar, Advocate before the Roman Congregations. Assistants in Rome must be distinguished by the laurea of doctor in sacred theology and in canon law. C. Sapienti Consilio, Ord. serv. in R. C., Normae pecul. c. 6, n. 5. E. M. Doctorate: Let no one hereafter be given the laurea of Theology and Canon Law who has not previously completed the established curriculum in scholastic philosophy. But if he should be given it, let him be given it in vain. The precept that no one is to be given the laurea of Theology unless he first has obtained the laurea in philosophical disciplines, or at least has furnished certain testimony concerning the completed curriculum in Scholastic Philosophy, is strictly to be observed. If anyone is enrolled in the same year in the Faculty of Theology and of Canon Law at the same time, even if in different Institutes, let him be deprived of every right to receive degrees. But if he is given some degree, let him be given it in vain. No one can be admitted to the school of the canonical text unless he proves by written document that he has studied for a year in some Institute in the Institutions of Canon Law. Those to be promoted to the doctorate are bound to make the profession of faith, according to the formula prescribed by Pius IV, with the addition prescribed by Pius IX. Academic degrees obtained in Rome or elsewhere at Catholic Universities or Pontifical Institutes are to be judged altogether valid in other places, without new confirmation, or new taxes to be exacted. The laurea of Doctor in Theology or in Canon Law, which is granted through the S. Congregation of Studies, without any examination made, but because of excellent merits, has all the rights and privileges of any other doctoral laurea. The manner of testing the doctrine of candidates for academic degrees in Sacred Scripture is found in Acta Apostolicae Sedis, vol. 3, p. 47 seqq., p. 296 seqq. Teachers, at the beginning of the year in Seminaries, and teachers or lecturers in religious orders, after the profession of faith has been made, are likewise bound to emit the oath, according to the formula prescribed by Pius X, M. P. Sacrorum antistitum. Before anyone is admitted by the superiors of some school, lyceum, or university to academic degrees, it must be evident by document that he was not enrolled in another institute. E. M.
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701 What are the obligations of inferiors as regards ecclesiastical Superiors? Subjects are bound to show to their spiritual Superiors love, honor, and obedience in those things which pertain to their jurisdiction and care; likewise necessary support. Proof: 1. This is clear from many places of Sacred Scripture, 1 Tim. 5:17, 18; Heb. 13:17, etc. 2. As to love, reverence, and obedience, because they are superiors, having true jurisdiction; as to support, because the laborer is worthy of his wage. As to those who serve the common utility, that is, Princes, soldiers, and others of this sort, the stipends of livelihood are owed by the people; so also to those who minister to worship for the salvation of the whole people, the people owe stipends of sustenance. Trid. s. 25, C. 17 de R.; Leo XIII, Enc. Sapientiae christianae, 10 Jan. 1880; S. Th. Quodl. 6, a. 10; Quodl. 10, a. 12; E. M.
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702 You will resolve: Therefore all Christians are bound under grave fault to obey the Supreme Pontiff in matters pertaining to faith, to morals, and to Christian discipline; for in these he is the Vicar of Christ on earth. In the same way, diocesan subjects are bound to obey Bishops, according to the nature of the matter, in those things which pertain to their jurisdiction. They must also depend on the Supreme Pontiff and on the Bishops as regards Catholic social action. For the Supreme Pontiff and the Bishops have the right of directing it. Pius X, 1 Mar. 1905, Ep. to Card. Svampa.

703 What are the obligations of ecclesiastical superiors? Spiritual Superiors in turn are bound to show to subjects love, care, doctrine, and good example. Proof: 1. This is clear from many places of Sacred Scripture. Cf. Epp. to Timoth. and to Tit., and from Trid. s. 23, C. 1 de R. 2. This is evinced from their very office. Hence neglect of souls as to care and administration of the sacraments, as to doctrine and correction in ecclesiastical superiors, is not only against charity, but also against justice, and for the most part a mortal sin, according to that saying of Ezech. 34:2, 4: Woe to the shepherds of Israel ... that which was weak you have not strengthened, and that which was sick you have not healed, etc. L. 357 seqq.
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704 What are the obligations of subjects toward civil authority?

Subjects are also bound to show love, reverence, and obedience to secular superiors. For in the civil order they are true superiors, bearing toward us in the temporal order the place of God Himself. This is confirmed from Sacred Scripture, Rom. 13:1 seqq.; 1 Pet. 2:13, 17. For this reason the Catechism of the Council of Trent compares and joins an obligation of this sort with that by which we are bound toward paternal and ecclesiastical authority. For, p. 3, on the 4th Commandment, section 15, after it has taught that parents and ecclesiastical superiors are to be honored with due honor, it adds: "The same must be said of Kings, Princes, Magistrates, and the rest, to whose power we are subject. For if we pay them any honor, it is referred to God; for an eminent degree of dignity has the veneration of men, because it is a likeness of divine power; in this also we venerate the providence of God, who has attributed the administration of public office to them, and uses them as ministers of His power." Hence it is clear that reverence is to be shown not only to Princes, but also to their officials according to their office and dignity.

Leo XIII, Enc. Letter Quella lunga, 29 Jun. 1881; S. Th. 2. 2, q. 104, a. 5, 6; Quodl. 8, a. 7; Quodl. 10, a. 12; E. M. Therefore it is not fitting to speak rashly about those who perform public office, nor maliciously to carp at their deeds; although it is permitted to scrutinize them and to speak and write publicly about them, insofar as the laws permit this, so that right judgment may be made concerning them and public utility may be provided for. Therefore they sin against charity and justice who announce in newspapers the hidden offenses of certain persons, which do not harm others, or publish them in conversations and speeches, so that they may repel them from some office. Those wound the observance due to them who inflict insults upon them, whether by words or writings, and who deny them the signs of honor due to them. Kenrick tr. 8, nn. 164, 165.
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705 What are the obligations of civil superiors? These are bound to show to subjects love, good example as to morals and religion, the administration of justice, and to provide for public happiness by just and suitable means. This is most plainly clear from the very nature of their office. For the end of civil government is the safety of the commonwealth. The Fathers of the Seventh Council of Toledo, chap. 10, explaining the office of kings, present them as "not looking to the rights of their own advantage, but consulting the fatherland." Hence secular superiors sin gravely by negligence, connivance, and omissions, for example if they do not protect subjects from enemies and unjust vexations, and most of all by positive injuries, oppressions, and excessive exactions, or by persecution of the Christian religion; which injustices God certainly will not leave unavenged. For, as is said in Wis. 6:6, 7, a most severe judgment shall be made upon those who preside: for mercy is granted to the little, but the powerful shall powerfully suffer torments. Struggl 28. They likewise sin if, as far as they can, they do not turn away from society crimes which tend to the common harm, if likewise they do not remove from it the sects of Freemasons, socialists, anarchists, etc., if they put over the commonwealth men ignorant and inexperienced. This grave precept of choosing good men, in due proportion, in a Constitutional and Republican Government, also urges all electors of Deputies, from legal justice, and, other circumstances being excluded, not only do those sin who give a vote to bad men, but also those who by not taking part are the cause that bad men are elected by others; for each one, when he can and no legitimate excuse is present, is bound to turn evil away from the commonwealth. Therefore the obligation per se is both to take part in the election and to choose a suitable deputy. No one is ignorant how many evils come from impious deputies both to religion and to civil society, since the sum of all matters has been entrusted to them, and they not only give counsel, but with others make the laws themselves. Make an exception unless somewhere and at some time, because of special reasons, it is better to act otherwise, and a special prescription is had for acting otherwise. Cf. here, on Particular Obligations of Clerics, n. 195.

Leo XIII, Enc. Immortale Dei, 1 Nov. 1885; Trid. s. 25, C. 20 de R.; Suarez, de Leg. l. 1, c. 7, n. 5; E. M. Deputies, however, legitimately elected, and truly suitable, by reason of the common good, from legal justice, are bound to accept the office conferred upon them, unless they are excused by a grave and just cause. Likewise Deputies and Senators, since some part of public government has in fact been committed to them, not only must not consent by passing wicked laws to the harm of religion and to the harm of the public good, but they are also bound to impede them by their presence and by their vote. Therefore it is not lawful for them to vote for wicked laws of this sort, nor is it lawful for them to be absent. And if by culpable absence they themselves are the cause why wicked laws are made to public harm, they are guilty both of violated legal justice, by which they are bound, by special reason of their office, to promote the public good, and of violated commutative justice, from a quasi-pact with their electors. As regards the election of Deputies, those things serve the matter which S. Thomas has from S. Augustine, 1. 2, q. 97, a. 1: "If the people is well moderated and serious, and a most diligent guardian of the common utility, a law is rightly made by which it is lawful for such a people to create for itself magistrates through whom the commonwealth is administered. But if little by little the same people, depraved, has a vote for sale, and commits government to disgraceful and wicked men, rightly is taken away from the people such a power of giving honors." Cf. also 1. 2, q. 105, a. 1. "For the work of Catholic men ... to embrace the very highest affairs of the commonwealth is generally useful and honorable... Generally, to be unwilling to touch any part of public affairs would be as much a fault as to contribute no zeal, no work, to the common utility; and all the more because Catholic men are impelled, by the admonition of the doctrine which they profess, to manage the matter honestly and from faith. On the contrary, if they are idle, those will easily receive the reins whose opinions offer, indeed, no great hope of salvation. And this would also be joined with the ruin of the Christian name, for those who would be ill-disposed toward the Church can do very much, and those who are well-disposed, very little. For this reason it is clear that there is a just cause for Catholics to approach public affairs; for they do not approach, nor ought they approach, for this reason, that they approve what at this time in the ordering of public affairs is not honorable, but so that they may turn these very arrangements, as far as can be done, to the public good, having a sincere and true intention to introduce the wisdom and virtue of the Catholic religion, like most wholesome juice and blood, into all the veins of the commonwealth." Leo XIII, Enc. Letter Immortale Dei, 1 Nov. 1885.

705bis. Note: Ordinary power is that which belongs to someone by force of his dignity or office. Delegated power is that which belongs to someone from the concession of him who has ordinary power. Power of Jurisdiction properly is the power of declaring the law from a public office, and such is the power of ruling subjects and declaring the law in a Society, whether civil or ecclesiastical. One furnished with this power can make laws.

Economic power properly is that which looks to the external order to be preserved in some Community, according to the nature and end of that Community. Such is, for example, the power of a Superiorissa of the Novitiate over Novices. One furnished with this power can make statutes. Power of jurisdiction can be exercised in the internal forum for private utility, and in the external forum for public utility. It is contentious if it is exercised in judgment as regards litigants; voluntary if it is exercised outside judgment concerning affairs in themselves not contentious. Lastly, dominative power properly is that which is exercised over a person as though over something of one's own, as may be seen in a master in relation to a slave, in a father in relation to a son, in a husband in relation to a wife, in a regular Prelate in relation to his subject. Cf. 600; S. Th. 2. 2, q. 57, a. 4; q. 88, aa. 8, 9; q. 189, a. 5.
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706 Is it ever lawful not to obey temporal authority? Is it ever lawful to rebel? Is it ever lawful to kill a Prince? R. To the 1st: As was already said above, n. 171, 4. Laws unjust through contrariety to human good do not oblige in the forum of conscience. Laws unjust through contrariety to divine good are in no way lawful to observe. S. Th. 1. 2, q. 96, a. 4. But in those things which are lawful, and which pertain to civil power, obedience must be given to civil Princes, even to the difficult, and also to those who abuse their authority. From these most pure sources, namely Scripture and Tradition, says Gregory XVI in Br. 9 Jun. 1832, we are most plainly taught that the obedience which men are bound to furnish to powers constituted by God is an absolute precept, which no one can oppose. Pius VI, Br. Pastoralis, 5 Jul. 1796; S. Th. 2. 2, q. 69, a. 4; q. 102, a. 1; q. 104, aa. 5, 6.

R. To the 2nd: It is never altogether lawful to rebel. "In this matter," says St. Liguori, "the principle of John Gerson was exceedingly pernicious, who dared to assert that a monarch can lawfully be judged by the whole nation if he rules the kingdom unjustly... a principle, I say, not only false, but most pernicious." The reason is that subjects, by the very fact that they are subjects, cannot arrogate to themselves power above the Prince, by judging and punishing him. L. H. A. Tr. 8, n. 13; S. Th. 2. 2, q. 42, a. 2; q. 60, a. 6; q. 64, a. 3; q. 69, a. 4. But it is one thing to make rebellion, or to bring violence against a legitimate prince in order to depose him; another thing to resist unjust laws and their execution. Rebellion is a kind of aggression, not defense. But if a force plainly unjust is brought, resistance is then made not to authority, but to unjust force. "And therefore, just as it is lawful to resist robbers, so it is lawful in such a case to resist bad Princes, unless perhaps because of scandal, when from this some grave disturbance would be feared," S. Th. 2. 2, q. 69, a. 4; q. 42, a. 2, or there were no hope of a good outcome, and greater public evils were to be feared. Cf. also the Letters of Leo XIII, Sapientiae christianae, 10 Jan. 1890, who, speaking of laws openly disagreeing with divine right, injurious to the Church and contrary to Religion, then says, "to resist is a duty, to obey a crime." Therefore it is lawful to oppose passive resistance to unjust laws. For one must obey God rather than men, Acts 5:29. "For this reason to cast off obedience, and by the force of the multitude to call the matter to sedition, is the crime of treason, not only against human majesty, but also against divine." Leo XIII, Enc. Letter Immortale Dei, 1 Nov. 1895, section Non est magni toward the end. For "whoever have the right of commanding do not receive it from elsewhere, but from that supreme Prince of all, God. There is no power except from God, Rom. 13:1... Nature itself testifies that whatever power there is anywhere proceeds from God." When this is known and persuaded, "those things are understood altogether to pertain to justice: to revere the majesty of Princes, to be subject constantly and faithfully to public power, to do nothing seditiously, to preserve the holy discipline of the city."

Leo XIII, l. c., sections Talis, Eiusmodi; Pius X, Ep. Notre charge, 25 Aug. 1910.

R. To the 3rd: It is never lawful for anyone to kill a Prince, neither for a private man nor for the multitude; for the reason is the same for him and for this. The contrary opinion of the ancients is called by St. Alphonsus, l. c., improbable, false, most false. "I ask," says the Holy Doctor, "is he a man like others? And if he is a man, he cannot be deprived of life or goods by those who do not have the right to expel him from life or goods. The doctrine of the holy Fathers is common, that it is never lawful for any private person to kill a man, however private, and however iniquitous he may be, unless he has public authority, or unless this is necessary for protecting his own life." And the very same holds whether the Prince is good or bad; whether legitimate, or an usurper of the kingdom. Prop. condemned by the Council of Constance, Sess. 15, d. 6 Jul. 1414; S. Th. 2. 2, q. 12, a. 2; q. 42, a. 2; q. 64, a. 3; q. 101, aa. 1, 3; q. 102, aa. 1, 2; q. 104, aa. 1, 2, 5; Aertnys 178; E. M.

707 Are the more worthy to be chosen for civil offices? - R. Affirmatively, if there is a competition; for then there is an implicit contract about choosing the more worthy. But negatively, if there is no competition. For there is no proof of such an obligation. In order that the public good be sufficiently provided for, it suffices that the unworthy be excluded and removed, and that worthy men be chosen. And not only the supreme Prince himself is held by this obligation, but also all those who, by power received from him, can choose. For they do not receive power except for choosing in the mode in which the Prince ought to choose. Therefore also in the election of deputies, no one indeed is bound to choose the more worthy, but he is bound to choose a worthy man, with the unworthy man excluded, from whom grave harm is foreseen. Sometimes, however, it is lawful even to choose an unworthy man in order to exclude another worse man, or if that unworthy man will be more helpful than harmful, or unless otherwise someone would be exposed to undergoing a most grave evil; for his cooperation in evil is only material. Lugo de Iust. et Iur. d. 33; L. 342; S. Th. 2. 2, q. 63.

707bis. Offices: Civil offices strictly are those which look to the necessities and utilities of citizens. Political offices are those which look to protecting the government itself of the whole nation.


On the Fifth Precept of the Decalogue

I. On the Killing of Oneself

708 What is the order of the precepts among themselves? - "After the three precepts pertaining to religion, by which the debt is rendered to God, and after the fourth precept, which belongs to piety, by which the debt is rendered to parents, in which is included every debt which by some special reason is owed, it was necessary that consequently some precepts be placed pertaining to justice properly so called, which renders the debt indifferently to all." S. Th. 2. 2, q. 122, a. 6.

Therefore the six precepts of the Decalogue which follow, as the same Angelic Doctor teaches, l. c. a. 1, are "about the acts of justice commonly so called, which is considered between equals." In these six precepts are prohibited homicide, adultery, theft, and false testimony. "But all other harms which are inflicted on neighbors can be reduced to these, which are prohibited by these precepts, as to certain more common and principal things. For all harms which are inflicted on the person of a neighbor are understood to be prohibited in homicide, as in the more principal thing. But those which are inflicted on a connected person, and especially by way of lust, are understood to be prohibited together with adultery. Those, however, which pertain to damages inflicted in things, are understood to be prohibited together with theft. But those which pertain to speech, such as detractions, blasphemies, and any such things, are understood to be prohibited in false testimony, which is more directly contrary to justice." S. Th. l. c. a. 6 ad 2.

709 What is the fifth precept of the Decalogue? - The fifth precept is: You shall not kill, Ex. 20:13. Now this fifth precept, insofar as it is negative, primarily indeed prohibits homicide, that is, the unjust killing of a man; secondarily, however, and consequently, unjust anger, or the inordinate appetite of vengeance, Matth. 5:21, 22, and every other unjust injury, wounding, or mutilation of the body, whether one's own or another's, which is reduced to homicide as the principal bodily injury. But insofar as it is virtually positive, it commands the conservation of life. Those things, however, which will be established here concerning killing, whether lawful or unlawful, will be applied, with due proportion preserved, to mutilation or any injury of the body.

Struggl 3, 5; L. 363.

710 Is suicide lawful? Without divine authority it is wicked directly to kill oneself. Someone is said directly to kill himself or another when truly, per se and directly, by doing something, he intends to take life from himself or another; but indirectly, when he does not positively intend this, yet voluntarily does something from which he foresees the death of himself or another will follow. Proof: For 1. this is openly prohibited by Sacred Scripture, Ex. 20:13; Deut. 52:39; Wis. 16:13. 2. It is contrary to charity toward oneself, and is injurious both to God, who alone is the direct and absolute master of human life, and to society and the commonwealth, which is unjustly deprived through suicide of its part or citizen. S. Th. 2. 2, q. 64, a. 5. Hence suicide is deservedly punished by both laws. For by Common Civil Law both suicides and those who attempt this crime, even if death has not followed, are punished with the penalty of infamy. By ecclesiastical law, however, suicides are deprived of sacred burial and the suffrages of the Church, as is established in C. 12, c. 23, q. 4, and as may be seen in the Roman Ritual; this penalty nevertheless does not include those who, by madness, insanity, or imagination disturbed through most grave sadness of soul, have taken life from themselves, or those who repented of the crime before death. Struggl 7; Ithur. Cas. 40, n. 3 seqq.; L. 366, 375.

711 You will resolve: It is not lawful for a virgin directly to kill herself even to preserve chastity, which is esteemed a very great good. Nor is it lawful to kill oneself, although the least space of life remains. Struggl 8; Ithur. l. c.; S. Th. 2. 2, q. 64, a. 5 ad 3, 5; L. 366.

712 Is it lawful by a positive act to concur in one's own death? Never, without divine authority, is it lawful to posit an external act tending per se immediately to one's own destruction, unless that act has another good and immediate effect, which alone is intended, and a grave reason urges the obtaining of that good effect. The reason is that, where the physical act, even though per se indifferent, has no other effect than suicide, it already becomes evil, since no reason is present by which the precept of conserving life and of avoiding the danger of death ceases, and the killing of oneself would be directly intended, at least implicitly. Hence in whatever case it is prohibited. S. Th. 2. 2, q. 64, a. 5 ad 4; L. 366. Cf. here 717.

713 You will resolve: It is wicked to throw oneself into a river, with certain danger of death, in order to baptize a child. For this would be directly to take life from oneself; namely because first one posits a means which directly and immediately tends to the killing of oneself, so that afterward, once that is posited, he may be able to administer baptism. Likewise it is wicked to do or omit something with the design that death be accelerated. But it is lawful to serve those infected with plague, to go to dangerous places of missions, and to undertake a dangerous journey from a grave and proportionate cause, as Christopher Columbus and others did. L. 366.

714 Is mutilation of oneself lawful? It is not lawful to mutilate oneself, or even to mutilate another, unless this is necessary for the conservation of the whole body, and with the consent of him whose member it is, or of him "to whom it pertains to care for the safety of him who has a member corruptive" of the other members. S. Th. 2. 2, q. 65, a. 1. But otherwise to mutilate someone in a member is altogether unlawful; and this even if it is done to preserve chastity and avoid temptations. The reason is that God is the absolute and direct master of human life; but man has only useful or indirect dominion over his own body. Unless this is necessary for the conservation of the whole body; for since the part is ordered to preserving the whole body, under the pressure of such necessity, some member certainly can be cut off, for example, to cut off for oneself a hand bound by a chain in order to avoid death impending from a beast, or a tyrant, or fire. S. Th. 2. 2, q. 64, a. 2; q. 65, a. 1; Lugo de Iust. d. 10, n. 22; La-Croix 786. Even if it is done, etc., because this remedy is neither absolutely necessary, nor in fact does it exempt from carnal temptations, although someone becomes impotent for generating. S. Th. 2. 2, q. 65, a. 1. Hence, a fortiori, it is more probably not lawful to castrate boys in order to preserve the voice in them, L. 374. "And indeed the reason is most valid... For man is not so the master of the members of his body that he is able to assent to the cutting off of any one of them, except if the safety and conservation of the whole body cannot otherwise be obtained." Benedict XIV, de Syn. l. 11, c. 7, n. 4; Lugo d. 10, n. 23; S. Th. l. c. The discipline of the Church, moreover, brands with the mark of irregularity a eunuch who, outside the necessity of saving life, has given assent to his own mutilation. Benedict XIV, l. c. n. 5. 1. Nor indeed is it lawful for someone to cut off his own fingers in order to avoid military service. Struggl 9, 10; L. l. 7, nn. 416-418.

714bis. Note: The Porro operation, so called from the Italian physician Porro, consists in the extraction of the uterus with the ovaries and other annexed parts. It is a true mutilation and utero-ovarian castration of the woman. Therefore it is not lawful unless for the conservation of one's own life. Just as mutilation and castration, whether in a man or in a woman, is unlawful, so also unlawful is atrophization or cutting of the canals conducting spermatozoa "or nemaspermata in a man." This atrophization or cutting is equivalently a grave mutilation, and a grave sin, unless it is done to save life itself. Nor indeed can public authority introduce this vasectomy, as it is called, lest degenerate men be procreated from degenerate parents, whether as the punishment of some crime, or as a necessary means because of the common good. For the power of procreating offspring pertains to personal dignity itself, and to the species, or to the propagation of the human race, over which public authority has no power. Nor can it be a punishment of crime, since it would render them still more criminal and unbridled in lust, and against the order of nature; nor can it of itself be a necessary and useful means because of the common good, for which wholly other, quite different means are necessary and useful, especially moral ones.

715 What is the obligation of conserving life? - Each one, from charity toward himself and from justice toward God and toward society, is bound to ordinary means for conserving life. The reason is that it is the same thing not to preserve life for oneself as to take it away from oneself. By ordinary means; for one is not bound to extraordinary means, unless his life is altogether necessary for the common good. And indeed extraordinary means are placed outside common powers. Therefore the law cannot commonly command them. But the labor of those who are occupied with the necessity of supporting life, such as workers, is not an extraordinary means, but an ordinary one, since it is a means given by nature itself for the necessities of life. L. 372.

716 You will resolve: A sick man in danger of death, when there is hope of safety, cannot reject ordinary medicines prescribed for him. One is not bound to make immense expenses for conserving life for oneself, or to use choice remedies which cause immense pains for him, for example, the amputation of a leg, incision of the abdomen for extracting a stone, etc. A virgin is not bound to suffer an operation by the hands of a physician, even if life is endangered, when because of modesty it happens to be most grave for her, and brings upon her a greater horror than death itself.

It is also lawful for a virgin to suffer death rather than permit her own violation, because of the very great good of virginity. It is lawful, for probably she is not bound, at least speaking speculatively, provided that she resists with a positive will, and the proximate danger of consent is absent. The reason is that this permission is not formal cooperation in the sin of another, but only material, and a just cause of permission is present, namely the danger of death. Likewise it is lawful for a virgin, in order to preserve chastity, to expose herself to the danger of death, at least if death is not certainly going to follow, and this both because of love of chastity and because of the danger of sin, which is often present in such an occasion. Indeed, more probably it must still be affirmed, even if death is certainly going to follow and there is no proximate danger of consent; because even bodily integrity alone is esteemed very highly. L. 366, 368, 372, 430, 433; H. A. l. 2; S. Th. 2. 2, q. 65, a. 1; Struggl 6; tr. 6 de Iust. et Iure q. 5, a. 1, nn. 5, 10; La-Croix l. 3, p. 1, n. 916; Lugo d. 10, nn. 197, 198.

717 Is it lawful to concur indirectly in one's own death? It is lawful, from a grave cause, to concur indirectly in the killing of oneself, or to posit an action from which, besides the intention, one's own death certainly follows, provided that from that action there follows at least equally immediately some good, and this alone is intended. The reason is that then death, if it follows, is not willed, but merely permitted, from a proportionate cause. Cf. 36. Struggl 7; L. 366.

718 You will resolve: It is lawful for an accused man not to flee, indeed even voluntarily to present himself before the judge, although he certainly must be punished with death; because that action is per se indifferent, indeed even honorable. For in the case to will to die is the same as to will the order of justice; and just as for a just cause it is lawful to desire death for another, and also to procure it in a legitimate way, so also for oneself. L. 369; H. A. 2. Artisans do not sin who ascend upon the roofs of buildings, and expose themselves, where there is need, to various dangers; nor blacksmiths, who daily diminish life for themselves by handling fire; the reason is that they do this from a reasonable cause.

On the contrary, bold men sin gravely who by rash wagering, from vainglory, or merely by reason of gain, throw themselves into grave dangers, by ascending on high, letting themselves down, bearing heavier burdens, etc. Hence dangerous bullfights also are prohibited, unless the danger is sufficiently removed by art and skill. L. 365, 369; l. 7, n. 209. It is never lawful to macerate the body in order to shorten life, nor also, that end being excluded, by immoderate and wholly indiscreet penances gravely to ruin health. Yet it is lawful, from virtue, to use penances ordinarily grave, with a certain abbreviation of life, because for the sake of merit and the mortification of depraved nature, some loss of longer life can be contemned.

They are very useful to the spiritual life, as the practice of the Saints and the unanimous opinion of doctors show well. L. 370, 371; H. A. 2; Lugo de Iust. et Iur. d. 10, nn. 32, 36; S. Th. Quodl. 5, a. 18; Denifle, Lutero, l. 1, s. 2. But these things concern the ordinary way; for God often inspired altogether extraordinary penances in the Saints, whose health was often the more robust the less they spared themselves. Cf. Benedict XIV, de Canoniz. SS. l. 3, c. 29, n. 6; L. Prax. 25, 26.

It is lawful, at least more probably, to set fire to a ship or a tower, so that enemies may suffer grave damage, although with the certain loss of one's own life, because it is expedient that public damage be avoided, or that the common good be procured, even with the most certain damage of private persons. L. 367. Consequently it is also lawful for a soldier, with certain danger of life, to occupy a station, or to rush into the midst of enemies. Likewise someone can leap through a window from a burning house, or throw himself into the sea from a burning ship, not indeed to seek death, but to avoid a harder one. The same must be said of a virgin who casts herself headlong from a very high window, in order to be snatched from the hands of an impure violator. Elbel 13; Struggl 8; Gur. Cas. 377, 379, 384.

II. On the Killing of the Guilty

719 Is it lawful by public authority to kill the guilty? - It is lawful by public authority either to imprison, or to beat, or to mutilate in some member, or even to kill malefactors, according to the various gravity of offenses. The reason is that this is a necessary means for procuring the common good of the whole society. Indeed, for preserving society itself; which indeed cannot be obtained except by these penalties, and often not except by the death of wicked men. Therefore God must be said to have conferred the power without which society could not stand. "Every singular person is compared to the whole community as a part to the whole. And therefore, if some man is dangerous to the community and corruptive of it because of some sin, he is laudably and wholesomely killed, so that the common good may be preserved... he is deprived of a member because of some lesser faults." S. Th. 2. 2, q. 64, a. 2; q. 65, a. 1. And by the same reason it is lawful to beat him and imprison him because of the abuse of the free use of his members to the harm of the community. S. Th. 2, q. 65, aa. 2, 3. This is also clear from the practice of every legislation, from Sacred Scripture, and from the universal consent of all. Lugo d. 10, n. 64; Struggl 34; Ithur. Cas. 40, nn. 11-12; S. Th. 2. 2, q. 64, aa. 2, 3; q. 65, aa. 1, 3; q. 66, a. 6 ad 2, a. 8; q. 67, a. 3; q. 108, aa. 3, 4; L. 375; E. M.

720 In what manner are the guilty to be punished with death by public authority? - "To kill a malefactor is lawful insofar as it is ordered to the safety of the whole community, and therefore it belongs only to him to whom care of preserving the community is committed... But care of the common good has been committed to Princes having public authority; and therefore it is lawful for them alone to kill malefactors, but not for private persons." S. Th. 2. 2, q. 64, a. 3. But the Prince or magistrate sins, regularly speaking, who orders the guilty to be killed without public judgment, not cited, or not heard, or not condemned, even if by private knowledge it is evident that they are guilty. Without judgment; for judgment is necessary so that the malefactor may be discerned from the innocent, and what must be subtracted from the part for the safety of the whole. Public; for public judgment is necessary so that it may be discerned whether the malefactor is to be killed because of common safety. Besides, from the law of nature, a public act ought to be done from public knowledge and authority. Make exception: 1. If the crime is altogether certain and notorious. 2. If there would be danger of sedition in the delay, if one were to proceed juridically. L. 377; S. Th. 2. 2, q. 64, a. 3 ad 2, ad 3; Struggl 35, 36.

721 Note: The judge is bound under grave obligation to grant to the guilty man sufficient time for Confession. He is also bound to grant time for the reception of Communion, since the guilty man is then in the article of death, in which the precept of Communion obliges by divine law, and then also the guilty man, even not fasting, can communicate on the same day of death, provided that Communion precede the execution by an hour. If the guilty man is unwilling to confess sins, after exhortation he can lawfully be killed by the executioner, because then his damnation is attributed to his own fault. L. 379; l. 6, nn. 233-285, par. Hic autem, 247.

722 Is it lawful to kill the guilty even by private authority? - It is not lawful to kill malefactors by private authority. Proof: because it is not lawful to kill malefactors except for the common good, just as it is not lawful to amputate a member except for the safety of the whole body. But the administration of the common good pertains to public power, which is in the Prince or in the commonwealth, not to private persons. Therefore. Besides, if it were lawful for anyone by private authority to kill malefactors, and anyone in his own cause could be judge, all things would be full of unjust homicides. Therefore God, as author and conserver of nature, did not give private men the power of killing malefactors. C. 7, c. 33, q. 2; Pr. 19 condemned by Alex. VII; S. Aug. de Civ. Dei l. 1, c. 26; S. Th. 4, d. 37, q. 2, a. 1; 2. 2, q. 64, a. 3; q. 66, a. 8; L. 376; E. M.

723 Note: Any secular person, speaking per se, can lawfully kill within the territory of the proscriber a highwayman and malefactor publicly proscribed. The reason is that through the proscribing sentence by public authority anyone is constituted minister of justice. Any secular person, for in C. Sententiam Ne cler. vel mon. it is gravely prohibited to a cleric that he involve himself in causes of blood, even just ones. Speaking per se; for a son cannot lawfully kill a father banned or proscribed, nor a parent a son, or a wife a husband, because this is gravely contrary to charity and natural piety. Nevertheless make exception unless the common good demands it. Within the territory of the proscriber; for one banned cannot justly be killed in another's territory, unless with the tacit, or reasonably presumed, consent of the other Prince. Struggl 36, 37; L. 376, 378, 380; S. Th. 2. 2, q. 64, a. 4.

724 You will resolve: A guilty man condemned to death cannot by himself execute the sentence of death, by inflicting death on himself. Whether, however, he can do this at least in the case in which he is constituted by the judge a public minister of justice in order to his own killing, many affirm. Struggl 8; but many also deny, and St. Alphonsus calls this opinion the more common, 369. Yet the Holy Doctor calls both probable, l. 4, n. 284; Cf. ib. n. 281.

Soldiers ordered to seize and guard a malefactor cannot kill him when he flees, even if he has already been condemned to death, because by force of their office and, a special mandate of the Prince being excluded, attendants can only restrain the guilty man. L. 380; H. A. 9; Cf. Struggl 36.

It is not lawful for a father to mutilate or kill his own children, nor for a master his own servants, for the sake of correction. The reason is that to punish by mutilation and killing, which bring irreparable damage, certainly requires a perfect power, which neither father nor master has. S. Th. 2. 2, q. 65, aa. 1, 2.

725 Is it lawful at least, by private authority, to beat or imprison someone? - It is lawful for no one to beat someone not subject to his power, unless there be added at least the tacit consent of him who has power, for example of a father over a son, of a husband over a wife, of a master over a servant; for beating is punishment, and this supposes governing power. Since, however, this beating is done for the sake of discipline, it must be moderated. Hence per se teachers can moderately beat pupils, because they hold the place of parents. On the contrary, an elder brother cannot per se beat younger brothers, unless this has been commanded him by the father, or unless, the father being dead or absent, he himself governs the family, because primogeniture does not confer such a right upon him. S. Th. 2. 2, q. 65, a. 2.

Likewise "to imprison someone, or in any way to detain him, is unlawful unless it is done according to the order of justice, either as punishment, or as a precaution for avoiding some evil," S. Th. 2. 2, q. 65, a. 3. Cf. here 422.

III. On the Killing of an Unjust Aggressor

726 Is it lawful to kill an aggressor against one's life? - Anyone can kill an unjust aggressor against his life, with the moderation of blameless defense. Thus S. Thomas, and he confirms his thesis from the fact that in Exod. 22:2 it is lawful to kill a nocturnal thief. Therefore much more, he says, is it lawful to defend one's own life. Then, all laws and all rights proclaim that force may be repelled by force. Finally, nature itself teaches that there is in man a true right of defending his own life if it is unjustly attacked, and of preferring it to the life of the unjust aggressor, who from his own malice has cast himself into such danger. And this holds not only for secular persons, but also for clerics themselves and religious; for the right of defense is implanted in each one by nature. If it were otherwise, weapons would be supplied to injustice, to the slaughter of the good, and to the overthrow of commonwealths. Hence the Roman Catechism, n. 8, attributes this right to all without distinction. C. Significasti 18 de Homic. vol.; C. Si vero de Sent. exc.; C. L. 2367; S. Th. 1. 2, q. 64, a. 7; L. 380.

727 Note: Can; for no one is bound to kill an aggressor. It is a dreadful means for conserving one's own life; but lawfully and praiseworthily someone can permit his own killing, lest another be deprived of temporal and eternal life. Make exception: 1. When the life of the one attacked would be necessary and very useful to the common good. 2. When he himself would be in mortal sin, because then he would be altogether bound to defend himself. L. 380.

With the moderation of blameless defense, which is situated in these three conditions: 1. That the killing of the aggressor not be done for vengeance, since this does not belong to private persons; nor from hatred, since this would be opposed to charity; but only for repelling injury and force, or for defense of oneself. 2. That one who suffers aggression not use greater violence than is necessary for avoiding death; and therefore, if he can free himself from the unjust aggressor by fleeing or only by wounding, he cannot kill; otherwise he would kill unjustly, and would be bound to restitution proportionate to the excess, since he would exceed the right granted by nature. By fleeing; otherwise charity is injured, though not justice. For is there any right in the unjust invader that the other should flee? By fleeing; provided this can be done without danger, and, if the matter concerns a noble man or a soldier, perhaps also without grave harm. 3. That the unjust aggression actually, morally speaking, be brought, that is, be so impending that one cannot repel it except by using force. For if by striking or killing he forestalls an aggression scarcely probable, he himself becomes the aggressor of another's life, not the defender of his own. Impending: yet it is not to be awaited until the other already begins to harm. Otherwise defense would already be ineffectual. C. Significasti 18 de Homic. vol.; C. L. 2367, 2370; Struggl 17, 20, 30; Ithur. Cas. 40, nn. 9-10; Lugo d. 10, n. 161; L. 380, 381, 387, 388.

728 Is the same lawful for preserving the integrity of life? - It is lawful with the same moderation to kill an unjust aggressor also for the defense of members. Proof: 1. from the common opinion of theologians. 2. Because each one has the right of preserving a good most necessary to life for himself, even with danger to the life of another, to which danger the other from his own malice exposes himself, provided another means is lacking and the death of the aggressor is not intended. C. L. 2367; L. 380, 398.

729 Is the same lawful for defending chastity? - It is lawful for a woman to defend herself by killing the invader of her modesty. Proof: 1. from the common opinion of theologians. 2. Because the woman uses her own natural right, by which it is lawful to repel force by force, and she is more bound to provide for herself than for the life of another; for she exposes herself to the danger of consenting to the act of sin by permitting herself to be oppressed. Besides, if it is lawful to kill an invader of goods, how much more an invader of modesty, since it is a good of a superior order? Hence, although a girl is not bound to kill the invader, but can conduct herself passively, because chastity is not lost unwillingly, nevertheless she is not obligated to do this, both because even material bodily integrity itself is a very great good, and because there is present the danger of shame, which is more grave than death for good women. C. L. 2367; L. 368, 386.

730 Note: Here theologians rightly observe that it is lawful for a girl not only to repel the aggression in the act in which she suffers it, but also afterward she can strike the aggressor with slaps, fists, a rod, staff, and similar blows minimally dangerous, so that thus she may show her displeasure and constancy, and the aggressor may more easily depart and not return. Moreover this, provided it is done immediately after the injury received and never for vengeance, is not only to be permitted, but also altogether to be counseled to women. Struggl 28; L. 386; Lugo d. 10, n. 196.

731 Is the same lawful for defending goods of fortune? - It is lawful to defend goods of fortune of great importance with the killing of a thief, if they cannot otherwise be retained. Proof from the common opinion of theologians, which S. Th. 2. 2, q. 64, a. 7 supposes. Besides, because the precept of charity does not oblige one to prefer the goods of a neighbor of a higher order, unless when he is in extreme necessity, but not when he himself of himself, voluntarily and from his own malice, meets the danger of death, as happens in the case. C. L. 2367 seqq.; C. B. 227 seqq., 904; L. 380, 382; Struggl 23; E. M.

732 Note: Of great importance; for it is not lawful to kill a thief taking away a thing of lesser importance, because charity then prohibits us from inflicting a most grave damage on our neighbor for our own light damage, although he voluntarily exposes himself to its danger. And indeed our damage is only light, whether the thing taken away is considered, which is of lesser importance, as is supposed, or the injury which is had in that taking away is considered, and consequently the contempt and dishonoring which follows that injury. For who is thought to be gravely dishonored because a thief has violently snatched some thing from him?

Nevertheless, even in this case, if precisely the force which is brought against the owner guarding his own thing, although of lesser importance, is considered, it will always be lawful for him to repel force by force, but with the moderation of blameless defense. The reason is that "when someone thus defends his own things, regularly he defends at the same time his own person, which he exposes to danger for the defense of his things." Molina tom. 4, tr. 3, disp. 16, n. 4. Besides, the public good itself demands this. Otherwise the impunity of crimes would render the wicked more audacious for doing harm. C. L. 2367; Laymann l. 3, tr. 3, c. 3, p. 3, n. 4.

Generally speaking, however, those goods are judged to be of great importance, which, if taken away, would leave someone without sustenance for himself and his own; theologians of grave note, among whom is Card. de Lugo, teach that even those things can be given this name whose loss would bring a notable harm to the owner according to the quality of the person. Although it must not be denied either that some gravity of damage must be admitted, absolutely grave with respect to all, and far greater than that which suffices for mortal theft. Therefore, absolutely speaking, the sum of 4 or 5 gold coins certainly does not suffice; today, 40 or 50 lire. But the sum of 40 or 50 gold coins seems to suffice; today, 400 or 500 lire. L. 382, 383, 384, 385; Struggl 23, 24; E. M.

733 Is the same also lawful for defending honor? - It is not lawful indeed to kill an invader of honor if honor is attacked by words only. For, since the injury can, must, and usually is then repelled otherwise, a striking and killing has the nature not of defense, but of private vengeance. Likewise it is not lawful to kill an invader of honor if honor is attacked by deeds after the deed itself. For even an injury to the aggressor after the deed does not have the nature of defense, but of private vengeance. But it is lawful, with due moderation, to defend oneself against an invader even of honor, if it is attacked by deeds, for example, by a slap or kicks, or a staff, before the deed itself. The reason is that all laws permit force to be repelled by force. Therefore he is not to be reproved who wishes to use that right which all laws permit for guarding a good great in the estimation of men, which is better than a thousand precious and great treasures, Ecclus. 41:15, and who defends himself with fists and also with kicks and a staff. C. L. 2367; Lugo d. 10, n. 166; La-Croix 803; Struggl 25, 26, 31; L. 380, 381, 382, 391; S. Th. 2. 2, q. 41, a. 1; E. M.

734 Is the aforesaid defense lawful, if it concerns others? - Some private person can defend the life, goods, and modesty of a neighbor, even by the killing of an unjust aggressor. Proof: 1. from the common opinion of theologians. 2. "Because just as the innocent neighbor himself can defend himself by killing the aggressor, so it is lawful to cooperate with him in a lawful thing which he himself can do, and to help him." Lugo de Iust. d. 10, n. 201; C. L. 2368; Struggl 29; L. 389, 391; S. Th. 2. 2, q. 60, a. 6 ad 2.

735 Note: Some private person; for it is certain that Princes, magistrates, and soldiers, who have been specially hired for the defense of citizens, are bound to this. C. L. 2371. These are bound even with danger of their own life, where the matter concerns turning away a public evil from citizens; but where the matter concerns only the life of some private person, they are not bound to protect it with so great an inconvenience. Can; for it is more probable, at least speaking generally, that he is by no means obligated to such defense of an innocent man with the killing of the unjust aggressor; and this both because the precept of charity does not seem to oblige in that case, since it is rather better to avoid the eternal death of the aggressor himself; and because in the killing of another, a grave inconvenience can never be avoided, for example, because of fear of enmities, or of public justice, or even because of the horror conceived in staining one's own hands with human blood. At least speaking generally; for make exception: 1. If the one invaded would be necessary for the public good, which each one is bound under grave obligation to care for. 2. If he is father, son, wife, or brother, whom piety itself obliges one altogether to protect.

If the matter concerns an invader of another's modesty, understand this provided that the woman does not furnish her consent to the invader, but positively resists him; otherwise to kill the invader would not be to repel force by force, since there is no injury where there is consent. Lessius, Sporer, and others make exception if the one attacked is very closely related to you; then, they say, before the deed you can still kill the invader, although the one attacked consents; for in that case you repel the injury which redounds upon you. L. 389-392.

IV. On the Killing of the Innocent

736 Is it ever lawful to kill an innocent person? - It is never lawful directly to kill an innocent person, whether by private or public authority, even for procuring the public good. For it is an intrinsically evil action, and expressly prohibited by divine law, against charity and against justice, inflicting injury upon God, Society, and neighbor. Exod. 23:7: The innocent and the just you shall not kill. S. Th. 2. 2, q. 64, a. 2 ad 3, a. 6; L. 393; Struggl 11, 32; Lugo d. 10, n. 104.

737 You will resolve: It is not lawful to kill those lethally wounded, nor any others whatever who are dying, lest they suffer longer; nor the rabid, lest they harm others, provided they can otherwise be restrained from doing harm. The reason is that, according to the well-known maxim, evils are not to be done in order to obtain good. It is not lawful to kill an innocent person in order to satisfy a tyrant demanding his death, even under penalty of the city being overthrown, and even if he should consent to his own death, because he does not have dominion over his own life. More probably, however, he could be compelled to hand himself over to the tyrant for the public good, and probably, if he were unwilling, even be handed over. For he has this obligation for the public good, to expose himself to a danger of this sort. L. 393; Struggl 11. But it would be otherwise if the tyrant should demand a girl to be violated, or sacred books to be burned. For each is intrinsically evil. In the former case the girl would be exposed to the proximate danger of sinning; in the latter there would be contempt of God. Cf. Lugo d. 10, nn. 114-116.

It is not lawful to kill legates or hostages, even if the enemies who sent them have not kept the faith given, and have unjustly killed the hostages or legates sent to them, because they are innocent. L. ib.

738 Is it lawful at least indirectly to concur in the death of an innocent person?

It is lawful, because of a grave cause, to posit an action good in itself, from which, besides the intention, the death of an innocent person follows. The reason is that then from a proportionate cause the death of the innocent person is merely permitted.

739 You will resolve: It is lawful in war to direct artillery against the stations of enemies, although from this also some innocent persons are going to suffer death, because their death follows besides the intention. L. 393. If, when an enemy is pursuing, you cannot flee death except through a narrow way, in which someone sitting there would be crushed, nevertheless it is lawful to flee with his danger and destruction, besides your intention, provided however that, if he is an infant, he has been baptized. The same must be said if the aggressor, by placing the body of an infant before himself, protects himself. For if the death of the innocent person follows, it will be imputed to the aggressor. Lugo d. 10, nn. 124-127; Struggl 13; L. 393, 599.

740 Note: He is not guilty of homicide who, even without cause, but with diligence used, posits an action, even otherwise illicit, which does not of itself bring death, although it is dangerous, but from which death rarely occurs. For then the homicide is altogether fortuitous and involuntary; for example, if a cleric, engaging in prohibited hunting, by chance kills a man, provided he used due diligence that this not happen. But it is otherwise if he posits an action which, although it does not of itself bring death, is nevertheless commonly dangerous, even if diligence is used for guarding against harm. For it is voluntary in its cause, provided however that he foresees it at least confusedly; for example, if someone, for instance, hurls stones with a sling into a public road. Inst. l. 4, t. 3, sections 3, 4, 5; S. Th. 2. 2, q. 64, a. 8; L. 398. By the name of voluntary homicide, where the matter concerns reservation, is understood not homicide culpable in any way whatever, but homicide sought on purpose and procured by design. Otherwise that added word would be altogether useless. Cf. Ithur. Cas. 40, n. 19 seqq.

741 Is it lawful to kill a drunken or insane aggressor? R. Affirmatively, more probably, unless it is evident to you that he is in the state of mortal sin. The reason is that although a drunken or insane man is not your formally unjust aggressor, nevertheless he is materially unjust, and you preserve your right of repelling force by force. The right of defense arises from the right to one's own life, not from the injustice of the other. But if you know certainly, which is rare, that he is in the state of lethal sin, and there is hope that he will do penance after the frenzy or drunkenness, but on the contrary you morally believe that you are in the state of grace, since he is in extreme necessity, charity requires that you prefer his eternal salvation to the preservation of your temporal life. Yet nothing prevents you from striking or wounding him in such a way that, with his life preserved, you take away from him the power of harming. Lugo d. 10, n. 143.

V. On the Procurement of Abortion

742 What is abortion? Abortion is commonly defined: the ejection of an immature fetus. Immature, that is, not yet fit for vital birth, in such circumstances of the time of gestation that the fetus, although still living when it comes forth into the light, nevertheless must necessarily die soon. Therefore abortion is not really the same thing as mere acceleration of birth. In acceleration of birth the fetus is not immature, and although it comes forth into the light before the completed time of gestation, nevertheless it can naturally live. Abortion properly has place in the first seven months of gestation; in the remaining two months it is mere acceleration of birth, commonly speaking and according to the general rule. The ejection of the fetus; hence abortion is properly distinguished from any action which is not per se primarily ejective of the fetus, but injurious to that same fetus, such as that surgical operation which is called craniotomy and embryotomy, because it is the cutting of the cranium of the infant, or fetus, in order to extract him from the mother's womb.

E. M. According to the general rule. Absolutely speaking, the fetus can live outside the womb after six months, six and a half months, and even before this term, if extraordinary means for nourishing the fetus are present. But in order that the moral danger of the death of the fetus be excluded, the term of seven months must be awaited. Cf. here 663.

The print's appendix has more on this paragraph: [On the Procurement of Abortion](/manuals/bucceroni/on-the-procurement-of-abortion) and [On the Response of the Holy Office Concerning Craniotomy](/manuals/bucceroni/on-the-response-of-the-holy-office-concerning-craniotomy). (ed.)

743 How many kinds of abortion are there? - The ejection of the fetus can be procured in two ways: 1. Directly and per se. 2. Indirectly and per accidens. Direct procurement of abortion or of the ejection of the fetus is had by applying a means or medicine per se efficacious and per se primarily ordered to expelling the fetus, as are those local causes which have an action on the womb for ejecting the fetus; such is the perforation of the secundina, or of that leathery membrane in which the fetus is enclosed and swims in fluid, which, when removed, he can no longer live there, but is necessarily ejected. Therefore direct procurement of abortion here is understood not only by direct intention, insofar as someone intends the ejection of the fetus, but also by direct exterior action, insofar as this per se primarily tends efficaciously to expelling the fetus.

Indirect procurement of abortion is had by applying a means or medicine per se primarily ordered to conferring health on the mother, from which, however, the expulsion of the fetus also follows, or also by using a means or medicine from which equally the health of the mother and the expulsion of the fetus are had. Of the former kind are certain irritating and violent drugs, which per se primarily tend, by their own efficacy, to correcting bad humors and bad dispositions of disease, but consequently also procure abortion. Of the latter kind are those remedies which cause relaxation of the fibers, such as a bath, flow and emission of blood; whence at the same time that health is being provided for, abortion is produced, by one and the same cause. This indirect procurement of abortion is indirect both in action and at the same time in intention. But someone can, with a direct intention for procuring abortion, use a means indifferent in itself and per se ordered to another honorable end. Antonelli, Medicina Pastoralis, ed. 2, vol. 2, p. 193, n. 396.

744 Is indirect procurement of abortion lawful? - It is sometimes lawful indirectly to procure abortion, or rather to permit it, namely by supplying to a mother laboring under grave disease remedies per se suitable for curing the disease, even if consequently abortion can follow, or remedies equally per se suitable for curing the disease and harmful to the fetus.

This is proved first from the common doctrine of theologians. L. l. 3, n. 394; Struggl tr. 7, q. 3, n. 15; Sanchez de Matr. l. 9, d. 20, n. 13 seqq.; Diana tr. 6, de Abortu, r. 38 seqq. Besides, when some remedy, by itself and with one and the same efficacy, can produce both effects at once, namely of healing the mother and killing the offspring, whether primarily the health of the mother and consequently abortion follows, or whether these effects are parallel to each other, one is not necessarily assumed in reality or intention as a means for procuring the other. Therefore there is then the case of a good or indifferent action, from which a double effect follows, one good and the other evil, which it is lawful to posit, if the end of the agent is honorable, namely if he does not intend the evil effect, and if there is a proportionately grave cause. It is lawful sometimes; namely if the matter concerns a lethal disease of the mother, whose life to be preserved is a proportionately grave cause with respect to the temporal life of the offspring. "It is certain," says St. Alphonsus, l. c., "among all, that it is lawful to give a remedy to a pregnant woman directly for curing her, even with danger of abortion, if the disease is mortal, but otherwise if it were not such." And below: "If the remedy tends directly to preserving the life of the mother, as would be purging of the body, cutting of a vein, a bath, etc., these are certainly lawful, when otherwise it is judged morally certain that the mother will die with the offspring," namely if the remedy is not used; or when the danger of abortion would be equal, whether the remedy is used or not; or when it is morally certain that the fetus is not yet animated, as at least for the first days of conception can be held. 1 Kings 1:19, 20. The reason is that then the safety of the mother is provided for without a greater danger to the offspring; and because, in equal necessity, the mother can provide more for herself than for the offspring. And the necessity is equal, for there is no hope of procuring baptism for the offspring in the first and third case; but that hope in the second case is equal. Antonelli, Medicina Pastoralis, ed. 2, vol. 1, p. 1, c. 19, p. 2, c. 4.

On the contrary, the necessity is not equal when the death of the mother is indeed certain if she does not take the medicine; but, if she takes it, the death of the offspring is certain not only temporal, but also eternal, because baptism will not be able to be administered to him, which certainly could be administered to him if the mother abstained from the medicine, because the offspring of the certainly dead mother will survive her; and then "the mother is certainly bound from the order of charity to abstain from the medicine, and to prefer the spiritual life of the offspring to her own bodily life." L. l. c. And "so also from the same charity she is bound to abstain, when there is doubt concerning the safety of the mother and the offspring." L. l. c.; namely when there is doubt whether, the medicine being neglected, the mother can be healed; and whether, the mother perishing, the offspring can survive and be baptized. "And even if the death of the mother were morally certain, if she does not take the remedy, not even then would I dare to permit her the medicine, if some reasonable hope shone forth that, the mother having died, the offspring might survive and be baptized; because it is lawful for no one, for protecting his own temporal life, positively to expose a neighbor constituted in necessity to the danger of eternal death. But otherwise I think one must say, if there were no reasonable hope concerning the life of the offspring after the death of the mother, so that he could be led to the grace of baptism, because then charity does not seem to oblige the mother placed in extreme necessity to neglect her own life by abstaining from remedies, because of a slight and very remote hope of the life of the offspring." L. l. c. And here, as regards practice, the Holy Doctor, l. c., observes that "physicians, as to drugs to be supplied to mothers, are not to be troubled scrupulously, because it is most probable that the case is exceedingly rare, and morally impossible, so that it is almost a miracle, that, the mother perishing, the offspring survive so that he can receive baptism." Nevertheless this matter is not to be so neglected; because it has happened more than once that, because of the skill of surgeons, as soon as the mother breathed out her spirit, the mother's womb was opened, and the offspring was extracted alive and baptized. Consequently mere acceleration of birth is lawful, namely when the fetus will be able to live outside the womb from ordinarily occurring things, and provided that seriously and suitably, as much as can be done, provision is made for the lives of the fetus and of the mother, and that there is grave necessity for that acceleration, whether this is on the part of the life of the mother, or on the part of the life of the offspring itself. E. M. 742, 745.

745 Is direct procurement of abortion lawful? - In no case ever, or for any cause, is it lawful directly to procure abortion, even if the fetus were supposed still unanimated. Proof: For if the discussion is about direct procurement of abortion improperly so called, namely through means or medicines by which one tends directly to injuring and killing the fetus or infant, as, for example, when physicians with the help of forceps crush the cranium of the little infant in the mother's very womb, in order afterward violently to extract the dead fetus, there is had a very true homicide, directly intended and directly exercised, which is never lawful.

If the discussion is about direct procurement of abortion through means or medicines which directly cause only premature acceleration of birth, from which the offspring, necessarily, by the very laws of nature, must succumb to death, "after animation this would be directly to kill the infant, which is never lawful"; for by a positive action to eject an immature infant outside the womb is positively to withdraw from him the means instituted by nature itself for the conservation of his life, which is directly to kill someone. "But before animation it is not lawful directly to procure this either, just as it is not lawful to procure the emission of seed even to save life, in which case Tertullian seems to speak in Apol. cap. 3; for he gives a universal reason: he who will be a man is a man, he says, for the fruit is in the seed." Lugo de Iust. et Iure d. 10, n. 130. Therefore, since even the non-animated fetus is ordered to forming a man, its ejection is anticipated homicide. Hence Ithur. Cas. 21, n. 5 says, "it is most certainly always infected with grave malice, direct procurement of abortion."

There are indeed grave and many doctors, whom Sanchez de Matr. l. 9, d. 20, n. 9 and Struggl tr. 7, q. 3, n. 16 follow and report, who judge that directly procured abortion, where nevertheless the matter concerns only the mere premature ejection of a non-animated fetus, is not so intrinsically unlawful that at least in the case of preserving the life of the mother, extremely endangered from present disease, it is not lawful. Indeed doctors are not lacking who defend the direct procurement of abortion even of an animated fetus in the aforesaid case, "which opinion once the illustrious D'Annibale judged not improbable," p. 2, n. 284, ed. 4. But this opinion is altogether excluded by the Decrees of the Holy Office concerning the unlawfulness of craniotomy. Indeed, between the killing which is had through craniotomy and abortion of this sort there is in fact no difference. For who would deny that he equally kills a man who pierces him through, and who casts him down from a tower, and who drowns him in the sea? Besides, that opinion is rejected by the Decree of the Holy Office, 24 Jul. 1895, by which the unlawfulness of abortion itself is expressly declared. E. M.

Hence it is clear that laparotomy also is unlawful for extracting from the bosom of the mother ectopic or extrauterine fetuses, still immature. On the contrary, necessity compelling, laparotomy is lawful for extracting from the bosom of the mother ectopic conceptions, provided that the lives both of the mother and of the fetus are seriously and suitably cared for, as much as can be done. Since they cannot be born, they often carry death with them also for the mother. E. M.

VI. On Duel

746 What is a duel? A duel strictly so called, and as it is prohibited by canon law with grave penalties, is a fight between two or a few, undertaken by private authority and by agreement, with danger of killing, mutilation, or grave wound.

Between two or a few, namely in equal number; and thus it is distinguished from war, which is of many against many. By private authority, for by public authority, such as that of David with the giant Goliath, and of the Horatii with the Curiatii, it is lawful, since a fight of a few is no less lawful than of many, if each is undertaken by public authority for the common good. By agreement, namely an agreement which by common consent indicates place and time, and thus it is distinguished from a brawl, which supposes no preceding pact. The weapons also must be designated for the penalties to be incurred. For this is the ordinary custom of duels, that weapons also be designated. Therefore the Roman Pontiffs, prohibiting duel and establishing penalties against duellists, are to be judged to be speaking of such a fight, a detestable practice, although they make mention only of agreement, a fixed time, and an appointed place. Gregory XIII, C. Ad tollendum, a. 1582. With danger, etc., so that all those fights unsuited to inflicting grave injury are excluded from the notion of duel strictly such, such as those which are done with light rods or other instruments not ordered to killing or gravely wounding, although in such a fight one is injured per accidens. Hence it is clear that one acts unlawfully indeed and sins mortally, but nevertheless it is not a duel strictly so called, and consequently not subject to the penalties of law, when two men, burning suddenly with anger because of an injury, and provoking each other to a fight, suddenly engage, although from the same impulse of anger and vengeance they immediately go together to some suitable place for this. The reason is that thus the provocation and fight are not morally two actions, but only one, and therefore it is not properly a fight from a previous agreement or designation of time and place. Struggl 55 seqq.; Sanch. in Decal. l. 2, c. 39, aa. 13, 14; La-Croix l. 3, p. 1, n. 843 seqq.; L. 399, 401.

747 Is a duel lawful? - Duel is intrinsically evil and mortal. Proof: 1. For it is contrary to natural law knowingly and by private authority to expose oneself and another to the proximate danger of killing, mutilation, or wound; for the right of God is usurped, who alone is Lord of life. 2. Trent, s. 25, C. 19 de R., teaches "that the detestable practice of duels was introduced by the devil's contrivance, so that from the bloody death of bodies he may also gain the ruin of souls." Leo XIII, Letter Pastoralis officii, 12 Sept. 1891; C. 1, 2 de Cler. pug. in duel.; L. 399, 400, 401; E. M.

748 You will resolve: It is not lawful to accept a duel lest someone incur a mark of timidity and disgrace among others. Indeed neither is it lawful to accept it although he would be deprived of office and sustenance. For what is intrinsically evil can never be lawful. But if it is unlawful to accept a duel in cases of this sort, much more is it unlawful to offer it. C. 1, 2 de Torneam.; Extr. un. de Torneam. Cf. prop. 2 condemned by Alexander VII, and props. condemned by Benedict XIV, C. Detestabilem, a. 1752; L. 400, 401; E. M.

749 Is a duel unlawful also if the condition is added that it be ended after the first blows have been inflicted; or if someone only simulates it, although he knows certainly that the fight will not follow? R. Affirmatively; for as to the first, even in that case there is present the greatest danger of a lethal wound, as experience itself establishes. Besides, Clement VIII in Bull Illius vices, a. 1592, has this: "By Apostolic authority and by the tenor of the present letters we decree and declare... that those between whom agreements have been entered concerning ending the contest as soon as either has been wounded, or has shed blood, or a certain number of blows has been inflicted on each side, are held by the same penalties" of the other Pontiffs. Besides, that kind of duel creates scandal and gives occasion to fatal duels. As to the other, because then someone sins by furnishing at least to the other scandal and an occasion of sin. Besides, he sins by furnishing also to others scandal and occasion of sin; for those who undertake a duel in the designated place can rightly be believed by others to be combatants in a duel. Besides, the laws of the Church not only prohibit killings, but also intend to exterminate the detestable practice of duels; but even fictitious duels are contrary to this end. Reuter p. 3, n. 380.

If a duel is commanded to two guilty men condemned to death, with pardon of life promised to the victor, this indeed on the part of the magistrate would be altogether unlawful, by reason of scandal and by reason of the dishonorable end, which can scarcely be absent. But on the part of the duellists it would be lawful to them; for by reason of vindicative justice they are lawfully killed and kill. La-Croix l. 4, n. 1497.

750 Can a duel at least sometimes be lawful? - A duel indeed is lawful in all those cases in which the matter concerns defense of oneself against an aggressor; for then in reality it is not to make a duel, but to repel force by force, which all laws concede. Hence Struggl n. 65 says that "a duel can become lawful if a duel necessarily had to be undertaken against an unjust aggressor for the defense of life, or of immense goods; as if someone should actually threaten you with certain death, the plundering of goods, or the burning of a house, unless you actually enter into duel with him.

For it is lawful to defend oneself against an unjust aggressor of life and of immense goods, which are irrecoverable by another way." And where the matter is not about defending life itself and goods, but about defending honor itself, the same theologian had previously handed down these things, n. 61: "If therefore one provoked to a duel is a noble man, knight, or soldier, to whom flight from the provoker and actual aggressor would be very disgraceful, it is lawful for him to say to the one provoking, even while grasping a sword in hand: I will defend myself with this sword, wherever you have sought me, which I will also furnish here if you have attacked me; but to go out to an agreed place is not the act of a Christian man, as being against the law of nature, of God, and of the Church. The reason is that such a man is not bound from charity to flee with so grave an inconvenience of honor and mark of timidity; and therefore he can lawfully stand and defend himself by standing. For thus before an actual duel he would conduct himself merely defensively. Yet if from flight there would not threaten to some other man danger of wounding from behind, or grave disgrace, he would be bound to flee; as La-Croix 841 teaches with others."

VII. On War

751 What is war? War is a fight of a multitude against an external multitude, undertaken by the legitimate authority of Princes, for defending the good of the commonwealth or for vindicating an injury inflicted upon it. War differs from a brawl because a brawl is a fight between private persons, of a few or of individuals against a few or individuals. It differs from sedition, because sedition is the attack of a multitude against a multitude in the same commonwealth or society. A brawl proceeds from an inordinate will. And therefore a brawl always imports sin. And in him indeed who unjustly attacks another, it is per se mortal sin; for to inflict harm on a neighbor, even by natural work, is not without mortal sin. But because sedition has a special good to which it is opposed, namely the unity and peace of the multitude, it is a special sin. It is opposed to justice and to the common good, insofar as it inflicts harm on the commonwealth and its citizens. "And therefore from its genus it is mortal sin, and so much the more grave as the common good which is attacked through sedition is greater than private good.... But those who defend the common good by resisting them are not to be called seditious, just as neither are those who defend themselves called brawlers." S. Th. 2. 2, q. 42, a. 2. S. Th. 2. 2, q. 40, a. 1; q. 41, a. 1; q. 42, a. 1.

752 How many kinds of war are there? One war is defensive, another offensive. Offensive war pertains to vindicative justice, and cannot be instituted except by the authority of the supreme Prince. But defensive war looks only to this, that force brought by another commonwealth be repelled by force. "Moreover, since all laws permit force unjustly brought to be repelled by force, hence defensive war can be undertaken not only by public authority, but also by private authority of those invaded by the enemy, as is found in L. 3 ff. de Iust. et iur. Meanwhile, however, between war undertaken by private and public authority there is this distinction: that those fighting in defensive war by private authority are bound to the moderation of blameless defense, stopping in only necessary and sufficient defense; on the contrary, those fighting in defensive war undertaken by public authority can justly proceed further offensively to vengeance for the injury inflicted." Struggl 40; L. 402; S. Th. 2. 2, q. 40, a. 1.

753 Is war lawful? - The lawfulness of defensive war is clear from this, that if it is lawful for a private man to repel force by force, the same certainly will be lawful for the whole society.

But the lawfulness of offensive war, if the due conditions concur, is clear both from the common authority of Catholics and because by natural law it is lawful not only to ward off an injury while it is being inflicted unjustly on someone, but also to vindicate and remove it by public authority after it has been inflicted, lest it be inflicted again thereafter. Therefore supreme Princes, who on earth do not have a higher judge, can vindicate injuries inflicted on them by another Prince; and this cannot be done except through offensive war. Therefore. C. Iustum 1, c. 23, q. 2; C. Dominus 2 ib.; Struggl 41; Ithur. Cas. 40, n. 13; L. 402; S. Th. 2. 2, q. 40, a. 1; E. M. Consequently war is lawful for bringing help to another people which is waging a lawful war. E. M. 757.

754 What are the conditions for beginning, continuing, and ending war lawfully and justly? - R. To the 1st: 1. Public authority, that is, supreme authority, recognizing no other superior in civil matters. The reason is that where a greater authority is had, this must judge concerning the dispute. 2. A just and grave cause, which is preponderant over the inconveniences going to follow from war, for example, a kingdom or province to be recovered, or a grave injury to the commonwealth to be warded off, or a rebellion of subjects to be repressed, etc. For since from war so many evils come to the body and soul of many, it is not to be attempted except in extremes. 3. Morally certain right. The reason is: 1. because a possessor in good faith cannot be despoiled of the thing possessed, unless it is established that he unjustly retains it. 2. Because for positing the cause of most grave evils, both of private persons and of society itself, such as killings, injustices, corruptions of morals, and other such things, which ordinarily follow war, moral certainty of one's right seems to be required. Thus far more probably and more truly, St. Liguori 404, Pal., Tamb., and others against many, of whom some think that only greater probability suffices, others that equal probability suffices. But theologians commonly teach that lesser probability by no means suffices. 4. That before war, condign satisfaction be demanded from the adverse party; if it is offered, it must be accepted from justice, for where war ceases to be necessary, it also ceases to be just. 5. Right intention is required, namely that good be promoted and evil avoided, not by cupidity or cruelty, but by zeal for peace. L. 403, 405; S. Th. 2. 2, q. 10, a. 8; q. 40, a. 1; Verricelli tr. de Apost. Mission. t. 13, q. 128, s. 17, section 13.

R. To the 2nd: Even after mutual aggression and conflict, when some have already fallen on the side of him who wages a just war, condign satisfaction must be accepted and the war interrupted, if that is offered by the adversary Prince; if not from the rigor of justice, at least for the most part from charity, provided that the other party is willing to compensate all expenses already made, and it is not necessary for the public good that his insolence be beaten back. The 1st reason is that then war already ceases to be necessary for the end. The 2nd reason is that, since in a vindicative war, after many have already fallen, it is almost impossible to give condign satisfaction, the offended Prince, from a war actually begun, is not bound from justice, but rather from charity alone, to desist and to accept satisfaction. Laymann l. 2, tr. 3, c. 12, n. 5; L. 405.

R. To the 3rd: In offensive war, after the thing owed has been recovered and every indemnity, or after the injury has been sufficiently vindicated, the victor is bound to accept peace furnished with just conditions. The same is true of the victor in defensive war, after he has sufficiently vindicated the injury inflicted on him. The reason is that excess would be against the right of vindicative justice, indeed even of commutative justice. Besides, the end of war is peace and security. Therefore, once these have been sufficiently obtained, war, as an atrocious means, must be desisted from. Moreover also the conquered, per accidens, is often bound to accept peace, lest he expose himself and his subjects to greater danger, misfortune, or intolerable inconvenience. Struggl 44; Cajetan, Summ. v. Bellum. A nation which justly wages war can occupy the goods of enemies as much as is necessary for compensation of the damages which it has suffered, for payment of the expenses of war, and for just vengeance of the injury.

755 What is lawful to do against the enemy in war? - In a just war it is lawful to do all things against the enemy which are necessary and apt for obtaining the just end of war, yet according to the command and express or tacit will of the commander of the war. The reason is that he who has a right to the end also has a right to the necessary and apt means. Therefore in a just war it is lawful to do against the enemy all things which are necessary and apt for obtaining the just end of war. Which are necessary and apt; for other things harmful to the neighbor, which are not necessary for such an end, cannot justly be inflicted, and the damage afterward must be repaired. The just end of war, namely to overcome the enemies. Laym. 9; Sporer 112; Struggl 45; L. 409.

756 You will resolve: In a just war it is lawful to fight in open warfare, and to use ambushes and stratagems. These are not reputed lies, because the adversaries are deceived by their own fault, since those means are customarily used in war. But deceits are unlawful which cannot be guarded against by prudence. It is lawful to deprive cities of water; but it is not lawful to infect wells and fountains with poison, or otherwise to use methods of bringing slaughter which can be avoided by no human prudence, or which bring grave harm even to the innocent, or which savor of cruelty and atrocity, S. Th. 2. 2, q. 108, a. 2 ad 3; much less indeed is it lawful directly to kill the innocent, legates, cf. 737, who by the law of nations are everywhere inviolable, and likewise to suborn assassins who secretly butcher the Prince or commander of the army.

Therefore the use of any kind of weapons is lawful, provided that these are not poisoned, or lethal in another similar way. It is lawful to besiege cities and citadels, to discharge artillery against them, indeed sometimes to destroy or burn monasteries and churches, to plunder and kill in them, if, for example, enemies use a church as a citadel for defending themselves.

To use the standards of enemies in order to deceive enemies is a very true lie of fact.

Scouts also, who are sent to enemies under the appearance of friends or by another fictitious reason, and approach them asking, for example, medicines which they do not need, are not even free from a lie.

Lying, deceit, fraud are never lawful. Likewise it is sometimes lawful to give a captured city to plunder, but only for most grave reasons. This, however, is not lawful for soldiers by their own authority, but it is necessary that legitimate permission be present. And then it is in no way lawful directly to kill the innocent, under whose name come children, women, the elderly, foreigners, clerics, peasants, merchants, etc., because these have committed nothing on account of which they could be deprived of life, nor are they actual or proximate aggressors. Moreover it is not lawful per se to despoil innocent foreigners even of goods, because they are guilty neither in themselves nor in society. Likewise, when a city is given to plunder, monasteries, churches, and pious places are always excepted. C. 2 de Treg. et pac. But immovable goods by the law of war fall to the Prince or commonwealth; movable goods of use become the property of the first taker, unless custom or law is that a part fall to the Prince and community, or all be placed in common, and distribution be made to individuals with due proportion. Besides spoils, reprisals also are lawful; they are occupation by force made and retention of persons or things of enemies, which by chance or by design come into the hands of the other party, since they are certain compensations and a kind of war. They are lawful, if however: 1. It is manifestly established that citizens of the other commonwealth have done an injury. 2. If their superiors, when asked, refuse to administer justice. 3. If it is established that they culpably refuse this. 4. If the supreme Prince, the cause having been known, concedes this. 5. If no more damage is inflicted than just satisfaction requires. 6. If they are not committed against ecclesiastical persons; C. Etsi unic., de Iniur. in 6. In the conflict itself or attack it is lawful to kill all fighting against one, or existing in arms, of whatever condition, state, or sex, until they give themselves as captives, and perfect victory is obtained. But after the conflict and victory obtained, it is sometimes lawful also to kill captured or surrendered guilty persons, namely if before this they have merited death by some crime; or if this is necessary for establishing peace and security or justly vindicating the injury, unless they have surrendered with a pact of life to be preserved; or unless they are clerics, even guilty, whom after the conflict it is in no way lawful for a secular Prince to kill because of their immunity. But since soldiers today are regularly compelled and not voluntary, they also are to be held as innocent, whom it is not lawful to kill after conflict. 1 Kings 30; C. Miles 13, c. 23, q. 5; L. 409, 410; Struggl 47 seqq.; Ithur. Cas. 40, nn. 14, 17; Laym. l. 2, tr. 3, c. 12, nn. 7, 9 seqq.; S. Th. 2. 2, q. 40, a. 3; q. 66, a. 8 ad 1; q. 108, a. 1 ad 5.

757 Can Catholic Princes in war call heretics or even gentiles to their aid? - The first opinion universally affirms. The second opinion absolutely denies. The third opinion affirms that per se it is lawful; nevertheless per accidens by reason of scandal and harm to religion, which for the most part is present, it is unlawful. "This third opinion," says St. Alphonsus 406, "speculatively is indeed probable, but the second in practice seems altogether to be held. The reason is that it is morally impossible that, with alliance contracted with enemies of the faith, the aforesaid harms will not come to religion." Prop. 62 Syll. condemned by Pius IX; E. M.

758 Can soldiers wage war with doubt concerning the justice of the war? - Either the matter concerns soldiers who are subjects; or non-subjects; or hired men. If the 1st, they are bound to obey the Prince commanding, until they are altogether certain concerning the injustice of the war; for subjects are bound to obey where sin is not certain. Then, in the proposed case, they must presume the war as just, where the contrary does not clearly appear. Namely, the right of the superior possesses, so that, Augustine teaching, "perhaps the injustice of commanding makes the king guilty, but the order of serving shows the soldier innocent." L. 22 cont. Faust. c. 75.

If the 2nd, they must not fight unless they become certain of the justice of that war; for since the matter concerns the damage of a third party and indeed most grave damage, it cannot be inflicted on him before there is certainty concerning the injustice of the possessor. If the 3rd, either they were already hired before the war was declared, and the same thing must be said as of subjects; or afterward, and what was said of non-subjects holds. Luc. 3:14; L. 407, 408; Ithur. Cas. 40, n. 16; Tambur. Explic. Dec. l. 6, c. 1, par. 1, n. 9; Lugo de Iust. et Iur. d. 10, n. 144; Laym. l. c. n. 8. In an evidently unjust war, soldiers, although compelled, cannot fire upon enemies and kill or wound them. Yet if they are attacked by enemies who, if they handed over their arms, would be unwilling to grant pardon, then they can defend themselves with arms against them, as against unjust aggressors. Tambur. in Decal. l. 6, c. 1, section 1, n. 9.

759 Is it lawful for clerics to wage war? - Outside the cases of necessity, clerics are prohibited by canon law, under penalty of irregularity, from fighting by their own hand in war. C. Clericum D. 50; C. Eos qui c. 20. q. 3, etc. Outside the case of necessity; for in certain cases of necessity, clerics, without license of the Pope and without the penalty of irregularity, can fight by their own hand in war. Struggl 54; Laym. l. c. n. 19; S. Th. 2. 2, q. 40, a. 2.

760 What special obligation is present in time of war for the Prince and commanders, and for soldiers? R. To the 1st: Princes and commanders, especially in time of war, are bound to take care that soldiers observe the precepts of morals and religion, lest they be a scandal or harm to peoples. They must command nothing too dangerous to soldiers, unless because of manifest necessity; and with every zeal they must provide for their lives, and they must not rashly expose their own life to danger, lest the whole army or the whole legion lack a prudent leader. Likewise they must pay stipends to them by right administration, and with due equity distribute burdens among citizens if at any time they spend the night and stay among them; otherwise they are bound to compensate damages to them, both to soldiers and to others who have received damages from soldiers, since they are the unjust and efficaciously moving cause of these. Likewise to citizens who in time of war have suffered immense damage, a certain restitution is owed by the commonwealth. For the law of war excuses not those things which are done to citizens, but those things which harm the enemy. Nor indeed is it fair that some be burdened more than others, when the matter concerns a good common to all. By the same reason a contribution is customarily made if the merchandise of one has been thrown into the sea so that the things of others may be saved. "For the protection of the commonwealth of the faithful it is lawful to carry on just wars on feast days." S. Th. 2. 2, q. 40, a. 4; C. 1 de Treg. et pac.; Cf. here 658.

R. To the 2nd: Citizens are altogether lawfully compelled by legitimate authority, when public necessity compels, to make military service. Soldiers, however, must obey the commander in all things which regard military service, with the divine law preserved. Therefore they must keep their station, attack the enemy, and fight bravely even with danger of life. But they cannot do anything unordered, although for the utility of their own and the harm of enemies. For it is better that necessary discipline be preserved than that utility be sought at anyone's discretion with danger of harm. Soldiers who depart from the army for a time without the commander's license sin; but those who entirely desert the camp are guilty of a more grave sin. Luc. 3:14; L. 405, 407; Laym. l. c. n. 18; Cajetan, Summ. v. Bellum; Gousset 1003 seqq.

761 When war has been completed, are the parties bound to preserve public pacts, extorted by the force of war and of victory obtained? Gury, Cas. 410, responds affirmatively to this question. "The reason is," he says, "because public treaties were introduced by the law of nations, common to the whole human race, the common good of the human race so requiring.

For unless public pacts between so many different Princes, and between magistrates and subjects, were to be preserved in every way, no stable peace or society could consist; but a way would be opened to perpetual wars and slaughters." Reuter has the same opinion, which he affirms to be common, saying p. 3, n. 510: "Public faith given to an enemy, even one waging an unjust war, is to be preserved, provided the treaty is not objectively evil." Concerning this same question Lugo has these things: "In war, because of the public good of peace and the security of kingdoms, it is necessary that pacts be preserved on both sides, when they are made without coercion and fear; otherwise, since each one presumes that he has a just cause of war, pacts of this sort would never be preserved, which would be the greatest impediment to composing peace; just as also, because of the same reason, impunity and indemnity are owed to orators and public legates, because otherwise there could not be negotiation concerning peace, which would be a great inconvenience." De Iust. et Iur. d. 37, s. 15, n. 179. And S. Th. 2. 2, q. 40, a. 3 says: "Someone can be deceived from the deed or saying of another from the fact that something false is said to him or a promise is not kept; and that is always unlawful; and in this way no one ought to deceive enemies; for there are certain laws of wars, and treaties to be preserved even among enemies themselves." C. Noli 3, c. 23, q. 1. Laym. l. c. nn. 15, 16.


On the Sixth and Ninth Precepts of the Decalogue

I. On Acts of Lust Not Consummated

762 What are the sixth and ninth precepts of the Decalogue? - The sixth and ninth precepts of the Decalogue are: You shall not commit adultery... You shall not desire his (your neighbor's) wife. Ex. 20:14, 17. By the sixth precept of the Decalogue are prohibited all things which are contrary to the ordered propagation of the human race. For all these in their own way are reduced to moechia, or adultery, as to the primary act contrary to this ordered propagation. But by the ninth precept every interior concupiscence of those external works which had already previously been prohibited by the sixth precept is prohibited. Therefore each of these precepts prohibits lust, which is: the inordinate appetite or use of venereal things. S. Th. 2. 2, q. 154, a. 1; L. 412, 414.

763 What is the malice of lust? - The malice of lust consists in this, that man inordinately uses venereal things, that is, the commotion of the genital parts and seed, which by nature and God, as author of nature, is ordered to the due propagation of the human race, for pleasure or another perverse end. Inordinately, that is, outside marriage, or against the laws of marriage in marriage.

764 Is lust a grave sin? Lust of whatever genus or species is, per se, a grave sin. The reason is: 1. Because it gravely fights against nature. For the use of the venereal thing by its nature is instituted and necessary for the conservation and propagation alone of the human race; therefore it cannot be usurped outside marriage; indeed, not even in marriage except in the due mode, without grave disturbance of the right order. 2. Because it is prohibited under grave obligation by God, the Author of nature, as is clear from innumerable places of Sacred Scripture; thus Gal. 5:19: The works of the flesh are manifest, which are fornication, uncleanness, immodesty, lust, ... of which I foretell you, as I have foretold, that those who do such things shall not obtain the kingdom of God. L. 14; S. Th. 2. 2, q. 153, aa. 2, 3.

765 Does directly voluntary lust admit lightness of matter? Directly voluntary lust in whatever genus never admits lightness of matter. The reason is that any pleasure directly sought necessarily induces a subversion, in a most grave matter, of the natural order established by the Creator. This is also clear from prop. 40 condemned by Alexander VII. Sporer de Matrim. nn. 689, 699; L. 415, 416; S. Th. 2. 2, q. 153, aa. 2, 3; E. M.

766 Does indirectly voluntary lust admit lightness of matter? - R. Affirmatively, because then there is no consent or direct intention in venereal pleasure, but only in the cause, which is lightly or gravely sinful according as it lightly or gravely influences the pleasure. L. 482, 483; Cf. here 37-40.

767 To what virtue is lust opposed? - Lust is directly opposed to chastity, which, taken generally, is a moral virtue which moderates the inordinate appetite and use of venereal things. Cf. 349. A part of chastity, and its most perfect part, is virginity, which imports two things, namely integrity of body, and integrity of mind, or the purpose of preserving that integrity of body in perpetuity. Indeed, a threefold chastity is to be distinguished: conjugal, widowed, virginal. Conjugal chastity is that which in marriage moderately uses lawful pleasures. Widowed chastity is that which after the death of the spouse, or after virginity has otherwise been lost, by a firm purpose thereafter abstains from the appetite and use of venereal things. Finally, virginal chastity is that which proposes perpetually to abstain from all carnal pleasures, both unlawful and lawful in marriage. S. Th. 2. 2, q. 151-153.

768 How is virginity lost? - Virginity is lost physically in a girl through the opening or breaking of the virginal enclosure, and in a male through the emission of seed; but morally it is lost both by a female and by a male through voluntary pollution. Nevertheless as to political state, and in the face of the Church, a girl remains a virgin as long as the enclosure of virginity has not been violated by intercourse, and a male as long as he has not carnally known a female. Tambur. Explic. Decal. l. 7, c. 5, nn. 2, 3; Laym. l. 3, s. 4, nn. 7-9; Sporer after tract V, in append. ad 6th Precept, n. 6; S. Th. 2. 2, q. 152.

769 How many kinds of pleasure are distinguished here? - In this matter a twofold pleasure is to be distinguished, one venereal, which is also called carnal, the other sensible. Venereal pleasure is felt in the genital parts through the commotion of the same genital parts and seed; on the contrary, sensible pleasure is felt in the other senses from their application to their object, and from the proportion of the object to the proper sense. Sensible pleasure is manifest in two ways; one is purely such, another is sensible-venereal. Sensible pleasure purely such is that which arises from an object which precisely of itself is not apt to move to venereal pleasure, as, for example, the pleasure which arises from the touch of silk, the smell of a flower, the hearing of music, the taste of sugar. Sensible-venereal pleasure is that which arises from an object which of itself is in some way apt to move to venereal pleasure, as, for example, the pleasure which arises from touch, from the embrace of a woman, from her kiss, etc. Cf. n. 291; L. 412, 413-415.

770 Is venereal pleasure lawful? - Deliberately voluntary venereal pleasure between persons to whom intercourse is unlawful pertains properly to lust, and is a grave sin from its whole genus, admitting no lightness of matter, as is clear from n. 765. The reason is that venereal pleasure is excited from the commotion of the parts serving generation. But commotion of this sort is a kind of begun pollution, or is a motion to pollution. E. M.

771 Is purely sensible pleasure lawful? Purely sensible pleasure, as such, does not properly pertain to lust, but to sensuality, and of itself it is not evil, but indifferent. Nor indeed can any other malice be found in it except that which generally is in an act which is not referred to a rational end; such indeed it would be if someone not only acted with that pleasure, but also because of that same pleasure, by positively excluding a further honorable end of the work.

772 Is sensible-venereal pleasure lawful? Sensible-venereal pleasure either from its nature proximately disposes to venereal pleasure, or only remotely. If proximately, per se it is a grave sin, because of the proximate danger of venereal pleasure. If remotely, per se it does not exceed venial sin, if it is directly intended, because of the inordination which is directly intended in it, yet not grave, since the proximate danger of venereal pleasure is absent. Struggl 4, 7; Tambur. Expl. Decal. l. 7, c. 8, n. 1 seqq.; Sporer de Matr. 686-688, 691; L. 416.

773 How is lust distinguished? - One lust is interior, another exterior. The former is the voluntary occupation of the imagination, intellect, and will by joy, morose pleasure, or desire of a venereal thing for the sake of pleasure. The latter is the very use itself of venereal things for the sake of pleasure; and it is multiple in species: for one is in acts not consummated, another in consummated acts, which differ in species from them; and both this, which is in consummated acts, and that, which is in acts not consummated, are subdivided into other species according to the specific diversity of objects. But consummated acts, in this matter, are those acts which reach all the way to the emission of prolific fluid. Acts which do not reach this term are not consummated acts, which properly are acts of sensuality and immodesty. Cf. 349. Acts of lust not consummated are base looks, hearings or speeches, to which base readings are counted, base smells and tastes, finally touches.

S. Th. 2. 2, q. 151, a. 4; q. 154, a. 1 ad 5; q. 155, aa. 2, 3, 4; L. 412. Vivid and morose imagination and thought of obscene things is a cause per se gravely influencing base effects. It ordinarily precedes, accompanies, and follows acts of lust not consummated, and therefore from these it has its proper gravity, as also from a grave object, from a depraved intention, from danger of consent in a gravely base thing.

774 What about obscene looks? - A voluntary and deliberate look at very obscene things, which from their nature proximately dispose to venereal pleasure, unless it is done from a just cause, is, speaking per se, a mortal sin; but a look at less obscene things, which from their nature dispose only remotely to venereal pleasure, unless it also is done from a just cause, speaking per se, is only a venial sin. The reason of the 1st part is that one acting thus exposes himself to the proximate danger of venereal pleasure, which is gravely sinful; and therefore he sins gravely. The reason of the 2nd part is that although the object is in some way dishonorable, and therefore action about it is unlawful, nevertheless it does not bring proximate danger of venereal pleasure; hence that action is not gravely unlawful. L. 420 seqq.

775 You will resolve: Looks at obscene pictures, if they are done in passing, and from mere curiosity, and if proximate danger of consent in base pleasure is absent, are not held as mortal sins. And this can more easily be admitted because of custom as regards images and sculptures representing angels naked or nearly naked, as many are displayed in Christian temples. A morose look at the same pictures does not seem able to be excused from grave sin, because per se it gravely influences base pleasure. Indeed, there are many things in this matter which, if done in passing, only lightly excite carnal pleasure, but if they are continued with long delay, they gravely stir it, by reason of imagination and thought which lingers in that base thing. L. 429. Speaking per se, and bad intention or danger of consent being excluded because of special frailty, to look from lightness and a certain curiosity at the base parts of animals, and at animals coupling, does not exceed venial sin. Struggl 12; L. 419. A look at one's own genitals is not mortal if it is done briefly; otherwise, if it is done studiously and morosely. L. 419. "It is not mortal of itself, short of danger of venereal consent, to look at the pudenda of a person of the same sex, unless the one looking were very inclined to sodomy, or unless a beautiful youth were looked at naked," L. 420, 421, or again, unless it is done studiously and morosely. Looks at the honorable parts of a person of a different sex, even a beautiful one, per se are not sins. Therefore if a look of this sort is done from simple courtesy, or another honorable cause, there is no sin at all. But if they are done from curiosity or with some moroseness, per se they are venial sins. But lengthy looks are not excused from mortal sin if they involve proximate danger of consent in base concupiscence, especially if commotion of the spirits rises up, and a fortiori if the person is loved with inordinate love. L. 422; Sanch. l. 9, d. 45, n. 20.

Looks at less honorable, but not base, parts of a woman, namely the chest, arms, legs, are not per se mortal sins if they are done in passing, always with proximate danger of depraved consent excluded. But if looks are done studiously and morosely, so that there is proximate danger of venereal pleasure, it is grave. Therefore generally they are not to be excused from mortal sin who, without cause, look with notable delay at the naked breasts of a beautiful woman, because of the danger annexed to such a look. But they do not sin gravely who, with special danger excluded, look at mothers or nurses nursing infants, or fix their eyes on the uncovered chest of a woman, old or younger but not yet formed. L. 423; Sanch. l. c. and d. 40, n. 26. Looks at the shameful parts of the different sex, or at neighboring parts, ordinarily are mortal sins, unless perhaps the vision is made from afar and for a very brief time; because lengthy looks of this sort per se gravely influence base pleasure. Nor are you excused from grave sin if you look at base parts through a very thin and translucent veil, because almost such a look increases lust rather than diminishes it. They make exception: 1. If the one looking is a child or very frigid, because these are little moved. 2. If the eyes are fixed on a little infant, because it moves little. Hence maidservants and nurses who thus look at children committed to them are not judged to sin gravely, unless they do this morosely, or repeated times, and with depraved affection.

Likewise it is grave sin deliberately to look at a person of the other sex wholly naked, unless the look were done only lightly, in passing, or from afar, or to look at married persons coupling. Sanch. l. 9, d. 46, nn. 23-25, 29; Laym. l. 3, s. 4, nn. 10, 14; Struggl 12; L. 420, 421. All the aforesaid looks, which are lightly or gravely sinful, lack all fault if they are done from proportionate utility and necessity, such as is given, for example, in a physician or surgeon, when he must treat these parts. Diana tr. 6 de aliq. Cas. circa mater. lux. r. 19; L. 419, 420.

776 What about base speeches? - "Of itself it is not evil to utter or hear base words." L. 426. Of itself, for, practically speaking, very obscene words, with continued conversation about these matters, which from their nature proximately dispose the speaker or hearers to venereal pleasure, unless they are done from a just cause, are mortal sin. But less obscene words, or words spoken in passing, which from their nature dispose only remotely to venereal pleasure, unless likewise they are done from a just cause, are only venial sin. The reason is the proximate or remote danger of venereal pleasure which is had by conversations and words of this sort. L. 426, 427, 428.

777 Note: What has been said about speeches must also be said, with the same proportion, about immodest songs and readings. L. 426.

778 You will resolve: They sin gravely who, before unmarried persons, especially of the other sex, mingle speeches among themselves about insemination, carnal intercourse, and other things which, with attention paid to the circumstances of the persons, of the thing said, and of the manner of saying it, can proximately dispose the speakers or hearers to venereal pleasure. Nor, speaking per se, are they excused from grave sin who, under the pretext of joking, with equivocal but sufficiently known words, mix speeches about these things and hold conversation; make exception unless something of this sort is said by mere jest and in passing. For that jest and equivocation not only does not remove, but rather increases, because curiosity has been excited, the danger of venereal pleasure. Likewise, to read altogether obscene books without just cause is mortal sin, even if this seems to be done from curiosity or for the sake of recreation, because per se this reading greatly provokes to lust. Make exception perhaps unless readers, from curiosity alone, because of advanced age and a frigid temperament, or because of the custom of treating venereal matters, do not incur grave danger of lust. But it is certain that those who compose, and also those who sell, notably base books can in no way be excused from grave sin, because of the scandal of others, although not intended; nor can gain, however great, excuse. L. 426, 428. It is not per se mortal to utter base things indeed, but not gravely obscene, if it is done briefly, through joking or vain consolation, unless the hearers are so weak in spirit that they suffer grave scandal. Hence commonly base jests which are uttered by harvesters, grape-gatherers, muleteers, are not grave, because they are ordinarily said and heard for mere joking. Nor indeed are tender conversations, otherwise honorable, with persons of the different sex always to be held as mortal sins, although they are full of dangers, especially if they are lengthy, often repeated, or done in solitary places. What therefore is to be judged concerning loves, as they call them, especially among the younger? Not all are indiscriminately to be condemned of mortal fault; although often a proximate occasion of lethally sinning will with difficulty be absent, at least in progress and when certain circumstances are added, as if the lovers meet entirely alone, especially for a rather long time, or at night, etc. Likewise to read amorous and lightly dishonorable books per se is not mortal sin, although in practice it is very dangerous, especially for the young. But those who compose or sell lightly obscene books indeed sin, even lethally, if they do this to excite lust; but if only to obtain gain, or because of another motive not gravely depraved, the sin will be only venial, since books of this sort can be read without grave danger. Yet clerics and religious, speaking per se, do not seem able to compose or spread books of this sort without grave scandal. L. 422, 426; Prax. 63.

To read obscene books for a just cause, for example, for forming and perfecting style, for learning the truth of history, for informing superiors, for correcting morals, etc., is no sin, provided one does not consent to the base things.

779 Note: From those things which have been said, nn. 774, 776, judgment can be made concerning theaters and cinematographs, and also concerning illustrated cards, namely whether those who are present at them and look at these things sin. For if they sin, they can sin only because of base looks or base things heard. L. 427, 428.

780 What about base touches? Very base touches, which from their nature proximately dispose to venereal pleasure, unless they are done from a just cause, speaking per se, are mortal sin; but less base touches, which from their nature do not dispose proximately, but only remotely, to venereal pleasure, unless likewise they are done from a just cause, speaking per se, are only venial sin. The reason is that one touching himself or another person in the former way exposes himself or the other person to proximate danger of venereal pleasure; but in the latter way, only to remote danger; nor is there present a reasonable cause for either touch, making it honorable. Therefore. L. 415, 416, 417, 418; S. Th. 2. 2, q. 154, a. 4; q. 156, aa. 2, 4.

781 You will resolve: To touch the genitals of brute animals is ordinarily only venial. But to produce these touches all the way to the emission of seed is probably mortal, because it is an action most vehemently exciting to venereal pleasure. Nevertheless, if someone did this from mere lightness and curiosity, and experienced that he was not moved venereally at all from it, he could not be condemned of mortal sin. Tamb. Explic. Dec. l. 7, c. 8, n. 5; Sporer de Matrim. n. 697; L. 419, 420. Touches of one's own body do not exceed venial sin when, venereal affection being excluded, they are had only in passing and from mere lightness or curiosity, because they are not very much incentives of lust. L. 419. Touches on the shameful parts of another person of the same sex, or neighboring parts, even over clothing, ordinarily are not excused from grave sin, unless perhaps they are done from petulance, jest, lightness, and in passing. L. 420.

It does not exceed venial sin to touch honorable parts, for example, fingers, hand, face, of a person of different sex, if these things are done from mere lightness, and no special danger of venereal pleasure is present by reason of the mode in which these touches are done. L. 415, 416, 417, 418. Touches on less honorable parts of a person of different sex, such as the chest, legs, arms, if they are done from mere lightness, curiosity, jest, etc., also do not exceed venial sin, always with the special danger of venereal pleasure excluded by reason of delay or mode in which these touches are done. And thus it is grave to press the foot of a young girl, to pinch the arm, and also to twist the finger, because of the proximate danger of carnal pleasure. L. 415, 430. Touches on base parts, that is, on the genital parts or those which are near them, of a person of different sex, had even for a brief time, whether they are done immediately or mediately, or over clothing, regularly cannot be excused from grave sin, because they contain the proximate danger of venereal pleasure. Nevertheless maidservants who touch the pudenda of infants while they clothe them probably are not to be accused of grave sin, even if from lightness or a certain curiosity; but otherwise, if this were done studiously and morosely, because of the proximate danger of venereal pleasure. L. 420, 430. As other incomplete acts, about which in the preceding numbers, so also touches are not evil from their intrinsic nature, as is clear from the reason constantly brought forward, but only extrinsically, namely because of the proximate danger of venereal pleasure, because of the proximate danger of consent in it. And indeed all these acts from their intrinsic nature do not pertain to lust or the venereal matter, which is contained only in coition, pollution, and carnal pleasure which disposes to these, or follows them in the genital parts; but they per se look to sensuality and modesty, as is clear from what has already been said above. Cf. 773. Therefore all the aforesaid touches are altogether lawful from proportionate necessity and utility. Hence physicians touching from necessity the pudenda of a person even of different sex do not sin, granted that per accidens they suffer involuntary pollution. Nor do they sin per se who touch themselves for wiping away the filth of the body, or for soothing itching, or for curing infirmities. Yet if the itching is tolerable, it is to be suggested that they abstain from touches insofar as they can without grave annoyance. Yet the confessor must use great discretion in these things. For doubts of this sort are accustomed to trouble especially persons of timid conscience. L. 417, 419, 420; H. A. n. 3; S. Th. 2. 2, q. 154, a. 4. Itching can come from infirmity, in which a physician is to be consulted. It can also come both in men and in women from uncleanness; for preventing and removing this, washings with common, simple water, or mixed with soap, suffice. Antonelli vol. 1, p. 2, on the 6th Precept of the Decalogue, c. 2.

782 Note: From those things which have been said about touches, it is clear what must be said in particular about kisses, embraces, and dances; these can be gravely base, lightly base, and honorable, according to the various mode in which they are done. L. 417, 429, 430; E. M.

783 Do the aforesaid touches differ in species from the consummated act of pollution and intercourse, and from other incomplete acts? R. To the 1st: Affirmatively; and this response holds both for touches and for other incomplete acts, about which the discussion has hitherto been. The reason is that an inchoate act differs in nature from a consummated act. Therefore when similar acts precede the venereal act completed in the same passion, or accompany it, or immediately follow it, such as kisses, touches, etc., they constitute with the completed venereal act one sin in number, and they are not necessarily to be explained distinctly in sacramental Confession; but when they are exercised without a completed venereal act, they are a sin distinct from this, yet one or several in number, if they are exercised in the same movement of passion, or in several. Hence in such a case they are a certain incomplete lust, and are to be explained in sacramental Confession.

R. To the 2nd: The first and more common opinion affirms. The reason is that these acts, considered in themselves, proceed from distinct and diverse faculties, and are ordered to distinct and diverse objects. Hence it follows that "the desire of looking basely, touching, kissing, fornicating, are distinguished in species not only from morose pleasure concerning those objects, but also each from the other, because they tend to those objects as they would be placed on the part of reality; but if they were placed on the part of reality, they would be distinguished in species, as is clear. Hence he who once was delighted by thought about intercourse, and once desired intercourse, does not satisfy by saying, twice I had a base thought, but he must say, once I was delighted in intercourse, and once I desired it. Similarly, he who once desired to look, once to kiss, once to touch, once to fornicate, does not satisfy by saying, four times I desired to do something base, but he is bound to express those objects." La-Croix l. 6, p. 2, n. 1032. The second opinion denies. The reason is that although acts of this sort physically proceed from faculties really distinct and diverse, and tend to objects really distinct and diverse, nevertheless, morally considered, they do not contain grave intrinsic malice; but the grave malice which they contain they have from venereal pleasure, to which they proximately dispose, and which is the same in species for all these acts. S. Th. 2. 2, q. 154, a. 4. Hence it follows that, once in Confession the venereal pleasure which followed, to which someone consented, has been explained, it is not necessary to explain whether he procured it for himself by looking at or touching himself, or even by looking at or touching another person, abstraction nevertheless being made from the sin of cooperation and scandal, certainly to be explained if they were present. Likewise, once the interior pleasure of the will, or desire as regards venereal pleasure, has been explained, it is not to be explained whether that pleasure and desire of the will was immediately terminated to base looks or touches. Billuart, Diss. 6, art. 15, section III, Note and following, has these things: "Franc. Henno teaches that pleasures concerning look, touch, kiss, etc., differ in species among themselves, and ought thus distinctly to be accused... because, he says, looks, touches, kisses, are distinguished in species among themselves... but nevertheless he admits that the practice of confessors and penitents is contrary. Besides, I think that his foundation is false, namely that touches, kisses, looks are distinguished in species in the genus of lust. For since they are not evil per se, as has been said, but only by reason of commotion, or pollution, or intercourse, to which they excite and tend, they have the same species of malice among themselves, namely either of carnal commotion, or pollution, or intercourse, etc. Hence in my judgment the penitent would satisfy who would say, so many times I excited in myself or in another carnal commotion, or pollution, while saying nothing whether by touches, or looks, or kisses, provided that he explains the conditions of himself and the accomplice. A fortiori he would satisfy by saying, so many times I was carnally delighted concerning such or such a person, without explaining whether concerning touches, or kisses, or looks; but indeed if there was pleasure concerning intercourse or pollution, because these differ in species from immodesty and are to be distinctly accused, so too are the pleasures concerning them." S. Th. 2. 2, q. 154, a. 4 ad 3, speaking of kisses and touches, says: "That things of this sort are not sins according to their species." And ib. ad 2 he says: "From lust they have the nature of sin." And in c.: "Things of this sort, insofar as they are lustful, are mortal sins."

783bis. Note: An act exciting simple venereal pleasure differs in species from an act of pollution; and therefore in confession the nature of the act is, per se, to be explained distinctly. "Nevertheless, as Genicot notes here, ed. 4, vol. 1, n. 396, 3, that distinction often is not accused by the penitent; nor are questions about most shameful matters to be made by the confessor without true necessity. It is lawful to follow the rule set down by Bouvier, Diss. in 6 Dec. praec. p. 76: 'Once touches or lustful motions have been discreetly known, let the confessor abstain from immodest interrogations.' And Berardi writes, Prax. conf. n. 851: 'When the penitent says, I touched myself, if it is evident that he truly touched himself maliciously, it is to be presumed that he carried the act through to its natural end; hence, whether the matter concerns men or women, I would say that interrogations about that matter can be omitted. It is true that some interrupt the act, although they have maliciously begun it, but from this confessors cannot be obligated to add further interrogations to all and each who confess that they touched themselves, concerning this very interruption.'"

784 Do touches and other incomplete acts, when they are grave sin, contract malice diverse in species because of the various circumstances of persons? - As regards touches, kisses, and embraces, this is commonly affirmed. And the reason is that in moral estimation touches more than other acts regard the individual person, and approach most closely to intercourse.

Hence just as the specific circumstances of persons are to be explained in intercourse, so also in touches. L. 417, 453, 459. As regards looks, the Salmanticenses apud St. Alphonsus 421 likewise affirm; and both as regards looks and also as regards base words whether said or heard, Sanchez de Matrim. l. 9, d. 46, nn. 17, 18, 30, 45 also affirms in almost the same way as regards touches, because of an altogether universal reason, namely because all these acts are ordered to coition and participate in its moral malice. But St. Alphonsus, having reported the opinion of the Salmanticenses, adds these things as regards looks: "But La-Croix more truly contradicts this doctrine, l. 6, p. 2, n. 1030, where he says that he who looks venereally at a person without any desire is not bound to say what sort of person it was. For how would a woman, by looking basely at a priest... commit sacrilege, which consists in the violation of a sacred person, when no violation intervenes there? And how would someone, by looking basely at a relative, commit incest?" l. c. But these things also hold as regards base words said or heard, as is clear per se.

S. Th. 2. 2, q. 154, a. 4 ad 1, ad 2; L. 415, 416, 417; Gur. Cas. 146; Laym. l. 3, s. 4, n. 13. Hence he who by the sight of some person or by conversation is voluntarily excited to pollution commits one sin of pollution, since the aforesaid acts do not put on the species of intercourse with the person who is looked at, or with whom someone converses.

785 In touches which someone has with himself or with others, must the sex be declared, whether the person be male or female? R. Speaking per se, negatively; for this of itself is merely material. Cf. 811.

786 As regards touches, must the parts of the body which one sinning gravely in this matter has touched be explained? R. La-Croix l. 6, p. 2, n. 1031 has these things: "He who without desire of venereal pleasure touched a girl, according to Diana, satisfies by saying that he touched basely so many times, saying nothing about the parts in which he touched. Others say with probability that it must be expressed if he touched a base part."

II. On Sins of Lust According to Nature

787 How are the sins of consummated lust distinguished? Some are according to nature, namely when they are exercised in that mode which is not opposed to the generation of the human species, if namely in intercourse, per se apt for generation, diverse sex, the same species, and the natural vessel and mode are preserved; others are against nature, if seed is so poured out that it cannot serve generation, that is, if the things just enumerated are not preserved, whether this is done outside intercourse, or in intercourse from which generation cannot follow. St. Thomas enumerates six species of consummated lust, which are: fornication, defilement, abduction, adultery, incest, vice against nature. L. 412, 432; S. Th. 2. 2, q. 154, aa. 1, 2, 11, 12.

788 What is fornication? Fornication is the intercourse of an unmarried man with an unmarried woman from mutual consent. Of an unmarried man with an unmarried woman, that is, free from the bonds of marriage, kinship or affinity, and vow. Fornication is intrinsically evil, and mortal sin, so that it is never lawful. Proof of the 1st part: 1. from prop. 48 condemned by Innocent XI. 2. Because fornication and vague intercourse are opposed to the good education of offspring, which cannot be done without the conjugal bond of male and female. For for that education there is required not only the care of the mother, by whom the offspring is nourished, but much more also the care of the father, by whom thereafter the offspring is to be instructed, defended, and advanced to a state in which it can provide necessary things for itself. Proof of the 2nd part: 1. because in Sacred Scripture fornicators are excluded from the kingdom of heaven, 1 Cor. 6:9; Eph. 5:5; Gal. 5:19 seqq. 2. Because fornication gravely opposes the good of offspring, and the due propagation of the human race; for if fornication and vague intercourse were lawful, males doubtful about the ownership of offspring would not acknowledge it and would not devote care to due education; but females thereafter deserted by males would procure abortions, abandon infants, or plainly kill them.

Moreover fornication is mortal sin, even if a rich man wished to care for the due education of fornicated offspring; for if fornication were lawful in such a case, very many would arrogate similar license to themselves, would omit marriages, and fornication would successively become common against the due propagation of the human race. Trid. s. 24, C. 8 de R. M.; s. 25, C. 14 de R.; Struggl 23; S. Th. 2. 2, q. 154, aa. 2, 3; L. 432, 435 seqq.; E. M.

789 Note: "He who only begins intercourse, but does not complete it, nor emits seed, must explain this very thing, because although then there is fornication begun and in affection, nevertheless it is not fornication in reality; but it is an immodest act, and the extreme of immodesty. Much more, he who begins the same intercourse, and then recoils after nature has already been excited, and scatters seed, must explain; because there is already a double malice, namely fornication begun and in affection, and consummated softness, as is clear per se." Sporer 575, 576; Struggl 25; Lugo de Poenit. d. 16, n. 237 seqq.; L. l. 6, n. 916. Concubinage does not differ in species from fornication; it is habitual and continued fornication. Nor does meretriciousness, which only designates the condition of the woman who is prepared to grant the use of her body to all. These conditions are to be explained in Confession, not by reason of a diverse species of sin, but by reason of custom and occasion of several sins.

790 What is defilement? - Defilement is sometimes taken for every illicit intercourse; but more commonly by this word a special sin of lust is designated. Theologians, however, do not agree among themselves concerning the nature of this sin. Fr. Gury 425 says defilement is the violation or oppression of a woman against her will. But others hold that the proper nature of defilement consists simply in the illicit deflowering of a virgin; while others hold that it consists in violent intercourse with a virgin, so that intercourse with a consenting virgin is not a sin distinct from simple fornication. But by the name virgin in each opinion is understood not she who has so preserved the virtue of virginity that she has been stained by no sin of lust, but she who retains the seal of virginity intact, although she has been polluted even voluntarily, and therefore has irrevocably lost the virtue of virginity. L. 101 de Verb. sign.; L. 443; S. Th. 2. 2, q. 154, aa. 6, 7; Laym. l. 3, s. 5, tr. 3, p. 3, c. 13, init. If a woman, unwilling, outside marriage, is overcome by force by a man, it is lawful for her not to receive the seed of the man who has entered her. And the same they permit, though not all, to a woman who had previously consented, because she is bound not to continue the sin. But if a woman oppressed by force has already received the seed, more probably she cannot eject it or render it infertile by injection of cold water, since this is against the nature of generation, which has already been begun. Lugo de Iust. et Iur. d. 10, n. 197; L. 394; l. 6, n. 954.

It is certain among all that violent deflowering of a virgin, besides grave sin against chastity, also involves grave sin against justice, necessarily to be explained in Confession, because of the most grave injury inflicted on the virgin, and on her parents, if the virgin is under their guardianship. Inst. l. 4, t. 4, section 2. And this circumstance of violence, as is clear per se, is to be expressed, even if the woman were not a virgin, but corrupted or married. Moreover, "by violence here is understood not only physical violence, but also moral, such as fraud and fear; likewise importunate prayers and blandishments, which according to the judgment of prudent persons, especially in this matter, are morally reputed violence; such are those which are accompanied by great promises, kisses, touches, incentives of Venus, and in one word all those by which a noble woman cannot easily resist." Billuart de Temper. Diss. 6, art. 3, Dico 1; Struggl 28, 29. But although force or violence is not had, certainly notable fraud is had, and therefore special malice against justice to be declared in Confession, if someone should fornicate with a woman insane, drunk, or sleeping, because she is violated without her consent, and therefore a grave injury is inflicted on her. Sporer 606; Laym. l. c. n. 1; S. Th. 1. 2, q. 154, a. 6; L. 430, 433. But whether illicit deflowering of a virgin freely consenting is a species of lust distinct from simple fornication is disputed, and each opinion is at least extrinsically probable. The negative opinion seems more probable. The reason is that that circumstance of physical virginity or integrity is merely material with respect to the virtue of chastity, and therefore the sin against chastity is not changed in species. Hence, which is consequent, this circumstance of virginity in any sins whatever committed by a female or male, virgins, will not be necessarily explained in Confession, unless perhaps on the occasion of reservation, or censure, or another extrinsic circumstance, for instance if it culpably became known, and disgrace and damage came about, which must be repaired. S. Th. 2. 2, q. 154, aa. 1, 4; Laym. l. c. An inflicted injury demands satisfaction; inflicted damage, if it follows, demands restitution. But for repairing the inflicted damage, if no promise of marriage intervened, the defiler is bound either to marry the girl, or to dower her sufficiently or sufficiently increase her dowry, so that she may marry another as equally as if she were a virgin. C. 1, 2 de Adult. et stupr.; C. B. 825. Cf. 1376; L. l. 3, nn. 640-612, 648; Laym. l. c. nn. 2, 4; Lugo de Poenit. d. 16, s. 4, section 7; C. I. Poen. 331 seqq.; C. G. 331 seqq.

791 If the deflowered virgin consents, does defilement contain at least a special malice of injustice with respect to the parents in whose custody she was? - R. Negatively. "The reason is that, if the girl herself, since she is mistress of her own body, inflicts no injury on her father if she consents to deflowering, using her own right, much less does the deflowerer inflict it. Only she will sin, and consequently also the violator, against piety owed to the father, and also against obedience, if she has had an express prohibition from the father concerning such a crime, as Lugo says, n. 226." L. 641; l. 3, n. 641.

792 What is abduction? - Abduction can be taken in two ways. First it can be taken as it is a diriment impediment of marriage, and it is the violent leading away of any woman from the home or paternal or quasi-paternal power to another place for contracting marriage, under the power of the abductor. In another way, however, it is a species of lust; and this is the carrying away of any person, whether male or female, whether virgin or corrupted, whether married or unmarried, from place to place, force being brought either against the one abducted or against those to whose power the person is subject, namely parents or guardians, or husband, but not if they are brothers and the woman is of her own right, for the sake of fulfilling lust. Inst. l. 4, t. 4, section 2. Therefore in the first way the person is carried away for the sake of contracting marriage; in the other way, for the sake of lust. Abduction in the 1st way is discussed in the treatise on Marriage; here we deal with abduction in the 2nd way.

Moreover it is clear how abduction thus taken differs from defilement. For defilement has place only with an unwilling virgin, but abduction with any person; defilement involves only violence or fraud, abduction also the leading away from place to place; defilement brings violence only to the virgin, abduction to the person abducted, or to those to whose power the abducted person is subject, or even to both. "Hence you see that abduction of a virgin, the base effect having followed, differs from defilement only very accidentally." Sporer de Matr. 603. Yet if someone departs voluntarily with a lover, the parents not knowing, there will not properly be abduction, but flight, not adding malice distinct in species to fornication. Therefore the proper malice of abduction consists in the injury which is brought in violent carrying away for the sake of lust. Therefore, just as defilement perfectly such, so abduction, besides the sin of lust, contains a sin of injustice; and that injustice is both against the person herself who is violently carried away, and also against parents or any other persons whatever in whose power that person is constituted. From Trent, s. 24, C. 6 de R. M., the abductor is bound "to dower decently, at the judgment of the judge, the woman abducted, whether he has married her or has not married her," unless the woman is a prostitute or of bad reputation. S. Th. 2. 2, q. 154, a. 7; L. 444; C. I. Poen. 349 seqq.; C. G. 354 seqq.; C. B. 826.

793 What is adultery? - Adultery is intercourse with another's spouse. It is a grave sin, distinct in species from others, Heb. 13:4. Besides the sin against chastity, it includes another against justice. For it violates in a grave matter the inalienable right of the other spouse; hence such malice does not cease, although that spouse consents. L. 445; S. Th. 2. 2, q. 154, a. 8.

The degrees of gravity of this sin are: 1. Grave, when an unmarried person sins with a married person, because besides fornication he sins against the right of a third party only by cooperating. 2. More grave, when a married person sins with an unmarried person, because besides cooperation in fornication he sins against the fidelity given by himself to his own spouse, and violates the right acquired by the spouse in his body. 3. Most grave, when a married person sins with a married person, because he himself sins against justice, violating the right of his own spouse, and cooperates in the sin against justice of his accomplice, likewise violating the right of his own spouse. Hence the state of each is altogether to be declared in Confession. The adultery of a wife is more grave than the adultery of a husband, because of the most grave damage to the family and to the legitimate heirs, willed in the cause, which circumstance introduces another species of malice. Sporer 529; L. 445; C. I. Poen. 353 seqq.; C. G. 336 seqq.; C. B. 823, 821.

"Adultery is committed by a married person in every species whatsoever of lust, at least external, not only natural, with an unmarried person, a married person, a relative, a sacred person, etc.; but also against nature, by bestiality, sodomy, softness, and likewise by kisses and touches even with unmarried persons; and therefore a married man or married woman doing such things is bound to explain the state of his or her marriage. Most common of the doctors: Sanchez l. 9, d. 18, n. 4; Lugo, Tamburini. The reason is because in all these things an injury is always done to the spouse, according to the Apostle: The husband does not have power over his own body, etc. And conversely." Sporer 529.

Spouses also contract the malice of adultery or quasi-adultery when sinning against nature by sodomy or softness, when mutually or separately they pollute themselves. For thus their flesh is most truly divided against the fidelity of marriage. But they must necessarily explain that that sin was committed with their own spouse; otherwise they will never explain the sin committed by themselves. Sporer 526; L. 446; Diana tr. 6 de Matr. r. 186, n. 4; E. M.

794 If a spouse only is morosely delighted concerning imagined intercourse with another, does he also contract the malice of mental adultery, necessarily to be explained in confession? "Vasquez 2. p. tom. 1, d. 112 with others affirms. The reason is that the faith of marriage obliges not only the body, but also the mind not to place itself upon another base object; and therefore one so morosely delighting sins not only by the sin of lust, but also of mental adultery, just as by the consent of all a religious, priest, or another bound by a vow of chastity is bound in Confession of morose venereal pleasure to explain the circumstance of his vow or state, because he sins not only against chastity, but also truly against the vow and the virtue of religion. A probable opinion, and without doubt the safer. But Hurtado apud Tambur. l. 15 Decalogi n. 6 denies, not improbably, in these words: 'Vasquez teaches that a married man who is venereally delighted concerning fornication with one not his own sins not only by the sin of lust against chastity, but also by the sin of adultery against the faith of marriage. Yet this is proved with difficulty and without sufficient foundation, because it is said with difficulty and without foundation that in marriage faith is furnished to the spouse of not placing the mind in another. These things Hurtado says sufficiently probably. Certainly, without sufficient foundation and urgent necessity or reason, the sacrament of penance is not to be burdened. The reason is different concerning one bound by a vow of chastity. For one vowing chastity to God, the inspector of hearts, without doubt principally vows and obliges himself to internal chastity also, without which external chastity is worth nothing; but one contracting marriage with a human person is asserted without foundation also to oblige his mind to that person, lest it tend lustfully to another object.'" Sporer n. 523.

795 What is incest? Incest is intercourse with blood relatives or relatives by affinity within the degrees prohibited by the Church for marriage. Incest is a grave sin, and differs in species from other sins of lust. For it is not only against chastity, but also against the piety and reverence which those joined owe mutually to themselves. S. Th. 2. 2, q. 154, a. 9; L. 448; C. I. Poen. 337; C. G. 333 seqq.

796 Do not only intercourse, but also all immodest touches among relatives put on the nature of incest, necessarily to be explained in Confession? R. Affirmatively. For these acts also are contrary to the reverence due to relatives. L. 453, 469; Billuart Diss. 6, art. 6, 9; Cf. here 784.

797 Is incest present among those who are bound by the impediment of public honesty? R. Affirmatively, and Sporer 613 hands this down as certain. But it is incest less strictly such. The reason is that incest is among blood relatives and those related by affinity. But among those who are bound by the impediment of public honesty there is neither kinship nor affinity strictly such. Therefore. L. l. 6, n. 469.

798 Is incest between spiritual and legal relatives of a diverse species from that between blood relatives and relatives by affinity? "Absolutely one must affirm with the Salmanticenses and S. Thomas, who 2. 2, q. 154, a. 10 ad 2 teaches that through intercourse between spiritual relatives a sacrilege is committed after the manner of incest... Likewise incest between legal relatives, namely by reason of adoption, is of a diverse species from the others enunciated, and must be explained." L. 450, 469. Cajetan on 2. 2, q. 154, a. 9: "To the 2nd objection concerning spiritual and legal kinship, it is said that because such conjunction is not ordered to consanguinity as its proper and proximate end, but according to a certain assimilation, therefore violation of it is metaphorically called incest." But Lugo, de Poenit. d. 16, n. 327 seqq.: "It must be admitted that it [incest between legal relatives] is properly incest; hence there is no reason why we should say it differs in species from incest between natural blood relatives and relatives by affinity... Hence... it will not be necessary to explain the difference of legal kinship from natural... But the circumstance of spiritual kinship is diverse in species from incest, because although it contains some malice of incest... nevertheless beyond this it adds the malice of sacrilege."

Sporer n. 612, 613, has these things: "He who sins carnally with a person joined by legal kinship, of which there is a fourfold degree, 1. between the adopting person and the adopted person and his descendants, 2. between the adopted person and the legitimate children of the adopter, 3. between the wife of the adopted and the adopter himself, 4. between the wife of the adopter and the adopted, without doubt commits a special sin of incest, necessarily to be confessed as such, since between the same persons, because of the often-mentioned reverence due to those joined, the Church establishes a diriment impediment of marriage. But whether this incest must be explained as a sin distinct from the other incests mentioned above, and whether also that diversity just mentioned of degrees or persons must be explained? Again, it is more probable and safer that yes; and sufficiently probable that no. But he who sins with a person joined by spiritual kinship contracted from the sacrament of baptism and confirmation, of which there is a twofold degree or species, spiritual paternity between the one baptizing and confirming, likewise between sponsors on one side, and the baptized and confirmed on the other side; and spiritual co-paternity between the same, the one baptizing and confirming, and sponsors on one side, and the parents of the baptized or confirmed on the other side; for spiritual fraternity between the baptized and confirmed and the children of the one baptizing or sponsors has become obsolete, altogether commits incest distinct from all the aforesaid in consanguinity, affinity, or legal kinship, and therefore to be specially explained in Confession, because it adds a special malice of irreverence by reason of the sacrament, by which it is reduced to a certain genus of sacrilege. But whether it must also be explained whether it was done from the sacrament of baptism or confirmation; likewise whether by paternity or co-paternity? It is most probable that no, because in all there is the same deformity, not much graver or lighter." So also Billuart Diss. 6, art. 6.

799 If relatives, having obtained a dispensation for contracting marriage, fornicate before marriage, do they commit incest? - There is a twofold opinion; St. Alphonsus 452 has each as probable. The reason of the opinion denying is that, when the special repugnance of marriage ceases, consequently the special repugnance of fornication ceases; for, if this remained, it would impede the marriage itself. The reason of the opinion affirming is that a dispensation removes only the impediment of marriage, not the connection.

800 What is sacrilege? - Sacrilege, insofar as it is a sin of lust, is the violation of a sacred place, thing, or person through a venereal act. Therefore besides sin against chastity, it also embraces sin against religion. Sacrilege "can be placed as a species of lust," because chastity consecrated to divine worship is violated. S. Th. 2. 2, q. 154, a. 10; L. 454.

801 What is personal sacrilege? - Carnal and personal sacrilege "properly and in rigor is called illicit intercourse or any sin of the flesh of a person bound and consecrated to God by a solemn vow of chastity, as through profession of an approved religion, or through reception of sacred order from the subdiaconate inclusively. The reason is that sacrilege properly and in rigor is the violation of a sacred thing; but a sacred thing is properly called that which by public authority and rite has been instituted and consecrated to the worship of God. But by the solemn vow alone of profession, or of sacred order, a person is consecrated to the worship of God by the public authority of the Church, solemnly accepting that vow in the place of God; not likewise by a simple vow privately emitted. Therefore sin of the flesh of a sacred person bound by only a simple vow of chastity is not, in rigor, sacrilege properly so called, since it is not of a sacred person; nevertheless it is a special sin against the virtue of religion and the 2nd precept of the Decalogue, namely violation of a vow and promise made to God, and therefore also necessarily to be explained in Confession, according to all." Sporer 615. Cf. here 500.

802 You will resolve: Hence he who is bound by a solemn vow of chastity and sins carnally perpetrates a sin containing triple malice: of immodesty against chastity; of infidelity against God, because of non-fulfillment of the promise made to Him; of sacrilege because of violation or profanation of a person consecrated to God. But the gravity of sacrilege has a threefold degree if he has an accomplice: 1. Grave, if the carnal sin is of a non-sacred person with a sacred person. 2. More grave, if it is of a sacred person with a non-sacred person. 3. Most grave, if it is of a sacred person with a sacred person. L. 456.

803 Note: It is probable that there is no need to express whether the vow was solemn or simple, because the opposite opinion is also probable, namely that the violation of a sacred person bound by a simple vow of chastity is true sacrilege. Likewise it is not necessary to say if the person is sacred by a double title, for example because he is a religious and priest, because one constituted in sacred orders, more probably and more truly, is bound to chastity only by reason of the vow annexed to the order; this is gathered from C. Cum olim de Cler. coniug. L. 454, 455. Cf. here 500.

"It is altogether to be held that a religious commits sacrilege who is morosely delighted concerning the carnal sin of another, or who pollutes another with his hands, even without his own pleasure." L. 457. Likewise he commits sacrilege who induces a sacred person to a sin of lust, although he himself does not sin with that person; for he cooperates in sacrilege. On the contrary, it is sufficiently probable that he does not commit sacrilege who, having a vow of chastity, by his counsel induces another to carnal sin, because one emitting a vow of chastity regards not another's chastity but only his own; hence then he would sin by scandal. Understand, however, if he did this for another end than from positive affection of lust; otherwise he would now sin directly against his own chastity, of which he emitted a vow. L. 457. Personal sacrilege in affection would be if someone polluted himself by thinking with pleasure of a Saint, male or female, or, what is most horrible, of Our Lord Jesus Christ Himself or of the Blessed Virgin herself.

804 What is the sacred place in local sacrilege? The sacred place here is understood only as a church, that is, a place consecrated by the Bishop for divine offices, or even simply blessed from roof all the way to pavement; and a cemetery, that is, a place blessed and deputed for burying the dead. Therefore private oratories are excluded, since they are not true churches; all other parts of the church also are excluded which are by no means contained between roof and pavement, such as cells, cloister, sacristies, dormitory, the roof above the church, the door outside the threshold of the church, the atrium. L. 460.

805 Are internal sins in a sacred place sacrileges? - Merely internal sins are not to be held as sacrileges, gravely such, because they do not seem specially to affect the sacred place, unless there is a desire of sinning externally in the sacred place itself, even if that desire is had outside the place; for it is then sacrilege in affection. For since irreverence consists in fact, sacrilege cannot be in reality. Cf. 502.

806 What about external sins? - As regards external sins it is certain among all that sacrilege is committed through consummated acts, namely through voluntary pollution, fornication, etc. Here it must be noticed that many from St. Alphonsus 458 probably hold that sacrilege is committed in a church only through public emission of seed, which is prohibited by ecclesiastical law. But others probably say that even hidden emission is sacrilege. For although by ecclesiastical law the sacred place is not polluted, nevertheless the sanctity of the sacred place is violated. And concerning marital intercourse others likewise hold that, scandal being set aside, it can never be sacrilege; others still hold that through hidden marital intercourse sacrilege is committed, and the church is polluted, unless it is done from moral necessity; nevertheless, since it is a hidden crime, there is no obligation of abstaining from divine offices. L. 36, 334, 458; l. 6, n. 920; Cf. here 502.

807 Besides consummated acts, is sacrilege committed through other grave external sins not consummated? Some more probably affirm, because of themselves they import grave irreverence against the sacred place. Others not improbably deny, because only that has the nature of sacrilege which the sacred canons forbid; and by these only emission of seed is prohibited, as polluting the sacred place. L. 459, 461; Spor. 619. "Yet Lugo and others generally deservedly make exception, unless someone exercises immodest acts of this sort in a sacred place with great irreverence of the church, as if he publicly touched a prostitute immodestly before the altar, if he exhibited lascivious comedies in a sacred temple, etc.; for then it would not be denied that the crime of sacrilege properly is committed; for a grave irreverence would be done to divine worship, to which the sacred place has been deputed and consecrated." Sporer ib. But if sacrilege is irreverence, this does not seem to be lacking, and it is grave, in base looks, conversations, touches, if they are grave and manifest. Cf. here 502.

808 What special cases are to be noted in real sacrilege? - He commits sacrilege who, vested for Mass, pollutes himself. Likewise a priest carrying the Most Holy Eucharist who sins carnally; or who pollutes himself within half an hour after Communion. But by no means he who sins carnally while carrying relics, agni Dei, etc., or on a feast day. The reason is that all these things seem to be per accidens with respect to carnal sin. Nor in reality is the sacred thing itself violated. On the contrary, in the first, second, and third case there would be grave irreverence toward the Most Holy Eucharist, and toward the sacrifice of the Mass, and the sacred vestments destined for offering it. Likewise he would not commit sacrilege who gave relics of the Saints to a mistress by title of simple donation. But otherwise, if he gave them as the price of sin; for then it would be sacrilege and simony.

To this, however, pertains solicitation to base things in Confession, namely when the confessor abuses the sacrament of penance for carnal sin; and the absolution of an accomplice in this, for most grave irreverence is inflicted on the sacrament. Elbel De Actib. hum. 104; Sporer 621; L. 463.

III. On Sins of Lust Against Nature

809 What is softness or pollution? Softness, or voluntary pollution, is the voluntary emission of human seed outside intercourse or concubitus. Voluntary; for this emission of seed can also come naturally from the very abundance of humor, and can often be determined by several extrinsic circumstances, both in the state of wakefulness and especially in sleep. But some of these circumstances are physical, such as weakness of temperament, some disease producing irritation of the genital organs, lying on the back, softness and heat of the bed, exciting drinks, exercise of riding, etc.; others are moral, such as thoughts of venereal things, readings of the same things, conversations, etc. But pollution will be voluntary when it is intended in itself or even in its cause, whatever that cause finally may be. Since, moreover, this voluntary pollution often is excited by manual contact, hence commonly it is called masturbation.

Emission: this emission in males occurs outside the genital member; hence it is exterior emission. But in females it occurs both outside, though more rarely, and within the genital vessel without any exterior outflow. Although in females this emission occurs in the genital vessel, they themselves sensibly perceive it; for in it they are affected by great pleasure, and once it is completed they are satiated and are at rest; and by this sign of great pleasure and subsequent satisfaction it is discerned whether in reality they have been polluted. Hence pollution differs altogether from inordinate motions, which motions are alteration, commotion, swelling, erection of the genital parts; and these motions are joined to the sense of venereal pleasure, and dispose to pollution. These motions can have place both in men and in women. Of seed: seed here generally is understood as the viscous humor destined for generation by the Creator Himself. This humor is not of the same nature in male and female. For the matter which is secreted through pollution in a female is not prolific, but a certain simple mucous excretion, which renders the work of marriage easier; nevertheless it tends and is ordered by nature to the release and fecundation of the ovule, and in the ovule is the prolific element on the part of the woman. But the matter which is secreted in a male is truly prolific, and it is originally elaborated in the testicles. In it, however, there is to be distinguished mucus, especially prostatic and urethral, which serves to dilute the seed so that it may be emitted more easily in intercourse, and the seed itself, which is the prolific element on the part of the man, and which consists in zoospermata or nemaspermata. Hence pollution in a man differs from distillation, which is a certain urethral excretion, and flow of another humor, which is elaborated not in the testicles, but from the prostate gland and from the mucous glands of the urethra; nor is it prolific, nor is it usually emitted with so vehement, but only with light, indeed sometimes without any commotion of the flesh and venereal pleasure. Women also can experience not only pollution, but also an outflow of a certain humor from the vulvo-vaginal glands, not unlike the distillation of males, which therefore is not per se to be confused with true softness or pollution. Outside intercourse or concubitus; hence pollution has this, that it is a sin against nature, and therefore diverse in species. And thus S. Th. 2. 2, q. 154, aa. 1, 11, 12 constantly derives the special malice of the vice against nature from this, that through it the generation of offspring is impeded, and that it is contrary to the natural order itself of the venereal act.

810 Is pollution a sin? - Voluntary pollution is a grave sin, as is clear from prop. 49 condemned by Innocent XI. "The most important reason of this most certain truth is brought forward: because if pollution of this sort were lawful, and at least not gravely prohibited, the use of marriage, so necessary in the world, would be impeded, since men would be content with that pleasure alone and would not wish to give themselves to marriages, for the most part so burdensome. Add to this: if fornication is forbidden by the law of nature and intrinsically evil, much more will pollution, by which seed is utterly wasted and generation is impeded contrary to the sole end intended by nature, be unlawful by the law of nature and intrinsically evil." Sporer 628; L. 425; S. Th. 2. 2, q. 154, aa. 1, 5; E. M.

811 You will resolve: The special malice of pollution consists in the vain emission of seed against the order of nature. Therefore this sin differs in species from every immodest touch, which indeed venereal pleasure follows, but no emission of seed. S. Th. 2. 2, q. 154, aa. 1, 11, 12. Penitents often do not distinguish simple venereal pleasure from pollution, as when they accuse themselves of having touched themselves. But, especially in this matter, one must stand by the common rule, namely that the Confessor ought to judge of sins accused according to the obvious and natural sense, and every danger of scandal is to be kept away from Confession. Therefore he acts prudently by abstaining from every shamefaced interrogation without true necessity. Therefore the intrinsic malice of pollution is not in vehement pleasure outside conjugal intercourse, but in the fact that it is against generation. Otherwise the sin would not be distinct in species from venereal pleasure outside conjugal intercourse. More and less do not change the species. "Every human act is said to be inordinate which is not proportioned to the due end.... But the end of the use of the genital members is the generation and education of offspring; and therefore every use of the aforesaid members which is not proportioned to the generation of offspring and its due education is in itself inordinate." S. Thom. de Malo q. 15, a. 1. Therefore the use of venereal things cannot be without sin, unless "it is done in the due mode and order, according as it is fitting to the end of generation." S. Th. 2. 2, q. 153, a. 2. "Therefore because in vices which are against nature man transgresses what is determined according to nature concerning the use of venereal things, from this it is that in such matter this sin is most grave." S. Th. 2. 2, q. 154, a. 12. And because "the species of an act is taken from the object, which is the matter of the act.... thus insofar as generation of offspring is impeded, it is vice against nature, which is in every venereal act from which generation cannot follow." S. Th. 2. 2, q. 154, a. 1. The use of marriage against nature, when the due vessel is passed over, "is always mortal sin, because offspring cannot follow." S. Th. 4, D. 31, Exp. text. in fine.

Voluntary pollution, for the sake of escaping the danger of any disease or death, is always mortal sin. It is altogether lawful for preserving life and the whole suppositum to cut off some member from a man, a hand or foot. For from that cutting off, sometimes lawful, no inconveniences follow, since from it, as from a very troublesome thing, natural appetite vehemently abhors, and men will not easily abuse that means and extend it beyond the case of extreme necessity. On the contrary, since pollution is a thing bringing great pleasure, to which nature itself inclines, the greatest danger is present, lest, if this should ever be lawful, men abuse it to the detriment of the species itself. And thus, for example, it is never lawful, not even in a case of extreme necessity, to violate the sacramental seal; because if this were lawful even in a very rare case, the sacrament of penance would become hateful to the faithful, and they would be removed from it, to the greatest detriment of souls, just as in reality men are often deprived of the good of seeking counsel because they know that in certain cases perhaps a secret can be manifested. Besides, "the more something is necessary, the more it is fitting that the order of reason be preserved concerning it.... But the use of venereal things is very necessary to the common good, which is the conservation of the human race." Hence, although seed is superfluous, nevertheless the emission of seed "ought to be done in such a way that it is fitting to the end for which it is needed." S. Th. 2. 2, q. 153, a. 3.

To the malice of simple pollution other malices can be added by reason of circumstances, and this generally holds also for other species of lust, "for example, if a priest is polluted, sacrilege is added; if a married person, adultery; if with desire of sinning with another person, another malice is added according to the quality of the person desired; likewise another malice is added if someone is polluted while delighting himself concerning imagined intercourse, when he is polluted by the touches of others." L. 476; Sporer 640, 641; Sanch. de Matr. l. 9, d. 17, n. 16. Just as to will and procure pollution itself, or venereal pleasure, is grave sin, so consequently it will be grave sin to will and procure lustful distillation, namely distillation with partial emission of seed, or with only carnal commotion and venereal pleasure. Nevertheless simple distillation does not carry with it the emission of seed. But concerning that distillation which occurs involuntarily and insensibly, one need not be troubled. Distillation easily arises even from a small irritation, or small erection of the member, while emission of seed, apart from the case of disease, requires a great irritation of the member, which brings about the vehement and spasmodic contraction of the canals carrying seed and of all the muscles of the perineum, by which the seed is emitted from the vesicles through the urethra. Caiet., opusc. 22, q. 1; Sporer 260; Salmant. 33; L. 447.

812 Do the impubescent, whether boys or girls, and eunuchs, who try by immodest motions to emit seed, when they cannot, sin by the sin of pollution, or only of immodesty? Eunuchs lacking both testicles emit only mucus, especially of the prostate and urethra, without any emission of seed. Spadones are those who by design or causally have been deprived of testicles.

Eunuchs, however, are called those who have been born thus without testicles. Those lacking both testicles are impotent, and cannot contract marriage. Moreover Tamburini, on the 2nd Precept of the Church, c. 17, n. 13, has these things: "Those who from defect of age or from another cause, such as the impubescent and eunuchs, cannot by immodest motion pour out seed, or pour out useless seed, sin mortally... but certainly this species of sin differs from true pollution, whose nature is to cast forth seed against the end of generation, which casting forth is not in the aforesaid persons in this way; therefore the sin in the impubescent is in reality reduced to immodest touch." So Sporer 639: "It is answered that it is indeed mortal sin, to be reduced to softness; for of itself it is a depraved affection toward pollution; nevertheless it seems to differ in species from true pollution, by which seed is emitted; in proper species it is to be reduced to the immodesty of touch; hence it is to be explained in Confession." So also Holzmann, Babenstuber, and others. Yet St. Alphonsus 476 teaches the contrary; he openly affirms that "the pollution of spadones and boys, although they do not have perfect seed, differs in nothing from the pollution of adults."

813 When women procure pollution for themselves, do they commit the special sin of pollution, or only of immodesty, as was said for the impubescent and eunuchs? Some of the more recent theologians affirm, because women lack seed, or rather humor, truly prolific. Hence they deduce: 1. that the Confessor can abstain from every further interrogation, since this malice of pollution is not diverse in species from the malice of touches. 2. that in a married woman such pollution does not exceed venial fault, since in the same woman immodest touches probably do not exceed such malice. But the most common opinion of the more recent theologians and the altogether unanimous opinion of the older theologians denies this, although even very many of these did not consider the emission of the woman necessary for conception. The reason is that although that humor of women is not of itself prolific and necessary for generation, nevertheless from its nature it is destined for the generative act; for it is ordered to accomplishing this better and more easily. Hence in the emission of that humor the order of nature is still frustrated in the most grave matter of human generation, to which outside concubitus that whole act is no longer orderable; and therefore it is against nature. And from this the difference is clear between the pollution of women and that emission of the impubescent and eunuchs. For this latter is intrinsically and essentially a physically incomplete act, and of itself orderable to a complete lawful act, namely conjugal intercourse; while on the contrary that pollution of women intrinsically and essentially is a physically complete act, as is clear even from the very series of phenomena of excitation which precedes, and of rest and satiety which follows; and therefore, if it is done outside every concubitus, of itself it is no longer orderable to a complete lawful act, namely conjugal intercourse; for that emission of vulvo-vaginal mucus indicates a perfect pleasure attained, which by nature is ordered to the generative act. Antonelli vol. 2, p. 216, n. 471, note. Therefore again it is an act against nature. Sanchez aptly says, l. 9, d. 17, n. 13: "The voluntary emission of seed outside the vessel, or that mode of coming together from which it follows, is a manifest mortal crime against nature. Because it is opposed to the end of natural generation, for which nature itself has destined seed. This reason plainly has place in the seed of a man, as altogether necessary for generation. But the same must be said of the voluntary pollution of a woman, for her seed is ordered by nature to generation, either as necessary according to one opinion, or at least according to the truer opinion, as most useful and greatly contributing to it." And S. Th. 2. 2, q. 154, a. 11, making no distinction, absolutely affirms that vice against nature, such as pollution, is a determinate species of lust, since in it a special account of deformity occurs, namely "because it is contrary to the natural order itself of the venereal act, which is fitting to the human species... if pollution is procured without any concubitus for the sake of venereal pleasure." And a. 12, likewise making no distinction, he says absolutely: "Because in vices which are against nature man transgresses what is determined according to nature concerning the use of venereal things, from this it is that in such matter this sin is most grave." "Tibullus, receiving the confessions of women whose husbands are often accustomed to be absent, and who do not easily contain themselves, teaches and persuades the same women that they do not sin in the following cases: 1. If, by desiring their own absent husband, they suffer sensual commotion or pollution.


	If they desire to experience this same pollution in themselves from ardent love of the absent husband. 3. If they excite pollution in themselves by touches had with themselves, provided they refer these acts to the absent husband. The Sacred Penitentiary adds to the beloved in Christ who wrote: that already twice concerning this matter it had been answered by this sacred Tribunal, and that acts of this sort are gravely unlawful, and that a confessor approving them is to be denounced." S. Poenit., 2 Sept. 1904. Nor indeed is it valid to insist that, although that act is against nature and therefore unlawful of itself, nevertheless it is not gravely but only lightly unlawful, since that wifely act is not for the simple being of generation, but only for its better being. For if this were not gravely unlawful, and by its intrinsic nature, then women, for whom marriage is so burdensome, content with that pleasure alone by which they are allured by nature to the work of marriage, would by no means devote themselves to it, and there would no longer be any limits to wifely masturbation and conjugal onanism on the part of those same wives. Indeed, for immodest women marriage would be a way for fostering and increasing immodesty more and more, since they could exercise it at least without grave sin.



Nor again can it be urged that at least in that pollution of a woman the proper reason of pollution is lacking, namely the vain emission of seed against generation, since nothing is done against this. For in the pollution of a woman two things are especially to be distinguished. The first is the emission of humor, which is by no means necessary for generation, but only useful; the other is the release of the ovule, which not only occurs naturally and spontaneously at the time of menstruation, but also occurs by this venereal excitation, which ruptures the follicle in which the ovule is contained, both by the very erethism of the whole organ of generation and by the secretion of humor with which it is filled. Therefore insofar as that venereal excitation of itself tends to the release of the ovule from the ovary, it contains true malice of pollution, since the ovule is on the part of the female an element altogether necessary for generation, which, fecundated by contact with the spermatozoid of male sperm, exhibits the generation of a new individual. Therefore, just as in a man the malice of pollution in reality is not in the vain emission of humor, but in the vain release of spermatozoids from the testicles, or more properly from the seminal vesicles, in which resides the force of fecundating the ovule, which release of spermatozoids accompanies that emission of the remaining humor; whence this has from that the fact that it is against nature; so likewise in a woman the malice of pollution is not in the vain emission of humor, but in the vain release of the ovule from the ovary, to which that emission of humor tends, whence this has from that the fact that it is against nature.

And indeed who will be able to deny that this complete feminine act, by its nature, as in a man, is ordered to generation, and therefore to the release of the ovule from the ovary, without which generation is impossible? The illustrious Doctor Joseph Antonelli, in his work Medicina Pastoralis, ed. 3, vol. 1, nn. 201, 202, says that natural and spontaneous ovulation, or ejection of ovules from the vesicles of Graaf, occurs at the time of menstruation, without venereal sense, but that venereal sense can accelerate ejection; if male seed meets it, it is fecundated, otherwise it is expelled, corrupted, together with menstrual blood. And n. 220 he says: "Looking at the matter a priori, the time which follows the development and exit of the ovules from the vesicles, and therefore the menses, would seem to be more apt for fecundation. Nevertheless that it is not so, many things persuade. For it must be diligently noted that many causes can change the time of maturation and the exit of the ovules, such as coition, excitation of the genitals, dangerous company of men, etc." Therefore just as ovulation, or ejection of ovules, is had naturally and spontaneously, so it is also had by venereal excitation, which is produced by coition, dangerous company of men, etc. With local congestion increased, as the same illustrious Author has, l. c., vol. 2, n. 247, the emission of vulvo-vaginal mucus is produced; so, with the same congestion increased by venereal excitation, the release of the ovule is produced. And since a woman can be fecundated at any time, although, as they now say, the week preceding menstruation is more favorable, it is plainly evident that from coition and venereal excitation the release of the ovule is determined. Milne Edwards, Lecons sur la physiologie et l'anatomie comparee, etc., Paris 1870, tom. 8, pp. 338, 339, 355, 356, 359, 360; tom. 9, pp. 106-109; Longet, Traite de physiologie, Paris 1850, tom. 2, 3rd part, pp. 80, 95.

814 Are all pollutions of the same species? "All pollutions, considered in themselves, are of the same species, in whatever way they are done, if they are done without concubitus." L. 476, 477. Considered in themselves, because by reason of the circumstances of the person, or of interior pleasure and desire, or of cooperation in the sin of another, other malices can be added to it.

815 You will resolve: It is not necessary to explain in Confession whether someone polluted himself immediately by his own hands, or through the medium of some inanimate instrument. Intercourse with a dead woman does not include any other malice in the genus of lust than the malice of pollution, just as he who should enter into concubitus with a picture or statue of a woman, or the garments of a woman, etc. Nevertheless this will have to be explained in Confession, at least by saying generally: I polluted myself with an inanimate instrument, with affection toward a woman. For pollution and affective fornication are present. L. 466; Spor. 639; Diana l. c. r. 6, n. 5. "He who pollutes himself with an animated foreign instrument, or the parts of the body of another person, female or male, etc., is indeed bound to explain that person by reason of cooperation... But there is no need to explain those particular parts of the body themselves, because they differ only materially, and that greater pleasure sought in one part does not transcend the species of malice which is in another, unless some particular affection toward preposterous parts and sodomy were present, which certainly would have to be explained." Sporer 636. Cf. here 816.

816 "Is pollution had by touching a boy or sleeping women, or those incapable of deceit, or the pudenda of beasts, but without concubitus, of a species diverse from simple pollution? The first opinion affirms, and says that such pollution with a boy is sodomy, but with a female is inchoate intercourse. The second opinion holds that it is simple pollution. The reason is that, when concubitus is absent, they say that it is material whether pollution is done by one's own touches or another's. Then it suffices to confess: I had pollution by another's touches. For when concubitus is not present, there is not affection toward sex, but toward pollution; and this is more probable. Therefore Roncaglia notes, de VI Praec., c. 7, q. 6, with Bonacina, Trullench, and Filliucci, that if someone is polluted by the touches of a man or woman, since only pollution is then intended, it is also material whether it happens by the touches of a man or woman. Yet it must be said otherwise if it was done by the touches of a married woman, or of one having a vow of chastity." L. 467, 474, 485. But the difficulty here is to reconcile these things with what was said by the Holy Doctor himself, H. A. tr. 9, n. 3, where he asserts that sex must be explained in touches, because, he says, touches "are all of the same nature as the consummated act."

817 If seed has been corrupted, is it lawful to expel it by medicines, even if besides the intention some emission of true seed follows? R. Affirmatively. Thus more commonly the doctors. The reason is that those medicines per se directly tend only to the expulsion of corrupted seed; but some emission of true seed follows per accidens and besides the intention, which cannot be called unlawful, since all concede that it is lawful by remedies to expel other harmful humors, although pollution follows per accidens, just as it is also lawful to take a drug for expelling a disease, even if indirectly an inanimate fetus is to be expelled, according likewise to the common opinion.

"This opinion," says St. Alphonsus 478, "I judge sufficiently probable, provided however: 1. The seed is certainly corrupted, but not if doubtfully. 2. The expulsion of corrupted seed can be done without the sense of lust. 3. There are no other remedies for healing the corrupted seed. Yet it is never lawful by touch to expel corrupted seed, even if the danger of consent is absent; this must altogether be held...

The reason is that, although a remedy is permitted, because it alone of itself tends to expelling corrupted seed, nevertheless friction is in no way to be permitted, because that of itself tends to stirring carnal spirits and expelling true seed, which is never lawful." More recent authors deny the hypothesis of corrupted seed. For either the seed still remains in the seminal vesicles, or it has left them. If it remains, then it remains healthy until emission. And if it is not emitted, then it is absorbed, conferring new strength on the organism. If it has left, it is immediately expelled by ejaculation or urination, and it can no longer return into the vesicles.

818 Is it lawful to take medicine for corrupting true seed, and afterward ejecting it once already corrupted? "Sanchez, Bonacina, Anacletus, Roncaglia, etc., probably concede this. The reason: because nature does not oblige one to preserve seed with danger of life. For if," says Sanchez, "it is lawful to amputate the testicles to protect life, although without them a man is rendered altogether impotent for generating, why would it not be lawful to corrupt seed?" L. 478. Cf. here n. 817.

819 Is someone bound to impede pollution involuntarily begun? Some affirm, because, they say, it is false that any danger of disease is present from this. Debreyne, Moechialogie, Brussels 1853, p. 26. But others commonly deny. For then someone does not will that pollution, but merely suffers it. But if pollution is restrained, the seed is afterward expelled with urine, but meanwhile it is the cause of vehement venereal excitation. Therefore a reason also is not lacking for negatively permitting it. L. 479; Spor. 657, 642, 656.

820 Note: "When pollution begins in sleep, and emission happens in half-full wakefulness, then, if the man experiences some pleasure, not fully deliberate, he indeed sins only venially." L. ib.

821 Is someone bound by positive effort to impede depraved motions of concupiscence involuntarily arisen? R. Negatively; nor indeed is this expedient, since then the imagination itself grows hot by the very strain, and by the natural sympathy of faculty with faculty excites the genital spirits more and more. The more suitable remedy will be to invoke God and turn the mind and imagination away from obscene images, and by serious application to apply them to other things, especially to exterior affairs.

822 If actions which per se in no way, or only altogether lightly, influence depraved motions, or even pollution, gravely influence those same effects by reason of a peculiar infirmity and subjective disposition, is someone bound under grave obligation to abstain from such actions? R. Scavini l. 1, n. 78, ed. 12, Milan 1874, affirms. But it must be denied, with the proximate danger of consent in those depraved effects nevertheless excluded. The reason is that a subjective disposition cannot change the intrinsic nature of that action, and therefore cannot make it gravely unlawful if in itself it is only lightly unlawful, or even simply lawful. But that depraved motions or even pollution follow from it is per accidens. This case, since the action in itself is honorable, is the case of a cause honorable in itself, having a double effect, one per se good, the other evil, and indeed per accidens. Therefore someone can pursue his own right in placing that action. Nor indeed is a sufficient and proportionate reason lacking on the part of the agent in such a manner of acting; for one who is so sensibly affected by honorable things themselves is liable to innumerable scruples and anxieties, and, if he wishes to avoid all things by which he can be badly affected, he is forced to lead a truly intolerable life. But if that action is altogether lightly unlawful, per se "there is no grave obligation" of avoiding it, L. 484; but practically "it is as it were morally impossible for men commonly to avoid all these causes." L. ib. Billuart Diss. 6, art. 12, Dico 1; L. 423, 484.

823 What is bestiality? - Bestiality is concubitus with a beast. The species of this sin is not changed, morally speaking, from the variety of beasts. But whether it is morally changed from diversity of sex, some affirm, but commonly and more probably it is denied. "Therefore the whole essential deformity of this crime consists in approach to a different species." L. 474. "That bestiality be complete, the emission of seed is required on the part of the perpetrator. Soettler says there is no need to declare in Confession whether intercourse was in the womb or in another part of the body of the brute, since no part is destined for receiving human seed. Nevertheless, in the case in which this sin were reserved, Billuart holds that insemination within the vessel of the brute is necessary, because reservation, as odious, must be restricted to the consummated act. Therefore Billuart does not repute bestiality consummated unless it is done within the vessel of the brute; hence, at least for the most part, it cannot be consummated by women." Craisson, Notiones circa sext. Decal. praec., n. 178. S. Th. 2. 2, q. 154, a. 11; E. M.

824 What about intercourse with a demon? Intercourse with a demon is reduced to bestiality. Hence "more universally it is defined by St. Thomas and others as bestiality, a sin against nature by which a man lies with an animated thing of a different species; namely so that the unspeakable coitions of witches and magicians with incubus or succubus demons may also be comprehended, containing, besides sin against nature, also a special sin against religion, namely of association and wicked commerce with a demon, the most wicked enemy of God and of all of us; and therefore without doubt this must necessarily be explained in Confession." Sporer 625.

825 "But does he who has intercourse with a demon appearing in the form of a married woman, a nun, or a blood relative, always sin affectively by the sin of adultery, sacrilege, or incest? Busembaum with others seems universally to affirm; but it must very probably be denied, if the one lying with the demon is delighted concerning that woman represented by the demon, not as married, or as a nun, but as beautiful, according to the opinion of Lugo, Patritius, Vasquez, and many others, who very probably teach that morose pleasure does not involve the species of the object concerning which someone is delighted, unless the circumstance of the person enters into the pleasure." L. 475.

826 What about touches with a beast? "Immodest touches with a beast, although they are not properly sins of bestiality, nevertheless have some special baseness, as Elbel says, at least venial." L. 474; Cf. here 814.

827 What is sodomy? "There is a great question in what act sodomy consists. Some hold that it consists in concubitus toward an undue vessel. Others, in concubitus toward an undue sex. Each opinion is probable, and in each opinion there is seen the special deformity which sodomy has against nature, which requires that both be preserved for generation, that is, the due vessel and the due sex." L. 466. The second opinion is said by St. Alphonsus, l. c., to be the more probable and common opinion of theologians. "The reason is that true and proper sodomy is committed in access to a person with whom generation can in no way take place." L. ib.

According to this opinion it does not matter in what vessel males or females come together among themselves, in the anterior or posterior, or in another part of the body, since the malice of sodomy consists in affection toward the undue sex, and is complete in its genus when the application of the genital member to a part of the body of the same sex is done by way of concubitus. But if there were only application of the hand, foot, or mouth to the genital parts of another, even if pollution should have place from each side, it would not be reputed sodomy, because it would not be concubitus. Cf. 814. L. 446, 485; S. Th. 2. 2, q. 154, aa. 11, 12; Rom. 1:26, 27; Constitutions of St. Pius V, Cum primum, 1 Apr. 1566; Horrendum illud, 30 Aug. 1568; C. I. Poen. 338; C. G. 330; E. M.

828 You will resolve: "Hence it is inferred, 1. that the coition of a female with a female is true sodomy, as S. Thomas, Roncaglia, Holzmann, Sporer, the Salmanticenses with Cajetan, etc., say. Although Elbel l. c. with Felix Potestas not improbably thinks that concubitus of this sort, even with affection toward a preposterous vessel, seems to be only improper sodomy, since perfect intercourse cannot be given between females. It is inferred, 2. that any concubitus, or conjunction of bodies, had with a person of the same sex is true sodomy, whether in the preposterous vessel or in another part; for then, regularly speaking, affection toward an undue sex is always present, as Tamburini, Roncaglia, Tournely, La-Croix, the Salmanticenses hold. Hence Roncaglia, Tamburini, and the Salmanticenses say, against Graffius, that it is not necessary in Confession to explain whether pollution was within or outside the vessel; for it suffices to confess, I sinned with a boy, so that the confessor may judge that sodomy with pollution was present. But if pollution was not present, it would have to be explained.

It is inferred, 3. with the Salmanticenses, Bonacina, Tamburini, and the more common opinion, that the coition of a man in the preposterous vessel of a woman is only imperfect sodomy, distinct in species from perfect, as Tournely and Tamburini say. The latter notes with Filliucci, and Holzmann and Sporer rightly agree with the common opinion, as he asserts, that if a man should have intercourse between the legs, arms, or other parts of a woman, it would be a certain inchoate intercourse, at least in affection. Hence, according to this doctrine, a man lying with a virgin outside the vessel commits two sins, against the same chastity indeed, but of diverse species, one of fornication in affection, the other against nature in effect. But the aforesaid Sporer, Holzmann, Tamburini with Angelus, say that a confessor, understanding that a woman was known outside the natural or preposterous vessel, ought not ask in what place or how." L. 466. Moreover Sporer 627 has these things: "Note this, when a man and woman, thus mixing, pollute themselves outside the vessel: if indeed it is done from affection toward the person herself, as ordinarily happens, it pertains to fornicatory, adulterous, incestuous intercourse, etc., according as the person was; but if it is done from affection toward preposterous parts, it will be imperfect sodomy about which we are treating; finally, if it is done without concubitus or any conjunction, but merely for fulfilling lust, it is softness." L. 485.

829 Is pollution in the mouth of a diverse species? - "Sporer with some apud Diana affirms, and they call this sin irrumation. But Holzmann, Filliucci, Cajetan, Graffius, etc., more probably say that, if a man is polluted in the mouth of a female, it will be inchoate intercourse; but if in the mouth of a male, it will be sodomy." L. 466. Cf. here on Marriage, 1081.

830 In the sin of sodomy, must it be explained who was agent or patient? More probably, per se, it is not to be declared, because the species of the sin is the same. Yet the circumstance of pollution, if it was present, which more easily happens in the agent, must altogether be opened. L. 468; Lugo de Poenit. d. 16, n. 243.

831 Note: The Salmanticenses with Bonacina probably note that sodomy with a female is not comprehended under the reservation of sodomy, since it is not true sodomy. But otherwise, if sin against nature is reserved. By a reservation of this sort, however, Bishops commonly do not intend to comprehend pollutions also. L. 471. Clerics who have been found to labor under this crime, from the Lateran Council, "are to be cast down from the clergy or thrust into monasteries for doing penance... We deprive secular and regular Clerics... exercising so dreadful a crime, by the authority of the present canon, of every clerical privilege, and every office, dignity, and ecclesiastical benefice." St. Pius V, C. Horrendum illud, 30 Aug. 1568, sections 1, 3.


Addenda

Page 16, line 1, 2. "three... four..." Correct: the first three are conjugate, and therefore six are passions of the concupiscible; the other two are conjugate, and therefore four are passions of the irascible, to which, when a fifth non-conjugate one is added, five are passions of the irascible; and all eleven are numbered. S. Th. 1. 2, q. 24, a. 4.

Page 154, line 4. "contains the Decretals by St. Raymond..." Correct: contains the Decretals collected by St. Raymond... Page 167, line 43. "C. Ne." Correct: C. He.

Page 223. To n. 269ter 10, to be added from the very recent M. P. of Pius X, 22 Dec. 1913: "To Canons who, although they are from the Chapters mentioned there, have not been listed among Domestic Prelates, we give and concede that collegially indeed they may enjoy all privileges granted by the Apostolic See to their own Chapter, but individually they may both wear the prelatial habit and the pianum, as it is in Our Letters Inter multiplices at sections 16 and 17; and, by special mandate of the Ordinary, celebrate the sacred rites with the ornament and manner of Prelates, of which there is discussion ibid. at section 31. They will not be permitted to use this double power except within the boundaries of the diocese to which the Chapter will belong."

Page 377. To n. 479, to be added at the end: Fascination, however, is the power of harming by the gaze of the eyes, concerning which cf. S. Th. 1 p., q. 117, a. 3 ad 2; 2. 2, q. 96, a. 3 ad 1.

Page 425, paragraph "Praemissa," line 4. "preachers, pastors..." Correct: preachers, confessors, pastors...

Page 466. To n. 635, to be added at the end: Adjuration can be made not only over possessed Catholics, but also over possessed heretics, S. C. de P. F., 17 Sept. 1681, and possessed infidels, S. C. de P. F., 11 Sept. 1779.

Page 562, line 6. "by natural work." Correct: by manual work. Fr. A. Lepidi, O.P., Master of the Sacred Palace Francis Faber, Assessor of the Vicar of the City
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On the Seventh and Tenth Precepts of the Decalogue


I. On Justice Considered Generally

832 What are the seventh and tenth precepts of the Decalogue? - "You shall not steal... You shall not covet your neighbor's house, nor his servant, nor his maidservant, nor his ox, nor his ass, nor anything that is his." Exod. 20:15, 17. By the seventh precept, formally negative, under the name of theft taken broadly, every injury, or unjust lesion or damaging of one's neighbor in the temporal goods of fortune, is prohibited; and consequently, by the same precept, insofar as it is virtually and implicitly affirmative, it is commanded that to each one his own right with respect to temporal goods must be rendered. Certainly it pertains to the same precept and to the same virtue both to prohibit another's right from being injured through injustice, and especially to oblige that to each other person his own right be rendered through restitution and other modes.

But as by the seventh precept the external act is prohibited, so by the tenth the internal act injurious to one's neighbor in the goods of fortune is prohibited. For by it every inordinate and unjust appetite for the goods of fortune of one's neighbor is prohibited. Therefore against this tenth precept sin not only the envious, but also the avaricious, who seek riches with excessive eagerness, and desire to increase wealth by unjust modes. Both these precepts regard the virtue of justice.

833 What is justice? - Justice is so called from iustari, or from two things being made equal to each other. Justice taken broadly imports all virtues; hence a man is customarily called simply just if he preserves every honesty in every matter. Taken strictly, insofar as it is the special virtue with which we are here dealing, it is defined: the constant and perpetual will of rendering to each one his own right. Inst. 1. 1. t. 1. "Constant and perpetual will," because there must be a firm disposition not only for one or another day, but always, of rendering to each one his own right; for otherwise it is not a perfect virtue, just as penance is not a perfect virtue unless it includes the firm purpose of never sinning. The virtue is defined from the act. Therefore it can be said otherwise that "justice is a habit according to which someone, by a constant and perpetual will, renders to each one his own right." S. Th. 2. 2. q. 58. a. 1. "Right" here is not understood as right broadly so called, which is the exigency of right reason toward something as honorable, that is, toward something to be done because of its honesty, or omitted because of its dishonesty; but right strictly so called is understood, which is a moral power toward something as one's own, that is, toward something to be done, omitted, had, retained, demanded as one's own, that is, as subject to one's own liberty, with others excluded, namely so that it may fall to one's own advantage and utility. This right is founded in the very nature of man, who by reason of his liberty must move himself toward the end and apply the means necessary for obtaining that end. C. L. 359 ff., 2167 ff., 2287, 2339, 2354; C. He. 641; C. I. 438; C. A. 362, 366; C. B. 903; Lugo d. 1. n. 6.

This right, however, is one thing as right of jurisdiction, another as right of property. The first is the legitimate power of a superior to command or prohibit something to subjects for their own good, or for the good of the whole community. The necessity and utility of administering the community is the measure of this right as to its acts. The other is the legitimate power of any private person to dispose of some thing for the advantage of his own liberty, or as his own. Hence in the right of property the thing exists for the proprietor; in the right of jurisdiction neither the Prince exists for the people, nor the people for the Prince, but each exists for the common good.

The right of property is one thing in the thing, another to the thing. The first is that by which someone has the thing itself immediately bound and juridically obligated to himself as his own. Hence a thing obligated to someone by such a right carries its obligation with it, and wherever it may come, it can be sought back by its owner and juridically claimed. The second, however, is that by which someone does not have the thing itself immediately bound and juridically obligated to himself, but rather has another person bound to hand over some thing to him. Therefore a right in the thing makes the thing already his own; a right to the thing makes the thing become his own. A right in the thing gives an immediate real action against the thing itself, so that you may take it to yourself. A right to the thing gives an immediate personal action against the person himself, so that you may compel him to hand the thing over to you, for example by the sentence of a judge. By a right to the thing someone has a just title to having it, for example by title of legacy, but he does not yet have possession of the thing. By a right in the thing someone has possession of the thing itself. For a right in the thing, therefore, there is required a title transferring ownership, of a thing determined in the individual, and its possession, at least regularly. For a right to the thing a just title for having it suffices. And thus the owner of a farm has a right in the thing as regards the existing fruits of that farm; he has a right to the thing as regards the rent of a leased farm. C. A. 307, 308; Inst. 1. 4. t. 6. Whenever a thing is sought by force of an obligation by which someone has not yet acquired ownership of the thing, the action is personal; but if a thing is sought of which he has full ownership, the action is real. Finally, an action is mixed, personal and real, and, as is said, the action is personal written upon the thing, if by the petition of the thing someone acquires ownership of the thing, and then the lawsuit instituted over it begins with a personal action and is concluded by a real action, as in the case in which, by the office of the judge, the sale made of a thing is dissolved, and the thing returns to the seller as his own. A personal action is from some personal fact, that is, from contract or from delict. A real action is from the defect of another's right. Inst. 1. 4. t. 6. section 1. Cf. Troplong, On Sale, article 1654, nn. 624-630; on article 1659, n. 698; on article 1664, nn. 728, 729; on article 1674, nn. 806, 807. "His own"; a thing can be one's own in three ways, if the person is considered in society as its member. Hence right also is distinguished in three ways: into high right, low right, and right of property. High right is that which the Prince, the republic, or the community has over the goods of the members, which it can demand as its own for the common good, by the "ownness" of the community, since whatever the part is belongs to the whole and exists for the whole. S. Th. 2. 2. q. 64. a. 2; q. 65. a. 1. Low right is in the member of the community, as such, to common goods, which the member can demand in their distribution as his own by the "ownness" of a member. The right of property, however, is in the member of the community, as such, to proper goods, which one member can demand from another as his own, by the "ownness" of property. "Of rendering to each one his own right," that is, of equating the right of another by the rendering of what is owed; for to right, as to a certain moral exigency, debt correspondingly responds. Therefore, as is clear, justice is not a virtue toward oneself, but toward another. And as charity has its foundation in the conjunction of men among themselves, so justice rests upon the distinction of one man from another. S. Th. 2. 2. q. 57, 58; Gousset 670, 674.

834 You will resolve: The Prince can indeed, if at some time this is required for the common good, take a thing from a subject, because right to the end necessarily imports right to the means without which the end cannot be obtained. But the public good sometimes requires that someone be deprived of his own thing, for example of a field for the construction of a public road, etc. But then the Prince, in so far as can be done, is bound to just compensation, because it is not equitable that one person be despoiled while others remain untouched, as is clear from natural and positive law. C. I. 438; C. G. 545; C. H. 349; C. A. 365; C. L. 2360.

But in no way can he, without a grave cause of the public good, but for his own convenience, take away by law from a subject some notable thing of his, or an acquired right, because he has no power over the goods of private persons unless the reason of the common good altogether demands it. Therefore he is then bound to restitution. S. Th. 2. 2. q. 66. a. 8.

Equity is distinguished from justice. First, equity is justice itself. And thus in L. 14. de Condict. indeb. it is said: "It is equitable by nature that no one be enriched with the loss of another." But equity proceeds further, by constituting a certain fitting measure in justice itself, and generally in all laws, namely by tempering according to various circumstances the rigor and subtlety of right and laws. Rigor, for example: "It is of the highest equity that one who has promised money, or something else, by reason of donation, should not owe interest because of delay in payment of the money." L. 22. de Donat. Subtlety, for example: "If a surety, though freed by lapse of time alone, nevertheless pays the creditor, he will rightly have an action of mandate against the principal debtor; for although he paid when already freed, nevertheless he fulfilled his pledge and freed the debtor. Therefore, if he is prepared to defend the principal debtor against the creditor, it is most equitable that by the judgment of mandate he recover what he paid." L. 29. section 6. Mandati. Cf. also L. 17. de Iniu. rupto irr. f. testam.; L. 85. de R. I.

Equity, taken in this way, is the same as epicheia, which is a part of justice commonly so called, and is a subjective part of justice; and justice is said of it prior to legal justice, for legal justice is directed according to epicheia. For legal justice follows the words of the law; equity or epicheia follows the intention of the legislator. S. Th. 2. 2. q. 120. a. 2. Equity is to be observed in interpreting laws and acts, and also in onerous contracts.

It is altogether unlawful to exercise one's right when an exercise of this sort has no other end than to inflict damage on another. Likewise it is unlawful to exercise that right against the prescription of the laws. C. B. 226, 826, 907, 908, 909, 912. Likewise it is unlawful to exercise one's right excessively, with damage to others. C. He. 679, 684. But it is not unlawful to violate the property of another in order to avoid one's own greater damage, compensation afterward being made to the other for the damage inflicted on him. C. He. 701.

The print's appendix has more on this paragraph: [On Epicheia](/manuals/bucceroni/on-epicheia). (ed.)

835 How many kinds of justice are there? - Justice is threefold, namely general or legal, distributive, and commutative. For since justice is wholly situated in this, that it render to another his own right, it is specified and divided according to right. But right, as was just said, is threefold, namely high, low, and of property. Hence there are three species of justice, each of which renders what is owed according to equality.

Legal justice equates high right through the actions and goods which are owed to the Prince or to the republic for promoting the common good; and this is justice of the part toward the whole, or of the members toward the head and the community. It is called legal because it has for its object that which is owed to the community by reason and force of the laws, "because by it man agrees with the law ordering the acts of all virtues to the common good." S. Th. 2. 2. q. 58. a. 5.

Therefore this justice is a general and special virtue at the same time. General, insofar as it orders the acts of all virtues to the common good; special, insofar as it regards the common good as its proper object. "And thus it is in the Prince principally and as it were architectonically; but in subjects secondarily and as it were administratively." S. Th. 2. 2. q. 58. a. 6. Legal justice, insofar as it is in the Prince, inclines him to procuring the common good, for example by establishing laws necessary for it. Insofar as it is in private citizens, it inclines them to the obedience owed to the laws by reason of the common good. Illegal injustice is opposed to this legal justice, which "is a special vice insofar as it regards a special object, namely the common good, which it contemns"; and general, insofar as "through contempt of the common good man can be led to all sins," and insofar as "all vices are repugnant to the common good." S. Th. 2. 2. q. 59. a. 1.

Distributive justice equates low right through the distribution of common goods, public functions, offices, rewards, namely the right which a member of the community, as such, has to these; and this is justice of the whole toward the part, or of the head or community toward the members. "When something from common goods is distributed to individuals, each one in some way receives what is his own." S. Th. 2. 2. q. 61. a. 1 ad 2. Distributive justice is in the Prince as distributing common goods according to the dignity of persons; but in the particular persons themselves it is present insofar as they are content with what is owed to them.

Acceptance of persons is opposed to distributive justice; for in distributive justice those conditions of persons are considered which make for the cause of dignity or debt; but in acceptance of persons other conditions are considered, which do not make for the cause of dignity or debt. For whatever condition does not make for the cause on account of which someone is worthy of such a thing is referred to the person. S. Th. 2. 2. q. 63. a. 1.

Commutative justice, however, equates the right of property, or the low right of one member against another member, through the exchange of things and prices; and this is justice of part toward part. Therefore, as legal justice orders man immediately to the common good, so commutative justice orders man concerning those things which are directed to another singular person, namely concerning external actions and things by which men can communicate with one another. S. Th. 2. 2. q. 58. aa. 7, 8.

Hence special injustice is opposed to commutative justice insofar as it imports "a certain inequality toward another," according to the aforesaid actions and things owed to another. S. Th. 2. 2. q. 59. a. 1. Therefore theft and robbery are opposed to commutative justice, through which harm is inflicted on one's neighbor in exterior goods by secretly or violently taking them away. And since harm of this sort can also be inflicted in the goods of the body and of the soul, and also of the whole person, hence by reduction many other sins are opposed to the same justice: homicide, mutilation, damaging, etc.; calumny, detraction, insult, etc., whether outside judgment or in judgment through an unjust sentence, false testimony, etc.

Now if justice is not taken generally, namely insofar as it is also a certain general justice, but insofar as it is particular justice ordered to some private person, then there are only two species of justice, commutative and distributive. For there is only a twofold ordering to a private person, namely of part to part, which commutative justice directs, and of whole to parts, which distributive justice directs. The former directs the exchanges of private persons among themselves. The latter directs the distributions of the Prince to particular persons. But in them the notion of what is owed is diverse. For what is proper is owed to someone in one way, and what is common in another way.

These two kinds of justice are particular justices, while legal justice is general justice; for motion receives species from the terminus, and it pertains to legal justice to order those things which belong to private persons to the common good; but, on the contrary, to order the common good to particular persons, and those things which are done mutually between two particular persons to one another, belongs to particular justice. Therefore justice can well be divided into general and particular; and the latter into distributive and commutative. S. Th. 2. 2. q. 61. a. 1.

But in the strict sense, by the name justice, only commutative justice is meant. For general or legal justice does not regard entirely distinct persons; for each citizen is part of the community, and what is contributed to the community is contributed also to that same citizen. But distributive justice by no means includes right strictly so called, or right of property. For it supposes only dignity and aptitude in the person for receiving such common goods.

Vindictive justice, which is customarily added to the three prior species of justice, is not properly a fourth species of justice, because justice, taken generally, is specified and divided according to the diversity of the right which it regards; and this is only that threefold right just mentioned. For it would be incongruous to say that a guilty person has a right to punishment. It is a potential part of justice itself. Nevertheless, under a diverse respect it can be reduced to all those three species. Insofar as a superior provides for the common happiness of citizens by punishments, it pertains to legal justice; insofar as he decrees the punishments themselves proportioned to the gravity of crimes, it pertains to distributive justice; finally, insofar as a superior carries out the offices of vindictive justice from a certain quasi-contract entered into with the republic concerning the right administration of public affairs, it pertains to commutative justice. L. 486; S. Th. 2. 2. q. 58, q. 61, q. 80, q. 108. a. 2 ad 1.

836 Whether the mean of the thing, or equality, must be observed in the same way in commutative and distributive justice? - In commutative justice arithmetical equality must be observed; in distributive justice geometrical proportion. Commutative justice is exercised by citizen toward citizen, by private person toward private person, and has place in contracts and in other affairs pertaining to social commerce; in this only the things themselves are considered, which are the object of contracts and of the exchanges by which commerce is exercised. Therefore in it there must be preserved equality of the things themselves, namely equality of thing to thing, as if, for example, you owe one hundred, you render one hundred, considering only what is owed, so that, except in cases in which regard for persons is prescribed by the law itself, for example when minors are involved, in all other cases no respect is had for the condition or merits of the person. And this is that equality which they call arithmetical.

But distributive justice is exercised by a superior toward a subject, and has place in distributing common goods, dignities, offices, honors, burdens, rewards and punishments; and therefore it must not have regard of thing to thing, but of condignity, merits, and condition of persons, for example their capacity or need, with respect to imposing taxes, or granting subsidies to a person, whether physical or moral. For so much more of common goods is owed to someone, the greater principality he has in the community. And likewise so much more is owed, for example, to some community from common goods, the greater its need may be, for example for hospitals to be erected, schools, etc. From this arises and is constituted what is called geometrical proportion, which namely is not equality of thing to thing, but proportion of thing to person, that is, to the merits and quality of persons, so that just as one person exceeds another, so also the thing which is given to one person exceeds the thing which is given to another. Hence equality is considered not according to quantity, but according to proportion; or, what is the same, equality not of things but of ratios is considered. Therefore if to him who has merits as five there are given, for example, ten coins, to him whose merits are as ten, twenty must be given. S. Th. 2. 2. q. 58. a. 10; q. 61. a. 2; Inst. 1. 4. t. 4. sections 7, 8; Gousset 670.

837 What is the obligation of justice? - Both commutative justice and also distributive, vindictive, and legal justice oblige per se under grave sin. For the violation of commutative justice, as is clear from several places of Sacred Scripture, is to be punished with eternal punishment, 1 Cor. 6:10. Besides, it is per se, or from its nature, repugnant to charity, which moves one to will the good of another; for it itself consists essentially in inflicting harm on another. Therefore per se and from its genus it is a mortal sin. But a lesion of distributive, vindictive, and legal justice induces per se a grave disorder, since it gravely harms the necessary order of society. Per se, because in this matter smallness of matter is admitted. S. Th. 2. 2. q. 59. a. 4.

838 What is ownership? - Among the three species of justice, as has already been said, commutative justice alone is strictly and properly justice altogether. For in legal justice there is lacking distinction toward another; for every citizen is part of the community. But in distributive justice there is lacking right strictly so called; for in the distribution of common goods, toward obtaining a part of them, there is given only mere dignity, and in no way property. But since commutative justice is exercised only between private persons, and renders to each one what is his own proper thing, hence it alone is strictly and properly justice altogether, and it is chiefly treated in this treatise. But since commutative justice regards equality of thing to thing, it is concerned only with the right of property, which is customarily called property and ownership.

Ownership is: the moral power of disposing at will of some corporeal thing as one's own, unless nevertheless it is prohibited by law, agreement, or the will of a testator. "Moral power," and thus it is distinguished from physical power; moral power, and therefore legitimate. "Of disposing of a thing," and thus it is distinguished from jurisdiction, which is also called ownership of jurisdiction, so that it may be distinguished from ownership of property: for jurisdiction is the moral power of governing; nor is it exercised immediately over a thing, but over a subject person. "Corporeal," because of incorporeal things one does not have ownership, but rather a right. "At will," that is, by selling, donating, or even destroying without cause, which although otherwise prohibited, because God permits ownership to each one only for this purpose, that it may serve his own necessity and utility and that of his own people, nevertheless does not violate the right of another and is not against commutative justice. "As one's own," for ownership properly is a right in the thing, and not precisely a right to the thing, which tends to that right and is perfected and completed by it. Much less is ownership mere possession of a thing. "Unless prohibited by law": by natural law, if one cannot dispose of his own thing without injury to anyone; by positive law, and thus alienation of their things is not permitted to minors except from a just cause and with certain solemnities observed, though in this case ownership is not taken away, but only its use is impeded. "By agreement": this would be, for example, if it were agreed between seller and buyer that the buyer is not to use the thing bought except after a certain day. "By the will of a testator": this would be, for example, if the testator had bequeathed a farm to someone on this condition, that he not use it except after a year. C. I. 436; C. G. 544; C. H. 348; C. A. 353, 354; C. B. 903; C. He. 641; C. L. 2167 ff.; S. Th. 2. 2. q. 66; Gousset 673; E. M.

839 How many kinds of ownership are there? - Ownership of property is immediately divided into perfect ownership and imperfect ownership. Perfect ownership of property, or full ownership, is the legitimate power of receiving in one's own name every advantage of one's liberty from some thing, by disposing of it and using it. Imperfect ownership, however, is the legitimate power of receiving from a thing some advantage, yet not every advantage, of one's liberty.

Imperfect ownership is immediately subdivided into direct ownership and useful ownership. The former is the legitimate power over the substance of a thing without the fruits. The latter is the legitimate power of receiving fruits and emoluments from another's thing, while its substance remains intact. Useful ownership, according to the various advantages of things to be received, is divided into various species, principally into use, habitation, surface right, usufruct, servitude, possession, emphyteusis, fief, and census. Each ownership, however, is either perpetual or revocable. By its nature ownership is full and perpetual. Here it will be necessary to speak of the first six species; of the last three it will be necessary to speak below, when there will be discussion of contracts. C. G. 543; C. He. 641 ff.; C. L. 2187-2189; L. 487.

840 What is use? Use is defined: The right of using another's things, their substance being preserved both as to matter and also as to form. "Right" signifies the faculty which belongs to a competent user, for thus the one to whom use belongs is called; but the one to whom the property or ownership of the thing belongs is called the proprietor. Therefore use here is not taken generally for the actual exercise of any ownership whatever, but specially for a certain special power. "Right," and therefore there is question of use of right, not of use in fact, which is the actual use of another's thing, revocable at the will of the one granting it. "Of using" signifies that the faculty belonging to the user extends only to those things which are necessary. C. I. 521; C. G. 630; C. H. 524; C. A. 504; C. L. 2254. This necessity, however, is to be measured according to the condition, state, and dignity of the user himself and of his family, with servants included, and with children born after the exercise of use not excluded. C. I. 521, 523; C. G. 630; C. H. 524, 526; C. A. 505, 506. Yet use of a thing can be granted to a person for daily personal necessities, C. L. 2254, and from mere agreement altogether limited to some act, for example if someone grants to a friend that he may walk through his forest, hold a banquet in his house, or pluck apples from the trees of his field. "Another's things" indicates that use cannot consist in one's own things; for each one is said to have in his own things not use only, but also ownership. "Their substance being preserved"; otherwise it would not be use but abuse. From this it follows that the user cannot change the thing whose use he has obtained even into a better form; and therefore those words are also added: "both as to matter and also as to form." C. A. 507. And this is the principal obligation of the user; hence he is also bound to ordinary repairs and taxes, yet in proportion to the fruits, so that the thing may be preserved whole for its owner. C. I. 537; C. G. 635; C. L. 2259, 2260. Cf. C. A. 508; C. H. 527.

Use is acquired and ceases in the same modes by which usufruct is acquired and ceases. C. I. 529; C. G. 625; C. H. 529; C. L. 2255; Inst. 1. 2. t. 5. sections 1, 3, 4; L. 487. Cf. here 848, 849.

841 Hence it is clear: that under use, as also under usufruct, there do not come things consumable by one act, such as wine, oil, bread, etc., because through such use the substance of the thing does not remain preserved. In the case of destruction of the thing, one is bound to repay an equivalent price. Therefore prior security must be given, and the condition of immovables and an inventory of movables must be made. C. I. 525; C. G. 626; C. L. 2256. Cf. C. A. 520.

Considering the nature of use itself, the user cannot lease, sell, or donate his right to another. For use consists in this, that someone uses a thing according to the measure of his necessity. C. I. 528; C. G. 631, 634; C. H. 525; C. A. 507; C. L. 2258. Make exception, unless it clearly appears that this faculty also was granted to them by a special agreement, or if the use would be altogether useless unless it could be alienated. A user of a fruitful thing, such as a garden, fields, vineyards, etc., cannot justly collect more from the fruits than is required for necessary support; hence if he collects more fruits, he is bound to restore them to the direct owner. C. I. 821; C. G. 630; C. A. 505, 506; C. L. 2257.

842 What is habitation? Habitation is: The right of inhabiting another's buildings, their substance being preserved. And thus to noble widows there is often granted by husbands the right of dwelling for the days of life in the house of the heir. He to whom habitation of a house has been granted can dwell in it with his family, although at the time when he acquired the habitation of the building he was not married, and can receive guests in it; nevertheless he cannot transfer his right to another by selling it, or by leasing the building and acquiring for himself the price of the lease. One who inhabits the whole house is bound to all necessary and ordinary expenses and taxes; one who inhabits only part is bound only according to the proportion of the thing.

Habitation begins and ceases as use, with which it is almost confused according to more recent laws. C. I. 521 ff.; C. G. 625 ff.; C. A. 521-522; C. H. 524, 525, 529; C. He. 776, 777; C. L. 2254, 2259, 2260. Cf. C. A. 508; C. H. 527; C. B. 1093. C. I. 1415; C. G. 1570: besides clothing, habitation is owed to a widow from the inheritance of her husband for the year of mourning. C. B. 1969: the heir is bound for one month to permit use of the house to members of the family of the deceased, from the inheritance devolved to him. Inst. 1. 2. t. 5. sections 2, 5.

842bis. What is surface right? - With use, surface right also is almost confused. Surface is said to be whatever has been placed upon the soil and stands above the ground, such as a building, tree, plant, vine, etc. Hence there is right of surface; and the one having it is called the superficiary, and the thing itself is called superficiary. Dig. title 18, book 43. The surface yields to the soil. The right of surface can be limited only to occupation of the surface, and only to ownership of the superficiary thing, whether it be above the soil or beneath the soil. C. He. 675, 779.

843 What is usufruct? - Usufruct is: The right of using and enjoying another's thing, by receiving fruits from it in that very mode by which the proprietor himself would receive them, while nevertheless its substance is preserved, both as to matter and also as to form, as in use. C. I. 447; C. G. 578; C. H. 467; C. A. 509; C. B. 1030; C. He. 745; C. L. 2197, 2202; L. 487.

It differs from use in this, that it extends more broadly; for simply to use is to receive only necessary fruits, but to enjoy is to receive them as the proprietor himself would receive them. Thus, for example, if someone has the use of some garden, he can indeed take fruits from it for himself and his own, but he cannot alienate them and bestow them on outsiders; but he can do so if he has usufruct of the same. Those words, "of using and enjoying," are not added in vain; for usufruct, insofar as it regards a fruitful thing, is the right of using; but insofar as it regards the fruits, it is the right of enjoying, or of receiving fruits from it. And thus, if the revenues of some estate are bequeathed, it is not judged to be a usufruct, but a legacy of revenues, which is a personal burden, not a burden of the estate. And therefore it is said, "the right of using and enjoying another's thing, by receiving fruits from it," etc. Hence it is a real right constituted in the thing, and thus it differs from lease. "Another's thing," because usufruct is a servitude. The owner uses his thing by right of property. The one to whom usufruct belongs is called the fructuary. Inst. 1. 2. t. 4. section 1.

844 What is fruit of a thing, and how many kinds are there? Fruit is what a thing bears or produces. For fruits are so called from bearing; and some are natural, which are produced from the thing itself and by the benefit of nature alone, such as grass, apples, nuts; likewise the offspring of animals and the things which come from them, since they are held as a part of the entrails. Others are industrial, which are acquired by industry alone, and it is the profit which is received from money exposed to trade, or from improvements made to a thing. Others, however, are those in which, besides nature, the labor and industry of man also has a part, such as, for example, grain and crops; theologians call these mixed, because they are produced partly by nature, partly by the benefit of human industry. Finally, others are civil, which arise only on occasion of the thing and by force of a particular obligation founded in civil law, for example the price of a leased house, rents of a farm, interest of money given as a loan, etc. C. L. 495.

But fruits are not understood except after expenses have been deducted. The natural and industrial fruits themselves are divided into those to be born and those born; these likewise are customarily divided into pending and received, and these still into existing and consumed. C. I. 444, 445, 480, 494; C. G. 547, 548, 583, 584, 585, 598; C. H. 354-357; C. A. 330, 405; C. B. 99, 100, 102; C. He. 643; L. 609, 610.

845 How many kinds of usufruct are there? - There is a threefold division of usufruct. The first is into proper and improper usufruct. The former is constituted in things which are by no means consumed by use, such as, for example, a house and a garden; the latter, however, is constituted in fungible things, as they are called, namely those which are consumed by use, such as linens and household furnishings. Improper usufruct is also called quasi-usufruct. C. I. 483, 484; C. G. 587, 589; C. H. 481, 482; C. A. 510; C. B. 1031, 1032, 1067.

The second division is into singular usufruct, that is, of certain things in species; particular usufruct, that is, of some part of goods; and universal usufruct, in which all goods are contained. C. G. 612; C. H. 469; C. B. 1038.

Finally, the third division is into usufruct of things and of rights, as, for example, usufruct of a life annuity, which brings a right of receiving even past and unreceived fruits. Thus from C. G. 588. Cf. C. I. 482; C. H. 469; C. A. 510; C. B. 1068 ff., 1085 ff.; C. He. 745; Inst. 1. 2. t. 4. section 2.

846 What are the rights of the usufructuary? - These in general are, apart from a special agreement:


	Since the usufructuary is judged to act as the person of the proprietor with respect to useful ownership, his first right is that he can receive all fruits, whether natural, industrial, or civil, and make them his own, whether he has collected them by himself or through others. But they are understood to have been collected when they have been separated from the soil or from the thing. Hence, if the fructuary dies, fruits indeed mature but not yet separated from the soil or the thing do not belong to the heir of the fructuary, but to the proprietor of the thing, without the burden of paying for cultivation or seed, etc.; for fruits, as long as they adhere to the farm, are judged one with it. But if that heir, when the fructuary is already near death, has collected immature fruits, he is bound to restore them to the proprietor; for just as the fructuary could not collect immature fruits, so much less can his heir. On the contrary, the usufructuary receives natural and industrial fruits pending at the beginning, also without the burden of paying for cultivation or seed, etc. But civil fruits are acquired day by day, and therefore must be divided according to the proportion of the time during which the usufruct lasted. Inst. 1. 2. t. 1. section 36; C. I. 477, 479, 480, 481, 494, 496; C. G. 578, 582, 585, 586, 588, 598, 600; C. H. 471, 472, 474, 475; C. A. 509, 511. Cf. ib. art. 519; C. H. 472, 476, 477; C. B. 1039; C. He. 755, 756, 757; C. L. 2203 ff., 2252, 2253, 495.



	In addition, he has a right to all those things without which usufruct cannot be had; therefore he has right of way to the usufructuary thing through the hereditary farm, if access does not lie open from elsewhere; likewise the right of using all servitudes adhering to the farm, because they are held as qualities of the farm itself; likewise he has a right to opened mines and to the individual instruments of the farm, unless the contrary will of the testator appears; for it is not to be presumed that the testator wished the fructuary to furnish instruments for himself for a farm which he is to use only for a time. C. I. 494; C. G. 597, 598; C. A. 511; C. H. 479. Cf. ib. arts. 476, 477; C. B. 1031; C. L. 2206, 2213, 2287.



	Besides, he has the right that he can sell, donate, lease, lend, and subject to mortgage the fruits and the usufructuary things, and grant them to another to enjoy; indeed even hand them over as a pledge. For one who enjoys through another is seen to enjoy by himself. C. I. 492, 493, 1967; C. G. 595, 2118; C. H. 480; C. He. 758; C. B. 1059; Inst. 1. 2. t. 1. sections 36-38, t. 4. section 1.



	As the usufructuary is not bound to make improvements, so he has no right to compensation for improvements made. For he is judged to have donated them. Nevertheless, he will be able to compensate an increase of price with losses, if any followed without grave fault of the fructuary. If this compensation cannot have place, it is lawful for the fructuary and his heirs to retake additions made, if they can be removed without detriment to the farm and with the utility of the fructuary, and the proprietor does not prefer to retain the additions made for himself after paying their valuation. But it will always be lawful for the fructuary and his heirs to recover mirrors, painted panels, and other ornaments, provided all things are restored to their former condition. C. I. 495; C. G. 599; C. H. 487, 488; C. He. 753; C. L. 2217, 2220. Cf. C. A. 514-517.





847 What are the obligations of the fructuary? - These in general are, apart from a special agreement:


	The burden falls upon the fructuary both of furnishing custody and of undergoing ordinary expenses, so that the thing may be preserved in its whole condition, and also of making expenditures so that he may receive natural fruits from it. He is also bound to pay the ordinary burdens by which the usufructuary thing is burdened, such as salaries, annual taxes, and similar things. He is likewise bound to notify the owner if anything happens which may harm his property. C. I. 477, 501, 504, 506, 509, 511; C. G. 605, 606, 608, 614; C. H. 500-502, 504, 505; C. A. 512, 513; C. B. 1036, 1037, 1041 ff.; C. He. 764, 765, 767, 769; C. L. 2228, 229, 2238, 2240.



	The fructuary must use another's thing as a good father of a family, and must return it such as it ought to be found after good administration. But the proprietor can do nothing by which the condition of the usufructuary becomes worse, because he suffers him to enjoy. C. I. 495, 497; C. G. 599, 601; C. H. 489, 497, 503; C. A. 513; C. B. 1051 ff.; C. He. 755, 759, 768; C. L. 2223, 2227.



	The usufructuary thing must be restored to the owner, when the usufruct has ended, such as it was with respect to its substance when it began. C. I. 477; C. He. 751 ff. Therefore security must be given, and the condition of immovables and an inventory of movables must be made. C. I. 496, 497; C. G. 600, 601; C. H. 491; C. B. 1034 f., 1048, 1049. From C. I. 1922 either security or pledge can be given. Cf. C. G. 2041; C. He. 760 ff. But security is not to be given by a father or mother in legal usufruct, nor by one who sold or donated the thing while reserving usufruct to himself. C. I. 497; C. G. 601; C. H. 492. Nor indeed is security to be given, nor an inventory to be made, if the one who constitutes the usufruct remits all these things. C. I. 496, 497; C. H. 493. C. I. 483, 484; C. H. 481, 482; C. G. 587, 589; C. A. 518, 520; C. B. 1034, 1035, 1050, 1055; C. L. 2221, 2224.



	Things which are consumed by use are to be restored according to their valuation made, or otherwise in the same quantity and quality, or at the current price, when the usufruct ceases. But things which deteriorate by use are restored in the condition in which they are when the usufruct ceases. C. I. 483, 484; C. G. 587, 589; C. B. 1050, 1067; C. He. 772; C. L. 2208, 2209.





From Roman Law: The usufructuary of a field has a right to hay, crops, willows, and trees to be cut, but not to large and fruit-bearing trees, to stakes, to stones, or to sand. In place of trees that have died, he is bound to substitute others, and the former belong to the fructuary; nevertheless he by no means ought to substitute trees overthrown by the force of a storm without fault on his part. And if there are bees, their usufruct also belongs to him. L. 9, 11, 18, 59 de Usufr. etc. From C. G. 594; C. I. 490: fruit-bearing trees which perish, or which are overturned by some accidental event, belong to the usufructuary with the burden of substitution. Cf. C. H. 483-485.

Usufruct of a forest. "The fructuary can cut a coppice wood and a reed-bed, as the father of a family was cutting, and sell them, even if the father of a family was not accustomed to sell but to use them himself; for it must be referred to the mode, not to the quality, of using." L. 9. section 7. de Usufructu et quemadmodum, etc. Cf. C. G. 590, 591; C. I. 485, 486; C. He. 770; C. L. 2211. "But if there were large trees, he cannot cut them." L. 11. de Usufructu, etc. Cf. C. G. 590, 592; C. I. 487, 579. "Labeo says that, when trees have been torn up or thrown down by the force of winds, the usufructuary can take them up to the measure of his own use and of the villa... He thinks that the usufructuary can cut timber as much as is necessary for the repair of the villa; just as, he says, he can burn lime or dig sand or take anything else necessary for the building." L. 12. de Usufructu, etc. Cf. C. G. 592, 593; C. I. 488, 489; C. A. 511; C. L. 2210, 2213, 2226. "I think that the fruit of a nursery belongs to the fructuary, yet in such a way that it is lawful for him to sell and to sow; nevertheless, for the sake of sowing the field, he must always renew the prepared nursery as an instrument of the field, so that, when the usufruct has ended, it may be restored to the owner." L. 9. section 6. de Usufructu, etc. Cf. C. G. 590; C. I. 485, 491; C. H. 485; C. L. 2112.

The usufructuary of a flock has a right to wool, milk, and offspring. Inst. 1. 2. t. 1. section 37, t. 5. section 4. But he is bound to substitute other heads from the offspring in place of heads that have died, unless he has the usufruct of the individual heads separately, not of all the heads collectively, or of the flock, herd, or drove, that is, of the universality. L. 68. section 2, 69, 70. section 3. de Usufructu, etc. Cf. C. G. 615, 616; C. I. 512, 513; C. H. 499; C. L. 2225.

848 How is usufruct acquired? - Usufruct is acquired: 1. From law, and then it is called legal; such is the usufruct of parents from the goods of children, or of a husband from the goods of his wife. 2. From agreement or contract, and therefore it is called conventional, for example by force of donation or testament. 3. By prescription. In its acquisition, the formalities of the various laws must be observed. C. He. 746.

C. I. 478, 901, 2137; C. H. 468; C. B. 1032, 1033.

849 How does usufruct cease? - "Lest properties be useless in general, when the usufruct has always departed, it has pleased the law that usufruct be extinguished in certain ways and return to the proprietor." Inst. 1. 2. t. 4. section 1; C. L. 2251.

Moreover, usufruct ceases: 1. By the natural or civil death of the fructuary; for since both use and usufruct are personal rights, they ought to be extinguished by the death of the one to whom they belong. Hence usufruct, that is, the stable right itself of using and enjoying, neither passes to heirs nor can even be sold without the consent of the direct owner. C. I. 515; C. G. 617; C. H. 498, 513; C. B. 1059, 1061; C. L. 2250. A usufruct granted to a community or moral body is extinguished after the space of 30 years, C. I. 518; C. G. 619; C. H. 515; C. L. 2244; of 100 years, C. He. 749.


	When the time has ended, if any has been established by law or constituted by agreement. C. I. 515, 517; C. G. 617, 620; C. H. 513, 516; C. A. 528; C. He. 748; C. L. 2245.



	By every manner of change, for example if a meadow becomes a pond, or by the total destruction of the thing, if, for example, the whole building is demolished. Total destruction; for if the thing perishes only partially, usufruct is sustained in that which remains. C. I. 515, 519, 520; C. G. 617-624; C. H. 513, 514, 517. Cf. C. A. 525; C. He. 748; C. L. 2243, 2246.



	Likewise, usufruct is extinguished when the right of the one ceding the usufruct has been resolved. For example, if Titius sells a house to Caius under a pact of redemption, and meanwhile Caius grants its usufruct to Sempronius, once the house has been redeemed by Titius, the usufruct also ceases.



	By consolidation, namely when the fructuary obtains the property and ownership of the thing itself, or when the owner also acquires the usufruct. C. I. 515; C. G. 617; C. H. 513; C. B. 1063.



	By renunciation of the fructuary, provided it is not done in fraud of creditors. C. H. 513.



	By abuse, by which the thing is made worse through the fault of the fructuary. But the sentence of a judge is necessary. C. I. 516; C. G. 618. Otherwise, however, from C. L. 2249, and from C. H. 520, 529, which establishes a distinction between usufruct and use, which is extinguished by grave abuse of the thing.



	By prescription, namely if the fructuary does not use his right for so much time that the usufructuary thing can be usucapted by another; 30 years are required so that the owner can prescribe against the fructuary. C. I. 515; C. G. 617; C. H. 513; C. L. 2241; Inst. 1. 2. t. 4. section 3; C. G. 621, 622.





850 What is servitude, and how many kinds are there? - Servitude, taken actively and generically, is a right which belongs to someone, so that the thing of another, or another person, serves his thing or himself, that is, is applied to its or his utility. But servitude taken passively is the obligation of another's thing, or of a person, corresponding to the aforesaid right. "The thing of another, or another person"; for one's own thing does not serve its owner. Therefore the advantages which the owner receives from it, he receives by right of ownership, not by right of servitude. The same must be said a fortiori of a person.

Hence servitude can be: 1. Personal, which is owed by a person to a person, and is proper to a slave toward a master. 2. Mixed, which is owed by a thing to a person, of which sort are use, usufruct, habitation. C. A. 521. 3. Real, which is owed to a thing by a thing, as a burden imposed on an estate for the utility of another estate. The thing bearing the burden is called serving; the thing receiving the utility is called dominant. C. I. 531; C. G. 637; C. H. 530; C. A. 473; C. B. 1018, 1019, 1090; C. L. 2267.

Real servitude is divided into continuous and discontinuous. The former is exercised without the act of man, such as servitude of prospect, of drip, of aqueduct, of sewer. The latter is exercised by the act of man, such as servitude of way, of drawing water, etc. C. I. 617; C. G. 688; C. H. 532; C. L. 2270. Besides, one is apparent, another non-apparent. The former appears outwardly by some sign, such as servitude of door, window, aqueduct; the latter lacks this outward sign, such as servitude of not raising a building higher, of pasturing a flock, of cutting wood. C. I. 618; C. G. 689; C. H. 532; C. L. 2270; Inst. 1. 2. t. 3. sections 1, 2, 3; Book 8 of the Digest.

Real servitude is divided into urban and rural, according as it is for the utility of a building or of a field. L. 1. Communia praediorum, etc. "The rights of urban estates are such: of raising higher and obstructing the lights of a neighbor, or of not raising higher; likewise of turning drip-water onto the roof or area of a neighbor, or of not turning it; likewise of inserting beams into the wall of a neighbor; and finally of projecting (that is, making a projection; a projection is a member of a building extending out, sporto) and protecting (or making a projection in the roof of buildings, namely of projecting the roof, fare uno sporto nel tetto), and other things similar to these." L. 2. de Servit. praed. urbanorum. "The servitudes of rural estates are these: path, driving-way, road, aqueduct. A path is the right of going, walking for a man, but not also of driving a beast of burden. A driving-way is the right of driving. A driving-way is the right of driving either a beast of burden or a vehicle. Therefore he who has a path does not have a driving-way; he who has a driving-way also has a path, even without a beast of burden. A road is the right of going and driving and walking; for road contains in itself both path and driving-way. Aqueduct is the right of leading water through another's farm. Among rural servitudes are to be counted drawing water, driving cattle to water, the right of pasturing, of burning lime, of digging sand." L. 1. de Servit. praed. rustic.

851 By what modes is servitude constituted? Real servitude can arise from a threefold source. The first is the natural position of places; thus, for example, a farm which is in a lower situation is bound to receive waters flowing down from a farm which is in a higher situation. Servitudes flowing from this source are therefore called natural. C. L. 2271. And thus owners of an estate which has no communication with public roads have a right of passage through another's estates, with damage compensated to their owners. C. L. 2309 ff.

Another source is law, under which name also comes the sentence of a judge; thus, for example, because of public or private utility, the law prescribes rules to be observed as regards the construction and repair of roads, the drawing off of waters, the building of houses, the distance of walls, passages, etc. C. He. 686, 688, 699, 702; C. L. 2325, 2338. Servitudes arising in this way are called legal. C. I. 533 ff.; C. G. 649 ff.

Besides this, a servitude can be acquired by prescription. C. I. 2137; C. A. 480, 1469, 1470. Only apparent and continuous servitudes, such as the servitude of aqueduct through another's farm, can be acquired by usucaption, and only by prescription of 30 years. C. I. 629, 630; C. G. 690, 691; but C. H. 537-539 by prescription of 20 years. Cf. C. A. 1469. But in the forum of conscience good faith is necessary, by which one namely thinks that the owner, who suffers him to use the servitude, is not unwilling. Continuous non-apparent servitudes, such as the servitude of not raising higher, and non-continuous servitudes, whether apparent or non-apparent, cannot be established except by means of title. Possession, even immemorial, does not suffice to constitute them. C. I. 630; C. G. 691; C. H. 539; C. L. 2272, 2273.

Finally, the third source is agreement: namely, the proprietors of neighboring farms can, if law or public order does not obstruct, agree among themselves that one farm serve another, and conversely, if it so pleases. These servitudes are called conventional. C. I. 532; C. G. 639. In them transcription is required. C. I. 1932; C. He. 731, 732. Likewise a servitude can be constituted by destination of the father of a family, by some act of last will, or among the living. C. I. 629, 630; C. G. 692, 693; C. A. 480; C. B. 903 ff.; Inst. 1. 2. t. 3.

But here it must be observed: 1. Servitude in the things of the Church falls under the Extravagant Ambitiosae; for it is a certain alienation of right, and therefore cannot be imposed without Apostolic beneplacit. 2. C. I. 556: the faculty of making a contiguous wall common does not extend to buildings of public use, and therefore not to churches. 3. Agreements which constitute burdensome praedial servitudes, or moderate them, must be made by public act or private writing, under penalty of nullity. C. I. 1314. But if they are constituted by gratuitous title, a public act is required, since then donation is had; and all acts of donation without a public act are null. C. I. 1056. Cf. here 1011.

852 By what modes is servitude ended? - Real servitude is extinguished: 1. When the established time has elapsed, or the condition has been fulfilled. 2. By express or tacit renunciation. 3. By consolidation, by which the owner of the dominant estate at the same time becomes owner of the serving estate, or vice versa. 4. If the thing is changed; if nevertheless the thing is reduced to its former state, the servitudes revive, unless prescription obstructs. 5. By prescription, or non-use of the right of servitude for 20 years from C. H., for 30 years from C. I. and C. G., if it is discontinuous, for example if someone has ceased to go through another's farm; or, if it is continuous, from the time when someone has done something contrary to the servitude, for example if someone on his own farm planted or built short of the legitimate distance, obstructed an aqueduct, etc. C. I. 662 ff.; C. G. 703 ff.; C. H. 546 ff.; C. A. 524 ff., 1488; C. B. 1028; C. He. 734 ff.; C. L. 2279, 2280.

853 You will resolve: Someone cannot dig a source of water on his own farm with damage to others, unless for the sake of greater public utility, and with the damage repaid, if the judge has judged this equitable. C. I. 578. Nor can he contain it on his own farm, or divert it elsewhere, if some town or suburb needs it, if another has already acquired a right to it, if it is useful to other neighboring estates and otherwise would be lost. C. I. 540, 542, 545, 578; C. G. 641, 643, 674; C. He. 709 ff.

The owner of a higher estate cannot do anything so that the flow of waters is unusually increased, with harm to the lower estate. Nor indeed can the owner of the lower estate do anything which impedes the flow of water with damage to the higher estate. C. I. 536; C. G. 640; C. H. 543, 545; C. B. 1020-1026; C. He. 689, 730, 737.

The owner of a serving estate cannot change the position of a road, of waters, or of a stream, unless the servitude has become more burdensome, or prevents repairs useful to the estate from being made; and then he is bound to bring no harm, or to compensate it for the dominant estate. C. H. 545; C. L. 2278, 2282, 2283.

No one is compelled on his own estate, whether rural or urban, to receive the dripping rainwater of a neighbor. C. I. 591; C. G. 681; C. L. 2327. All can enclose their estates, unless they are subject to a reciprocal servitude of pasturing cattle. C. I. 442, 682; C. G. 647; C. L. 2346.

If the tree of a neighbor extends roots into one's own farm, one can cut them; if its branches overhang, he can compel the owner to cut them. C. I. 582; C. A. 422; C. B. 910; C. L. 2317. But there is a question whether fruits which fall into another's field from the tree of another belong to this latter, as C. He. 687 has it; or to the owner of that field, as C. B. 911 has it. Cf. ib. 923; Gousset 983.

C. L. 2318. He is guilty of damage who prevents a neighbor from restoring on his own farm an embankment destroyed by the force of a river, C. I. 537; likewise he who digs so deeply on his own farm that the wall of the neighbor can no longer stand, C. I. 573, 575; C. He. 685. Every proprietor must permit access or passage through his farm if a neighbor's wall or another work is to be built or repaired, provided the damage inflicted is repaired. C. I. 592, 594; C. L. 2276; C. B. 867, 905 ff.; C. He. 694, 695, 700.

One who plants a hedge, vines, or shrubs is bound to leave half a meter from the neighboring estate; one who plants trees not greater, pear trees, cherry trees, etc., one and a half meters; one who plants greater trees, nut trees, elms, etc., three meters. But with a wall interposed, these spaces need not be preserved, if the trees do not rise above the wall. C. I. 579.

Flowing water belongs to those who possess estates near the banks, and they can use it. Those who possess fields at the banks of navigable rivers cannot obstruct the opening of a way necessary for the course of ships. The same must be said of those whose estates are adjacent to roads or other public works; for they are bound to suffer the servitude as long as it is necessary for the making or repair of the aforesaid works. But in each case the injured proprietors have a right to a certain indemnity, if it can be made. C. I. 534, 543; C. G. 650; Inst. 1. 2. t. 1. sections 4, 5.

To acquire by prescription the right of servitude, for example of aqueduct, that is, of leading water through another's farm, the one prescribing must exercise positive acts by which he acquires such a right, and at the same time have good faith, by which he believes that right belongs to him. Nor does the knowledge and tolerance of him against whom prescription is made suffice, if he does not have a title. But if he has a title, knowledge and tolerance of this sort are not required. C. I. 630; C. G. 691; C. A. 539; C. He. 740.

Drawing water and driving cattle to water are discontinuous rural servitudes, which cannot be constituted without title. In controversies which arise among proprietors concerning the use of waters, because this concerns the common good by reason of agriculture and industry, the judge has the right to establish between the parties what is more equitable in the case. C. I. 544; C. G. 645.

854 What is possession, and how many kinds are there? "Possession is so called, as Labeo also says, from seats, as if position, because it is naturally held by him who stands upon it; the Greeks call it detention." L. 1. de Possessione. Possession is often confused with property. Yet it differs from it, because possession is a right by which a thing is held as one's own; but property or ownership is the very right by which a thing is one's own, and someone is its owner. Possession is rather a matter of fact than of right. Nevertheless, possession is distinguished as twofold: one of fact, the other of right. C. B. 854 ff.; Troplong, On Prescription, c. 2, On Possession.

855 What is possession of fact and of right? Possession of fact is: the apprehension or detention of a thing, with the support of body, mind, and right. "Of a thing"; by this name we understand not only corporeal things, but also incorporeal things, such as censuses, patronages, etc.; these are said to be quasi-possessed, to distinguish them from corporeal things, which are said to be possessed. "Apprehension or detention"; because possession is considered either in its beginning, or in its continuation; in its beginning it is apprehension of a thing; in its continuation it is detention of the same. "With the support of body"; because, for some corporeal thing to be possessed, it must be apprehended by some bodily act, for example by hands, feet, etc. If the thing belongs to no one, true and real apprehension is required for acquiring it. If the thing belongs to someone who hands it over to another, fictive apprehension suffices, as if he hands over the keys of a house to another. Finally, if the thing is acquired by the disposition of law alone, legal apprehension suffices, as if an heir, without knowing, acquires an inheritance. From C. A. 441 legal possession is had from the fact that a document proving the right of property has been inscribed in a public book. If the thing is incorporeal, apprehension and detention are had by acceptance of the right, and by the very use or exercise of the right, or with the forms prescribed by law observed. "Of mind"; because for a thing to be possessed, it must be apprehended with the intention of having it as one's own, and retained by persuasion that it is one's own. Possession indeed is not had if someone detains a thing without any intention of receiving from it advantage and emolument as from his own. Hence if someone, while he is waiting for a friend, takes in his hand that friend's book which he found in a hall, and looks at the title, he holds the book, but does not possess it. Hence also one who by right of neighborhood or familiarity or mere tolerance enters a neighbor's farm, or draws water from a neighbor's well, is not understood to quasi-possess. Error, whether of law or fact, does not obstruct the aforesaid intention and persuasion, as is openly clear from C. I. 701; C. G. 550; C. A. 326. "Of right," that is, with right not resisting nor impeding; because for possession it is required that right or the laws not impede the detention of a thing from being judged its true possession, by rendering one incapable of possession. Thus, for example, detention by a layman of a sacred thing which belongs to a church, or detention by a private person of a public thing, cannot even be called possession of fact; because right, by rendering these persons incapable of such possession, impedes such possession. On the contrary, detention of a stolen profane thing by a thief is true possession of fact, although unjust, because right does not impede detention of such a thing from sufficing for possession. L. Qui universos de acquir. vel amitt. possess.; Inst. 1. 2. t. 1. sections 1, 3, 4; C. I. 685, 687, 688, 690; C. G. 2134, 2228, 2230-2232; C. H. 430-432, 437-440; C. A. 309-315; C. L. 474.

Possession of right is defined: the right of standing upon a thing as one's own, which is not prohibited to be possessed. "Right," by which it differs from possession of fact, which is the very occupation of a thing or its detention, by which either there is had a right, namely the right of standing upon a thing as one's own, if it is just; or it is not had, if it is unjust. Just, unjust: therefore the right itself of ownership and property does not arise and cannot arise from detention or possession; but on the contrary, just detention or possession arises from the aforesaid right. Hence in judgments there is given a twofold action: action in a possessory cause, and action in a petitory cause; in the former there is question of the right of possession; in the latter of the very ownership of the thing. Possession nevertheless carries with itself a presumption of property in favor of the possessor. C. L. 477. "Of standing upon a thing," that is, of peacefully detaining the thing against disturbers. "As one's own"; for if someone stands upon a thing in the name of another, there will not be true possession. Thus, for example, a tutor cannot be said to possess the goods of a minor, but the minor himself possesses through the tutor, because the tutor does not retain those goods as his own, but in the name of the minor. "Which is not prohibited to be possessed," that is, with no law resisting and impeding, as was said above concerning possession of fact. But for possession to be legitimate, besides this, the formalities prescribed by law must be observed. C. I. 686, 701; C. G. 540, 550, 2229, 2268; C. H. 430-432, 437-441; C. A. 316, 329.

From C. He. 919, 922; C. B. 854-857, possession is acquired by the fact of obtained power over a thing; this power, for retaining possession, can also be exercised through another. But when power over the thing has ended, possession ends; nevertheless it passes over to heirs and successors, and can be continued in them.

If a possessor has handed over a thing to another, so that the latter may exercise some limited real right, or a personal right, both are possessors. The one who possesses as proprietor has original possession; the other has derived possession. C. He. 920.

Acts of mere tolerance and facultative acts, as also violent and clandestine acts, cannot constitute the beginning of legitimate possession. C. I. 688, 689; C. L. 474. Only those things can be possessed which can be the object of property. C. L. 479. Or at least possession of things whose property cannot be acquired has no juridical effect. C. I. 690. Troplong, On Prescription, c. 2, On Possession, n. 253 ff.

856 What is natural and civil possession? Possession is divided into natural, civil, and most civil. Natural possession is that by which the thing possessed is retained by body and mind as one's own, namely when someone bodily stands upon the detention of a thing as his own; this is done by one who is so near to a thing placed within sight that he can be present to it immediately. Civil possession is that by which a thing apprehended by body and mind is retained by mind alone; thus he possesses his own house who is absent from the house, as long as he has the intention of retaining it for himself. Likewise the owner of a thing possesses civilly what a thief retains with himself. Finally, most civil possession is that which is retained by the disposition of law alone, without any support of mind and body; this happens, for example, in a little child to whom some inheritance has come; he possesses the inheritance of the deceased without any act of apprehension, indeed even without any cognition of intellect. C. L. 483.

Natural and civil possession are also distinguished insofar as merely natural possession is called the mere detention of some thing, or the mere use of some right, such as is the possession of one who detains a thing in another's name; but civil possession is called this same detention of a thing, or use of a right, but together with the intention of having the thing or right as one's own. Therefore someone possesses not in another's name, but in his own name, namely with the mind of an owner, whether indeed he detains the thing, or uses the right, by himself or through another, through a farmer, tenant, fructuary, etc. And thus a borrower for use, depositary, and lessee possess naturally; the owner possesses civilly. C. I. 685, 687, 688; C. G. 2134, 2228, 2232; C. H. 430-432, 438, 441; C. A. 309, 310, 313, 352; Inst. 1. 4. t. 15.

From C. B. 868 ff., if someone possesses a thing as usufructuary, lessee, depositary, or in another similar way, by force of which he himself has a right or obligation of possession with respect to another, this one also is a possessor, but by indirect possession. This indirect possession can be transferred to another by cession of the right to restitution of the thing to himself. He who possesses a thing as its proprietor is a possessor in his own name. Natural possession by body and mind altogether prevails over civil possession by mind alone. Thus, for example, Titius, lessee of a field, sells the field to Sempronius, who, buying it in good faith, cultivates the field for 10 or 20 years and receives fruits from it in good faith as his own. During that space of 10 or 20 years, Titius, from the interest of the price received, pays to Caius, the owner of the field, the rent owed for the lease. After 10 or 20 years Caius visits his field, and when he finds in it not the farmer Titius but the owner Sempronius, he claims his property, but in vain, because Sempronius opposes prescription, his natural possession in good faith prevailing. C. I. 2117; C. G. 2239.

857 What are the rights of a possessor? The rights and juridical privileges annexed to juridical possession are the following: 1. By taking possession of a thing belonging to no one, its ownership is acquired. C. A. 381. Likewise a possessor in good faith, after a certain time has elapsed, can prescribe against the direct owner of the thing and acquire ownership of it.

Nevertheless it always confers the right of standing upon the thing; and no one can by private authority deprive another of possession of a thing, and possession obtained in this way is defective. C. B. 858. Possession is continued by the law itself in the person of a successor by universal title. A successor by particular title can unite to his own possession the possession of his author, namely so that he may obtain the effect of it. C. I. 693; C. B. 221, 858, 943, 944; C. He. 941.


	Possession in good faith, if it is immemorial, or if its beginning exceeds the memory of men now living, regularly supplies all defects from which otherwise legitimate ownership would not exist, as is clear from C. Quibusdam de Verb. signific. Cf. C. I. 530. From more recent laws a possessor in good faith makes his own the fruits received. Cf. here 1337. But possession itself stands in place of title as regards movable things, C. G. 2279, acquired from one who is not the owner, by onerous title, C. A. 367, because things by their nature movable, and as regards unnamed bank notes, not as regards a universality of movables, and in relation to third parties, C. I. 707. Movable things; not rights, such as credits, excepting the aforesaid unnamed bank notes from C. I. As regards found and stolen things, cf. here 893. "From one who is not the owner," as regards third parties; and therefore the owner can prove that the possessor possesses the thing in his name, for example a thing leased, deposited, given to him in pledge, etc. From C. He. 930 ff., the possessor of a movable thing is presumed to be the proprietor. But a possessor in good faith is not bound to restore bearer securities and money, although the preceding possessor had been unwillingly deprived of them.



	A possessor who begins possession of a thing which no one possesses begins possession legitimately, although he doubts whether it belongs to another, but apprehends it with the intention of inquiring about the owner, whether he truly exists. But a possessor who begins possession of a thing which another possesses, while doubting whether it is truly his own, begins to possess illegitimately. A possessor in good faith, when doubt arises whether the thing is his own or another's, if the contrary cannot be shown certainly, can with a safe conscience retain the thing; and the judge, while such doubt stands, ought to adjudge the thing to him. In the external forum good faith is presumed. Likewise, by legitimate possession of a thing, property itself is presumed. But in whatever name, whether another's or his own, he began to possess, in that same name he is now presumed to possess. And thus one who at the beginning possesses a thing deposited with him by an unknown traveler, who left it from forgetfulness and could always return to seek it back for himself, cannot thereafter begin to possess it as though lost or abandoned. C. I. 687, 691, 694, 700, 702; C. G. 2230, 2231, 2268; C. A. 446, 459; C. A. 323, 324, 328; C. B. 1006; C. L. 477, 478.



	A possessor in good faith can, by the sole title of possession in good faith, use the thing possessed according to his will, and he can even consume and destroy it, without responsibility. Nevertheless, no possessor of another's thing can further retain it by title of another debt. C. A. 329, 471; C. He. 938. But retention of goods belongs to him by reason of improvement made and existing in them, if indemnity is not sought in judgment without proof. C. I. 706.



	A possessor at the time of contested litigation is to be defended by the judge in possession, unless he drew that possession to himself by force, secretly, or by sufferance; for then he would have to be deprived of possession. C. H. 446; C. I. 694; C. B. 861, 862; C. He. 933.



	If a possessor has been driven from possession by private violence, before all things restitution of the despoiled person must be made, nor is the occupier first to be heard when he alleges title and wishes to prove the thing to be his own. C. In litteris de Restit. spoliat. Cf. C. I. 694, 695, 697, 700; C. A. 339, 346; C. He. 927; C. L. 484 ff.



	A possessor in good faith can defend the thing possessed even with arms against an invader, provided this is done immediately and with the moderation of blameless defense, that is, defensively and not offensively. And he can immediately retake for himself a thing violently taken from him. L. 3. ff. de Vi et de vi armata; C. A. 344; C. B. 859; C. He. 926 ff.; C. L. 486.



	If someone is successively obligated to donate or hand over the same movable thing to two persons, the one who first obtains possession of that thing also has its property, although his title is later, provided he is in good faith. C. I. 1126; C. G. 1141; C. H. 445, 1473; C. A. 322; L. 1. 3. n. 927, 1. 4. n. 210; Inst. 1. 4. t. 15.





858 Does man have ownership of himself? - Having explained the intrinsic nature of ownership, we now proceed to explain the object and subject of ownership. Man does not have direct ownership of his soul and its faculties, nor of his body and its members, but only useful ownership.

Proof of the first part. For ownership imports a certain superiority; but man is not superior to himself, and to his members, or to another man as regards the very nature of man. Therefore. Besides, direct ownership belongs by natural right over other sublunary creatures because these are ordered by their nature to man, that they may serve him. Therefore, since man by his nature is not ordered to serve himself nor another man, but God, direct ownership of property in man, and in his faculties and members, belongs to God alone. Hence in Wis. 16:13 it is said: You are, O Lord, who have power of life and death. And in Deut. 32:39 God says: I will kill, and I will make alive.

Proof of the second part. For man can not only freely and licitly use his body and members for very many functions, but also through these, aided by divine grace, can merit eternal life. Therefore. Lugo d. 10. nn. 9, 17; Molina t. 4. d. 1. n. 1.

859 You will resolve: Suicide and mutilation, speaking per se, are not only against charity, but also against justice, or against divine right of property; for a user has the obligation of preserving the substance of the thing granted to him for use. But homicide of another person is not only against charity and divine right of property, but also against human useful right. Cf. 710, 715.

860 Does man have ownership of another man? One man can be under the ownership of another not only by jurisdiction, but also by property, but imperfect, or useful. Imperfect, or useful; for perfect ownership of property belongs to God alone, as is clear from the preceding proposition. The reason is that every man is owner of his own labor; and therefore he can alienate it for his own utility, and hand it over into the ownership of another. For an owner can dispose at will of the object of his ownership. S. Th. 2. 2. q. 57. aa. 3, 4; E. M.

861 From what titles can servitude be introduced? From the four following titles:


	From pact, or one's own renunciation. For it is not repugnant that someone renounce his liberty in order to relieve his own need, etc.



	From the right of war. For it is not repugnant that the victor sometimes inflict this penalty. For sometimes he could kill captives for the security of the nation; therefore a fortiori he could reduce them to servitude.



	From delict, or from condemnation. For if a guilty person can be condemned to death, a fortiori to servitude, since deprivation of life is deservedly judged the greatest of all punishments.



	From birth in a state of servitude, since by law those are slaves who are born from slaves. Thus from the law of nations, according to the common opinion. Inst. 1. 1. t. 3. sections 3, 4; Lugo d. 6. nn. 10-17; E. M.





862 Is the trade in Black persons lawful? It is altogether unlawful by every law, whenever Black persons are unjustly despoiled of liberty, and in crowds are transported from their regions like cheap cattle and sold, as happens in the nefarious commerce in them. Against so savage a trade various Apostolic Constitutions have come forth, namely of Paul III, Urban VIII, Benedict XIV, Gregory XVI, In supremo apostolatus, 3 Dec. 1839. Cf. the Letter of Leo XIII to the Bishops of Brazil, In pluribus, 5 May 1888, and the Letter Catholicae Ecclesiae, 20 Nov. 1890.

Those who have perpetrated so great a crime are bound at their own expense to vindicate them into liberty; and those who have bought them for a price must, even if they cannot recover the money, freely release them, insofar as this can be done without graver danger; for by retaining them they would continue the injury. But if there is question of Black persons or others existing in legitimate servitude, per se it is not absolutely unlawful, because once servitude has been admitted as legitimate, the master has a true right over slaves, or over their works, and therefore can transfer that right to others. Per se; for circumstances can obstruct, for example if a spouse would have to be separated from a spouse, or if civil laws forbid it, just as in fact servitude is generally forbidden in Europe. But a slave could flee if the master compelled him to unlawful things or treated him cruelly. Collectan. S. C. de P. F. nn. 2103, 2104, 2105, 2107; E. M.

863 Note: From C. I. 1628; C. G. 1780, someone cannot obligate his own labor into the service of another except for a determinate time and a determinate object. From C. H. 1583, someone can obligate his own labor without a fixed time, for a certain time, or for a determinate thing. Lease for one's whole life is null. From C. B. 624, lease of service for one's whole life is permitted. Nevertheless it can be rescinded after five years, with notice having been given before the last six months.

The Supreme Pontiff Pius X, in the Encyclical Letter to the Archbishops and Bishops of Latin America, Lacrimabili statu, 7 Jun. 1912, exhorts them to undertake paternal care for the miserable condition of the Indians, against whom cruel crimes and evils are committed. "This first," he says, "we earnestly exhort you, that whatever things have been instituted in your dioceses for the good of the Indians you most zealously promote, and likewise that you see to the instituting of those things which seem likely to be useful for the same matter. Then you will diligently admonish your peoples concerning their own most holy duty of assisting the sacred expeditions to the indigenous people who first inhabited that American soil. Therefore let them know that they ought to benefit this matter especially in a twofold way: by contribution of money and by the suffrage of prayers.... We condemn and declare guilty of a savage crime whoever dare or presume to reduce the aforesaid Indians to servitude, sell, buy, exchange, or donate them, separate them from wives and children, despoil them of their things and goods, lead and transport them to other places, or in any way deprive them of liberty, retain them in servitude; and also those who under any pretext and sought color furnish counsel, aid, favor, and assistance to those doing the aforesaid things, or preach or teach that this is lawful, and otherwise cooperate in any way with the foregoing." Therefore we will that the power of absolving penitents from these crimes in the sacramental forum be reserved to the local Ordinaries.

864 What about one's own reputation? Man simply has ownership of his own reputation. For it is something really distinct from the man himself, since it comes to him from without, and man acquires it by labor altogether dependent on his own free will through the exercise of virtue, and therefore through his own acts, which reputation follows as a natural effect. Moreover, it is not necessary for its own sake, but only for the edification of one's neighbor. L. 1. 3. n. 983; Billuart d. 3. art. 2.

865 You will resolve: Man, from a just cause, and with scandal and the defamation of others set aside, can licitly defame himself, for example to seek counsel, to restrain his own pride, to commend divine mercy, to restore another's reputation, etc. "From a just cause"; for if someone squanders his own reputation without a just cause, he sins venially. But he would sin gravely if the infamy would obstruct the execution of his own office, for example of pastor, teacher, rector, etc. "And with scandal set aside"; for if someone, by revealing some wholly hidden crime of his own, would give scandal to others, he would sin by scandalizing others. "And with defamation of others set aside"; for otherwise man would sin by injuring the reputation of others, for example of an accomplice, family, or community. Thus a religious cannot reveal to outsiders his crimes committed in religion, because in this way he would in some measure injure the reputation of his religion and community. Struggl 9; L. 983; S. Th. Quodl. 10. a. 13.

866 What about things; what is their division? - R. To the first: Man can have useful and direct ownership in external goods of fortune legitimately acquired. For irrational creatures were immediately created for man, so that he might use them for his own advantage and utility, and might serve God. Nor indeed was any restriction placed by God upon this use; indeed, it was granted without limit with respect to the aforesaid end, as is clear from the words of Gen. 1:28: Have dominion over the fishes of the sea and the birds of heaven, etc.; and Ps. 8:8: You have subjected all things under his feet. Therefore God granted to man useful and direct ownership of these external things. Aristotle, Politics 1. 2. c. 2; S. Th. 2. 2. q. 66. aa. 1, 2.

But since all things of this sort necessary for human life were given by God to all in common, property and division of them in particular was made by the first occupation of them, namely of those things which men first apprehended for relieving their own necessities, with others excluded; otherwise sufficient provision would not have been made for their own necessities, and there would be continual discord and strife among men. Hence the maxim and principle of law: a thing belonging to no one becomes the property of the first occupier.

And hence it is clear why, in extreme necessity of life, notwithstanding the division and property of things, all things remain common, so that anyone can relieve his own necessity from the goods of the earth, although already occupied and acquired by another, and the owner of these goods cannot impede one who, being in extreme need, provides for himself from his goods.

Concerning the ocean and the sea, it has been disputed whether they can be subject to the ownership of someone. Moreover, the ocean and great seas are subject to the ownership of no one, since their uses are inexhaustible, by which all can enjoy them without detriment to anyone. But parts of the sea adjoining the continent, as also gulfs and straits, can well be subjected to the ownership of some nation, since this is expedient for the utility of the aforesaid nation, of which otherwise it would be deprived, both because of fishing, and because of the security of commerce, and because of the defense of the fatherland.

R. To the second: A thing, in law, is everything which is not a person, and which can be of use to man. By the name thing is signified both that thing which is in our patrimony, and that which is outside our patrimony, but can be among our goods. L. 5. de Verbor. significatione. Goods are called those things which bless or profit, L. 49. de Verbor. signific., and in law they signify things which can be the object of public or private property.

Corporeal things are those which are subject to the action of the senses, such as houses, fields; incorporeal things are those which are apprehended only by the intellect, such as all rights and all actions. Public goods are those which belong to the people or the city, L. 15. de Verbor. signific. Private goods are those which belong to a particular moral body, or moral person, or some individual person.

Goods, whether public or private, are some immovable, others movable, and these latter precious or not. Immovable goods are immovable either by nature, or by destination, or by the object to which they are referred. C. I. 407. By nature: those which cannot be moved from place to place, such as rural and urban estates, surfaces or whatever is planted or built upon the soil, mines or whatever is found beneath the soil as a part of the soil, estimable by price. By destination, namely of the owner, for example rural instruments, animals prepared for cultivating the farm, statues placed in their shrines or bases, mirrors and other things enclosed or built into walls. By object, when they are referred to immovables, as, for example, use, usufruct, and servitude of immovables. But incorporeal rights, for example mortgages, are generally reckoned sometimes among immovables, sometimes among movables, from the object; and those rights are customarily called simply rights.

Movable goods are movable either by nature or by law. By nature: those which are moved from place to place by their own force or by another's, such as animals and inanimate things which are moved by an exterior force. By law: such as ships which are not stationary, mills which are not fixed, censuses, etc. Movable things, if they are consumed by use, are called fungible, such as wheat and money; otherwise, non-fungible, such as books and clothing. Precious things are those which excel by antiquity, art, or value. C. I. 406 ff.; C. G. 516 ff., 1874; C. H. 333 ff.; C. A. 285 ff.; C. B. 90 ff.

867 What is the subject of ownership? - It is certain that every and only intellectual substance is capable of ownership. Ownership is the legitimate faculty of disposing according to one's will of some thing as one's own, for one's own advantage and utility. But every and only intellectual substance can have this faculty, since it alone is endowed with free will.

Indeed, to God alone belongs supreme, absolute, and independent ownership over all created things. But particular ownership, subject to the supreme ownership of God, also belongs to men, even to infidels and sinners; indeed even to little children and the insane. For the use of reason is indeed necessary for disposing of goods, but not for having possession and habitual ownership of them; otherwise those sleeping and drunk would not have true ownership, and would wholly lose it by the act by which they sleep, or by which they are overwhelmed by drunkenness. By the very necessity of natural law and by the disposition of positive law, ownership can be acquired and retained even without any positive act of one's own will. Lugo d. 3. n. 16; S. Th. 2. 2. q. 12. a. 2; q. 66. aa. 1, 2; L. 725.

Capable of ownership are individual physical persons, and also moral persons, whether these consist of several singular persons, such as Colleges, Chapters, etc., and are called moral bodies, or not, such as hospitals and ecclesiastical benefices, and are rather called moral entities. They are called moral because they are persons not in reality, but by fiction of law. But for these moral persons to acquire ownership in reality, it is necessary that they have been legitimately constituted, namely by the due authority of the Prince, civil or ecclesiastical. As regards ecclesiastical moral persons in Italy, cf. Laws 7 Jul. 1886, 15 Aug. 1887, by which some were suppressed and some preserved. To the suppressed only civil rights were taken away. The preserved cannot alienate their goods without approval of the Government, nor can they acquire other goods, C. I. 434; Law 19 Jun. 1873, arts. 27, 28, likewise by civil law.

868 What about ownership of children under paternal power and of wives? - A child under paternal power is one who is still subject to paternal power. But although "the woman is equal to the man in the act of marriage, nevertheless in those things which pertain to the disposition of the house, the husband is the head of the woman, according to the Apostle, 1 Cor. 11." S. Th. 2. 2. q. 32. a. 8 ad 2. Moreover, "he who is constituted under the power of another, insofar as he is such, ought to be regulated according to the power of the superior. For this is the natural order, that lower things be regulated according to higher. And therefore it is necessary that in those things in which an inferior is subject to a superior, he dispense no otherwise than has been permitted to him by the superior." S. Th. ibid. c.

Hence it is clear that although children under paternal power and wives can well have ownership of things, nevertheless this ownership is not independent, speaking per se, from the power of the father of the family and of the husband; but it is subject to their power as regards administration, and also as regards usufruct, for sustaining the expenses of education and the burdens of marriage. Cf. 667 ff., 677 ff.

The ownership of children under paternal power regards things given to them by any title transferring ownership, or acquired by their own industry. For as regards paternal goods, children have no strict right to paternal goods while the father lives. Hence, if children under paternal power take anything from these goods, they are per se bound to restitution. Per se, namely unless there is question of a thing of less importance, and it is prudently presumed that the father remits that obligation.

Likewise ownership of wives is understood in their own goods, not in the goods of the husband. Hence a wife also, if she takes something from the husband from his goods, is per se bound to restitution. Again per se, namely unless there is question of a thing of less importance, and it is prudently presumed that the husband consents. Likewise a wife would be excused if, not having paraphernal goods, she took something from the common goods, or from the fruits of her dowry, to relieve the necessity of parents or children who had been received from a first marriage. For she is bound to this by the law of nature, and the husband ought to consent to it. But since the husband does not have direct ownership of the goods of the wife, if he dissipates them, he is bound to restitution. Cf. 667 ff., 677 ff.; 1 Kings 25; S. Th. 2. 2. q. 57. a. 4; L. 539, 542-544; H. A. 33.

The question is raised here only concerning common goods, whether the husband is bound to restitution if he dissipates them; and it must be affirmed if there is question of the capital and common goods themselves, since if these goods are common and consequently belong to the husband and wife in common, it is clear that the right of the wife is injured in this matter, and therefore is to be repaired. If there is question of the revenues of the same goods, when these are assigned to the husband by the laws, he is excused from restitution as regards those badly spent; but when they enter the common goods and constitute goods of the community, he is bound to restitution, as when the profits themselves enter the community and constitute common goods. And this is had indeed in C. G. 401, 1421, 1422; C. I. 1433, 1435, 1436; C. H. 1392 ff. For although the husband alone has administration of the goods of the community, nevertheless he does not have usufruct except only for the good of the family, C. G. 1409, and of the community itself, C. I. 1436; C. H. 1401, 1408, 1409, 1413, 1415.

From C. He., in the regime of union of goods, the revenues of the wife and the natural fruits of the goods brought by her are the property of the husband, 195. In the regime of communion of goods, all goods and all revenues belong undividedly to each spouse, 215. From C. B., in the regime of universal community of goods, the goods of the husband and wife are the common goods of each, and among these are also reckoned those things which the husband and wife acquire during the community, 1438. The husband administers them; but he cannot freely dispose of them, 1443 ff., especially to the detriment of the wife, 1456. From them, however, the expenses of marriage are to be made, 1458. And almost the same holds in the regime of community of acquisitions, 1519 ff., and in the regime of community of movables and acquisitions, 1549 ff. Cf. here 677, 1237; L. 539, 542; Lessius 1. 2. c. 25. d. 4. n. 37.

869 What about the ownership of the Church? - The Church has ownership of civil jurisdiction, such as is the temporal ownership of the Roman Pontiff. Besides, the Church has ownership of property in goods, whether movable or immovable. But the right of the Church in this matter is by its nature independent of the power of the civil State; and therefore it cannot be limited or narrowed by this. Direct ownership of these goods belongs to the universal or Catholic Church itself. Hence they are called goods of the Church, and simply ecclesiastical goods.

Hence, when the immediate subject of these goods ceases, for example a pious Institute, Monastery, etc., their goods do not become the goods of no one, but continue to belong to the Church; and consequently the Supreme Pontiff can dispose of them in favor, for example, of another pious Institute, Monastery, etc. For indeed the Supreme Pontiff has plenary and supreme administration and disposition of all ecclesiastical goods. C. Licet 2. de Praeb. et dignit. in the Sixth; S. Th. 2. 2. q. 100. a. 1 ad 7; Suarez, Def. Fid. 1. 4. c. 18. n. 8; L. 1. 3. nn. 591, 615.

But the immediate administration and usufruct of these goods per se respectively belongs, by transfer of right, to those persons, places, etc., to whom they have been donated or left by the faithful. For, since donations of this sort by the faithful are made altogether voluntarily, it must be whole and free to the offerers, just as to make them or not make them, so also, when they make them, to transfer the right of them to whomever they have preferred, while nevertheless the power of the Supreme Pontiff in this matter remains intact for the good of souls and of the Church. Per se, since the Supreme Pontiff could by his power change this administration and usufruct, as also condone due fruits, etc.

Offerings of this sort made to churches or other religious places are customarily destined for certain uses. If the will of the offerers is certain, it must altogether be obeyed. The immediate administration of these offerings belongs to the Bishop, pastor, or rector of the church, under dependence on the Bishop, but by no means to laypersons, unless the works are works of merely lay beneficence. Nevertheless laypersons can be employed in the administration of ecclesiastical goods as pure ministers. For since the right of administration of this sort is something spiritual, laypersons cannot possess it. Clem. Quia contingit de Religios. dom.; Trid. sess. 25. C. 8. de R.; Ithur. Cas. 45. n. 47; A. S. S. v. 8. p. 174. "Administrators, both ecclesiastical and lay, of the fabric of any church, even a cathedral, of a hospital, confraternity, alms, mount of piety, and of whatever pious places, are bound each year to render an account of administration to the Ordinary, with any customs and privileges whatsoever to the contrary removed, unless perhaps otherwise had been expressly provided in the institution and ordering of such church or fabric." Council of Trent, sess. 22. C. 9. de R.

Hence it is easily understood why ecclesiastical goods cannot be alienated without Apostolic beneplacit. Extravagant Ambitiosae de Reb. Eccl. non alienand.; S. Th. 2. 2. q. 86; Collectan. S. C. de P. F. nn. 1622-1626; E. M.

870 What about the ownership of clerics? The goods of clerics are distinguished into four kinds:


	Patrimonial goods, which come from paternal inheritance, or from any other profane cause, for example from donation, succession, etc. To these patrimonial goods are to be equated pensions which are allotted by the Government to infirm priests, or to religious formerly ejected from monasteries, as aids given for their support and in compensation.



	Quasi-patrimonial goods, which are acquired on the occasion and in view of sacred functions, for example by celebrating Mass, preaching, etc. They are also called quasi-ecclesiastical, or casual. To this class also belong the uncertain revenues of pastors, which are called stole-fees, and the daily distributions of canons because of service of choir, as though a stipend of the person.



	Ecclesiastical goods, which are received from benefices of the Church, that is, from the revenues of benefices. To this class also belong goods which are paid by the Government to pastors and canons by title of supplement, S. Poenit., 19 Jan. 1819, and also tithes. Therefore, by the name ecclesiastical goods, there are not understood here farms, which clerics certainly cannot alienate, since ownership of them is with the Church and clerics are simple usufructuaries, but only the revenues proceeding from them are understood.



	Parcimonial goods, which a cleric sets aside by living sparingly from the fruits of a benefice, and which he could consume by living honorably. L. 490, 491.





A cleric has perfect ownership of patrimonial goods. The reason is that a cleric is per se truly capable of ownership, nor is he prohibited by any law from freely disposing of the aforesaid goods. Indeed that right is supposed in six hundred places of canon and civil law. L. 491.

A cleric has perfect ownership of quasi-patrimonial goods, or quasi-ecclesiastical or casual goods. The reason is that these goods are not fruits of a benefice, nor the price of a sacred office, but a certain stipend, as it were, of his own labor, to which the cleric is not bound, or also a certain largess given by the faithful for the support of the cleric. It is also clear from the response of the Sacred Penitentiary, 9 Aug. 1824, by which it declared offerings of the faithful not to be ecclesiastical goods. L. 491; Lugo d. 4. n. 23; Gousset 694.

A cleric can use the fruits of a benefice for honorable support; but he is bound to expend all that is superfluous on the poor, or on other pious works. The first reason is because one ministering to the church can live honorably from the goods of the church, since benefices were established especially for this end. The second reason is drawn from the precept of the Church, which is manifest from innumerable decrees of Councils and Sacred Canons. For the canons of the Church impose this obligation upon clerics, or suppose it imposed, says Benedict XIV, de Syn. 1. 7. c. 2. n. 4. Trent, sess. 25. C. 1. de R.; L. 491.

Under the name of pious use comes whatever pertains to divine worship. Under the name of the poor, however, come not only those begging door to door, but also those who otherwise cannot preserve their own state. Blood relatives also come under this name, if they are truly poor, so that otherwise they cannot sustain their own state. And this is clear from Trent, sess. 25. C. 1. de R. But a cleric can prefer these needy blood relatives to other poor persons, even those more gravely in need, because assistance of needy relatives also pertains to preserving the proper state of the cleric, since their poverty redounds to his disgrace. Although it is more fitting, nevertheless it is not necessary in an equal case that the poor who are in the place of the benefice be assisted, because the canons indistinctly prescribe that alms be given whether to citizens or to outsiders. L. 491.

Although this special and grave obligation radically and occasionally proceeds from the virtue of charity and religion, nevertheless formally it arises only from the precept of the Church, and from positive law and the virtue of obedience, with every obligation from justice excluded. Thus with Lessius 1. 2. c. 4. dub. 6, commonly others. The reason as to the first part is: because nowhere is a special precept imposed on clerics from charity of expending superfluous revenues on the poor; but they are bound only by the general precept of giving alms, although somewhat more strictly than laypersons. Nor likewise is a special precept imposed on clerics from religion of expending the superfluous on pious causes. But the reason as to the second part is: because founders did not assign ample revenues to clerics under this formal obligation, but only by hope and intention. But the Church simply commands that the superfluous from the fruits which they make simply their own be expended on pious causes or for relieving the poor. Therefore. Thus Struggl 27. St. Alphonsus 491, 492, although he admits at least probably that this obligation does not arise from justice, nevertheless admits that it arises from a precept of the Church from the motive of the virtue of religion, but more probably from justice. Schmalz. 1. 3. t. 25. n. 35. "It has been dispensed with clerics living in the City and its district to 10 miles, that they might dispose freely of benefice goods, just as of their own and patrimonial goods, as is had in the Constitution of Sixtus IV, Etsi diversis, Kal. Jan. 1474, the Constitution of Julius III, Capientes, Ides of May 1549, and the Constitution of Paul V, In eminenti, 18 Apr. 1608." Schmalz. l. c. n. 36. The privilege, besides clerics of the City, was also granted to conclavists from the Constitution of Gregory XV, Romanus Pontifex, 15 Mar. 1621, section 14.

A cleric enjoys perfect ownership of parcimonial goods, and therefore can dispose of them as a true owner. The reason is that a cleric has a strict right to honorable support; therefore whatever he takes from it by living more sparingly belongs to him, and remains in his free power, since that right is altogether absolute. Trent, sess. 24. C. 12. de R.; C. Consuetudinem de Cler. non resid. in the Sixth; L. 491; S. Th. 2. 2. q. 185. a. 7; Quodl. 6. a. 12 ad 3; Lessius c. 4; Benedict XIV, de Syn. 1. 7. c. 2. n. 12.

It is lawful for secular clerics to make a testament concerning their patrimonial, quasi-patrimonial, and parcimonial goods; but concerning superfluous benefice goods they themselves cannot by common law make any testament, even for pious causes. C. Ut unusquisque 3. de Pec. cler.; C. Si quis 5. ib.; C. 7, 8, 9, 12 de Testam. By common law; for a special case of privilege or custom must be excepted. Struggl 28; Schmalz. l. c. n. 33; S. Th. Quodl. 6. a. 12; Kenrick tr. 10. n. 35 ff.; E. M.

871 Are clerics badly spending the superfluous goods of ecclesiastical goods bound to restitution? R. Negatively, probably, because although the precept of the Church is certain, nevertheless the obligation from justice is not certain. Indeed, from Trent, sess. 24. C. 12. de R., it is gathered that they make the fruits their own, although with the obligation of expending the superfluous on alms or other pious works. For the Council says concerning non-resident clerics: Let them not make the fruits their own.

Nevertheless others probably affirm, because clerics are only administrators and stewards of ecclesiastical goods; or at least because the Church does not grant them ownership of those goods except limited, with this burden imposed from justice. The first opinion, that is, the negative, says St. Liguori in Retract. qu. X, seems no less probable in practice, notably because of the authority and reason of S. Th. 2. 2. q. 185. a. 7. But as regards the fault of violating the precept of the Church, for grave matter there is required a quantity much greater than in theft. L. 491. IV. 492; S. Th. Quodl. 6. a. 12. Since each opinion is probable, heirs also of these goods can probably retain them without injustice and sin.

But whether one who receives these goods sins by cooperating with the sin of the donor, many affirm; but it must more probably be said that "the receiver does not sin, neither against religion nor against charity, unless he asks, or induces to donating." L. 492.

872 What is understood by superfluous? - That is judged superfluous which remains over after honorable support. Moreover, honorable support of a cleric is that which befits a cleric by reason of his state, dignity, etc. Therefore it does not exclude honorable recreations, moderate donations, and other expenses of this kind; but these can be determined by the judgment of a prudent and timid conscience rather than by a general rule.

Honorable or congruous support cannot be defined equally with respect to all clerics; for more, as is clear in itself, is owed to a Bishop than to a canon, more to a canon in a cathedral church than to a simple priest, more in one place than in another. Therefore attention must rather be given to the practice of others of timid conscience in the same grade and in the same circumstances of places and things.

But whether account can be had of nobility, authors dispute. He who would affirm this does not seem to be condemnable; for each one can live according to his own state. Likewise someone can licitly pay from these goods debts legitimately contracted after the benefice, since this also pertains to the notion of one's own state; just as also he can exercise moderate hospitality, since this is owed by virtue; likewise support nephews in studies, if the parents are poor and other poor persons are not gravely in need, and he himself does not have other goods; for then this becomes a work of charity and mercy.

L. 491; Schmalz. l. c. nn. 24, 25.

873 Can clerics keep the superfluous for the future? - R. Affirmatively, because per se there is no obligation of immediately distributing the superfluous; indeed, it can laudably be kept for a pious foundation, provided that one proceeds in good faith, and that there be no danger lest afterward it be converted to profane uses. S. Th. 2. 2. q. 185. art. 7; L. 491.

874 Can a cleric who has enough from patrimony to live on sustain himself from the fruits of a benefice? - R. Affirmatively. The reason is that it is just that he who labors in the Church should be sustained by the same, and it is altogether accidental whether he is rich or poor. Therefore the cleric has a right to support not by reason of poverty, but by reason of labor. Hence a cleric can spare his patrimony while using the fruits of the benefice for support suited to his dignity. It is also clear from the words of the Apostle, 1 Cor. 9:7, 13: Who ever serves as a soldier at his own charges? ... Do you not know that those who work in the sanctuary eat the things that are of the sanctuary, and those who serve the altar share with the altar? L. 491; S. Th. 2. 2. q. 185. a. 7; Billuart D. 3. a. 5.

875 What about the ownership of authors? "It is certain," says Fr. Gury, Comp. V. 1. n. 566, "that every man by natural law has a right to the fruit of his industry and of his intellect. For if a thing bears fruit for its owner, this ought a fortiori to be true of internal faculties, since nothing can be more proper to man. Therefore anyone can use for his own advantage those things which he has devised by his intellect in the sciences. Therefore the inventor of some art has a strict right that his secret not be stolen, and that it not be divulged publicly against his will.

But if this happens, the one causing the damage is altogether bound to restitution according to the measure of the injury inflicted. - The difficulty, however, is whether an author, once his works have been issued into the light, can keep them as proper to himself and exclude others from their use." This use, of which there is question, is that by which others themselves commit to the press works once published and sell them for their own profit. If the author, in his work already issued into the public light, retains for himself a right of property absolutely and without limit, he certainly can prevent others from publishing and selling his works; or, as it is commonly said, the author can reserve for himself the right of property as to this use. But if the author no longer retains for himself any right of property in those works, he cannot reserve to himself the aforesaid use, namely, of publishing and selling the book.

The print's appendix has more on this paragraph: [On the Dominion of Authors](/manuals/bucceroni/on-the-dominion-of-authors). (ed.)

876 What is the state of the question? This question can be treated according to natural law and according to positive law. - If first natural law is considered, there are those who hold that the aforesaid right of property, by natural law, strictly and altogether belongs to the author. The reason is that if the law of nature itself demands that each one's right to the fruit of his industry and intellect be preserved, but no fruit of industry in our matter can be obtained unless the work, as they say, is handed over to the community, then certainly the same law of nature demands that this handing over or publication of the work to the community not deprive the author of the fruit of his industry. On the contrary there are those who hold that an author does not have by natural law a right in his work once it has been published and made public, because a thing once handed over to the community thereby becomes of common right; and therefore natural law cannot require that the author be able to reserve the use of the work to himself and exclude others from publishing it.

877 What does natural equity require in the case? - In order that the question be rightly resolved, the strict exigency of right must be distinguished from fittingness or congruity and equity. Moreover, a book considered formally, namely, as to that sequence of doctrine and its exposition and explanation which it contains, must be distinguished from a book considered materially, that is, as to that material edition which the author has made. Now the question is not about mere congruity of right, nor about mere equity; nor is a question raised about the material edition made by the author himself. It is an evident thing that it is altogether fitting and equitable that the author be permitted to enjoy the advantage and profit which comes from the book composed by him, which advantage and profit he will perhaps be able to receive only in small part unless the right is reserved to him of excluding anyone else from the aforesaid use of his book. Therefore a positive law acceding to and defining a right of this kind is certainly an altogether just law and one binding in conscience; and, while that law stands, the author has a strict right of property in his book. Likewise it is evident that the author by natural law itself has a strict right of property in that edition of his book which he himself has taken care to have made in his own name. Gousset 835.

From C. L. 593, there is not recognized the property of writings prohibited by law or sentence. From the same C. L. 615, an invention relating to an illicit object is not capable of authentication.

878 What about commutative justice in the case? If there is speech about the strict exigency of commutative justice, from natural law, and about another edition of the book, to be made and sold by another in his own name, it seems far more probable that this is not opposed to natural law. And indeed a right of property is either a right in the very substance of the thing and its utility, or in only one or the other. If there is question of the very substance of the thing, since truth is the proper object of the human intellect, as soon as truth and a complex of truths has been published in the public light, it becomes the property of each one. Therefore, just as, as soon as an astronomer has manifested the existence of some star in the heavens, all can see it, nor can the astronomer retain for himself the right that he alone see the star to the exclusion of others, or at least that they pay him some tribute if others wish to see the star in the heavens with their own eyes, so the author of a book, as soon as he has publicly set forth some truth or sequence of truths, certainly cannot prevent others, with no tribute paid to him, from understanding the truth and perhaps even persuading themselves of it better than he. And this is confirmed from the very intention and end of the writer or professor: for all intend this, that readers and hearers be persuaded and make the doctrines handed down their own. And this is their greatest praise, if they attain it. Hence another thing is shown: once the work has been issued into the public light, the author does not preserve ownership in the use of his work, formally considered. Cf. 877. For indeed, if the author does not preserve ownership in the substance of the thing as soon as the work has been made public, how, when ownership in the substance has been transferred, will he himself preserve ownership in the use? If this could be done, someone could also by loan transfer to another the ownership in the substance of money, while reserving to himself ownership of the use of the money, which he would then sell.

Besides, if an author reserved to himself ownership of the use of the truths which he perhaps discovered, explained, and arranged, one could not use them by study and meditation; and from them by reasoning proceed to other truths perhaps also to be found and communicated to others, as can easily happen in the chemical, physical, mathematical arts and sciences, etc., proceeding even to the practical application of those truths, which indeed is of the greatest utility and also of the greatest profit. Likewise one could not publish another's book with notes added for explaining matters; one could not quote texts from another's book in one's own book; one could not thoroughly refute another's book and, as erroneous and scandalous, take away all authority from it, which imports ownership not only in the use, but even in the very substance of the thing, which one destroys by his own right; nor could one copy out a book by his own hand. And if he can do that, can he not do the same also by the more recent machine of writing, lithography, or type? And if afterward he sells it, does he not sell his own thing? - But does this not impede the author's profit? It certainly impedes it, but without any injustice; otherwise no merchant could sell the same wares which a neighboring merchant would sell. - Why are an author's rights not freely transmitted to heirs? S. R. C. 24 Mar. 1909; C. A. 1169; C. L. 579 ff.

879 Does one violate another's right who publishes in print a manuscript work without the author's consent? R. Affirmatively. The reason is that the work, as long as it has not been issued into the light, remains entirely under the ownership of the author. Therefore such a usurper is bound to restitution of the manuscript and to compensation for damages. C. L. 574, 575.

880 Likewise, does one violate another's right who publishes in print the lecture of some professor, or the sermon of an orator? There are those who generally affirm this, even about a public lecture or sermon. The reason is that to teach or preach publicly is not to hand one's work over to another for publishing or selling. Nevertheless a distinction seems to have to be made. For if there is question of a private lecture, of a private sermon, it is clear that the professor or preacher retains his whole right in his lecture or sermon. But if there is question of a public lecture or sermon, the argument already made holds, namely, that the thing has already been handed over to the community, and thereby has been made of common right unless it is prohibited by positive law.

And this is confirmed by the fact itself; for there is no one who condemns as injurious to others those who publish in newspapers the public speeches of Deputies or Senators in Parliaments, or of others in public assemblies. The very words of the Supreme Pontiff in public receptions of the Christian faithful are publicly published, nor is there anyone who imputes this as a grave sin against justice. C. L. 572, 573, 576. Cardinal Manning, in the letter prefixed to the Conferences of Fr. Augustine of Montefeltro, London 1890, says in substance that a sermon, once preached, becomes public property, and that those who hear it may reproduce it in translation or alteration; but they must not publish it to the world as the preacher's sermon unless they faithfully reproduce what he said.

881 Can a book recently published be committed to type in another place without the author's permission? If there is question of a very distant place, those very doctors who contend that by the law of nature an author retains a right of property in his book for repeated publication, so that others are excluded from such a right, concede that in such a case a right of this sort seems to be less urgently pressed; since an edition in very distant regions does not prevent the author from receiving the fitting fruit of his industry. And this reason shows still more clearly that the author in truth does not retain a right of property in his work; since if he retained that right, it would matter little whether the book were published in a neighboring or distant region without permission and contrary to the author's will. It certainly matters little, as to injustice, whether someone occupies another's house, another's field, and uses and enjoys them against the owner's will, in a neighboring or a most remote region. Nor is it valid to say that someone in such a most remote region could not defend and protect his right of property; otherwise, as the same doctors themselves skillfully observe, it would be lawful for anyone to take for himself crops or grapes at will when the owner of the fields or vines could not guard them.

But if there is question of a neighboring place, and treaties exist among various dominions, by virtue of which an author can enjoy the same right elsewhere as in his own country, commutative justice is certainly injured, and the violator of another's right is bound to compensate damages according to the norm of the laws. But if there is no convention among the various regions, since law outside the territory of the legislator has no force, although perhaps such a law exists in the author's place, nevertheless in another place the publisher of the book is not bound by it; and therefore the matter must be defined only by natural law. But by natural law a right of property of this sort does not exist, or is very uncertain. Therefore he cannot be accused as a violator of another's right and as one causing damage, who uses his own right and publishes another's book. And this holds much more if someone did not merely publish another's book, but first translated it into another language. For then his own industry and his own labor enter in still more.


II. On the Modes of Acquiring Ownership by Natural Law

882 What are the various modes of acquiring ownership? - To an exact knowledge of ownership and of the rights and obligations which derive from it, there pertains not only knowing its essence and its various species, but also the various modes by which it is acquired. - A mode of acquiring ownership is any title, or cause of itself suited to confer ownership. Now some modes arise from natural law or the law of nations, others from civil law, others from private will. The natural modes of acquiring ownership of goods of fortune can be reduced to occupation and accession. C. I. 710; C. H. 609; C. A. 317, 381, 404, 423, 424; C. G. 712, 714; Inst. 1. 2. t. 1. § 11; Gousset, Cod. Comm. in a. 712; S. Th. 2. 2. q. 57. a. 2, 3.

883 What is occupation? 1. Occupation is: the real apprehension of a corporeal thing with the intention of having it as one's own. Apprehension, namely, in that way which the thing permits and usage bears, for example by hand, feet, snare, net, inflicted wound; and not only by sight or view. Corporeal, for incorporeal things, such as rights, cannot be apprehended corporally.


	It is a legitimate mode of acquiring ownership, provided that: 1. The thing is capable of private ownership and is no one's; or if it belongs to someone, the owner willingly yields his right, for instance by contract; or if he is unwilling, he is legitimately despoiled of his right, for instance by military occupation. 2. The occupier wills to make the thing his own when in fact he apprehends it. 3. That the thing has not already been occupied, as it were, by some law which has reserved it to a certain owner, for example to the state.



The reason is that man is master of things in first act from the very nature of external things and from divine institution. But in second act he does not become master of things except by some fact; and the most original fact of all is occupation. It is impossible to assign another. Hence all men and all laws hold this fact of occupation as a legitimate title of ownership. Occupation of this kind by man contains in itself industry and labor, which naturally bears fruit for the industrious and laborious man himself. A thing bears fruit for its owner.


	The species of occupation are: finding, hunting, fishing, concerning which something particular must soon be said. C. I. 711, 758; C. H. 610, 956; C. G. 539, 713, 714, 768; C. A. 382, 760; C. B. 958; C. He. 658, 659; L. 493; S. Th. 2. 2. q. 66. a. 5 ad 2.



884 You will resolve: A soldier can keep all movable things if he has stripped an enemy killed by himself; for this is the general custom. He also seems to be excused if he has stripped other prostrate enemies. But if he has taken things from fallen comrades, he must restore them to the known parents or heirs of the dead, insofar as this can be done and the value of the thing requires. Gur. Cas. 512; Struggl, de V. Praec. dec. art. 5. nn. 49, 50; Reiffenst. tr. 7. d. 5. q. 1. n. 4; S. Th. 2. 2. q. 66. a. 8 ad 1; C. A. 402; Inst. 1. 2. t. 1. § 17.

885 What is finding? - To find and to acquire by finding is not only to see the thing, but also physically or morally, as the thing requires, to apprehend it. Things found are of three kinds. Some are those which have never been under the ownership of any man, and are called things belonging to no one, such as a gem found on the shore of the sea. Others are those which were under the ownership of man, but in fact lack an owner; either because the owner cast them away with the intention of possessing them no longer, and they are called abandoned goods; or because the owner dies without a testament and without heirs, and they are called vacant goods; or because the owner, who hid or deposited money or other precious things, has been dead for a long time, so that no memory of them any longer existed, and they are called treasures. Finally others are those which have an actual owner, but he is unknown, because they were lost by him, he not knowing with whom or where they may be found, and they are called things recently lost.

886 What about a thing belonging to no one? - Things belonging to no one, which have never had an owner, become the finder's. It is proved 1. from the common opinion of theologians. 2. From positive law itself. 3. Because that which belongs to no one, by the fact of occupation, legitimately becomes one's own. Meanwhile, however, as to the right of digging for metals, etc., particular laws of places must be attended to. For although the things belong to no one, nevertheless in order that they be occupied the rights of others can easily be harmed. Things belonging to no one, namely, per se; for by law the ownership of the soil carries with it the ownership of those things which are under it and above it. C. I. 440; C. G. 552; C. H. 350; C. B. 905; C. He. 667, 718; C. L. 465 ff., 2288, 2321 ff. - C. I. 711; C. H. 610; C. A. 317, 382; Inst. 1. 2. t. 1. § 18; S. Th. 2. 2. q. 66. a. 5 ad 2.

887 What about an abandoned and vacant thing? - By natural law, abandoned and vacant goods become those of the first occupier. The reason is that they no longer have any owner; therefore they yield to the first occupier, no differently than those things which have never had an owner. But by positive law they are commonly assigned to the state. C. G. 713, 768; C. I. 425, 758; C. A. 760; C. B. 928. Nevertheless this seems, from custom, to have to be restricted to immovables alone, at least before the sentence of a judge. Thus it is expressly drawn from C. A. 386, 387, 388; C. B. 928, 958, 959; C. He. 664, 718; C. L. 411. - Inst. 1. 2. t. 1. § 47; Carrière 285, 343; S. Th. l. c.

888 Note: To the title of occupation can be reduced the mode by which the poor occupy dry branches of a forest, ears of grain or chestnuts after their harvest, clusters after the vintage, etc., which are held as abandoned and generally conceded by owners to the poor. The same must be said of wood which the flooding of a river has carried far elsewhere and which can no longer be recovered without expenses which far exceed the value of the thing.

From the Constitution of Benedict XIV, Ex commissio Nobis, 17 May 1751, it is prescribed that, "the harvest having been made, the gleaning be altogether freely permitted to the poor by the owners of estates, so that without any impediment they may gather ears either scattered on the ground or passed over by the reapers, and may bring them home to their families." Goods lost by shipwreck, even if on the occasion of a storm they are voluntarily thrown into the sea, are not considered abandoned, because they are not thrown away with the intention that the owner, as it were, does not wish to have them, but so that he may escape that danger of shipwreck with the ship. Inst. l. c. § 48. Nor likewise are those things held as abandoned which are freed from fire, flood, or the hands of robbers, even if otherwise they would have perished, and someone saves them not without danger to his own life. Hence all these things must be restored to their owners, with expenses made and the price of the labor and danger which he underwent being repaid to him. From C. A. 403, he who preserves another's thing from certain danger can, besides compensation for expenses, demand a proportionate reward. - Cf. C. He. 725. Abandoned goods are not those which, although they have ceased to be in our power, can still probably be recovered. But when every hope of recovering them has vanished, they cease already to be ours, and begin to belong to no one. For ownerships of things exist so that we may use things. And, because intention is required for ownership, if it is prudently judged that the owner, when he knows his thing is in danger of perishing, is no longer solicitous about it, it can be held as abandoned; for example, if the thing is of slight value, and great expenses would be necessary to recover it.

As to vacant goods, Struggl, Theol. univ. P. 2. tr. 8. d. 2. q. 2. a. 2. VII, has this: "It is sufficiently probable that one sharing in vacant goods, or their possessor, is not bound before the sentence of a judge to hand over the same goods to the treasury... I judge this a fortiori if someone had diligently served such a deceased person, or had been his friend in such a way that he would have had a prudent hope of inheritance or legacy, if that man had made a testament."

889 What about treasure? Treasure, from C. I. 714; C. G. 716; C. H. 352, is any precious movable object which has been hidden by the hand of man or deposited under the earth, and therefore lies hidden there, whose owner no one can prove himself to be, whether the deposit is old or recent; but from C. A. 398 and from C. B. 984, it is an old deposit. Cf. C. L. 442 ff. By the hand of man, thus indeed L. un. C. de Thesauris: Treasure, that is, movable things hidden by unknown owners in a more ancient time. As to the various modern Codes, it is not sufficiently clear whether the thing must have been deposited by the hand of man; or whether by some other cause also it is held as treasure, and not as a thing belonging to no one, so that it simply becomes that of the first occupier.

Treasure, wherever it is found, by the law of nature belongs wholly to the finder. The reason is that treasure is reckoned among abandoned goods, and is not part of the land, or a fruit of the land. But to find treasure is not to apprehend it by hand, but first to see it, and to perceive, uncover, or know that it is treasure, and to apprehend it. L. 602; S. Th. 2. 2. q. 66. a. 5 ad 2. Treasure belongs, from C. I. 714; C. G. 716; C. H. 351, to the owner of the land. From C. A. 399, a third part is owed to the treasury. If someone by chance finds treasure in another's land, whether rural or urban, the treasure is to be divided by halves between the finder and the owner of the land.

If someone purposely sought treasure in another's land, the owner being unaware, by force of law the whole treasure belongs to the owner of the land. To the owner of the land, whether the owner is a private man, or the treasury, or a city, or a church. But if it is found in a place destined for public uses, as in a public road, square, or market-place, even if intentionally sought, by the common opinion it belongs wholly to the finder. C. I. 714; C. G. 716; C. H. 351. To the owner of the land, for it does not yield to the usufructuary, C. I. 494; C. G. 598; C. H. 471; C. B. 1040; C. L. 2216. But treasure found in emphyteutic land, from C. I. 1561; C. H. 1632, yields not to the direct owner, but to the useful owner; from C. A. 399, it yields to both.

From C. He. 723, treasure belongs to the owner of the thing in which it is found. The finder has a right only to equitable compensation, never, however, beyond half the value of the treasure. From C. B. 984, treasure belongs by half to the finder, in whatever way it is found, even purposely, and by the other half to the owner of the thing in which it was hidden. - L. 602; S. Th. 2. 2. q. 66. a. 5 ad 2; Lugo d. 6. nn. 114, 117; Inst. 1. 2. t. 1. § 39; C. A. 399-401. Ownership of treasure by force of law is acquired immediately by the owner of the land and by the finder. But the law which extorts half the part from the finder, when he purposely seeks treasure in another's land, seems penal. L. 602; Lugo d. 6. n. 131; Gur.

Cas. 526; C. A. 400; C. I. 714; C. G. 716; Gousset, Cod. Comm. in this article; C. H. 351, 614. Someone can buy an estate at the common price, although he knows certainly that a treasure has been hidden there. The reason is that neither is the treasure a fruit of the land, on account of which he ought to pay a greater price for the land; nor does the certainty of the thing which he has bring any injury to the seller. For since that treasure has not yet been found by the owner of the land, it is not yet his, but the thing continues to belong to no one. Therefore the fact that the buyer certainly knows that treasure is hidden in that land, while buying the field at the common price, injures no right of the seller. Lugo d. 6. n. 126; S. Th. 2. 2. q. 66. a. 5 ad 2.

890 What about a lost thing? - Concerning a thing lost by someone, if someone takes a thing found by chance, he must take it with the intention of restoring it and of asking about the owner; and to this he is bound from quasi-contract. The reason is that the finder in this way freely receives another's thing into his custody; and therefore he is considered to bind himself by quasi-contract to restoring it, and consequently to asking about the owner of the thing. Moreover, the owner of the thing ordinarily wills that the lost thing be the finder's after the latter cannot discover the owner; and therefore, on account of this favor, he is considered to bind the finder by quasi-contract to the burden of asking. Hence if the finder culpably neglects to inquire after the owner, those goods are due from delict. Add that, as often happens, when the finder apprehends the thing, he is the cause why the owner, commonly remembering the place in which he lost it, seeks the same thing in vain in that place. Lugo d. 6. n. 132; Struggl l. c. III; L. 603. D'Annibale, ed. 4. p. 2. n. 132, thinks that the finder "must seek the owner, but not from justice, unless he himself, by taking it away, made it so that the owner could find it with more difficulty. But to hide it is almost theft." But if he takes it away, and does not inquire, how will the owner find his thing? And if he takes it away and does not inquire, does he not hide it?

The finder in bad faith, who has hidden the lost thing and neglected to search for the owner at the due time, is bound in conscience to distribute the found thing to the poor, or to apply it to pious causes, even if afterward he cannot discover the owner of the found thing. The reason for this is: 1. because by the very fact that someone hides a thing lost by another, or neglects to search out the owner, he sins against justice by detaining another's thing. Therefore no less than a thief, from unjust detention, he is bound to restitution. Since then he can no longer discover the owner, he is bound to distribute it to the poor, or apply it to pious causes. 2. Because it cannot prudently be presumed that the owner of the lost thing wills that such a finder have an advantage from his own delict; but rather that, after he has neglected due inquiry, he have the burden of expending the found thing in alms or other pious causes, so that the owner may at least receive a spiritual advantage. S. Th. 2. 2. q. 62. a. 5 ad 3; L. 603; Struggl l. c. XIV. The finder who has employed due diligence in inquiring after the owner, and could not discover him, more probably can licitly retain the lost thing, without an obligation of justice of giving anything to the poor, or of expending it on other pious causes. The reason for this is that the owner of the lost thing is prudently presumed to will that the thing found, after diligent and sufficient search for him has been employed, be the finder's. Therefore, by reason of the title of finding, and of the similar will of the owner prudently presumed, the finder can prudently and licitly appropriate the found thing to himself. The consequence is clear, because, with these things supposed, nothing prevents the finder from being able to appropriate the thing to himself. The antecedent is proved: 1. The owner of the lost thing wills the finder to be bound to inquire diligently and sufficiently who the owner of the lost thing may be. Therefore by this very fact he is prudently presumed to will that the finder, after he could not discover the owner, be able to appropriate the lost thing to himself as a reward of his industry, because no one is presumed to will to oblige another to burdens without remuneration, especially if this can be done without his own damage. 2. The owner of the lost thing is prudently presumed to will that the lost thing be preserved in that way by which he can recover the same more easily and more securely. Therefore. The major is clear; for owners of lost things ordinarily have such an intention. The minor is also established, because the thing is more easily recovered from one finder than from many poor persons or from pious causes. Cf. 893. Struggl l. c.; Lugo d. 6. n. 100 ff.; L. 603; S. Th. 2. 2. q. 66. a. 5 ad 2; C. I. 715; C. G. 2279; C. H. 615; C. A. 388.

891 Is one who finds another's thing able to leave it in the place where it is, or is he bound to collect it? He is certainly not bound from justice to collect that thing; and the reason is that by no special office and by no contract is anyone bound to collect another's found thing. - Nevertheless he is bound from charity to collect that thing for the owner, if otherwise it would perish, or the owner would no longer be able to recover it. The reason is that from charity we are bound to avert a neighbor's damage which we can easily prevent. Hence, generally speaking, if the thing found is of great price, and there is a great probability of discovering the owner, and no damage is to be feared on the part of the finder, that obligation is grave.

892 Does he sin who first takes another's found thing, but afterward puts it back in the same place? - He sins not only against charity, but also against justice, if there was probability of discovering the owner, by retaining the thing. The reason is that he exposes another's thing, already existing in a safe place, to the danger that it perish for the owner, just as he who throws into the fire a cloth rescued by himself from a fire. Moreover, by collecting another's thing he undertakes an obligation from justice of restoring it to the owner, if he can. Except, however, if you foresee that you will suffer damage from it; for then "you can put it back in the same place and permit another to carry it off, although by doing this you put the thing into a worse state; for then the taking by the thief comes about from his own malice, and your cooperation is only permissive of another's loss, which you are not bound to avoid with your own damage." L. 569. D'Annib. ed. 4. p. 2. n. 199 holds that this is against charity, not against justice, because there is a certain quasi-compensation of both acts. And he affirms this generally for a thing rescued from any danger and put back in the same. But this is mere caviling. The second act, once the condition of the thing exposed to danger has already been changed, and once the obligation of restoring that thing has already been undertaken, no longer compensates the first.

893 Can one who has found another's thing, and after sufficient diligence, the owner not having been found, has made that thing his own, nevertheless keep the thing as his own by title of prescription, when the owner becomes known after a time sufficient for prescription? - R. Affirmatively, probably. The reason can be taken from St. Alphonsus, l. 3. n. 590; for he says: "When, after all circumstances have been considered, it is no longer possible" (understand morally speaking) "that the owner be found," if the thing, after due diligence has been employed to find the owner, has been handed over to a poor person, and afterward the owner appears, the poor person is not bound to restore it, because "then the poor person acquires absolute ownership of the thing without any burden of restitution." Therefore, by parity, the same must be said of the finder himself, if, as he can, he himself keeps the thing with himself. And the reason a priori is because, as the same holy Doctor says, l. c. n. 603: "When a thing, considering the circumstances of length of time, or distance of place, or the fact that the thing can no longer be recognized by the owner as his, as happens in ordinary coins, does not seem possible to return to the owner; then it becomes the thing of no one, and therefore is acquired by the first occupier, who is not bound to give it according to the will of the prior owner, since he, through the impossibility of recovering it, has entirely lost its ownership...; because the law of nations attributes to private persons ownership of things for no other end than that they may use them; hence, when it is impossible for the thing to come to their use, it becomes, as abandoned, the thing of no one, and returns to the primeval natural law, and therefore becomes that of the first occupier without any obligation." - S. Th. 2. 2. q. 66. a. 5 ad 2.

From C. I. 715-718; C. H. 615, 616, the finder of a movable object which is not treasure must restore it to the preceding possessor; if he is ignorant of him, he must without delay hand it over to the Syndic of the place where the object was found. The Syndic makes the thing known by publication, to be repeated according to the accustomed forms on two successive Sundays. After two years have passed from the day of the second publication, without the owner appearing, the thing, or its price, if circumstances required that it be sold, belongs to the finder. But if the owner of the lost thing appears at the opportune time, he owes a reward to the finder. The same as to substance is had from C. A. 388-392, from C. B. 965-982, and from C. L. 415 ff. - The finder of a lost thing makes it his own after three years have passed, from C. A. 392, 1466; after a year from C. B. 973. If in the meantime the owner appears, he owes a reward to the finder.

From C. G. 2279, the owner of a lost thing can reclaim it within the space of three years. From C. He. 720 ff., the finder of a lost thing is bound either to notify the police, or to make due inquiries for the owner. If the owner does not appear, he acquires ownership of it only after five years have elapsed. - C. L. 419 establishes a varied space of time according to the varied value of the thing.

894 How are the various animals distinguished? As regards hunting and fishing, animals are of four kinds. Some are tame or domestic, which from their disposition enjoy human association, such as horses, sheep, hens, etc. Some are wild, or beasts, which from their disposition flee human association, such as wolves, deer, hares, birds, fish, etc. These sometimes exist in their natural liberty, as a deer in a forest open on every side, a fish in the sea; sometimes, with such full liberty removed, they are enclosed by some custody, as a deer in a grove surrounded by high hedges, etc. Some are tamed, and these are wild animals or beasts which are made tame by human industry, and are cared for in such a way that they have the custom of going away and returning, as doves in a dovecote, rabbits in a warren. Finally some are become wild, and these are animals which, after putting off a prior custom, either assume their former wild nature or contract it. C. B. 960.

895 What about tame animals? Tame or domestic animals remain those of the prior owner, however much they wander off; hence they cannot be occupied by another. The reason is that animals of this kind are subject to the ownership of a particular man, and are morally recoverable; and therefore, since the owner does not put away the intention of recovering them as his own, he always retains ownership of them. For the same reason, if someone has snatched your sheep from the jaws of a wolf, he preserves it not for himself but for you. Meanwhile, however, in this and a similar case, the one preserving another's animal can ask the price of his work at least from equity, but the price of necessary fodder even from justice. Inst. 1. 2. t. 1. § 16; C. B. 960; C. L. 404 ff.; Lugo d. 6. n. 41.

896 What about tamed animals? Wild animals that have been tamed, as long as they have the custom of returning, or are enclosed by certain custody, do not become those of the first occupier; but they do become so after they have lost such a custom, or after they have escaped custody. The first reason is that animals of this kind belong to the possessor both by reason of occupation and also by reason of training and detention. Moreover, all laws so establish. The second reason is that, if they have lost the custom of returning, or if they have escaped the custody of the owner, they cease to belong to the prior owner; for they have recovered their first nature and liberty. - Inst. 1. 2. t. 1. §§ 12, 15; C. B. 960; C. L. 400 ff.; C. He. 719; Lugo d. 6. n. 41.

897 You will resolve: When an entire swarm of bees flies away from a hive, and the owner loses probable hope of recovering it, the swarm of bees becomes that of the first occupier. From C. G., Law of 6 Oct. 1791; C. He. 725, it belongs to the owner of the land in which it settles. From C. I. 713; C. H. 612, unless the owner has pursued bees flying from his own land into another within the next two days, and likewise unless someone has vindicated for himself, within twenty days, tamed wild animals which another has caught, the former become those of the owner of the land, the latter those of the one catching and retaining them. Doves, as long as they have the custom of returning home, are not those of the first occupier; just as neither are other tamed animals. Hence it is not lawful by specially prepared food, or by other enticements, to attract another's doves to one's own dovecote. If, however, doves, rabbits, or fish have betaken themselves of their own accord into another dovecote, enclosure, or fishpond, they belong to the owners of these. C. I. 462; C. G. 564; C. H. 613. Fish in a large lake and wild animals in vast forests, even enclosed ones, become those of the first occupier; for they are left in their natural liberty. Inst. 1. 2. t. 1. §§ 14, 15; C. A. 384, 3121; C. B. 961 ff.; C. L. 400 ff.

898 What about wild animals? - Wild animals which lack an actual owner and enjoy natural liberty become those of the first occupier. The reason is that, as is said in Inst. 1. 2. t. 1. § 12, "that which previously belongs to no one is granted by natural reason to the occupier." Hence a wild animal wounded by one person and captured by another, if it is established that it can no longer escape the hand of the one wounding, belongs to the one wounding, not to the one capturing. The same must be said of a bird for which one person has set a snare, but another has nevertheless taken it. Inst. 1. 2. t. 1. § 13.

C. I. 711; C. H. 610; C. A. 383; C. B. 960; L. 604.

899 How do laws which prohibit hunting and fishing bind? - Laws which prohibit hunting and fishing at some determined time, or with some determined instruments, or without payment of the tax for the due faculty, according to the common and probable opinion, are merely penal laws; and therefore they do not oblige except to undergoing the fine and penalty, if someone is caught. The reason is that laws of this kind regard only a material and external good, and indeed one not of great moment: the due procreation and multiplication of fish or birds. L. 1. 1. n. 145.

In Germany, however, they seem preceptive from C. B. 958, which invalidates occupation of a thing legally prohibited, or when by apprehension of possession another's right is harmed; unless, namely, some other custom at least obtains as to hunting, or unless it is said that the law in the case does not really prohibit occupation of such a thing, but only in such a mode, time, etc. Laws which prohibit hunting or fishing in a closed private estate are prohibitive laws in conscience. For these laws confirm the natural law, lest anyone use another's thing against the owner's will and cause him damage. Therefore those transgressing these laws sin against commutative justice and are bound to compensation for damage. L. 604; C. I. 712; Inst. 1. 2. t. 1. § 12. Laws which prohibit hunting or fishing in some public place, by force of a contract entered, for example of lease, are prohibitive laws in conscience, by force of commutative justice.

Therefore, if someone in that place were to take so great a multitude of fish or other animals that another's right would be notably harmed, he would sin gravely against commutative justice and would be bound to compensation for damage. L. 605, 614, 617; H. A. tr. 10. n. 71; Lugo d. 6. n. 189. Laws prohibiting hunting and fishing in a determined place, from an exclusive privilege conceded to others, are likewise prohibitive in conscience; for they prohibit violation of a conceded right. But if there is a simple reservation, "Diana with Dic. etc. excuse the hunter from restitution and from grave sin, if the places are not enclosed.

Lessius also admits this, if the damage was not notable, since the wild animals are not of great price, or are not many; for then he says that the prohibition, from the common judgment, is understood as made only under venial sin. Indeed he adds that hunters can always be excused from restitution when a penalty has been enjoined, because Princes then seem to intend that alone." L. 605. Likewise, if there is a simple license, even though it is obtained only by money, others hunting or fishing without that license do not injure commutative justice; nor do they regularly injure legal justice, because the law is then commonly held as penal; and therefore one is bound only to undergo the penalty, if he is caught.

As to animals captured contrary to the aforesaid laws prohibiting hunting and fishing: if they were under the ownership of the owner of the place, or of the one having the right either from contract or from privilege of hunting or fishing, they must be restored, since someone by capturing them cannot make them his own. But if those animals were not under the aforesaid ownership; since, for example, although fish are in some large lake, or wild animals in some large enclosed forest from which they cannot go out, nevertheless they can still escape the nets of him who wishes to catch the fish, or wander and escape the hunter; then no restitution of them is to be made, since the one catching them makes them his own. Lugo d. 6. n. 72. A wild animal becomes that of the first occupier, even if it is caught on another's land.

The reason is that although the wild animal exists on another's land, and therefore passing over there is illicit, nevertheless it does not exist under another's ownership; unless the land is closed, so that the wild animals cannot go out from it and can easily be caught there; for these are then considered to have lost liberty and to belong to the owner of the land. Likewise, although the owner of a territory can appropriate to himself the right of hunting in his own territory, nevertheless he cannot appropriate a free wild animal, since he has title of property only to that territory, not to the animal. But the owner who has his own right of hunting in some territory can not only release a wild animal caught in a snare, but also take away the snare or other instrument, without being bound to its restitution, as theologians commonly teach.

The reason is that such taking away is considered by common custom as a penalty for the right of hunting having been injured. Hence, since by this title he can release the wild animal, by the same title he can also retain it for himself. Inst. 1. 2. t. 1. § 12; C. L. 384 ff. If the owner of the land from his magnificence thinks little either of the captured wild animal to be restored, or of the damage inflicted to be repaired, and is content with the fine or penalty alone, so that the wild animals may be safe, neither restitution nor reparation of damage is to be urged, even if perhaps the fine also was not paid, because the crime remained hidden. - But where damage must be repaired, an estimate is to be made according to the judgment of a prudent man, with attention to all the circumstances.

For this, if the wild animal was not under another's ownership, does not depend on the price of the captured wild animal, but on how much it mattered to the owner, or to the one having the right of fishing or hunting, that the animals not be captured, because more animals would have been captured by him or by his men, unless someone had unjustly taken them. Therefore, if that act, with attention to the multitude of wild animals, did not prevent him from capturing as many as he wished, nor caused their price to decrease, reparation of damage is not to be urged. L. 604, 605.

900 What is accession, and of how many kinds is it? Accession can be taken in two ways, generically and specifically. Considered generically, it is an addition made to some thing, either on account of the production of a thing, or on account of the union of a thing with another, or on account of the alteration of the same thing. C. I. 443; C. G. 546; C. H. 353; C. A. 404; C. L. 2284. Cf. here 902, 905.

901 Is ownership acquired by production of a thing? - By reason of production of a thing there is distinguished generally the production of fruits, and specifically birth.

By production of fruits, whether natural or by fiction of law, the proprietor of a fruitful or lucrative thing makes its fruits his own, whether natural or civil, such as the fruits of fields and the rents from lease of houses or revenues. Hence the common saying: A thing bears fruit for its owner. C. I. 444; C. G. 547; C. H. 354; C. A. 405; C. B. 953; C. L. 2290. - From C. B. 954, 956, ownership of fruits is not acquired by others than by the owner himself of the fruitful thing, except by their separation. But birth is the offspring of animals, by which ownership is acquired of the animal generated from one's own animal. For this title it makes no difference whether the offspring was conceived from one's own or from another's male animal. Hence the legal saying: The offspring follows the womb. C. I. 443, 444; C. G. 546, 547; C. A. 406; C. H. 357; L. 494, 609, 610. He who receives the fruits of a thing has the obligation of compensating third parties on account of expenses made for cultivation, seeds, and works. C. I. 445; C. G. 548. Inst. 1. 2. t. 1. §§ 19, 35.

902 Is ownership acquired by union of a thing? - The union of a thing with another also comes under the name of accession, and accession taken in this way, although more determined, is still taken generically. And thus accession, taken generically but more strictly, is a union by which something accidental is joined to the principal. But this union can be made by nature or by art; hence there are various species, concerning which we shall speak immediately. Since the accessory follows the principal, the property of the principal thing generally grants a right in the accessory thing united to it. - R. I. 42 in the Sixth; C. I. 443; C. G. 546; C. H. 353; C. A. 404; C. L. 2289, 2299.

903 Is ownership acquired by alluvion? - Alluvion is a species of accession in a matter of soil, not by man's industry, but by nature alone. Four things are to be distinguished here: alluvion, avulsion, change of riverbed, and an island born. Alluvion is a hidden increase which is gradually added by a river to some estate. By alluvion, ownership is immediately acquired of that increase which, by the force or even by the recession of water, is insensibly and successively added to an estate. C. I. 453, 454; C. G. 556, 557; C. H. 366; C. A. 411; C. L. 2290, 2291; L. 494. Except, however, places left by the sea, which are of the domain, and lakes or ponds of private persons, which, whether they increase or decrease, grant or confer no new right. C. I. 454, 455; C. G. 558. Avulsion occurs when a whole part of land, torn away by the force of a river, is joined to another estate. Ownership of this is not acquired immediately, but, possession of it having been taken, after a year, unless the owner has vindicated it for himself. C. I. 456; C. G. 559; C. A. 412. Cf. C. H. 368, 369; C. He. 659; C. L. 2292. Change of riverbed. If a river gradually recedes from one bank and invades the other, the place left belongs to the proprietors of the fields along the bank, with no damage repaid. C. I. 454; C. G. 557; C. H. 370. If a river, having left its whole natural bed, forms a new bed for itself, the former bed left behind is divided among the proprietors of the fields of both old banks. C. I. 461; C. L. 2293. Cf. C. G. 563; C. A. 409, 410. A new island born in the middle of a river likewise belongs to the proprietors of the fields of both opposite banks, provided that the river is not suited to navigation or to carrying goods; otherwise the island belongs to the State, unless a contrary title or prescription is present. C. I. 457, 458; C. G. 560; C. H. 371, 373; C. A. 407 ff.; C. L. 2294, 2295. Born; for if it was made from a river flowing around a field, it remains his whose it was. C. I. 460; C. G. 562; C. A. 408; C. H. 374; C. L. 2296.

Inst. 1. 2. t. 1. §§ 20-24.

904 Is ownership acquired by building, planting, sowing? Building, planting, and sowing are likewise certain species of accession in a matter of soil, made, however, through man's industry. Whatever is built, planted, or sown in the soil yields to the soil. For ownership of the land generally draws with itself whatever is placed above or below. C. I. 447, 448; C. G. 552, 553; C. H. 350, 358, 359; C. Ps. 946; C. He. 671, 673. Now he who has built, planted, or made other works on his own land from another's material must repay the price of the material to its owner, and if he acted in bad faith he must repair damages to the same owner. C. I. 449; C. G. 554; C. H. 360; C. A. 416, 417. But the owner of the material cannot vindicate it for himself if the built work would be destroyed or the planting would perish, from C. I. 440; and from C. G. 554, he simply cannot vindicate it for himself.

But if someone from his own material has built, planted, or made other works on another's land, C. I. 450; C. G. 555, the proprietor of the land has the right of retaining the works, or of obliging the other to remove them at his own expense and with damages repaid; but if the proprietor of the land prefers to retain these works, he must, according to C. G., pay their price, or, according to C. I., the increased value of the land. - But the proprietor cannot compel the removal of works made by a third party who has suffered eviction and who by reason of his good faith has been exempted from restitution of fruits; rather, he is bound to pay for them in one or the other way. C. I. 450; C. G. 555.

Cf. C. H. 361-364; C. A. 418; C. B. 946, 951. If finally some third party builds, plants, etc., on another's land from another's material, the owner of the material cannot vindicate it for himself, but can seek from that third party compensation for damages, and from the owner of the land the price of the material not yet paid, if he retains the building. C. I. 451. Cf. C. A. 419, 420; C. H. 365. From C. B. 946, 951, when a movable thing is so united to land that it becomes an essential part of it, the ownership of the land extends to that thing, with damage repaid to the owner of that thing; who, on the contrary, must make good the damage inflicted on the proprietor of the land, if he acted by an illicit act. L. 500, 501; Inst. 1. 2. t. 1. §§ 29, 30, 31, 32; C. L. 2304 ff.

905 What is adjunction, and is ownership acquired through it? - Adjunction or accession, specification, mixture or confusion, are species of accession in a movable thing. Accession here is not taken generically, for any union of thing to thing, but specifically, for a certain special union of things. Now adjunction, or accession specifically so called, occurs when two things are so joined together that from both one integral body is formed, namely because one thing is completed from the other, while nevertheless the substance of each thing remains distinct.

And thus adjunction or accession occurs by weaving, as if another's purple is woven into your garment; by insertion, as if another's gem is inserted into your gold; by writing, painting, etc. Adjunction or accession is governed by natural equity. C. I. 463; C. G. 565. But in whatever way the union is made, if the thing united belongs to another, and can be separated from the other without grave detriment, the owner of the accessory thing has the right of seeking separation, and each thing is to be returned to its owner, from C. I. 464; C. A. 414, 415; C. H. 378, as, for example, stakes joined to vines, tiles joined to buildings, etc.; but from C. G. 566 the whole belongs to the owner of the principal thing, with the price of the accessory thing paid.

But if the accessory cannot be separated from the principal, it yields by force of accession to the principal thing, but the owner of the latter is bound to pay the price of the former. C. I. 464; C. H. 375; C. B. 947, 948, 949, 951; C. He. 727. Cf. C. A. 415; L. 487. But accessory is that which is applied for the sake of adorning a thing, that which cannot stand per se without the other, that which is cheaper, that which is smaller. C. I. 465, 467; C. H. 376, 377; C. G. 567, 569.

But if the accessory surpasses the principal, it is in the power of the owner of the accessory thing either to vindicate the whole for himself, by paying to the owner of the principal thing the value which it has, or to take out his own thing, even though this cannot be done without detriment to the other thing. C. I. 466; C. H. 378; C. G. 368. Cf. C. A. 415; C. H. 379. And if the accessory altogether far surpasses the principal, then the accessory is held as principal and the craftsman can retain the whole, with the price of another's material repaid. C. I. 470; C. G. 561. - Finally, if neither thing surpasses the other, and one cannot be separated from the other, neither yields to the other, but to each owner his own thing remains, and the whole remains common to the owners.

C. I. 469; C. G. 572. From C. B. 947, 951, when two movable things are so united together that they become essential parts of a new thing, the prior proprietors become co-proprietors of this thing in proportion to the value of their own thing at the time of the union. If one of those things is to be considered as principal, its owner exclusively acquires ownership of the new thing, with damage repaid to the owner of the other thing; who, on the contrary, must repair damage to the other, if he acted by an illicit act. - Inst. 1. 2. t. 1. § 26; C. L. 2299 ff.

906 What is specification, and is ownership acquired through it? Specification is the introduction of a new form into matter. To have specification, although a substantial change of the thing is not physically required, nevertheless a substantial change is required morally; for example, if someone makes cloth from another's wool, a ring from gold, a ship from boards, wine, oil, or grain from grapes, olives, or ears. Whether the matter can be reduced to its prior form, or cannot be, the new species yields to another's material, with the price of the art employed being repaid. C. I. 408; C. G. 570.

If, however, the price of the industry far exceeds the price of the material, the craftsman can retain the species made by him, with the price of the material paid; and, if he acted in bad faith, he is bound besides to repair damages. C. I. 470, 475; C. G. 571, 577. - Therefore if a craftsman made a vessel from another's silver, the owner of the silver vindicates the vessel for himself, with the price of the workmanship repaid. If a sculptor made a statue from another's marble, he retains it for himself, with the price of the marble repaid. Gousset in C. G. 570, 571. From C. H. 383, the matter yields to the form, with the price of the matter paid, unless the value of the matter is more precious, or bad faith intervened.

From C. He. 726, the new thing belongs to the craftsman, if the labor is of greater value than the value of the material; otherwise it belongs to the owner of the material. From C. B. 950, 951, he who by his own industry so transforms several movable things that a new movable thing is produced acquires ownership of it, unless the value of the industry is notably lower than the value of the material; and then the rights in the preexisting material are extinguished. Nevertheless its owner must be rendered indemnified. Writing, drawing, painting, printing, and any other work performed on the surface of a thing are recalled to industry. L. 496; Inst. 1. 2. t. 1. §§ 25, 33, 34; C. A. 414, 415; C. L. 2302, 2303.

907 What are mixture and confusion, and is ownership acquired through them? - Mixture is the union of several solid things. But confusion is the union of several liquid things. - If the mixture or confusion is of several things of diverse kind, and a new species has been made from both, for example if mead has been made from honey and wine, to whom it ought to yield must be sought from the law of specification. If no new species has been made, and the things can be separated, he who did not provide assent to the mixture or confusion can seek separation.

If the things can in no way be separated, as the grain of Titius mixed with the grain of Caius, or cannot be separated without detriment to the things, the whole mass becomes common, in proportion to each one's portion and price. C. I. 471; C. G. 573; C. He. 727. Nevertheless, if the portion of one can be regarded as principal, or as much more precious, and the things cannot be separated, or not without detriment, for example if grain of the best quality has been mixed with grain of the lowest quality, or with rye, the owner of the former can retain the whole for himself, with the price of the other portion repaid. C. I. 472; C. G. 574; C. He. 727. Cf. C. H. 381, 382; L. 498, 499, 607, 608, 611, 612, 686.

And this Lugo, relying on Roman Law, L. Si alieni nummi 78. ff. de Solut., understands both as to coins and as to other things, whenever that which is added is less than the preceding thing to which it is added, and the admixture is made with the intention of acquiring ownership. D. 6. nn. 164-166. - Inst. 1. 2. t. 1. §§ 27, 28; C. A. 414, 415; L. 498. From C. B. 948, when two movable things are inseparably mixed or confused, the preceding dispositions of a. 947 are applied with due analogy. To the impossibility of separation is equated the case in which mixed or confused things would be separated only with excessive expenses. Cf. here 905.


III. On the Mode of Acquiring Ownership by Civil Law

908 What is usucapion or prescription? The chief mode of acquiring ownership by civil law is usucapion or prescription, which is defined: the acquisition of ownership, or liberation from some obligation, and the extinction of another's right through continuation of possession, for the time and in the manner defined by the laws. C. I. 2105; C. G. 2219; C. H. 1930; C. A. 1451, 1452. Acquisition of ownership; for through legitimate usucapion or prescription, from the disposition of civil and canon law, the possessor acquires ownership of another's thing, or is freed from some obligation.

For usucapion or prescription is twofold: one acquisitive of right, the other liberative from servitude or another burden. The former is properly called usucapion, the latter properly prescription; but these names are often used promiscuously, and in reality they cannot be separated, for what is acquisitive with respect to one is extinctive with respect to another. C. A. 1451, 1478; C. B. 194, 937, 945; C. L. 505. And the extinction of another's right; for after the possessor by legitimate prescription has acquired ownership of another's thing, or has freed himself from some obligation, on the part of the prior owner not only is ownership extinguished, but also every right to the thing; hence one who legitimately prescribes some thing is not bound by any obligation toward another.

C. I. 1236; C. G. 1234; C. A. 1449. Through continuation of possession for the time, etc.; for continuation of legitimate possession for the time and in the manner defined by the laws is the proximate reason on account of which civil and canon law attributes ownership of another's thing to the possessor. Civil and canon law, since usucapion or prescription is governed by that law to which the thing to be acquired by usucapion or prescription is subject. - C. 4, 6, 8 de Praescr.; Inst. 1. 2. t. 6. Cf. on this whole matter Troplong, della Prescrizione.

909 For what causes was usucapion or prescription introduced? - The causes on account of which usucapion or prescription was introduced by civil and canon law are four: 1. That the uncertainty and confusion of ownerships might be removed. 2. Lest lawsuits be multiplied. 3. Lest possessors live in continual fear of losing the thing possessed. 4. Lest men be negligent in preserving their things and rights. - Therefore usucapions or prescriptions were introduced on account of the public good; and therefore creditors and debtors cannot stipulate that no usucapion or prescription proceed between them. C. I. 2107; C. G. 2229; C. A. 1935; C. A. 1502. Nor consequently can someone renounce the right of prescription. C. L. 508 ff. - Inst. 1. 2. t. 6.

Prescription, however, in a civil cause, cannot be proposed ex officio. C. A. 1501; C. G. 2223; C. I. 2109; C. L. 514, 515. In a civil cause; for prescription of a penal action and of condemnation is applied ex officio, and it cannot be renounced. C. I. pen. 99. But in criminal causes of clerics a penal action is extinguished, "if indeed prescription has been expressly opposed in judgment by the accused or investigated person, or by his procurator. From this it is easy to perceive that the right both of accusing and of investigating remains entire until prescription is expressly opposed, and that the judgment altogether holds if the same has by no means been opposed." S. C. EE. et RR. 21 Mar. 1898. E. M. de stat. Partic. 7, 8 at the end, ed. 4, p. 172.

910 Is prescription a legitimate mode of acquiring ownership?

R. Affirmatively, both in the external forum and also in the internal forum, as the very common opinion of doctors has it, and it is approved by canon law itself. C. 3, 20 de Praescr.; C. 1 e. t. in the Sixth. The reason is that, with so great negligence of the owner standing, namely of not reclaiming his thing within the established time, it is legitimately presumed either that the thing is truly the possessor's, or that its true owner renounces it to the same. - Therefore the possessor, although after legitimate prescription he learns that another was the owner of the prescribed thing, nevertheless is not bound to restore it to him, since through legitimate prescription he himself has been made owner. But once prescription has been completed, the thing is his as if it had always been his, nor does he owe fruits of the past time. And even if the possessor is ignorant that he has acquired ownership of the thing by prescription, nevertheless he prescribes legitimately; and if from such ignorance he returns the thing thus legitimately prescribed to the prior owner, afterward, conscious of the right, he can demand it back. C. I. 2105; C. G. 2219; C. H. 1930; C. A. 1451, 1452; Inst. 1. 2. t. 6; S. Th. Quodl. 12. a. 24; L. 513, 517; Lugo, de Iust. et Iur. d. 7. s. 1; Cf. C. B. 222, 390, 479.

911 What conditions are required for prescription? - For legitimate and consequently valid prescription by both laws, canon and civil, the following conditions are required: capacity to prescribe, a thing apt for prescription, possession, title, legitimate time, good faith. Inst. 1. 2. t. 6; L. 504.

912 Who can prescribe? - All those can prescribe who are capable of acquiring ownership. Therefore both private persons and Communities and Churches can prescribe, as they are also subject to prescription. C. L. 507, 516; C. I. 2114; C. G. 2227, 2251; C. A. 1453, 1454; C. H. 1931, 1932; C. 3, 8, 9 de Praescr.

913 What things can be prescribed? - Generally, all and only those things can be prescribed which come under ownership and private commerce, and for whose acquisition a legitimate title can be given. For since the end of prescription is to transfer ownership by authority of law, such transfer cannot be made concerning a thing which from its own nature, or from the disposition of the laws, cannot come into private ownership. Those things which can be alienated can regularly be prescribed. For those things which cannot be alienated cannot be acquired by another. C. I. 2113, 2135; C. G. 2226, 2262; C. H. 1936; C. A. 1455-1459, 1480, 1490; C. B. 194; C. L. 506; Inst. 1. 2. t. 6.

Likewise all rights and all obligations are subject to prescription. Rights, obligations, namely those which do not pertain to oneself, but to others; for prescription is not made against oneself, but against another; and thus the right of building or planting in one's own soil is not prescribed against oneself. To others, namely private persons; for those things which are of public order and public right, such as the power of a superior of making laws, obedience owed to superiors, are by no means subject to prescription. To others, that is, those things which can come to others from our concession, as, for example, the faculty given to another of building on your soil, if he has not used this faculty for thirty years; from our concession, not from mere toleration; from our concession, not those things which flow from natural law, such as, for example, the faculty which anyone has of alienating his own thing, nor those which flow from civil law, such as a change of domicile, restitution in full granted to a minor, a married woman, or one interdicted. Therefore acts merely facultative and of simple toleration cannot be the foundation of prescription. For the natural and civil faculty of each one cannot legitimately be possessed by another; and toleration excludes concession of one's own right, on the presumption of which prescription is founded. Facultative acts, namely acts which are merely acts of the power of acting or doing, in oneself or in one's own thing, not merely acts of exacting something from others, with an obligation imposed on them. C. I. 688; C. G. 2232; Troplong, della Prescrizione c. 1, Dispos. Gener. n. 112; c. 2, del Possesso n. 381 ff.; L. 9 de Usurp. et usuc.; E. M. From C. He. 789, land burdens cannot be prescribed. Individual prestations can be prescribed, from the moment when they become the personal debt of the one obligated. And from art. 807, credits secured by an enrolled immovable pledge are not subject to prescription. Likewise perpetual census is imprescriptible; that is, the right to the payment of the prestation, although this can be prescribed, namely as to the various annual payments. Pothier, Trattato dei Censi s. 1. a. 1. § 3. Cf. L. C. de Praescr. 30 vel 40 annor. C. From C. L. 537, inalienable rights, and those which are perpetual, cannot be prescribed. From the same C. L. 592, literary property is imprescriptible.

914 You will resolve: Public sacred and religious things, such as churches, cemeteries, ecclesiastical rights, and also profane things which are of public ownership strictly taken, such as squares, roads, etc., the former cannot be prescribed by laypersons, the latter by private persons. For they cannot acquire ownership of these things. Schmalz. 1. 2. t. 26. n. 24 ff. "For public places indeed serve the uses of private persons, namely by the right of the city, not as if proper to each one... things which are destined for public use." L. 2. § 2, 5. D. Ne quid de loco publico. The right of conferring benefices cannot be prescribed by laypersons. C. 7 de Praescr. - Nor can the boundaries of parishes or dioceses be prescribed, provided that it is established that they were constituted by legitimate authority. C. Super eo 4 de Paroch. More truly also burdens of Masses cannot be prescribed. Cf. Ferrar. v. Usucapio n. 17; S. C. C. 18 Feb. 1702, 18 Aug. 1843. Although the Pontiffs did not wish ecclesiastical benefices to be transferred to laypersons by prescription, nevertheless an ecclesiastical benefice can be prescribed by a cleric by three years' possession, as is had in Reg. 36 of the Chancery, concerning three years' possession. Here, however, it must be noted that for a similar prescription these conditions are required: 1. good faith; 2. peaceful possession for three years; 3. colored title; 4. non-simoniacal entry; 5. that the beneficed person has not intruded himself into a benefice reserved to the Apostolic See in the Body of Law. L. 507, 515; Lugo d. 7. s. 7; Haunold. t. 1. tr. 5. c. 2. n. 273. C. I. 177, 427, 430; Inst. 1. 2. t. 6; C. 11, 12, 16 de Praescr.; Troplong, della Prescrizione c. 1.

915 Note: In order that prescription proceed against someone, that is, that it can begin and, once begun, be continued, it is necessary that he be able to defend his rights in court, and that he already have a complete right in the thing. Prescription does not run against one unable to act. Hence prescription does not proceed if someone has fallen into insanity; likewise against conditional rights while the condition is still pending; against rights for a determined day, while the day has not yet elapsed; against an action for eviction until controversy has been moved.

Cf. C. I. 2120, 2121; C. G. 2257, 2258; C. H. 1932, 1934; C. A. 1494, 1497; C. B. 198 ff.; C. L. 545, 550; C. Placuit 1 de Praescr., C. De quarta 4 ib., C. transmissa 10 ib.; L. 1 de Annali exceptione C.; L. 7 de Praescr. 30 vel 40 annor. C. But prescription simply does not proceed, that is, it can neither begin nor be continued, among those who are considered as one person, that is, between spouses, between a son under paternal power and him under whose paternal power he is, between those administered and administrators given by law, between an heir who enters upon an inheritance with the benefit of inventory and the creditors of the inheritance entered upon by him, as to credits which he himself has against the succession. C. I. 2119; C. G. 2252, 2253, 2258; C. A. 1495; C. B. 204; C. L. 551; Troplong, della Prescrizione c. 4. n. 804.

916 Is possession required for prescription? - It is certain that legitimate possession is required for prescription. This is clear both from civil law and from canon law: "Without possession prescription does not proceed." R. I. 3 in the Sixth. Possession as to things, quasi-possession as to rights, which consists in the use of a right, or in cessation from fulfilling an obligation, as if someone uses a servitude of passage or of aqueduct, if someone prohibits another from going through his land, or obstructs an aqueduct. Inst. 1. 2. t. 6; C. I. 2106; C. G. 2229; C. H. 1940; C. A. 1460; Laymann 1. 3. tr. 1. c. 8. n. 4; Struggl, Theol. univ. p. 2. tr. 8. d. 2. q. 3, a. 4. II; Troplong, della Prescrizione c. 2; E. M.

917 What are the conditions of legitimate possession? In order that possession be legitimate, it must be:


	Dominative, that is, one must hold the thing by himself or through another in his own name as owner, with the intention of owner.



	Peaceful, without any force, with respect to the owner; therefore, if someone by force has prohibited the owner or his tenant from possession of the estate, usucapion of the estate does not proceed for him. - 3. Manifest, not secretly, again with respect to the owner; for example, if the tenant of Titius sells the land to Caius, and remains in possession of the land as tenant of Caius, usucapion does not proceed for Caius. - 4. Not equivocal, so that it appears openly that you possess the thing as your own, that you use a right as though your own; and thus usucapion is not had if a lessee from an estate leased to him diverts water into his own estate, or if someone draws water from a neighbor's well, which is generally done by right of neighborhood, friendship, and familiarity.






	Continuous, as to its acts and signs. But this continuity is not absolute, but relative to the thing possessed. And thus a right of repeating a prestation on the occasion of the birth of a son, marriage, or death, is not exercised except when that occasion presents itself; and therefore even a few acts suffice for the continuity of possession through many years. Once the beginning of possession has been proved, continuation during the intervening time is presumed.



	Not interrupted by another's act, neither naturally nor civilly, if the thing, for example, in the intervening time had been stolen, had been taken away by force, or if there had been a judicial citation, or a petition for the thing in court, etc. Cf. 923, 924. - 7. Complete; but for fulfilling the time of usucapion established by law, the successor, or the one having a cause, that is, he to whom the thing has been transmitted, if he is singular, can use the accession of possession of his author, that is, of him from whom he received the thing; for example, the buyer can use the possession of the seller. But if the successor is universal, that is, an heir, he must use it. An heir; but he who succeeds someone in an office is in the manner of a particular successor, not of an heir. Cf. 927 ff. - C. I. 685, 686, 693, 2106, 2115 ff.; C. G. 2228, 2229, 2232-2235 ff.; C. H. 444, 1941, 1942, 1944 ff., 1960; C. L. 510, 517, 518, 521 ff.; C. A. 1460-1462, 1464, 1493; C. B. 857, 858, 943, 944; Inst. 1. 2. t. 6; L. 506; Troplong, della Prescrizione c. 2, del Possesso n. 452.





918 You will resolve: "Hence it happens that a tenant farmer, lessee, depositary, borrower for use, slave, and similar persons do not possess sufficiently for prescribing; for these do not possess in their own name, but in the name of the owner, who through them possesses with possession useful for prescription, namely both civil and also natural. But a usufructuary and an emphyteuta indeed possess sufficiently that they may prescribe in order to the right of the land, not as to ownership; because they do not possess this civilly. Likewise a tutor, curator, procurator, and similar persons possess not in their own name, but in the name of others; for whom also their slave, son under paternal power, and religious can prescribe. Finally, he who is not capable of acquiring ownership does not possess with possession useful for prescribing. Hence a layperson, who is not capable of a spiritual right, to tithes or to anything else, cannot prescribe it, as Molina commonly teaches with others, d. 62 toward the end." Lugo d. 7. n. 13; C. I. 685, 2115; Inst. 1. 2. t. 1. §§ 1-10.

919 What is the title required for prescription? The title required of possession in general is the cause from which we hold or possess a thing. One title is translative of ownership, which per se is ordered to transferring ownership, such as sale; another is non-translative, which per se is not ordered to transferring ownership, such as lease. The latter is defective, for of itself it is insufficient for prescription. Indeed, it perpetually obstructs prescription, for it always shows another owner. And thus it is better to have no title than to have a defective title. But the former, if not true and existing in reality, at least apparent, thought to exist, or presumed, is necessarily required for prescription. For, with every title lacking, one cannot prudently judge the thing to be his; and therefore without every title, he cannot be a possessor in good faith. C. I. 701, 2115 ff.; C. G. 550, 2228 ff.; C. A. 1461; C. H. 433, 1434, 1940, 1952, 1953, 1954, 1955, 1959.

Now concerning this title it must briefly be said that it is not absolutely required to be true, but generally a title thought to exist, apparent, or presumed suffices. "For if there had been a true purchase, or donation, etc., prescription would not be required; therefore an apparent title is required, such as purchase, for example, from him who was thought by the buyer to be the owner, although he was not the owner. But the reason is that without title there could not have been good faith at the beginning of possession. Yet because the title could have been present at the very beginning, and afterward be lost through forgetfulness, it was therefore established that a presumed title suffices. But to presume title, possession for that ordinary time required for prescription does not suffice; rather possession for 30 or 40 or more years is required, which is customarily called possession of the longest time: and this indeed when the law does not resist, nor from elsewhere is there presumption of bad faith in the possessor. But if the law resists, or there were a presumption of bad faith in the possessor, possession for immemorial time would be required, as is clear from C. I. de Praescr. in the Sixth.

But if there were not only presumption, but it were established concerning the bad faith of the possessor, or concerning ignorance of a law not doubtful, which ignorance, even if it were invincible, is equivalent to bad faith in this matter; then even possession for immemorial time would not suffice; because a possessor in bad faith prescribes at no time. But the law is said to resist possession not because it is made in some way to the contrary, but because it positively prohibits such possession." Lugo d. 7. n. 15; L. 505. Cf. here n. 855.

920 What sort of title is required for prescription according to more recent laws? - For ordinary usucapions a special title is required, capable of transferring ownership, for example purchase; colored or apparent, and not only thought to exist or putative, for example if someone thinks, although in good faith, that he bought, because he sent a servant to buy the thing, and he did not buy the thing, but received it on loan for use: for a title translative of ownership is not a title merely thought to exist. Moreover, a just title is required, that is, the title must stand in its legal form. C. I. 701, 2137; C. G. 550, 2265, 2267; C. H. 1940, 1952-1954; C. A. 1461, 1467, for example, if an immovable is donated, but by private instrument, C. I. 1056; C. G. 931. Form; not solemnity, for example if a minor or wife alienates without the decree of a judge, without the consent of the husband. It needs besides, except in a legacy, transcription, and from the completion of this usucapion begins to proceed from C. I. 2137; C. A. 1467; C. H. 1949. But a title thought to exist or presumed suffices for usucapions of the longest time, or 30 years. C. I. 2135; C. G. 2262; C. A. 1477; C. H. 1955, 1959. L. 27 de Usurp. et Usucap.; L. 1 Pro haer.; L. 1 Pro donato; L. 11 Pro empt.; L. 3 de Usucap. pro haer. C.; C. L. 518; Troplong, della Prescrizione c. 5. n. 893 ff.

921 How much time is required for prescription according to Roman and Canon law? - Movable things, if a special title is present, both among present persons and absent persons, are prescribed by a completed three years. L. un. C. de Usuc. transf. And this still holds as before as to the goods of churches. Auth., received by the Church, Quas actiones de Sacrosanctis ecclesiis; Extr. Ambitiosae de Reb. Eccl. non alien.; Lugo d. 7. n. 69; L. 506, 507, 510. - Immovable things according to the same Law, if a special title is present, are prescribed against a private owner among present persons by ten years, and among absent persons, namely those who are under a different provincial government, by twenty years.

Inst. 1. 2. t. 6; L. 509. Things both movable and immovable, if no special title is present, are first prescribed after the completed time of thirty years. L. 500. But immovable goods of churches, monasteries, hospitals, or those belonging to other pious causes are not prescribed except by a space of 40 years; indeed immovable goods of the Roman Church only by a space of 100 years. C. 4, 6, 8, 9, 13, 14, 17 de Praescr. The Lateran Church also has the privilege of hundred-year prescription, and many religious Orders have it. - Nov. 131. Cap. 6; Schmalz. 1. 2. t. 26. n. 100 ff.; Struggl l. c. q. 3. a. 5; L. 510; Anacletus, Decr. lib. 2. tit. 26. nn. 151, 171. "Since custom tends not only to abrogate law, but also to take away and diminish rights belonging to the Roman Pontiff alone, besides the other conditions it is necessary that it have persevered without any interruption for a space of at least a hundred years." Benedict XIV, de Syn. 1. 9. c. 2. n. 6. - E. M. "Annual revenues are considered among immovables by law." Clem. Exivi § Proinde de Verbor. signific.

922 How much time is required for prescription according to more recent Law? From C. A. the right of property is acquired in a movable thing by legitimate possession of three years, 1466. But ownership of movable things is acquired by a possessor in good faith when he proves that he acquired it under public auction, or from a person capable of such commerce, or by onerous title from someone who had it, by whatever title, from the plaintiff, 367. The right of property in an immovable thing is acquired by the passage of three years by him in whose name the thing is inscribed in the public books; otherwise, however, only by the passage of thirty years, even without a special title, 1467-1469, 1477; in which time all rights against a third party are extinguished, 1479, 1480. The time of ordinary prescription is doubled among those absent from the Province; and when someone has acquired a movable thing from a defective possessor, or when he cannot indicate its author, 1475, 1476. Rights of impugning a last will, of exacting a legitimate portion, of revoking a donation, of rescinding contracts, of impugning division, are prescribed by a space of three years, 1487. From C. He. 661, 662, 714, 728, land is prescribed by peaceful possession, and without interruption, of ten years, if it was unduly inscribed in the register, and of thirty years, if it was not inscribed in the register. Movables are acquired by transfer of possession, which endures for five years. From the same C. He. 934, a possessor from whom a movable thing has been taken by theft, or which he has lost, or of which unwillingly he has been deprived for any other reason, can vindicate it for himself from the acquirer within a space of five years. If the thing was acquired under public auction, or in the market, or from a dealer of such things, it can likewise be vindicated from the first and from every other successive acquirer in good faith, but with the price paid to him being repaid. From C. B. 195 ff., 900, 927, 932 ff., regular prescription is of thirty years; then there is prescription of two years and of four years. - By a space of thirty years from inscription in the land register, ownership of immovables is acquired. Ownership of movables is had by the very delivery from the one acquiring it, in good faith. Nevertheless stolen and found things are excepted, unless the things have been sold by public sale, or there is question of money and bearer instruments. By possession of ten years under title of proprietor and in good faith, ownership of a movable thing is acquired. From C. H., ownership of movable things is prescribed by possession of three years with a special title, otherwise by six years. Possession itself of movable goods, in good faith, is for title. But as to found things and things taken by theft, the owner can vindicate them for himself; with the price repaid, however, if the present possessor acquired them by public sale, 464, 1955. The right of property in an immovable thing is prescribed by possession of ten years among present persons, twenty among absent persons, and with a special title. An absent person is one who is either overseas or in a foreign nation, 1957, 1958. Likewise a real right over an immovable is prescribed by thirty years without any special title, 1959. - By five years is prescribed the action of revoking a donation because of offspring supervening, 646; by four years the action of nullity of contracts, 1391; by a year the action of revoking a donation on account of ingratitude, 652. C. L. 532, 533, 534: for movable things three years are required with just title and good faith; ten years with possession alone, independently of just title and good faith. Stolen and found things are prescribed by six years. For movable things lost, or obtained by some delict, which have come into a third possessor in good faith, prescription is completed by six years. But if someone in the legitimate time reclaims his own thing which another bought in a market, or public place, or from a merchant carrying on the business of such things, he is bound to repay the price paid. Immovables from the same C. L. 526 ff. are prescribed by five years, if mere possession was registered; by ten years, if the title of acquisition was registered. But if in both cases possession has endured for ten years, prescription is had by ten years, without bad faith or defect of title being able to be alleged. If registration is lacking, prescription is completed by possession of fifteen years. But when possession has endured for thirty years, prescription is had, without bad faith or defect of title being able to be brought against it. From C. I. and G. these things are disposed as to acquisitive prescription of ownership. As to immovable goods, as to things and rights, both real and personal, possessed without special title, thirty years are required for prescribing. C. I. 2135; C. G. 2266. But with a special title, as to immovable goods, ten years are required and suffice, if the owner is present, that is, if he dwells in a place subject to the same superior Court of appeal in whose territory the land is; for if the true owner is absent, that is, if he has domicile outside the said place, then the years of absence are doubled, from C. G. 2265, 2266. But immovable goods and also real rights over an immovable, from C. I. 2137, with every distinction between present and absent persons removed, are acquired by usucapion of ten years from the transcription of the title. As to movable goods, with the exceptions made concerning which we shall soon speak, generally no time is prescribed, but possession alone suffices, which produces the same effect as title, from C. G. 2279. But as to individual movable things, and not as to the universality of movables, and likewise as to unnamed bank notes (bearer instruments), from C. I. 707, 1126, 1513 possession is for title, but as to third parties who are in good faith, not also as to those having cause. The aforesaid art. C. G. 2279 is to be understood with the same limitation as to third parties, as is drawn from its other part and from the following article as to found and stolen things. Therefore a possessor sued could not oppose prescription of a movable thing to the plaintiff from whom he himself obtained it by loan for use, lease, or another precarious title. From both the French and Italian Codes, possession indeed produces the same effect as title by presumption of law, and therefore unless it ought to yield to stronger proof, and not without good faith. Exceptions: As to stolen and found things, he who lost some thing, or from whom it was taken by theft, can vindicate it for himself within a space of three years, which is to be computed from the day of loss or theft, from him with whom he finds the thing, with action preserved to this one against him from whom he received it. If the present possessor of a thing taken by theft or lost bought it at fairs or market, or on the occasion of public bidding, or from a merchant who sells goods of this sort, the original proprietor, that is, the owner, cannot vindicate it for himself unless he pays to the possessor the price by which he acquired it. Thus from C. G. 2279, 2780, with which C. I. 708, 709, 2146 agree; but in this Code two years are established for vindicating one's own thing. L. 590, 592, 610; Troplong, della Prescrizione c. 5. n. 1043 ff.; Monit. Eccles. vol. 18. p. 76 ff.

But the dispositions of the same Italian and French Codes as to liberative prescription from some servitude, or from some burden, are the following:


	All personal and real actions are prescribed through thirty years without title. C. I. 2135; C. G. 2262. - 2. After ten years, an architect and contractors of works are freed from the burden of furnishing damage for greater works. C. G. 2270; C. I. 1639. Likewise the action against one who administered guardianship is prescribed. C. I. 309; C. G. 475. Similarly there is prescribed the action in solidum of a creditor against his debtors, if for ten years his portion is paid separately and without any reservation by one of the debtors. C. I. 1197. Also prescribed is the right against him who, in ceding a perpetual census, gives surety for the debtor who bought the census. C. I. 1544.




	Five years suffice for prescribing pensions due from censuses, whether perpetual or life censuses, alimentary pensions, the price of lease of houses, estates, money received on loan, and generally whatever is to be paid periodically each year or after a shorter time. C. I. 2144; C. G. 2277. The same time is also required for prescribing the action of rescinding a division because of lesion in a succession, or of seeking restitution in full. C. I. 309, 1038, 1300; but from C. G. 475, 887, 1304 ten years are required.



	Two years suffice for prescribing the action of rescinding a sale on account of lesion. C. I. 1531; C. G. 1676.



	Besides these, there are other prescriptions on account of acts of the family council, on account of things furnished by pharmacists, innkeepers, lodging-house keepers, merchants; on account of stipends of advocates, procurators, apparitors, notaries, physicians, surgeons, teachers, those having boarding houses or houses of education, architects, workers, servants, etc. These, however, do not hold in conscience, since an oath can be required concerning the true extinction of the debt. Therefore prescriptions of this sort in reality are only certain presumptions of law in the external forum, which in the internal forum yield to the truth. C. I. 256, 2138-2143; C. G. 2271-2275. Cf. ib. 2276; Lugo d. 7. n. 56; L. 347, 516. - C. H. 1962-1968; C. L. 535 ff., 560 ff.; C. A. 1432; C. B. 222. As to criminal causes of clerics, "the general rule is that the action of injuries is prescribed by a space of one year, the crime of embezzlement and delicts of the flesh by a space of five continuous years from the day of the committed delict." And if they are continued delicts, prescription has place from the day of the ceasing delict, and if the delict was totally occult, prescription is had from the day of knowledge of the accuser or investigator. Besides, in crimes of abduction, rape inflicted by force, and adultery joined with incest, prescription is only by the lapse of twenty years. And no prescription is had in crimes of supposititious birth, parricide, assassination, high treason, duel, false coinage, apostasy, heresy, simony, extortion, abortion, and sodomy. S. C. EE. et RR. 21 Mar. 1898. E. M. de Stat. Part. 7, 8 at the end.





923 What is interruption of prescription, and when is it had? - Prescription is interrupted when, on account of an impediment interposed, it ceases in such a way that it no longer has force unless legitimate possession is begun anew. Now prescription is interrupted in two ways:


	Naturally, if the one prescribing loses, by the act of a man, possession for a time greater than a whole year, or if bad faith supervenes. C. I. 2124; C. G. 2243; C. H. 1944; C. L. 552; C. B. 940, 942; C. Quoniam 20 de Praescr.



	Civilly, if a lawsuit is juridically moved concerning possession, and the interpellation has not been rejected by the judge, "unless the other," adds St. Alphonsus 511, "does this unjustly to interrupt prescription," C. I. 2125, 2128; C. G. 2244, 2246, 2247; C. H. 1945, 1946, 1947; C. L. 552; C. B. 940; or if he who began to prescribe, prescription not yet completed, recognizes the other's right in any way. C. I. 2129; C. G. 2248; C. H. 1948; C. L. 552; C. A. 1497. Natural interruption interrupts possession for all as to prescription, but a civil act, since it is a thing done among others, benefits only him who exercises it, and therefore does not interrupt possession as to prescription with respect to others. Troplong, della Prescrizione c. 3. n. 542. Cf. C. L. 553, Wirceburg. 431.





924 What is suspension of prescription, and when is it had? Prescription is suspended when it, having first been begun, ceases because of some legitimate impediment interposed, so that the time during which the impediment lasts cannot be computed; nevertheless, once the impediment ceases, the prior years, with the intervening time of the impediment omitted, can be joined with the following years, and from all of them prescription be completed. - Now prescription is generally suspended against those unable to act, namely in cases determined by the law itself, C. G. 2251; but specifically: 1. against married women, during marriage, as to dotal goods, C. I. 2120; C. G. 1561, 2255. 2. Against minors and interdicted persons, C. I. 2120; C. G. 2252. 3. Against soldiers in time of war, C. I. 2120.


	Against a church as long as it lacks a rector, C. 4, 15 de Praescr. 5. Against those absent because of civil or military service, and while courts cannot be exercised, in time of plague, war, etc. C. A. 1496. The stated causes of impediment in the first three cases from C. I. 2121 do not have place in usucapion of 30 years as to a third possessor of an immovable, or of a real right over an immovable. C. B. 202 ff., 939; C. H. 1932; C. L. 548 ff. Even when the time of prescription has been completed, the benefit of restitution in full is conceded to the Church, which, as is had in C. Auditis de In integr. restit., enjoys the right of a minor.



925 What is the good faith required for prescription? Good faith, required in this matter, is the firm persuasion by which someone prudently judges that the thing possessed by him is his; and therefore he is ignorant that the thing was acquired not from the owner, or from one not able to alienate, or from fraud or another defect. C. I. 701; C. G. 550; C. H. 1950; C. A. 326.

This good faith is altogether necessary for beginning and continuing acquisitive prescription of ownership. The reason is that whoever notices that he possesses another's goods, by that very fact immediately contracts the obligation of restitution, since another's thing, both by natural law and also by positive law, whether divine or human, can knowingly neither be taken away nor retained. This is also clear from the Fourth Lateran Council and also from the second Rule of Law in the Sixth: "A possessor in bad faith prescribes at no time." Hence the dispositions of Civil Law, insofar as they do not require good faith, or require it only at the beginning of possession, or only in ordinary prescriptions, do not hold for the internal forum, and are to be held as mere denial of recourse, that is, of action against another.

C. I. 702, 2135, 2137; C. G. 2262, 2265, 2269; C. H. 1955, 1959; C. A. 1493; C. 5, 20 de Praescr. But good faith is required not only for acquisitive prescription, but also for liberative prescription, because the same reasons and authorities press equally for both. But good faith in this prescription consists in this: 1. That someone not be in delay in fulfilling an obligation, for example of paying a debt; for then he is already in fault, and prescription ceases. For if he himself is the one who ought to fulfill the contracted obligation, even if the creditor omits to warn him, the omission of the contracted obligation is certainly not without fault. 2. That no obstacle be placed by which the other is impeded from the use of his right, if someone is bound to do nothing, but only to tolerate and permit.

The reason is that the one prescribing is then bound by no debt toward him against whom he prescribes; nor is he bound, while the time of prescription is running, to warn the other, so that against himself, for example, he may use the right of servitude. C. I. 1236, 2105; C. G. 1234, 2219; C. A. 472, 482, 1478 ff.; C. L. 535, 536. - L. 504, 513; S. Th. 4. D. 41. q. 1. a. 5, q. 1. 2; Quodl. 12. a. 24, 25; Troplong, della Prescrizione c. 5. n. 915 ff.; E. M.

926 Can someone prescribe if from culpable ignorance he thinks the thing is his? R. Negatively, if it is gravely culpable, because no one ought to receive advantage from his own fault. L. 6. § 1 Pro Emptore. - R. Affirmatively, if it is lightly culpable; for in Lateran IV only faith with mortal sin is condemned. L. 511.

927 Does good faith theologically taken always suffice for prescription, namely by which someone inculpably does not know that the thing belongs to another? - R. Affirmatively, as to prescription of the longest time, or thirty years. The reason is that the obligation of restitution, while good faith stands, if nothing else obstructs, cannot then arise from natural law, as is clear in itself, for someone inculpably thinks the thing is his. Nor can it arise from positive law; since that law expressly has that in this case the defect of good faith cannot be opposed, nor does it require a colored and determined title, but is content with some presumed and indeterminate title. C. I. 2135; C. G. 2262; C. H. 1959; C. A. 1477, 1493. From C. H. 1955, this holds also as to movable things in prescription of six years.

R. Negatively, probably, as to prescription of long time, or twenty or ten years, and of a shorter time, when good faith theologically taken is founded on ignorance of clear and certain law; but otherwise if it is founded only on ignorance of fact. This ignorance of law is given when someone knows, for example, that Antonia is married, and that the land constitutes her dowry, but nevertheless does not know that the husband cannot validly alienate her dowry; it would be ignorance of fact if someone knew that dotal goods cannot be alienated, but nevertheless did not know that Antonia is married, and that the good is dotal. The reason for the response is that the law of prescription is from positive law. Therefore prescription cannot have place when the conditions required by that law are lacking. Italian Law 701, 2137; French 550, 2265, 2267; Spanish 1957; Austrian 1467 require good faith and just title for immovables: moreover, nullity of title from defect of form cannot, by the same law, found prescription of long time, or twenty or ten years. "In usucapions, an error of law never benefits the possessor." L. 31 de Usurp. et Usucap. But in fact even the most prudent are deceived. L. 2. § 15, 16 Pro Emptore. C. H. 1952, 1953; C. A. 1461; Troplong, della Prescrizione c. 5. n. 923 ff.; Struggl l. c. VI. - But others, both as to the dispositions of Roman Law and as to the dispositions of more recent Law, also probably affirm that prescription can occur with invincible ignorance, whether it is of law or of fact.

The reason is that the laws say one does not prescribe with ignorance of law, or they require a just legal title, namely according to the laws, only insofar as that ignorance of law is difficultly admitted, and with that defect of juridically just title good faith is not presumed. Therefore in the forum of conscience, in which the truth and good faith would be established, prescription should not be denied. And also a just title in the case would not be lacking; for there would be a just title thought to exist. And Cardinal de Lugo says this opinion is positively probable, d. 7. nn. 29, 32; Struggl l. c. a. 3. 11. - C. I. 701-703; C. G. 549, 550; C. A. 326, 1460; C. H. 433, 434, 442, 1952, 1953; L. 511.

928 Does the good faith of the author benefit the successor for completing prescription? - The good faith of the author beginning possession benefits a successor in good faith for continuing possession and completing legitimate prescription through accession of both times. Therefore the possessor is bound to nothing further if he knows that the thing belongs to another after the time of prescription, begun by the predecessor and completed by himself, has been fulfilled, by whatever title, whether universal or particular, onerous or gratuitous, he has succeeded him. Thus from Roman Law, Inst. 1. 2. t. 6. §§ 12, 13, and from Italian Law 653; French 2235; Austrian 1943; Spanish 1960; cf. ib. 442; German 221, 943, 944.

929 Does an heir prescribe who doubts about the good faith of predecessors? R. Affirmatively, because bad faith per se and ordinarily ought not be presumed, since no one is presumed bad unless it is proved. Thus commonly. - And thus also if someone at the beginning and end possessed a thing as proprietor, he is presumed to have done so also for the intervening time. - L. 511; C. I. 687, 702; C. G. 2230; C. H. 434; C. A. 328; C. B. 930, 1006.

930 Does the bad faith of a predecessor impede a successor from prescription? - R. Negatively, if he succeeds by particular title, because he neither is, nor by fiction of law is considered to be, one person with the predecessor. The same must be said of things acquired by purchase or another contract. L. 516. R. Affirmatively, if an heir succeeds from universal title as to ordinary prescription of 10 or 20 years; the reason is that "a universal successor, that is, an heir, so represents the person of the deceased that he succeeds into all his obligations and burdens.

Therefore, since the predecessor on account of bad faith and unjust taking and retention of the thing contracted the obligation of restoring and of impeding prescription of that thing, and of repairing all damages, the heir succeeds in this very obligation, and therefore he cannot cooperate with prescription which he himself is bound to impede, for which he ought to restore."

Lugo l. c. n. 60; L. 512; C. I. 693; C. G. 2237; C. A. 1462; C. B. 858. It is otherwise from C. H. 442, if the successor was in good faith. If the heir succeeds from universal title, but there is question of extraordinary prescription of 30 years, Lugo affirms on account of the same reason, because the heir always represents the deceased with all his defects; therefore just as the deceased with his bad faith could never prescribe, so the heir, who represents him as he died with that bad faith, can never prescribe.

Lugo l. c. Indeed the same Lugo extends this also to mediate heirs, n. 61, which nevertheless many others deny. Struggl l. c. IX. But from French Law, and the same is true as to Italian and Spanish Law, Fr. Gury and others hold as more probable that the bad faith of the predecessor does not harm the universal successor as to this prescription of 30 years, if the heir enters upon the inheritance in good faith and then possesses for 30 years, because French Law 2262, as also Italian 2135 and Spanish 1959, 1963, with no distinction made, says that all obligations, both real and personal, can be prescribed through 30 years; nor does it admit any exception on the part of title or good faith. The same is also had from C. A. 1463, 1477, 1479, 1493, unless the bad faith of the possessor himself is proved. Cf. also C. H. 442, from which it seems it must be said that a universal heir can prescribe in the aforesaid case even by ordinary prescription. And the same author likewise denies, as to a mediate heir, that the bad faith of the predecessor harms him, because he is not considered by any fiction of law to constitute one person with the mediate predecessor. And indeed a mediate heir is not the heir of the first deceased, or of the author in bad faith, but only is the heir of the prior heir, who did not have bad faith. L. 512, 516; C. B. 858, 900.


IV. On the Modes of Acquiring Ownership by Private Will

931 What are a contract and a pact? - A contract is: an agreement by which one or more oblige themselves to one or more to give or to do something. Agreement, namely by determination and consent in the same thing. To give or to do, and therefore also not to give, not to do. Hence ownership is acquired by private will through various contracts. C. I. 1998; C. G. 1101; C. H. 1254; C. A. 861; L. 707; Lugo d. 22. s. 1. A pact, taken broadly, as it is commonly accepted, is the same as a contract. Taken strictly, it is distinguished from a contract. For a pact is the consent of two or more in the same determination; but a contract is a reciprocal or mutual pact, which on both sides of those making the pact gives birth to an obligation. L. 1, 7 de Pactis D.

932 Of how many kinds is contract? - A contract is manifold: 1. Unilateral, or giving birth to an obligation in only one contracting party; and bilateral or synallagmatic, giving birth to an obligation in both contracting parties. C. I. 1099, 1100; C. G. 1102, 1103; C. A. 864. A unilateral contract commonly comes under the name of act; and thus it is called an act of donation, act of succession, etc.


	A contract is gratuitous if it yields to the utility of only one party; it is onerous if the utility of both parties is intended. A gratuitous contract can be unilateral, as donation, or bilateral, as loan for use. An onerous contract is always bilateral. C. I. 1101; C. G. 1105, 1106. - Those things which are acquired from a gratuitous act are said to be acquired from a lucrative cause, for example by donation, legacy, inheritance; but those which are acquired from an onerous act are said to be acquired from an onerous cause, for example by purchase.



	An onerous contract is either commutative, when each contracting party is obligated to give or do an equivalent; or aleatory, when an equivalent of this kind depends on an uncertain event of gain or loss for each party. Therefore in the former there is contracting about some thing; in the latter there is contracting about the probable hope of acquiring a thing. C. I. 1102; C. G. 1104, 1964.



	A contract, whether onerous or gratuitous, is either solemn, which is perfected by the formalities prescribed by law, as the contract of marriage before the pastor and witnesses, or a donation performed by a public act; or simple, which is subjected to no peculiar form of law, as sale, lease, mandate, perfected by the private consent of the contracting parties.



	It is likewise either clothed, which besides the agreement of the parties has some other support, by reason of which an action arises in the external court, for example if delivery of the thing has been made, if a writing of the contract has been made; or naked, which besides the pure pact has nothing else, whence from it regularly no action is granted in the external forum. L. 708; Lugo d. 22. nn. 12-14.



	It is besides either named, which has its own proper name, as sale, or unnamed, which lacks its own proper name. All unnamed contracts are reduced to one of these four: I give that you may give; I do that you may do; I give that you may do; I do that you may give. Therefore an unnamed contract is real, not merely consensual. Cf. 942. L. 707; Lugo d. 22. s. 2; C. A. 921. From C. I. 1103 and C. G. 1107, all contracts, whether named or unnamed, are subjected to the general rules of contracts.



	Finally, a contract is either explicit or formal, "which is made with the formal and express agreement and obligation of the parties, as purchase, sale," or implicit or virtual, "which is made only with virtual and tacit agreement and obligation; as, for example, when someone undertakes guardianship or another office, he tacitly obliges himself to furnish those things which by law or custom are annexed to such office. Hence such an undertaking is called a quasi-contract." Struggl 2; C. I. 1140; C. G. 1371. - Cf. here 933, 942.





933 Note: In Roman Law contracts were divided into contracts of good faith and contracts of strict right. A contract of strict right is one in which that alone is to be considered concerning which express agreement has been made. A contract of good faith is one which is taken not according to the rigor of words, but according to a benign interpretation. Gratuitous contracts are recalled to the former, which received a strict interpretation according to the letter; onerous contracts to the latter, which received interpretation from what is good and equitable. From C. I. 1124, 1131, 1134; C. G. 1135, 1156, 1159, all contracts are of good faith, and must be executed with due equity.

In Roman Law there were contracts which, although for their perfection they did not need things or delivery, nevertheless by disposition of Law needed words; that is, beyond consent explained in whatever way, they needed a certain formula of words, without which there was no such contract as was signified in Law by such a name. This especially proceeded in stipulation, which had to be made in the formulated words of Law, one asking: do you promise that you will give or do this? and the other responding: I promise. Inst. 1. 3. t. 16 de Verbor. oblig. in princ.; L. 5 § Stipulatio ff. e. t. But he who asked was customarily called the promissor. By more recent Law this obligation of words has been altogether removed, and by Roman Law itself that "superstitious formula of Law received moderation." Lugo d. 22. nn. 20-22. At present stipulation is a common name for all pacts or contracts.

Therefore to stipulate today is almost the same as to make a pact, and he is said to stipulate toward whom another contracts an obligation. Regularly no one can stipulate in his own name except for himself, but he can also stipulate for another in his own name, namely for the advantage of another, for example: I give you 100,000 lire on this condition, however, that you give Caius one thousand lire annually during his life. C. I. 1128, 1134, 1137; C. G. 1119 ff., 1165, 1973; C. B. 328 ff.

934 What about the transfer of ownership through contracts? - To acquire ownership of another's thing, there is need of a title transferring ownership, such as inheritance, legacy, donation, purchase and sale, and other similar contracts.

But from positive law there is sometimes need of public instruments which have a determinate form from positive law itself, as in donation of immovable things and in dotal pacts. C. I. 1056, 1382; C. G. 931, 1394. Sometimes, however, private instruments suffice, as in alienations of immovable things, or of rights cohering with these. C. I. 1314. And these instruments do not hold unless furnished with the signatures of the parties. C. 1316, 1321; C. G. 1318, 1323; C. H. 1226, 1228, 1229. Nor indeed are these same instruments required for the validity of the act itself, but only for proof, unless otherwise at times has been provided by the law itself, or it has been agreed among the parties that the act not be valid as long as it has not been consigned and signed in writing. L. 708. Cf. C. I. 1. 3. t. 4. c. 5. rubr.; C. H. 1278-1280; C. A. 883-887. Likewise, per se, delivery is not needed for the transfer of ownership, but the consent alone of the owner transferring to another and the latter's acceptance suffice. Thus from C. I. 1225, 1448, 1538; C. G. 1138, 1583, 1689. But it is needed from Common Law, L. 20. C. de Pact.; C. A. 425; C. H. 609, 1095. Nevertheless, in order that alienation of movable things be valid as to third parties wishing to vindicate the thing for themselves, delivery is needed. C. I. 707, 1539; C. G. 1689, 2279. But in order that alienation of immovable things be valid as to third parties, in the cases determined by laws transcription is needed. C. I. 1932, 1933; C. G. 939, 941; cf. C. A. 440, 444. And in private instruments, as to third parties, a date legitimately inscribed in the public register is needed. C. I. 1327; C. G. 1328. Hence if the same thing has been sold or leased to several persons, he prevails who first transcribed or registered. Therefore he who sells to another a thing sold to one, and who first inscribes or registers it, is liable for damage, because he injures the acquired right of the first buyer. And the other buyer, who knowingly and prudently buys and transcribes, likewise injuring the acquired right of another, is liable for damage. From C. He. 656, 657, 714, for acquiring ownership of lands inscription in the land register is required. A contract transferring ownership requires for validity a public act. Dispositions mortis causa and matrimonial agreements must be made in the forms prescribed from succession and matrimonial law. For the transmission of movable property, transfer of possession to the acquirer is necessary. From C. B. 313, 873, 925, 929, for transfer of ownership of immovables there is need of inscription in the land register; for transfer of ownership of movables delivery is required.

935 Note: Delivery is "the transfer of a thing, right, or possession from person to person." Through delivery ownership of a thing can be acquired; this nevertheless is not to be understood as if delivery alone without any other prior disposition of the owner transferred ownership, but "if sale or another just cause has preceded." L. Numquam 31. ff. de Acquirendo rerum dominio. - Now delivery for the transfer of ownership is indeed not necessary by natural law; but if it is necessary, this is because it is required by positive human law, namely so that contracts may thus be completed and uncertainty of ownership avoided.

But physical delivery of the thing is not necessarily required; moral delivery suffices, and it can be done in diverse ways, just like possession. Cf. C. I. 1463-1466; C. G. 1604-1607. In Roman Law delivery is ordinarily necessary for acquiring ownership of things. Ordinarily; for 1. delivery is not required precisely for a right to a thing, as is clear in mortgage and other naked contracts; indeed, of things which belong to no one, even a right in the thing, or ownership, is acquired without delivery, or by mere apprehension and occupation. 2. There are certain cases excepted by law, in which ownership is transferred before delivery. Such cases from the same Roman Law are chiefly six: 1. In ecclesiastical benefices, C. Si tibi absenti de Praeb. in the Sixth. 2.

In inheritance, L. 23 Dig. de Acquir. vel amitt. possessione. 3. In legacy as to a thing determined individually, L. 64 Dig. de Furtis; L. 86 Dig. de Legatis et fideicommissis. 4. In those things which are sold, donated, or left to Churches, Monasteries, Hospitals, or for the Redemption of captives, L. ult. C. de Sacrosanctis Ecclesiis. 5. In a donation made from a pact that the donee give food to the donor; for, if these are denied, ownership returns by the fact itself to the donor. L. 1. C. de Trad. quae sub modo. 6. In those things which by delict are by the fact itself adjudged to the treasury. - Inst. 1. 2. t. 1. §§ 40, 44.

936 Is a contract valid as to the forum of conscience if it is destitute of the solemnities prescribed by positive civil law? Solemnities are certain forms of making a contract from the prescription of law, for example that it be made before so many witnesses, in writing, etc. Some are accidental, which pertain only to a certain greater completion, for example that a testament be made on sealed paper, and therefore, if omitted, they do not invalidate the act; others are substantial, which are considered to pertain to the substance, namely when they have an invalidating clause joined to them, as, for example, that a holographic testament be signed by one's own hand. The question is raised about these. There is question about civil law. For as to canon law, the prescribed solemnities of law are altogether to be observed; among these, in alienations, the Apostolic Beneplacit holds the chief place, without which alienations of things of the Church are null. But cf. V. 2. n. 1209. The same is to be said about the form formerly established by Trent, sess. 24. C. I. de R. M., and now by the Decree Ne temere, as to the validity of marriage. Cf. V. 2. n. 1206. But there is question about the contracts themselves, or about the obligations and rights arising from them. There is not question about the acts of contracts, or about the instruments by which contracts are consigned; for acts of this kind rather regard the external forum. Now acts must be done, in order to be valid, according to the forms prescribed by law. If done otherwise they are invalid; nevertheless they can hold as private writings, if they are furnished with the signatures of all the contracting parties. C. I. 1310, 1311, 1316; C. G. 1318, 1339. "A threefold probable opinion is given. The first denies; because laws invalidating such contracts are founded on a presumption not only of deceit, but also of danger; and therefore human law can altogether take away the natural obligation of a contract entered upon... The second affirms... because in those contracts human law, although it denies a civil action, nevertheless does not take away the natural obligation, for which consent alone indeed suffices. The third teaches that in these contracts the possessor is to be preferred until by sentence of a judge he is condemned to restore... This opinion I think not only more probable, but altogether to be held in practice, because... since possession grants a certain right, the possessor cannot be despoiled of the thing unless the right of another is established." L. 711, 927-929.

The first opinion in itself seems more conformable to reason. For not only as to Roman Law, but also as to more recent Laws, what Lugo observes holds, d. 22. n. 252: "The words of the law seem to sound this, nor does Trent, sess. 24. C. I., use almost other words when it invalidates clandestine marriages; nor can words more apt to signify this be used than to declare antecedently the contract null and invalid... If only invalidation of the contract in the external forum were posited, the law would be considered of little utility, since it would serve only to foster the iniquity of him who, conscious of the value and obligation of the contract, would still attempt to despoil a just possessor, taking away because of defect of solemnity what in the forum of conscience could not be taken away from him. And indeed it would be hard to compel judges to favor this unjust petition, when it is established for them that the contract before God held, and that the adversary cannot without sin ask what he asks."

The second opinion seems more conformable to the context of more recent laws. For C. I. 1104; C. G. 1108; C. B. 305, 313; C. H. 1258, 1261, 1278, 1279, 1300; C. L. 643 did not enumerate the forms of contracts among the conditions essential for the validity of a contract. Therefore by these forms they seem to intend only this, namely to determine the instruments or means by which the will of the contracting party can be established before judges. Gousset in the cited article and in art. 1101. Indeed public instruments do not seem to be required explicitly for the validity of the act, but only for proof. C. I. 1. 3. t. 4. c. 5. s. I. rub., 1313, 1314, 1932. 8; C. G. 1315 ff., 1335, 1338; C. H. 1278-1280. From C. A. 883, except for cases determined by law, contracts can be made in whatever form, without diversity of obligation arising from this. From C. H. 1258, contracts are perfected by consent alone.

The third opinion in reality is not distinguished from the first and second, but, admitting both, draws the corollary of both. For the possessor can be both he whom a testament favors, although destitute of legal forms, and he whom the defect of legal forms favors. Then in reality this third opinion would be distinct from the first and second if it were said that the aforesaid laws do not render the act invalid by the law itself, but liable to invalidation by the sentence of a judge, which someone will be able to invoke at his own discretion; and then, as the same St. Alphonsus says, l. c., "without doubt the possessor is bound to stand by the sentence of the judge, if he is condemned to restore." Thus many interpret more recent invalidating civil laws. And it cannot be denied that many such laws in truth do not render an act null in fact, but only rescindable and to be invalidated by the sentence of a judge.

937 Is someone bound to restitution if, following a probable opinion, he prevents the other party from approaching the judge, who would condemn him and oblige him to restitution? R. "Affirmatively, if he impedes by force or fraud; otherwise, if in another way." L. 888. The first reason is that he injures the right of another; the second, however, that then he legitimately pursues his own right.

938 What are the essential conditions of contracts? - There are four essential conditions for validly contracting: consent of the party who is obligated; capacity for contracting; a certain object which is the matter of the contract; a licit cause of obligation. C. I. 1104; C. G. 1108; C. H. 1261.

939 What is consent of the contracting party, and what sort must it be? R. To the first: Consent here is not a simple counsel or purpose of the mind, but a promise of a thing to be given or done, and on each side it must concern the same contract and the same thing. There must be a promise on one side, acceptance on the other, in a unilateral contract; and besides a repromise, in a bilateral contract. When the contract is of itself bilateral, the repromise is tacitly present in the very acceptance, as in sale and purchase. But, if the contract is not of itself bilateral, repromise is not included in the acceptance, as, for example, in betrothals; for someone can accept a promise without repromising. Indeed even in the bilateral contract itself there is not always repromise, and the contract is perfected by its very execution, for example if you write to a merchant that for such a determined price he should send you ten candles, and he immediately sends them.

R. To the second: Consent must be: 1. Internal, for the obligation of contract arises from the will alone of the contracting party. 2. Free and fully deliberate; otherwise the will would be imperfect, and could not give birth to a perfect obligation. 3. External, for it must be manifested to the other party; otherwise one cannot oblige himself to another. But the offer must be manifested to the other accepting party by the same offerer, or by another, but in his name or by his mandate. It need not, however, necessarily be express; tacit consent suffices; and contracts are everywhere made tacitly. 4. Mutual, for in order that someone oblige himself to another by his own will, it is required that this other accept that will. 5. Nor indeed is it necessary that the consent of each party be elicited at the same time. For the consent of one, once given and not revoked, morally perseveres; hence, when the consent of the other accedes, the contract is immediately perfected. - C. I. 1108; C. H. 1262, 1265; C. A. 862, 863, 869; C. B. 116, 117, 130, 147-149, 153; C. L. 647 ff.

940 You will resolve: He who fictitiously consents to a contract does not contract, and therefore no ownership is transferred. But the deceiver is bound in conscience to make the deceived party indemnified, if the other suffers damage from this, or has already furnished his own part, where the contract is onerous; and therefore, if no other means is present, he must provide internal consent and stand by the contract. L. 709, 711; C. A. 877; C. B. 122. But he will be able to supply consent as long as the other has not retracted his own, although this one is ignorant of the defect of consent of the other party. H. A. 93.

Interpretative consent does not suffice for contracting, because it is consent which is not yet present, and therefore cannot give birth to the obligation of contract. In gratuitous contracts, by natural law it is not required that acceptance become known to the one promising. For, when a thing is offered to another, by this other's acceptance it immediately becomes his as though a thing belonging to no one. - When there is question of onerous contracts, the contract is regularly not perfected until the acceptance of each party also becomes known to each party; and therefore someone can withdraw before this.

The reason is that, just as my will of obliging myself to you, not yet manifested to you, does not oblige me to you, so your will of obliging yourself to me, not yet manifested to me, does not oblige you to me, and consequently neither you nor me. Nor indeed is it presumed that I wish to be obligated to you before it becomes known to me that you wish to be obligated to me. Regularly, namely unless someone truly wills himself to be obligated, and the contract to be perfected before the acceptance of the other party has been manifested; for example, if someone asks from you by letter for money on loan, with such interest to be paid, and you immediately send it to him, the contract of loan will be perfected, and he will be able immediately to dispose of the accepted money.

For the very offer of paying interest is a certain hypothetical acceptance of the consent of the other contracting party; by which consent that acceptance becomes absolute. Lugo d. 22. nn. 26, 27, 33, 34; d. 23. n. 70 ff. From C. B. 145, 151, 153, the offerer of a contract is obligated by his very offer. But the contract is perfected by acceptance of the offer, without this acceptance first having to be declared to the offerer, and although meanwhile the offerer has died. - C. H. 1262: acceptance by letter does not oblige the offerer except after it has come to his knowledge. C. L. 653: the proposer is obligated to keep the promise.

941 Does a contract entered upon with the intention of contracting, but without the intention of obliging oneself, or of fulfilling it, hold? - R. To the first: "The first opinion affirms with Lessius, Soto, Dic., Pont., etc. among the Salmanticenses... But the second and more probable opinion denies... The reason is that a condition added contrary to the substance of the contract invalidates the contract." L. 710. For what is it to contract, unless to oblige oneself to another? R. To the second: Affirmatively. The reason is that the will of obliging oneself and the will of not fulfilling the contract can stand together. L. 1. 6. nn. 832, 833.

942 Is every contract intrinsically perfected by mutual consent alone, externally manifested and accepted, without delivery of the thing? - Some contracts are those which, speaking per se, are perfected by mutual consent alone, manifested outwardly either by words, or writings, or another sign, and therefore are called consensual. The reason is that they import nothing else than the mutual agreement of the parties, such as lease, sale, mandate. But some contracts are those which, speaking per se, are perfected only by delivery of the thing, and are therefore called real.

The reason is that, besides that mutual agreement of the parties, they import the very delivery of the thing, such as loan for consumption, loan for use, deposit. C. I. 1837; C. G. 1919. To this second class of contracts, which are perfected by the thing itself, belong all unnamed contracts, which are not completed unless delivery of the thing follows on the part of one. And indeed without delivery there is not a loan for consumption, but rather a promise of a loan for consumption, etc. Speaking per se; for "in the forum of conscience one must stand by the intention of those contracting." L. 708; Lugo d. 22. s. 3.

From C. G. 1138, "The obligation of delivering the thing is perfected by the consent alone of the contracting parties. It makes the creditor proprietor, and constitutes the thing at his risk from the very instant when the thing ought to have been delivered." Thus also from C. I. 1125. - From C. H. 1095, 1258, contracts are perfected by mere consent, and immediately oblige to execution. As soon as the obligation of delivering the thing arises, the creditor has a right to the fruits of the thing. But a right in the thing is not acquired except by delivery of the thing. - Inst. 1. 3. tt. 14, 15, 16, 22, 23.

943 Do error and fraud invalidate a contract? A twofold fraud is distinguished: good fraud and bad fraud. Good fraud is nothing other than a certain skillfulness in acting, and in this sense Ulpian said that it is lawful for contracting parties in the price of purchase and sale naturally to circumvent one another, namely within the limits of the just price. Bad fraud, of which there is question at present, is: shrewdness, fallacy, contrivance, employed for circumventing, misleading, deceiving another. Shrewdness is found in keeping silent, fallacy in lying, contrivance in doing. C. H. 1269; C. L. 663. "A contract is null if fraud or error concerns the substance of the contract, because actual consent is lacking."

L. 714; C. I. 1108, 1110; C. H. 1266; C. L. 659, 660; C. A. 871; C. G. 1110; C. B. 119. If error or fraud concerns the quality of the thing, and has not given cause to the contract, the contract is valid; for consent is not lacking concerning the object itself of the agreement. C. I. 1110; C. H. 1270. If error or fraud concerns the quality of the thing, but has given cause to the contract, it is disputed. The first opinion affirms. "The reason is that although quality in physical being is something accidental, nevertheless in moral being it has the character of substance. Yet the opposite is commonly handed down by doctors and is more probable...

The reason is that this contract is not invalid either by positive law (whether Roman, or Italian 1110, 1115, 1300, or French 1116, 1117, or Spanish 1266, and Austrian 872), or by natural law... for to validate a contract a voluntary intention as to the substance suffices, although it is involuntary as to the accidents; unless... the contracting party expressly consents under the condition, if such a circumstance is present, because then the quality passes into the substance. But doctors commonly teach that such a contract can always be invalidated by the deceived person, by reason of the injury and defect of consent, and that the deceiver is bound to damages arising from the deception." And although the error was invincible, nevertheless someone can still invalidate the contract in conscience and not fulfill it, if the matter is of great moment, to which he is deservedly not considered to have wished to consent, at least altogether absolutely.

L. 714, 715; l. 6. n. 835; C. A. 874; C. I. 1108, 1115; C. B. 123, 853; C. H. 1270, 1101, 1102, 1107, 1726. - But "if fraud is employed by some third party, without any fault of the other contracting party, the contract is certainly valid; but some with Lessius, Sanchez, Bonacina wish it still to be rescindable; others say that it cannot be rescinded, but that an action is given to the deceived person against the deceiver for obtaining reparation of damages." Gur. 777; C. A. 875; C. B. 123. Error or fraud concerning the motive cause of the contract invalidates the contract, for then consent is lacking concerning the very substance of the contract. C. I. 1109; C. H. 1266.

Hence "it is not surprising if a fiction of poverty impedes the transfer of ownership, since the motive for giving alms to this poor person is his poverty, which that man wickedly and deceitfully feigns in order to extort alms." Lugo, Resp. Mor. d. 17. n. 1. But restitution in that case can probably be made either to the owner himself, or to other poor persons from the presumed will of the owner. L. 622. Error or fraud concerning the merely impulsive cause of the contract, for example if you lavish alms on a poor man because you consider him very upright, though he is less upright, does not invalidate the contract, since consent in the substance of the thing is not lacking; nevertheless someone can in conscience rescind the contract if the matter is of great moment, to which he is deservedly not considered to have wished to consent, at least altogether absolutely, as was said about a quality giving cause to the contract.

And this has place especially in gratuitous contracts, which require a full voluntary act and spontaneity. L. 737; C. I. 1109, 1110; C. H. 1266. Error or fraud concerning the person of the contract, speaking per se, does not invalidate the contract in onerous contracts; for the person is altogether extrinsic and indifferent in such contracts. Except, however, marriage, in which the contracting person is at the same time the object of the contract itself.

But it invalidates the contract in gratuitous contracts, speaking per se; for in these, on the contrary, the person of the donee is customarily specially intended by the donor. It is said speaking per se, for the circumstances of the matter must be considered, from which the will of the contracting party may be better known. C. I. 1110; C. G. 1110; C. H. 1266; C. A. 873. Lessius 1. 2. c. 17. D. 5; Rogron and Gousset in a. 1110; Molina tr. 2. d. 352. nn. 7, 8. From C. He., title on Dispositions mortis causa, art. 462, dispositions made under the influence of error, bad fraud, violence, threats are null. Nevertheless they become valid if the disposer has not revoked them within a year from the moment at which he knew the error or fraud, or at which the effects of violence and threats ceased.

944 Does grave fear invalidate a contract, or at least render it rescindable? - R. Negatively, if there is question of fear from within, or from a necessary or natural cause; or of fear indeed from without, but justly induced. The reason is that fear does not simply take away voluntariness, unless it is so grave that it disturbs reason. Nor indeed does such fear inflict any injury on the contracting party.

If there is question of grave fear from without, and unjustly induced, and not for extorting consent, it is disputed, but a distinction seems to have to be made. "For if it was induced by the other contracting party... the contract is voidable, because he who unjustly induces fear is bound to remove all disadvantages which arise from the injury, among which is the obligation arising from such a contract. Thus more probably Lugo.

But if fear is induced by an irrelevant third party, and the contract is used as a means for declining the imminent evil, then an onerous contract holds irrevocably... for neither of the contracting parties inflicted injury; but the third party inflicting fear cannot take away the obligation by consenting to rescission of the contract, because the contract was not made with him; although he is bound to induce rescission, so that he may avert injury from the innocent person, if this one wishes... And who would say that a contract can be rescinded if, from fear of your enemy plotting against you, you bought a sword to defend yourself?... Lugo excepts 1. the contract of marriage, which he thinks to be invalid if entered upon from such fear. He excepts 2. probably with Palau, gratuitous contracts, because thus better provision is made for the innocent person, and the other cannot complain, because he is deprived only of gain, remaining in the state in which he was before; and just as he would not wish to be obligated in such a state, so neither ought he wish to oblige the other." Reuter 127. S. Th. Quodl. 5. a. 17. Cf. V. 2. n. 1022. If there is question of grave fear from without, unjustly induced for extorting consent by someone other than the fellow contracting party, it is again disputed. The first probable opinion teaches that the contract "cannot be rescinded by natural law, because since neither party has inflicted injury, there is no reason from the nature of the thing why it could be rescinded at the will of one rather than preserved at the will of the other." Reuter 126. C. A. 875 favors this opinion. The second probable opinion holds the opposite, "because by reason of the injury, even if inflicted by a third party, the thing remains obligated to the prior owner, and consequently passes to anyone with that burden; but it is not fitting that someone through another's injury should lose every right in his own thing. Billuart, etc." Gur. 782.

Both Roman Law, Reuter l. c., and Italian Law 1111, French Law 1111, and Spanish Law 1268 are consonant with this latter opinion. Cod. Lusit. 666: the contract is null. If fear from without is unjustly induced for extorting consent by the other of the contracting parties, whether the contract thus entered upon is invalid by the fact itself is disputed. There is a threefold probable opinion. The first affirms. The reason is that if a contract of this kind were naturally valid, justice would arise from injustice, since from a contract extorted by injury there would arise an obligation, which is an act of justice. The second holds that gratuitous contracts are invalid, but not onerous ones. The reason is that for gratuitous contracts, unlike other contracts, an altogether free will is required; for it is a beneficence. But the third, more probable and very common opinion teaches that such a contract is indeed rescindable, but not invalid, neither by natural nor by positive law. Not by natural law, because fear does not simply take away voluntariness. Not by positive law, whether Roman, by which judges are commanded to rescind such contracts, therefore per se the law has them as valid; or French, as is openly had in art. 1117; or Italian 1111, 1113; or Spanish 1267, 1268; or Austrian 870, 874, 875; or German 123; L. 715, 716. - Cod. Lusit. 666: the contract is null.

945 Note: From Canon Law, contracts elicited from grave fear are invalid where there is question: 1. of marriage, and probably also of betrothals; 2. of handing over things of the Church and of renunciation of a benefice; 3. of religious profession, and of any other vows whatsoever; 4. of election of a Prelate; 5. of absolution from censures, and probably also of ecclesiastical jurisdiction. L. 715, 716.

946 You will resolve: "If, after someone has been caught in theft or homicide, you threaten that you will denounce him to the judge unless he gives or promises you a certain gift, the promise holds, nor are you bound to return what was received... This is true even if you did not have the intention of denouncing him, but only of frightening him; because you would at least yield your right of doing this, which is estimable by price... For he gave it so that you would resign your right of accusing; this you truly do, even if you had not intended to accuse." Reuter 120. And St. Alphonsus 894 says this more probably.

947 Whether a contract entered upon from slight fear is rescindable at the discretion of the one who suffered the fear? - "The first opinion affirms in the internal forum; for in the external forum an action is not given. The reason is that any fear whatsoever inflicts injury, from which the one inducing it ought not to receive advantage... Thus probably Lessius, etc. Yet they rightly except marriage according to our opinion, l. 6. n. 1056, and religious profession. Whether also a vow, see de Voto, 197. But the second opinion, which seems more probable to me, which Pont., Tamb., Viva, etc., hold, says that a contract entered upon from slight fear can be rescinded neither in the external nor in the internal forum. The reason is that he is not presumed to have consented from fear, but truly spontaneously, who knew it to be slight and, when he could easily have done so, did not reject it. Nevertheless the Salmanticenses judge that betrothals are altogether to be excepted, which, even when contracted through slight fear, can be rescinded by sentence of a judge, from the greatest liberty which betrothals require." L. 718. Gury-Ballerini 780 likewise judges that gratuitous contracts are to be excepted. C. I. 1114; C. G. 1112, 1114; C. H. 1267 favor this opinion.

948 Note: What has been said about grave and slight fear, understand also about reverential fear, insofar as this is grave or slight. L. 717; C. I. 1114; C. G. 1114; C. H. 1267.

949 Whether, if there has intervened grave unjust fear giving cause to the contract, and the thing has come to a third possessor in good faith, the one who suffered the fear can revoke the thing from him, and whether he is bound to restore? - Laymann denies it. But the Salmanticenses, Lugo, etc., more commonly and rightly affirm it; because the thing always passes with its own defect, even if the fear was not induced by that third party. "In this action it is not asked whether he who is sued, or another, caused the fear; for it suffices to say this: that fear was brought to bear." L. 14. § 3. Quod metus causa gestum erit. L. 719.

950 Note: Restitution in full is given to those harmed, by civil law, unless, namely, someone has approved the matter as duly and rightly done. C. I. 1309; C. G. 1311, 1338. It is given only in the cases expressed in law, C. G. 1118, even if there is question of minors, C. I. 1308; C. G. 1313, that is, in divisions, sales, and exchanges from C. I. 1038, 1529, 1554; in divisions and sales, but not in exchanges, from C. G. 887, 1674, 1706; in all contracts except aleatory contracts and compromises from C. A. 934, 1060, 1268, 1386; only in contracts celebrated by tutors or by representatives of absentees from C. H. 1291, 1293. Restitution in full, that is, replacement into the former state, and therefore each one is restored in his prior right. Therefore the harmed person recovers his thing, and the one harming, if he acted in good faith, ought to lose nothing of his own.

It must be sought from the judge; it has place even if injury was absent; and from C. I. 1300, the action of nullity or rescission is prescribed by five years; from C. G. 1304, by ten years; from C. H. 1299, by four years. Prescription of this sort holds also in the forum of conscience, because restitution belongs only by civil law. Action; for the exception of nullity or rescission is perpetual in favor of him who is compelled to execute the contract. C. I. 1302.

This benefit likewise belongs to churches and pious places within four years, from C. 1, 2 de Restit. in integr. in the Sixth. But restitution in full which belongs by natural law to those harmed, from injury inflicted because of fraud or fear, does not need the office of a judge, and it is verified in all contracts, and is perpetual. L. 717; Gousset 739; S. Th. 2. 2. q. 89 ad 3. From C. B. 853, payment of a credit obtained by an illicit act can always be denied.

951 Who have, by natural law, capacity for contracting? - By natural law all and only those who have the free use of reason can validly contract. The reason is that all and only these can transfer ownership and undertake obligations. Hence infants, not yet having the use of reason, the insane, the furious, and the perfectly drunk cannot validly contract. They cannot contract, namely per se; for since they can have ownership of property, tutors and curators can contract for them. - Likewise by natural law, all and only those who have free administration of goods can contract firmly.

The reason is that, by the very fact that ownership or administration of goods depends on the ownership or jurisdiction of another, a contract has from the nature of the thing this implicit condition: unless the other, whose right it is to contradict, shall have contradicted. Hence, although religious licitly contract from the presumed will of the superior, nevertheless the contract is revocable by the superior. Although religious Prelates, or administrators of common goods constituted by them, can contract irrevocably in ordinary causes in which the Constitutions concede administration to them without the concurrence of others, nevertheless in those in which they depend on the consent of the Chapter, or Community, or their own Council, they cannot contract firmly and irrevocably without such consent. Struggl 12; Reuter 141. Cf. Instruction of the S. C. of Religious, 30 July 1909.

952 Who have, by positive law, capacity for contracting? By positive law, in order that someone validly, or at least firmly, contract, it is required that he not be declared by law incapable of making a contract. From Roman Law a wife cannot contract or dispose concerning her dowry and its fruits; nor concerning goods common to the family, when the husband reasonably contradicts. But she can dispose at will concerning paraphernal goods, even against the husband's will. L. 489. A son under paternal power who is below puberty, even if he contracts with the father's consent and concerning military goods, is not obligated. But, if he is of puberty, he is obligated, provided that there is no question of alienating immovables and precious movables.

But he can by no means dispose concerning profectitious and adventitious goods. - A person below puberty deprived of a father contracts validly by authority of a tutor, and a minor with the consent of a curator, unless there is question of immovables and precious movables. But a ward can oblige another for his own advantage, for example by accepting a donation, even without the authority of a tutor. Inst. § 9 Pupillus de Inutil. stipul. - Those civilly dead can neither receive nor donate goods in any way; and their goods pass to the heirs. Those civilly dead are those condemned to death, to perpetual galleys, to deportation.

From C. I. 324 ff., 1105, 1106; C. G. 489 ff., 1123, 1124; C. H. 200, 1263, 1264; C. A. 21, 865, there are some to whom almost all contracts are prohibited, and others to whom only certain contracts are prohibited, or in certain cases. - Almost all contracts are generally prohibited to wives, minors, and interdicted persons. Among interdicted persons are to be counted the incapacitated, the deaf-mute, and those blind from birth. Someone is interdicted because of infirmity of mind. C. I. 324; C. G. 489. - He is declared incapable who indeed is of his own mind, but senseless, or inept, or prodigal. C. I. 324, 339; C. G. 513; Cf. C. A. 21, 269. - The deaf and mute, in civil law, are equated as to contracts with those under incapacity.

Those blind from birth are equated as to contracts with the deaf and mute. C. I. 340; C. A. 275. - Interdicted persons are equated to minors; therefore they are under tutelage. C. I. 329; C. G. 509. - A curator of incapacity is customarily given; with him they do all things legitimately, without him only those things which pertain to administration of goods. C. I. 339; C. G. 513. - Cf. C. H. 32, 170, 200, 221-220. From C. B. 104, one incapable of contracting is he who has not yet attained the seventh year, who labors under a mental disease excluding liberty, who is interdicted because of mental disease. From the same Code 105, the declaration of will of one incapable is null.

953 What about the contracts of wives, minors, and interdicted persons in more recent law? - A wife generally cannot contract firmly without the special consent of the husband, or, in his absence, without the authority of the judge. C. I. 135, 136; C. G. 217, 219; C. H. 61, 62, 65. Nevertheless she can buy necessaries for the family. In C. H. 62, a wife can contract without the special consent of the man when she makes ordinary expenses of the family. Likewise in C. He. 163, the wife represents the conjugal union for occurring necessities of domestic economy, and obliges also the husband, unless her acts have been excessive. From C. I. Comm. 14 § 2, a wife engaged in commerce is permitted even the alienation of her own immovable goods (not dotal goods). From C. B. 1365-1371, 1395-1400, 1405-1407, a wife can freely dispose of goods reserved to herself; but as to goods subject to the husband's administration and usufruct, she needs the husband's approval. Cf. C. A. 1237 ff. - Non-emancipated minors cannot contract firmly without the assistance of a tutor. C. I. 277; C. G. 450; C. H. 262, 1263; C. A. 152; C. B. 106 ff. But emancipated minors are capable of making acts of administration and contracts determined by law. But for the rest the assistance of a curator is required. C. I. 317-319; C. G. 480, 484, 487; C. H. 317. But in a matter of greater moment, the tutor and curator depend on the authority of the family council. C. I. 277, 301, 314 ff.; C. G. 450, 468, 483; C. H. 269. From C. I. Comm. 9 ff., emancipated minors, whether males or females, legitimately exercising commerce, are considered majors and can alienate their own goods, even immovable goods. Interdicted persons, namely those who by sentence of a judge are declared incapable of exercising civil acts because of a state of weakness, or dementia, or fury, as also prodigals juridically declared, cannot contract firmly without the assistance of a tutor or curator, or of a juridically constituted counselor. C. I. 329, 335, 339, 340; C. G. 502, 509, 513; C. H. 200; C. B. 114 ff. If the prescriptions of law are not observed, the contracts of these, namely of wives, minors, and interdicted persons:


	Are valid, unless they are invalidated by the sentence of a judge. C. I. 1300, 1899; C. G. 1304, 2012; C. H. 1302; C. B. 106-113. - 2. Are rescindable at their discretion, but by no means at the discretion of the fellow contracting party. C. I. 341, 1107, 1300; C. G. 1125, 1304; C. H. 1302; C. B. 108, 111, 135, 144; except interdicted persons by way of penalty, against whom incapacity can be opposed by anyone having an interest. C. I. 1107. But where there is question of wives, the husband or their heirs also can oppose the nullity of the contract. C. I. 137; C. G. 225; C. H. 65.




	Minors can invoke rescission because they are minors from C. I. 1300, 1303; C. H. 1300; because they are harmed from C. G. 1305, 1306. But wives and interdicted persons can invoke rescission even if they were not harmed. C. G. 1305, Rogron in this article; with the case excepted, however, for a minor, if, exercising commerce or an art, he contracted for matters of commerce or art, C. G. 1308; but for a wife, when she is occupied with public and separate commerce, C. G. 220, Rogron in this article; C. I. 135; or buys those things which are necessary for the support of the family, C. H. 62.



	But they could not invoke this rescission in conscience whenever they acted by fraud and deceived the fellow party, and when the obligation arose from delict or quasi-delict. For no one ought to receive advantage from fraud; nor does the legislator intend to favor fraud and delicts, but the weakness of these persons. C. I. 1305, 1306; C. G. 1307, 1310; C. A. 865, 866; C. B. 109, 828.



	Once rescission of the contract has been made, they must restore what they received, if they received advantage from the contract. C. I. 1307; C. G. 1312; C. H. 1303, 1304. If no utility came to them, they can use in conscience the benefit of the law, so that they not pay what they received, since such a law is just on account of the common good, for defending persons of this kind against the frauds of the wicked. C. I. 1307; C. G. 1312; C. H. 1163, 1304; Gousset 744-749; L. 918. Cf. here 667, 678, 1085. L. ult. C. de Temp. in integr. restit. grants four years for seeking restitution in full; C. I. 1300, five years. Cf. here 950.





954 To whom are only certain contracts prohibited by more recent law? - Only certain contracts, or contracts only in certain cases, are prohibited: 1. To tutors, who are forbidden to contract with those administered by them. C. I. 300, 1457; C. G. 450, 472; C. H. 275. 2. To spouses among themselves, C. I. 1054, 1433; C. G. 1525, or with respect to others, C. I. 1405; C. G. 1554. Cf. C. I. 1405, 1407, 1433 ff. Cf. also C. H. 1458, 1541; C. L. 1564. - 3. To certain private and public persons having care and protection of another's goods, namely as to these goods. C. I. 1457, 1458; C. G. 1596, 1597; C. A. 879. - But although contracts of this kind are prohibited by civil law, nevertheless not all are declared invalid by the fact itself before the sentence of a judge. From Trent, sess. 25. C. 16 de Reg., no renunciation or obligation is valid if made before the two months nearest to Profession. - Concerning absentees, cf. C. I. 21 ff., 26 ff.; L. 723, 724.

955 What sort must the object of a contract be? The object of a contract must be:


	Possible, both physically and morally, because no one can be obligated to the impossible. Morally possible; therefore if the matter is very difficult, bringing graver inconveniences, unless there is certainty about an explicit will of obliging oneself, this, speaking per se, cannot be presumed. C. H. 1272; C. A. 878, 882; C. B. 306.



	Existing either in reality or in a certain hope, or likely to exist; otherwise no right could be had in it, as being estimable at no price. From C. I. 1118; C. G. 1130; C. H. 1271; C. L. 1556; C. A. 879, an inheritance succession not yet opened is regularly excepted. Regularly; for this exception does not hold if there is question of a donation because of marriage, or of a contract of marriage, namely so that future successions be included in or excluded from the conjugal community. C. G. 1082-1084, 1091-1093; Gousset in a. 1130; cf. C. H. 826. Or if there is question of division of a future inheritance. C. H. 1056, 1271; C. I. 1044, 1045; C. G. 1075, 1076. Cf. 1010, 1069, 1235. Nor does it hold, according to many from ancient law, if the disposition is made in favor of a religious Community; because the end of the law is only to impede the danger of death being inflicted on the possessor. But where there is question of a monastery there is no such danger. Gur. Cas. v. 2. nn. 111, 112. Cf. C. A. 944, 1177, 1178, 1180; C. G. 943, 947, 1837; C. B. 310, 312; L. 30 de Pactis C.; Monit. Eccl. v. 15. p. 37. In Canon Law, provision of a benefice not yet vacant is invalid. Third Lateran Council C. 8.



	Honest and licit in itself, that is, prohibited by no law, because no obligation can be given to a dishonest and prohibited thing. S. Th. 2. 2. q. 110. a. 3 ad 5; C. H. 1271; C. A. 878; C. B. 134, 138, 309. "Public law cannot be changed by private pacts." L. 38 de Pactis ff. - But for the validity of the contract it is enough that the object be substantially honest, although some accidental circumstance is illicit.



	Proper to the contracting party; for no one can transfer to another a right which he himself does not have.



	Certain and determined as to species, although it be uncertain as to quantity, provided nevertheless that that quantity can be determined in some way. C. I. 1117; C. G. 1129; C. H. 1273. For there can be no obligation of a thing altogether uncertain and indeterminate.



	That it be in commerce. C. I. 1116; C. G. 1128; C. H. 1271; C. A. 878, 880. - Inst. 1. 3. t. 19. §§ 1, 2, 3.





956 Can the object of an onerous contract be an action otherwise owed, and consequently can someone licitly receive a price for it? - R. Negatively, if it is owed from justice to the other contracting party. The reason is that otherwise you would sell another his own thing. Therefore neither a judge for issuing a just sentence, nor a robber in order not to kill you, etc., can receive a price either licitly or validly. R. Affirmatively, if it is owed from justice to a third person, with this person's right nevertheless uninjured. The reason is that you do not injure the right of the first, and you make a useful thing for the latter. Thus, for example, if someone hired you to go to a certain place for handling a business, you can also be hired by another to make that journey for another business, provided that the later mandate does not harm the prior. - "He who is not bound to something from justice, but from charity or another virtue, can well receive a price for it, since what he promises is estimable by price." L. 1. 4. n. 216; l. 3. n. 537, 713.

Hence you can indeed receive money so that you may keep the fast of the Church; but you are bound to restitution if you exact money for showing the way to a man passing by, which you can do immediately and without any labor of yours. For the price of a work is taken both from the labor and inconvenience necessary for it, and from the utility furnished to another from that work, according to common estimation, as well as from the obligation undertaken from justice of doing or not doing, and from the right which the other therefore acquires; but by no means from some singular necessity or utility of someone, which is only by accident.

957 Can a spiritual thing be the object of a contract, whether gratuitous or onerous? - R. Affirmatively, with all simony nevertheless excluded. The reason is that nothing disordered is present in such a contract, nor is it prohibited by positive law. Hence, whether from fidelity or from justice, you can promise Masses, etc.

958 What about the cause of a contract? - An extrinsic and impulsive cause of a contract is not necessary for the contract to hold. For neither is what proximately determines the contract. Thus the purchase of oxen holds, which I thought necessary for cultivating a field, falsely thinking that my own had perished. - But an intrinsic and motive cause of a contract is altogether necessary for the contract to hold. For this itself is what proximately determines to the contract. In onerous contracts this cause is the utility of the thing at least for one of the contracting parties; in gratuitous contracts, the will of benefiting some person. Utility of the thing, which consequently is almost convertible with the very object of the contract.

Will of benefiting, which is convertible with the very consent of the will. Utility of the thing, that is, the thing in itself which one party gives to the other, or is obligated to give, or the danger which he assumes upon himself. Utility of the thing, and therefore the will of acquiring that thing, or of freeing myself from some obligation. Hence the obligation which I undertook of paying you 1000 francs, as owed to you from the legacy of my father, which afterward I found out had been revoked by him, does not hold. C. I. 1101, 1119; C. G. 1105, 1106, 1131; C. H. 1274, 1276; C. A. 922 ff.; Gousset in a. 1110, 1131; Pothier, tr. delle Obbligazioni p. 1. c. 1. n. 42.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

959 If a base thing has been furnished by another, is someone bound to furnish what he had promised? The first probable opinion denies. The reason is that what from the beginning is null cannot have value, even after the placing of the work on the other side. For when the work is fulfilled, that prior will has no force because of the law invalidating such a contract. For not only natural law itself, but also positive law, both canon and civil, C. I. 1119; C. G. 1131; C. H. 1275; C. L. 669, 671; C. B. 138, invalidates such a contract from the beginning. Since therefore that will has no moral value at the beginning of the contract, it persists as such even after the placing of the work. But just as sin is not estimable by price, so also the labor or inconvenience intrinsic to that sin is not estimable by price.

The second probable opinion affirms. For there are two contracts. The first is the promise of a base thing to be furnished, which certainly is invalid. But the other is an unnamed contract. Now an unnamed contract, I give that you may give, etc., is perfected when delivery of the thing or furnishing of the work is made; and then, as is clear, the reason and force of the laws which invalidate base pacts cease; for the obligation which is then placed on the other side is not base, nor does it oblige to a base thing. But the inconvenience and danger which the other party underwent is truly estimable by price, although the sin itself cannot be estimated by price. S. Th. 2. 2. q. 32. a. 7; q. 62. a. 5 ad 2; 4. D. 15. q. 2. a. 4. q. 2, 3; D. 33. q. 1. a. 3. q. 2 ad 1; Lugo d. 18. n. 45 ff.; L. 642, 712; Struggl art. 6. VI; Reuter 109, 339; Tambur., Explicat. decal. 1. 7. c. 5. nn. 19, 21; Ithur. Cas. 5; Gousset 753.

960 You will resolve: "When someone gives to a prostitute because of fornication, the woman can retain for herself what was given to her. But if she had extorted something excessive by fraud or deceit, she would be bound to restore it to the same man." S. Th. 2. 2. q. 62. a. 5 ad 2; q. 87. a. 2 ad 2; S. Poenit. 22 Apr. 1822; L. 4 de Condict. ob turp. caus. ff. If, on the contrary, a judge, from a contract, were to issue an unjust sentence for Peter, so that Peter would kill that judge's enemy, Peter after the unjust sentence has been pronounced would not be bound and could not kill the judge's enemy. From C. B. 817, he who has received a prestation contrary to law or good morals is bound to restore it. Restitution does not have place if the author of the prestation is guilty of the same illicit matter, unless the prestation consisted in contracting an obligation. What has been furnished for fulfilling an obligation of this sort cannot be sought back. From C. A. 1174, what was given for the execution of an illicit thing cannot be sought back. But what was given to impede an illicit deed can be sought back. From C. H. 1275 also and C. I. 692, the price knowingly paid for a base thing cannot be sought back.

961 Is one promising something prodigally to a woman for intercourse bound after the intercourse to give it? "Lugo, Filiucius, Sanchez affirm, because, once the promise has been placed, the giving is then owed, not prodigal. But Soto, Bannez, Trullench, etc., more probably deny, even if there has been an oath, because the promise does not take away that the prodigal giving is illicit; therefore the illicit matter must be reduced to equality according to common estimation." L. 735.

962 "If a man gives to a woman to extort intercourse, can she retain it when intercourse has not been granted? - If there was a pact concerning intercourse, explicit or implicit, then certainly she is bound to restore; but otherwise, if the gift was given to entice the mind, because that giving was altogether liberal... Yet the Salmanticenses rightly note that a woman receiving such a gift is with difficulty excused from the sin of scandal, because once the gift is accepted the man is rendered more ardent and more audacious for lusting after her." L. 712, 734, 736.

963 What is the force of obligation in contracts? Each person is presumed to enter into a contract for himself and his own, unless the contrary is established by the contracting party himself, or from the nature of the thing. Any contract duly entered upon gives birth to an obligation in the forum of conscience, at least on the part of one of the contracting parties, because in a contract some right is given to one or to both parties; but to every right there corresponds its own obligation. - An obligation of this kind regards the contracting parties themselves, not third parties, to whom per se they neither benefit nor harm, as a thing done among others, except in cases determined by law. But it extends itself not only to that which is expressed in the pact, but to all consequences which equity, law, and custom demand according to the nature of the agreement. The reason is that all these things are implicitly understood in any agreement, unless one of these has explicitly been derogated from by special pact. And these are customarily called the naturalia of a contract, so that they may be distinguished from the essentialia, cf. 938, and the accidentalia, cf. 936, 943. C. I. 1123, 1124, 1127, 1130, 1131 ff.; C. G. 1119, 1123, 1134, 1135, 1165, 1156 ff.; C. H. 1097, 1255-1258, 1278, 1281 ff.; C. A. 904 ff., 914 ff., 1017, 1019; C. B. 314 ff., 328 ff.; L. 734. If the obligation is in not doing, C. B. 241, and someone has done it, he must repair the damage and is compelled to remove the work at his own expenses. C. I. 1222; C. G. 1143. - But if the obligation is in doing, it is in the creditor's power to do it at the expense of the debtor, C. I. 1220, or certainly the debtor is bound to pay as much as it interests the creditor, if he does not wish to do it. C. G. 1142. Nor indeed can that which is owed be furnished through another, if it matters to the creditor that it be done by the debtor himself. C. I. 1239; C. G. 1237. But it suffices to do it with moderate or common skill; but if he has done it unskillfully, he will be bound also in the forum of conscience. - If the obligation is in giving, what is owed must be given, not another thing. C. I. 1245; C. G. 1243. If the quality of the thing to be given has not been determined, neither the worst nor the best is to be given. C. I. 870, 1248; C. G. 1022, 1046; C. B. 243. If the very thing to be given cannot be given, its valuation is given, according to the value of the time at which it ought to have been given. C. I. 1223. But if money is to be given, it is estimated from its present value. C. I. 1821; C. G. 1895; C. B. 244. The thing is to be given in the place concerning which agreement was made; otherwise in the place in which the thing existed at the time of the contract; outside these cases, in the place in which the debtor now dwells. C. I. 1249; C. G. 1247; cf. C. B. 269, 270. - It is likewise to be given in one payment, although the thing is divisible. C. I. 1204, 1246; C. G. 1220, 1244; C. A. 1415; C. B. 266. - The obligation of giving a thing imports the obligation of preserving it, with the diligence of a good father of a family applied to his own things. C. I. 1219, 1224, 1817; C. G. 1136, 1890.

The contracted obligation is to be furnished in its own time. If no time has been established, it is to be furnished immediately, unless the thing itself induces delay. C. I. 1173; C. G. 1146. Cf. C. A. 1417; C. B. 250, 271. He who in his own time does not furnish the thing owed, or does not receive it, is said to make delay; and each one's own delay harms him, namely if it was not without civil fault in the external forum, or theological fault in the forum of conscience. Hence he who is in delay furnishes the damage which arises from it; but if grave damage is absent, in this a moderate delay which does not exceed the twentieth day excuses in the forum of conscience. C. I. 1219, 1223, 1225; C. G. 1139, 1146, 1147; C. A. 904, 1334; L. 680.

964 You will resolve: Contracts cannot be revoked except by mutual consent, or by causes approved by natural equity, law, or custom. C. I. 1123; C. G. 1134, 1135; C. H. 1300. - The intention of the contracting parties is to be carefully investigated, if it can be clearly and expressly established. But if it remains obscure and ambiguous, it is to be interpreted in good faith, both from the matter of the agreement, and from the various clauses of the agreement, and from the usage of places, and from the character of the persons, etc. L. 219 de Verbor. signif.; C. I. 1131-1139; C. G. 1156-1164; C. H. 1281-1289; C. A. 914-916; C. B. 133-157, 242, 315 ff.

965 Note: In all contracts obligatory back and forth, the condition is tacitly present that, if one of the contracting parties has not fulfilled his obligation, it is lawful for the other to withdraw from the contract. But this tacit condition does not dissolve the contract except by the office of a judge, according to more recent laws; but if expressly added, it dissolves the contract by the law itself. C. I. 1123, 1165; C. G. 1134, 1184; C. B. 320 ff., 346 ff.

966 How does the obligation of contracts cease? - The obligation of contracts ceases:


	Through payment, or through the furnishing of any thing owed, or also through the execution of the object promised or otherwise owed. C. I. 1236 ff.; C. G. 1134 ff.; C. H. 1157 ff.; C. B. 362 ff., 372 ff. Payment is to be made by him who can alienate. C. I. 1240; C. G. 1238; and from C. A. 1421, although he is incapable of administering his own things. If there are several debts, the debtor can impute the payment to whichever he wishes. C. I. 1255 ff.; C. G. 1253 ff.; C. A. 1415 ff. - Cf. Vinnius on Inst. 1. 3. t. 30. nn. 1, 4. - But payment does not hold if the creditor is incapable of receiving, unless it is proved that the payment made yielded to his utility. C. I. 1143; C. H. 1163; C. G. 1241; C. A. 2414. But if the creditor unjustly refuses to receive payment, the debtor is freed by making a deposit of the thing owed in the modes prescribed by law. C. I. 1259 ff. "Nor does it matter who pays, whether he himself who owes, or another for him; for he is freed even when another pays, whether the payment is made with the debtor knowing, or ignorant, or unwilling." Inst. 1. 3. t. 30; C. I. 1238; C. G. 1236.



C. B. 244, 267, 268; C. A. 1423.


	Through novation, or a new obligation, which is not presumed, but must be expressly established. It has place in three ways: 1. Through substitution of a new debt for an old debt, which is thus extinguished; for example, I promised to give you ten casks of wine each year; now I agree with you that I am no longer bound to give wine, but a thousand francs: the obligation of giving wine is then extinguished. Likewise, money is owed from purchase; it is agreed that it be retained as though from a loan for consumption. The effect of novation of this kind is that, once the prior obligation has been removed, its inconveniences also are taken away, and the advantages of the later obligation are received. 2. When a new debtor is substituted for the old, who is therefore freed by the creditor; namely if the debtor substitutes another debtor for himself, whom his creditor accepts, or if another freely promises that he will pay in place of the debtor. 3. When a new creditor is substituted for the old, toward whom the debtor no longer has any obligation. C. I. 1267 ff.; C. G. 1271 ff.; C. H. 1203 ff.; C. B. 364, 398 ff.; C. A. 1345, 1375 ff.; L. 1 Dig. de Novationibus; Inst. 1. 3. t. 30. § 3; Vinn. in this place.



	Through condonation, or an act by which a creditor from full liberty remits a debt to his debtor. For each one can yield his own right in all those things which do not regard the public good, provided he was not incapable of contracting. It is had by presumption of law if the creditor has returned the security to his debtor, or ordered it to be returned; but by no means if the creditor has returned the pledge, or freed the surety. An acceptilation is called a condonation of this sort, because through it the creditor has as though accepted that which is owed to him. Hence it is said in Law that acceptilation is an imaginary payment. "But just as what is owed is rightly paid in part, so acceptilation can be made in part of the debt." Inst. 1. 3. t. 30. § 1. - C. I. 1279 ff.; C. G. 1282 ff.; C. H. 1187 ff.; C. B. 397.



	Through compensation, or fictive and reciprocal payment, which has place by the law itself when persons are mutually debtors toward one another. C. I. 1285 ff.; C. G. 1289 ff.; C. H. 1195 ff.; C. A. 1433 ff. - From C. B. 388, a declaration of one party to the other party is needed. - This legal compensation is not had between that which is owed only naturally and that which is also owed civilly; likewise this compensation is not had as to those things which are subject to rescission or restitution in full. Cf. 1471.



	Through confusion, which has place when the obligation of the debtor and the right of the creditor are joined together in the same person; for example, if the creditor becomes the heir of his debtor, or the debtor of his creditor, or the same person becomes heir of the creditor and debtor at the same time. C. I. 1296 ff.; C. G. 1300 ff.; C. H. 1192 ff.; C. A. 1445; L. Sicut acceptatio Dig. de Solutionibus etc. Cf. C. B. 889.



	Through destruction or loss of the certain and determined thing owed, which at times frees the debtor from obligation, as in merely gratuitous contracts, and also in others where the fault of the debtor does not enter. But at times it does not free him, for example if it happened by fraud of the debtor, or he was in culpable delay, or he took the case upon himself. Certain and determined, for example such a horse; but something else must be said if the thing was uncertain and indeterminate; for genus and species do not perish. Therefore, if you promised a horse in general, not such a horse, not one of your horses, the obligation remains, even if all your horses perish; hence you must buy and hand over another. C. I. 1298 ff.; C. G. 1302 ff.; C. H. 1182 ff.; C. B. 275, 280; L. Si ex legati Dig. de Verbor. obligat.



	Through rescission, or rescindability, which has place when a contract, consisting of essential conditions, is dissoluble because of some defects. That contract holds until it is rescinded. C. I. 1300 ff.; C. G. 1304 ff.; C. H. 1290 ff.; C. B. 346 ff.



	Through prescription, concerning which it has been spoken above. C. I. 1236; C. G. 1234; C. H. 1930.



	Through contrary will. For "those obligations which are contracted by consent are dissolved by contrary will. For, if Titius and Seius have agreed between themselves that Seius would have the Tusculan estate bought for one hundred gold pieces; then, the matter not yet having followed, that is, neither the price having been paid nor the estate having been handed over, it has pleased them that they withdraw from that purchase and sale, they are mutually freed." Inst. 1. 3. t. 30. § 4. Cf. n. 964.





967 What is understood by accidental modifications of contracts? - Accidental modifications of contracts are certain extrinsic or intrinsic qualities of contracts which strengthen or weaken their obligation; increase or diminish it; determine, suspend, or destroy it. Now the principal modifications of contracts of this sort, which pertain to the practice of the confessor, are: an oath which extrinsically confirms the contract, and the various modes of contracts by which the obligations of contracts are intrinsically constituted in various ways.

968 What is the force of an oath added to a contract? A promissory oath is added to contracts in order to confirm them because of reverence for the divine Name. Hence besides the obligation from justice by force of the contract, there is also an obligation from religion by force of the oath. The obligation of an oath affects only the person swearing. For by it we are obligated to God to do what we promised. Therefore, although the obligation of a contract passes to the heirs, as one which affects the goods of the contracting party himself, nevertheless the obligation of the oath does not pass to them. As to the obligation of an oath, the general rule is: An oath follows the nature of the act. For the accessory follows the principal. L. 1. 6. nn. 870, 873.

In Roman Law several contracts, otherwise invalid, became valid and firm by oath. This could well be done by force of the law itself, restoring the natural obligation taken away, or removing the action introduced for seeking restitution in full, because of reverence for the oath added to the contract. By more recent law, contracts otherwise invalid or rescindable become neither valid nor firm. C. H. 1260: an oath is not admitted in contracts, and if it is made it is held as not added. This nevertheless does not prevent someone in conscience from having to stand by the promise and oath by which he freely renounced a favor conceded through the laws, if this renunciation is not illicit and prohibited, and there is question of a favor of a merely private person; for example if someone confirms by oath some simple promise, to which civil law neither assists with an action conceded in the external forum, nor resists, by taking away its natural validity.

969 You will resolve: An oath is invalid if the act itself is invalid by the fact itself, whether by natural law or by positive law. Trent, sess. 25. C. 16 de R. R.

When the obligation of the act has been removed, the obligation of the oath is also taken away. Those things which are tacitly present in the act, namely if I am able, if the matter is not notably changed, if the other keeps faith, etc., are also present in the oath. Hence, if you swear that you will observe the statutes of some community, if these are no longer observed by the greater part of the community, neither are you bound to observe them. L. 1. 3. n. 181.

970 Does an oath added concerning not rescinding a contract altogether firm a contract which is rescindable by positive law? It is disputed.

Some say that it is firmed both from religion and from justice; and therefore that it gives a right of justice to the promisee. For the validity or firmness of the act, removed by law, is restored through the oath. But an oath by its own nature does not furnish this, since through it we are obligated not to man, but to God alone. Nor does an oath make a new obligation from justice, but confirms one made from religion. But others say that it is firmed only from religion. Firmed from religion; that is, the promisee stipulates for himself a new security and a certain quasi-pledge, with an oath interposed, which consequently it is not lawful to extort from him, when he is reasonably unwilling, as from an unwilling creditor, by dispensation of the oath. And indeed, because of reverence toward God, an oath is to be kept whenever it can licitly be kept. Therefore it must be denied when rescindability is introduced immediately and directly on account of the common good. For then it would be harmful to the common good, and therefore illicit and invalid. The same must be said if renunciation of right is prohibited. For then it is illicit. Trent, sess. 25. C. 16 de R. R. But it must be affirmed if rescindability has been introduced immediately and directly on account of the private utility of the contracting parties, and renunciation is not prohibited. For then each one can renounce a benefit established in his favor. Hence the oath does not seem to stand by which someone freely promises another that he will not revoke a testament or legacy made in his favor, since that renunciation is prohibited under whatever form. C. I. 916. Cf. 1034. But do the oaths of minors, wives, and similar persons hold for firming contracts? Gury 792 denies it, "even if the law has been established for their utility, since wicked men would always exact an oath from them, which would yield to the detriment of society." But Struggl, tr. 5. q. 3. n. 27, affirms it. Secondly, on account of the general reason that that law was enacted immediately and directly on account of the good of private persons. Cf. 223 and C. Cum contingat 28 de Iurei. It will perhaps be better to distinguish. For if the contract regards a thing good and useful in itself, then the aforesaid persons seem to be bound to fulfill it, with the benefit of the law neglected. But if the contract regards obtaining helps by which they may indulge their desires and dissipate the family estate, the oath is contrary to good morals, and they can well use the benefit of the law. That is, the common good demands this protection of age and sex through rescindability. But to use it or not use it depends on the discretion of each one, and he certainly can reasonably renounce it. Besides, because an oath is accessory, and does not change the nature of the act, if the act is by its own nature revocable, as a testament; or revocable by positive law, as a donation when children have been received; or subject to rescission, as contracts of minors and wives, it is validly revoked and validly rescinded. - Lugo d. 22. nn. 200-202, Resp. Mor. 1. 6. d. 24; Lessius 1. 2. c. 17. d. 7; L. 177, 727, 739, 757, 891, 892; C. A. 937; Gousset in a. 1304; E. M.

971 What are the various modes of contracts? - The various modes of contracts, by which the obligation of a contract is variously modified, are: contracts of obligation under a condition, with a mode, to a term, alternatively, solidarily, divisibly or indivisibly, with a penal clause, under a cause, under a demonstration. A mode is to be observed from justice, unless it is repugnant to the substance of the contract. Violation of it often does not invalidate the contract, because, namely, it is something merely accidental. If the mode is base or impossible, it is held as not added, nor is the contract invalid, unless the mode is repugnant to the nature of it, or unless the will of the contracting party was altogether restricted to it.

972 When is a conditional contract had? - What if the condition is impossible or base or potestative? In what way is the condition to be fulfilled? - A conditional contract is when it depends on a future and uncertain event. C. I. 1557; C. G. 1168; C. A. 696. A condition is expressed by the words if, provided, provided that, or even by an ablative absolute, which nevertheless is not always constant.

On an event; for those things which are tacitly present, whether from the nature of the thing or from positive law, do not make the act conditional, although they may have been expressed. Future and uncertain; for if it depends on a past or present event, or on a future but certain event, for example if the sun rises the next day, the contract is immediately valid or null, although it is still uncertain to us.

Therefore a condition concerning the future suspends the contract and its obligation until it is verified; but a condition concerning the present or past suspends only the execution of the contract. C. I. 1161; C. G. 1181; C. H. 1114; Inst. 1. 3. t. 16. §§ 4, 6. Cf. Lugo, Resp. Mor. 1. 4. d. 3. n. 9. - Once the condition has been fulfilled, even if this is hidden, the contract is perfected by the law itself, and has retroactive effect, without need of new consent, just as if it had been contracted absolutely from the beginning. C. I. 1163, 1170; C. G. 1179; cf. ib. 1182. For this reason, if meanwhile the things have become better or worse, the advantage and disadvantage belong to the acquirer. C. I. 1163.

Cf. C. G. 1182. A condition concerning a base or impossible thing renders the contract null both by natural and civil law. C. I. 1160; C. G. 1172; C. H. 1116; C. L. 683; Inst. 1. 3. t. 20. §§ 11, 24. Nevertheless, from the same C. G. 900, donations among the living and by testaments are excepted, in which impossible or base conditions are held as not added. For it is presumed that they were not seriously added with the intention of suspending the contract. From C. I. 1065, a donation under an impossible or base condition is null. And from the same C. I. 849; C. H. 792; C. L. 1743, impossible or base conditions in testaments are considered as not placed. Thus also it is had in Inst. 1. 2. t. 14. § 10. Likewise marriage is excepted in Canon Law, in which impossible or base conditions are held as not added, C. 6 de Condit. appos., provided that the base or impossible condition is not contrary to the substance of the contract.

A contract is null when the condition is potestative, namely one which depends solely on the will of him obliging himself, for example: I will give you 1000 lire, if it shall please me. For a contract of this kind, as is clear, can produce no obligation. C. I. 1162; C. G. 1174. But the contract will be valid if the potestative condition is not the will itself of the debtor, but the will of the other party, or of a third person, or some fact to be fulfilled by one of the two contracting parties. Gousset in the cited article; Troplong, della Vendita c. 1. n. 132 ff.; C. H. 1115, 1256, 1449. A condition is to be fulfilled in that sense in which the contracting parties are prudently considered to have wished to oblige themselves. C. I. 1166; C. G. 1175.

Therefore 1. the will rather than the words is to be looked at. 2. Generally speaking, the condition must be fulfilled in its own form; nevertheless, sometimes it suffices that it be fulfilled equivalently, namely when such is prudently considered to have been the will of the contracting party. Gousset in the cited article; L. 734. A condition is considered fulfilled whenever it stood through him who obligated himself under it that it not be fulfilled. C. I. 1169; C. G. 1178; C. H. 1119, 1122; C. L. 679, 1744; C. B. 162. Before the condition is fulfilled, the creditor can exercise all acts conservative of his right. C. I. 1171; C. G. 1180; C. H. 1121; C. A. 897 ff.; E. M.

973 When is a resolutory condition of a contract had? - Besides the condition about which we have spoken, which, because it suspends the contract, is called suspensive, there is another condition, which is called resolutory, because, once verified, it resolves a valid contract and restores the parties into the same state in which they were before the contract. C. I. 1158, 1164, 1168, 1183; C. G. 1183; C. H. 1123; C. A. 696; C. B. 158. - When the condition occurs, the contract ceases by the law itself, and has retroactive effect, just as if nothing had been done from the beginning. C. I. 1170; C. G. 1179. - Therefore if the thing meanwhile has been made better or worse, the advantage or disadvantage belongs to the alienator. - Once the contract has been resolved, prejudice is not done to third parties as to rights over immovables previously acquired. C. I. 1511, 1787. - A condition of this kind is understood in every synallagmatic contract, if the other party does not fulfill his obligation. Cf. n. 965. C. I. 1165; C. G. 1184; C. H. 1124; C. B. 159, 160, 161, 346 ff.

974 When is a contract under a mode had? - A mode must be distinguished from a condition, that is, a merely superadded burden, for example: I give you this estate with the obligation of celebrating so many Masses annually. Now this contract holds immediately, with the burden of fulfilling the obligation remaining on the other party; if the other party does not fulfill it, he sins against justice, but the contract does not therefore fall. C. 4 de Cond. appos. A contract of this kind is said to be with a mode. A mode added for the advantage of the one receiving, for example, I leave a thousand lire to Caius, so that he may buy himself a little field, is regularly as not written, and does not induce restitution. A mode added for the utility of others induces an obligation from justice. L. 734. An accidental or accessory base mode is to be held as not added; a principal or substantial base mode invalidates the act; for example, Titius the sectarian left you an immense sum of money, at the same time willing that you write his eulogy after death in a public newspaper, in praise of the sectarians; Caius left you a sum of money, so that you take care of the cremation of his body and retain the rest for yourself.

975 When is a contract to a term had? A contract of obligation to a term, or to a determined day, is when, although its obligation immediately arises, nevertheless execution is suspended to a determined day. C. I. 1172; C. G. 1185; C. H. 1125; Inst. 1. 3. t. 16. §§ 2, 3. A term is always presumed to have been established in favor of the debtor, unless otherwise has been agreed. C. I. 1175; C. G. 1187; in favor of the creditor and debtor, unless the thing and its circumstances demand otherwise, C. H. 1127. What is owed to a term cannot be exacted before the established day. If nevertheless it was paid before that day, it cannot be sought back. C. I. 1174; C. G. 1186. Nevertheless it is rightly sought before the day if the debtor has begun not to be solvent. C. I. 1176; C. G. 1188; C. B. 163, 186 ff.

976 When is a contract of alternative obligation had? A contract of alternative obligation is when two things are obligated disjunctively, so that the debtor is freed by paying one or the other. C. I. 1177; C. G. 1189; C. H. 1131. The choice belongs to the debtor, unless otherwise has been agreed. C. I. 1178; C. G. 1190; C. H. 1132; C. B. 262; C. A. 906. But if one thing perishes, he is bound to give the other; or its price, if this one also perishes later, namely if by his fault; otherwise he is freed from every obligation. C. I. 1180; C. G. 1192, 1193; C. H. 1134-1136; C. B. 265.

977 Note: A facultative obligation is not to be confused with an alternative obligation. In it only one thing is obligated; but the faculty is given of substituting another thing for it. Paul left his house to Peter, unless his heir preferred to pay the sum of 10000 lire. Peter cannot exact anything except the house, although the heir can pay him 10000 lire for the house. Hence, if the house perishes by chance, the heir will be bound to nothing; and in this properly lies the difference of one obligation from the other. Gousset 765.

978 When is a contract of obligation in solidum had? A contract of solidary obligation is either on the part of creditors, namely when the whole credit can be exacted by each creditor, and therefore payment made to one creditor frees the debtor from the trouble of the other creditors, C. I. 1184; C. G. 1197; C. A. 892; or on the part of debtors, namely when each debtor can be compelled to pay the whole debt, so that payment made by one debtor frees the rest as to the creditors themselves. C. I. 1186; C. G. 1200; C. A. 891. This solidary obligation of debtors is not presumed, but must be expressly stipulated. C. I. 1188; C. G. 1202; C. H. 1137. But if one received the whole, he communicates it with the rest; if one paid the whole, he seeks it back from the rest, his own part being deducted. C. I. 1198, 1199; C. G. 1213, 1214; C. A. 896; C. H. 1142, 1143, 1145. - If one of the creditors interrupts prescription, or exacts legal interest, this benefits all. C. I. 1192, 2130; C. G. 1199, 1207; C. A. 891 ff.; C. B. 421 ff. The solidary obligation or right of the testator is divided by the law itself among heirs; and therefore each owes or seeks for that portion by which he is heir; but all owe or seek the whole. C. I. 1203; C. G. 1219; C. A. 888.

979 When is a contract of divisible or indivisible obligation had? A contract of obligation is divisible or indivisible from a divisible or indivisible object; namely if it is composed of some thing which, when it is handed over, or of some deed which, when it is put into execution, can be divided, or not, whether from the nature of the thing, as a horse; or from law, as a mortgage; or from the acceptance of the contracting parties, as a pair of horses. C. I. 1202; C. G. 1217. If you have bought one hundred casks of wine and twenty perish, the purchase still holds if it was made divisibly. If you donate a horse, and then learn that the horse is not only yours, but yours and your brother's at the same time, the donation does not hold, since it was made indivisibly. From C. G. 1330, obligations are indivisible among the parties; they are applied divisibly only to their heirs. If a debtor dies, to whom there are several heirs, if he himself obligated only one to pay, the obligation is indivisible; otherwise the debt will be divisible.

Likewise, if a creditor dies, to whom there are several heirs, if he himself leaves the credit to only one, who can exact the whole credit, it will be indivisible; otherwise it will be divisible. C. I. 1204, 1205; C. G. 1220, 1221. Those who indivisibly owe something, each owe the whole but not wholly; and those who indivisibly are creditors of some thing or work, the whole is owed to each, but not wholly.

The whole, because the thing is indivisible. Not wholly, because the right or obligation of the whole is not in each one, but in all; and thus if two promised you one hundred gold pieces for buying an estate, both owe you one hundred; hence each is bound to the whole, but each one of them does not owe to give you one hundred, and therefore they are not bound wholly. For this reason he who pays or receives seeks back from the rest, or communicates with the rest, according to each one's part. C. I. 1206, 1207; C. G. 1222 ff. - C. H. 1149 ff.; C. A. 888 ff.; C. B. 356, 420.

If several are obligated divisibly to one, or one is obligated divisibly to several, for example if Titius, Sempronius, and Caius owe 90 lire to Aurelius, or Aurelius owes 90 lire to Titius, Sempronius, and Caius, and Titius, for example, is unable to pay his part of the debt, the other two are not therefore burdened; and if Titius condones to Aurelius his part of the credit, Aurelius is not therefore freed from paying his part to Caius and Sempronius.

Therefore generally if one of the creditors has remitted the debt, or the debt has been remitted to one of the debtors, the whole thing is owed to the remaining creditors, and the remaining debtors owe the whole thing, but with the price of that part repaid which belonged to him who remitted, or to whom it was remitted. If three persons divisibly sell an ox to someone, and by the fault of one after the sale and before delivery the ox perishes, the other two furnish nothing, and nevertheless exact the whole price, namely what is owed to themselves for a third part to each. Pothier, delle Obbligaz. n. 273. If several have divisibly promised one and the same individual thing to one person, for example to build a house, and they have not built it, each is liable for his part of the damage. C. I. 1216; C. G. 1232. Cf. Troplong, della Vendita cap. 4. a. 1647. n. 576 ff.

980 When is a contract with a penal clause had? - What is understood by earnest money? R. To the first: A contract with a penal clause is when someone, to firm an obligation, binds himself to something if he does not keep it. C. I. 1209; C. G. 1226; C. H. 1152; Inst. 1. 3. t. 16. § 7. Hence the debtor cannot exempt himself from the obligation by paying the penalty, unless this has been expressly established. C. H. 1153; C. A. 1336. If the principal obligation is invalid, the penalty is invalid, but not conversely. C. I. 1210; C. G. 1227; C. H. 1155. The penalty is owed from the time when he is placed in delay, and indeed from justice if it is sought, for at least culpable non-execution of the principal obligation; but by no means are both the penalty and the principal thing owed at the same time, unless it was established for simple delay. C. I. 1211-1213, 1229, 1230; C. G. 1228-1130; C. H. 1153; C. A. 909-911. Cf. C. B. 339 ff. A conventional penalty is owed before any sentence, since such a penalty involves a pact.

R. To the second: What is given in advance by the contracting parties holds the place of security for compensation of damages, if the agreement is not fulfilled, unless otherwise has been agreed, and is called earnest money, caparra. The party which is not at fault, if it does not wish to urge fulfillment of the agreement, can retain for itself the security accepted from the other; or exact double of that which it gave. C. I. 1217; C. A. 908-910. Cf. C. B. 336 ff.

981 When is a contract under a cause, or under a demonstration, had? When is a contract of this kind invalid because of error? R. To the first: An obligation under a cause or under a demonstration is when a cause is expressed, or the thing is designated; for example, I leave Titius one thousand lire because he undertook my patronage; I leave Titius one thousand lire which I received from Sempronius.

R. To the second: In a contract under a cause (because), or under a demonstration (I sell this, or so much), error does not invalidate unless it pertains to the essence of the thing. Hence, as to cause, if someone sells to another fields which each considers to be adjacent to fields which that other already possesses, but it happens that other fields are described in the instrument, the contract will be null; but otherwise if one or the other falsely thinks they are more fertile. - If someone contracts with a man as with a physician, who nevertheless falsely professes the knowledge of healing, he is not held by the contract; but otherwise if he summons a certain less skilled physician whom he thinks to be another of the same name, celebrated by reputation. As to the thing, if the error is in quantity, the whole thing is owed if the quantity was designated demonstratively (this); but if taxatively (only so much), the excess of quantity is not owed. Now a thing is considered designated demonstratively if the thing is expressed in the first place, and afterward its quantity; for example, I leave Titius my estate of thirty iugera. But taxatively if the quantity is expressed in the first place, then the thing; for example, I leave three gold pieces in such a box. But the circumstances of things must be weighed, and from them the intention of the contracting party must be investigated. - Gur. 794; Lugo d. 23. nn. 111, 112; Resp. Mor. 1. 6. d. 17; Inst. 1. 2. t. 20. § 29 ff.; C. A. 562, 675, 676, 677, 901; C. L. 1745, 1746.


V. On Promise

982 What is the order of matters to be treated? Having explained the general doctrine of contracts, we now make a step toward their various species. We shall speak first of gratuitous contracts; then of onerous ones.

983 What is a promise? A promise is a deliberate and spontaneous obligation of fidelity, made to another concerning some good and possible thing. - Deliberate and spontaneous: because through it we freely assume an obligation toward another, so that we may confer some benefit on him. Hence an indeliberate or half-deliberate promise, extorted by fear or fraud, gives birth to no obligation. S. Th. 2. 2. q. 89. a. 7 ad 3. Obligation of fidelity; for by a promise we ordinarily oblige ourselves only from faith, or the virtue of fidelity, by which deeds correspond to words. Concerning some good thing: for a promise concerning a bad thing gives birth to no obligation, according to R. 60 of Law in the Sixth: In evil promises it is not expedient to keep faith. This is to be understood even if the promise had been firmed by oath; for according to R. 58 of Law in the Sixth: An oath furnished against good morals is not obligatory. And possible; for according to R. 6 of Law in the Sixth: No one can be obligated to the impossible. - C. A. 861.

984 You will resolve: A promise differs from a simple proposal in this, that one promising obliges his fidelity to another, or himself from the virtue of fidelity, or even of justice; but one proposing does not oblige himself to another, but only determines himself in the present to do or omit something in the future. Hence he who does not keep a simple proposal, for example of fasting or of paying certain prayers, per se does not sin, unless he is obligated from elsewhere to doing something similar; but only the ugliness of inconstancy follows, beyond and against his intention. S. Th. 2. 2. q. 88. a. 1; Lugo q. 22. n. 1.

985 Does a promise not yet accepted oblige? A promise does not oblige before acceptance by the promisee, that is, of him to whom the promise is made, or without it. It is proved: Because an active right on the part of the promisee must result from his own acceptance; and therefore without this, neither can a passive obligation in second act result on the part of the promisor. Moreover, every pact must be perfected by the consent of each party making the pact. Therefore also a promise. C. A. 861.

986 You will resolve: Therefore before acceptance a promise is revocable by the promisor, because before acceptance it gives birth to no obligation and still remains in the power of the promisor. From C. A. 862, if the promise is verbal, it must be accepted immediately; if written, acceptance must be made and notified in the time established by law; before that time it cannot be revoked, but after it has elapsed it is no longer obligatory. But someone can accept through another chosen for this, or through another who has care of him, for example a father for a son, a religious for a monastery, a Prelate for his Church, a wife for a husband. For he is considered to constitute one person morally with him. From C. A. 881, no one can make or accept a promise through another, except in cases determined by law. A promise, whether made through a messenger or through a mandatary, if revoked before acceptance, does not hold.

But if it is made through a mandatary, it is necessary that the revocation become known to the mandatary; and if it could not become known, the revocation has no value, and the promise holds just as if it had been made by the mandator himself. If the promisor dies before acceptance, a promise through a messenger or through a mandatary does not hold, for the mandate ceases. If the promisee dies before acceptance, the promise can still be accepted by the family and by the heirs, if the promisor intended these persons also per se and principally; otherwise, however, the promise remains altogether invalid. Cf. 991, 1002.

987 How does a promise oblige? A simple and gratuitous promise, speaking per se, obliges only under venial sin. It is proved: Because the obligation of a simple promise arises only from the virtue of fidelity, which per se obliges only under venial sin. Hence by the common judgment of men, violations of simple promises are customarily esteemed little. L. 837.

Speaking per se; for by accident even a gratuitous promise could oblige under mortal sin, as would happen: 1. When the promisee, because of the promise not fulfilled, would incur grave damage. 2. When the promisor would confirm the promise by a promissory oath; for thus he would at the same time be obligated from the virtue of religion. 3. When the promisor would confirm his promise by a handwritten document, so that the promisee could act civilly; for thus he would at the same time be obligated from the virtue of justice. Therefore someone can oblige himself from justice, and then he is gravely obligated in grave matter. "It does not appear," says Lugo d. 23. n. 91, "why you could not gratuitously and without any preceding debt wish to oblige yourself from justice to another to give or do something afterward in his favor. For just as you can gratuitously donate to him a house, and therefore transfer into him some real right in the house, which is the object of proper justice, why could you not also gratuitously transfer into him a right, not in the thing, but to the thing, and constitute yourself his debtor from a debt of justice? Indeed, all that which can be given for a price can also be given gratis, and just as you can sell a house for a price, so you can also donate it gratis; and thus in each case equally you give a proper right of justice in the house. Therefore, just as, with a price accepted, you can oblige yourself from justice to doing or giving something afterward, from which obligation you give a right from proper justice against yourself, so you will be able to give this very right gratis, and constitute yourself debtor from justice, just as if you had received a price for this obligation." "And here Sanchez, Sporer, and others commonly with Tournely note that to constitute grave matter in a promise, matter four times greater than in mortal theft is required, because the promisor acts concerning his own, but the thief concerning another's." L. 720; S. Th. 2. 2. q. 88. a. 3 ad 1.

L. Si pollicitus ff. de Pollicitat.; Gousset 782.

988 Is a right to the thing given through a promise? If by a promise someone obliges himself from justice, although a right in the thing is not given, nevertheless a right to the thing is given. For justice obliges to not harming another's right; therefore if at least a right to the thing is not transferred to the other, that promise no longer obliges from justice. But if by a promise someone obliges himself only from fidelity, no right to the thing is given to the other in any way... "For fidelity does not oblige to that which I owe to another, but to that which I owe to myself." Lugo l. c. n. 14. One failing faith injures no right of the promisee, because he has bound not the thing, but merely his own fidelity; hence he is not unjust, but lying and unfaithful.

989 Does an onerous promise, once the condition has been fulfilled, oblige under mortal sin? R. Affirmatively, per se. It is proved: Because a promise under an onerous condition, once the condition has been fulfilled, obliges from justice; but the obligation of justice per se, and from its genus, is grave. Hence, when the condition is gravely onerous and the promisor would subtract much from the reward, he would sin mortally; but when the condition is only lightly onerous and the promised reward is great, the promisor would sin only venially, even if he subtracted more, because as to the excess he seems to have obligated himself only from fidelity. C. B. 780, 782.

990 What about promises as they are generally customarily made? - Simple promises, as they are commonly made, do not urge even from fidelity, because commonly there is not in the mind of the promisor an intention of obliging his faith; therefore they enunciate a mere proposal. - Gousset 781, 783.

991 Whether, or how far, does a promise oblige if before execution the promisee or the promisor dies? R. To the first: It obliges in no way if the promise was made principally in favor of the promisee; because, with him dead, the end intended in the promise ceases. But otherwise if the promise was made chiefly in view of the family of the promisee, or of his heirs.

R. To the second: When the promisor has died, if the promise was to be fulfilled from justice, furnished with the due conditions, it must be fulfilled by his heirs; because every real obligation must pass to the heirs in the same mode and by the same title by which the promisor was obligated. Therefore, under grave or under light obligation, from justice, the heirs will be bound just as the promisor, while he was living, was bound. This same thing seems to have to be said of a donation, if the donor, after the donation has been made, dies before delivery of the thing. Cf. 994. If the promise was to be fulfilled only from fidelity, then the heirs per se are freed from every obligation; since such a promise involves a personal obligation, which does not pass to the heirs. Per se; unless, namely, the contrary will of the promisor is established. C. A. 900-955.

992 How does the obligation of an accepted promise cease? - It ceases on account of the following causes: 1. On account of condonation by the promisee; for anyone can renounce his own right. - 2. On account of change of the object, namely if the thing promised meanwhile became impossible, illicit by laws, or harmful or useless to the promisee, for whose utility and advantage it was made. C. A. 936. - 3. On account of a supervening change of state of the promisor or of the promisee, so that the promisor would not have promised if he had foreseen this change; as, for example, if someone promised one hundred florins to a poor person, and meanwhile he himself falls into poverty, and needs them for sustaining himself or his family honorably; or, if someone promised marriage to a girl who afterward becomes poor, very deformed, or is corrupted by another. - 4.

On account of ingratitude of the promisee; for this not only takes away the obligation of the promise, but also, if it is grave, makes a donation revocable, as is had in C. ult. de Donat. 5. Through compensation, namely when two persons promised something to each other, and one does not wish to stand by the promises; for, as is said in R. 75 of Law in the Sixth, In vain does someone ask faith to be kept to himself by him to whom he refuses to keep the faith furnished by himself. 6. On account of defect of the condition, or of the principal cause of the promise itself; as if someone promised something to another on account of poverty, whom afterward he finds not to be poor. For a promise is always considered made under such tacit conditions. Struggl 23; L. 720; S. Th. 2. 2. q. 110. a. 3 ad 5; Gousset 784.

993 What about promise from civil law? Promise is admitted in Roman Law, Dig. 1. 50. t. 12; likewise C. A. 861 ff. And it is also admitted in C. B. For in a. 780, a promise of some prestation in a contract is admitted, which must be established in writing; in a. 518, a promise of donation is admitted, which must also be established by a legitimate act; in a. 610, a promise of loan for consumption is had; in a. 656, a promise of salary for negotiation of marriage, which promise nevertheless gives birth to no obligation; however, what was paid on that account cannot be sought back. In a. 657 ff., there is question of public promise of some reward, which induces the obligation of payment. And promise is had several other times in the same Code, especially promise of a prestation to be paid to the bearer, concerning which there is question in a. 693 ff. From C. I. and C. G. nothing special is had concerning promise. From C. G. 893, it is drawn that no civil action is given from a simple promise. From C. I. 710, promise does not seem to be excluded from the various modes by which one's own rights can be transferred to others. The same must be said of C. H. 1089, 1254. But specifically there is question in C. G. 1589, 1590 concerning a promise of sale, and it is not distinguished from sale itself. But cf. here n. 1129. There is also question of it in C. H. 1451, and those contracting have the right to reclaim execution of the contract. In C. I. 53, 54, there is specific question of a reciprocal promise of marriage, which produces no legal obligation. Nevertheless if it was made by public act or private writing, or if publications were made by a civil magistrate, the one promising, who without just motive refuses to execute the promise, is bound to compensate expenses made by the other party in view of the promised marriage.

The same is prescribed in C. H. 43, 44. Likewise there is question in C. I. 1129; C. G. 1120; C. A. 881 concerning promise of the act of a third person; for example, that Titius will give surety for you. A promise of this kind gives a right to obtaining indemnity from him who obligated himself, or promised the ratification of the third party, if that one refuses to fulfill the obligation. Besides, if he promised only that he would take care that the other give or do, if he took care of this in vain, he is bound to nothing further. The same can be drawn from C. H. 1254. Lugo d. 23. n. 114. C. H. 836; C. G. 1326.


VI. On Donation

994 What is donation? Donation, strictly said, is the liberal conferral of some gift. Of a gift; a gift is whatever is given liberally to someone with the mind that it become the receiver's. Is given, namely from one's own patrimony; hence, if someone, for example, renounces an inheritance or legacy, it is not properly donation. Liberal conferral; for the gift which is conferred on another by donation ought not to be owed to him from justice, nor ought the one giving the gift oblige the other to furnish something else; donation ought to be an act of liberality, and not of justice. C. I. 1050. Meanwhile, nevertheless, a consequent debt of gratitude, or even an antecedent one, is not repugnant to donation, and therefore donation can be remunerative from gratitude, or an act of gratitude, although thus it recedes somewhat from the properties of donation. C. I. 1051. Conferral; for by donation the thing donated is not promised as to be given in the future, but in the present, by act, is given. Conferral; for by natural law, even before delivery of the thing, the thing donated becomes proper to the donee; for donation is a consensual contract, not a real one. But in order that donation induce an obligation in the donor, acceptance by the donee is necessary. For no one by natural law, without his own consent, can acquire a right in another's things. L. 725, 726. It can be accepted either by oneself or through a procurator.

C. A. 938-942; C. H. 618, 619, 623, 629, 630; C. B. 516, 517; C. L. 1452, 1454, 1455. But although donation generally does not hold before acceptance by the donee, nevertheless a donation made to a church or to another pious cause holds before it is accepted. The reason is that the thing is considered donated or promised to God Himself, who is present everywhere and immediately accepts. Ferraris v. Donatio a. 1. n. 26; L. 726.

995 Of how many kinds is donation? - Donation is divided 1. into liberal and remuneratory. The former is that which is made from the pure virtue of liberality and without a debt of gratitude; but the latter is that which is made at the same time from the virtue of gratitude, and from the motive of compensating this debt. C. I. 1051; C. H. 618; C. A. 940.


	Into donation mortis causa and among the living. The former is that which is made by the donor in view of impending death, and consequently from its nature is revocable before death, because of this implicit condition imbibed: If I shall have died in this illness, in this danger; or, I shall not have revoked the donation before death. Through it there is had a right to the thing, or even in the thing, which is not had in a testament, and it is essentially revocable, and in this it differs from donation among the living.



996 He resolves: A disposition by which someone now and irrevocably gives to another the ownership of a thing, while reserving to himself its use or usufruct until death, is not a donation mortis causa, but inter vivos. C. I. 1074; C. G. 948. Nor are those dispositions to be regarded as donations mortis causa, but as donations inter vivos, by which sick persons actually and irrevocably give to persons present, e.g., relatives, servants, friends, movable or even immovable things, without any condition regarding death. Promises which are commonly made in life concerning some thing to be given at death to relatives, servants, or friends, do not have the force of a donation mortis causa; nor by force of such a promise will anyone be able, commonly speaking, to claim even the least thing; because such promises are usually intended to denote nothing other than a mere purpose, or good intention of making a donation at some other time. Care must therefore be taken lest relatives, servants, and friends too readily interpret the will of the deceased in their own favor, and accordingly secretly carry off various things under pretext of a promise or donation.

997 Whether a donation mortis causa is valid? By natural and common law a donation mortis causa is valid. The reason is that in itself it is a certain legitimate way of disposing of one's own goods, provided it is clothed with the due conditions. Namely: 1. It must be made in view of death; otherwise it would be judged a donation inter vivos. 2. It must be accepted by the donee himself; for no one can acquire a right in another's things unless he first consents. 3. It must not have been revoked. If the donee dies before the donor, it is revoked by that very fact, and it does not pass to his heirs, at least in the rigor of law, because it was not directed to them. It is likewise revoked if the donor survives the danger of death, and the donation was made precisely in view of the proximate danger of death. Inst. 1. 2. t. 7. § 1.

998 Whether a donation mortis causa is valid also according to more recent laws? - As regards the more recent laws, according to C. B. 2301 ff. a donation mortis causa is explicitly admitted, under the condition, namely, that the donee survive the donor. A contract by which someone is obliged not to revoke it is null. According to C. A. 956, a donation mortis causa, the prescribed formalities being observed, is certainly valid as a legacy. And it is valid also as a donation, if the donee has accepted it, and the donor has expressly renounced the faculty of revoking it, and has handed over to the donee a written document. According to C. L. 1457; C. H. 620, a donation is admitted which has effect at the death of the donor; and it is governed by the same laws as testamentary succession.

According to C. I. 710 and 827, a donation mortis causa more truly is valid, like any other disposition and agreement for transferring ownership in conscience. According to C. G. there is a grave difficulty on account of art. 893, by force of which one cannot dispose of his goods gratuitously except by donation inter vivos and by testament. But more probably it is also valid; for in art. 967 it is said that one can dispose of his goods by testament, whether under the title of institution of an heir, or under the title of legacy, or under any other designation suited to manifesting his own will. But a donation mortis causa is reduced to a testament or to a legacy, or at least is another norm suited to manifesting one's own will. And indeed, if that donation were written in a testament, it would be valid as a legacy. Hence at most the general doctrine of a contract lacking legal forms would have place here. Besides, that donation certainly seems to be valid as a conditional donation inter vivos, as is a donation in view of marriage, cf. art. 1083, if it is not revocable at the donor's nod, but only from the event of health; for then the condition is casual, containing nothing contrary to law. Moreover, if a donation mortis causa is annulled according to French Law, "it is indeed annulled by the sentence of the judge, but probably not by the very fact." Gur. Cas. 816. Namely, there is in this contract its own natural force, which C. G. itself recognizes in several places, aa. 1235, 1311, 1338, etc. Therefore before the sentence of the judge it will be valid in conscience. Finally, "very grave interpreters of the law, e.g., Merlin and Delvincourt, assert that manual donations mortis causa are valid, provided there is delivery or relinquishment (dessaisissement); and the Supreme Court so declared on Dec. 12, 1815." Gur. Cas. 811, Comp. 836; Gousset 797, 798 and on a. 893; L. 741-743.

999 He resolves: A donation under the condition that it be restored if it is demanded back is more probably valid; for "although it is not valid as a donation inter vivos, which requires that the donor irrevocably strip himself of his thing, nevertheless it can be valid as a donation mortis causa, on account of real delivery, which ought to have no less force, even though no mention of death is made." Gur. 836; C. L. 1473. He to whom a movable thing has been given mortis causa can secretly take it after the donor has died, provided he is certain about the donation and the last will of the deceased. For the thing was not given so that it would be paid by the heir, which is proper to a legacy, but so that it would be taken by the donee himself. Then, too, he has a right in the donated thing; for a donation mortis causa is a conditioned donation, which through the death of the testator becomes absolute. Therefore, when the donor has died, the donated thing at once passes absolutely into the ownership of the donee. Cf. 997. Therefore here he can take it as his own. Hence, if he is compelled by the judge to take an oath that he has received nothing from the goods of the deceased, he can assert under oath that he has received nothing from the goods of the deceased, namely, nothing which was not his own. - Gousset 797 and on a. 931.

1000 What is the nature of a donation inter vivos? - A donation inter vivos is an act of spontaneous liberality, by which the donor strips himself irrevocably of the thing donated in favor of the donee, who accepts it. C. I. 1050; C. G. 894; C. L. 1456; C. A. 938, 946. - He strips himself actually and irrevocably; nevertheless nothing prevents a donation from being made under a condition, whether suspensive or resolutory.

C. I. 1066, 1078; C. G. 944, 953. A suspensive condition is tacitly present in donations which are made on account of marriage, C. I. 1068; C. G. 1088. A resolutory condition is tacitly present in reciprocal donations which two persons make to each other, cf. C. I. 1083. But a condition invalidates a donation when it is placed wholly in the power of the donor, C. I. 1066; C. G. 954; or when it imposes on the donee the burden of satisfying any future debts whatsoever of the donor, C. I. 1067; C. G. 945; or when it establishes that, if the donee or his children die first, the donated thing is to revert to someone other than the donor himself, C. I. 1071; C. G. 956; except in the case in which testamentary substitution is permitted, C. L. 1473; and according to the same C. L. 1474, substitution in favor of a third person, contrary to the preceding disposition of the law, is null, but does not produce the nullity of the donation. So also C. H. 641. One can, however, donate under reservation of usufruct for himself, and, when he is gone, also for others, but not by calling others successively one after another. C. I. 1074. Cf. C. G. 949; C. H. 640. - If the donor reserves to himself the faculty of disposing of some object or some sum which is included in the donation itself, if he dies before that disposition, such object or sum passes to the heirs of the donor, not to the donee himself, notwithstanding any contrary clause.

C. I. 1069; C. G. 946. It is otherwise according to C. L. 1464; C. H. 639. In favor of the donee, to whom at once the ownership of the donated thing is irrevocably transferred, namely a right in the thing; whence donation differs essentially from a promise, which gives only a right to the thing. Nor is delivery of the thing required, as is openly clear from C. I. 1062, 1125; C. G. 938, 1138. Cf. Rogron on aa. 711, 937, 1138; L. 732. But delivery is required by C. A. 943, if the donation is verbal; and by C. H. 632, if a verbal donation concerns a movable thing; otherwise in both these Laws it does not obtain effect. Cf. 1011. Who accepts: without acceptance there is as yet no donation, both in positive law and in natural law. For this reason it can be revoked, even if it has been confirmed by oath, because the oath follows the nature of the act. C. I. 1057; C. G. 952; C. H. 629; Lugo d. 23. n. 42; Inst. 1. 2. t. 7. § 2; L. 725-727.

1001 Whether an absent person sufficiently accepts a donation when he receives the message or the donor's letters? "A donation made to an absent person, if it is made through a messenger, can be revoked until it is accepted before the messenger; for it is not sufficient if it is accepted before others. But if the donation is offered by letters, Viva says it is sufficient that the letters reach the donee. But Lessius and the Salmanticenses say that more is required, namely, that letters or a messenger of acceptance be sent back, so that the donation may be valid." L. 725, 728. Certainly, in a gratuitous contract, because it produces an obligation in one person only, the union of wills seems sufficient in that one person alone who acquires the right. Cf. here n. 340. This as regards natural law. Cf. n. 940. As regards positive law, cf. 1011.

1002 What if the donor, after sending a messenger, has revoked the donation? If the donor revokes the donation before it is accepted, and the revocation becomes known to the messenger whom he sent, the messenger can no longer effect anything; since every power of offering or delivering has been taken from him. - But if the revocation does not become known to the messenger before execution, then a distinction must be made: either he acts only in the manner of a messenger reporting another's donation, or delivering the thing, or he has a mandate to make the donation. If the former, the subsequent donation is invalidated by the revocation that has been made, because consent on the part of the donor is entirely lacking. If the latter, his acts are valid, and the donation can be validly accepted. For the mandator is bound to ratify what by force of the mandate has in good faith been done in his name. This as regards natural law. As regards positive law, cf. 986, 1011.

1003 "Whether after the death of the donor a donation can be validly accepted? - Lessius distinguishes. If the donation has already been made, and the donor before death sends a messenger or letter, then he judges that it can be accepted. The reason is that the donation remains virtually in the letters or messenger sent. And Sanchez, Lugo, and Viva probably hold the same. But Lopez ... and others more probably deny this ... and the Salmanticenses judge it probable, because after the death of the donor his will cannot be united with the consent of the donee, as is required for acceptance.... But if, say Lugo, Lessius, and Sanchez, the donation has not yet been made, but has been ordered to be made by a messenger, even through a gift sent by him, then after the death of the donor the donation can no longer be accepted, from L. Inter causas ff. Mandati, etc., where it is expressly declared that a mandate expires after the death of the mandator. Notwithstanding this, however, Sanchez says that the donation can be accepted, because here the mandate, since it is a certain favor granted, does not expire by the death of the mandator.

And Lessius and Viva, etc., deservedly think this probable.... Nevertheless it must be noted with Lugo, Molina, and Sanchez, from the same L. Inter causas, that if the donation has been made by a messenger, while the messenger and the donee are unaware of the death of the mandator, then the donation will be valid." L. 730; Lugo Resp. Mor. 1. 4. d. 6. n. 6; Ithur. Cas. 8.

But there is a grave difficulty in this, that the donee should validly accept the donation after the donor's death; for then the donor by death has already ceased to be owner of the donated thing; and it can no longer be a donation inter vivos, but a legacy, which is quite different. Cf. 986. - This as regards natural law. As regards positive law, cf. 1011. - Gousset 799; C. H. 623, 629; C. L. 1465.

1004 When the donee has died before acceptance, can his heir accept the donation? Sanchez, etc., affirm it, because the heir represents the person of the deceased. Lessius, the Salmanticenses, etc., however, more probably deny it, because the heir succeeds to the real rights of the deceased, but not to personal rights, such as the right of accepting a donation; because liberality adheres to the person. Lessius nevertheless concedes that if the heir is the son of the donee, he could accept by equity, since such is then presumed to be the mind of the donor. L. 731. Cf. 986. This as regards natural law. As regards positive law, cf. 1011. - C. H. 630.

1005 What, by natural and positive law, concerning the capacity of the donor? By natural law all those can donate who can alienate their goods; for donation is a species of alienation. Hence it is required that the donor be sound in mind, and that he not have been declared incapable by law when he completes the donation. From Roman law the following are incapable of donating: 1. Those who are both deaf and mute from birth, unless they know how to write. 2. Those condemned for a capital crime. 3. Wards or minors below puberty, unless it concerns things of slight importance. 4. Spouses between themselves, unless the donation is of slight importance. 5. A father toward a son remaining under his power, except for the sake of marriage, war, studies, and the like. 6. "If anyone has brought ruin upon himself by the nuptials of an incestuous and forbidden marriage, let him be deemed to have neither wife nor children from her. Let him, surviving or about to die, give or leave absolutely nothing to the aforesaid, either through an interposed person or otherwise." L. 6 de Incest. et inutil. nupt. C. Cf. Nov. 89, Cap. 15. 7. "If anyone has legitimate children, he cannot leave or give to natural children and to their mother, or to a concubine, more than one ounce; ... or if there are no children, but only a concubine, we permit half an ounce to be left or given to her." Nov. 89, Cap. 12. An ounce is the twelfth part of an inheritance. - L. 721 ff. According to C. L. 1476; C. H. 624, all who can contract and dispose of their own goods can donate. According to C. I. and G., those cannot donate who, by the same law, cannot make a testament; and regularly minors, C. I. 763, 1052, 1386; C. G. 902-904, 1905; wives, C. I. 134; C. G. 217, 905; and incapable persons interdicted and renounced, C. I. 1052, 1387; C. G. 502, 902. - According to C. I. 1054; C. H. 1334, spouses cannot, during marriage, give to one another. According to C. L. 1178 ff., spouses can make donations between themselves; but these are always revocable. According to C. G. 1094, 1096, 1098, 1099, donation between spouses is admitted, yet it is always revocable; and generally they can give to each other, inter vivos or by testament: 1. If there are no descendants, whatever they could give to an outsider as to ownership, and moreover the usufruct of the part of the inheritance reserved to ascendants. 2. If there are descendants, either a fourth part of the goods as to ownership, and at the same time another fourth as to usufruct, or only the usufruct of half the part. 3. If a spouse has children from a preceding marriage, he cannot give to the new spouse beyond the part which falls to the child who receives less than the others, nor exceed a fourth part of the goods.

According to C. Comm. G. 446, acts transferring ownership of goods, whether movable or immovable, by gratuitous title, of merchants who have made cession of goods, within ten days before the sentence of the tribunal declaring the day of the same cession, are null and without effect. According to C. Comm. I. 707, the same acts are null by full right from the day of cession. Cf. n. 1022; L. 721, 723, 724. From Canon Law, rectors of churches, and beneficiaries, as well as all administrators of ecclesiastical goods, and Regular Prelates, cannot donate immovable goods and precious movable goods dedicated to God without the Apostolic Beneplacitum. Extrav. Ambitiosae de Reb. eccles. non alienand. - From Trent, sess. 25, c. 16 de Reg., donations and renunciations, even sworn ones, which are made by those entering Religion, are invalidated unless they are made with the permission of the Bishop or vicar within the two months immediately before profession, and profession follows afterward. Cf. L. 1. 3. n. 935. From the Norms of the S. C. EE. et RR., June 28, 1901, n. 121: "That Sisters perpetually professed may licitly strip themselves of the radical ownership of all their goods by acts inter vivos, the permission of the Apostolic See is required."

1006 Whether someone validly and licitly accepts a donation from one who is burdened with debt? Lessius, Molina, Navarrus, etc., affirm it, and Lugo and Paludanus apud St. Alphonsus think it probable. The reason is that he can indeed transfer ownership, since he is still the true owner of the thing which is donated; while you, in accepting, are not the per se and efficacious cause of the creditor's loss, but only the accidental and permissive cause. The per se and efficacious cause is only the donor, for he himself is the one who determines to make the donation. Therefore, provided you have not induced him to donate, you do not sin against justice. Nor do you sin against charity; for this does not oblige you to reject a grave advantage of your own, in order to preserve debtors unharmed.

But Paludanus, Bonacina, Lugo, and others apud the same St. Alphonsus more truly and more commonly deny it. The reason is that the donee is the true per se and efficacious cause of the creditor's loss; for donation essentially does not consist in the will of the donor alone, but also in the will of the acceptor, without which no alienation or donation exists. Therefore, just as the donor injures justice by rendering himself unable to pay, about which no one doubts, so also does the donee cooperating in the unjust action of the donor with damage to the creditors. Hence he is bound to restitution of the loss. Nor indeed is it valid to object that alienation in itself is not the cause of the creditors' loss, but the condition of the alienator. For this condition in the case either exists from that alienation, or at least is aggravated by it. L. 722; H. A. tr. 10. n. 128. Each opinion seems not to lack its own probability. - Ithur. Cas. 8. n. 12; L. 812, 694, 695; D'Annib. ed. 4, p. 2, n. 433. Cf. here 1005 at the end.

1007 Note: According to C. I. 1091, 1092; C. G. 920, 921, creditors are not granted the right of demanding reduction of a donation made by one burdened with debts. This right is granted only in an inheritance, if the legitime has been injured, to the heir in whose favor the law has reserved the legitime. According to the same C. I. 1235; C. G. 1167; C. A. 953; C. H. 643, creditors can indeed impugn acts done by debtors in fraud of their rights. Alienation is in fraud if by it the debtor has been made unable to pay, and this did not escape the knowledge of the alienator in gratuitous contracts, and of the alienator and receiver in onerous ones. Yet fraud does not harm third parties who, not participants in the fraud, have acquired rights in an immovable before the petition for revocation of the alienation was transcribed. C. I. 1235. Hence the alienation that has been made is valid, and the thing alienated in fraud passes into the ownership of the acquirer.

According to C. H. 643, 1291, 1297, gratuitous contracts of a debtor, when otherwise, by reason of the donation made, the creditors cannot receive what is owed to them, are presumed to have been made from fraud and are rescindable. According to C. A. 950, one who is bound to support another cannot injure his right by a donation made to a third person. He who has been injured in this way will be able to sue the donee, so that the donee may furnish him what the donor cannot.

1008 What, by natural and positive law, concerning the capacity of the donee? By natural law, on the part of the donee there is required capacity to receive. But all human beings are capable who are not constituted incapable by law of receiving donations. Nor are infants, the insane, or others lacking the use of reason to be regarded as incapable, since they are capable of ownership, and can accept or occupy things through others, e.g., through parents, guardians, etc. Cf. 856. From the Common Law the following cannot accept a donation: 1. All who receive from those who cannot make donations, according to what was said in n. 1005. 2. Those receiving from persons who are burdened with debt, in fraud of creditors; and these are bound to compensate the loss which thence befalls the creditors. 3. Those receiving in defraudation of the legitime which is owed to necessary heirs. 4. Spouses. Generally the reciprocal donations of spouses are invalid. Exceptions: Unless the donation has been confirmed by oath; if the death of the donor intervenes, who dies before the donee, provided the thing was delivered during life; if the donation is remunerative, or is made mortis causa; if a wife gives to her husband so that he may obtain some dignity. L. 722, 723, 740. 5. "We allow chief physicians to receive what the healthy offer for their services, not what those in danger promise for their health." L. 9 de Professoribus et medic. 6. No one can give to a second spouse, whether by donation inter vivos or by an act mortis causa, more than to a son or daughter of a preceding marriage. L. 6 de Secund. nupt. C. 7. "He who perhaps has contracted nuptials contrary to the precepts of the laws, or contrary to the mandates and constitutions of Princes, shall obtain nothing from that same marriage, whether it was given before the nuptials or afterward in any manner whatever." L. 4 de Secund. nupt. C. From more recent Law, donation can be made to all, even to unknown persons, dishonorable persons, and those yet to be born, provided they have been conceived, and afterward are born living and viable, C. I. 1053, 724; C. G. 725, 906; C. H. 627; C. L. 1479; and, according to C. I. 1053, 1059, provided that the one from whom the person hoped to be born is already born, donation can be made to him. He is judged viable who is born after the one hundred eightieth day from conception. C. I. 160, 162; C. G. 312, 314. In doubt, he who was brought forth alive is presumed to have been born viable. C. I. 714; C. A. 23. - But generally those are excepted to whom something cannot be left by testament, C. I. 1053; C. G. 902. Moreover, specifically the spouse is excepted according to C. I. 1054; C. H. 50, 1334. Also excepted according to C. H. 1335 is the child of a spouse from another marriage, and the person of whom someone is the presumed heir at the time of the donation. Therefore to illegitimate children donation cannot be made beyond what can be left to them by testament. But just as a wife cannot give without the consent of her husband, or by the authority of justice, so neither can she accept a donation. C. G. 217, 906; C. H. 61.

According to C. L. 1478, 1489, pure and simple donations made to persons who cannot contract without due authorization produce effect independently of acceptance, insofar as they are useful to the donees. Donations made by a married man to his concubine are null.

1009 Note: According to C. I. 1055; C. H. 628, any donation in favor of an incapable person is null; according to C. G. 911, it will be null. According to C. L. 1481, a donation made to an incapable person produces no effect. Cf. C. H. 1334, 1335.

1010 What is the quantity of goods which can be given? Goods which are in commerce can be donated, and regularly all those which someone has at present, but not future goods; the legitimate portion of the inheritance and what is necessary for his own subsistence always being preserved. Nevertheless one can donate that which he has in determinate hope, e.g., fruits to be born from a certain field this year; fish which he will bring back from fishing, etc.; with regular exception of the hope of a future inheritance, concerning which every pact is prohibited. Cf. 995; C. I. 1064, 1091; C. G. 913 ff., 943, 947; C. H. 634-636; C. A. 944, 951; C. B. 2274 ff.; C. L. 1453, 1460; C. He. 470.

1011 What are the special prescriptions of positive law concerning donation? On the form of donations. Manual donation, from hand to hand, and therefore of movable things, can be made without writing, even according to the more recent laws, which touch only non-manual donations and donations of immovable things. Moreover, unless these are made by public instrument, acts of donation are null according to C. I. 1056, and are subject to the penalty of nullity according to C. G. 931. Exceptions, however, must be made: 1. Donations which are, as it were, conditions of another contract, e.g., I give, I sell you a farm, from which you will give Titius one hundred gold pieces annually; for these donations are something accessory. C. I. 1128; C. G. 1121. 2. Donations by which someone renounces some right of his; for they are donations in a broad sense. 3. Remunerative and onerous donations; for these are not donations properly so called. According to C. A. 943, a donation made only verbally and without effective delivery confers no right of action on the donee. This right must be founded on a written document. - According to C. H. 632, 633, a donation of a movable thing, made verbally, requires delivery; otherwise it will lack effect, unless the donation is made in writing, and the acceptance is established in writing. But a donation of an immovable thing, in order to be valid, must be made by public writing, and acceptance must be made in the same or another writing, which will have no effect unless it is made during the life of the donor. Acceptance, if it is recorded in a separate writing, must be notified to the donor in authentic form. - According to C. L. 1488, 1459, a donation of movables can be verbal, but with delivery of the thing; however, it must be written if it is without delivery. A donation of immovables, if it does not exceed 50,000 reis, can be made by a private writing signed by the donor and by two witnesses. If it exceeds the aforesaid quantity, it must be made by public writing. But in order that they have effect with respect to third parties, they must be registered. - Cf. here n. 1000; Gousset 799 and on a. 948. On the acceptance of a donation. Only adults who are neither under guardianship nor under curatorship can accept non-manual donations and donations of immovable things. C. I. 1059; C. G. 935. Hence, for non-emancipated minors, he accepts who exercises paternal power or guardianship. Emancipated persons and incapacitated persons who have been renounced need the intervention of a curator. C. I. 231, 1059; C. G. 935. But wives according to C. I. 134 can accept without the consent of the husband; but according to C. G. 217, 934 they need the husband's consent. Nevertheless all these, if they accept by themselves, have a donation which is valid also in the civil forum until the other party protests; since restitution in integrum is granted to him, and this is clearly drawn from C. I. 1061. L. 725. - Acceptance must be expressed in the same or another act; and, if a donation has been made to an absent person, it is not understood to have been made before it has been announced to the donor. C. I. 1057; C. G. 932. Hence before this, the donation is as if it had not intervened, and accordingly the donor can meanwhile revoke the donation by his own right. And if meanwhile the donor dies, the donation vanishes. So also according to C. H. 623, 629, 630, 632, 633; C. L. 1465, 1466. For the donor has ceased to be owner of the donated thing; and if the donee could still accept the donation, the act of donation would already be turned into something wholly different, namely into a testamentary disposition. But once acceptance has been made, the donation is perfected, and transfers every right into the donee, without any need of delivery. C. I. 1062; C. G. 938. So also by Roman law, Inst. 1. 2. t. 7. § 2.

Moral bodies also cannot accept donations unless the faculty has been obtained from the Government. C. I. 1060. This disposition of the Law is in no way valid for the Church. On donation in view of marriage. Donations in view of marriage can be made and received by a minor, with the intervention of those whose consent is needed according to Civil Law for contracting marriage. They can also be made and received by an incapacitated person, with the intervention of a curator. C. I. 1386, 1387; C. H. 1329. Donations made to one or both spouses are not for that reason judged also to have been made to children to be born according to C. I. 1062, but they are indeed made to them according to C. G. 1082, if namely the spouse donee dies before the donor. These donations, made in contemplation of marriage, cannot be impugned because of defect of acceptance, C. I. 1062; C. G. 1087; C. H. 1330; nor can they be revoked because of ingratitude or because children have been born, C. I. 1087; C. H. 1333. Cf. C. G. 960. But they are null if marriage does not follow, C. I. 1068; C. G. 1088; C. H. 1333; C. A. 1247, or if it is pronounced invalid; nevertheless rights acquired by third parties remain, indeed also the rights of children, if at least one of the spouses contracted it in good faith. C. I. 1068. - Inst. 1. 2. t. 7. § 3. Cf. here n. 1022. On the nullity of donations because of omission of legal forms. Donations null in the external forum because of defect of form are not also null in the internal forum. This is clear: 1. Because, generally, a natural obligation independent of civil obligation is admitted according to C. I. 1237 and C. G. 1235. Hence he who has voluntarily satisfied a natural obligation cannot reclaim what has been paid. Therefore there is a certain natural obligation to satisfy a donation which has not been clothed with the formalities prescribed by law. And as regards C. I., this is most clearly confirmed by art. 1311. - 2. Donations under the form of an onerous contract, e.g., of sale, between persons capable of disposing of their own goods and of receiving, are certainly valid if they contain nothing contrary to the laws. And this is proved from actual jurisprudence. Moreover this jurisprudence openly shows that the prescribed formalities of donations do not touch the donation itself, but only the act or instrument of donations; otherwise all donations disguised under another onerous contract would be null. - 3. For the law itself in reality does not speak of the donation, but of the act of donation, or of the instrument in which the donation is contained; namely, that the donation may be valid with respect to third parties, and in the external forum. Only the act is subjected to nullity unless it has been made according to the prescribed form. C. I. 1056; C. G. 931. Cf. C. I. 1310, 1311, 1312, 1316, 1320, etc. An act is certainly understood to be perfected when it has been made according to law, because we must take the words of the law with effect, unless the law itself has openly expressed something else. Hence nothing essential, whether by its nature or by law, ought to be lacking to it. 4. It is commonly handed down that according to the laws no formality is required for manual donations. This is drawn from the fact that the formalities prescribed in C. I. 1070; C. G. 948 are not required for the donation itself, but for the act of donation. Therefore the same holds for non-manual donations and even for donations of immovable things. The same seems to have to be affirmed according to C. A. 943. For defect of forms does not take away the right in the thing, but the right of action. There is a graver difficulty from C. H. 633, in which mention is made not of the act of donation, but of the donation itself. But even here the Code admits a milder interpretation; for it is said that, IN ORDER THAT a donation of an immovable thing BE valid, it must be made by public writing. Therefore it is not invalid by the law itself, by full right, if made otherwise. Hence also according to this Code the defect of forms renders the donation only rescindable by the sentence of the judge. According to C. B. 518, a legitimate form is required for the validity of a donation. Yet the execution itself of the promised thing supplies it. Cf. here n. 936; Gousset on a. 931. On simulated donations. Simulated donations are those which are hidden under an onerous contract, namely when the profit received from that contract is altogether notable, and with the intention of donating someone therefore sells or rents the thing for less. These donations are valid as to form, if the act under which they lie hidden is valid as to its proper form, provided they have not been made to those to whom it is not permitted to donate, or beyond that which it is permitted to donate to them. C. I. 811, 1010, 1011; C. G. 853, 854, 918.

1012 What is the obligation of donation? - Once the donation has been perfected, the donor is bound at once to hand over the thing which he has donated; and if he has destroyed it, alienated it, or made it worse, he sins gravely in a grave matter, and is bound to compensate the donee for every loss. The donee likewise is bound to fulfill the burdens attached to the donation. And if the donee has not obeyed the imposed conditions, the donation is resolved, namely, if it was made under a resolutory condition. C. I. 1065, 1078; C. G. 953; Lugo d. 22. n. 42.

1013 What are the cases in which donations do not obtain their full effect? - There are these two cases: reduction and collation.

1014 What is reduction? Reduction is: the rescission of a donation or legacy in proportion to the excess above the disposable quantity, which rescission must indeed be made by public authority. The reason is that the legitime should not be injured contrary to right. Rescission, and therefore the act, is valid, and one can retain what he has received if reduction is not demanded. But it cannot be requested except by those for whom the law reserves the legitime. Nor indeed can they, during the life of the donor, renounce this right. If the value of the donations exceeds or equals the disposable quota, the testamentary dispositions are without effect. But if the testamentary dispositions exceed the disposable quota or the portion of this quota which would remain after deducting the value of the donations, reduction is made proportionately without any distinction between heirs and legatees. Meanwhile the donee makes the fruits of the donated thing his own during the life of the donor. Manual gifts also are to be reduced, provided they are immoderate, so that excessive inequality among the children would be had thence. Immoderate, lest parents be dealt with as though they were managers of the affairs of the children. Immoderate, with attention to the conditions of the amount of the patrimony, the person giving, the cause of giving, etc. Therefore provision is made for the legitime of children by computing into the inheritance left at the time of death the things which the deceased, while living, had previously donated to outsiders: namely, for the determination at that time of the legitimate and disposable part; for the legitime is owed only from that time of death. Hence one mass, as it were, is formed from those things which the testator left when dying and from those things which he donated while living, so that the legitime may be taken from this mass. But also the debt which perhaps the testator left must be deducted. It is deducted, however, not from the donated things, but from the things left. For the things donated, since they had already been alienated by the testator, are not obligated to creditors. According to C. He. 527, alienations made by the disposer with the manifest intention of eluding the dispositions concerning the legitime are subject to reduction. - Cf. here n. 673; C. I. 821-824, 1091 ff.; C. G. 920 ff.; C. H. 654 ff., 887, 818 ff., 1036, 1039, 1040, 1044; C. L. 1482, 1493 ff.; C. He. 474 ff., 486, 522 ff.; C. A. 951, 952; L. 740.

1015 What is collation? Collation is the act by which one of the heirs brings back into the sum of the goods which the testator left to be divided among the heirs those goods which he received from the donor, so that they may be divided equally among all; unless he rather wishes to renounce the inheritance, for this is an obligation of heirs, and then he can retain those things up to the concurrence of the disposable part. The reason is that, lest equality among the children be injured, the law presumes that the testator did not so much donate as, as it were, give a part of the future inheritance. As it were; for it is a true donation: since it is in the power of the donee to renounce the inheritance and to retain the donated things up to the disposable amount, if more has been donated to him.

C. I. 1001, 1014 imposes collation upon sons and descendants only toward other descendants who are coheirs; not likewise toward legatees, or creditors of the inheritance, and other heirs. But coheirs can request collation for determining the computation of the legitime, not for completing the disposable portion. C. B. 2050 ff. likewise imposes collation only upon descendants. C. H. 1035; C. A. 787 impose it upon the necessary heir. Likewise C. He. 626; C. L. 2098 impose it only upon legitimate heirs. But C. G. prescribes collation indiscriminately for any heir, 843-846, 857. Collation in two ways can be made: 1. In kind, i.e., by bringing back the donated thing itself. 2. By receiving less. The former mode is made ordinarily in immovables, the latter in movables. C. I. 1015 ff.; C. G. 858 ff.; C. H. 1045 ff.; C. He. 628; L. 954; C. L. 2100 ff.

1016 What are the exceptions of collation? - Various donations are exempted from collation: 1. Those which the testator gave while expressly exempting the heir from collation, or under the title of a preferential right (antiparte), within the limits of the part of which he was able to dispose. C. I. 1001; C. G. 843; C. H. 1036, 1038; C. L. 2099. According to C. I. 1004, 1006, 1012, donations of ascendants made to a descendant of the heir are presumed to have been made with dispensation from collation; likewise donations made in favor of him or her who is the spouse of a descendant. Nor is an immovable subject to collation if it has perished by chance and without fault of the donee. Cf. C. H. 1038-1040, 1045; C. G. 847-860, 855. - 2. If expenses were made by the donor in someone's favor, e.g., for food, clothing, customary gifts, etc. Likewise expenses of education, nuptials, learning a craft, and similar things. For these are owed by equal right to all children from natural law itself, from piety, from paternal custom. C. I. 1009; C. G. 852; C. H. 1041, 1042, 1044; C. L. 2105; C. He. 629, 631, 632. 3. The fruits of things subject to being brought back, which the donee received before the death of the testator. For these were never in the patrimony of the father. C. I. 1013; C. G. 851; C. H. 1049; C. A. 789 ff.; C. B. 2050 ff.; Gousset on a. 852; L. 958, 959.

1017 Whether a son must bring back expenses made by a father of slender fortune for him to be promoted to the priesthood? Resp. Negatively, generally speaking, because those expenses redound to the common good of the family, namely to its honor, advantage, etc., and these are judged to have been given gratuitously by the parents. But the patrimony given by the father to the son for receiving sacred orders must be brought back into the division of the inheritance, because it can be equated with the dowry of a daughter, which necessarily must be brought back. Otherwise equality among the children would be injured, which collation intends to prevent. This is also clear from C. I. 1007; C. G. 851; C. H. 1035, 1043, 1046; C. A. 788; C. He. 626; C. L. 2104; L. 488, 455, 456.

1018 Whether expenses made by a father for the sake of a son for a doctorate, benefice, studies, books, etc., must be conferred? - Resp. Negatively, for these redound to the common good of the whole family, honor, advantage, etc. Exception: if expenses are made which are altogether extraordinary. C. B. 2050; L. 724, 950, 955. According to C. H. 1043 they must be conferred. They must likewise be conferred according to C. L. 2104. Cf. C. A. 792.

1019 Whether money used to redeem a son from military service must be conferred? Resp. Affirmatively, if he is redeemed for his own utility, because equality seems to require this; otherwise, if the son is redeemed for the utility of the father, e.g., sick, old, or poor, or for sustaining the family, because the family which receives the advantage must also bear the burden. Rogron on a. 851 Cod. civ.; Gousset 729 and on a. 852; L. 955. - According to C. H. 1043 and C. L. 2104 it must be conferred.

1020 Whether a son is bound to bring back those things which he badly spent from the paternal goods, e.g., in games, drinking, etc.; and those things which the father paid to extinguish his debts? Resp. To the 1st, negatively, provided the son did not badly consume more than the father was content that he should spend on his own support and honest recreations; otherwise, if the expenses had exceeded. Resp. to the 2nd: Those things which were given for paying debts must be conferred, unless they were contracted in lesser age and he was not made richer thereby. For these are understood to have been given by the father with exemption from collation, since the son would not be bound to pay those debts, and restitution in integrum would be granted to him by the laws. - But if the son is a debtor to the father, he is indeed compelled to impute to his own part what he owed him, as debtor, just as any other debtor would have had to restore to the heirs, not as heir and by right of collation; for only donated things come into collation. C. I. 991, 101; C. G. 829, 843; L. 543, 544, 957; C. H. 1043; C. G. 851; C. I. 1007; C. A. 788.

1021 Whether the law of collation obliges in conscience? "The law of collation regards both the external and internal forum. Nevertheless, when it is certain, whether from the verbal declaration of the donor or from various circumstances of fact, that the donation was made with exemption from collation, although this exemption, because of defect of an authentic document, cannot be proved in the external forum, the donee is not obliged to collation. But, generally speaking, the donee cannot retain the excess over the legitimate part, whatever the will of the donor may be." Gousset on a. 852. For the will of the donor was not to donate absolutely, if he did not at least implicitly dispense from collation, by imposing, e.g., on the donee the obligation of never manifesting to anyone the gifts received.

1022 What are the exceptions to the irrevocability of donation inter vivos? - A donation 1. is resolved, but not by full right, if the attached conditions are not fulfilled. Cf. C. I. 1078, 1079, 1080; C. G. 953, 954, 956; C. H. 647, 651, 1333; C. B. 525 ff. 2. It can be revoked if the donee shows himself ungrateful toward the donor in the cases and time determined by law. Inst. 1. 2. t. 7. § 2; C. B. 530; C. I. 1081, 1082; C. G. 955, 956, 957; C. H. 648-650, 653; C. L. 1482, 1488 ff.; C. A. 948, 949; unless, however, they are donations on account of marriage, and also according to C. I. unless they are purely remunerative donations. C. I. 1087; C. G. 959. 3. But it is revoked by full right according to C. G. and C. H., but not by the law itself according to C. I., because of offspring supervening, even if that offspring had already been conceived at the time of the donation, even also if it was born posthumously, or if the donor has legitimated a natural son born after the donation; excepting according to C. G. mutual donations of spouses, or of ascendants in favor of spouses, made on account of marriage; excepting according to C. I. remunerative donations and those made on account of marriage. According to C. H. 1333, donations on account of marriage are not revoked unless the marriage does not follow. According to C. L. 1482, 1483, 1486, the donor can revoke the donation because of the supervening of children, unless at the time of the donation the donor already had a legitimate descendant, or unless it was made on account of marriage. Nor can he renounce this right. Certainly just and pious is the presumption of law, that a donor lacking offspring made the donation with this virtual or tacit condition: Unless I acquire children; for everyone is judged tacitly to wish to prefer his own to outsiders. Hence every contrary agreement is also regarded as null. But since in this case the donation is revoked by the law itself, it does not revive through the death of the offspring. C. I. 1083-1087, 1090; C. G. 960, 961-966; C. H. 644-646. - According to C. A. 954, by the reception of children, donations do not vanish. 4. All donations inter vivos made by either spouse to the other can always be revoked. Nor indeed does the wife need the consent of the husband or the authority of the judge. C. G. 1096. According to C. B. 519, 528, the donor can fail to execute a donation if he is in need, or if he cannot fulfill the obligation of supporting others, and he can revoke a completed donation. According to C. A. 947, 954, if the donor suffers need, he can demand the fruits of the donated thing. The same right belongs to the donor's children born after the donation in a case of need. - According to C. B. 534, a donation which has as its cause a moral duty or a motive of propriety is not subject to restitution or revocation.

L. 738, 739.

1023 Whether a donation made to the Church or to a pious cause can be revoked because of ingratitude, or because of the arrival of offspring? Resp. To the 1st: A donation made to the Church cannot be revoked because of the ingratitude of the Prelate or clerics; because that donation is made principally for the good of the donor's soul, and principally to God, who cannot be ungrateful. Lugo d. 23. n. 175; L. 738. Resp. To the 2nd: "All commonly teach that it can be revoked only as to that in which it is undutiful toward the children, or as to their legitimate portions, not as to the whole. The reason is that as to the portion owed to the children, the donor is not presumed to have preferred the Church, but rather to have wished in the first place to satisfy his own duty of piety. But as to the rest, the Church is judged to be loved more, or equally, with the children; wherefore, just as a donation made to one son is not revoked when other sons are born, except as to their legitimate portions, so it must be said of a donation made to the Church, or to a pious cause." Lugo d. 23. n. 194. "Wherefore the revocation would subsist, and the donation would not revive, even if the children died, because an action once extinguished always remains extinguished." Ithur. Cas. 8. n. 12; L. 739.


VII. On Testament

1024 What are testament, codicil, legacy, fideicommissum? Testament, which according to the etymology of the name is the same as a testification of the mind, according to the thing signified is: A lawful declaration of the will concerning what someone wishes to be done after death concerning his things, with the direct institution of an heir. So according to Roman Law. - A lawful declaration of the will, i.e., a legitimate disposition of the will, and one congruent with law. Therefore a testament properly is not a contract, but an act approaching donation. Concerning what someone wishes to be done after death; for a testament is not only made on account of death, but also first acquires its force through the death of the testator, according to that saying of the Apostle to the Hebrews 9:16, 17: Where there is a testament, the death of the testator must intervene. For a testament is confirmed among the dead; otherwise it is not yet valid while he who has testified lives. The faculty of making a testament is from the law of nature itself; otherwise there would no longer be any care for preserving and increasing goods acquired by one's own labor or received from another, and for rendering them stably fruitful.

Gal. 4:7; Gen. 25:5; Job 42:15. Cf. n. 1042. - With the institution of an heir; for by this a testament differs from other last wills, namely from a codicil, legacy, and fideicommissum, in which no heir is per se and directly instituted. - Inst. 1. 2. t. 10; L. 919. A codicil, or little codex, is the supreme will of the deceased, less solemn, outside a testament, concerning what someone wishes to be done after his death, without the direct institution or nomination of an heir to whom the inheritance is immediately owed, so that, apart from the institution of an heir, the testator may be able to dispose of his goods in other ways, e.g., by committing legacies to the heir, or fideicommissa, etc. C. A. 553. But a codicillary clause is a clause inserted into a testament, by which it is declared that if the testament is not valid because of some defect, nevertheless it ought to be valid by force of the codicil. For a codicil five witnesses sufficed, even not summoned, and even women. - L. 919 ff.; Inst. 1. 2. t. 25. A legacy is a certain donation left by the deceased in a testament, and to be furnished by the heir. L. Legatum 36 de Legatis etc. Dig. A donation of a certain kind, for properly it is not a donation, since it is not transacted immediately between the giver and the acceptor. To be furnished by the heir; for a legacy is a certain particular law spoken to the heir, and therefore it is called a legacy: which is from lego, whence lex is derived. To be furnished by the heir, namely after the death of the testator. Left by the deceased to the legatee, to whom therefore the ownership of the thing passes immediately from the testator, although its possession is first with the heir, and the thing must be handed over by the testamentary heir. Inst. 1. 2. t. 20; C. A. 535; C. B. 1939. Fideicommissum is so called because the testator commits his supreme will to the faith of the first instituted heir, so that he afterward gives back the inheritance, either whole or in part, to another. Hence a fideicommissum is a mediate substitution of an heir; mediate, namely, of another after the first. At least two grades of succession must be instituted in order to have it, but the institution can also be of a second and further heir. C. I. 899; C. G. 896; C. A. 608, 609; C. B. 2100. But immediate substitution is had when someone names an heir in such a way that, if he cannot or will not enter upon the inheritance, another is heir in place of the first, who is instituted immediately by the testator himself, and not, by mediation of the prior one, from whom he receives the inheritance, as in mediate substitution. Mediate, indirect substitution is called fideicommissary substitution. Immediate and direct substitution is called vulgar substitution. C. I. 895; C. G. 898; C. A. 604; C. B. 2096, 2097; C. L. 1858 ff., 1866 ff. A fideicommissary institution is distinguished from a fiduciary institution insofar as in the former the restitution of the inheritance is committed to the faith of the heir openly, or in the testament itself; in the latter, secretly, or privately. Inst. 1. 2, tt. 15, 16, 23, 24. According to C. I. 759, "a testament is a revocable act, by which someone, according to the rules established by law, disposes, for the time when he will have ceased to live, of all his substances, or part of them, in favor of one or more persons." Almost the same according to C. G. 895; C. H. 667, 668, 764; C. L. 1739, 1794, 1839. - Hence the institution of an heir is not necessary, and the distinction between testament and codicil has been removed. It is otherwise, however, according to C. A. 552, 553; C. B. 1937, 1939. Properly, an heir is one who is instituted in succession to the whole patrimony, or to a quota part of it; not if only some particular object is left to him, C. B. 2087. Likewise mediate, or fideicommissary, substitution has been taken away, C. I. 899, 900; C. G. 896; with a certain determined case excepted according to C. G.

1025 He resolves: A testament is a personal act, which cannot be left to the will of another. C. L. 1740. The inheritance devolves upon the heir from the death of the testator, neither before nor after. Not before, because of a living person there is as yet no inheritance; not after, because the heir continues the person of the deceased, and, by fiction of law, is the same person with him. Hence if the heir enters upon the inheritance later, the entry has retroactive force from the moment of the death of the deceased; and if he dies before entering upon the inheritance, he transmits his right to his own heirs. C. I. 933; C. G. 777; C. A. 531, 532, 533, 536, 537, 545, 797; C. H. 657, 661; C. B. 1942; C. He. 537, 538; C. L. 2011. Hence in an inheritance a day from which the inheritance ought to begin, or on which it ought to cease, is regarded as not having been added. C. I. 851; Inst. 1. 2. t. 14. § 9; cf. C. A. 695.

1026 Of how many kinds is a testament? By reason of the disposition of goods, according to C. G. 1002, 1003, 1010, testamentary disposition is threefold: universal, by universal title, by particular title. It is universal when the testator leaves to one or more persons the universality of his goods. By universal title, when the testator leaves to someone a quota part of all goods, half, a third; all immovables, all movables, or a quota part of these. According to C. I. 760, both these dispositions are called by universal title. By particular title is any other disposition of some determined thing, C. I. 760; C. G. 1010. The first and second disposition, according to C. I. 760; C. H. 660, 667, 668, 768; C. He. 483, confer the quality of heir; the third, that of legatee. According to C. G. 1002, that threefold disposition can be made under the designation of institution of heir or legatee; and thus an heir or legatee can be universal, by universal title, and by particular title. C. G. 1003, 1010, 1014. C. L. 1736.

By reason of form, according to Roman Law, testament is distinguished: 1. Solemn, in which all the conditions prescribed by the laws are observed. But it is twofold: first, in writing or closed, which, marked with a seal, is handed over to be subscribed by seven witnesses, suitable, male, pubescent, etc., with whom the testator subscribes, if he can; but if he cannot, an eighth witness must be added. The other, open, which is made before seven witnesses, whether in open writing or by living voice; whence it is also called nuncupative. 2. Privileged, which is valid without the solemnities. Such is a testament made by a soldier, or by another in time of plague, or in other circumstances of this kind. Inst. 1. 2. tt. 10, 11; L. 920, 926. Likewise by reason of form, according to C. I. and C. G., testament is threefold: 1. Holographic, which for validity is written entirely by the hand of the testator, with indication of year, month, and day, and with the placing of the name. C. I. 775; C. G. 970. According to C. I. it is expressly required that the signature of the name be placed at the end of the dispositions. The note of time can be made in full letters or in numbers in any part of the testament. The note of place is not necessary. Any paper, even if not sealed, suffices; nevertheless, if the matter is brought before the judge, a fine in France of 30 francs must be paid by the heir. A holographic testament, before it can be committed to execution, must be presented to the judge in the tribunal of first instance; but the judge, after sufficient examination, will order that it be kept with some notary. But this form is entirely accidental. C. G. 1007. Likewise, according to C. I. 26, 912 ff., a holographic testament, at the instance of him whose interest it is, is deposited with the notary of the place in which the succession has been opened, in the presence of the praetor and two witnesses, and the due instrument of the matter is drawn up. Succession is said to be opened from the point at which the right of the heir in the things of the deceased begins. C. He. 560. It is not the same as the opening of the testament, namely when the testament becomes of public right. Gousset on a. 970. Cf. C. He. 505, 556; C. L. 2009 ff. 2. Public, or solemn, is written by one notary before four male witnesses, adults, etc., or by two notaries before two witnesses, and is subscribed by the testator, the notary, and the witnesses. And if the testator cannot subscribe, mention must be made in the acts, and also of the cause by which he is prevented from subscribing. The testator must declare his will before the witnesses to the notary, or notaries if there are two, who write it; and according to C. I. the notary can use the work of a secretary for writing. Then it must be read to the testator before the witnesses. Finally, mention must be made that it was dictated by the testator, written by the notary, and read to the testator. C. I. 776 ff.; C. G. 971 ff. - Cf. C. L. 1914 ff., where several formalities of a public testament are established; if any of these is lacking, the testament will be without effect. 3. Mystic or secret, which the testator, closed and marked with a seal, hands over to the notary before six witnesses, asserting that this is his testament, written by himself or by another, and subscribed by himself. This attestation must be written over the codex of the testament, and subscribed by the notary, witnesses, and testator. If the testator could not subscribe the testament, mention must be made of this, and another witness is added besides the six required. C. G. 976 ff.; C. I. 782 ff. But according to C. I. 783 only four are required; and if the testator cannot write, the same is observed as in a public testament. If it was written by another, even only in part, according to C. I. the testator must subscribe the testament on each page, and declare that he has read the testament. If a secret testament, because of some defect, is not valid as such, it can nevertheless be valid as a holographic testament, if it has its required conditions. C. H. 715.

Cf. C. L. 1920 ff., where several formalities of a closed testament are established; if any of these is lacking, the testament will be without effect. Those who can write can make a holographic testament; those who can speak can make a public one; those who can read can make a secret one. The deaf-mute and the mute can make a testament by holographic or secret testament. C. I. 775, 778, 785, 786; C. G. 971, 972, 978, 979; C. H. 688, 695, 697, 698, 708, 709. - L. 920. There are besides privileged testaments, which have a special form. These are: 1. The testament of a soldier, and of those who by office are assigned to armies. Cf. C. I. 799-803; C. G. 981-984; C. L. 1944 ff. 2. Testament in time of plague. Cf. C. I. 789, 790; C. G. 985-987. 3. Testament made at sea. Cf. C. I. 791 ff.; C. G. 988 ff.; C. L. 1948 ff. 4. Public testament of rustics. Cf. C. G. 974. 5. Testament made in a foreign region. C. L. 1961 ff. - L. 926, 929; C. I. Dispos. etc. initio 8, 9. According to C. H. 676, a testament can be holographic, open, or closed. A holographic one, as to validity, must be written wholly on stamped paper corresponding to the year in which it is made, and subscribed by the testator, with indication of year, month, and day, aa. 678, 688 ff. But by the law of July 21, 1904, stamped paper is no longer required. An open testament is made before a notary and three suitable witnesses, aa. 679, 694 ff. - A closed testament can be written by the testator himself or by another, on ordinary paper, with the place, day, month, and year noted; it is subscribed by the testator at the end, and each page is also initialed, if he himself writes it; but if another writes it, then one's own signature must also be placed on each page. Both in this closed testament and in a holographic one, words blotted, corrected, or written between the lines must be noted by one's own signature. This testament, wrapped in another paper, closed and provided with a seal, the testator hands over to the notary before five witnesses, declaring it to be his testament; the act of this matter is written by the notary on the outer part of the testament, and is subscribed by him, by the testator, and by the witnesses, aa. 680, 706 ff. But special testaments are had: military, aa. 716 ff.; maritime, aa. 722 ff.; made in a foreign region, aa. 732 ff. According to C. A. and C. B., a holographic testament also is admitted. - According to C. A. 577, 584, a testament can be made judicially or extra-judicially, in writing or by voice, written or nuncupative, with or without testimonies. Cf. aa. 578, 590, 598, 601. According to C. B. 2231 ff., 2249 ff., 2259 ff., a testament in ordinary form can be made: 1. Before a judge, or before a notary with the assistance of legitimate witnesses, either by verbal declaration or by consignment of a written disposition. 2. By a declaration written by one's own hand, subscribed by the same testator with indication of place and day, unless he is a minor. But extraordinarily, namely when death is imminent, a testament, in defect of a judge or notary, can be made before the syndic of the Commune, or at sea before three witnesses. Once the succession has been opened, the testament must be sent to the tribunal of succession. According to C. He. 498 ff., a testament can be made in public and holographic form. The public form needs a public official, who writes it, and two witnesses. The holographic must be wholly written and subscribed by the hand of the testator, with indication of the place, year, month, and day on which it was written. - In a certain extraordinary case, in which the testator cannot use one of the prescribed forms, it can be made in oral form, by declaring his own will to two witnesses, who will take care that it be recorded in a legitimate written document. But this testament loses its force if, fifteen days having elapsed from the time it was made, the testator is found to be in a condition to use the ordinary form. A succession contract is admitted, however, which for validity requires the form of a public testament. According to C. L. 1751, 1752, a testament by signs or by monosyllables only is null. And the testator cannot forbid that a testament whose nullity has been declared by law be impugned. According to C. I. 761; C. G. 968, 1097; C. L. 1753, a testament cannot be made by two or more persons in one and the same act, neither for the utility of a third person, nor by reciprocal disposition. According to C. A. 583, 1248; C. B. 2265 ff., a common testament between spouses is admitted, which can be holographic; it is written and signed by one, while by the other it is declared to be valid also for his own testament, and this declaration is likewise subscribed by him. If an heir of his own accord, knowingly and prudently, has fulfilled a testament not made according to law, the testament is now regarded as valid. C. I. 1310, 1311; C. G. 1339, 1340.

1027 What are the conditions required for testaments? In order that a testament be valid and firm, it is required: 1. That it have the conditions required for gratuitous contracts, and especially free and spontaneous consent. 2. That the disposition of goods be made according to the reservation or legitime assigned by law to the heirs. 3. That it not be made by one incapable of testating, nor in favor of one incapable of receiving, or of succeeding to the rights of the deceased. 4. That the substantial formalities prescribed by law be observed. L. 921; C. L. 1748, 1749.

1028 What kind of witnesses are required in testaments? - According to Roman law they must be male, pubescent, free, not deaf, not mute, not blind, not intestable by law, not heirs from the testament, nor domestics of the testator or of the heir; nevertheless legatees are not excluded. Inst. 1. 2. t. 10. §§ 6, 9, 10, 11; L. 919. According to C. G. 971, 975, 980, there are required males, adults, subjects of the republic, enjoying civil rights, not clerks of the notaries who draw up the act, not legatees or heirs, nor their blood relatives or relatives by affinity within the fourth degree inclusive, that is, within the second according to the canonical computation for the transverse line; yet in a mystic testament legatees or their relatives are not excluded. For those who are excluded from the office of witnessing are rejected only for a public testament. According to C. I. 788, even foreigners residing in the kingdom are admitted among the witnesses, and only practicing notaries' clerks and secretaries are excluded, and those to whom the exercise of civil rights has been interdicted. By the law of Dec. 9, 1877, women also are admitted. - C. A. 591-597; C. H. 681 ff.; C. B. 2234 ff.; C. L. 1966.

1029 Whether testaments for profane causes, lacking legal forms, are valid in the forum of conscience? It must altogether be affirmed according to C. He. 519, 520 ff. It seems it must be affirmed according to C. I. For art. 804 by no means establishes the nullity of these testaments by the law itself, but only asserts that the constituted formalities are to be observed under penalty of nullity. Hence, with no sentence of a judge intervening, these testaments are valid in conscience. It is confirmed from art. 1311, where the validity of a testament is openly admitted. It also seems it must be affirmed according to C. G. 970, where concerning a holographic testament it is said that it will not be valid unless the established forms have been observed; and in art. 1001, likewise, it is said that the established formalities of testaments must be observed under penalty of nullity. Likewise it seems it must be affirmed according to C. A. 601, since, if even one prescribed formality has been omitted, the disposition, it is said, will be invalid. Similarly, according to C. H. 687, a testament, it is said, will be null if the prescribed formalities have not been observed. Cf. also a. 705 coll. a. 715. It must also be affirmed according to C. B. 2231 ff., where the making of a testament is altogether distinguished from the testament itself, and according to C. L., which likewise distinguishes the testament from its form, 1739, 1919.

But when a sentence has intervened, which someone can legitimately invoke, one must stand by it. Cf. 936; L. 927. It is useful here to note the disposition of C. I. 1311: "The voluntary execution of one testamentary disposition after the death of the testator includes renunciation of opposing defects and any other exception." Here it is supposed that the defects are not unknown. - Gousset 795 ff.

1030 Whether testaments for pious causes are valid if they lack legal forms? Resp. Affirmatively, and this opinion is most common and certain. The reason is 1. because it is established from Canon Law, C. Indicante 4, C. Cum esses 10, C. Relatum 11 de Testam., etc. 2. Because pious causes pertain to the Church and are subject to her jurisdiction. But the Church is free and immune from the civil power in all those things which directly fall under her jurisdiction. Hence it was thus established by Trent: "The Bishops, also as delegates of the Apostolic See, in cases conceded by law, are to be the executors of all pious dispositions, both in last will and inter vivos." S. 22. C. 8 de R. 3. The S. Penitentiary, having been questioned many times, responded that this opinion must be adhered to. And indeed the Sacred Roman Congregations and the Supreme Pontiff constantly embrace this opinion in practice. - Hence the contrary opinion in this matter cannot be regarded as truly probable. L. 922; D'Annib. p. 2. n. 339, ed. 3; Gousset 793; E. M.

1031 Note: Testaments for pious causes therefore need no solemnity established by civil laws; but it is necessary only that the will of the testator be known with certainty. Hence, if the testament has been made orally, two or three witnesses suffice. C. Relatum cit. But the witnesses can be whoever are legitimately able to testify. But if a writing of the testator exists, it indeed suffices for the validity of the testament or pious legacy. Indeed, in the forum of conscience, a nod or other sign of the testator suffices, without any witness, provided nevertheless that the will of the testator is certain. Hence a testament begun and not perfected, because of the intervening death of the testator, is valid as regards the pious legacies already expressed in it. L. 922, 923, 924, 925, 937, 940.

1032 Whether a testamentary disposition under a condition and to a day is valid? Resp. A testamentary disposition can be made under a condition. C. I. 848; C. G. 1040; C. H. 790; C. A. 695; C. He. 482; Inst. 1. 2. t. 14. § 9. - Impossible conditions, or those contrary to good morals, or contrary to the laws, are regarded as not attached. C. I. 849; C. G. 900; C. H. 792; C. L. 1743, 1745; Inst. 1. 2. t. 14. § 10. Cf. C. A. 696-699, 712; L. 930. - According to C. He. 482, immoral or illicit burdens and conditions render the disposition null. Burdens and conditions without sense or merely vexatious for third parties are regarded as not attached. According to C. L. 1746, a cause contrary to law produces the nullity of the disposition. If the condition is one of not doing something, security must be furnished by the heir. C. I. 855. And this holds for an inheritance and for a legacy. - If the condition is suspensive, i.e., when the validity of the testament depends upon fulfillment of the attached condition, the disposition is null if the heir dies before its verification.

But if the condition is resolutory, i.e., when the execution of the testament is suspended until the condition obtains its effect, but by no means the value of the testament, then the heir or legatee acquires a right before the fulfillment of the condition itself, a right to be transmitted to his own heirs even before the condition has been fulfilled, provided it is fulfilled. C. I. 853, 854; C. G. 1041; C. H. 759, 799. Cf. C. A. 701 ff.; C. L. 1822 ff. No account is taken of a day added to the institution of an heir, by universal title, from which day he ought to begin or cease, C. I. 851; C. L. 1747; Inst. 1. 2. t. 14. § 9. Cf. 1025. A disposition by universal or particular title is null under the condition that someone call another as heir or legatee if he himself is called by that other. C. I. 852; C. H. 794; cf. C. A. 543; C. L. 1509. Contrary to law, according to C. I. 850; C. H. 793, is a condition which prevents nuptials, whether first or subsequent; unless it concerns some pension, habitation, use, or usufruct to be furnished during celibacy or widowhood; and likewise unless the condition of preserving widowhood for obtaining the inheritance has been placed by the spouse upon the surviving spouse. - According to C. A. 700, the condition likewise of celibacy is regarded as not attached.

The condition of widowhood is permitted, however, to a surviving spouse having children. So also according to C. L. 1808. By Roman Law if that condition is imposed on a widow, it is valid, by whomever it is imposed. Auth. Cui relictum C. de Ind. vid. toll. But a legacy left to a girl so that she not marry is owed to her even if she marries. For that condition is invalidated by law, because it is greatly in the interest of the republic that offspring be increased. L. Quoties 22 ff. de Cond. et demonstr.; L. Ambiguitates 2 C. de Ind. vid. toll. But by Canon Law both conditions, of widowhood and of celibacy, seem to have to be sustained, whether imposed by a spouse or by another person, whether it concerns a prestation or another disposition, on account of the honesty of the state of widowhood and the greater perfection of virginity. - L. 930 dub. 7; Laymann de Testam. c. 10. n. 13.

1033 Whether substitutions and fideicommissa oblige in conscience?

Immediate substitutions, also called vulgar substitutions, by which another heir or legatee is substituted for an heir or legatee, if the first does not enter upon the inheritance or legacy, are valid according to C. G. 898; C. H. 774 ff.; C. A. 604; C. B. 2096 ff. The same is held according to C. I. 895, if the first heir or legatee does not wish or cannot accept the inheritance or legacy. According to C. I. 896, one substituted to him who was unwilling to be heir is understood to be substituted to him who could not be, and conversely; unless the contrary will of the testator is established. It is otherwise according to C. A. 605. Hence, as regards substitutions of this kind, there can be no difficulty from positive laws for the forum of conscience. Thus substituted persons are bound to fulfill the burdens which were imposed on those into whose place they are substituted, unless they are presumed to have been imposed only on those first called. C. I. 897. According to C. A. 608 ff., 618 ff., fideicommissa remain entire, and accordingly both vulgar substitution and fideicommissary substitution are admitted.

According to C. H. 781 ff., fideicommissary substitutions, by which the heir is burdened to preserve the whole or part of the inheritance and transmit it to another, will be valid and will obtain effect always, provided they do not progress beyond the second degree, or are at least in favor of a person living at the time of the death of the testator. But they can never burden the legitime; they must be express, and in no way fiduciary. Their nullity, however, does not harm the institution of the first heir. According to C. L. 1866 ff., a fideicommissum is approved only for descendants in the second degree, or for the children of the testator's brothers. Likewise, the nullity of a fideicommissary substitution does not bring about the nullity of the institution or legacy.

According to both C. H. 785 and C. L. 1741, secret testamentary dispositions of giving goods back to another heir will have no effect. According to C. He. 488 ff., the disposer can oblige the instituted heir to transmit the inheritance to another substituted heir. Transmission, unless there is a contrary disposition, is made at the death of the instituted heir, who acquires the inheritance like any other heir, but with the obligation of transmission; however, this obligation cannot be imposed on the substituted heir. And the same holds for legacies. According to art. 531, fideicommissary substitution is null in relation to the legitimate heir if it injures the legitime. According to C. B. 2100, 2108, 2109, 2113 ff., fideicommissary substitution is admitted without limit. Nevertheless, a substitution regularly has no effect if, after thirty years have elapsed from the devolved inheritance, the fact which ought to initiate the substitution does not take place. The heir has only restricted ownership of the inheritance, namely so that he may preserve and give it back to the substitute; he is almost its usufructuary, unless the testator has rather restricted the right of the substitute. According to the same C. B. 2190, 2191, both vulgar and fideicommissary substitution are admitted also as regards legacies. According to C. G. 896, 897, 1048-1050, fideicommissa, or mediate substitutions of an heir, are prohibited, also called fideicommissary substitutions, by which namely the heir or legatee is ordered to preserve and give back to another; they will be null even with respect to the donee, legatee, and heir. Hence not only the burden of giving back, but even the donation itself, the legacy, and the inheritance are subjected to nullity. Exceptions are those dispositions by which parents leave their goods, or a part of them, to one or more of their children, with the burden that they give back those goods to their descendants, nevertheless in the first degree according to art. 1048, and also in the second degree according to the law of May 17, 1826, whether born or to be born. But this law of 1826, which permitted more, was abrogated May 7, 1849. The same faculty is given to a brother of leaving goods, of which he can dispose, to one or more brothers, with the burden of giving the same back to their children born or to be born, likewise only in the first degree. According to C. I. 899, 900, any disposition by which the burden of preserving and restoring to another is imposed on an heir or legatee is a fideicommissary substitution, which is prohibited by law. Its nullity brings no prejudice to the validity of the institution of the heir or of the legacy; but the substitution, even in the first degree, lacks effect: namely legal effect; not every effect, even in the forum of conscience; since it is simply prohibited by law, whence it is indeed null, but not by full right, or by the very fact. But according to C. I. 832, 902, 932, it is permitted to leave an inheritance or annual prestations, on account of a pious cause or a cause of public utility, for feeding the poor, educating boys, dowering girls, etc., any heir being instituted, e.g., his own future firstborn, or another's. Likewise C. H. 788; C. L. 1872 permit imposing on an inheritance even a perpetual burden of paying a pension annually in favor of some pious cause. Likewise according to C. I. 901, ownership can be left to one person and usufruct to others; but by no means successively to several, but only to those first called after the death of the testator. So also C. L. 1570. Moreover it must first be noted that there is no substitution prohibited by law if there is no command and burden of preserving and giving back. A simple request, and without an imposed burden, does not constitute a prohibited substitution. Moreover the burden of preserving is necessary. Hence a burden only of giving back does not again constitute a prohibited substitution. For then the instituted heir is in reality not an heir, but merely an executor of the testament. Nor is there a substitution, nor a fideicommissary or fiduciary substitution, but only a certain simple trust in a person, a simple fideicommissum made to him, if what is left to him must be restored to another, either immediately or after some time. Of preserving, namely absolutely; not if he has prohibited alienation by donation, outside the family, etc. In addition, a burden of giving back to a third person is required, namely of giving back after the death of the instituted heir. Hence neither is a burden of giving back from a day, e.g., to Caius after he has reached puberty, ascended to sacred orders, etc., after ten years, etc., a prohibited substitution, but a certain legacy under a condition, or to a term, which is approved by the law itself. C. G. 1040, 1041, 1186; C. I. 854, 856, 857, 1173, 1174. For it is not what the law intends to prohibit, namely that someone by his testament should wish to determine future successions twice or several times, or even indefinitely. Cf. C. I. 901. And hence it is clear that substitution is not properly a conditioned disposition, but a disposition under a mode. Hence the named heir is instituted truly and absolutely as heir, and ownership is transferred to him, with the obligation of fulfilling the imposed burden; if this is not fulfilled, ownership is not lost, but he can always be compelled to fulfill it. Gousset on a. 896; Rogron on the same article. According to C. I. 829, it is permitted to entrust the name of the true heir or legatee to a fiduciary heir, provided that person is not incapable. But it will be grave for the fiduciary heir to betray the trust. Inst. 1. 2. tt. 23, 24; C. B. 2103 ff. It must also be noted that, generally, it is established that the inheritance or legacy is adjudged to him who is named in the testament. Nor is proof admitted that the person called in the testament is merely apparent, under whose name another person is designated, notwithstanding any expression of the testament. But this is not applied to the case in which the institution or legacy is impugned as made through an interposed person to one incapable. C. I. 829. From what has been said it appears that the preceding law is at least not unjust, and accordingly there is no reason why every obligating force should be taken away from it, per se and commonly speaking; although, as is clear from the very tenor of the law, a testamentary disposition made against such a law cannot be regarded as void by the law itself. Hence, if someone directly instituted as heir by a fideicommissary substitution possesses the inheritance, he will be able to retain it in conscience, and will be able to invoke the rescission of the substitution. Likewise if a substituted heir has already obtained the inheritance by the aforesaid fideicommissary disposition, he will be able to retain it in conscience until he is compelled by the judge to restore it. But if someone is instituted heir by fiduciary substitution, from a prior promise made to the testator, or a pact, of transmitting the inheritance immediately or after a certain time to a third person or to a pious cause, he certainly will not be able to retain it in conscience. For he is altogether bound to execute the trust he gave, if it is legitimate. Otherwise he must renounce the inheritance, so that it may come to the intestate heirs. L. 351, 952; E. M.

1034 What of the revocation and caducity of testaments? Revocation of a testament is had on the part of the testator himself. A testament, under whatever form it has been made, can always be revoked at the nod of the testator, because a testament by its nature is an essentially revocable act; consequently the testator retains ownership of his goods until death. And this holds even though the testator has promised or written that he will not change the testament. C. I. 916; C. A. 552, 695, 716; C. H. 737; C. L. 1754; C. He. 509, 510; C. B. 2253.

Hence by positive Law the renunciation and alienation of a future inheritance and all pacts concerning future succession are prohibited; and by private agreement testaments cannot be changed into pacts. C. I. 954, 1118, 1460; C. G. 1130, 1600; C. A. 879, 1383; cf. ib. 602, 1249; L. 932, 933, 934. Nevertheless C. G. 1082 admits succession pacts under the form of a contractual institution of the heir of future spouses or of their future children. C. A. 602, 1249 admits succession pacts only between spouses. C. B. 1941, 2274 ff. admits succession pacts among all, as regards institution of an heir, legacies, and burdens. Moreover no one can in any way renounce the liberty of revoking or changing testamentary dispositions; any contrary clause or condition lacks effect. C. I. 916.

"Such pacts are odious, and full of dangers because of the snares which are prepared for the life of him concerning whose goods the pact is made." L. 934. Exception: 1. Unless the renunciation is made, according to ancient law, in favor of a religious community; for then every presumption and danger of snares ceases. Cf. 955, 1010; unless by reason of the Constitutions of a religious order someone must dispose of all goods and rights acquired and to be acquired, and this in favor of the pious community or of a certain person; unless a pact is made concerning the inheritance of an uncertain person, e.g., if any inheritance comes to me while I live, let it be yours; the danger likewise ceases. L. 934; Lugo Resp. Mor. 1. 4. d. 4, 5. 2.

According to Roman Law a testament confirmed by oath cannot be revoked. Gur. Cas. 847. 2. According to Canon Law a professed religious who, before the emission of simple vows, has disposed by testament concerning ownership of his goods, cannot in the least revoke or change the disposition without an indult of the Apostolic See. S. C. EE. et RR., Dec. 20, 1861, Bizzarri Coll. ed. 1885, p. 151. But according to the Norms of the same S. C. for New Institutes of simple vows, n. 122, for making and for changing a testament after vows, Apostolic permission is needed; and in urgent cases the permission of the Ordinary or Superior General suffices, or even, if it cannot be done otherwise, of the local Superior.

But a testamentary disposition once revoked vanishes and remains without effect, even though the new disposition cannot obtain execution. C. G. 1037; C. I. 919. The caducity of a testament properly is had on the part of the heir. Properly a testament is caducous when testamentary dispositions, although valid from the beginning, nevertheless become infirm on the part of the heir, if he is unwilling or unable to enter upon the inheritance.

But legacies remain, although the testament becomes caducous. C. I. 853, 854, 890, 891; C. G. 1039, 1040, 1041, 1043; C. A. 703-705; C. L. 1759. Cf. C. H. 689, 703, 704, 719, 720, 730, 731, 740, 764. Cf. C. I. 925. Revocation of a testament can be made in two ways: expressly and tacitly. Expressly, or 1. by destruction of the testament; 2. by an act drawn up before a notary, by which the change of will is expressed; 3. by restitution of the testament made to the testator by its public depositary; 4. by a new testament contrary to the prior one: but then the revocation is not judged entire unless the dispositions of the new testament are contrary to all the dispositions of the prior one, and all are then valid: but if they are contrary, the most recent are valid.

C. I. 916 ff.; C. G. 1035 ff.; C. B. 2254 ff.; C. He. 511. Tacitly, by donation, sale, exchange, destruction, or any disposition of the thing bequeathed, by which the change of the testator is manifested. C. I. 892, 893; C. G. 1042; C. He. 511. Any alienation made by the testator, whether of the whole or of a part, of the thing bequeathed, even by sale with a pact of retro-sale, revokes the testament as regards that which was alienated, although the alienation is null, or the thing returns into the possession of the testator. C. I. 892; C. G. 1038. And the same holds if the testator has transformed the thing bequeathed in such a way that it has lost its preceding form and denomination. C. I. 892. - L. 700; C. A. 713 ff.; C. H. 738 ff., 869; C. L. 1754 ff., 1811; Inst. 1. 2. t. 17.

1035 Whether a testament is ever broken by the law itself? - A testament is broken, or the right of the testament itself is vitiated, by the agnation of a son or descendant. For a testamentary disposition, whether under the title of universal institution of an heir, or under the title of a particular legacy, made by one who, when he made the testament, either lacked sons or descendants, or was unaware that he had them, is broken by the law itself if there exists or supervenes a legitimate son or descendant of the testator, even posthumous, or legitimated, or adoptive. And the aforesaid breaking still has place even if the son was conceived at the time of the testament, and, if it concerns a legitimated natural son, even if he had been recognized by the father before the testament and legitimated after the testament.

But if the son or grandson has died while the testator is living, the testament is confirmed. But the testament is not broken, or deprived of its force, if the testator provided for the case that sons or their descendants existed or would supervene. C. I. 888, 889. - L. 950; C. A. 777, 778; C. L. 1760, 1814, 1815; Inst. 1. 2. tit. 17. § 5. 1; L. 1 de Iniu. ru. irr. f. test. When a testament has been broken, all dispositions in it are invalidated, and the pious legacies themselves do not remain valid from the presumed will of the testator, if the testator was unaware of existing offspring and did not hope that it would exist.

1036 Whether each testament is valid when a double testament is found, made on the same day. Fr. Gury in Cas. Consc. n. 833, where he cites Pontas: "each," he says, "testament is valid, since each enjoys all the conditions of a holographic testament and each was made on the same day. Therefore the two heirs have an equal right. And both ought to divide this inheritance between themselves.

For it is the same as if each had been instituted heir in the same testament." Cf. C. A. 715. Cardinal de Lugo d. 24. n. 47: "When," he says, "two testaments are produced made on the same day, and it cannot be known which was later; and the same, in my judgment, will be true when two are produced without the day on which they were made; some say that both are valid and the goods must be divided; which Fr.

Molina also follows, disp. 153, par., when they are on the same day; and certainly if there are any legacies, or any other things which are prescribed in both testaments, these seem to have to be fulfilled, since as regards these the will of the testator is certainly established; which at least will be true if a codicil suffices for their value, and that testament can at least be valid as a codicil because of a codicillary clause formally or virtually placed. But as regards the other things in which those testaments are opposed, the common opinion, speaking of common law, deservedly teaches that neither testament is valid because of uncertainty, and that the inheritance comes to the intestate heirs.... Thus commonly the doctors, whom Sanchez reports and follows in the cited cap. 1, dub. 22, n. 3. Yet he limits this opinion with others, first, if neither heir should possess; otherwise the possessor is not to be despoiled in doubt. Second, unless in one testament those are instituted who, ab intestato, ought to succeed; for then that testament would have to be preferred. Third, unless one is in favor of a pious cause, because of whose favor it will be sustained." This opinion, which stands for the invalidity of both testaments, seems more probable, since this double testament shows the will of the testator suspended and not yet determined. For a testator making two testaments which are mutually opposed actually chooses neither, but is about to choose one or the other. Nevertheless the opinion which stands for the validity of both testaments does not lack its probability. Cf. 1034. C. L. 1756.

"Two tablets of a testament, written at the same time for the sake of a copy, as commonly happens, of the same paterfamilias, are produced; in one a hundred, in the other fifty gold pieces are bequeathed to Titius; you ask whether he is to have both fifty gold pieces and a hundred, or only a hundred? Proculus responded: In this case the heir must rather be spared; and therefore both legacies are by no means owed, but only fifty gold pieces." L. Sempronius 47 de Legatis etc. Dig.

1037 What, by natural and positive law, concerning the capacity of testators? - By Natural Law all can testate, with exception only of those who are not masters of their own mind, or have been declared incapable by law, even though they are under curatorship or guardianship; and they can testate even without a curator or guardian. Those deaf and mute from birth can also testate. - L. 942; C. A. 565-567; C. H. 662. By Canon Law, professed religious cannot testate, even if they are Bishops; even if they are perpetually secularized, without a special Apostolic Indult; and likewise Bishops and clerics, as regards the revenues of benefices, except by privilege or legitimate custom. Novices, since they are still of their own right, can testate. Nor indeed is their testament broken when profession has been made, even if the monastery has been omitted in it. Nor is Trent, sess. 25, c. 16 de Reg., opposed; since there it concerns dispositions inter vivos, valid of themselves at once, but by no means testaments, which of themselves are revocable. C. 1, 2, 7-9, 12 de Testam.; Trent sess. 25, c. 1 de R., c. 16 de Reg.; C. Inscrutabili of Innocent XII, Jan. 30, 1694; L. 935, 942; Schmalz. de Testam. n. 83 ff.; Ferraris v. Beneficiatus a. 3. n. 8; C. A. 573; E. M. By Roman Law all who have the use of reason can testate, except those deaf and mute from birth, those under puberty, sons who are under paternal power, prodigals, those polluted by an incestuous and forbidden marriage, those condemned to civil or natural death, as well as professed religious. But sons of families are permitted to testate concerning peculium castrense or quasi-castrense. Inst. 1. 2. t. 12; Tit. 22 Cod. According to C. I. 762, 763, all can testate who are not declared incapable by law. Moreover, as incapable, the following cannot testate: minors before the eighteenth year; those interdicted because of infirmity of mind; those who are not of sound mind at the time when they make the testament; those condemned to prison with hard labor, Cod. poen. 32. According to C. G. 509, 903, 904, the following can testate: 1. All who can make donations inter vivos. 2. Wives, who have full faculty of testating, although they cannot make donations without the special consent of the husband or authority of the judge; for they need neither of these in order to be able freely to dispose by testament. 3. Minors from the sixteenth year can testate only concerning half the part of the goods of which adults are able to dispose. If nevertheless they exceed this quantity, the testament is valid, but can be reduced to the legitimate limits.

But those who are not of sound mind, and those interdicted, cannot testate. According to C. A. 568, 569, 574, those below puberty are incapable of testating. Those condemned to death and to hard prison cannot make any valid testamentary disposition. Minors before the eighteenth year of age can testate only nuncupatively and before a judge. After this age they can testate freely. Prodigals dispose only of half part of their patrimony. According to C. B. 104, 2229, those who are capable of contracting are also capable of testating. But one who has a restricted capacity of contracting does not need the consent of his legal representative for making a testament. A minor, after the completed sixteenth year of age, can testate. One interdicted because of infirmity of mind, prodigality, or vice of drunkenness cannot testate.

According to C. L. 1763; C. H. 663, minors before the fourteenth year of age and those who habitually or accidentally are not masters of themselves are incapable of testating. According to C. He. 467 ff., he is capable of testating who enjoys discretion of reason and is eighteen years old. For a succession contract a greater age is required. Dispositions made under the influence of error, fraud, force, or threats are null.

1038 What, by natural and positive law, concerning the capacity of heirs? - By Natural Law, all human beings, even the insane, the deaf, the mute, slaves, indeed even a community, can be instituted heirs, unless they are specially prohibited by Positive Law. L. 943. By Canon Law, professed religious of Orders to which it is permitted to possess immovable goods in common can be instituted heirs, and the monastery succeeds in their name, unless a contrary special Constitution of the Order is present. But religious promoted to the episcopate are capable of hereditary succession in such a way that administration of the goods and advantage belong to them, but ownership to the church over which they preside. The monasteries themselves also, to which it has been conceded to have ownership in common of immovable goods, can be instituted heirs. L. 944.

On account of the special Constitutions and Rules of their Order, the Friars Minor of the observance and the Capuchin Fathers cannot be instituted heirs, and likewise professed members and formed coadjutors of the Society of Jesus in particular. Schmalzgr. 1. 3. p. 3. tit. 26. n. 96, 97. - Lugo Resp. Mor. 1. 4. disp. 4, 5; E. M. By Roman Law those condemned to death, whether natural or civil, traitors, natural and spurious children, according to the restrictions to be set forth below, are prohibited from being instituted heirs. Cf. n. 1045; L. 943, 950, 951, 952. According to C. A. 22, 538 ff., 681, those are capable of succeeding who are capable of acquiring, not only those already born, but even those only conceived. The unworthy person is excluded from the right of succeeding: one who has offended the testator; one who by force or fraud induced the testator to declare his last will. Adulterers and incestuous persons cannot reciprocally succeed to one another. - The incapable person is excluded from any inheritance; the unworthy person only from the inheritance of him whom he himself affected with some atrocious injury. According to C. H. 744 ff., 756 ff., those are capable of succeeding who are not declared incapable by law. Declared incapable are abortive children who have not prolonged life through an entire day; moral bodies not permitted by law; and those unworthy from a crime established by law. Testamentary dispositions in the last infirmity in favor of the confessor will not produce effect.

According to C. I. 2, 721, 724-728, 764-766, 890, Cod. poen. 33, the following are incapable of an inheritance from testament, who by disposition of law cannot succeed as incapable, namely: 1. Those who, when the inheritance was entered upon, had already died before, or had not yet been conceived. 2. Those who were born non-viable. Nevertheless immediate children of a person living when the testator died can receive from testament, even if these had not yet been conceived. 3. Those condemned to prison with hard labor. 4. Those who are incapable of legitimate succession as unworthy, namely: 1. He who voluntarily killed or attempted to kill him whose succession is in question. 2. He who charges the same with a crime, if the crime charged is declared calumnious in judgment. 3. He who compelled the same to make or change a testament. 4. He who prevented the same from making a testament or revoking one already made, or who suppressed or concealed a later testament, or introduced some changes into it. Cf. L. 948, 949; C. H. 673, 674. He who has been excluded as unworthy is obliged to restore the fruits and revenues received after the opened succession. - Nevertheless the unworthy person can be admitted to the succession, if he whose succession is in question has expressly rendered him capable for this by an authentic act or testament. Likewise the descendants of the unworthy person retain the right to the legitime which would have pertained to the rejected one. - The unworthy person must be repelled from succession by the office of the judge, because it is a penalty; the incapable person is prohibited by the law itself. - Cf. C. He. 539 ff.; C. L. 1776 ff. According to C. G. 25, 338, 725, 727, 762, 906 ff., 1039, incapable of an inheritance are: 1. Those who were not conceived or were already dead at the time of the death of the testator. 2. Those born non-viable. 3. The civilly dead. 4. Physicians, surgeons, health officers, pharmacists, who cared for the deceased in the last illness, as well as confessors, if the disposition was made during such illness, namely that in which the sick person dies, certain cases being excepted. Cf. C. H. 747, 752; C. L. 1775, 1769. 5. Any communities without the approval of the Prince or of the Prefect, if the disposition exceeds the sum of 300 francs. More recently, however, broader faculties have been granted to Prefects in favor of civil communities, hospitals, church fabric funds, etc., which nevertheless are not extended to religious communities. But it is self-evident that these prescriptions have no force insofar as they injure the rights of the Church. - From succession, however, the following are repelled as unworthy: 1. He who has been condemned because he killed or attempted to kill the deceased. 2. He who charged the deceased with a capital crime which has been judged calumny. 3. An adult who, knowing the murderer of the deceased, did not denounce him to judgment. Cf. aa. 727, 730, 955, 1046, 1047.

Moreover, the following can take nothing from a testament as incapable: 1. Guardians, before the last accounts of administered guardianship have been rendered and approved, even if the guardianship has ended. C. I. 769; C. G. 907; C. H. 753; excepting ascendants, descendants, brothers, sisters, and spouse. C. I. 769. Cf. C. G. 907; C. H. 753; C. L. 1767, 1768, 1770. - 2. A notary, and one who was present as a witness to the testament. C. I. 771; C. H. 754; C. L. 1772; C. He. 503; or one who wrote the secret testament, unless the testator by his own hand, or orally before the notary and witnesses when it is handed over, has approved what he left to him. C. I. 771, 772. 3. Natural children whose filiation has not been legally recognized or declared have no right to succession or testament. Illegitimate natural children whom the testator legally acknowledged, or who are established as such by the sentence of a judge, legitimate children existing, cannot take anything from father or mother except the legitime, or that which is owed to them by right of succession. C. I. 181, 192, 193, 723, 743, 764, 768, 773; C. G. 334, 338, 723, 756, 908, 911. Incestuous and adulterine children, or spurious children, can receive nothing except support; but they have a right to this if the testator acknowledged them, or if by the sentence of a judge they are established as such. C. I. 180, 193, 752, 767; C. G. 762. Cf. here 1042.


	It is not permitted for a spouse who has married a second time to leave to the new spouse more than to the child procreated from the former marriage to whom he left less than to the others. C. I. 770; cf. C. G. 1098. - 5. An adulterous spouse cannot dispose in favor of his accomplice, if the adultery has been judicially proved before the death of the testator. C. L. 1771. According to C. B. 1938, 2333 ff., one can by testament exclude from legitimate succession a blood relative or spouse, without instituting an heir. One can take away from a descendant, father, mother, or spouse, on account of offenses established in the law itself, the part reserved to them by law, and restrict the right to that part for a prodigal descendant or one burdened with debt.



1039 Note: When the testator has erred in the name of the heir or legatee, if nevertheless the person is established, the institution and legacy are valid. And the same must be said if the thing bequeathed has been erroneously indicated. C. I. 836; C. He. 469. Cf. C. L. 1761, 1837. As regards the interpretation of testaments in various doubtful cases, cf. C. B. 2066 ff., 2088 ff. A testamentary disposition in favor of an incapable person, although simulated under the form of an onerous contract, or made through interposed persons, namely the father, mother, descendants, and spouse of him to whom it is left, according to C. I. 773 is null; according to C. G. 911, C. H. 755 it will be null.

Hence some affirm that a fiduciary heir, to whom it was committed to restore the inheritance to an incapable person, e.g., to a spurious son, can ascribe the inheritance or legacy to himself, for the condition of restoring contrary to law is null. Others say that he must restore it to him to whom it had been left, lest he betray the trust. Others hold, and more truly, that he must restore it to the intestate heirs, to whom the right assists from the just disposition of the laws. Cf. Lugo d. 24. n. 95; Salm. tr. 14. c. 5. n. 73; L. 351, 952 and here 1045. A testamentary disposition made in favor of a person who is uncertain in such a way that he cannot be determined is null. C. I. 830; C. H. 750; C. L. 1741, 1742; or in favor of a person altogether uncertain to be named by another. But a disposition by particular title is valid for a person to be chosen by a third party from among various families or moral bodies determined by the testator himself. C. I. 834, 872. Cf. C. B. 2065. "Legacies to pious causes do not become caducous because of uncertainty of place or church, but most often they will have to be given to the poorer church or hospital." L. 938. Cf. C. H. 650, 671. A disposition made generally in favor of the poor, the sick, etc., is valid. C. L. 1872; C. I. 832. Likewise a disposition is valid by which someone commits his last will to the disposition of another, if it is for pious causes. C. Cum tibi 13 de Testam. Communities or Colleges, as well as moral entities which have not been legitimately approved, since they do not enjoy civil rights, cannot receive from a testament; nevertheless it is permitted to leave to lay moral persons to be established, when they have legally assembled. But moral bodies legitimately constituted need Government approval. Dispositions for the soul or in favor of the soul expressed generically are null. C. I. 831, 832, 833, 932, 1075. According to C. H. 747, if an indeterminate disposition is for suffrages and pious works for the benefit of one's soul, half the part must be handed over to the Diocesan, and the other half to the Civil Governor; the former to be destined to suffrages and necessities of the Church, the latter to charitable hospices. According to C. L. 1775, one cannot institute his own soul as heir, except only for the third part of the third of free disposition. But laws of this kind, insofar as they regard churches and pious causes, are altogether null in the forum of conscience. Cf. Gousset 793.

1040 Of how many kinds is an heir distinguished, and how is his succession made? Resp. To the 1st: An heir is distinguished as: 1. Legitimate, who succeeds by law ab intestato. 2. Necessary, who cannot be excluded by the testator. 3. Voluntary, who is called as heir from the free will of the testator. - An heir from testament is also distinguished, if he has been designated by testament, and an heir ab intestato, if by law he succeeds to a deceased person who made no testament or an imperfect testament. In the first case there is inheritance, or testamentary succession. In the other there is legitimate inheritance, or succession ab intestato. C. I. 720; C. H. 658, 763, 807; C. A. 531, 532, 538, 764; C. B. 1922, 1923; C. L. 1735. Cf. here 672, 673; L. 945; Inst. 1. 2. t. 19; Gal. 4:7. According to the various Laws, someone can or cannot die partly testate and partly intestate. And thus an heir also can or cannot, according to the various Laws, partly succeed from testament and partly ab intestato. According to C. He. 481, that portion of the goods of which the deceased did not dispose is devolved upon the legitimate heirs.

Resp. To the 2nd: Succession ab intestato is devolved upon blood relatives. C. I. 721, 722. Succession is made by heads and by stocks. It is made by heads when the inheritance is divided into as many virile or equal parts as there are heads, or persons concurring to the inheritance by their own right. It is made by stocks when succession is had by right of representation, by reason of the stock from which the heir has arisen. C. I. 733; C. L. 1980 ff. Representation has this effect, that the representatives hold the place, i.e., the degree and rights of the represented person, C. I. 729, who cannot be an heir, C. I. 734, 735. Hence the representatives have no other right to the inheritance than that which would have pertained to the person whom they represent, and accordingly they take the virile share of their author; and if they are several, they take it divided among themselves by persons, i.e., in equal parts, or it is divided by heads. And this has place also in testamentary successions, unless the testator has disposed otherwise, or it concerns only a personal right. C. I. 728, 890. But if several branches have come forth from the same stock, subdivision is made by stocks in each branch, but by heads among the coheirs of the same branch. C. I. 733. Thus, e.g., Gerontius had three sons, now dead before him: Francis, Dominic, and Ignatius. From Francis was born Lucius, surviving. From Dominic were born Lucidus and Lucida, surviving. From Ignatius were born Aloysius and Stanislaus; from these, now deceased, children survive: Lucia and Lucella of Aloysius, Marius and Marianus of Stanislaus. Gerontius, dying, leaves a patrimony of 108,000 lire. The division of succession is made by the stocks of Francis, Dominic, and Ignatius; i.e., into three parts, and to each falls a quota part of 36,000 lire. The whole quota part of the stock of Francis pertains to Lucius, namely 36,000 lire. The other quota part of the stock of Dominic must be subdivided into two parts and is divided by heads between Lucidus and Lucida; namely, to each fall 18,000 lire. The third quota part of the stock of Ignatius is subdivided again into the stocks of Aloysius and Stanislaus, i.e., into two parts; whence to each stock fall 18,000 lire. Moreover the portion which is owed to the stock of Aloysius is again subdivided into two parts, by heads, between Lucia and Lucella, and to each are owed 9,000 lire. Likewise the portion which is owed to the stock of Stanislaus is also subdivided by heads, between Marius and Marianus, and to each are also owed 9,000 lire. Representation obtains only in the direct descending line to infinity and in any case. But in the transverse line, the sons and descendants of brothers and sisters of the deceased can represent their parents. C. I. 730-732; C. G. 718 ff., 731 ff., 739 ff.; C. A. 726 ff.; C. H. 912 ff., 915 ff., 924 ff. Succession into lines is had if the goods are divided between the paternal and maternal line, and blood relatives from each line are called to receive the inheritance.

1041 Of how many kinds are the goods of the testator distinguished? - For him who has no necessary successors, it is entire, that is, open, to donate absolutely all his goods to whomever he wishes, whether by act inter vivos or mortis causa, C. I. 809; C. G. 916; but otherwise if he has necessary successors. For to these a portion of the goods or inheritance is owed, constituted by law, which is called the legitime. C. I. 805, 808, 1091; C. G. 913, 915; C. A. 762, 774; C. He. 470. But that part of the goods which someone can freely either donate inter vivos to anyone or leave by testament is called disposable. The legitimate part is owed in full ownership, and accordingly without any burden whatsoever, mode, condition, or day; but it is otherwise for the disposable portion, to which burdens can be added. C. I. 808, 810; C. G. 913, 917; C. H. 813; C. A. 774. - L. 740, 950; Lugo Resp. Mor. 1. 6. 24.

1042 Who are necessary heirs? - By the very law of nature the right of succession seems to belong to proximate blood relatives. For the common good of society requires that there be a certain stability of wealth in families, which, by the disposition of divine Providence, are preserved and propagated by a continued series of generations. Necessary heirs are: 1. Descendants. 2. In their defect, ascendants. C. A. 762; C. H. 807. - If both are lacking, it is entirely open to the testator to dispose of all his property according to his judgment. C. I. 809; C. G. 916; with the right of the surviving spouse to a certain part of the usufruct of the goods left being preserved, C. I. 812, 814.

But descendants are natural and legitimate children, or only legitimate, i.e., legitimated and adoptive, and their descendants. C. I. 806; C. A. 763. - Descendants of sons succeed by right of representation if they concur with sons; and then, however many they are, they receive that portion, divisible among themselves, which belonged to their parent, that is, they succeed by stocks. But if no son survives, the testator can distribute his goods equally to each, according to the right conceded to him, and they themselves succeed by heads. C. H. 739-745.

To sons natural children, not legally recognized, no right is conceded in the goods of the parents; to those recognized, no right in the goods of those who are blood relatives of the parents. C. I. 743, 749; C. G. 756. According to C. He. 470, necessary heirs are descendants, parents, brothers or sisters, and spouse. By Canon Law, among necessary heirs is to be counted the church, to which by right pertain and are devolved ecclesiastical goods left by a Bishop, by a rector of a church, by a beneficiary, goods bought from the goods of the church, goods donated in view of the church, and improvements made in things of the church.

C. 1, 3, 4, 5 de Pecul. clericor. The goods of a solemnly professed Religious pertain to his Religion, unless special statutes of the Order stand in the way. The goods of a simply professed Religious pertain to his heirs, whether coming ab intestato or from testament. E. M. "An inheritance is usually divided into twelve ounces, which are contained under the name of the as. And these parts have their own names from the ounce up to the as, as follows: 1 ounce, 2 sextans, 3 quadrans, 4 triens, 5 quincunx, 6 semis, 7 septunx, 8 bes, 9 dodrans, 10 dextans, 11 deunx, 12 as." Inst. 1. 2. t. 14. § 5.

1043 What, according to positive law, is the reservation or legitime owed to necessary heirs? According to Roman Law: 1. As regards ascendants, the triens, that is, the third part of the as or inheritance, is reserved when descendants are lacking. - 2. As regards legitimate children, the triens, if there are not more than four children; and the semissis, or half part, if there are more. 3. As regards natural children, they succeed to the mother by equal right with legitimate children. But they do not succeed to the father having legitimate children, although they can receive from him a twelfth part of the inheritance. But if the father lacks legitimate children, he can institute natural children as heirs, provided surviving parents are not deprived of their legitimate portion; and when these are lacking, natural children can succeed to all the father's goods. - Nov. 118; L. 947-901. According to C. G. 913-915, whether for testament or for donation inter vivos: 1. As regards the reservation owed to legitimate children, if there is one, the semis, or half part of the goods, is reserved; if two, the bes, or two thirds; if three or more, the dodrans, or three quarters. But under the name of child, his descendants who represent him are comprehended. - It does not seem that the part which would pertain to a legally recognized illegitimate child ab intestato can be taken away from him by testament. Cf. n. 1047. 2. As regards the reservation owed to ascendants, if legitimate children are present, they have no right; when children are lacking, ascendants have a right to the legitime, so that this portion is the semis or half part if they survive from each line; but the quadrans, or fourth part, if they survive only from one. 3. A wife does not come among necessary heirs, nor legitimate heirs ab intestato, unless the other legitimate heirs within the degrees established by law are lacking. Thus according to each Law, namely Roman and French. Nevertheless by natural law a testator must assign some part to the surviving spouse, if she does not have sufficient goods of her own, on account of the most close necessity between husband and wife.

According to C. I. 744, 805, 807, 808-810, 812-816, 818, 819: 1. The legitimate portion of legitimate children is half of the goods, whatever the number and sex of the children may be. But under the name of children are comprehended legitimate, legitimated, and adoptive children, and their descendants. 2. To illegitimate children duly acknowledged, if children or ascendants exist, there is owed half of the quota part which would have fallen to them if they had been legitimate, the legitimate children being computed together with them. But if descendants and ascendants are lacking, two thirds of the aforesaid quota are owed to them. Yet this portion which is owed to illegitimate children can be furnished in hereditary goods or in counted money; and it does not diminish the legitime of legitimate descendants or ascendants, since it must be deducted from the disposable portion. 3. The legitimate portion of ascendants, when descendants are lacking, is a third part, divisible between father and mother, and, if either of them is lacking, to be conferred on the survivor; if both are lacking, to be divided between ascendants of the paternal line and of the maternal line, provided they are of the same degree; otherwise to be conferred upon the nearer persons of either line. 4. The spouse has a right in the inheritance of the deceased spouse to the usufruct of a certain portion, greater or lesser, according as the deceased has left either descendants, or ascendants alone, or neither. But this portion is deducted from the disposable portion, and can be given by a certain part of the revenues, or by annual prestations. Note: 1. If the testator assigns to someone a usufruct or life annuity which exceeds the annual revenue of the portion of which he was able to dispose, then the legitimaries are given the option either of executing what was prescribed by the testator, or of renouncing for themselves the portion of which he was able to dispose. C. I. 810. - 2. The surviving spouse, and one not previously personally separated by a sentence which has passed into judgment, has the right of usufruct in that part of the inheritance which equals the part pertaining to each legitimate child, under the title of legitime, counting the spouse himself together with the children. C. I. 812. If the testator does not leave descendants but only ascendants, the portion of usufruct will be the fourth part of the inheritance. C. I. 813. - But if the testator leaves neither descendants nor ascendants who have a right to the legitime, the portion of usufruct will be a third part of the goods. C. I. 814. The testator can indeed be more abundant toward the surviving spouse as regards the disposable part. Yet, if children from another marriage survive the testator himself, then he cannot leave to the second spouse more than that which he left to the least regarded child of the prior marriage. 3. Both the spouse and the natural child must impute to their respective quota, the former all things which came to him from matrimonial agreements, and the latter everything which he received from the testator while living, if it is subject to collation. C. I. 820. 4. Natural children, legitimate children being lacking, can be instituted for the whole as, the legitime owed to ascendants being preserved. C. I. 724, 745, 764; C. G. 723.

According to C. H. 808, 809, 834 ff., 840 ff., the legitime reserved for children and legitimate descendants is contained in two thirds of the hereditary patrimony of the father and mother. Nevertheless they themselves can dispose of one of these two parts, under the title of betterment, so that they may apply it to children and legitimate descendants. Of the remaining third part of the goods they can freely dispose. - The legitime of parents and ascendants, in defect of the preceding, is constituted by half of the hereditary goods. The disposition of the other half part remains free. To the widowed spouse, not separated by divorce, or without his fault, a certain part as to usufruct is reserved, which varies according to various circumstances. To natural children also legally recognized a certain part is reserved; but to illegitimate children who are not natural, only support.

According to C. L. 1784 ff., the legitime is contained in two thirds of the goods of the testator. According to C. A. 161, 162, 865, 766, 796, the legitimate portion reserved to children is half the part of the goods which would fall to them in succession ab intestato. But the legitimate portion of each necessary heir in the ascending line is a third part of the goods which would come to him in succession ab intestato. Legitimated natural children are counted among legitimate children. No legitime is owed to the spouse, but only suitable support. Cf. as regards the spouse, aa. 1242 ff. According to C. B. 2303 ff. and C. He. 470, 471, reservation of goods is had for descendants, for father and mother, for the spouse; and according to C. He. l.c., also for brothers or sisters.

According to C. He. 633, adult children who live together with their parents and have contributed work and profit into the domestic community of the parents can claim equitable compensation in the division of their inheritance, insofar as they have not expressly renounced it.

1044 Whether a testator is bound under grave obligation to leave goods to blood relatives who are not necessary heirs, if they are gravely in need?

Speaking of brothers or sisters, it must altogether be affirmed, at least as much as suffices for relieving their need, not only from the general precept of charity, which obliges gravely when the matter is grave, but also from the special obligation of piety, which also obliges under grave sin to aid brothers or sisters in grave necessity before all other poor persons or pious works. But if brothers or sisters are poor, even if they do not have grave need, it is still at least venial to pass them over. Toward other more remote blood relatives there does not seem to be a grave obligation of preferring them to other poor persons. Nevertheless passing them over, if they are gravely in need, would not be free from light fault, since toward them also there is some obligation of piety, although not so strict. C. He. 470 numbers brothers and sisters among legitimate and necessary heirs. L. 946.

1045 Whether parents can leave part of the inheritance even to spurious children? - "Spurious children, apart from support, can receive absolutely nothing from the father under any title whatsoever, neither inter vivos, nor from testament, nor ab intestato; and if they have received anything, they are bound in conscience to restore it to the heirs of the father.... The reason is that these spurious children have been made altogether incapable by law in hatred of the parents, as from Nov. 74, etc." Thus St. Alphonsus 951. And Struggl, tr. 7, q. 2, n. 13: "Whence in the case in which a father has excessively dowered a spurious daughter, she with her husband is bound, even before the sentence of the judge, to restore the excess of the dowry to the legitimate heirs, unless perhaps they freely remit this; as Sporer teaches here, cap. 5, n. 50, with Molina and Sanchez." The theologians commonly taught, according to the ancient laws, that to donate to spurious children, and to accept donations, to bequeath, and to acknowledge legacies, is grave. Namely, it is very much in the interest of the republic to protect good morals. Nor is it valid to say that illegitimate children who are not legally acknowledged, as are adulterine and incestuous children, can freely receive as though outsiders what their parents have freely wished to give or bequeath to them. For this openly contains fraud of the law, and would establish them in a better condition than legally acknowledged illegitimate children, which is evidently contrary to the will of the law. C. I. 180, 752; C. G. 762; C. H. 134, 139; C. A. 165.


	Cf. aa. 752, 753, 754. - L. 951, 952; Gousset 727. Cf. here 1038, 1039.



1046 Whether necessary heirs can be disinherited? - According to Roman Law, children can be disinherited by the authority of the father alone, especially in the following cases: 1. If a son lays hands on a parent, or treats him contumeliously. 2. If he is his accuser or witness in criminal causes. 3. If he has relations with the same one's wife. 4. If he is unwilling to become surety for freeing the father from prison. 5. If he has prohibited the father from making a testament. 6. If a daughter, having refused an honorable marriage, lives luxuriously. Inst. 1. 2. t. 13; L. 948 ff. - According to C. A. 768 ff., necessary heirs can be disinherited for causes constituted in the Law. The same is held in C. H. 848 ff.; C. L. 1875 ff.; C. He. 477 ff. According to French and Italian Law, necessary heirs can never be disinherited by private authority. Yet by law they are excluded from the inheritance as unworthy in the cases already noted above. Cf. 672, 1038. According to C. B. 1938, 2332 ff., 2339, one can by testament exclude a blood relative or his own spouse from legitimate succession. On account of offenses established in the law itself, one can take away the part reserved by law from a descendant, father, or mother, and restrict the right to that part for a prodigal descendant or one burdened with debt. Several causes of unworthiness to succeed are likewise established.

1047 Who are legitimate heirs; what is their succession?

Legitimate heirs generally are those who are called to succession according to the disposition of the law, when the disposition of the deceased is lacking, either because he made no testament, or because he made an invalid testament, or because the instituted heir cannot or will not enter upon the inheritance. Moreover the law, by prerogative of order and degree, calls blood relatives to succession: descendants, ascendants, collaterals, the spouse, and, when these are lacking, the State. This is the order: Succession is deferred: 1. To descendants indefinitely. When these are lacking: 2. To ascendants, brothers, and their descendants, but not beyond the tenth degree, and to the spouse. When these also are lacking: 3. To other collaterals of the later order, i.e., paternal uncles, maternal uncles, paternal aunts, maternal aunts; and, when these are lacking, to their children, paternal cousins, maternal cousins, cousins through paternal aunts; and when these are lacking, to those who next descend from them, up to the tenth degree. This is the prerogative of order: legitimate descendants exclude all others, except duly acknowledged illegitimate children. C. I. 736. These illegitimate children exclude all collaterals. C. I. 743, 745. Ascendants and Brothers exclude collaterals of the later order. The spouse excludes all collaterals, whether of the prior or later order, but only after the sixth degree. C. I. 742, 755. This is the prerogative of degree: nearer persons of the same order exclude more remote persons in the same order. C. I. 720-724; C. G. 723, 725 ff., 731 ff.; C. H. 912-914; C. A. 727 ff.; C. L. 1969 ff.


	Succession of descendants. Legitimate heirs in particular are, in the first place according to C. I. 736; C. G. 745, legitimate children, or their descendants, without distinction of primogeniture or sex, although born from different marriages. They succeed in equal portions and by heads if they are in the first degree and are called by reason of themselves. They succeed by stocks if they are called by right of representation. But the descendants of the deceased exclude the others from succession. According to C. I. 737, under the name of legitimate children are also comprehended legitimated and adoptive children, and their descendants. Adopted persons and their descendants indeed succeed to the adopter, but they are excluded from the succession of all relatives of the adopter. - But the inheritance of the adopted person does not pertain to the adoptive parents; and accordingly it returns to his own blood relatives. C. I. 210, 212, 737. Almost the same are the dispositions of C. A. 730-734; C. H. 930-934; C. He. 457 ff.; C. L. 1985 ff.



	Succession of ascendants. When descendants are lacking, and likewise when brothers or sisters and their descendants are lacking, ascendants succeed, namely according to C. I. 738, 739, father and mother in equal portions, or, if either has died, the survivor alone. And when descendants, parents, brothers or sisters, and their descendants are lacking, ascendants of the paternal line succeed in half part of the goods, and ascendants of the maternal line in the other half part. If nevertheless ascendants are not in equal degree, the inheritance pertains to the nearer one.





If they concur with collaterals, according to C. I. 740, in no case can the portion of the parents be less than the triens, or third part. The remainder is divided among the brothers or sisters according to their number in equal portions. But consanguine or uterine brothers or sisters, whether they concur with full siblings or are alone, obtain half of the portion which pertains to full siblings. If they concur with the spouse, according to C. I. 754 they take the bes, or two thirds. According to C. G. 746, 747, when descendants are lacking, and likewise brothers or sisters and their descendants, the nearer ascendant from the paternal line and the nearer ascendant from the maternal line each receive a half part of the goods, the others being excluded. Ascendants, the other legitimate heirs being excluded, succeed to their descendants who have died without posterity, in those goods which they gave to those descendants, or in their price, if these have been alienated. If the deceased without offspring left both parents and brothers or sisters, or their descendants, according to C. G. 748, 751, 752, half of the inheritance must be divided between father and mother; the other half must be divided equally between brothers and sisters, if they were born from the same bed; otherwise if they were born from a different bed. But if only one of the parents survives, the portion of the brothers, sisters, or their descendants is the dodrans, or three fourths; only the fourth part is left to the surviving parent. The dispositions of C. A. you have in aa. 735 ff., and of C. L. 1493, 1996 ff. When descendants are lacking, if both parents are still living, the whole inheritance belongs to them in equal portions. According to C. He. 458, when descendants are lacking, the inheritance is devolved upon the parents of the stock of the parents. Father and mother succeed in equal portions. According to C. H. 935-938, in defect of descendants, ascendants exclude collaterals. Parents divide the inheritance between themselves in equal parts; and if only one survives, he receives all. - Grandfathers divide the inheritance equally between themselves if they are of the same line; or they divide it equally with others if they are of different lines, yet in such a way that half part yields to one line, the other half part to the other line.


	Succession of collaterals. If someone dies without offspring and without parents, then his brothers and sisters, or their descendants, are called to succession, the rest being excluded. C. G. 750; C. I. 741. - According to C. I. art. cit. 741, consanguine and uterine brothers and sisters, concurring with full siblings, obtain half of the portion which pertains to full siblings. - If they concur with the spouse, they receive the bes, or two thirds. C. I. 754. - If they concur with ascendants, the triens being left to the parents, they themselves take the remainder in equal portions. C. I. 740. - But if they concur with spouse and ascendants, they take the triens, or third part. C. I. 740, 754. If someone dies without offspring, and without brothers and sisters and their descendants, and without ascendants of either line, half of the inheritance is deferred to the surviving ascendants, the other half to the nearer relatives of the other line; if nevertheless among the surviving ascendants there is father or mother, these have a right to the usufruct of the triens of the goods in which they do not succeed. C. G. 753, 754. - According to C. I. 742, 755, if someone leaves neither offspring, nor parents, nor other ascendants, nor brothers or sisters, the succession is deferred to the nearer relative or relatives without distinction of paternal or maternal line. But if a spouse is present, then two thirds fall to this spouse, and a triens to them. Relatives beyond the twelfth degree, namely the sixth according to canonical computation, do not succeed according to C. G. 755. When relatives are lacking in some line within the aforesaid degree, the whole inheritance pertains to the relatives of the other line. According to C. I. 742, succession is not extended beyond the tenth degree, namely the fifth according to canonical computation. So also according to Roman Law. The dispositions of C. A. you have in aa. 735 ff. When parents are lacking, the whole inheritance is divided between brothers and sisters in equal portions. But as regards other blood relatives, succession is not extended beyond the sixth line of consanguinity, namely the fifth degree according to Canon Law. According to C. He. 459, 460, in defect of descendants and heirs of the stock of the parents, the inheritance is devolved upon parents of the stock of grandparents. Grandfathers and grandmothers of the paternal and maternal line, if they live, succeed in every line in equal portions. If a grandfather and grandmother have died before, they are represented by their descendants, who succeed by stock in each degree. If a grandfather or grandmother of the paternal line or of the maternal line has died before, without his or her own descendants, the whole half part is devolved upon other heirs of the same line. If there are no heirs of the paternal or maternal line, the whole inheritance is devolved upon heirs of the other line. - With the stock of grandparents the succession of blood relatives of the parents ceases; nevertheless the usufruct is reserved to great-grandparents of the part devolved upon the descendants of their stock, if they were living, and great-uncles and great-aunts have this usufruct in representation of the great-grandparents who died before, from whom they descend, as long as they live. According to C. H. 921-927, 940-955, when descendants, ascendants, and legally recognized natural children are lacking, brothers succeed to the inheritance in equal parts. When brothers are lacking, the spouse succeeds to the whole inheritance. If there are brothers and spouse together, the spouse receives the usufruct of the part determined by law. But if brothers and spouse are lacking, other collaterals succeed up to the sixth degree by civil computation. Cf. aa. 918, 919. The nearer blood relative excludes the more remote, with the right of representation preserved, a. 921. According to C. L. 2000 ff., when descendants and ascendants are lacking, the heirs are brothers and their descendants.



	Succession of natural children. Natural children, legally recognized, when natural and legitimate children exist, according to C. G. 723, 757, 758, have a right to the third part of the portion which they would have obtained if they had been natural and legitimate; to half of that portion, if there are no legitimate descendants and there are ascendants, or brothers or sisters; to the dodrans, if all these are lacking; and if moreover there is no relative who enjoys the right of succession, the whole inheritance pertains to them.





According to C. I. 744, 745, 746, 747, 749, natural children, legally recognized, when legitimate descendants exist, have a right to half of the portion which they would receive if they were legitimate. Natural children must furthermore impute into that portion whatever they may have received from the parent or parents, subject to collation, even if they have been dispensed from collation. - If the parent dies without legitimate offspring and their descendants, but leaves his parents, or one of them, or another ascendant, or a spouse, natural children succeed in two thirds of the inheritance; the remainder is deferred to the ascendants or spouse. - But if ascendants and spouse are present together, a third part of the inheritance pertains to the ascendants, a fourth to the spouse, and the remainder to the natural children. - If there are no legitimate descendants and ascendants nor spouse, the whole inheritance is devolved upon the natural children; but they have no right in the goods of relatives of the father or mother, just as those relatives have none in the goods of natural children. - According to C. I. 180, 752; C. G. 262, children born from adultery or incest are altogether excluded from succession, and have only a right to support, namely if the testator acknowledged them or if by the sentence of a judge they are established as such. Support is certainly owed to children by the law of nature. Hence they can never be deprived of it by the father. Struggl. tr. 7. q. 2. n. 15; L. 949, 951. If a natural child has neither descendants nor spouse, his inheritance is devolved upon the father and mother who acknowledged him, or upon only one of them, if only one acknowledged him. But if he leaves a surviving spouse, half part of the inheritance belongs to the spouse himself, and the other half to father and mother, or to only one of them, as was just said. C. I. 750, 751. - C. L. 1994, 1995. According to C. A. 752, 753, 756, legitimated natural children have the same rights as legitimate children. But illegitimate children also have the same rights as legitimate children in the succession ab intestato of the mother. They do not have a right in the succession ab intestato of the father. But in the succession of legitimated and illegitimate children, their parents reciprocally have the same right as they do as regards the inheritance of their own parents. - According to C. He. 461, natural blood parents have in the maternal kinship the same rights as legitimate persons. In the paternal kinship they are heirs only insofar as the natural child follows the status of the father by recognition or sentence of a judge. In concurrence with legitimate descendants of the father, the natural heir or his descendants obtain half of the part which the legitimate children and their descendants receive. According to C. H. 939-945, when descendants and ascendants are lacking, the inheritance is divided among legally recognized natural children. But if descendants or ascendants are present, they receive only the portion determined by the laws. But if they themselves die without legitimate posterity, their parents succeed to them. C. L. 1989 ff.


	Succession of the spouse. According to C. G. 767, when all relatives are lacking within the twelfth degree, the spouse is called to succession, provided there was no divorce between them. According to C. I. 156, 158, 753-757, if legitimate children survive the deceased spouse, the surviving spouse, who had not been legally separated from the deceased spouse, succeeds to him in an equal part, the spouse being counted in the number of the children, as regards usufruct. If recognized natural children also concur with legitimate children, the usufruct of the spouse must be equal to the quota of the inheritance which pertains to the legitimate children. This portion of usufruct can never be greater than a fourth part. If legitimate offspring are lacking, if there are ascendants, or natural children, or brothers and sisters and their descendants, a triens of the inheritance in ownership is deferred to the surviving spouse; but if legitimate ascendants and natural children are present together, only a quadrans. If the deceased has left other relatives who have the right of succeeding, the surviving spouse obtains two trientes. If there are no relatives who have the right of succession within the sixth degree, the whole inheritance pertains to the surviving spouse. Moreover, whenever the spouse is called to succession with other heirs, he must compute in his hereditary portion whatever he has already obtained on account of matrimonial agreements and dotal gains. - If the spouse has been legally separated from the deceased spouse, then no right belongs to him. When separation is made by mutual consent, even before a tribunal and homologated, it is not regarded as made legally, and therefore does not prejudice the mutual rights of the spouses. The sentence must have been issued before the opening of the succession. But its effects obtain only against the spouse who is at fault, who also loses dotal gains and all useful things granted to him by the other spouse in the marriage contract, and likewise the legal usufruct. Nevertheless the spouses can by mutual consent render void the effects of judicial separation, either expressly or tacitly, by still living together peacefully, without authority intervening. According to C. A. 757 ff., to the surviving spouse, if there are children, there belongs a determined usufruct of a certain portion according to the number of children; if children are lacking, but there is another legitimate heir, a fourth part of the inheritance belongs to him. But if there is no other legitimate heir, the whole inheritance pertains to him. According to C. He. 462, when the deceased has left descendants, the spouse obtains, at his own choice, either half part of the succession in usufruct, or a fourth part in ownership. Concurring with heirs of the stock of the parents, he has a fourth part in ownership and three fourths in usufruct. Concurring with heirs of the stock of grandparents, he receives half part in ownership and the other half in usufruct. If heirs of one and the other stock are lacking, he receives the whole succession in ownership. As regards C. H., cf. what was said in the Succession of collaterals. According to C. L. 2003 ff., when descendants, ascendants, and brothers and their descendants are lacking, the spouse succeeds. When the aforementioned blood relatives and spouse are lacking, other transverse blood relatives succeed within the tenth degree.



Succession of the State. When all who have the right of succeeding are lacking, the inheritance is devolved upon the State. C. I. 758; C. G. 768; C. A. 760; C. H. 956-958; C. He. 466; C. L. 206 ff. C. B. 1924 ff. establishes five orders of successions. Blood relatives of the preceding order exclude blood relatives of the following orders, 1930. Representation is admitted only in the first three orders, 1924, 1925, 1926. In the fourth order the nearer blood relative excludes the rest, 1928. In the first order are the descendants of the deceased. Nearer descendants exclude descendants who are blood relatives of the deceased through their mediation. Children succeed in equal portions, 1924. In the second order are the father and mother of the deceased, and their descendants. Father and mother, if they are living, succeed alone in equal portions, 1925. In the third order are the grandfathers and grandmothers of the deceased and their descendants. If they themselves are still living, they alone succeed in equal portions, 1926. - In the fourth order are the great-grandfathers and great-grandmothers of the deceased and their descendants. If all the great-grandfathers and great-grandmothers are living, they alone succeed; if several, they succeed in equal parts. But if all have died, their descendant nearer in blood relationship succeeds to the deceased; and, if several are in the same degree, they succeed in equal parts, 1928. - In the fifth order succeed great-great-grandfathers and great-great-grandmothers and their descendants, 1929. A portion of goods is always reserved to the surviving spouse, varying according to the various blood relatives with whom he concurs, 1931 ff. - When blood relatives and spouse are lacking, the fisc succeeds, 1936.

By Canon Law, to clerics, as regards superfluous ecclesiastical goods left behind, there succeeds at present the Congregation of Spolia, unless a special Indult is present; as regards other goods, blood relatives succeed according to civil law, and when these are lacking, there succeeds either the Congregation of Spolia, or now the Congregation de Propaganda Fide for the support of missions, or, where this has not been received, the episcopal fisc, with the burden of expending them on pious causes. Reiff. h. t. n. 63. - Solemnly professed religious perpetually secularized cannot make a testament. The Congregation of Spolia succeeds to them, according to the Constitution of Gregory XIII Officii nostri, or now the Congregation de Propaganda Fide. But if they are secularized for a time, the right of succeeding to their inheritance pertains to their monastery, unless this is prohibited by the Constitutions of the Order. The goods of solemnly professed religious, if before profession they did not dispose of them, are devolved to the natural heirs if their religion is incapable of succession; but if it is capable of succession, they are devolved to the monastery. But all monasteries of regulars have the right of succeeding, except houses and Colleges of the Society of Jesus, and monasteries of the Friars Minor of the observance and of the Capuchins. Schmalzgr. 1. 3. p. 3. tit. 27. n. 67 ff.; Giraldi in 4. t. According to C. A. 761, the goods of a cleric ab intestato are divided in equal proportions among the church, the poor, and blood relatives. When a Bishop dies, there are owed to the Cathedral Church the sacred utensils enumerated in the Constitution of Pius IX Quum illud, June 1, 1847, which are not positively established either to have been donated to the Church or to have been acquired with the goods of the Church. And therefore Bishops are bound to make an inventory of these utensils and to declare whether they were acquired with their own expenses or with the goods of the Church. Cardinals Bishops are held to this same obligation, except suburbicarian Cardinals and Abbots nullius residing in the Roman curia. All their utensils, with whatever goods they were acquired, pertain to the pontifical sacristy. Relics of the Holy Cross are to be transmitted to their successors. - E. M. 1037, 1038, 1047. But if Bishops have governed several Churches, the sacred utensils destined for divine worship are to be divided among the several churches in which they resided, according to the norm of the same Constitution. - C. 1, 2 de Success. ab intest.

1048 What is a lying inheritance? - When the heir is not known, or those who are known have renounced the inheritance, the inheritance is called lying. To administer it a curator is appointed, who is obliged to all those things to which an heir with benefit of inventory is held. If after thirty years no one appears, it, as vacant, is prescribed to the fisc. C. I. 980, 983, 2135; Cod. proc. civ. 896; C. G. 811, 814.

1049 What is the right of accretion? The right of accretion is that right by which the parts of failing heirs or failing legatees in the same inheritance or in the same thing bequeathed are added to other coheirs or other colegatees. C. I. 879, 884; C. A. 560; C. H. 981; C. B. 2094, 2158. The right of accretion has place in an inheritance when, in the same testament and by one and the same disposition, the testator called heirs jointly to the inheritance, without making a distribution of parts among them by expressly indicating the quota of each. But when the right of accretion cannot have place among coheirs, the portion of the failing heir is devolved upon the legitimate heirs ab intestato.

C. I. 880, 881, 883; C. G. 1044; C. A. 560 ff.; C. H. 982 ff. The right of accretion also has place in succession ab intestato, for the part of him who renounces accrues to the coheirs, C. I. 940. The right of accretion is likewise had in a legacy, when one of the legatees dies before the testator, or renounces the legacy, or is incapable, or the condition under which the thing was bequeathed to him fails; indeed also when one and the same thing in the same testament has been bequeathed to several, although by distinct disposition. C. I. 884; C. G. 1045; C. A. 689. Heirs and legatees receiving the portions of others take on the burdens and obligations annexed to them. C. I. 882, 887; C. A. 563; C. B. 1935, 2095, 2159.

As regards usufruct specifically, the right of accretion is given even if the legatee has accepted it and then fails, if namely it has been left to several persons in such a way that, according to the general rule, the right of accretion is given among them. C. I. 885. - When by the will of the testator the right of accretion is excluded, the part of the failing heir pertains to intestate succession with the same burdens imposed by the testator. C. I. 883; C. A. 562, 563. - If the legatee fails, the creditor failing, the thing bequeathed accrues to the heirs, who consequently are bound to fulfill the burdens enjoined upon the legatee according to their hereditary portions. C. I. 886; C. L. 1852 ff.

1050 When, where, and how is the opening of inheritance had? Succession is opened, whether ab intestato or testamentary, at the very moment of the death of the testator, in the place of his last domicile, and immediate possession passes by full right to the heir, if he is capable. C. I. 923, 925; by full right, and accordingly without another juridical act, without any sentence of a judge. - If among two or more called to succession there is doubt which one died first, suppose in a common shipwreck, if this cannot be verified, all are supposed to have died at one point of time, and therefore there is no place for transmission of inheritance from one to another. C. I. 924; C. A. 25; C. B. 20; C. L. 1738. It is otherwise according to C. G. 720 ff. and L. 22, 23 de Reb. dub. Dig.

1051 What of accepting or repudiating an inheritance? - For accepting or repudiating an inheritance it is required first that it has been deferred, for of a living person there is no inheritance, and therefore there can be no acceptance or repudiation of it. C. I. 954; C. G. 791; C. H. 991.

Moreover it is required that he who accepts or repudiates it be capable of contracting obligation and of alienating. For, by accepting it, he as it were contracts with the hereditary creditors and legatees. But by repudiating it, he alienates the same. Hence a family council, guardian, or curator is needed for those who are under guardianship and curatorship. C. I. 226, 296, 930, 931, 932; C. G. 776; and according to C. G. and C. H., for wives the consent of the husband is also needed. C. H. 992-996. It is open to each person to accept or repudiate an inheritance, whether testamentary or legitimate. C. G. 775; C. H. 988; C. He. 566. The reason is that no one is bound to accept a benefit which is often burdened with great obligations. Nevertheless renunciation is not presumed, but must be proved, and must be made in juridical form. One will be able to repudiate if he has not previously taken away or concealed anything from it. C. I. 953; C. G. 792; C. H. 1002; C. He. 571. According to the same C. He. 566, repudiation of an inheritance is presumed when it would be notorious or would be established from official acts that the debts of the deceased are insoluble. Once the inheritance has been repudiated, the part of the repudiating person accrues to the other written coheirs, if they were instituted jointly; otherwise to the legitimate heirs; and if he himself alone had been instituted, it is deferred to the following degrees. C. I. 946, 948; C. G. 786. And, after repudiating the testament, one will be able to receive legacies perhaps left to him. C. I. 945; C. G. 845. After repudiating an inheritance, one can still enter upon it as long as it has not been entered upon by others. C. I. 950; C. G. 790. The right of entering upon an inheritance ends in thirty years. C. I. 943; C. G. 789.

An inheritance is accepted expressly or tacitly. - Expressly, when by any juridical act, or even by private writing, someone assumes the right and name of heir. C. I. 934; C. G. 778; C. H. 999. Tacitly, when someone does something which necessarily demonstrates the will of entering upon the inheritance and of conducting himself as heir. C. I. 934, 938, 965; C. G. 778, 780, 796; C. H. 999, 1000. An inheritance once entered upon cannot afterward be repudiated, even though debt appears which previously was hidden. C. I. 942; C. G. 783; C. H. 997. Nevertheless against entry, as also against repudiation, restitution in integrum is given to those who have suffered fraud or fear. C. I. 942; C. G. 783; C. H. 997. - He to whom an inheritance has been deferred, if he dies before accepting expressly or tacitly, transmits to his own heirs the right of accepting. C. I. 939; C. G. 781. If someone renounces an inheritance to the damage of creditors, the judge can permit them to enter upon the inheritance in his name. C. H. 1001; C. G. 789. - C. B. 1943 ff.; C. He. 572 ff.; C. L. 2021 ff.

But it can be accepted purely, or under benefit of inventory. C. I. 929, 944; C. G. 774, 775, 784; C. A. 800 ff.; C. H. 998, 1003, 1023; C. L. 2018 ff., 1792; C. He. 580. Sometimes the making of an inventory is necessary by law, as in an inheritance deferred to a minor, C. I. 930; C. G. 461, 776, and in an inheritance devolved upon some community. C. I. 932. - An heir can use the benefit of inventory, notwithstanding any prohibition of the testator. C. I. 956; C. H. 1010; C. B. 1993 ff.

An inventory is a description of the movable things which the deceased left, C. I. 496; C. G. 600, but here in reality it is a description of all the goods of the deceased, or of the whole patrimony, C. A. 223; of the goods and debts of the inheritance; and all who know the patrimonial state of the deceased, if they are required by the competent authority, are bound to manifest it. C. He. 581. The benefits of inventory, which must be made at a certain time and with a certain solemnity, C. I. 955 ff.; C. G. 793 ff.; C. H. 1011 ff.; C. A. 800 ff., are three. - The first is that the heir is not bound to pay hereditary debts and legacies beyond the strength of the inheritance, and he can cede it to creditors and legatees in order to exempt himself from the burden of paying. - The second is that the proper goods of the heir are not confused with the goods of the inheritance, and the heir preserves against the inheritance the right of demanding payment of his own creditors. C. I. 968; C. G. 803. The third is that in the administration entrusted to him, he is bound only for grave fault. C. I. 970; C. G. 804; C. H. 1023; C. B. 1970 ff., 1975 ff., 1993 ff.; C. He. 589; C. L. 2044 ff.; L. 961.

The inventory does not benefit him who, in making it, has concealed something by bad fraud, C. I. 967; C. G. 801; who has not duly sold the immovable goods of the inheritance, C. I. 973; C. G. 806; who by his own authority has sold movable hereditary things within five years, C. I. 974, or at any time according to C. G. 805. Namely, a benefited heir is almost an administrator of the inheritance. C. I. 969; C. G. 803.

1052 What are the rights and obligations of heirs? - Generally, heirs succeed to all the rights and burdens of the deceased, because they represent his person; only those are excepted which by their nature or by pact were affixed to the person of the deceased. For the heir does not succeed to the will of the deceased, but to his patrimony. Hence they acquire by full right ownership of the goods of the deceased, take on his obligations and debts, and must fulfill his will in the legacies. C. G. 724, 1009, 1012, 1013, 1017; C. A. 547, 548; C. B. 1967; C. L. 2014. As regards the mode of paying debts left by the deceased, each pays in proportion to his hereditary portion, and if because of a mortgage they are compelled to pay more, they have recourse against the others. For the division of things and burdens must be made by equal right among heirs, if there are several. C. I. 1029; C. G. 873. Cf. C. A. 550, 820, 821; L. 961. The division of inheritance can be rescinded if someone has been injured beyond a quadrans of his part. C. I. 1038; C. G. 887. Concerning this division of inheritance, cf. C. I. 984 ff., 1034 ff.; C. G. 815 ff., 883 ff. The heir is bound to sustain the expenses of the funeral. C. B. 1968; C. L. 1791 ff.; Lugo Resp. Mor. 1. 6. d. 13.

1053 What of the executor of a testament? - The executor of a testament is he whom the testator has named for executing the testamentary dispositions. - But if no one has been named, the execution of the testament pertains to the heirs; and as regards pious causes, if no executor has been designated, or the designated one is unwilling to perform the office, the Bishop of the place is executor. C. A. 817; C. H. 892, 911; C. L. 1893; C. Nos quidem 3 de Testam.; L. 936, 937, 938, 941; Trent sess. 22, c. 8 de R. - A testamentary executor is not compelled to take on the mandate. C. B. 2202. "Nevertheless one who refuses by that very fact loses the legacy, at least that which was left to him as reward for the office, and it yields to the other executors." L. 936; C. L. 1899. And certainly the execution of a testament contains a mandate gratuitous by its nature; for it is an office of a friend. C. L. 1892; Gousset on a. 1025. According to C. B. 2221; C. He. 517, he can demand suitable remuneration for his office. - But if he has accepted it, he must discharge his duty, and this under grave obligation. C. Ioannes 19 de Testam.; C. A. 816; C. H. 898-900, 908; C. He. 518; Lugo d. 24. n. 29; L. 941.

In order that someone be executor of a testament, it is necessary that he have the capacity of obliging himself. Hence interdicted persons, minors even with the consent of the guardian, and wives without the husband's consent cannot be executors. C. I. 904, 905, 1743; C. G. 1028-1030; C. H. 893; C. L. 1886, 1887; C. B. 2201. Religious can be executors by permission of their Prelate, unless the Rule of the Order stands in the way. C. Religiosus 2 de Testam. in 6; Clem. un. e.t.; L. 936. Several executors of a testament can be instituted, and when one is absent another can proceed to the execution of the testament. But all are obligated in solidum, unless the testator has established otherwise. C. Religiosus cit.; C. I. 903, 910; C. G. 1025, 1033; C. H. 894-897; C. B. 2197 ff., 2219, 2224. - A testamentary executor does not transmit this office to his own heirs, C. I. 909; C. G. 1032; C. H. 909, 910; C. B. 2225, nor can he delegate it to another, C. H. 909; C. L. 1906. The executor must watch: 1. That seals be affixed if among the heirs there are minors, interdicted persons, absentees, or a moral body, C. I. 908, or generally if there is danger lest anything be taken from the inheritance. C. L. 2010, 2064 ff. 2. That an inventory be made, with the nearest heir present or duly summoned. C. I. 908; C. G. 1031; C. B. 2215. 3. That movable things be sold if money for payment of legacies is lacking. C. I. 908; C. G. 1031. 4. That he urge the execution of the testament at the time prescribed by the testator, even sustaining litigation if necessary. C. I. 908; C. L. 1899. 5. He must render an account of his execution within the time defined by law: according to C. I. 908; C. G. 1031, within a year from the death of the testator. C. B. 2203; C. L. 1905; C. H. 907. 6. Meanwhile he administers the hereditary mass and takes possession of it and disposes of its objects. He can make gratuitous dispositions which answer to moral duty and propriety. C. B. 2205. 7. He is liable for loss inflicted if he violates the obligations incumbent upon him. C. B. 2219; C. L. 1909. 8. He can always legitimately renounce his office. C. B. 2226. Likewise he can be dismissed by decree of the tribunal for a grave cause. C. B. 2227. - C. H. 901-907.

Although the testator can grant to the testamentary executor immediate possession of all movable goods, or of a part of them, provided it does not exceed a year, nevertheless the heir will be able to disturb him from such possession if he supplies him with enough money necessary for paying the legacies of movables, or proves that he has already paid them, or provides security for paying in the modes prescribed by the testator. C. I. 906, 907; C. G. 1026, 1027; C. B. 2217. But expenses which are made by the executor for the sake of fulfilling his office must be paid from the hereditary things. C. G. 1034; C. I. 911; C. L. 1908. "All, whether priests or laymen, to whose trust legacies for pious causes have been entrusted, are bound to make the Bishop more certain of this as soon as possible; he has the right of watching over the administration and of consulting for the security of the same legacies." S. C. C., Aug. 7, 1909, A. A. S. v. 1, p. 766.

1054 He resolves: "In the forum of conscience, heirs and executors are bound under grave obligation immediately to fulfill legacies, especially pious ones, when they can." L. 941. Cf. St. Thomas, Quodl. 6, a. 13; C. A. 685. Nor indeed can they either reduce or diminish legacies, or in any way commute them or substitute another burden, unless the faculty for this has been given by the testator; for their office is to execute, not to invert, the will of the deceased. - If the legacies are profane and cannot be fulfilled in the mode in which they were left, they are caducous and yield to the heirs. It is otherwise concerning pious legacies; for the testator wished them to yield to the good of his soul. Cf. 1068.

C. B. 2203, 2216; Lugo Resp. Moral. 1. 4. d. 32.

1055 Whether an heir of a testament, or executor, who has not made an inventory, or has not made it rightly, is bound in conscience toward creditors and legatees, even beyond the strength of the inheritance? Resp. Affirmatively, if he omitted the inventory by bad fraud; since he was the cause of loss foreseen at least in confused fashion.

Negatively, if without sin he omitted to make the inventory; because the law is founded on a presumption of fact, namely that the inheritance was rich, and consequently on a presumption of fraud, which is absent. - Lugo d. 24. n. 232; Gousset 728 and on a. 802; L. 932, 971; C. L. 1792.

1056 What of possession of a legacy, and of its fruits and increases?

A legacy properly differs from an inheritance in that it is situated in a particular and determined thing, that it is owed by the heir, and that possession of it must be obtained from him. A legacy to a pious cause is excepted, however. For then the manifest will of the deceased suffices, and accordingly even the heir ab intestato, succeeding in place of the designated heir, will owe the legacy. But although the legatee must obtain possession of the legacy from the heir, and is bound to seek it from him, nevertheless ownership of the legacy, or the right to the thing, C. He. 543, 562; C. L. 1826, is acquired by the legatee from the death of the testator. C. I. 862, 863, 876; C. H. 881, 885; C. G. 1014, 1018; C. B. 2174, 2176. Cf. C. A. 684; C. B. 2160, 2161, 2180, 2181. - Hence necessary expenses for furnishing the legacy must be sustained by the inheritance. C. I. 877; C. G. 1016; C. H. 886; C. A. 690; C. L. 1842. But the fruits of the thing and the increase are owed to the legatee already from the death of the testator, if the legacy is of some farm, or capital, or another fruitful thing, or if the testator has expressly prescribed this. Otherwise the legatee cannot claim interest or fruits except from the day of judicial petition, or of the promised furnishing of the legacy. C. I. 864, 865. Cf. C. G. 1015; C. A. 686; C. H. 882-884; C. B. 2164, 2184, 2185; C. He. 485; C. L. 1840. - If the legatee dies before the inheritance has been entered upon by the heir, the legatee can transmit to his own heirs the ownership itself of the thing, if the thing was determined, or at least the right to the thing, if the thing was less determined. And, if the thing bequeathed has perished without fault of the heir, it has perished for the legatee. Inst. 1. 2. t. 20. § 16. - The legatee receiving a particular thing from the testator, as a certain donation, does not represent his person, nor consequently does he succeed to his rights and obligations. When an estate is bequeathed, all real burdens follow the legacy, but not likewise the debts with which perhaps it is burdened, unless the testator has disposed otherwise. C. I. 862, 878, 1033; C. G. 874, 1014, 1020, 1024; C. H. 881, 882; C. A. 662; L. 932.

1057 Note: An heir who is also a legatee can renounce the inheritance and accept the legacy, and conversely. But he cannot accept part of the legacy and renounce another part, or accept a legacy affected by no burden and renounce another burdened one. C. L. 183. Cf. L. 4, 5 de Legatis et fideicommissis ff. - If a legacy is under a condition, since the condition suspends the disposition, and the legatee, and the same is true of the heir, dies before the condition is fulfilled, the legacy ceases, nor is his right transmitted to the heirs. C. I. 853. If the legacy is under a mode, the legacy is at once acquired by the legatee. Hence, if the legatee after the death of the testator, before receiving the legacy or before fulfilling the mode, dies, his right passes to the heirs, provided the mode can be fulfilled equally by them. But the legacy is owed, although he does not fulfill the mode, if this does not stand through him. Cf. C. B. 2192 ff. - A legacy to a day, or to be paid at a future time, is not owed before the established time. Meanwhile the legatee has a right to it, which right, if he dies before the established day, he transmits to his own heirs. C. B. 2177. A testamentary disposition which leaves the quantity of the legacy altogether to the judgment of the heir or of a third party is null, except remunerative legacies for services shown to the testator in the last infirmity. C. I. 835.

A legacy must be fulfilled according to its proper form. C. H. 386; L. 936. "When the ox which was bequeathed is dead, neither the hide nor the flesh is owed." L. 49 de Legatis etc. ff. C. B. 2147 ff., 2162 ff.; Inst. 1. 2. t. 20. § 29 ff. "If a father in his testament has ordered the heir to give so many gold pieces to his daughter when she has married; if the daughter is married when the testament is made, but while the father is absent and ignorant, nevertheless the legacy is owed: for if the father was not ignorant of this, he seems to have thought of other nuptials." L. 45 de Legatis et fideicommissis ff. "What has been bequeathed thus: Let my heir, when he dies, give ten to Lucius Titius, since the legacy is to an uncertain day, does not pertain to the heirs of the legatee if he has died while the heir is living." L. 12 de Legatis et fideicommissis ff. "If a building has been placed upon areas that have been bequeathed after the testament was made, both will be owed: both the soil and the surface." L. 39 de Leg. et fideic. Dig. Cf. also L. 10 e.t. "If someone has bequeathed ten amphorae from that cask: even if not ten, but fewer, can be found, the legacy is not extinguished; but he receives only that which is found." L. 8 de Leg. et fideic. Dig. "If it has been bequeathed thus: Lucius Titius my heir is condemned to give Tithasus five gold pieces; then in another place thus: Publius Maevius my heir is condemned to give Tithasus five gold pieces; unless Titius has shown that the legacy was left by Publius for the sake of taking it away, he will receive five gold pieces from each." L. 44 de Leg. et fideic. Dig. When a testament has been rescinded, pious legacies recorded in it must still be paid, if the will of the testator concerning them is certain.

1058 Who can bequeath, and to whom? - Whoever can testate can bequeath. But it is lawful to bequeath to those who can be instituted heirs, and to those who can receive a donation. And thus by Canon Law some modest thing can be bequeathed to Convents of Friars Minor, and to professed members and formed Coadjutors of the Society of Jesus, although neither, from their own Constitutions, can be instituted heirs. Clem. I. § Cupientes de Verb. sign. According to C. I. 382, nothing prevents imposing some burden on heirs in favor of those who are to be born, e.g., a thousand annual scudi for dowering girls. C. B. 2177, 2178, 2180; C. H. 484; Inst. 1. 1. t. 20. § 20 ff.; S. C. EE. et RR., March 26, 1677; June 20, 1686; Lugo Resp. Mor. 1. 4. d. 5.

1059 What things can be bequeathed; what enduring force do bequeathed things have? It is peculiar to legacies that not only one's own thing, but also another's thing can be bequeathed, namely one which the testator knew to be another's; otherwise the legacy is not valid. Hence the heir is bound to buy the thing from its owner and hand it over to the legatee, or to hand over its just price to him. Thus according to C. I. 837, 838; C. H. 861, 862; C. A. 662; Inst. 1. 2. t. 20. § 4. But a legacy of another's thing according to C. G. 1021 will be null, whether the testator was ignorant or knew that the thing was another's.

Cf. C. B. 2169, 2170; C. L. 1801 ff. - C. I. 870; C. G. 1022; C. H. 875; C. L. 1827, 1828 establish that when an indeterminate thing has been bequeathed, yet contained under a certain genus or species, the heir, to whom the choice pertains, is not bound to give the best, nor can he give the worst. Cf. C. H. 1167; C. A. 656, 658, 659; C. B. 2155, 2156, 2182 ff.; C. He. 484; C. L. 1805 ff., 1812, 1816 ff., 1832 ff.; L. 938. If the testator has left something annual or monthly to someone and his heirs, or has ordered a determined number of Masses to be celebrated each year, it is owed also to the heirs of heirs, and these will have to be celebrated forever. S. C. C., Aug. 4, 1864.

If the legacy is real, left from some estate or estates, or for the satisfaction of which the testator obligated these by pledge or mortgage, it binds whatever possessors of the thing in proportion to the estate; namely heirs always; outsiders, if the legacy has been duly transcribed, or the mortgage inscribed, or the estate has come to them by lucrative title. But if the legacy is personal, it binds only the heirs according to hereditary portions. Hence, if the estate or estates are destroyed, the legacies still survive. - Monthly or annual legacies are owed whole at the beginning of each month or year, even if the legatee dies after the month or year has begun. C. I. 837; C. A. 687. A legacy of an impossible or prohibited thing is without effect.

C. B. 2171 ff. When foods are left, food and wine are contained in suitable quantity. When support is left, all things are contained without which life cannot be supported: both food and wine, and clothing, and suitable instruction. C. L. 1831. A legacy of support can be demanded at the beginning of any year or month. C. I. 867; indeed it is owed according to C. L. 1841. - Annual legacies and legacies of support and usufruct cannot be made to several persons successively; and if this has been done, only those who are found in the first place at the time of the death of the testator acquire the legacy. C. I. 901; Inst. 1. 2. t. 22; Benedict XIV, de Syn. 1. 13. c. 25. n. 30 ff.; E. M.

1060 Whether a legacy left by a debtor to a creditor is to be judged given in compensation of the debt? According to C. I. 845; C. G. 1023, a legacy of this kind, without mention of the debt, is not presumed to have been made in payment of the debt. Nevertheless the general presumption is that someone wishes first to satisfy his obligation, and then to give gratuitously.

1061 Whether a legacy left to orphans can be given to the poor having useless parents; what of a legacy left to the poor? If true orphans are lacking, it can be given; because the will of the testator is sufficiently fulfilled; for he wishes to help children not having the means by which they may be supported. - But if true orphans are present, more probably altogether it cannot be given: because the express will of the testator must be fulfilled in its proper form whenever it can be fulfilled. Clem. Quia contingit de Rel. dom.; Trent sess. 22, c. 8. Nevertheless St. Alphonsus thinks that not improbably it can be given, because this more closely approaches the end of the testator, since then such children must provide not only for their own need, but also for the poverty of their parents. - L. 930.

A legacy left to the poor can be given to those who are in need according to their condition, and accordingly also to one's own blood relatives if they are truly in need; indeed someone can retain it for himself if he is truly in need, unless the testator left something else to him. - If it does not suffice for all the poor, it must be given according to the order of charity; and accordingly those more in need seem to be preferred. But the poor are regularly understood to be those of the place where the testator had his domicile. C. I. 832.

1062 Whether a legacy left to girls so that they may marry can be given to those who become religious? - If the legacy was left to a determined person, it is certain that it can be given, unless the mind of the testator is otherwise established. For the testator intends primarily to regard the person herself with his benefit. - If the legacy was left to indeterminate persons, certainly more probably it must be given only to those marrying, and first marrying. For the express will of the testator must be preserved in its proper form whenever it can be preserved. But this will of testaments is very pious: they intend to provide for girls of this kind so that they may be removed from the danger of sinning. L. 930.

1063 Whether a legacy left to a girl under the condition of marrying some man is owed if she marries another? "It is certain that it is not owed," because that condition does not injure the liberty required for marriage, since the girl can freely accept or reject such nuptials; and accordingly it cannot be regarded as a base condition, and as though not added. Exception, however, if "she herself is induced to marry an unworthy man, because then that condition is rejected as base, and the legacy is owed to her if she marries another." L. 853. Schmalz. 1. 4. t. 1. n. 149, 150; C. A. 700.

1064 Whether a legacy left to girls so that they may marry can be given to girls who have already married without a dowry? Resp. Affirmatively, if it concerns determined girls; because the testator is presumed to have wished altogether to provide for them on account of a particular affection toward them, or so that, married, they may live decently. Otherwise, if it concerns indeterminate girls, because then the testator is judged rather to have wished to assist those marrying, so that they might avoid the danger of prostitution. L. 930.

But if the legacy concerns dowries, a more benign interpretation can be made also for poor married women; for a dowry is both for finding a husband and for bearing the burdens of marriage, and also for those professing a religious Institute; for a dowry is necessary for these also in order to embrace the state. - When dowries of this kind have been left to honorable girls, honorable girls are to be understood as those who are such in common estimation, not the immodest.

1065 What comes under the name of movables or movable goods in legacies? - Movable goods are generally those which can be moved from place, such as clothes, animals, money, etc. Movable goods, movable things, movable, or even movables in opposition to immovables, sound the same. Movables, without addition and without determination, are said to be all goods which are not immovable, excepting money, books, jewels, coins, active debts, instruments of the arts, linens for the use of the body, horses, arms, grains, wine, hay, and other similar things. Also except those things concerning which a particular commerce is exercised. Furniture, or movables precisely furnishing a house, are altogether restricted to those things which are ordered to use or to the ornament of habitation, such as seats, tables, cabinets, etc. C. G. 527 ff.; C. I. 416 ff.; C. H.

335 ff., 346; C. A. 647 ff.; Gousset on aa. 533, 535; Lugo Resp. Mor. 1. 6. d. 10, 11.

1066 He resolves: Hence silver furniture and animals are simply movables, excepting horses; linens, excepting those which are used for the body. If the testator says: I bequeath the movables to Caius and the immovables to Sempronius, Caius has a right to all movable goods, because the mind of the testator is evidently clear from the opposition of movables to immovables.

Gousset on a. 533; Rogron ib. If the legacy is stated thus: I bequeath to Titius all my movables, or movable goods, or the totality of movables, Titius has a right to all goods that are not immovable, because the word movables is not taken here without addition, but with an extension of meaning. Gousset 807 and on a. 533; Rogron ib.

1067 Whether the Supreme Pontiff can commute the last wills of testators? - There is no doubt that the Pope can commute last wills with cause, as is clear from Clem. Quia contingit de Relig. domib. With cause, "because although the dispositions of testaments are judged to be committed to the Pope or Prince, nevertheless they are committed not as to an owner, but as to a dispenser of the common good or of pious causes. Hence, since the Pontiff is not the owner of such goods, he cannot, either from ordinary or extraordinary power, convert these dispositions without cause to another use than that to which they were destined by the testators. Therefore if the legacy is profane, the Prince will be able, on account of public necessity or another just cause, to commute it into another profane or pious legacy. But if the legacy is pious, the Pope alone will be able, with just cause intervening, to convert it into another pious one." L. 931; Benedict XIV, de Syn. 1. 13. c. ult.; L. Legatum 4 ff. de Administrat. rer. ad civ. pert.; S. C. de P. F. 1807, Collect. ed. 2. n. 689; A. S. S. v. 1, p. 609; v. 2, p. 353.

1068 Whether Bishops with a just cause can commute pious dispositions? The first opinion affirms. The reason is that, from Trent sess. 22, c. 6 de R., Bishops, at least as delegates of the Apostolic See, and from a just and necessary cause, by their own judgment, can commute last wills. But the second and more probable opinion denies. The reason is that from C. Tua de Testam. and from Trent sess. 22, c. 8 de R., it is imposed on Bishops to execute all pious dispositions, both in last will and inter vivos.

"Laymann nevertheless judges very probably, and the Salmanticenses, etc., agree, that if some cause supervenes, or if it was unknown to the testator, which, if he had known it, he would have disposed otherwise, then the Bishop with the heir can by epikeia interpret the will of the testator and convert the legacy to another use, for example if a legacy has been left for making sacred vessels which the church does not need, but rather chasubles. But when pious legacies can in no way be applied to the use intended by the testator, they are not caducous, but must be applied to another pious use at the judgment of the Bishop and executor." L. 931, 939, 940; Lugo Resp. Mor. 1. 4. d. 32. n. 1, 8, 9, 10, 11.

There is certainly no opposition between c. 8 and c. 6 of the cited Council of Trent; but each faculty, as appears from the tenor of the text itself, is asserted of Bishops, and accordingly from the Council of Trent they truly are executors of pious dispositions, and can commute them from a just and necessary cause. - According to the cited chapter 6 of Trent, Bishops cannot make commutation unless from a just and necessary cause, copulatively. Barbosa Collect. in C. Trid. in l.c.; De Luca Annot. in S. Conc. Trid. Disc. XII. - Trent sess. 25, c. 8 de R.; Collectan. S. C. de P. F. ed. 1. n. 1622; Reiffenst. de Testam. n. 804 seq.

1069 What of division to be made by parents among children? Parents are conceded the ability to divide their things among children, whether by act of donation or by act of last will or testament, with the same formalities of donations or testaments being observed. C. I. 1044, 1045; C. G. 1075, 1076. In order that the division be valid and firm, it is necessary: 1. That it be made among all the children, C. I. 1047; C. G. 1078. 2. That the legitime not be injured, C. I. 1048; C. G. 1079. 3. That if it is made by act of donation, the division comprehend present things only; but if it is made by testament, it can also comprehend future things. C. I. 1045; C. G. 1076. 4. When the division has been made by donation, ownership of the divided things passes to the children from acceptance of the donation, by which the division is perfected. But if it is made by testament, the division is perfected only by the death of the testator, and ownership passes to the children from that death. 5. If any things have not been comprehended in the division, these, just as omitted things, are deferred ab intestato. C. I. 1046; C. G. 1077. By division of the inheritance, the heirs are liable for the debts of succession. C. H. 633, 640.


VIII. On Commodatum

1070 What is commodatum? - Commodatum is: the gratuitous concession of some thing for use alone, and for a determined use, and for a certain time. C. I. 1805; C. G. 1875; C. H. 1740; C. L. 1506, 1507; C. A. 971; C. B. 598. - Of some thing, i.e., both immovable and movable, which nevertheless is not consumable by use. C. I. 1805; C. G. 1878. For use alone; and by this it differs from pledge or deposit, whose use is by no means conceded: for use alone, and that determined, wherefore precisely a right to a certain use only is transferred to the borrower, and consequently the lender remains owner of the lent thing. C. I. 1805; C. G. 1877; C. H. 1741. - And for a certain time; in this commodatum differs from precarium, because in precarium the time is not determined as in commodatum: wherefore precarium is defined as that which is conceded for use to one asking by prayers, as long as he who conceded it permits. C. H. 1750; C. A. 974; C. Precarium 3 de Precariis; Troplong della Prescrizione c. 2 del Possesso n. 365, 366. Concession; for a promise of commodatum, although obligatory, is not yet commodatum, which is a real contract and is perfected only when the thing has been handed over. C. A. 971.

Gratuitous concession; for by this commodatum differs from lease, because in the latter use is conceded for a certain price, but in commodatum gratuitously. C. I. 1806; C. G. 1876; C. H. 1740; C. L. 1507, 1508; Inst. 1. 3. t. 15. § 2; L. 744, 745; Lugo d. 33. n. 8.

1071 What are the obligations of the borrower? - 1. It is illicit for the borrower to use things lent for a longer time or in another way than he received them to be used, if he understands that he is doing this against the owner's will, and that the owner, if he had understood it, would not have permitted it. Acting otherwise, he would not use the thing, but abuse it, and accordingly would be liable for damages. C. I. 1808, 1809; C. G. 1880, 1881; C. H. 1744; C. L. 1510, 1511; C. A. 972, 973; C. B. 602, 603. Cf. Ithur. Cas. 46. n. 6. 2. The borrower is bound to ordinary expenses for preservation of the thing, but by no means to extraordinary ones. The reason is that ordinary expenses are as it were a certain natural consequence of daily use, which has been conceded to the borrower, but extraordinary expenses are by no means so, since they are precisely for conserving the thing itself; and ownership of the thing remains with the lender. C. I. 1813, 1817; C. G. 1886, 1890; C. H. 1743; C. A. 981; C. L. 1519; C. B. 601; L. 18 In rebus § 2 Dig. h.t.; Lugo d. 33. n. 14; L. 747.


	The borrower regularly is not liable for a fortuitous loss of the thing. C. I. 1810; C. G. 1882; C. H. 1744; C. A. 978, 979; C. L. 1516; L. 5 Si ut certo §§ 3, 4 Dig. h.t.; namely, his fault, a special agreement on this matter, and the sentence of a judge being excluded. The reason is that a thing perishes for its owner. Exod. 22:10. Likewise he is not liable for loss when this follows, not indeed fortuitously, but as it were necessarily, from the conceded use of the thing. For the owner is judged to have consented to that. C. I. 1812; C. G. 1884; C. H. 1746; C. L. 1516; L. 23 Si commodavero Dig. h.t.; L. Eum qui Dig. e.t. If the damage was done by the injury of another, the borrower is not liable for it. L. 19 Ad eos Dig. h.t. Nor is the borrower liable for loss if the thing perishes by the fault of him to whom the lender had ordered it to be handed over. L. 12 Si mei § 1 Dig. h.t. - Nor is he liable if the borrower used suitable means for restoring it. L. 20 Argentum Dig. h.t.; L. 752. 4. But the borrower is liable for fortuitous loss: if this has been brought into the pact, L. Ea quidem C. de Commodato, which is understood if he received the thing appraised, C. I. 1811; C. G. 1883; C. H. 1745; if fault of the borrower intervened, R. 25 de R. I. in 6; L. Si ut certo § 7 Dig. h.t.; if he applied the thing to another use, or did not restore it at the determined time, C. I. 1809; C. G. 1881; C. H. 1744; C. L. 1518; C. A. 978, 979; if he did not diligently guard the thing and preserve it from dangers, C. I. 1808; C. G. 1880; C. H. 1744; C. A. 978, 979; L. cit. § 5; C. Cum gratia un. h.t. According to C. I. 1808, 1810; C. G. 1880, 1882, the borrower is bound to guard the thing lent as a good paterfamilias; whence also, if in danger he exposes the lent thing rather than his own, he is liable for its destruction and accident. Namely, since the contract is for his benefit only, natural equity requires that the borrower, in an equal cause, consult another's interest rather than his own. - C. L. 1514, 1516; Gousset 810. According to Roman Law, L. In rebus Dig. h.t.; L. Obligationes § 4 de Obligationibus et Actionibus, etc.; and according to Canon Law, C. un. de Commod., the borrower is liable for fault not only grave and slight, but even very slight; namely, he is liable for grave fault if someone lent for his own sake only; for slight fault if he lent for the sake of himself and of the borrower; for very slight fault if he lent for the sake of the borrower only. Cf. 1072. Precarium imposes obligation only from fraud and grave fault, because the other can revoke the thing at will. L. Quaesitum est § 3 Dig. de Precario.



If a thing has been lent to several persons together, each is liable in solidum. L. 4 § ult. h.t.; C. I. 1814; C. G. 1887; C. H. 1748; C. L. 1520. 5. "The restoration of a thing lent is not probably refused under pretext of debt." L. ult. C. de Commod.; C. A. 471. 6. The rights and obligations which are contracted by force of commodatum pass to the heirs of the lender and of the borrower. But if the commodatum was made only in view of the borrower, it by no means passes to his heirs. C. I. 1807; C. G. 1879; C. H. 1742; C. L. 1509. The reason is that if the commodatum was made exclusively by reason of the person, its final cause ceases adequately, e.g., if you lent a horse to your friend, who was very much delighted by riding. If, on the contrary, the commodatum was made by reason of some particular thing, its final cause does not cease unless the thing ceases, e.g., if you lent a horse to your friend for the labors of harvest.

But precarium ceases by the death of the receiver, but not by the death of the giver, if it is not revoked by the heirs. L. Cum precario ff. de Prec.; C. fin. de Prec.; L. 745.

1072 Whether, theological fault being excluded, laws of this kind oblige in conscience before the sentence of the judge? Theological fault: fault is one thing theological, another merely juridical. Theological fault is an omission or action, harmful to another, free, and which before God is sin. But juridical or civil fault is any negligence, or even an action harmful to another, even if involuntary and by no means sin before God. But such juridical fault according to Roman Law is threefold: namely grave, slight, and very slight. Grave fault, which is equated with fraud, is the omission of diligence and circumspection which men of the same condition commonly tend to use in the same circumstances of the matter: such as, e.g., if someone should leave a borrowed book outside before the door, and so a thief should take it away. It is equated with fraud, namely by presumption of law. L. 213, 223, 226 de Verb. signif. ff. - Slight fault is the omission of diligence and circumspection which the more diligent and cautious men of a condition of this sort are accustomed to use; such as if someone should leave a borrowed book inside a room, but with the door open; for the more diligent are accustomed to close the door. Finally, very slight fault is the omission of diligence and circumspection which the most diligent and most cautious men of such a condition use: such as if someone should leave a book lent to him inside a room whose door he indeed closed but did not test whether it was well locked. - L. 549, 749.

Although this distinction of faults is not expressly mentioned in C. I., C. G., C. A., C. H., C. B., nevertheless it is supposed when, for the diverse circumstances of the matter, those Codes require ordinary or extraordinary, lesser or greater diligence. Cf. C. I. 1151 ff., 1224, 1843, 1844; C. G. 1137, 1382 ff., 1927, 1928; Rogron on a. 1137; C. A. 1293 ff., 1306, 1323, 1324, 1331, 1332; C. H. 1902 ff. - In more recent law, the diligence which is generally required is that which the nature of the obligation requires, corresponding to the circumstances of persons, time, and place. Unless something else is expressed, that diligence is required which must be furnished by a good paterfamilias. C. I. 1224; C. G. 1137; C. H. 1104. - Cf. C. B. 276 ff., 300, 539, 599, 680, etc., 831 ff.; Troplong della Vendita c. 4, a. 1624, n. 361 ff.

Now the more common and more probable opinion affirms the obligation of the aforesaid laws in the forum of conscience. For 1., as Lugo says, d. 8. n. 106: "It cannot be denied that according to the light of nature and the common sense of men, men seem to be obliged more to guard against fault in some contracts than in others: for he who has received a thing lent for his own convenience alone judges himself more obliged to guard it than he who, for the utility of the depositor alone, has it deposited with himself. Therefore it cannot be said that in the forum of conscience all are held only for grave and serious theological fault; otherwise they would not be held more in one case than in another. Therefore that distinction of contracts, whether for the favor of one or of both, even with positive and human law excluded, produces diverse grades of obligations; and consequently in some case and for some fault someone will be held from one contract even in the forum of conscience, for which in another case he was not held; and therefore he will not be held only for mortal fault, but also for slight fault, for all in every case are held for mortal and grave fault." 2. "The reason is," as Lessius says, 1. 2. c. 7. n. 45, "because these laws sanction that which is consonant with natural equity to furnish concerning another's thing, which by means of a contract we have with ourselves; with this sanction posited, he who makes such a contract, by accepting a commodatum, lease, deposit, pledge, etc., implicitly obliges himself to furnish that diligence which the laws require. Wherefore, if he does not furnish this diligence, although this was done by natural forgetfulness without any fault, he will be bound to restitution." "But Soto, etc., very probably deny. The reason is that, on the one hand, it is not equitable to oblige someone to a grave penalty without his grave fault; on the other, it is not presumed, at least it is not established, that someone wished to oblige himself in conscience to satisfy a loss done with only juridical fault. But the laws which are adduced to the contrary, obliging with only juridical fault, either presume theological fault, or oblige only for the external forum, or have not been received in another sense.... But those laws which in some cases prescribe restitution, these indeed oblige, even if sin is absent, but not before the sentence of the judge, as the Salmanticenses, etc., commonly say, whatever others say.... Likewise in offices it is probable for the same reason that no one is bound to restitution except from grave fault joined with serious theological fault.... Nevertheless he who receives a stipend is held even from slight juridical fault ... or he who promises diligence greater than common due diligence, or if the office of itself requires great diligence.... But it is always understood that juridical fault is joined with grave sin, so that it may oblige gravely." L. 554. Moreover no one furnishes very slight fault; for, except in the case of a special contract and obligation concerning it, the most exact diligence is required neither by civil law, which in reality requires only moderate and ordinary diligence, nor by natural law; for ordinarily no one uses it in his own things, much less in another's, and the thing is altogether extraordinary and unusual. - But one must deal more mildly with him who gratuitously and for another's convenience furnishes an office, e.g., in the case of deposit; and therefore the doctors require grave fault in him, while on the contrary they teach that very slight fault must be furnished by him who contracts only for his own convenience, as in commodatum, and they say that slight fault must be furnished when the contract yields to the convenience of both, as in sale, purchase, lease, pledge, and partnership.

1073 Whether someone is bound to save from danger things lent to him before his own things? - Resp. Affirmatively, if the things of another are much more precious than his own, especially if they were lent to him gratuitously. The reason is that the keeping which each prudent person would use for his own things is owed to another's thing; but each person would preserve his more precious things before cheaper ones.

Therefore he ought to act similarly toward another's lent things; otherwise he becomes guilty of injustice and is bound to restitution. But the other is bound to compensate the loss of the borrower's thing. For neither a borrower nor even a depositary is bound to extraordinary expenses for a thing lent or gratuitously deposited. C. I. 1817; C. G. 1890. - Hence, on the contrary, by parity of reason, one can per se prefer his own things if they are more precious than another's.

For no one is bound to undergo a greater loss in order to avert another's lesser loss. - In the case in which both the things of another and one's own are of the same value, it is disputed. Some judge that the borrower in this hypothesis must attend equally to saving the things lent and his own, because, by accepting them, he took on the obligation of using serious diligence in caring for and guarding those things as his own. Others, however, more commonly say that the borrower can probably rather save his own things from danger, because rightly ordered charity begins from oneself, at least speaking per se, with a special contract excluded. But if someone rather preserves the thing of another, the other is bound to compensate the loss of that thing; since it would be, in the case, to make an extraordinary expense. C. I. 1817; C. G. 1890. And these things, natural law being considered. As regards positive law, cf. 1071. Lugo d. 8. s. 10; L. 752; Ithur. Cas. 27. n. 14.

1074 What are the obligations of the lender? - 1. The lender is bound to disclose the defects of the thing; otherwise he is liable for damages. For he is their cause to the borrower. C. I. 1818; C. G. 1891; C. H. 1752; C. B. 599, 600; C. L. 1521; L. In Commodato § 3 Dig. h.t.; L. In rebus § 3 Dig. e.t. 2. The lender cannot demand back his thing before the established time, or before the constituted use. For we ought to be assisted, not deceived, by a benefit. C. I. 1815; C. G. 1888; C. A. 973; C. B. 604; L. In Commodato § 3 Dig. h.t.; C. un. de Commod.; R. 33 de R. I. in 6. - Exception: unless equal damage threatens the lender; since this condition is always understood: unless necessity urges. For it is not equitable to benefit another by one's own damage. L. 747; C. I. 1816; C. G. 1889; C. H. 1749; C. L. 1513; C. B. 605. It is otherwise, however, according to C. A. 976. 3. He is bound to restore extraordinary and urgent expenses which the borrower had to sustain for necessarily preserving the lent thing, unless he is at fault. C. I. 1817; C. H. 1751; C. G. 1890; C. A. 981; C. L. 1521; C. B. 601, 606.


IX. On Deposit

1075 What is Deposit, and how is it contracted? - Resp. To the 1st: Deposit is a contract by which a thing is handed over to someone to be guarded gratuitously, under this law, that the same thing be restored whenever it is requested. L. 1 Depositi; C. I. 1835; C. G. 1915; C. A. 957; C. H. 1758, 1760; C. L. 1431; C. B. 688. - A thing, namely movable. Deposit can be constituted only in movable things, C. I. 1831; C. G. 1918; C. H. 1761.

Even in immovables, C. A. 960; L. 746. - Gratuitously; for if a fee or interest has been established, deposit passes into lease and hire, or into loan at interest. L. 1 § Si vestimenta C. h.t.; C. I. 1837; C. G. 1917; C. L. 1432; C. B. 689. - To be guarded; if the depositary is permitted to use it, it almost passes into commodatum or mutuum. L. 24, 26 § 1 h.t.; C. A. 959; C. H. 1768. Almost, since the deposited thing must be restored whenever it is sought. It is handed over, for it is a real contract, which is perfected by delivery of the thing. C. A. 957; C. B. 688.

Resp. To the 2nd: Deposit is contracted expressly or tacitly. Expressly, when such a contract is made explicitly; tacitly, when a thing is brought to those who by reason of office are bound to its custody, such as innkeepers, stable-keepers, and sailors. L. 1 in fi. Naut. Cauponae, etc.; C. I. 1866; C. G. 1952; C. A. 970, 1316; C. B. 701; C. H. 1783. According to the same Italian, French, and Austrian Law, those who exercise transport by land are held to the same obligations for deposited things as innkeepers. They answer for things to be transported as soon as these have been entrusted to them in port or at a station of goods. Loss and deterioration of goods entrusted to the carriers themselves is imputed to the carriers, unless they prove that a fortuitous event or greater force was the cause. But as regards other craftsmen, if they contribute nothing except work to the making of another's thing, when loss of the thing occurs, they are not bound to compensation unless fault has intervened. C. I. 1630, 1631, 1636; C. G. 1782, 1784, 1789; C. A. 970, 1160, 1316.

1076 What are the obligations of the depositary? - 1. The depositary cannot, per se, use the deposited thing. The reason is that the thing is given to him for custody, not its use conceded. Use of the thing can be judged permitted only if it can reasonably be judged that the owner of the thing consents to it, e.g., if by use the thing is exposed to no danger, nor made worse; if someone has deposited money not closed nor sealed. Wherefore, if the owner is unwilling, the owner must be compensated for the use made of the thing, if from this the depositary has become richer. C. I. 1846, 1852; C. G. 1930, 1936; C. H. 1767, 1770; C. A. 958, 961, 965; C. B. 698; C. L. 1437, 1438; Lugo d. 33. n. 4. - But he who truly uses another's thing at his own risk, even if he knows the owner is unwilling, acquires for himself what he gains thence by his own industry. By his own industry, since a thing consumable by use does not bear fruit by that use, but is destroyed. By his own industry, for fruits produced by the thing itself must be returned with the thing itself. C. I. 1852; C. G. 1936; C. A. 958, 961. But C. B. 698 and C. H. 1770 say that if the depositary uses deposited money, interest is owed from the day of use. L. 748.


	The depositary must take that care of the deposited thing which he takes for his own things. L. 32 h.t.; L. 1 § 5 de Oblig. et action.; C. I. 1343; C. G. 1927; C. H. 1766; C. A. 961, 964; C. B. 690. - This obligation is stricter if the depositary offered himself to receive the deposit; if he stipulated a fee for the deposit; if the deposit was made for the convenience of the depositary alone; if an agreement intervened that he is liable for any fault. C. I. 1844; C. G. 1928; C. H. 1182, 1766; C. L. 1435, 1451. If the deposit is made for the depositor's favor alone, the depositary is bound only to furnish against fraud and grave fault, which is equated with fraud. L. Quod Nerva Dig. Depositi. If the deposit is also made for the favor of the depositary, as when he receives a stipend or fee, the depositary is liable even for slight fault, though not very slight fault. L. Depositum Dig. Depositi § 8 coll. § ult. Inst. de Locat. et cond. Except sailors, innkeepers, and stable-keepers, who are liable even for very slight fault, but not for fortuitous event or greater force. L. Et ita Dig. Nautae etc. Yet Laymann, de Deposito n. 1, with others, judges not improbably that this, namely that they are liable for very slight fault, is not valid in the forum of conscience before the sentence of the judge. - St. Thomas 2. 2. q. 62. a. 6; L. 750. According to C. I. 1867; C. G. 1953; C. H. 1784; C. A. 1316; C. B. 701, innkeepers and stable-keepers as depositaries are liable for theft or damage inflicted, if the theft was perpetrated or the damage inflicted by servants or persons placed over the direction of the inn, or by outsiders who frequent it. The depositary is held by no obligation if anything happens by prevailing greater force, unless he had already previously delayed returning the thing requested by the depositor. C. I. 1845, 1868; C. G. 1929, 1954; C. H. 1182, 1784; C. L. 1435, 1436; C. A. 964, 965. Exception for the internal forum, if the thing would have perished equally and at the same time and danger with the owner, because then that delay was not the cause of the loss. According to C. A. l.c., the depositary is not liable for a fortuitous event, even if the more precious deposited thing could have been saved by damage to his own thing.



	He must return the deposit as soon as it is sought, if this can be done. L. Depositum § 22 Dig. Depositi. The reason is that the deposited thing is for the convenience of the depositor alone; and accordingly there can per se be no cause for retaining the deposit. Per se; for accidentally it sometimes must not be returned, as if it is demanded for one's own or another's harm. L. Depositum § 39 Dig. Depositi. But the thing is to be restored whenever the thing is asked back, even if perhaps a day was established in the contract for restitution. But before the established day, the depositary regularly cannot restore the thing except from a just cause. C. I. 1860; C. G. 1994; C. A. 462, 963; C. H. 1766, 1775, 1776; C. B. 695, 696; C. L. 1448. If a deposit has been made by a person who can contract obligation with a person who cannot contract it, the depositor has only a vindicatory action for the deposited thing if it exists with the depositary, or otherwise an action of restitution up to the concurrence of the quantity which has been turned to the utility of the depositary. C. I. 1842; C. G. 1926; C. L. 1433. 4. The depositary must restore the deposited thing to him who deposited it. If nevertheless he understands the thing to be stolen and knows its owner, he must warn this owner, after establishing a suitable space of time in which he may himself demand it back; but if this owner has been negligent, the depositary is freed from every obligation by restoring the deposit to him from whom he received it. Therefore the thing is regularly to be restored to him who deposited it, even to a thief, if the owner, having been summoned, has failed. L. 31 h.t.; C. I. 1853, 1854; C. G. 1937, 1938; C. H. 1771; C. L. 1441, 1442. Cf. here 1343, 1351. When the depositor has died, the thing is to be restored to the heir. If there are several heirs and the thing is divisible, his part is to be returned to each; but if the thing is indivisible, all must agree as to the mode of receiving the thing. L. 1 § Si pecunia 36 h.t.; C. I. 1855; C. G. 1939. When the depositary has died, the thing is to be restored by the heir. But if the heir in good faith has sold the thing, he is bound to return only the price, or his action to it, if not yet paid. C. I. 1851. 5. Restitution must be made by him with whom the deposited thing was, and in that place in which the thing is found without bad fraud of the depositary. L. 12 § 1 h.t.; C. I. 1859; C. H. 1774. According to C. G. 1943, in that place in which it was deposited. According to C. B. 697, in that place in which it was to be guarded. 6. The depositary, as also the borrower, cannot compensate to themselves debts from deposit, from commodatum, and precarium. Thus according to positive law. L. ult. C. de Commodato; L. Si quis C. Depositi; C. Bona fides de Deposito; C. I. 1289; C. G. 1293, 1885; C. H. 1200, 1747. Nevertheless, if someone retained the thing under this title, he would indeed sin against legal justice, but by no means against commutative justice. By natural law, "it is probable," says Lessius 1. 2. c. 27. n. 16, "that compensation has place in the forum of conscience when no other reason is available for obtaining the thing owed to oneself." But if the depositary finds that the deposited thing is his own, he is held by no further obligation. C. I. 1861; C. G. 1946; L. 753.





1077 Whether, theological fault being excluded, the depositary is bound to compensation if the thing perishes from his negligence? - These are the words of Busembaum apud St. Alphonsus 749: "If he to whom a thing is lent, leased, deposited, or pledged guards it negligently, so that it perishes, but the negligence is not theological mortal fault, it is probable, as I said from Soto and Sa, that he is not bound to restitution in conscience. Others nevertheless think otherwise, namely, that he who has contracted juridical fault in guarding is bound to restore, if this was grave; and next if it was only slight, indeed even sometimes if it is very slight, namely when the deposit has been made for the convenience of both, and if he receives a price for custody. See Lessius cap. 7 d. 8; Laymann tr. 4 cap. 25, where he teaches that the depositary is held only for fraud, or gross fault, which is equated with fraud." These things as regards Natural Law. As regards Positive Law, cf. 1076. L. 751; St. Thomas 2. 2. q. 62. a. 6.

1078 What are the obligations of the depositor? Necessary expenses made by the depositary must be refunded by the depositor, and the damage which perhaps the depositary suffered on account of the deposit must be compensated. Under this title the depositary can retain the deposit until complete payment of the debt. His office ought to be damaging to no one. L. 5, 23 Depositi; L. 60, 62 § Quod vero 5 de Furt.; C. I. 1862, 1833; C. G. 1947, 1948; C. H. 1779, 1780; C. A. 967; C. B. 693, 694; C. L. 1450.

1079 What is sequestration, and what is its nature? Sequestration differs from deposit insofar as some contested thing is deposited by those who dispute with a third party under this condition, that, when the litigation is finished, it be restored to him whose it will be. L. 110 de Verbor. signif. ff.; C. I. 1870; C. G. 1956; C. H. 1763; C. A. 968. - The sequestrator cannot lay aside the office he has undertaken, against the will of those whose interest is concerned, unless from a grave and just cause, L. 5 § 2 h.t.; C. I. 1874; C. G. 1960; nor can he return a part to one of the depositors. L. 17 h.t.; C. H. 1763. This sequestration is called conventional, and is distinguished entirely from judicial sequestration, which is constituted only by the office of the judge, and can be constituted both for movables and for immovables. C. I. 1875 ff.; C. G. 1961 ff.; C. H. 1785 ff. Also distinguished is sequestration in the hands of third parties, by which namely he who detains a thing of your debtor, or who owes something to your debtor, is prohibited from returning it to him, so that provision may be made for you.


X. On Mutuum

1080 What is mutuum? Mutuum is sometimes taken for the thing itself given as a loan, but sometimes and more often for the contract itself by which that thing is given as a loan to another; and it is defined: a contract by which, through delivery, ownership of a thing consumable by use is transferred to another, with the obligation of returning only as much in the same species and goodness after some space of time. Through delivery, so that it may be indicated that it is a real contract, which is perfected by delivery of the thing. Wherefore a promise of mutuum is not mutuum. C. A. 983; C. B. 610. Ownership is transferred; for he who receives a thing by mutuum can use it; otherwise it would be a mere deposit.

But he cannot use it unless he has ownership, since that thing is consumable by use, and no one can consume another's thing at will. - Consumable, whether physically as bread, or morally as money, which, although by use it does not perish in itself, nevertheless perishes for him who hands it over to another. - With the obligation of returning as much, otherwise it would be a donation. In the same species, otherwise it would be sale or exchange, if in a different species; commodatum or lease, if the identical thing and in the individual had to be returned. And goodness, lest the lender suffer detriment from the benefit. - After some space of time, by which it is distinguished from exchange, by which immediately gold, for example, is given for silver. - L. 754; L. 2 de Reb. cred.; C. I. 1819; C. G. 1892; C. A. 983; C. H. 1740; C. B. 607; C. L. 1523, 1524; E. M.

1081 Whether there is a precept of lending? - As there is a precept of giving alms to the poor, so there is a precept of granting a loan to the rich who, on account of a peculiar circumstance, are in the greatest need of it. The reason is that the precept of charity binds us toward all human beings, even the rich, and requires that we gladly furnish this which we would wish to be furnished to us in an equal case, if nevertheless we can assist them by a loan without grave inconvenience. "No one," says Benedict XIV in the Encyclical Vix pervenit, "can be unaware that in many cases a man is bound to assist another by a simple and bare loan, especially with Christ Himself warning: From him who wishes to borrow from you, do not turn away," Matt. 5:42.

1082 What are the obligations of the borrower in mutuum? - 1. By force of mutuum the borrower becomes owner of the lent thing, which, in whatever way it perishes, perishes for him. L. 9 de Reb. cred.; C. I. 1820; C. G. 1893; C. H. 1740, 1753; L. 755. 2. The borrower must restore the thing lent in the same species and in the same quantity, quality, and established time; and, in defect of the thing, he must pay its value, according to the established time and place. C. I. 1828; C. G. 1902; C. L. 1524 ff.

If no time and no place have been established, restitution must be made according to the value corresponding to the time at which he is constituted in delay according to C. I., or at which the loan was made according to C. G. 1903. - The borrower cannot return money before the predefined time if it has been credited to him with legal interest; but if, from some agreement made, it exceeds the measure, he can do so only after five years, and with the creditor warned six months before, according to C. I. 1832. L. 2, 22 de Reb. cred.; C. B. 247. 3. Money given by mutuum must always be restored in the same numerical sum expressed in the contract. And whether the value of coins is increased or diminished, the same numerical sum must be restored in the species current at the time of payment. C. I. 1821; C. G. 1895; C. L. 1638. It is lawful, however, even in the forum of conscience, to give banknotes for silver or gold coins, any law or pact to the contrary having been removed.

Italian Law of May 1, 1866; S. Poenit., Jan. 21, 1873. But when gold or silver money has been given by mutuum with a pact of restitution in the same species and quantity, and its intrinsic value is modified, the equivalent must be returned according to the value at the time the loan was given. C. I. 1822; C. A. 988, 989. Cf. C. H. 1170, 1754; L. 782, 791; Gousset 814. 4. If the borrower does not restore the thing, or its value according to the established pact, interest is owed from the day of judicial petition. C. G. 1904. Indeed, if he is in culpable delay, he is also liable for the damages of which he is the cause. C. H. 1108.

1083 What are the obligations of the lender? 1. He is bound to warn the borrower concerning a defect of the thing handed over, if there is one; likewise concerning imminent damage, ceasing profit, and danger of the principal, unless he wishes to lend gratuitously; otherwise the borrower does not consent, and sustains an injury which the lender will be bound to repair. C. I. 1824; C. G. 1898; L. 754. 2. He cannot demand the thing back before the established time. C. I. 1824; C. G. 1899; C. B. 609; L. 754. If the time of restitution was not established, the judge can grant delay to the borrower according to the circumstances. C. I. 1826; C. G. 1900. But if it was established that the borrower should pay when he can, or when he has means for this, the judge will establish a term according to the circumstances. C. I. 1827; C. G. 1901; C. L. 1524 ff. 3. He is bound, per se, not to receive more than the lent thing was worth when it was given by mutuum; because mutuum per se is a gratuitous contract in this sense, that it imposes no other burden on the borrower than that he return in species, at the due time, that which he received. L. 754, 755.

1084 Whether you can receive the thing lent in the same measure and quantity if its price increases during the loan? Whether you can demand more if it decreases? If, when the thing is handed over by mutuum, there is equal doubt on both sides whether at the time of restitution the thing will be worth more or less, it is lawful to make an agreement that, with the same goodness and measure preserved, it must be returned at its time, even if its price has been greatly increased. The reason is that, since there was equal danger on both sides, equality is already preserved by that very fact. - The aforesaid pact is not lawful per se if it is certainly established, or is far more probable, that at the time of payment the value will be increased. The reason is that equality is not preserved in this way, but more is demanded than is given at the time of the loan. Hence, if a modius of wheat is now worth three francs and will be worth four at the time of restitution, it is not lawful to agree that just as much be paid. Exception, however, unless you had determined to preserve the thing until the time of the price; because then more is demanded by reason of ceasing profit.

If you foresee diminution of value or price, you can demand only as much, and the borrower must pay as much, as the thing was worth when it was handed over by mutuum; because in reality you do not demand more than you gave. - According to C. I. 1823; C. G. 1897, if metallic bars or saleable things are given by mutuum, they must always be restored in the same quantity and quality, although their price is increased or diminished. L. 782, 791; La-Croix 910 ff.

1085 Note: "That a loan furnished to a Church, Pious Cause, or University cannot be demanded back unless it is proved to have been turned to its utility. L. Civitas ff. Si certum petatur. And the same is said of a loan given to a minor, who otherwise is not bound, even when made an adult, to restore. L. 3 C. Quando ex facto tut. If nevertheless a Prelate, with the consent of the chapter, and the same is said of a governor with the consent of officials, receives a loan in the name of the church, the church itself is always bound to pay; since Prelates with the chapter can rightly alienate movable things of the church.... - That a loan given to sons of families, regarded as such and lacking castrense goods, without at least tacit consent of the parents, need not afterward be restored by them, at least in the external forum. L. 14 C. de S. C. Maced. Sons can use this privilege, even if they renounce it.... Exception: 1. If the loan is in things other than money, of which the law speaks. 2. If the son swore to pay; although after payment he has an action for reclaiming it; indeed he can procure for himself relaxation of the oath. 3. If the loan was given with the father knowing and not contradicting, or was turned to the utility of the father or children in things which the father was bound to furnish to him.

Likewise if the lent thing still exists, or if the father was accustomed to pay the debts of the children. - It is doubtful whether sons of families in the first case posited are free from restitution of the loan not only in the external forum but also in the internal. Bonacina, etc., deny it, because Civil Law does not take away natural obligation.

But Lessius, etc., affirm it sufficiently more probably, because the law with just cause can indeed take away a natural obligation, and is judged to have done so in this case in order to provide against the damage of parents and to avert the wickedness of usurers. But it does not seem that it can be denied that the supreme human power, on account of the high dominion which it has, can indeed, for the common good, transfer ownership of things from one to another, as is clear in the law of prescription." L. 756, 757, 918; C. I. 1307; C. G. 1312; C. H. 1263, 1304; C. A. 152; C. L. 1535, 1536. Cf. here 953.

1086 What are usury and a usurious contract? Resp. To the 1st: Usury is profit immediately arising from mutuum as something owed. Profit immediately arising from mutuum; for usury is properly committed when the lender seeks profit immediately because of the mutuum, and precisely under the title of mutuum, or something above the principal and the substance lent. Therefore, although he also who sells a thing above the highest just price, or leases it to another for use, sins against justice, nevertheless he is not said to commit usury strictly so called. Profit is understood as whatever can be estimated by price; whence, if, in giving a mutuum, you demand, e.g., that the other return to you what from another source he owes you by justice, it is not usury. As something owed, namely by justice, or by a pact of grateful spirit or benevolence. Wherefore, if the borrower, precisely from a natural grateful spirit and without an intervening pact, liberally gives something beyond the principal to the lender, or even from fear lest otherwise a loan be denied to him in the future, or lest he be judged ungrateful, the lender can accept this without the vice of usury. - C. L. 1636.

Resp. To the 2nd: A usurious contract is a pact by which the lender obliges the borrower to give something estimable by price above the principal from the title of mutuum alone. Hence simple mutuum, or mutuum without usuries, is distinguished from mutuum with usuries, which is called fenus and fenerari. L. 33 de Reb. cred.; L. 758, 761-765, 774, 777-781, 791; St. Thomas 2. 2. q. 78. a. 2; E. M.

1087 Of how many kinds is usury, and what are its names? Resp. To the 1st: One usury is mental and another real. The former is that by which the lender, without an externally manifested pact, either formally intends profit, not to be offered gratuitously, but as though owed under the title of mutuum; or virtually, for example if he internally hopes for profit in such a way that such hope is the principal motive of lending. But the latter is that by which the lender brings profit into an external pact, whether expressly or tacitly. Real usury is either open or disguised. Open usury, or express and formal usury, is when in the contract of mutuum itself something beyond the principal is demanded under this title. Disguised or virtual usury is that which is cloaked by another distinct contract, in which profit because of the mutuum is involved; as would happen if a merchant sold goods at a dearer price than is just precisely from the fact that he must wait for payment, for thus a greater profit would be virtually demanded because of the mutuum. - L. 761, 762; St. Thomas 2. 2. q. 78. a. 2; De Malo q. 13. a. 4.

Resp. To the 2nd: As regards the names of usury, centesimae were usuries in which the hundredth part of the principal, that is, one for a hundred, was paid each month, and accordingly twelve for a hundred each year, twelve percent; by this reckoning in the hundredth month the usury equaled the principal. This was the gravest of usuries, and as it were the as, from which the lesser usuries were called by the names of the parts of the as: the very least usury, semunciaria, one half percent per year; uncia, unciaria, one percent; sextans, sextantaria, two; quadrans, quadrantaria, three; triens, trientaria, four; quincunx, five; semissis, semissalis, six; septunx, seven; bes, bessalis, eight; dodrans, nine; dextans, ten; deunx, eleven; centesima, twelve; double centesimae, twenty-four; triple, thirty-six; quadruple, forty-eight; quintuple, sixty.

1088 Whether usury is licit? Usury is prohibited by natural, divine, and ecclesiastical law. - By natural law. "For the evidence of this, it must be known that there are certain things whose use is the consumption of the things themselves; as we consume wine by using it for drink, and we consume wheat by using it for food. Hence in such things the use of the thing ought not to be counted separately from the thing itself; but to whomever the use is granted, by this very fact the thing is granted; and on account of this, in such things ownership is transferred by mutuum. Therefore if someone should wish separately to sell wine, and should wish separately to sell the use of wine, he would sell the same thing twice, or he would sell what does not exist; whence he would manifestly sin by injustice. And by a similar reason he commits injustice who lends wine or wheat, asking that two recompenses be given to him: one, indeed, the restitution of an equal thing; but the other, the price of the use, which is called usury. But there are certain things whose use is not the very consumption of the thing, as the use of a house is habitation, but not its destruction. And therefore in such things each can be granted separately, as when someone hands over to another ownership of a house, reserving to himself the use for some time; or conversely, when someone grants to another the use of a house, reserving its ownership to himself. And on account of this a man can licitly receive a price for the use of a house, and besides this demand back the house lent, as is clear in the hire and lease of a house. But money, according to the Philosopher in Ethics 5, ch. 5, middle, and Politics 1, chs. 5 and 6, was principally invented for making exchanges; and thus the proper and principal use of money is its consumption or alienation, according as it is expended in exchanges. And on account of this, in itself it is illicit to receive a price for the use of lent money, which is called usury; and just as a man is bound to restore other things unjustly acquired, so he is bound to restore the money which he has received through usury." St. Thomas 2. 2. q. 78. art. 1; Quodl. 3. a. 19. "It is certain," says St. Alphonsus 759, "that usury is illicit even by natural law." "But a certain modern author in a recently published book laboriously attempted to prove that money of itself is not sterile and unfruitful, as other things consumable by use are; since, as he asserts, from the common commerce of men we observe very many profits to arise from money. Hence he infers that, apart from the just titles of danger, loss, etc., something can licitly be demanded from a loan of money beyond the principal, provided the profit is moderate, and provided the borrower is rich and expends that money in increasing his goods. But deservedly this new opinion was interdicted by Benedict XIV in the Encyclical Letter Vix pervenit. The certain reason is that the profit which is received from money arises entirely not from the money itself, which, since it is altogether sterile, cannot bear fruit, but arises from the mere industry of men. Nor, because my money will profit another through his industry, can I demand from him anything beyond the principal." L. 758; Collectan. S. C. de P. F. n. 2130.

By divine and ecclesiastical law. Thus Ezekiel 18:10, 13 said: "If he has begotten a son who is a robber, shedding blood ... giving at usury and receiving more, shall he live? He shall not live ... since he has done these detestable things, he shall die by death; his blood shall be upon him." And "the Lateran Council, sess. 10 under Leo X, condemns as usury any profit perceived from an unfruitful thing, with the title of labor, or expense, or danger, however, excluded. When, namely, in the words of the Council, from the use of a thing which does not germinate, with no labor, no expense, or no danger, profit and fruit are sought to be acquired." L. 765. Whence it is evidently clear that usury is not condemned because it is exorbitant, or because it is demanded even from the poor, or for another similar extrinsic reason, but because it is usury. Thus Benedict XIV also openly pronounces illicit any profit arising from a mutuum by reason and force of that same mutuum, in his celebrated Encyclical Vix pervenit ad aures. Add the whole title de Usuris in the Corpus of Canon Law, from which also the usurer, if he is public and notorious, is kept from Communion, is deprived of absolution for the forum of penance, is regarded as infamous, and, if he dies impenitent without having made satisfaction, is deprived of ecclesiastical burial. Add propositions 41 and 42 condemned by Innocent XI, and 42 condemned by Alexander VII. - Benedict XIV, de Syn. 1. 10. c. 4; Catech. Rom. 11; E. M. Hence "the usury of money which we receive is not in the fruit, because it is not from the body itself, but from another cause, that is, a new obligation." L. 121 de Verbor. signif. Nor indeed, for the intrinsic licitness of usury, is it valid to say that he who gives money as a loan furnishes a benefit which is worthy of a fee; that he himself undergoes a burden while he deprives himself of his thing, which again is estimable by price; that mutuum in reality is nothing other than the lease of money, since in money not the body but the value is considered, and ownership of this always remains with the lender; whence it is that the borrower is truly said to be and is burdened with another's money; that finally, with attention to the present increased commerce of things, constant and always progressing in modern Society, by the force precisely of money, and of the incredible facility of transmitting and exchanging it, money in reality today can no longer be called sterile and unfruitful, but fruitful and most fruitful. But all these things are worth only as much as nothing. For to a benefit considered formally a fee is not owed, but gratitude of spirit. But the benefit here considered materially is worth no more than the lent thing itself; therefore, when this has been restored in the same quantity and quality, all things return to the equality which commutative justice intends and makes. Likewise deprivation of one's thing is estimated not at more, but at as much as the thing itself of which one is deprived is estimated. Therefore, when it is restored, that burden is entirely compensated according to equality. Otherwise it would have to be said that in the sale of a thing, besides the price of the thing itself, the seller would have to receive another price equivalent to the deprivation of his thing; and since this deprivation in sale is forever, he would have to receive not only a doubled or tripled price, but one multiplied several times, so that perpetual deprivation of the thing might be compensated. If the borrower were not truly owner of the money, not only materially but also formally considered, he certainly could not expend it according to its monetary value. The formal value of money is in reality inseparable from the money itself materially considered. And if this formal value did not pertain to the borrower himself, but to the lender, the borrower could enter into no onerous contract in his own name from the money. But that he is said to be burdened with another's money certainly does not mean that the borrowed money is not his, but that it is not his absolutely, namely without the obligation also of restoring as much. Another's money has never indeed signified stolen money, deposited money, leased money, etc., but has signified and does signify debts to be paid, from whatever source those debts arise, whether from mutuum, or from another contract, or from another title. That present commerce of things has not rendered money fruitful is as true as it is true that present commerce is governed more by credit, as they say, than by material money; and credit is from one's own industry, talent, labor, and trust acquired among public merchants, especially from honesty of life. Moreover, especially at present, it is seen that poor workers, laborious and industrious, in a short time gather enormous riches; on the contrary, very wealthy noble men, because of defect of labor and due industry, are reduced to extreme poverty. Therefore it is not money which is fruitful, but one's own labor and one's own industry. - Nor indeed are business and commerce something new; but ancient, most ancient; and nevertheless usury had always previously been regarded as illicit from its nature. Increased business and increased commerce could not change the intrinsic nature of things. L. 758, 759, 764; St. Thomas 2. 2. q. 78. a. 2, q. 106; De Malo q. 13. a. 4; Gousset 815 ff.; Collectan. S. C. de P. F. n. 2119, 2121, 2122, 2124, 2133; C. B. 138.

1089 He resolves: Both the usurer and his cooperators are obliged to restitution of the usury received. For a usurious contract is altogether null; and the bare delivery of the thing does not transfer ownership. L. 761, 783, 791 ff.; St. Thomas 2. 2. q. 78. a. 3.

1090 In doubt whether the borrower gave something above the principal gratuitously or not, can you retain it? Resp. Affirmatively, with the common and more probable opinion, if you accepted it in good faith and the doubt supervenes; negatively, if you accepted it with negative doubt. But if with positive doubt, or with probability, you are bound to restore, commonly speaking; since in doubt the borrower ought to be presumed, speaking per se, to have given under compulsion, not gratuitously; for men with difficulty lavish their own things gratuitously. But you are by no means bound to restitution if from the circumstances a donation can truly be presumed. - According to C. H. 1256, a borrower who has paid interest not in the least stipulated can neither reclaim it nor impute it to the principal. L. 761.

1091 Whether the lender can retain what the borrower gave from fear lest otherwise a loan be denied to him? - Resp. More probably affirmatively. The reason is that for usury it is required that it be given by force of a pact, or as something owed by justice. Thus more commonly. L. 763; St. Thomas 2. 2. q. 78. a. 2.

1092 Whether a donation of antidoron, or one which is made from a grateful spirit, can be brought into a pact? - Resp. Negatively. The reason is that from pacts a title of justice necessarily arises, but not a donation merely given from a grateful spirit. L. 764; St. Thomas 2. 2. q. 78. a. 2.

1093 Whether for an obligation to which the lender would submit himself, of not demanding back the loan except after a long time, he can demand something beyond the principal, even if no inconvenience comes to him from the delay? There are three opinions. The first common opinion denies, and Lessius, Viva, Laymann, and Lugo hold this; they call the contrary opinion most false and commonly rejected by others. The reason is that such an obligation is intrinsically annexed to mutuum, that it not be demanded back at once; therefore, just as something cannot be demanded because payment is awaited for some time, so neither for such a long time; otherwise, they say, in this way usury could easily be disguised many times by demanding it not for the mutuum, but for the obligation of awaiting payment. And the condemnation of proposition 42 proscribed by Alexander VII seems to favor this. The second opinion says that, although in mutuum there is an obligation of awaiting payment for some time, nevertheless when the obligation is of not demanding it back except after a long time, say for three years, then, since that is not intrinsic to mutuum, something can licitly be demanded. Thus Medina, Serra, and Ledesma apud Salm. n. 25; and there Trullench, Henriquez, and Bassaeus think it probable, and Sporer thinks it not improbable. And this opinion truly does not seem to lack its probability. For if he who is obliged to give a mutuum after a long time can licitly demand something, as the doctors more commonly teach with Molina apud Viva on the condemned proposition 42, n. 5, why cannot he who is obliged not to demand back his own except after a lengthy time? See what will soon be said below. The third opinion, not much unlike this second opinion, which the Salmanticenses hold with Banez, etc., says that, although, by adhering to the first opinion, to demand something precisely for time is usury, nevertheless, since it is morally impossible that, by waiting for a long time, the lender should not suffer some danger, loss, or inconvenience, or at least not be impeded from exercising some act of liberality or another decent operation, for that reason he can receive and contract for something beyond the principal. To any mutuum there is indeed intrinsic the obligation of waiting for some ordinary time; nevertheless to a particular mutuum, with a pact of waiting for an extraordinary time, such an obligation is not intrinsic, but altogether extrinsic; and therefore that obligation does not proceed from liberality, but from justice, which obliges him to wait for so much time. Hence, if the lender receives something for such an obligation, he receives it rightly, not by reason of the convenience of which he is deprived, but by reason of the burden imposed on him by the pact, which burden indeed is estimable by price. L. 760.

This intrinsic and extrinsic obligation of not demanding the principal back for some certain time can be declared from another title, namely from danger to the principal, which likewise can be intrinsic and extrinsic to the mutuum; whence from it some increase beyond the principal is illicitly or licitly perceived. Cf. Instruct. S. C. de P. F. part II. Quaeri nunc potest. - C. B. 609; E. M.

1094 What are Montes pietatis, and are they usurious? - Resp. To the 1st: Montes pietatis are certain treasuries, whether public or private, which were instituted so that the needy might have recourse to them as to a mountain of refuge, to receive money on loan for a pledge, lest they be compelled to receive money from usurers with greater damage to themselves; yet in such a way that they must leave a certain profit to the Monte pietatis, and unless, e.g., within a year they redeem the pledge, it falls into the ownership of the Monte itself.

Resp. To the 2nd: Montes pietatis, duly instituted, are not usurious. This is clear from the authority of Leo X, who in the Lateran Council, sess. 10, by the Bull Cum inter nonnullos, approved such Montes pietatis as licit and free from the stain of usury. But the reason of the response is that the moderate profit which the borrower must leave to similar Montes or public treasuries is not demanded under the title of mutuum, but for paying the salaries of officials and conserving a similar treasury; and accordingly such profit is not usurious. - Duly instituted.

For 1. that profit which is received must be moderate and proportionate to the expenses to be made for the ministers of that Monte, whose labor is truly estimable by price. 2. Sufficient time must be conceded to borrowers so that they can redeem the pledges and not be compelled to abandon them. 3. An equivalent pledge, or one not greatly exceeding the thing lent, should be demanded; for since those pledges, unless, e.g., they are redeemed within a year, fall under the ownership of the Monte, disguised usury would intervene if those pledges were appraised at too cheap a price and then sold for much more, without any refund made to the pledger. L. 765; Benedict XIV, de Syn. 1. 10. c. 5; A. S. S. v. 4. p. 27 ff.; E. M.

1095 What is the just interest of the lender? - In mutuum, usury is one thing, fenus, just interest or the just interest of the lender, another: for usury properly exists when the lender immediately because of the mutuum demands something beyond the principal; but the just interest of the lender exists when he, from another just extrinsic title, which accidentally occurs in the mutuum, demands something beyond the principal in compensation for such title, or cause estimable by price. For this reason that increase which is demanded is not demanded by force of the contract of mutuum, but by force of another contract annexed to the mutuum. This interest can also be called usury, but less properly and only in a broad signification, insofar as it is beyond the principal. But a contract must intervene; otherwise, although a just title of demanding something is present, nothing can be justly demanded. Thus expressly C. H. 1755, and it is clearly deduced from C. I. 1829, 1830; C. G. 1902, 1903; C. A. 984; C. B. 608. L. 765, 773; E. M.

1096 Whether it is lawful for a lender to demand his interest because of the title of emergent loss or ceasing profit? Resp. Affirmatively. For in two ways, says the Angelic Doctor 2. 2. q. 62. a. 4, someone can be damaged: in one way, by taking away from him what he actually has, and this is called emergent loss; in another way, by impeding him from acquiring what he was on the way to having, and this is called ceasing profit. Moreover, both because of emergent loss and because of ceasing profit it is lawful for the lender to demand from the borrower what concerns his interest on account of the loan, if the due conditions are present. The same Angelic Doctor gives the reason, 2. 2. q. 78. a. 2 ad 1, teaching that this is not to sell the use of money, but to avoid loss. And certainly equity does not allow that someone lose profit or suffer loss from conferring a benefit: in the Law it is read, No one ought to suffer expense from that from which he seems to have deserved a reward. Add that this is expressly approved by Benedict XIV in the Encyclical Letter on usuries.

If the due conditions are present. The conditions are: 1. That the interest be brought into the pact from the beginning, though not demanded immediately, with the borrower also warned concerning the title of emergent loss and ceasing profit, or another title, if any exists, for which he wishes to demand something beyond the principal; for after the contract the lender can no longer demand anything, even if he had forgotten emergent loss and ceasing profit; for an interpretative or conditional will does not suffice for a contract, but an actual or virtual will is required, or at least one sometime had and not retracted: he ought to have provided for himself, says the Angelic Doctor, q. 3 De Malo a. 4, concerning the lender in such a case, lest he incur detriment; nor ought he who receives the mutuum to incur loss from the foolishness of the lender.

Nevertheless, even if emergent loss was not brought into the contract, if the borrower culpably delays payment beyond the established term, he is bound to repair to the lender whatever damage arises from such delay; for according to Rule 25 in 6: His own delay is harmful to each person. 2. That the lender not demand more than the loss which he suffers, or the profit which he hopes for from another licit contract, according to the estimation of hope and danger, and with expenses deducted; for this is the whole reason for the exaction.

Hence interest cannot be demanded for the whole quantity of profit which the lender could hope for; for this profit, since it can often be impeded, must be estimated at less; indeed the lender would have had to concur toward it through his own labor, the lack of which likewise is estimable by some price. Whence the value of ceasing profit must be estimated according to the judgment of prudent men; and this is well to be observed. - 3.

That the mutuum is actually the cause of the emergent loss or of the ceasing profit. Whence, if someone had no occasion at all of making some profit by business, or even when the occasion was given did not wish to engage in business, he could not demand interest precisely from the title of ceasing profit, although he could from other titles. L. 768, 799; St. Thomas 2. 2. q. 62. a. 4; Gousset 819; Collectan. S. C. de P. F. n. 2133; E. M.

1097 Whether the lender can demand compensation for emergent loss if he himself freely offers to give the mutuum? Resp. More probably affirmatively. "The reason is that the lender then does not offer the loan absolutely, but under the condition that ceasing profit be compensated to him; and thus the borrower, by accepting the loan, is the true cause of the cessation of profit, and truly impedes the lender from justly making profit from his own money." L. 760, 807; E. M.

1098 Whether it is lawful for the lender to make an agreement from the beginning about a certain profit to be perceived, if the emergent loss is only probably future? It is common that something can still be demanded above the principal, while nevertheless the proportion between the fear of loss or hope of profit and the increase which would be received in the hypothesis is considered and carefully preserved. The reason is that due equality is already preserved thence; for just as, if the loss does not occur, the lender would profit, so on the contrary, if it does occur, the borrower would profit. Nor does it matter that the foreseen loss does not occur; for the pact concerning the increase is not made for the loss, but for the danger of it, which is actually supposed and is estimable by price. A fisherman who sells the cast of a net does not indeed sell the fish, which perhaps will not be caught at all, but sells the probable hope of them, which actually exists and is estimable by price. L. 770; E. M.

1099 Whether you can demand something by reason of ceasing profit because of a loan of money, if you keep other idle money? Resp. Affirmatively, "if you had reserved that other money for the use of the family ... because you are not bound by reason of the loan to neglect your own providence." Also probably affirmatively, if without such inconvenience you can substitute other money for the money destined to business. For, with this posited, that you had determined to destine this money alone to business, you can licitly ask ceasing profit; "because the lending is truly the cause that the hoped-for profit from that money ceases for you." L. 771, 772.

1100 Whether it is licit to demand something above the principal by reason of the danger of losing it? Resp. Affirmatively. The reason is that the lender is not bound to give a loan with danger of losing the principal, and such probable danger is estimable by price; just as the labors perhaps necessarily to be undertaken and expenses to be made for recovering the principal are also estimable by price, if, e.g., it is later necessary to go to the judge. And accordingly, if proportionate interest is demanded because of this danger, such a contract is contrary neither to the virtue of liberality nor to justice. St. Thomas 2. 2. q. 78. a. 2; L. 765. Exception: 1. If the borrower is poor, because then the precept of lending from charity urges. 2. If the borrower secures the principal by pledge, because thus the danger ceases. E. M.; Collectan. S. C. de P. F. n. 2135.

1101 What conditions must be observed in the aforesaid title? - In order that interest be just from this title, two things must be attended to: 1. The danger of losing the principal must not be precisely possible, but also probably future; either by reason of the borrower, who is not sufficiently known, or is of doubtful faith, or conducts dangerous business; or by reason of the principal, which is to be carried elsewhere with danger to the lender. 2. The quantity of the interest itself must be proportionate to the quantity of the danger. Each is clear from the response of the S. C. de P. F., which in the year 1645, having been questioned by Missionaries from the Chinese Kingdom in a similar doubt, and having been convoked by mandate of Innocent X, responded: "They judged that by reason of mutuum immediately and precisely, nothing is to be accepted beyond the principal sum; but if they accept something by reason of danger probably arising, as in the case, they are not to be disturbed, provided account is taken of the quality of the danger and of its probability, and proportion is preserved between the danger and that which is accepted." La-Croix n. 856; L. 765.

1102 Whether in a mutuum it is licit to make an agreement about a penalty to be paid by the borrower if he does not return the principal at the defined time? Resp. Affirmatively.

The reason is that in this way provision is made for the firmness of the contract, and at the same time the negligence of the borrower is guarded against. L. 766. Nevertheless it must be observed that this pact is not licit unless 1. the delay of the debtor is notable and culpable; notable, for some delay is intrinsic to mutuum; culpable, for he who has not sinned is not to be punished. 2. The intention of profiting through that attached penalty is absent; and this is presumed to be present if the debtor is burdened with the obligation of restoring the principal at that time at which it is certainly known that he is by no means able to pay. 3. The penalty is moderate and proportionate to the fault; otherwise it would be unjust. But more probably it is owed before the sentence, for it has more the nature of a pact than of a penalty, although it also is a penalty. L. 44 de Usur.; L. 766, 767, 775.

1103 Whether civil law supplies a just title for demanding something above the principal, even with any other title excluded? - C. I. 1829; C. G. 1905. Resp. Affirmatively. And, when written law is lacking, legitimate existing custom, which has the force of law, supplies. - Proof: 1. For since ordinarily in a mutuum an extrinsic title of just interest is not lacking, by reason of danger to the principal, ceasing profit, and emergent loss, civil authority can well determine by law the increase which can justly be demanded, to impede the unjust extortions of wicked men, to render the contract of mutuum easier for all, and also to impede lawsuits and controversies, not without grave damage to the parties. - 2. Public authority can, by reason of the common good, transfer the ownership of private persons, as is seen in the law of prescription. Therefore the same authority can transfer ownership of an increase above the principal, which in this case is freely and willingly given by all, by reason of the public and private good, to which, as has been discovered by experience itself, facility of lending especially contributes. 3. The same is evinced from the Responses of the Sacred Congregations, namely that those who accept the profit conceded by law, even without any other title, are not to be disturbed. Collect. cit. 2141; E. M. Legal interest or fenus of this kind is in the manner of civil fruits, L. 34 de Usur. et fruct., and can also be called usury, but less properly and in a broad signification. Cf. 1086, 1095. As civil law, so consequently legitimate custom, and as the S. Penitentiary has it, April 18, 1889, the common practice observed by men of fearful conscience in their respective places and times, can determine the just interest to be received from mutuum. E. M.

1104 What kind is the fenus, or interest, constituted by positive laws?

According to C. I. 1831; C. G. 1907 and the Law of Sept. 3, 1807, one interest is legal, another conventional. Legal interest is five per cent in civil matter, six per cent in commercial matter; or civil usuries are quincunces, mercantile are semisses. Nevertheless by the Law of June 22, 1904 in Italy, and the Law of Apr. 7, 1900 in France, legal interest is four per cent in civil matter and five per cent in commercial matter. Conventional interest according to the cited French Law cannot exceed the aforesaid quantity; according to C. I. it depends on the judgment of the contracting parties; but if it exceeds legal interest, it must be established by a written act; otherwise no interest is owed. Nevertheless the debtor after five years from the contract can always restore the sums accepted with interest to be paid exceeding the legal, notwithstanding any contrary pact, but with written notice given six months before. C. I. 1832. Cf. 1833. According to C. H. 1100, 1109, in civil matter likewise one interest is legal, another conventional. Legal interest is six per cent. In commercial matter one must stand by the Commercial Code. But in it commercial contracts are treated, arts. 50-63. According to C. L. likewise one interest is conventional, another legal, and this is five per cent, art. 1640. According to C. A. 994, 995, one interest is legal, another conventional. The first is four per cent, and among merchants six per cent. The other cannot exceed five per cent in a loan with pledge, and six per cent in a loan without pledge. But by the Law of June 14, 1868, the predefined limits for conventional interest of this kind were abrogated. C. B. 246, 247. Legal interest is four per cent. Conventional interest can exceed this quantity. But if it exceeds six per cent, the debtor can restore the capital after six months, with a prior delay of notice of six months. As regards Roman Law, cf. L. 36. E. M. de Usur. C.

1105 Whether from positive laws interest also from interest, anatocism, is constituted? - According to Roman law it is prohibited. L. 29 de Usur.; L. 27 de Re iud.; L. 28 de Usur. C. - According to C. I. 1232, 1233; C. G. 1154, 1155, interest from interest is owed after a year, if the creditor juridically seeks it, or by a particular agreement, after the prior interest has already become due. But it can also be demanded from the beginning from revenues of estates, perpetual or life-long. Gousset Cod. comm. on art. 1154. According to C. H. 1109, legal interest from interest is likewise owed after this is owed and the former is juridically sought. According to C. A. 998, only interest which is owed from two or more years can, by means of an agreement, constitute a new capital. Likewise according to C. L. 1642, cf. C. A. 1335, it is required that interest already owed be constituted as capital by a new contract. According to C. B. 248, an agreement made in advance that interest which is owed should be productive of new interest is null. - E. M.

1106 Whether legal interest is sometimes to be paid even without agreement? Civil law itself, apart from every agreement, establishes legal interest to be paid sometimes by reason of delay and loss; sometimes by reason of fault and injury; sometimes by reason of natural equity. By reason of delay, e.g., of a debtor who does not restore at its time money credited to him, C. I. 1231; C. G. 1153; C. B. 288; by reason of fault and injury, e.g., of a guardian who did not invest the money of a ward, C. I. 291; of a mandatory or depositary who used another's sum, C. H. 1724, 1770; C. B. 698, etc. This interest is in the manner of a penalty, and accordingly before the sentence of the judge it is not owed; after it, it is owed even in the forum of conscience, even if because of only civil fault.

By reason of natural equity, e.g., if a dowry has been constituted in counted money, if the buyer of a house or estate does not pay the price on the established day, and the thing sold and handed over produces fruits, etc. C. I. 1397, 1509; C. G. 1548, 1652. This interest does not need the sentence of a judge in order to be owed. Cf. n. 1114. 2, 3. The cases in which, according to C. I., legal interest is owed by the law itself are: 1. The remaining sum owed by the guardian, once accounts have been rendered, C. I. 308. 2. The dowry owed by those promising from the day of marriage, C. I. 1397. 3. The dowry to be restored from the day of the dissolved marriage, C. I. 1415. - 4.

The sum owed by a partner of a partnership, C. I. 1710. 5. The sum which the surety paid, C. I. 1915; C. H. 1838. 6. Advances made by a mandatory, C. I. 1755. 7. A legacy from the death of the testator, if it is a legacy of a farm, capital, or a fruitful thing, C. I. 865. 8. Whenever a sold thing produces fruits, the price not yet having been paid, C. I. 1509. 9. Whenever an agent of affairs has made expenses for the utility of another, C. I. 1144. 10. Whenever someone in bad faith has received what was not owed, C. I. 1147. 11. Whenever reduction of a donation is juridically sought as regards the excess of the disposable part, C. I. 1094. C. B. 256, 288, 289, 290, 291, 347, 452, 641, 668, 698, 849, 1834; C. H. 1724, 1770.

1107 Whether a borrower paying interest not owed can reclaim it according to positive laws? - Although in the Law there is generally given a reclaiming of what was not owed, C. I. 1237; C. G. 1235; C. H. 1895, nevertheless here it is not given. C. I. 1830; C. G. 1906; C. H. 1756. Wherefore the borrower who pays interest which was not agreed upon, or beyond what was agreed upon, cannot reclaim it, nor impute it to the principal.

1108 To whom is it lawful to receive 5 or 6 per 100, by reason of commerce, according to civil laws? It is certainly lawful for merchants lending money to other merchants, because it is altogether a matter of commerce. It is also lawful for merchants with respect to others who are not merchants, because the law intends to favor commerce; but it favors it by permitting merchants to receive a greater rate from lent money. If it concerns others who are not merchants with respect to merchants, it is disputed. More commonly they deny that it is lawful, and report that such is the decision of tribunals. The reason is that the law which intends to favor merchants would rather be harmful to them, if they had to pay greater interest. Nevertheless several, even among jurists, affirm it. Their reason is: 1. Because the words of the law are general: in matter of commerce; nor is it established what the genuine sense of those words is. 2. Because it is expedient for commerce that the law be so understood: for thus merchants much more easily find money with greater utility to themselves and to commerce.

1109 Whether it is lawful to exceed the legal rate in a mutuum by reason of emergent loss or ceasing profit? - Resp. Negatively, with respect to the poor or others who seek a loan in necessity, and who would be oppressed by a greater increase. Nevertheless you do not seem to be bound, with great inconvenience to yourself, to grant them a loan. Charity does not oblige with grave inconvenience.

If money is handed over for the utility, but not for the necessity, of another, it is disputed, and a twofold opinion is given. The first opinion affirms by reason of indemnity or just compensation. The second opinion denies. The reason is that compensations for losses arising from a pecuniary obligation can be demanded according to the legal rate. This opinion indeed can have place if the lender compels or obliges another to receive a loan from himself; otherwise the reason does not appear why the lender should undergo the detriment of emergent loss for the favor of another. In many places, from the common practice even of the timorous, the legal rate is exceeded; nor for that reason is it believed that sin is committed. For emergent loss, ceasing profit, and the danger of losing the principal must be estimated variously from the various circumstances of places, things, and persons. Hence generally in great cities it is thought to be less than in small towns; and in the former semis usuries, six per cent, and in the latter septunx usuries, seven per cent, are often tolerated. Those which exceed these must be judged from particular circumstances. But those which exceed the decunx, ten per cent, seem immoderate, regularly speaking, and to be rejected. And since Governments themselves rather reduce legal interest, and in titles of public debt in reality pay only three and four per cent and even less, private interest among themselves of a dextans or ten per cent now seems excessive also, speaking per se, at present. Cf. 1087.

1110 Whether it is lawful to receive the legal increase where it exceeds 5 or 6 per 100? Resp. Affirmatively, if the law, after all circumstances have been weighed, and especially the practice and custom of the timorous, seems just, that is, if equality appears between the profit permitted by law and the value of the use of money or the dangers to the principal, etc. For no absolute rate can be established, but attention must be paid to the various circumstances of places, and also to the dearness of money, from which its price and therefore its use increases, as in Africa, in India, etc.

1111 What must be said of institutions which are commonly called Savings Banks or Banks of Thrift? Not only are institutions of this kind to be tolerated, but they are also to be praised, since they assist widows, servants, maids, and the poor, while their modest money is accepted by loan and proportionate interest is paid back to them.


XI. On Mandate and on Quasi-contract

1112 What is mandate, and what is its nature? - Mandate, insofar as it is a contract, can be defined: a contract by which one of the contracting parties commits to the other the management of some business to be performed in his name. The management of business; otherwise, not mandate, but hire of work is had. In his name; for, if not in his name, then the other executes his command, as a servant does when sweeping the house. Hence mandatories are agents, commonly agenti, fattori; brokers, commonly sensali; procurators for conducting lawsuits. Inst. 1. 3. t. 27 de Mandato § 1 ff.; C. I. 1737; C. G. 1984; C. H. 1709; C. L. 1318; C. A. 1004.

According to Roman and German Law, mandate is a contract per se gratuitous. L. 1 § 4 Dig. Mandati; Inst. l.c. § 13; C. B. 662. According to C. I. 1739; C. G. 1986; C. H. 1711, mandate is gratuitous unless it has been agreed otherwise. Per se gratuitous: otherwise it is rather hire of work, although it will always remain true that the lessor does not act as a mandatory in the name of another. - Mandate can be express and tacit; acceptance likewise can be express and tacit. The mandate is tacit if someone sees something being done for his own favor and does not prohibit it.

Acceptance is tacit if the mandatory executes the thing. L. 6 § 2 Dig. Mandati; C. I. 1738; C. G. 1985; C. H. 1701. - If the Mandate is against good morals, it is null. Hence there is no civil action of the mandatory against the mandator. Inst. l.c. § 7. Nevertheless, if the mandatory has really suffered loss by fault of the mandator, a natural action against the mandator is not denied to him. L. 825 par. Quid.; C. L. 1319 ff. Assignment is reduced to mandate, by which someone remits to another a title by which he mandates a third party to credit money or another thing to him. C. B. 783 ff.; C. A. 1403 ff.

1113 Who can be mandator and mandatory? In order that mandate can be contracted, it is required that the mandator be per se capable of doing those things which he mandates another to do; and that the mandatory be capable by natural law of contracting obligation, although he is incapable by positive law. The reason is that the mandatory acts not in his own name, but in the name of the mandator. But in managing business, according to C. I. 1743; C. G. 1990; C. H. 1716, an emancipated minor can undertake the office of mandatory, but the mandator does not have an action against him except according to the general prescriptions of the obligations and contracts of minors. A wife cannot undertake a mandate without the authority of her husband. C. L. 1332 ff.

1114 What are the obligations of the mandatory? 1. It is free to anyone not to undertake a mandate; but once undertaken, it must be completed, or renounced as soon as possible. But in managing the business the mandatory must not exceed the limits of the mandate; otherwise he no longer acts in the name of the mandator, but in his own. Inst. l.c. §§ 8, 11; C. I. 1742, 1751; C. G. 1989, 1997; C. H. 1714, 1715, 1718; C. A. 1007; C. B. 663, 665; C. L. 1335. 2. The mandatory is bound to use due diligence in managing the matter, and to render an account of his execution, and also to return to the mandator all that which he received by force of the mandate, although it was not owed to the mandator. And thus, if he received the mandate of giving money by loan without legal interest, and gave it with this interest, he will restore this also to the mandator. C. I. 1747; C. G. 1993; C. H. 1719, 1720; C. B. 666, 667. By force of the mandate; not if beyond the mandate he himself furnished something else.

C. L. 1336 ff. 3. Moreover he owes interest on the money which he applied to his own use from the day of such use. Likewise he owes interest on money of which he is debtor, from the day on which he is constituted in delay. C. I. 1750; C. G. 1996; C. H. 1724; C. B. 668. 4. The mandatory is liable only for grave fault if the mandate is gratuitous, Laymann 1. 3. tr. 4. c. 26. n. 1; but if it is not gratuitous, the matter will be just as in this hire of work. Inst. l.c. § 13. According to C. I. 1745, 1746; C. G. 1991, 1992; C. H. 1726, the mandatory is liable for losses arising from a mandate not fulfilled. Moreover he is liable not only for fraud, but also for fault committed in execution of the mandate. As regards fault, he is liable with less rigor when the mandate is gratuitous than when he has received a stipend for it. C. B. 164 ff., 181, 664; C. L. 1336 ff.; L. 23 de Divers. Reg. Iur. ant. ff.

1115 What are the obligations of the mandator? 1. The mandator is bound to ratify what was done in his name within the limits of the mandate, and to execute the obligations contracted by the mandatory. C. I. 1752; C. G. 1998; C. H. 1727; C. L. 1350 ff. 2. He must preserve the mandatory indemnified, and accordingly must compensate the expenses made, even if the matter has succeeded badly and he himself would have spent less. He must likewise furnish interest on the sums which the mandatory expended, from the day on which he expended them. He must also compensate losses which happened to the mandatory by cause and occasion of the mandate, which otherwise he would not have suffered. Whether the mandator is also liable for the fortuitous loss of the mandatory? If the mandate was for an agreed price, he is not liable; if gratuitous, it is disputed. C. I. 1753 ff.; C. G. 1999 ff.; C. H. 1723-1730; C. B. 669, 670; C. L. 1344 ff.

1116 When does mandate cease? 1. When the matter is still intact, mandate ceases by revocation of the mandator, renunciation of the mandatory, death, interdiction, or cession of goods of either party. Inst. l.c. §§ 9, 10, 11; C. I. 1757; C. G. 2003; C. H. 1732; and according to C. I. l.c., from the renounced incapacity either of the mandatory or of the mandator as regards only those things which they cannot undertake in their own name without a curator. Exception: if the mandate was to hand over a dowry to a girl, and the mandator dies, it must be handed over even after his death, and this in favor of the dowry; if the mandate is for pious causes, which do not depend upon the civil power, Laymann 1. 3. tr. 4. c. 26. n. 6; if the mandate is about some matter which is to be effected only after the death of the mandator. 2.

If the matter has already been begun, and it is in the interest of the mandatory or the mandator that it be completed, the mandator cannot revoke the mandate, nor the mandatory renounce the mandate, unless compensation is made for that which concerns the interest of the mandator or mandatory. Hence the right or obligation of the other passes to the heirs. C. I. 1758, 1761, 1763; C. G. 2004, 2007, 2010; C. H. 1718, 1736, 1737; C. B. 671 ff. 3.

If the mandatory, ignorant of the death of the mandator or of another cause of the cessation of the mandate, executed the mandate in good faith, the deed is approved, and an action is given to him against the heirs of the mandator. Inst. l.c. § 10; C. I. 1762; C. G. 2008, 2009; C. A. 1026; C. H. 1738. But if the mandatory dies, his heirs must warn the mandator, and meanwhile, as the circumstances require, they must provide for the utility of the mandator. C. I. 1763; C. G. 2010; C. H. 1739; C. 33 de Rescript.; Clem. un. de Renunt.

1117 What is ratihabition? Ratihabition is compared in law to mandate; by it the act of another, done in one's own name, is held ratified. In one's own name; otherwise it can be an approval of the work, not ratihabition. R. 9, 10 de R. I. in 6; Lugo d. 3. n. 146; d. 19. n. 34; C. B. 177 ff.

1118 What is management of affairs? Management of affairs is a quasi-contract by which someone usefully undertakes the affairs of an absent and ignorant person to be managed for him. Inst. 1. 3. t. 28 de Obligat. quae quasi ex contr. nascuntur § 1. Quasi-contract. For although quasi-contract is often confused with an implicit or virtual contract, cf. 932, nevertheless it is distinguished from this. For by quasi-contract is understood a merely honest deed, from which, apart from an agreement, even implicit or tacit, with another who is entirely ignorant of the matter, an obligation arises. In Roman Law multiple quasi-contracts are listed: management of affairs, administration of a common thing or of a common inheritance, entry upon an inheritance, guardianship, payment of what is not owed.

Inst. l.c. More recent Laws list only two quasi-contracts: management of affairs and payment of what is not owed. For administration of a common thing, or of a common inheritance, the undertaking of guardianship, and entry upon an inheritance can easily be reduced to management of affairs. C. H. 1887; C. I. 1140; C. G. 1371. Of an absent and ignorant person. Otherwise, if the owner is present and knows the matter, although he is silent, not management of affairs but mandate is had. - He usefully undertakes the affairs to be managed for him. For not for the sake of his own profit, but for the utility of the owner, in his name, he undertakes the management of his business. Hence if someone redeemed another's thing from a thief for the owner, he demands the price of the same thing from the owner, if indeed he redeemed it for the owner, not if he bought it for himself.

1119 What are the obligations and rights of the manager and of the owner of the managed matter? - According to Roman Law: 1. If the goods of another were abandoned, and someone spontaneously undertakes to administer them, he furnishes against fraud and grave fault, which is equated with fraud. L. Ait Praetor § 9 Dig. h.t. Moreover the manager is liable not only for fraud, but also for fault, even slight fault, indeed very slight fault, in the hypothesis that there was another who would have administered the business more diligently. Inst. l.c. 2. To the manager of affairs an action belongs against the owner, namely so that whatever he has expended from his own may be furnished to him, and so that he may be compensated for losses, if he managed the business prudently, even without a happy outcome. L. 10 Sed an § 1 Dig. de Neg. gest.; Inst. l.c. An action is likewise granted to the owner against the manager, so that he may render an account of what was managed and of the utility neglected. Inst. l.c. Therefore whatever the manager of affairs gains or expends, he gains and expends in the name of the owner.

According to C. I. 1143; C. G. 1374; C. H. 1889-1891, one who spontaneously manages another's affairs is bound: 1. In his administration to take care as a good paterfamilias. Nevertheless the judge can moderate the damages which have arisen from the fault or negligence of the administrator, all circumstances of the matter being considered. Gousset 920. 2. He who spontaneously undertakes to manage another's business must pursue the management and bring it to completion, until he whose interest is concerned can by himself look after the business; and if he whose interest is concerned dies, he must pursue the management until the heir can take up its administration. C. I. 1141, 1142; C. G. 1372, 1373; C. H. 1888. 3. The manager must suffer those things which follow from the business itself, and be subject to those obligations which would exist if he had undertaken the matter to be managed by mandate. But the owner, if the business has been rightly managed, must satisfy the obligations which the manager contracted in his name, preserve the manager immune from those which he contracted personally, and compensate all expenses made, both necessary and useful, together with their fruits, to be computed from the day on which they were made. C. I. 1141, 1144; C. G. 1372, 1375; C. H. 1893 ff.; C. A. 1037; C. B. 177 ff., 677 ff.

1120 What are the obligations and rights from guardianship? "Guardians also, who are held by the judgment of guardianship, are not understood to be obligated properly from contract. For no business is contracted between guardian and ward. But, since they are certainly not held from wrongdoing, they seem to be held as though from contract. But in this case the actions are mutual. For not only does the ward have the action of guardianship against the guardian, but on the contrary the guardian has the contrary action of guardianship against the ward, if he has either expended something on the matter of the ward, or has been obligated for him, or has obligated his own thing to his creditors." Inst. l.c. § 2. The action of guardianship, namely so that he may render an account of his administration, both of what was done and of what was not done. L. 917. Cf. here 684 ff.

1121 What are the obligations and rights from communion of a thing? - "Likewise, if among some persons a thing is common without partnership, as if it had equally been bequeathed or donated to them, and one of them is therefore held to the other by the judgment for dividing common property because he alone received fruits from that thing, or because his partner alone made necessary expenses on that thing: he is not understood to be obligated properly from contract, since they contracted nothing among themselves; but because he is not held from wrongdoing, he seems to be held as though from contract." Inst. l.c. § 3. Cf. 1241 ff.; C. He. 646-654.

1122 What are the obligations and rights from communion of inheritance? - "The same right applies to him who is obligated to a coheir by the judgment for dividing the family property from these causes." Inst. l.c. § 4; C. B. 2032 ff., 2058 ff. To be obligated for the cause of dividing the family property is to be obligated to the division of the goods of the family. According to C. He. 602 ff., when the deceased leaves several heirs, a communion of rights and obligations arises among them, from the opened inheritance until its division; and they answer in solidum for the debts of succession, just as in common they are owners and dispose of the rights inhering in the succession, unless by law or contract the faculty of representation and administration is reserved to one of them. But any coheir can always seek division of the inheritance, unless by contract or law he is bound to remain in communion. Cf. here 1241 ff.

1123 What are the obligations and rights from entry upon an inheritance? "The heir also, by the title of legacies, is not understood to be obligated properly from contract. For neither with the heir nor with the deceased can the legatee properly be said to have conducted any business; and nevertheless, because he is not obligated from wrongdoing, he is understood to owe as though from contract." Inst. l.c. § 5. By the very fact of entering upon an inheritance which contains legacies, the heir is held from the will of the deceased toward the legatees, and the legatees in turn are obligated toward the heir, so that they receive the legacy from no one other than the heir. Likewise he is held by the will of the deceased to execute his other commands. And, because the deceased and the heir are judged one and the same person, he is also bound to satisfy the hereditary creditors. - Cf. 1052.

1124 What are the obligations and rights from payment of what is not owed? - "Likewise he to whom someone by error has paid what was not owed seems to owe as though from contract. For he is so little understood to be obligated properly from contract that, if we follow the more certain reasoning, he could be said to be obligated more from a dissolution of contract than from a contract. For he who gives money with the intention of paying seems to give it in this, that he may rather dissolve the business than contract it. But nevertheless he who accepted is obligated just as if a mutuum were given to him, and therefore he is held by condiction." Inst. l.c. § 6.

According to C. I. 1145-1150; C. G. 1376-1381; C. H. 1895 ff., he who either by error or knowingly receives that which is not owed to him is bound to restore it to him from whom he unduly received it. He who, when by error he thought himself a debtor, paid, has no right of reclaiming except against him only to whom he paid. Nevertheless this right ceases if the creditor, because of this payment, in good faith deprived himself of the title of the credit and of the securities pertaining to it; in which case recourse against the true debtor is free to him who paid. - He who received the payment in bad faith must restore both the capital and the fruits running from the day of payment. He who unduly received some thing must restore it in the individual, if it still exists.

But if it does not exist or has suffered detriment, he who accepted in bad faith must return its value, even if the thing has perished fortuitously or has been made worse; but he who accepted in good faith is not bound to restore except what has been turned to his own matter. - He who sold a thing accepted in good faith is bound only to restitution of the price, or to ceding the action for its recovery. He to whom the thing is restored must compensate the possessor, even one in bad faith, for expenses made which were necessary for preservation of the thing, and also useful ones. Gousset 921; C. A. 1431, 1436. According to C. B. 812 ff., what someone has unduly received he is bound to restore. Nevertheless reclaiming of what was paid is not admitted if he who paid knew that he was not obligated, or if the paid prestation corresponded to a moral obligation or propriety. But together with the thing must be restored everything which that thing produced and by which he became richer. Cf. 1341.

1125 Note: The obligation of restoring from payment of what is not owed arises both from quasi-contract and from another's thing accepted. Cf. the exception of the Law in mutuum, n. 1107.


XII. On Sale and Purchase

1126 What is the nature of sale and purchase? - Purchase is an agreement of price for merchandise; but sale is an agreement of merchandise for price. Purchase and sale, therefore, are two correlatives, and in reality a single contract, constituted by the consent of each contracting party, namely of giving merchandise for a determined price and the price for determined merchandise. Agreement, and accordingly the obligation of giving merchandise for price, and the obligation of giving price for merchandise. Under the name of merchandise are understood all things, both immovable and movable, which are commonly sold among men. But under the name of price is understood how much a thing is worth in coin or money; for when for one saleable thing another saleable thing is given, it is not purchase and sale, but rather exchange. Money therefore is as it were the instrument, measure, and price, instituted by public authority, of all things which come into exchange. But when money is given for money, exchange is had. Of price for merchandise; therefore what is given to a creditor in payment of a debt is not purchase and sale, but giving in payment. But as sale is not understood without merchandise, so purchase is not without price. The merchandise must be certain, and the price likewise must be certain; if the merchandise is uncertain, e.g., I sell you one horse out of a hundred; if the price is uncertain, e.g., I buy for as much as it will be appraised, sale and purchase are not yet understood. - Inst. 1. 9. t. 24. § 1; L. Pacta conventa Dig. de Contrahenda emptione, etc.; C. I. 1447, 1454; C. G. 1582, 1591, 1592; C. B. 433; C. H. 1445, 1446; C. L. 1544; L. 793; St. Thomas 2. 2. q. 77. a. 1. Cf. in this whole contract Troplong della Vendita.

1127 To whom do ownership of the thing, danger, and advantage pertain according to Roman Law? This contract is perfected before delivery of the thing or of the price. Inst. 1. 9. t. 24 init.; L. Sicut Dig. de Rer. permutat. § 2. Nevertheless for it there is required determination of the price; if this is remitted to the buyer himself, the contract is null. L. Quod saepe ff. de contrahenda emptione. Otherwise, if it is remitted to a third party. L. ult. C. e.t. And just as the price, so also the thing must be determined, at least in hope. L. 794. Although this contract is perfected by consent alone, so that no writing is per se required, nevertheless it can be agreed that it not be valid unless a writing has been made. Inst. 1. 3. tt. 23, 24; L. 795.

To the seller and buyer is brought forth a right to the thing, but not a right in the thing, unless delivery has been made, by which ownership is transferred. Inst. l.c. § 3. Indeed although the thing has already been handed over to the buyer, it still remains under the ownership of the seller until either the price has been paid, or satisfaction has been made to the seller in another way, e.g., by pledge, or the seller has trusted the buyer concerning the price. Inst. 1. 2. tit. 1. § 41; L. 795, 796.

It is special in this contract that, although the contract is perfected, before delivery of the thing the seller is still owner of the thing, and nevertheless the danger of the thing, like its advantage and fruits, pertains to the buyer, unless, as regards danger, it perishes by fault of the seller, and unless the sold thing is determined only as to genus, such as so many modii of wheat, or even if it is determined in species, is nevertheless a thing which is still to be measured, or counted, or tasted beforehand; since then the sale is not yet judged perfected. Inst. 1. 3. t. 24. § 3; L. Quod si neque, L. Illud Dig. de Periculo et commodo rei venditae; L. Quod saepe Dig. de Contrahenda emptione; Laymann de Emptione et Vendit. n. 18; L. 797, 798, 838. The buyer transfers the price, or ownership of the money, to the seller; but the seller transfers empty possession of the thing to the buyer.

If the seller was truly owner of the thing, ownership of the thing is transferred to the buyer. If on the contrary the seller was not owner of the thing, then he is bound to furnish eviction to the buyer. L. Ex empto § 2 Dig. de Actionibus empti et venditi; L. Servus § 1 ib. Namely, if the owner of the thing evinces that the thing is his, then the seller of this thing is bound to return the price to the buyer, and as much as it was of interest to him that the thing had not been evicted. L. Si quaestio C. de Evictionibus; L. Evicta re Dig. de Evictionibus, etc.

For this reason, even if another's thing or a stolen thing is sold to an ignorant buyer, the contract is valid, ownership of the price is transferred to the seller, and the buyer acquires the right to eviction, by which the seller is obligated to the buyer. L. Rem alienam, L. Si in emptione Dig. de Contrahenda emptione; L. Ex empto Dig. de Action. empti et venditi; L. 48 Qui vas Dig. de Furt. § ult. Certainly according to Roman Law purchase and sale are perfected by the obligation of paying the price on the part of the buyer and the obligation on the part of the seller of effecting that the buyer acquire ownership of the thing, which can well be done even if the thing is not the seller's, for he will be able to acquire it. But a thing bought with another's money belongs to the buyer if he buys in his own name. L. Si eo C. de Rei vindicatione. Exception: if the money belongs to the church, a minor, or a soldier; because then the thing is acquired for them. L. 799, 800; Lugo Resp. Mor. 1. 6. d. 14.

1128 To whom do ownership of the thing, danger, and advantage pertain according to more recent Law? According to C. I. 1125, 1448, 1450-1452; C. G. 1138, 1583, 1585-1587; C. L. 1549, 1550, 1551, 1575, once an agreement has been made concerning the thing and the price, the contract is perfected, even if the thing has not yet been handed over, nor the price paid, and ownership of the thing, before delivery, is with the buyer. Therefore if the whole thing is bought in gross or by the body, commonly in bulk, for one price, ownership, danger, and advantage of the thing are immediately with the buyer. - But if it concerns things which are sold by weight, number, or measure, or which are usually tasted beforehand, the contract is not judged perfected before the thing has been defined according to weight, number, or measure, or tasted beforehand. The reason is that the thing must be determined. Hence according to the same C. I. 1470; C. G. 1614, from the day of sale all fruits of the thing pertain to the buyer; and C. I. 1480, 1125; C. G. 1624, 1138 say that the danger of a thing not yet delivered pertains to the buyer. "Just as the danger of the thing pertains to the buyer, so its fruits are owed to him, and civil laws opposed on this point have been reproved by Canon Law, as favorable to usurious profit, as the Salmanticenses say." L. H. A. tr. 10. n. 169. - L. 798.

According to C. I. 1454; C. G. 1591, 1592; C. H. 1447, 1449, the price must be determined by the contracting parties. It can be committed to the judgment of a third party. But if he cannot or will not define the price, the contract is null.

The sale of another's thing is null. C. I. 1459; C. G. 1599. This nullity cannot be opposed by the seller. C. I. ib. But the commercial sale of another's thing is valid. It obliges the seller to acquire it and to hand it over to the buyer under penalty of reparation of damage. C. I. Comm. 59. According to C. I. 1314, under penalty of nullity, agreements which transfer ownership of immovables, or of other goods, or of rights capable of mortgage, must be made by public instrument or private writing. Almost the same according to C. L. 1589 ff. According to C. G. 1341, 1583, any sale is perfected by consent alone of the parties without any legal formality. When the sale exceeds the sum of 150 francs, in order that it can be proved in the external forum, an authentic or private writing is required. According to C. H. 1445, 1450, 1452, 1453, 1468, sale is perfected by the agreement itself, before delivery of the thing, without any legal formality. But only a right to the thing is acquired. Loss of the thing is imputed to the seller if he is constituted in delay in handing it over, and if the sale of a fungible thing is made in a body, commonly in bulk, which happens when merchandise is sold for one and a certain price, without account being taken of weight, number, and measure; or if account is indeed taken of weight, number, and measure, but only for the effect of determining the price. But if fungible things are sold for a fixed price in relation to weight, number, and measure, loss is not imputed to the buyer if the thing has not first been weighed, counted, and measured, and unless he is constituted in delay. If things are sold which before they are bought are usually sampled, such as wine, oil, etc., or if they have been bought under this condition, the sale is presumed to have been made under a suspensive condition. The fruits of the sold thing pertain to the buyer from the day of the perfected contract.

According to C. A. 1053, 1054, 1056, 1063, 1064, 1066, 1080, 1081, 1083, 1084, by sale and purchase only a right to the thing is acquired; wherefore the seller preserves ownership of the thing before its delivery. The price must consist in counted money, and cannot be indeterminate or contrary to the laws. Nevertheless it can be remitted to the decision of a third person. Once the thing has been handed over, even with the price not yet paid, ownership of it passes to the buyer. The danger and advantage of the thing pertain to its possessor, as also in exchange, with which sale has common laws where special ones are wanting. In the purchase and sale of a thing for testing, the bought thing does not pass into ownership of the buyer unless the price has been paid; and during the testing of the thing, the buyer is as a borrower, and before the time of testing has elapsed he can withdraw from the purchase. In the purchase and sale of a thing under reservation, unless another buyer within a determined time offers a greater price, if the thing has not been handed over, the efficacy of the contract is delayed until verification of the condition. But if it has been handed over, the contract is perfected, but once the condition has been verified, it is resolved. According to C. B. 433, 446, by sale and purchase only a right to the thing is had; wherefore delivery of the sold thing transfers to the buyer the danger, deterioration, fruits, and burdens of the thing. As regards immovable things, these effects are produced from the inscription of the owner in the land register. Cf. arts. 494, 496.

1129 What force do arrhae add to sale? What force does a promise of sale have? According to Roman Law: If arrhae are added only to a promise of sale, they do not confirm the contract, but each of the contracting parties can withdraw. But in this case, if he who handed over the arrhae to the other withdraws, he simply loses them; if he who received them withdraws, he must restore double, that is, the arrhae received, and in addition a value equal to them. - If they are added to the sale itself, they do not make it conditional, but are an argument of the contracted sale; for they are computed as part of the price, or are given as security of payment; whence neither of the contracting parties, against the will of the other, can withdraw.

In doubt whether they were added to the promise of the contract or to the contract itself, one must stand for the minimum, or they are judged to have been added only to the promise of sale. Inst. 1. 3. t. 24; L. 25 Dig. de Contrahenda emptione; L. Contractus C. de Fide instrumentorum.

According to C. G. 1589, 1590, a promise of selling is equivalent to sale whenever there is reciprocal consent of each party in the thing and the price. But if arrhae are joined to the promise, either contracting party can withdraw from the contract, so that they are lost by him who gave them; but he who received them returns them doubled. Hence it is clear that a promise of sale is not altogether to be confused, even according to C. G., with sale itself; since according to the same Code, by sale ownership of the thing is transferred, but by no means by promise of sale. Wherefore a promise of sale is equivalent to sale, not insofar as it transfers ownership, but insofar as the seller can be compelled, after receiving the price, or conversely the buyer, after receiving the thing, to fulfill it. Gousset 833. According to C. H. 1451, 1454, a promise of sale and purchase gives to the contracting parties the right of claiming fulfillment of the contract. If in the contract of sale and purchase arrhae have been given and accepted, the contract can be rescinded if the buyer is content to lose them, or the seller to restore them doubled. Cf. C. L. 1548. As regards C. I., cf. 993.

Certainly, speaking per se, it is one thing to promise a thing, another to give it. C. B. 336 ff.; Lugo d. 26. n. 10; L. 794.

1130 Whether the purchase of a thing previously sold to another is valid? According to Roman Law:

A thing sold to one person, and not yet handed over to him, is in the ownership of the seller, who therefore can validly sell and hand it over to another. For when delivery has followed, it becomes the second buyer's. The same must be said if, although the thing has been handed over to the buyer, nevertheless the price has not yet been paid by him, or is not yet regarded as paid. For then ownership of the thing has not yet been acquired for the buyer. But although the second purchase is valid, delivery having followed, nevertheless it is not licit. Hence if a thing has been sold to two persons and not yet handed over, it must be handed over to the first buyer. But if it has already been handed over to the second buyer, who has already paid the price, he acquires ownership of the thing, but the first buyer has a right and personal action against the seller as regards interest and damages. L. Qui tibi C. de Heredit. vel actione vendita; L. Si ancillam C. de Action. empti et vend. But if the thing has already been handed over to the second buyer, but the price has not yet been paid, or regarded as paid, the thing must be handed over to the first buyer, since it is still in the ownership of the seller. Although the thing has been handed over to the later buyer, and he has paid the price, if the second buyer was conscious of the prior sale, he can be condemned, at least by natural law, to hand over the thing to the first buyer. But, since the contract is valid, he is not bound to restore it before the sentence of the judge, but is bound only to reparation of the damage; if nevertheless the thing has been mortgaged to the first buyer in security of the contract, since he already has some right in the thing, the thing must be restored to him. L. Si creditor § ult. Dig. de Distract. pignorum. Likewise, if the later buyer has received the thing by lucrative title, e.g., by donation, the first buyer will be able to evince the thing from him. L. Ignoti C. de Revocandis his, quae in fraudem creditorum alienata sunt. And this has place even if the second was ignorant of the fraud. If the first buyer is the Church, or a pious place, or a City, although the thing has then been handed over to another and the price has been paid by him, the thing must be restored to the first buyer; because the Church, or pious place, or City, even without delivery, has already acquired ownership. L. 827; Lugo d. 20, n. 112, 116; Molina d. 369. n. 9; Lessius 1. 2. c. 21. n. 142.

According to C. G. 1138, 1583, 1599, after perfected consent of each party, the sold thing passes into the ownership of the buyer before delivery itself. But the sale of another's thing is null. No one can transfer to another more right than he himself would have. L. 54 Dig. de Reg. Iur. Nevertheless, it gives place to reparation of damage; and if afterward the thing has become the seller's, he is then obligated to fulfill the sale. Hence it follows that the right is always with the first buyer to evince the thing from the second. Nevertheless according to the same C. G. 1141, if the thing which someone has obligated himself to give or hand over to two successive persons is movable, that person who possesses is preferred and obtains ownership, even if his title is later in time, provided nevertheless that he possesses in good faith. The same is held according to C. I. 1448, 1459, 1126, whether it is a movable thing or a title to bearer. Cf. here 1128. According to C. H. 1473, whether the thing is movable or immovable, the first possessor in good faith is preferred. By natural law the first buyer always retains the right to reparation of damage, if he truly suffered it from the second sale. Cf. C. L. 1578 ff.

1131 What are the obligations of the seller and buyer? 1. The seller is bound to hand over at once the thing and its accessories, free from another's possession and from other unusual burdens, not defective, and entire, unless something else has been agreed; and he is bound to furnish eviction for the thing handed over. C. I. 1462, 1471; C. G. 1603, 1625, 1615; C. L. 1568, 1583. The buyer also, unless something else has been established by pact, must hand over the price at once. Likewise, unless something else has been established by agreement, both the thing and the price must be handed over in the place where the contract is made, and in that mode concerning which agreement was made in the contract. The expenses of delivery are owed by the seller. C. I. 1467, 1468, 1482, 1507, 1508; C. G. 1608, 1609, 1626, 1650, 1651; C. H. 1461, 1465, 1474, 1500; C. L. 1546, 1570, 1572. - The contract of sale and purchase is in equality. For purchase and sale was introduced for the common utility of each contracting party, while one needs the thing of the other and conversely; and accordingly it ought not to be more burdensome to one than to the other. If equality between price and merchandise is not preserved, injustice is committed, and in the forum of conscience there is an obligation of restitution, or reparation of damage, grave or light according to the measure of the damage itself. St. Thomas 2. 2. q. 77. a. 1; C. H. 1466-1468; C. Si venditori 7 de Empt. et vendit.; Rogron on a. 1604. When the price has not yet been paid, the seller is not bound to hand over the thing. C. I. 1469; C. G. 1612; C. L. 1574. If the buyer fears trouble in possession of the thing, he can meanwhile suspend payment of the price. C. I. 1510.


	Moreover the buyer is bound to pay interest for the unpaid price from the day on which he possesses the thing, if the thing is fruitful, although accidentally it has given no fruits from the time of the sale, unless the seller has given delay for paying; because it is not equitable that the buyer have both the thing and the price at the same time. But if the thing is not fruitful, he is not bound to pay interest unless he was in culpable delay, nor unless it was otherwise agreed. C. I. 1509; C. G. 1652; C. H. 1051; C. L. 1573. 3. In addition, the buyer is bound to pay expenses made for carrying away the sold thing, for writings or authentic acts, likewise for expenses necessary for preservation of the thing from the day of sale, unless it has been agreed in another way. C. I. 1455, 1467; C. G. 1593; C. L. 1552. Cf. C. H. 1455, 1465; C. B. 433 ff., 459 ff.



1132 When is sale resolved by reason of the price? - Concerning Roman Law: In the external forum, so that lawsuits not be multiplied too much, an action against the author of damage is not conceded unless one buying more dearly or selling more cheaply has been deceived beyond half of the price. L. 2 de Rescindenda venditione. And this is also valid by Canon Law. L. 805. From the more recent Laws: If a commissory agreement has been expressly made, so that, when the price has not been paid at its time, or the thing not handed over or accepted, or any other attached condition not fulfilled, the thing would become unbought, the sale is resolved by the law itself, or rather the thing is vindicated for its owner. Resolution of sale is the rescission of a valid sale. Vindication, however, is an action into one's own thing, by taking it to oneself. But if such an express pact has not been made, but only a tacit one has been present, it is resolved only by the office of the judge. C. I. 1511, 1165; C. G. 1654; C. H. 1124, 1503. Cf. C. L. 1585. - Commissory: the lex commissoria is an exception added to a contract; if either of the contracting parties acts against it, he incurs the fine concerning which agreement was made. Cf. the whole title de Lege commissoria in the Digest. Nevertheless, the sale of movable things is resolved by the law itself if the buyer does not come on the defined day of delivery; or if the buyer delays in paying; for then it is in the power of the seller, if the thing has not yet been handed over, immediately to withdraw from the purchase, unless delay has been conceded. C. I. 1512; C. H. 1505; C. G. 1657.

But if the thing has already been handed over, the seller will be able to claim or vindicate the thing, unless again delay for paying has been conceded to the buyer. C. I. 1512, 1513; C. G. 1657. But he will be able to vindicate within fifteen days to be computed from delivery, provided the thing is with the buyer, and has neither been changed, nor obligated to an ignorant lessor. C. I. 1512, 1523. Cf. C. A. 1062. - And in the sale of immovables, by full right, the contract is not resolved unless first, after the time for payment of the price has elapsed, an intimation of payment has been made by the seller to the buyer, who is then constituted in delay. C. G. 1656; C. H. 1504. The seller injured beyond half of the just price, according to C. I. and C. A., beyond seven twelfths parts according to C. G., in the sale of an immovable thing, has the right of demanding rescission of the contract, even if he expressly renounced this right in the contract and declared that he donated the excess. C. I. 1529; C. G. 1674. It is otherwise, however, according to C. A. 935. Rescission of sale by reason of lesion belongs to the seller alone, and only in the sale of an immovable thing, in the external forum; but it is in the power of the buyer either to withdraw from the sale or to supply how much more the thing is worth. This rescission ends in two years. C. I. 1529, 1531, 1534, 1536; C. G. 1674, 1676, 1681, 1683. Cf. C. A. 934, 935, 1060. In the forum of conscience, the action of rescission by reason of lesion belongs per se both to the seller and to the buyer, whether it concerns an immovable thing or a movable, whether the thing was bought beyond the highest price or below the lowest. According to C. A. 1060, the action by reason of lesion likewise belongs to each, namely both to seller and buyer. - Once sale has been resolved, together with the thing, its fruits are consequently also to be restored. - C. B. 454, 455; L. 805, 819; L. 2 de Rescind. vendit. C.; C. 3, 6 de Empt. et vendit.; St. Thomas 2. 2. q. 77. a. 1 ad 1; Gousset 839; Troplong on a. 1654. The action of rescission of the sale of immovables because of lesion is prescribed after two years have been completed from the day of sale. And this term runs even against wives, absentees, interdicted persons, minors, representing persons constituted in greater age who sold. And this term also runs likewise and is not suspended as long as the time agreed by the pact of withdrawal runs. C. G. 1676; C. I. 1531. When rescission has been admitted, if the buyer prefers to retain the thing, besides the supplement of the price he must also pay interest of this supplement from the day of the petition of rescission. If he restores the thing and receives the price, he also returns the fruits from the day of petition. But interest on the price is owed to him from the day of petition or from the day of payment, if he did not gather fruits. C. G. 1681, 1682; C. I. 1534, 1535.

1133 When is purchase resolved by reason of the thing? - If a defective thing has been handed over, the buyer can proceed, within the time established by the laws, by redhibitory or estimatory action. To redhibit is to cause the seller to have again what he had had. To estimate is to cause the excess of the price to be restored according to the estimation of the thing, by how much less it ought to have been sold. C. I. 1478, 1501, 1505; C. G. 1644, 1648; C. H. 1486, 1491, 1492; C. L. 1582; C. A. 933; C. B. 462 ff.; L. 819; Rogron on a. 1625. If the thing has not been handed over whole, because a part of it perished, the buyer can either withdraw from the contract or diminish the price proportionately. C. I. 1461; C. G. 1601; C. H. 1460; C. L. 1576, 1577.

But if after delivery the buyer has suffered eviction of a part, it is lawful for him to withdraw from the purchase if that part is of such kind or so great that, had he known, he would not have bought it. C. I. 1492; C. G. 1636; C. H. 1479; C. B. 468 ff. If the purchase is not rescinded, the value of the evicted part is compensated to the buyer according to its estimation at the time of eviction. C. I. 1423; C. G. 1637. Cf. Troplong on this article. If an error has intervened in the measure of an immovable thing, the quantity having been brought into the contract, it is indeed not lawful for the seller to withdraw from the sale; but it is lawful for the buyer if an excess greater than a twentieth part is found, but not if lesser.

If one does not withdraw from the sale, and there is excess or defect as to quantity, the price will have to be increased or diminished according to the measure of the quantity. But an action of this kind ends in a year. C. I. 1473-1479; C. G. 1617-1623; cf. C. H. 1469-1472. According to C. A. 1059, 1060, when it concerns merchandise for which a rate has been established, the buyer can juridically seek compensation for any very small lesion. Outside this case, purchase and sale can be impugned both by the buyer and by the seller only under the title of lesion beyond half.

1134 Whether the seller is bound to manifest defects of the thing? Defects are substantial, or only accidental; hidden, or manifest; moreover either the seller is questioned about them, or not. Hence: In every case the seller is bound to manifest all substantial defects of the thing, both in itself and relatively to the known end of the buyer, or all those things which make the thing another thing, or render it harmful or notably useless; otherwise he is liable for the price and for the damage. Thus according to every Law. A seller who is questioned is bound to manifest all hidden defects, even if they do not render the thing harmful or useless; otherwise he would commit fraud. Consequently, if fraud was the true cause of the purchase, the contract is rescindable. But if the fraud was only incidental, so that the buyer, knowing the defect, would still have bought, but not at so much, the seller must restore only as much as the buyer would have bought it for less; because otherwise almost no sale could be made. But if the seller is not questioned, and the hidden defect does not render the thing useless, he must diminish the price by reason of the defect. The reason is that otherwise the thing would be sold for more than it is worth. The seller is not bound per se to show accidental defects of the thing which are of themselves manifest, provided he diminishes the price in proportion to the defect. The reason is that then no injury is done to the buyer, neither by reason of the price, which is diminished, nor by reason of the defect, which, if the buyer has not seen it, he must impute to himself. Exception, however, unless the buyer is very rude, because with respect to him the defect is judged hidden. Exception also if the seller is specially questioned about such a defect. If the seller protests that he does not wish to give an account of any defect, even the most hidden, he is bound to nothing, provided the thing is not sold beyond the just price, at least the highest, with account taken of that hidden defect. L. 818, 819, 823, 824; St. Thomas 2. 2. q. 77. aa. 2, 3; Quodl. 2. a. 10; C. I. 1481, 1494, 1498 ff.; C. H. 1484 ff.; C. G. 1623, 1638, 1641 ff.; C. B. 439, 442, 459-461, 463, 464, 475, etc.; C. A. 869, 871, 872.

1135 Whether the seller is liable for all damages following from a defect of the sold thing? - He is liable only for foreseen damages; because he could not undertake an obligation as to those things which he did not foresee even in confused fashion.

1136 To what is the seller bound if the thing perishes before or after delivery? He is bound to nothing if the thing perishes before delivery from a fortuitous event. The reason is, according to C. I. 1480, 1226, 1298, 1299, 1504; C. G. 1624, 1138, 1183, 1302, 1647; C. L. 1549, that a thing perishes for its owner, that is, the buyer. So also, unless it has been agreed otherwise, this must be held according to C. H. 1182, 1445, and according to Roman Law, although the seller preserves ownership of the thing until it has been handed over. L. 828. - If the thing perishes before delivery from fault of the seller, he is liable for the price and expenses of the contract, and also for what was of interest to the buyer, because he ought to have guarded the thing as his own, and he is liable for the damage inflicted.

C. I. 1140, 1219, 1224, 1504; C. G. 1137, 1138, 1182, 1302, 1647. - If the thing perishes after delivery from an intrinsic defect which existed at the time of delivery, he is likewise bound to restore to the buyer the accepted price, and to pay the expenses of the contract, if there are any, and likewise to compensate that which was of interest to the buyer. The reason is that he sold a useless thing, or a thing of no value; therefore there was in the buyer an error concerning the substance of the contract; therefore the contract is null by defect of consent and of the matter itself, which was estimable by no price. Moreover he himself was the cause of the buyer's loss. C. I. 1504; C. G. 1647. Cf. C. H. 1460, 1094 ff., 1487, 1488, 1497; C. A. 1061.

1137 When is the seller liable for eviction of the thing? He who handed over a thing to another from an onerous cause, or the author, if that person is deprived of that thing, must furnish eviction to him; for to evince is to take away something by overcoming. Hence the seller is liable for eviction whenever the buyer is juridically disturbed from possession of the bought thing. Exception, unless it was otherwise agreed in the contract. The reason is that the seller then cannot transfer ownership of the thing. - He is also bound to refund the price to the buyer when it is discovered that the sold thing certainly pertains to a third party, here and now claiming it. The reason is the same; for the seller could not transfer ownership of a thing which he himself did not have. But he is not bound to this in conscience before the sentence of the judge, unless it is altogether certain to him that the thing truly belongs to that third party; nor is he bound easily to give faith to others asserting that it is so, since presumption favors him and no sentence of the judge has otherwise intervened. - But when place is made for eviction, the author is bound to defend the defendant at his own expense, and, when the thing has been evicted, to furnish him indemnity. Wherefore he must restore to him what he received from him for the thing, refund to him the expenses of litigation made, and that which is of interest. For eviction must be furnished from a certain tacit contract between giver and receiver. And thus, if the value of the evicted thing has increased, its increased price is owed. C. I.

1481 ff.; C. G. 1626 ff.; C. A. 928 ff.; C. A. 1474 ff.; C. L. 1581; Troplong della Vendita c. 4 on arts. 1626, 1633. In a redhibitory action the buyer is liable for deteriorations; in eviction he is not liable for deteriorations even occurring by his fault after the sale. In a redhibitory action the buyer must restore fruits; in eviction he is not bound to give an account of consumed fruits. In a redhibitory action the buyer is bound to restore improvements and accessions; in eviction the buyer retains for himself everything which increases the thing. Troplong della Vendita cap. 4, a. 1647, num. 572.

1138 Who can sell and buy? All can sell and buy who generally can contract and are not specially prohibited in the Law. C. I. 1456; C. G. 1594; C. H. 1457; C. L. 1559, 1560, 1567. By Canon Law, rectors of churches, beneficiaries, regular men, and all religious women can sell ecclesiastical goods, immovable and precious movable goods, neither licitly nor validly. Lugo Resp. Mor. 1. 4. d. 31; E. M. By Roman Law, judges and their officials are specially prohibited from buying in the place where they exercise jurisdiction, except things necessary for food, clothing, and daily use. Likewise guardians, curators, and persons subject to them cannot buy the goods of those who are under their care or guardianship, under penalty of nullity.

Purchases are also prohibited to all public administrators; just as the same cannot receive donations. L. unic. C. de Contract. iud.; L. Praesides Dig. Si certum petatur; L. Non licet, L. Si in emptione § ult. de Contrah. empt. By the more recent Laws the following are prohibited: Debtors from selling those immovable goods of their own which have begun to be proscribed by creditors, after the transcribed mandate, commonly precetto, for payment, namely insofar as the creditors' interest is concerned. C. I. 2085; C. G. 686. - Those who have made cession in court; indeed alienations made from the day of cessation of payments are invalidated according to C. I. Comm. 709; and those made within the ten preceding days before cessation of payments are null according to C. G. Comm. 446.

Those who administer goods of a Community or of any public Institute; and those who, in an office, ministry, or public duty, provide authority for goods to be sold, or are present for it; guardians, protutors, curators; parents as regards buying the goods of children who are subject to their power; procurators to whom someone has committed something to be sold in his name; all these, under penalty of nullity, are prohibited from buying the aforesaid goods, even under auction. C. I. 1457; C. G. 1596; C. H. 1459; C. L. 1562, 1565.

Those who, because of office, act in court, as magistrates, clerks, advocates, procurators, indeed also notaries, are prohibited from buying back, likewise under penalty of nullity, lawsuits and litigated rights whose cognition pertains to the curia, tribunal, or praetorship of which they are part, or in whose jurisdiction they exercise office. C. I. 1458; C. G. 1597; C. H. 1459; C. L. 1562, 1563. Cf. C. A. 879; C. B. 456 ff. The purchase and sale of immovables is prohibited to minors, wives, and interdicted persons without the formalities prescribed by law. - Purchase and sale is specially forbidden between spouses, except in a few cases, according to C. G. 1595; and according to C. L. 1564, and C. H. 1458, unless they were separated as regards goods. Sometimes the right of preemption can be reserved for someone. C. B. 1094 ff. Then others cannot buy.

1139 What things can be sold? Sacred things cannot be sold. Cf. 508 ff. Things of public right also, such as public roads and a public forum, cannot be sold. Inst. 1. 3. t. 24. § 4. But by the very Natural Law, the sale of those things is prohibited which by their nature can serve only for evil, e.g., defamatory pamphlets, lascivious pictures, etc. Nevertheless, the sale of these things, although prohibited, is not for that reason null; whence the seller is not bound to restitution. Gousset 836. By Roman Law anyone can sell all his own goods, both present and future, even together, even those which are had in hope, such as future fruits of a field. The things of another can also be sold, e.g., by reason of pledge, mortgage, etc. But no one validly buys his own thing, unless the seller has some right in it. L. Suae rei, L. Si in emptione § rei suae Dig. de Contrah. empt.

By the more recent Laws whatever is in commerce, that is, in the patrimony of individuals or of moral bodies, can be sold; for commerce is the reciprocal right of alienating and acquiring; provided that a particular law has not prohibited alienation of some thing. C. G. 1598. Future things also, such as fruits, grains, offspring, can be sold; whether the right to them is sold, and the sale is aleatory, which is at once valid; or the body, or fruits to be born, are sold, and the sale is under condition, which then will be valid when the fruits are born. Nevertheless the succession of a person still living cannot be sold, even with that person consenting.

C. I. 954, 1460; C. G. 1600. Purchase and sale also is prohibited of the goods of minors, wives, absentees, and interdicted persons, when the formalities prescribed by law have not been observed. Gousset on a. 1598. But incorporeal rights can be sold by Positive Law itself, or also transmitted by any other title, such as promissory notes, credits, servitude, usufruct, right to an opened inheritance; delivery of these is made by remitting the promissory notes or other authentic writings. But if litigated rights are sold, it is lawful for the debtor to redeem them from the buyer, with the price expended restored to him with interest. C. I. 1538 ff.; C. G. 1689 ff.; C. B. 433. Finally an inheritance already devolved to an heir can be sold; and for a sale of this kind there are special positive laws to be observed. Already devolved to an heir; for there is no inheritance of a living person. C. B. 2371 ff. Cf. here 1337. - C. I. 426, 427, 430, 433, 435, 2113, 2114; C. G. 538, 2226, 2227; C. L. 1553 ff.; L. 7 de Haered. vel act. vend. Ecclesiastical goods, as has already been said, cannot be sold without Apostolic beneplacitum. E. M.

1140 What is price, and of how many kinds is it? Price is how much something is worth to all. This saleable value is determined from the suitability of the thing, so that it can be exchanged with other things in human commerce. To all, i.e., commonly, not individually to each person. - One price is legal, another common, another conventional. Legal price is that which has been established by the public authority of the Prince or magistrate, so that it not be exceeded; whence this price is said to consist in the indivisible, since it excludes both increase and decrease as long as the law lasts. Common, or natural, price is that which is imposed on things by the common judgment of intelligent men, the diverse circumstances of things having been weighed.

Hence common price does not consist in the indivisible, but admits a certain latitude. Common price is subdivided into highest, middle, and lowest. Here it must be noted "that the price of cheap things has a lesser latitude than that of precious things; for wine, or something similar, which is worth five, can be sold for six or four; or if it is worth ten, it can be sold for twelve or eight; or if it is worth one hundred, it can be sold for one hundred five and ninety-five." L. 804. But since price, especially common price, depends on several circumstances according to which it is usually judged, the aforesaid rule for defining highest, middle, and lowest price seems somewhat severe and scrupulous. Conventional price is that which is determined by the free agreement of the contracting parties. - L. Si servum 33 Ad leg. Aquil.; C. A. 1058, 1059; Lugo d. 26. n. 38, 39; St. Thomas 1. 2. q. 96. a. 1 ad 3; 2. 2. q. 77. a. 1 ad 1, a. 2 ad 2.

1141 From what causes does the price of things usually increase or decrease? - Resp. To the 1st: The price of things generally is taken from their utility in order to human uses, and according as this utility is esteemed in society or the community. But specifically the price, even just price, is usually increased from the following causes: From scarcity of merchandise, or of some thing, e.g., wine, grain, etc.; for the rarer something is, the dearer it is, according to the common axiom. From the common superabundance of money; for the more something is superfluous, the less it is esteemed.

From the multitude of buyers; for the more numerous the buyers are, the more necessary and useful the merchandise is esteemed. - From greater labor and danger in acquiring merchandise, or greater expenses; for all these things are estimable by price. - From greater labor in selling merchandise, as, e.g., if someone must sell something in small retail portions; for the greater labor in weighing, measuring, etc., is estimable by price. - The price can also increase from the seller's own affection for some thing; and this is called the price of affection. A fortiori it can increase because of the convenience which the seller receives from it; because, as affection, so also convenience is truly estimable by price, since deprivation of the thing is then greater for him. But by no means can it increase, at least according to the common opinion, because of the special affection or utility of the buyer; otherwise what is not one's own would be sold. St. Thomas 2. 2. q. 77. a. 1. Moreover, if it were lawful to increase the price because of the buyer's utility, then contrary to the doctrine of Benedict XIV it would also be lawful to demand usury from a loan because of the borrower's utility. Moreover, if from the circumstances it is established that the thing is commonly esteemed at more because of that special utility which it will bring to the buyer, it will be lawful to seek a greater price. Thus sometimes a little field, which in itself is worth little and offers almost no utility to the owner, is of very great value to the owner of a neighboring estate; and therefore it is justly sold at that price which seems equitable to most people, that matter being considered. The price can increase because of delay of payment, provided nevertheless that it is contained within the latitude of the just price, or the legal rate for mutuum is not exceeded, or there is reason of some title of emergent loss, ceasing profit, danger of the principal, frequency of buyers who are increased thereby, custom of the place, etc. The reason is clear from what was said above concerning just interest. - Likewise a thing can be sold more dearly if the seller is going to sell it for more at another time, or if the price is to be handed over by the buyer at a time when the thing will be worth more. Finally, a thing cannot be sold beyond the just price for this reason, that the seller from his own ignorance or imprudence, or even from a fortuitous event, bought it at a greater price, or underwent greater expenses than others commonly pay or undergo. The reason is that prices of things do not increase or decrease from what happens to one person or another, but from what commonly happens. Nor, from the fact that some private merchant has suffered theft or shipwreck, is the price of things usually increased in the estimation of the people; just as the price of grain is not usually increased because one or another farmer has lost the fruits of his fields by fatal hail. But it would have to be said otherwise if many merchants had lost their merchandise in shipwreck, because the merchandise, having become rarer, would by that very fact increase in price. Ithur. Cas. 4. n. 11; Elbel 587; L. 768, 801-811, 829; Gousset 840.

Resp. To the 2nd: The price of things usually consequently decreases from opposite causes: From abundance of merchandise; for, as has been said, the more something is superfluous, the less it is esteemed. From scarcity of money, for the rarer this is, the dearer. From scarcity of buyers, and accordingly it is lawful to buy more cheaply in favor of a seller who is seeking a buyer; because voluntary things become cheap according to common estimation. Hence at least probably it is also lawful to buy more cheaply where merchandise is sold because of poverty; for the seller's need does not cause common estimation to change. From the intrinsic cheapness of things, or from greater ease in acquiring or preserving them, or from the danger to which things are exposed, e.g., with war or shipwreck threatening, etc. From lesser labor in selling things, as, e.g., when things are bought in gross, i.e., a great quantity of things is bought together and in a heap for one price. It can also be bought more cheaply if the thing is to be handed over at a time when it will be worth less; or if the buyer is going to acquire it at another time for less.

From represented, commonly anticipated, payment of the price, a thing can likewise be bought more cheaply, provided one remains within the latitude of the just price, because present money, like present merchandise, is esteemed more than what is hoped for; or provided legal interest is not exceeded, for it is a certain virtual mutuum.

Hence the price of the same thing, because of diverse extrinsic circumstances, is usually raised and lowered within a short time, as is clear from the daily practice even of sellers and buyers. Ithur. Cas. 4; L. 801-811; St. Thomas 2. 2. q. 77. aa. 1, 2.

1142 What price must be observed in sale and purchase? - In sale and purchase, speaking per se, the legitimate price must be observed; and, in defect of this, the just common price. The 1st reason is: because that which is established by public authority by office and for equity must also be observed in conscience. But legitimate, or taxed, price is something of this kind. Whence, if someone sells something to an ignorant buyer above the taxed price, he sins not only against legal justice, or obedience owed to the Prince, but also against commutative justice, and is bound in conscience before the sentence of the judge to restore the excess. But those who sell below such a price, if the price is taxed by law in favor of sellers, sin against legal justice and charity, insofar as damage to other merchants follows from this. The 2nd reason is: because, when authoritative taxation by the Prince and magistrate is lacking, there is no better measure of the price of things than the common estimation of men. Moreover, since common price is threefold within the limits of justice, namely highest, middle, and lowest, it is lawful to sell and buy at any one of these. - Speaking per se; for sometimes it is lawful to exceed the legal price, namely: 1. If it is not observed by the greater part of men, while the Prince knows and is silent; for then he tacitly approves. 2. If things are notably changed; for then the rate becomes unjust. 3. If merchandise is notably more precious or worse than usual; for the law touches things of ordinary goodness. Ithur. Cas. 4. n. 9; Elbel n. 500; L. 803; St. Thomas 2. 2. q. 77. a. 1, a. 2 ad 4.

If not only legal price is lacking, but also common price, because it concerns things not necessary for common living, such as jewels, precious paintings, ancient things, ancient codices, etc., more probably they are to be estimated according to the judgment of experts in that matter, with attention to the circumstances and regard for the novelty, antiquity, rarity, etc., of the thing. The reason is that they are regarded as suitable judges in things of this kind, as the people are in common things. "Nevertheless I except from these," says St. Alphonsus 808, "the use of an honest woman, which, since it is inestimable by price, she will be able without injustice to accept very much for it." Yet the opposite opinion appears probable to others, because in that case the just price seems to be that concerning which the contracting parties agree. The probability of this latter opinion can be admitted by limiting it to the case in which it is not a matter, on the one hand, of a thing which among experts has in reality great value, and, on the other, of a price altogether cheap; for then there is error in the very substance of the contract. Whence St. Alphonsus asserts that the buyer is bound to supply the price if, e.g., he buys for a few asses a precious gem which is regarded as glass. L. 819. Nevertheless, as the same St. Alphonsus notes ib., that price must be regarded as just concerning which each party agrees, if because of ignorance of the value he commits himself to the danger of lot. Moreover such things, which are not necessary for common living, admit a very great latitude of price. - L. 735, 801, 811; Ithur. Cas. 4. n. 10; Sporer de Matr. 583.

1143 He resolves: For this reason an honest woman can by right demand even marriage with a most noble and most wealthy man, even a Prince, which, unless another stronger reason stands in the way, is consequently owed by right. An honest woman, and a fortiori a virgin; for a prostitute, since she is prepared to prostitute herself with all, does not herself greatly esteem, nor do others commonly greatly esteem, the loss of her honesty; whence she cannot demand a greater price than what is commonly given. Lugo d. 18. n. 47; d. 26. n. 49.

1144 Whether it is lawful to buy below the lowest price precisely by reason of anticipated payment, before the merchandise is handed over? Resp. Affirmatively, by reason of various titles which are accustomed to come extrinsically to mutuum, if they are truly present and due equality of price is preserved with respect to titles of this kind. For it is in reality a certain mutuum. - Resp. Affirmatively, by reason of the proper nature of this mode of selling; since this manner of selling brings about rarity of buyers, multitude of sellers, and brings great convenience to sellers on the part of the buyers themselves. Lessius 1. 2. c. 21. n. 62; L. 811.

1145 He resolves: Hence it is also lawful to sell more dearly because of delayed payment of the price, on account of the same reason of mutuum, and because this manner of selling, since on the contrary it brings about a multitude of buyers and rarity of sellers, increases the price of the thing according to common estimation. L. 811; Less. l.c. n. 57; Gousset 841.

1146 Whether names of debts or credits can be bought more cheaply because of certain and anticipated payment? Resp. Negatively as regards "promissory notes, which are commonly called fides crediti, for which no moral danger is present, provided that, because of distance, collection would not be inconvenient or dangerous for oneself, on account of him who must be sent to collect." L. H.

A. tr. 10. n. 179. - Resp. Affirmatively, if the credit is uncertain or of difficult collection, "even if it is easy for the buyer to collect it whole; because price is taken from common estimation, not from the circumstance of the particular buyer." If the credit is liquid, it is disputed. The first opinion denies. The reason: "because an action to a liquid credit, in reality, when no danger or expense for recovering it is present, is worth as much as the money owed itself." The second opinion affirms. The reason is that, since in practice these credits are commonly liable to dangers and inconveniences of this kind, they decrease in price according to common estimation. "But in purchase, only the estimation of men constitutes the just price of things, and here provides the title of buying for less." L. 829, 830. Moreover, "because they are equivalent to money lent, therefore from the same reason as in mutuum, it is lawful to perceive moderate profit, according to the legal rate."

Gur. 894. This sale is perfected as soon as buyer and seller have agreed concerning it as regards the credit, or any other right whatsoever, and as regards the price. But, so that it may be valid with respect to third parties, it must be announced to the debtor, or accepted by him by authentic act. Therefore the debtor is freed if before this he has paid the prior creditor. C. I. 1538-1540; C. G. 1689-1691; C. H. 1327; Lugo Resp. Mor. 1. 6. d. 18.

1147 Whether you can sell at the current price a thing which you know will soon be worth less? Resp. More probably and more truly, affirmatively. The reason is that the present price is just and not yet changed, provided nevertheless that this knowledge is private; for if it were common, the price would already be changed. Sometimes, however, you can sin against charity, if, e.g., by such a sale the buyer would be reduced to extreme or grave necessity; for just as charity commands that we assist a neighbor gravely in need, so it forbids that he be reduced to poverty so that we may acquire riches for ourselves. Nevertheless, where it concerns only grave necessity of a neighbor, it is not sufficiently established whether the sin against charity is always grave, because charity does not forbid someone to consult for himself by using his own right, even if damage accidentally comes to another from this.

Molina, however, excepts the case in which someone, knowing a law that has been framed which diminishes the price, but not yet promulgated, would sell his goods for more because of that knowledge, or would sell at the current price, or would by no means sell. The reason is that public law ought to be equal and common to all subjects; and a Prince would sin against justice if, before it was promulgated to all, he manifested it to certain persons, who, anticipating the promulgation, would profit on the occasion of it with loss to others; and by the same reason, he who used knowledge of it to the prejudice of others, in whatever way that knowledge had come to him, would sin against justice, with the burden of restoring damages which came to neighbors by that way." But handing down the difference between this case and the other case, in which someone knew that other merchandise of the same kind would soon arrive, while the buyers were ignorant of it, he adds: "He who uses knowledge of a law before it is promulgated to enrich himself with loss to others uses knowledge of a thing which ought to be common to all, to the detriment of others, and consequently does injury to them; but he who, for the same effect, uses knowledge that merchandise is arriving does not use knowledge of a thing which ought to be common to all; rather, this pertains to the industry, art, and event of fortune of merchants." De Iust. et Iur. t. 2. d. 354. n. 5. - But others deny this. For abuse of power is one thing, if, e.g., for this reason the Prince or magistrates should defer promulgation of the law until they themselves could sell their merchandise or money, for the Prince and public magistrates do not have power except for the common good of subjects; but mere use of knowledge is another thing, which the Prince and other magistrates legitimately have, and which they can legitimately use, if from some reasonable cause the promulgation of the law must be deferred. - L. 824; St. Thomas 2. 2. q. 77. a. 3; Lessius 45-48; Lugo 140-143; Gur. Cas. 90; Struggl tr. 3. q. 1. n. 16.

1148 Whether you can sell at the current price a thing mixed with another cheaper thing? - These are the words of Molina, de Iust. et Iur. t. 3 d. 353. n. 33: "When the price is not taxed by law, and something is admixed to the things which are sold, as water to wine, or some unusual things to medicines, a distinction must be made. For if the mixtures can bring harm, then those selling things mixed in that way are bound for all subsequent damages, and likewise to restitution of that by which those things are worth less to the buyer than what he gave for them.

But if they do not bring harm, yet the things are less useful for that for which they are bought, then those selling are bound to restore what they are worth less to the buyers for that for which they are bought; wherefore, if they conduce nothing to that, they are bound to restore the whole price; as if a medicine because of the mixture is rendered useless for that for which it is bought. But if the things mixed in this way are useful for that for which they are bought, and as much is deducted from the price as is fair because of the mixture, then those selling are not bound to restitution, because they have not exceeded the just price; nevertheless they sin, unless compelled by necessity to do this, as because otherwise they cannot draw out the just price of the thing, for example, of wine, unless they mix a little water with it; or unless the thing with that mixture truly is worth what is given for it, and the buyer would not buy a better one for that price. Nevertheless sellers must be kept away from frauds and deceptions of this kind." The same must be said if artificial things are sold as natural, e.g., artificial wine, artificial butter, as natural wine and natural butter.

If the artificial thing is equally useful as the natural, and the price is suitably diminished, and the buyer does not declare that he wishes to acquire for himself a natural thing, not an artificial one, the contract is valid, and there is no obligation of restitution. - L. 820, 821; St. Thomas 2. 2. q. 77. a. 2. Nevertheless to substitute artificial wine for natural in sale is per se injustice. And the same is per se true in any other thing, since there is substantial error; and any buyer would reasonably be unwilling if he knew of the substitution.

1149 Whether merchants are bound to restitution who by fraud or lie induce buyers to buy their merchandise at a greater price than they would have bought it, although they do not exceed the highest price? Resp. As regards fraud, affirmatively. The reason is that fraud is the efficacious and unjust cause of the damage which the buyer suffers; but each person has a strict right not to be induced by fraud or deceit to suffer any damage. - As regards a lie, per se the same would have to be said, since it also is of itself an unjust cause of damage. Nevertheless it must be noted "that commonly faith is not given to the lies of sellers, since these are sufficiently known to be common stratagems; whence they are regularly not bound on account of this to restitution.... I said regularly, because if sometimes the seller certainly noticed that the buyer believed the lies, and therefore bought for more, then indeed he is not to be excused from injustice." L. 805. Wherefore he is bound to restitution if by lies and frauds of this kind the seller truly induced the buyer to buy merchandise at a greater price, although he does not exceed the highest price. 1 Thess. 4:6. - St. Thomas, Quodl. 2. a. 10.

1150 Whether or how do merchants sin who, when questioned about the price of merchandise, notably exaggerate it? If they truly intend to sell at this price, they sin against justice by wickedly desiring another's property; and they are bound to restitution if in fact that price is paid to them. But if they intend only to give the buyer a place for offering his own price, so that thus they may come to the just price, they are excused, because it is known and customary for merchants to speak in this way, so that they may bring buyers to the just price.

1151 Whether those who diminish or adulterate a thing sold at the lowest price before delivery sin against justice? Resp. Affirmatively, because they act against the pact entered into with the buyer. For although it is lawful to sell at the highest price, nevertheless it is not lawful for a merchant who sells at the lowest or middle price secretly to acquire for himself a middle or highest price by diminishing the quality of the merchandise, or by subtracting from the measure or weight; otherwise agreements would be entirely useless. Lev. 19:35; Prov. 20:23. Exception: if the price either has been taxed by law, or is unjust by the malice of conspiring buyers. For equality is the essential property of this contract. Hence then it is not injustice to compensate oneself by diminishing the quantity of merchandise. Lugo 137; L. 822.

1152 Whether European merchants sin against justice who sell knives, mirrors, and other things of this kind among Indians at the highest price, which among us are held to be of cheaper price? Resp. Negatively, because although these things are cheaper in our regions, nevertheless they are commonly esteemed highly by Indians or Chinese, etc.; but common price is determined from the common estimation of men of the region. - L. 804, 808.

1153 Whether those sin against justice who buy precious things for a cheap price when they are exposed for sale among secondhand sellers, commonly rigattieri? Resp. Negatively, because those things are judged to have lost the old price and to receive another by custom, or by agreement of the contracting parties. Whence things of this kind receive very great latitude with respect to price. Thus sometimes books are bought for a few asses which could have been sold for five or ten francs. The same must be said of the purchase of old furniture, because these things are commonly held to be of lesser value. - L. 807.

1154 Whether conventional retraction, or a pact of retro-sale in favor of the seller, is licit, namely so that at a certain time, or whenever he wills, the buyer is bound to resell the thing to the seller? Resp. Affirmatively. And this is established from the law of Lev. 25; L. 7 de Pact. inter empt. et vend. comp. C.; L. 2 ib.; Less. 1. 2. c. 21. n. 113; Lugo d. 184. The reason is that the owner of the thing can dispose of his thing as he himself wishes, provided justice is preserved. Therefore, with due diminution of the price made for the burden imposed on the buyer, a pact of this kind is licit. How great ought such diminution to be?

Some wish a third part of the price; others hold that a fourth part of the price must be deducted; others more truly think that the matter must be defined from the judgment of prudent men, all circumstances having been duly weighed. C. Ad nostram 5 de Empt. et vendit.; L. 812. But the buyer, in redemption of the thing on the part of the prior seller, can demand that a greater price be paid to him than that which he himself paid. "Because by the very fact that the thing is sold with a pact of retro-sale in favor of the seller, it must be sold at a lower price below the just price because of that added burden. But when it is afterward sold to the same seller, it is given without any burden. Therefore it must then be bought at the full just price. Therefore the buyer cannot be compelled afterward to resell at a lower price without injustice."

Hence a buyer who bought a thing at the lowest price can demand the highest price from the prior seller. For one selling his own thing can demand the just price which the thing is then worth. And at least he can demand that the price now be increased as much as it had been diminished in the prior purchase. Lugo ib. n. 192, 199. - But since the buyer meanwhile enjoys that portion of diminished price, and the convenience and fruits of the thing, he can indeed in the pact of retro-sale also demand by pact that the thing cannot be redeemed by the owner at a price lower than that at which he himself had bought the same from him, but he absolutely cannot demand by pact that it be redeemed by the owner only at a greater price.

For absolutely, to preserve justice, it suffices that the owner, redeeming his own thing, pay a just price; and the just price in the case is not always necessarily a greater price. But a pact is licit that the seller can redeem his own thing by restoring the same price which he received. For then it is a certain simple dissolution of the sale from the mutual will of the contracting parties. Moreover, there is no injustice in the buyer receiving only as much from the prior seller as he himself gave to him. For if this price is just, the matter is clear; if it is less than just, it can be sufficiently compensated to the buyer by the convenience and fruits of the thing meanwhile received by him.

C. I. 1515; C. G. 1659; C. H. 1507; C. A. 1068; C. B. 497. Moreover, in order that a pact of retro-sale be licit, it is necessary that the danger of the thing sold not be with the seller, unless the price is increased by a just estimation of the danger. But the thing to be restored by the buyer is understood to be such as it was when accepted by him, without deterioration or new burden. L. 812; C. H. 1519, 1520; C. I. 1528; C. G. 1673; C. A. 1069; E. M. Therefore the buyer, as true owner of the thing, receives all its fruits and exercises all rights inhering in the thing meanwhile, until the seller exercises his right of redeeming the thing. C. G. 1665.

Retro-sale is had as soon as the seller offers the price to his buyer. Nor is it necessary that the price here and now actually be given. As sale is perfected by simple consent, so also retro-sale. Hence the prior sale is immediately dissolved, and the seller can vindicate his own thing from any possessor. Cf. Troplong on a. 1662. But together with the thing, the increase made to it by alluvion must be restored. Likewise the part of a treasure found in a field must be restored. For the former accedes to the thing and follows the thing; the latter likewise by right of the soil is owed to the owner of the thing. But the buyer's ownership, while the condition of retraction is pending, seems to remain suspended. Cf. Troplong on a. 1673, n. 766 seq.

1155 Whether a pact of repurchasing at the judgment of the buyer is licit? - "The first opinion denies ... because in reality the thing does not seem to be sold, but only given in pledge, so that the buyer perceives fruits from his money, which he can recover at his own pleasure.... The second and most common opinion affirms.... I certainly think this more probable, yet with these conditions: 1. That there be a true intention of buying and selling. 2. That the buyer pay a greater price, according to the estimation of this burden which he imposes on the seller. 3. That the seller not be obligated to repurchase at the same greater price which he receives.... Hence I judge that in such a contract the buyer cannot oblige the seller except to paying only the price according to the value of the thing at the time of repurchase; and conversely, if the thing increases, it increases for the seller, H. A. tr. 10. n. 181; for the excess of the just price given to the seller pertains wholly to him, by reason of the burden imposed on him of repurchasing at the judgment of the buyer. With these conditions preserved ... the burdens are compensated on each side." L. 813; E. M.

1156 He resolves: Consequently a pact of retro-sale in favor of both seller and buyer at the same time is licit, provided due equality of price is preserved, so that it is less than the price which would be demanded if the pact were in favor of the buyer alone, but greater than the price which would be paid if the pact were in favor of the seller alone. Wherefore, since burden is compensated by burden, it suffices to sell the thing at the ordinary price.

1157 What is established by more recent laws concerning retro-sale? According to C. L. 1587, retro-sale is prohibited. According to C. I. 1515, 1516, 1520, 1528; C. G. 1659, 1660, 1664, 1673; C. H. 1507, 1508, 1510, 1518, 1520, a pact of redemption or recovery in favor of the seller alone is lawful, yet in such a way that the faculty of recovering his own thing is not extended beyond five years, according to C. H. beyond four years or beyond ten years; once this time has elapsed, the thing irrevocably becomes the buyer's.

Within this time the seller can pursue his own thing even with another who has acquired it from the buyer. - The seller seeking back his own thing must not only restore the principal price, but also pay expenses for the contract of sale, and those which the buyer underwent for necessary repairs of the thing, and likewise those which increased the value of the estate. Unless he has satisfied all these things, he cannot obtain possession of the thing. But when he returns into possession of the estate, he receives it immune from any burden and mortgage by which it was burdened by the buyer; nevertheless he is bound to observe the contracts of lease which the buyer entered into without fraud; and according to C. I., if they were not constituted beyond three years.

According to C. A. 1068-1071, a pact is permitted of repurchasing at the judgment of the seller, and of reselling at the judgment of the buyer. The thing and the price are to be restored in each case, unless the thing has been made better or worse; for then compensation is owed. According to C. B. 497 ff., a pact of repurchase at the judgment of the seller is permitted at the same price of sale, unless meanwhile the thing has become better or worse. The right of repurchasing can last up to thirty years for estates, up to three years for the remaining things. But since these laws were passed for the cause of public utility, therefore they have force even in the forum of conscience. Cf. C. H. 1521 ff.; C. A. 1068 ff., 1072 ff.

1158 What is mohatra, and is it licit? The contract mohatra is that by which someone buys merchandise at a greater price on credit, with an explicit or implicit pact that the same thing be immediately sold back to the seller at a lower price and for counted money. - Such a contract is altogether illicit.

This is established 1. from proposition 40 condemned by Innocent XI. 2. Because it is disguised usury; for the burden is imposed on the buyer of immediately selling back at a cheap price without any compensation and without any just title which is otherwise found in mutuum. - If nevertheless the thing is sold back without a prior pact, even for less and to the same seller, provided every usurious intention is absent, of itself it will be licit; because then no burden is imposed against natural equity. And, if the excess which is demanded is a suitable profit by reason of mutuum, then no illicit usury is had in it. - L. 813; E. M.

1159 What is sale by auction; is it licit; what is its nature? Sale by auction, or through bidding, is that which is made by a herald, and in which the thing is ascribed to the final bid. Sale by auction is licit, whether it is made with the consent of the owner or against his will, or by public authority; whether it is bought below the lowest price or sold above the highest. The reason is that in the first case there is a conventional price, but in the other "public power approves as just that price which is proved publicly by the concurrence of buyers." L. 808; C. G. 1686. Hence, if buyers concur, the thing becomes more estimable; if they do not concur, it is held cheaper since the thing is offered voluntarily; and it can be sold for as much more, bought for as much less. Consequently, in it there is no place for rescission under title of lesion, nor for redhibition. C. I. 1308, 1506, 1534; C. G. 1649, 1684. But eviction does not cease in it; and, when the thing has been evicted, the price must be restored to the buyer in forced sales, not by the debtor whose thing was sold and to whom it profited by payment, but by his creditor, because it was paid to him without cause. C. I. 1237; C. G. 1377; C. B. 156.

The price which is determined by the concurrence of buyers also has place in the lease of work and labor, e.g., in building a house, in conducting business.

1160 Whether the seller can withdraw his own thing once bidding has begun, if a lower price is offered? Resp. Negatively per se. The reason is that buyers publicly summoned to an auction acquire a certain right to the saleable thing, insofar as a tacit stipulation is made that it yield to the one offering more. Nevertheless the rigor of this doctrine must be tempered if a contrary custom is in force, by force of which the contracting parties consent to this, that the seller withdraw his own thing if it would be sold below the lowest price. But this inconvenience is prevented by establishing from the beginning the lowest price at which bidding should begin.

1161 Whether the seller can send fictitious bidders so that the price of the thing may increase? - Resp. Negatively. The reason is that this is fraudulent, especially if it is done with money offered to them, since it tends toward increasing the price, and thus toward deceiving sincere buyers, and accordingly does injury to them, since they are the cause that the price increases from that fraud, and not from the natural concurrence of things, namely from the free concurrence of buyers. Wherefore then restitution in integrum belongs from fraud. With money offered; this is permitted to the buyer, so that he may redeem the unjust vexation of other bidders; whence it is also permitted to the seller to draw other buyers in this way to the bidding, to redeem unjust vexation, so that his things may be sold at least at the lowest price. Much less is it lawful to feign wanting to participate in bidding, so that someone may extort something from true bidders. It is evident deceit and fraud.

1162 Whether he whose goods are sold in favor of creditors can send friends to buy them in his name? Resp. Affirmatively, if the bidding is forced, or if it is made by public authority; for he whose goods are sold ought not to be of worse condition. Besides, he himself is not properly selling, since the sale is made against his will. Therefore. - Resp. Affirmatively also if the bidding is voluntary, because, as the buyer can turn away other bidders by using a request, so the seller, by using the same request, can summon other bidders; and if these, though not asked, could bid in favor of the seller, why could they not do the same when asked, provided that all fraud is absent in this matter, namely if they buy in their own and true name; and, if they buy in the name of the seller, by law or by custom he can withdraw his own thing when the thing would not obtain at least the lowest price. For if he can then withdraw it, he can also buy in this way.

1163 Whether a buyer can make a pact with others that they not bid, or not offer more? St. Alphonsus denies it "at least in the case in which by sentence of the judge a thing is exposed to auction. The reason is that then the owner of the thing is altogether bound to hand over the thing to the one offering more; and therefore the buyer inflicts injury on him if, by offering only the lowest or middle price, he impedes the seller from the attainment of the highest price, to which he has a right, namely that he not be impeded from attaining it."

L. 808. - Several, however, except the case if the buyers are joined by partnership, or as though joined, as brothers, friends, etc., because they make as it were one moral person, and it cannot be demanded that they bid against themselves. Others also probably except if the custom is in force that the seller withdraw his own thing when a lower price is offered to him; because if he himself can impede the price from being too small, equity also requires that he not complain that buyers agree lest the price be increased too much. - Others, however, affirm absolutely. Reason 1: because in any sale by auction per se the owner is bound to hand over the thing to the one offering more. 2. By making a pact with someone, the buyer does not impede the owner from obtaining the highest price of the thing, for others can concur and offer. 3.

The seller does not have a right that someone not be impeded in any way whatever from concurring, but that he not be impeded by force and fraud; otherwise he could not be impeded even by requests. 4. As anyone can freely not concur at auction, so he can freely oblige himself not to concur. Nevertheless civil laws approve this in no way. C. I. Poen. 299; C. H. Poen. 555. - Gousset 843.

1164 What is monopoly, and whether it is licit? - Monopoly, as to the name, is the same as the sale by one. As to the thing, it is the power of selling existing in the hands of one or of a few. Monopoly can occur in four ways: 1. If the Prince, for a just cause, grants a privilege to someone that he alone sell some kind of merchandise; and this certainly is licit, namely when it contributes to the common good, with a legitimate price fixed. Others, however, sin against justice if they themselves make and sell similar merchandise. 2. If a merchant by force and fraud prevents other goods from being brought in, so that he may sell his own goods to the damage of the commonwealth; and this certainly is illicit, and he is bound to restitution of the damage, e.g., if he spreads false news that ships have been sunk, or similar lies. 3. If one or a few buy all the goods so that afterward they may sell them at as high a price as possible. And this is illicit if the things are useful and necessary for life, and do not pertain only to luxury and delicacies, and if the highest price is that which results from the very fact of monopoly. 4. If sellers conspire among themselves about the price, so that they do not sell for less; and if the price is just, this of itself is not illicit. L. 814, 815.

This question of monopoly, as to its various cases, can easily be extended to the workers themselves, and the various resolutions can also be applied to them. But this question, as regards workers, is quite different from the other question of ceasing from work and labor, which, after a freely entered contract for the hiring of work, is not only illicit, but also unjust of itself, and very harmful to the good of private persons and to the good of the state.

1165 Whether merchants sin against justice, or against charity, who, at the time of harvest or vintage, buy all the wheat or wine of a region at a very low price, so that afterward they may sell it more dearly? It is certain that this is licit if the goods bought are not necessary for the sustenance of life, or for the common condition of the commonwealth, such as precious gems, noble horses, women's adornments, and the like. L. 816. But if the discussion concerns things necessary for the sustenance of life, the negative answer is more probable, as it seems, with respect to justice, provided they do not sell above the highest price which would prevail apart from monopoly. The reason is that they violate no one's right. The negative answer is also more probable with respect to charity, provided they do not induce others to sell more dearly, nor themselves sell above the highest price which would have place apart from monopoly; because they use their own right. For no one is bound to neglect his own advantage in order to avoid another's damage which he is not bound to avert. - L. 816, 833; Lugo 176; Less. 150-152; Molina d. 345, n. 7. - 19.

1166 Whether merchants sin against justice and against charity who conspire not to sell their goods except at the highest, although just, price?

As regards justice, there is no sin, since the highest price is still a just price. The highest price, namely, which would exist apart from monopoly. For a price cannot be judged just which arises from this conspiracy. The justice of a price cannot depend on the mere judgment of the seller and buyer. Thus likewise workers sin who agree among themselves not to hire out their work except at a price exceeding the highest; the highest, that is, with this agreement excluded. But as regards charity, the answer is affirmative, because although charity does not oblige one to sell below the highest price, nevertheless it seems to oblige one not to dissuade others from selling at a lower price. This would certainly be grave where the matter concerns things useful and necessary for life, and grave for the poor; indeed also for those who are not poor. Thus, although charity does not oblige you to give alms, nevertheless it obliges you not to dissuade others who are willing to give alms. But it would be against charity and against justice if other merchants were prevented by fraud and force from selling goods at a cheaper price. An injury would be done to them and to the buyers. Lugo 173, 175; L. 817.

1167 Whether, once a monopoly has been made by merchants concerning an unjust price, it is licit for others to sell goods at the same price? The first opinion affirms, because the just price is that which commonly runs, from whatever source this comes. The second opinion, which seems better to St. Alphonsus, 817, denies. "The reason is that a price increased through injustice is always and of itself unjust, and must be brought back to justice."

1168 What is sale through brokers, commonly sensali? - Sale through brokers is that which is made not immediately by him to whom the things belong, but through others by commission; and these are called brokers. Brokers can be either merely friends, or hired for this by a special wage, or hired for various works at an annual price.

1169 Whether a broker who sells above, or buys below, the price designated to him, can retain the excess of the price for himself? Resp. Negatively, generally speaking. The reason is that he has no title for retaining anything. For 1. not by reason of the thing, because it is not his, but the owner's. 2. Nor by reason of labor and industry, at least by a strict title of justice owed, because if he has been hired for a stipend, he has a right to nothing else; but if he gives his industry gratuitously, he has already renounced wages. 3. Nor by reason of the price designated; for the designation of the price made by the owner is commonly understood to mean that he is not to sell below that price, but by no means that he is not to sell above it. - Except: 1. If by extraordinary and undue labor, or by wholly special industry or diligence, he has made the thing better. 2. If the owner has expressly or equivalently declared that he requires nothing beyond the determined price; for then the excess can be retained. 3. If the owner knows the broker's manner of acting and ratifies it. L. 825;

C. A. 1086.

1170 Whether a broker can buy for himself a thing to be sold at the price determined for him, and afterward sell the same thing as his own at a greater price? - Resp. Affirmatively, with two conditions in place, namely: 1. That, after employing moral diligence, he does not find a buyer who offers more; otherwise he would act against his office and the will of the mandator. For that price is determined, at least regularly, not so that he may not sell for more, but so that he may not sell for less. 2. That he buy the thing for himself not fictitiously, but truly, so that he undergoes its risk; and if by chance he does not sell it for so much, nevertheless he pays the determined price; otherwise equity is not preserved. Cf. 1137; L. 825; C. A. 1087, 1088; C. B. 181, 456-458.

1171 Whether a broker can retain for himself those things which the seller gives gratuitously with regard only to him? Resp. Affirmatively, if there is certainty of a true donation, because, speaking absolutely, a merchant can yield something from his own profit to some broker so that he may bring him to his shop. But for this it is required that he truly be disposed to sell to any other person at the higher price, and that in fact he ordinarily sell in this way. The confessor, however, ought not easily give credence to brokers who assert that such donations have been made to them. L. 825; H. A. 189. Thus, concerning cases of this kind, St. Lig., 826: "It must cautiously be permitted to tailors buying cloth for others to retain something from the price; for sometimes merchants rather pretend to give to them than actually give, so that, if the owner himself were to approach, he would obtain the thing for the same price. Moreover, if the tailor faithfully conducts the owner's business, and the merchant truly gives something to him gratuitously, because he frequents his shop, or in order to attract him to frequent his shop, the tailor could licitly retain what was given, provided he has employed moral diligence to buy from other merchants at a lower price."

1172 What is exchange, and what are its properties? According to Roman Law, exchange is a real contract, and therefore it takes its beginning only from the delivery of the thing. Wherefore it does not follow all the laws of sale and purchase. Inst. l. 3, t. 24, § 2. According to C. I. 1549 ff.; C. G. 1702 ff., exchange is a contract by which each party obliges himself to give a thing, that he may have another. It is perfected by consent alone, as sale is. Wherefore at once the ownership and risk of the thing pass reciprocally to the other.

When one thing has been evicted, it is in the power of him who has suffered eviction either to demand compensation for the damage, or to reclaim the thing given, that is, to seek the restitution of his own thing. Nevertheless, according to C. I., rights acquired by a third party over immovables before the transcription of the petition for rescission remain safe. It can be perfected by private act, and even verbally. Yet in this contract there is no place, in the external forum, for rescission on account of lesion. But in the forum of conscience there is the same reason of compensation as in sale and purchase. Gousset, Cod. comm., art. 1706.

According to C. H. 1538-1541, he who has received another's thing by exchange cannot be obliged to hand over the thing which he promised in turn. He satisfies by restoring the thing received. He who has suffered eviction of a thing received by exchange can either demand the restitution of his own thing, or compensation for damages. In the rest, exchange is ruled by the same laws as sale. According to C. A. 1045 ff., the effective delivery of the thing is not necessary for the essence of this contract, yet it is required for its fulfillment and for acquiring ownership. He who does not fulfill the contracted obligation is bound concerning loss incurred and profit ceasing.

If meanwhile the thing wholly or beyond half perishes by fortuitous event, the exchange is held as not having been made. Other deteriorations are to the loss of the possessor. But if the thing has been exchanged in body, and individual things perish by chance, but not beyond half, they perish to the loss of the one accepting. The useful things of the thing, however, pertain to the possessor until its delivery. According to C. L. 1594, and according to C. B. 515, dispositions for sale are applied by analogy to exchange. For the difference concerns the price, in place of which there is another thing.

1173 "1. Whether for alienations of bearer securities belonging to ecclesiastical entities, or to pious causes subject to the guardianship of the Church, the Apostolic beneplacitum is necessary, just as for alienations of immovable goods and precious things? 2. Whether the same faculty is required for exchanging the same into other titles or securities, even immovable ones? 3. Whether sellers and acquirers are subject to the ecclesiastical penalties sanctioned by Trent, c. 11, s. 22, de R., and by the Extravagant Ambitiosae, as well as by the Constitution Apostolicae Sedis? Resp. To the 1st: Affirmatively. - To the 2nd: Affirmatively, except in the case of urgent necessity, in which there is danger in delay and time is lacking to have recourse to the Holy See, the beneplacitum of the Ordinary nevertheless having been had in these circumstances, and under the law that the exchange be made into titles as safe as possible. - To the 3rd: Affirmatively as regards the penalties established in the Extravagant Ambitiosae and in the Constitution Apostolicae Sedis." S. C. C., Jan. 17, 1906. - E. M.

1174 What is exchange of money? - Exchange of money is: the exchange of money with money, with some profit to the money-changer. Generally, he who deals in money and seeks profit is called a banker. But the one from whom exchange is sought is called the money-changer; the one who seeks it, the exchange-seeker. That emolument which the money-changer receives from the exchange of money with money is commonly called aggio. Exchange of money differs from sale, because in sale merchandise is exchanged for money, but in exchange money is exchanged for money. C. A. 1046. Ownership of the money is immediately acquired by the one accepting, before he has rendered what he owes, even according to Roman Law, since by this Law in exchange ownership is immediately acquired before the contract is completed from the other side. L. Cum precibus C. de Rerum permut.; L. 850.

1175 How many kinds of exchange of money are there? - Exchange of money is one kind real, another dry. Dry exchange is fictitious exchange, e.g., when money to be handed over to another is feigned to be carried from place to place, so that thus something can be demanded for the transfer, although in truth it is not transferred. Real exchange is true exchange, by which money is truly and really exchanged for money; for instance, if gold is given for silver. Real exchange is one kind small or manual, when present money of one form or material is exchanged with money of another form or material; another kind is local, when present money is exchanged with absent money. This is done either when the money-changer receives money in this place to be restored by him in another place, or when the money-changer gives money in this place to be restored by the exchange-seeker in another place, e.g., at Paris. This exchange is ordinarily made through exchange letters, commonly cambiali. The money-changer drawing at Rome, the exchange-seeker also remitting at Rome, and the one who will pay at Paris, is called the drawee. And if a surety is added to those letters of exchange, this is called aval. - L. 851-854.

1176 Whether dry or fictitious exchange of money is licit? - Resp. Negatively, of itself. The reason is that in it there is no title for receiving profit, since it is not true exchange, but a fiction of exchange. Hence St. Pius V, in the bull In eam, 1571, expressly declared it usurious; for it is disguised usury. It is said of itself, for by reason of mutuum there is licit profit, that which is licit in mutuum. E. M.

1177 Whether real exchange of money, both manual and local, is licit?

Resp. Affirmatively, provided the profit does not exceed the price determined by law or by the custom of places. The reason is that there are several just titles for such profit: 1. The hiring of labor and office for seeking out, counting, and transmitting money. 2. Expenses in retaining a toll. 3. Insurance of the money up to the place where the money is to be paid. 4. Profit ceasing, loss incurred, and risk of the capital from the misfortunes of debtors. 5. The varying value of money in various places, whence it happens that money is worth more in that place in which it is to be restored by the money-changer than in that in which it is received by the money-changer. But if the contrary were the case, namely if the money were worth more in the place in which it is received than in the place in which it is restored, then by this title nothing would be licitly received; indeed compensation would have to be made up to equality. L. 851-854.

1178 Whether the Frankfort exchange is licit, in which, namely, the money-changer gives money to be restored at the next fairs, so that a greater profit is demanded for a greater delay? Resp. Affirmatively, if there is the title of loss incurred, or another similar title. Affirmatively again, by reason of mutuum, if the legal rate is not exceeded. - Negatively, if it is demanded precisely by reason of delay; for it is usury. L. 855.

1179 Whether exchange is licit for those who do not have the public office of exchanging money? Resp. Affirmatively. The reason is that they provide a thing useful to another. L. 851.

1180 Whether a servant receiving gold money from his master, in order to satisfy the master's creditors, can make a profit by exchanging it with other money? "It is affirmed, because it is the fruit of industry, unless it is against the express or tacit will of the master." L. 856.

1181 Whether one who receives counterfeit money can spend it? Resp. Negatively. The reason is, "because a defective thing cannot be handed over to another when the defect has not been disclosed. Nor from the fact that he himself was deceived can he deceive others, since the action by which he was deceived gives him no right to this." But if you have already spent it in good faith, you are bound to restitution "by force of the contract itself, by which you are obliged to pay the just price for the thing bought." L. 855. Yet you are bound to nothing if the other also has already spent it in good faith, since he has suffered no damage. But after that money has passed to others, now, practically speaking, it is morally impossible to know who has suffered damage, and therefore regularly no obligation of restitution is imposed; and when the matter concerns money of small value, for this reason also the penitent should not be disturbed. C. I. Poen. 440;

Lugo d. 28, s. 2, n. 6.

1182 What can money-changers receive by reason of mutuum? They can receive 5 or 6 per 100 according to the legal rate for merchants, because they practice commerce in money. Indeed, it is permitted to them to receive 6 or 7 per 100 because of the dangers, expenses, and labors which they must undergo. For ordinarily money-changers need much money and many assistants in order to be able to discharge such an office, and they are exposed to many dangers. Cf. 1104.

1183 What of the Bull of St. Pius V concerning exchanges? St. Pius V placed various restrictions to remove usury; nevertheless they testify that these no longer have force in most places. Lessius 93; Lugo d. 28, n. 107; L. 852; Benedict XIV, de Syn., l. 10, c. 5.

1184 What is commerce? - It is properly when someone procures a thing for himself with the intention that, by selling it entire and unchanged at a higher price, or by exchanging it, he may gain profit. L. 831; St. Thomas, 2. 2, q. 77, a. 4, ad 2; Lugo d. 28, n. 20.

1185 How many kinds of commerce are there? - There are three: economic commerce, artificial commerce or handiwork, and commerce properly and strictly such. Molina, d. 339, n. 2, says this: "A threefold kind of buying and selling is commonly distinguished. For one kind is that by which each person buys those things which are necessary for the sustenance of himself and his family, while superfluous things are sold.... Another is that by which something is bought so that, changed by industry, it may be sold.... To this kind pertains not only if someone buys wool so that from it he may make cloth, which he sells, or iron so that he may sell swords which he makes from it; but also if he buys birds or horses so that, after he has raised them and accustomed them to something, he may sell them. To this kind of commerce also pertains that by which a thing not bought, but from one's own goods or lands, changed into a better form, is sold. Finally, another buying and selling is that by which something is bought so that, unchanged, it may be sold more dearly for profit; and this is commerce in the most proper sense."

1186 Whether commerce is licit? The first species of commerce is licit. "This," says Molina, l.c., "is as it were natural, and of itself is good and licit. Indeed it is ordered not to profit, but to suitable sustenance, and it pertains to householders and statesmen, not to merchants taken strictly." The other species of commerce is also licit. "This," says Molina, l.c., "is not mere commerce, because the thing thus bought is rendered better through industry and art." Wherefore there is sold not only the thing bought, but at the same time one's own industry and one's own work. Men of this kind are called rather workmen and artisans than traders or merchants.

Therefore there is no injustice in it, no illicitness, since it is very useful to private and public good. The third commerce also is of itself licit, since it too is very useful to private and public good, and from no other source does it necessarily, or of itself, contain any injustice or dishonesty. For as regards justice, it suffices that one in buying and selling remain within the limits of the lowest and highest price; and moreover the prices of things are accustomed to be diminished and increased according to the various circumstances of times and places. There is added besides the labor of these merchants, and likewise the enormous expenses to be made by them, so that they may always have necessary goods prepared for all. But the profit which is intended can be intended in an ordered and moderate way for a good and even pious end, and therefore neither from this head is there necessarily and of itself any baseness. St. Thomas, 2. 2, q. 77, a. 4.


XIII. On Census

1187 What is a census? - A census is a contract by which someone reserves to himself or buys the right of receiving an annual pension. - The one buying is called the censualist, censitor, buyer, creditor. But the one selling is the censuary, seller, debtor. The pension itself is called the canon, or revenue, because it returns and is rendered each year. A census, as is clear, differs essentially from mutuum; for in the latter the borrower is principally debtor of the capital itself, but in the former the censuary is not debtor of the capital, but of the revenue, the right of which he has sold for the price of the capital itself. - C. I. 1778; C. H. 1604; C. L. 1644, 1645, 1706, 1707; C. G. 1909; Gousset in h. a.; L. 839.

1188 How many kinds of census are there? - Census is manifold: 1. Reservative, by which the censualist transfers his own thing to another under a gratuitous or onerous title, e.g., he gives or sells it to another, with an annual pension reserved to himself from that thing. C. I. 1778, 1780; C. G. 530; C. H. 1607. - 2. Consignative, by which the censualist buys the right of receiving a pension from another's thing, whether movable or immovable; or from the person himself who obliges himself to provide an annual pension from his own art, commerce, or office. C. I. 1782; C. G. 1909; C. H. 1606; C. L. 1645. According to C. He. 782, 790, a land charge subjects the actual owner of the land to a payment in favor of the one having the right, for which he is answerable by the land alone. Land charges are not prescribed. Individual payments are prescribed. Hence 3. census is distinguished into real, personal, and mixed, according as it is immediately constituted in some fruitful thing, or in the labor and industry of a person, or in both, insofar as immediately and directly only the person is obliged, though for security some things of the debtor are obliged, yet when these perish, the person remains obliged. Therefore in a real census, the thing is obliged to whomever it may come, and, when the thing perishes, the census perishes, C. H. 1624, 1625; in a personal census the person is obliged, and, when the person's industry perishes, the census perishes, unless the census was constituted independently of any industry whatever, and only in the mere obligation of the person to pay. In a mixed census, when the person's industry perishes, the thing as though mortgaged is obliged, and, when the thing perishes, the person is still obliged. Cf. L. 841, 846, 847. 4.

Temporary, or perpetual, or for life, according as it is constituted for a time, e.g., for 10 years, or in perpetuity, or for the life of a man. C. I. 1779; C. G. 1910; C. A. 1284; C. H. 1802. 5. Redeemable or irredeemable, according as it can or cannot be redeemed through restitution of the capital or price. - C. B. 1105 ff.; 1199 ff.; Lugo d. 27, n. 4; E. M.

1189 Resolutions: A censuary is not freed from paying the pension on account of accidental sterility of the land and loss of fruits. C. H. 1624. - Land subject to a census, coming into the hands of others, passes with its own real burden. Lugo, Resp. Mor., l. 6, d. 12.

1190 Note: According to more recent laws, when revenue is the price of alienation or the condition of cession of immovables, whether under an onerous or gratuitous title, the revenue is called praedial or land revenue. Such a cession of immovables, however, transfers full ownership to the cessionary, notwithstanding any contrary clause. But revenue constituted by means of capital is called simple revenue or census. C. I. 1778, 1782; C. G. 530, 1909. Cf. C. A. 1125, 1147. - According to C. I. 1782, census properly so called is not permitted except by means of a special mortgage on a determined estate. That is to say, not every census is permitted, but a mixed or real census. Otherwise, the capital can be claimed back.

A perpetual or long-term census is numbered by Canon Law among immovable goods. Clem. Exivi de Verbor. signif.; Lugo n. 8. According to C. I. 418; C. G. 529, life or perpetual revenues which are owed by the State or by private persons are counted among movables.

1191 Whether a reservative census is licit? - Resp. Affirmatively. The reason is that anyone selling or giving his own thing to another can reserve to himself a right to part of the fruits of that thing, provided nevertheless that, in proportion to the reservation, the price is diminished in a sale, and, in a donation, the census corresponds to the fruits of the estate. L. 839. According to C. L. 1707, a reservative census is prohibited.

1192 Whether a real consignative census is licit? - Resp. Affirmatively. For anyone, by the admission of all, can give to another the right of receiving an annual pension from his own fruitful thing; therefore he can also sell this right. Nor does it matter that in the course of time the pensions to be received exceed the price paid; this also happens in the sale of a fruitful thing, and yet it is not illicit. Hence a real census is licit, whether perpetual or temporary. For if due equality is preserved between the price and the perpetual or temporary right of pension, no injustice indeed appears. That is had as a just price for which, in the place of the contract, censuses of this kind are customarily sold and bought. C. Regimini, l. 2, de Empt. et vend., Extr. comm.; L. 839; E. M.

1193 Whether a personal consignative census is licit? - By natural law: "The first opinion denies it ... because a person cannot be sold.... The second opinion, more common and more probable, teaches that it is licit ... because if each person can hire out his services, he can also sell them. But in such a contract the person is not properly bought, but improperly; for properly the right over the industry of the person is bought." L. 840. By Canon Law, where this has force, this census is prohibited by the Bull of St. Pius V Cum onus, 1568. L. 840, 846, 848. "But the Bull of St. Pius V," says St. Alphonsus, 849, "has not been received in the two kingdoms of Sicily, nor has it been received in Spain, nor in Belgium, nor in Germany, nor in France, nor is it observed even at Rome." Cf. Collectan. S. C. de P. F. 2132. According to C. I. 1628; C. G. 1780, no one can oblige his services except for a time, or for a determined business. - Benedict XIV, de Syn., l. 10, c. 5.

1194 Whether a life census is licit? Resp. Affirmatively. For it is an aleatory contract, in which both the censualist and the censuary expose themselves to equal risk: the former of receiving more or less, the latter of paying less or more. Moreover, civil law approves it both under an onerous title, for money, or for a movable thing, or for an immovable thing, and under the gratuitous title of a donation inter vivos or of a testament. C. I. 1789 ff.; C. G. 1910, 1968, 1969. That it is licit is also drawn from Canon Law, Clem. Monasteriorum de Reb. Eccl. non alien. But to establish the just price of a life census, if the question concerns a life census from an onerous title, account must be taken of age and health, as well as of the danger to which someone is exposed by his manner of living, art, or office. Ordinarily they say that 15 per 100 can be demanded. A life census is distinguished from an ordinary census in this: that in the latter, when the censualist has died, the right to the canon remains in the heir; but in the former no right to the canon remains after the censualist has died. L. 844; C. A. 1285; C. H. 1802, 1803.

A life census is null unless the one for whom it is stipulated is alive, C. I. 1795; C. G. 1974. And if he for whom the life census was stipulated dies immediately, according to C. I. the contract is not invalidated. According to C. G. 1975, it is otherwise if the person, when the contract was made, was suffering from that illness by which afterward he died within the space of twenty days.

According to C. G. 1976 and according to C. I., by whatever price it has been constituted, it is valid. According to C. B. 761, the contract of a life revenue cannot be valid unless it is established in writing. C. G. 1969; C. I. 1790: if a life census is constituted under a gratuitous title, by donation or testament, it must be made in legal form.

1195 Whether a redeemable real census is licit? - Resp. Affirmatively by natural law, whether on the part of the censuary, or even on the part of the censualist. For in census there is a true sale, in which redemption is also licit on either side. - By Canon Law, according to the cited Bull of St. Pius V, it is always indeed permitted to the censuary that he be able to redeem the census, after giving notice for two months; but not to the censualist. According to C. I. 1783; C. H. 1608; C. L. 1648, census is redeemable by its essence; according to C. G. 1911, perpetual census is essentially redeemable. But the census cannot be redeemed by the censualist so long as the censuary observes the agreements. C. I. 1783, 1785 ff.; C. G. 530, 1911 ff. On the contrary, it can be redeemed by the censuary at any time. C. I. 1783; C. G. 530, 1911; and a pact that he cannot redeem the census is null. C. I. 1783; C. G. 530. Nevertheless it can be agreed that it not be redeemed as long as the censualist lives, or before a certain time which in reservative or land censuses cannot exceed thirty years, and in consignative censuses cannot exceed ten years, or only after the censualist has been forewarned beforehand at a legitimate time. C. I. 1783; C. G. 530, 1911. Cf. C. H. 1608, 1609, 1658, 1662; C. L. 1648.

But a life census is irredeemable, both on the part of the creditor, if the debtor has been in delay in paying, and on the part of the debtor, if by chance he has begun to be burdened by it beyond equity. Yet the creditor will be able to rescind the contract if the debtor has not furnished the promised securities for execution. C. I. 1785, 1796-1798; C. G. 1912, 1971, 1977, 1978, 1979. Cf. C. H. 1805; L. 843, 847.

1196 Whether an irredeemable or perpetual real census is licit? - Resp. Affirmatively by natural law. For as a right of pension or revenue of this kind is acquired by a certain thing or sum of money, with which the seller will be able to trade, buy a field, a house, etc., and so gain profit indefinitely, so also those pensions or revenues are to be received indefinitely. And if due proportion of price is preserved in the contract, they can well be equivalent, as to the utility and emolument to be received therefrom, to the thing or sum of money handed over as the price. But in sale and purchase, equality must be preserved precisely in this, between the price and the merchandise, namely as to the utility and emolument to be received on each side, with attention to law, custom, and common estimation. Tambur., de Contr., tr. 2, c. 2, § 3, n. 3; Lugo d. 27, n. 20, 158. The S. C. de P. F., Feb. 20, 1819, Collect. n. 2129, declared licit a perpetual census irredeemable on the part of the buyer, but redeemable on the part of the seller.

1197 Whether a redeemable personal census is licit? Resp. Affirmatively, whether on the part of the seller or on the part of the buyer. For as a real census rests upon a thing, so a personal census rests upon the industry of a person. But the industry of a person can be sold as a thing. Therefore, as a redeemable real census is licit, so also a redeemable personal census is licit, if due proportion is preserved for the burden imposed. - Benedict XIV, de Syn., l. 10, c. 5, n. 4, 5; L. 840, 843.

1198 Whether it is licit to buy the right of an annual pension by the mere transfer of ownership of money, without that right being constituted in some fruitful movable or immovable thing, or in some determined industry of a person? - Resp. Affirmatively. It is established 1. from the almost universal practice of God-fearing men themselves. For annual pensions are everywhere bought with money, like other merchandise, whether for a time or for one's whole life, and no scruple is raised about this matter. 2. For a census of this kind, merely pecuniary, is a most true sale, which certainly is licit: for on one side that right of an annual pension is appreciable by a price; on the other side money, the ownership of which is transferred absolutely, and not with the burden of restoring the same amount as in mutuum, is truly the price of that right. C. I. 1778; C. G. 1909.

1199 Note: This merely pecuniary census has this proper to itself, that it is constituted in no fruitful thing, but is a most true sale, and consequently, although the censuary loses the capital of money received, nevertheless he is always bound to pay the constituted census. The same would have place if someone, in place of money as the price of the right to that pension, were to hand over a movable or immovable thing, without consigning the right of that pension in it and attaching it to it. Such a contract, by its proper name in the new Law, is called the constitution of revenue. And indeed C. I. 1778 ff. and C. G. 530, 1909 ff., 1968 ff., seem to recognize not properly census, but this constitution of revenue. Annual revenues constituted in government securities can be brought back to censuses, namely when money is placed in public loans, in public debt; likewise monetary or banking, commercial, and industrial shares, whose sale and purchase is licit as that of other things; and the price, as of other merchandise, has increase and decrease from day to day. Hence it is licit to buy at the current price annual censuses constituted in the Government, or shares from a public banker. For they are sold and bought as ordinary merchandise, and their price increases or decreases according to the common estimation of men judging that there is greater or lesser danger in them.

1200 What conditions are required for the licit constitution of census? - "By natural law only two conditions are desired: 1. That there be equality between the census and the price. 2. That pacts added beyond the nature of census be justly compensated." L. 845. By Canon Law several conditions are required, but by almost universal custom derogation has been made from them. L. 845-849. But we have already enumerated the principal dispositions of civil law. Since census is a true sale and purchase, those conditions and modifications can be added to the contract of census which are not repugnant to sale and purchase. The price likewise, as in buying and selling, can vary according to the various circumstances of things. Tambur., de Contr., tr. 2, c. 4, n. 1, 2; Lugo, Resp. Mor., l. 6, d. 15.

1201 Whether a life census runs divisibly with time; or whether it is owed only after the constituted time, for example after a year has elapsed, so that, if the censualist dies beforehand, the censuary is not bound to pay the pension to the heirs in proportion to the elapsed time? Resp. Affirmatively. For a life census is for the food and pension of life; for one placing his money wishes to live from the pension. Therefore it is equitable that the pension run in proportion to the life which must be sustained, and is sustained from the day of the constituted census. Therefore the censualist dying has acquired a right to the pension for the preceding time; moreover the right then acquired by him, when he dies, passes to the heirs. Wherefore a pension also assigned to a cleric, for food and the sustenance of life, although it is personal for sustenance and is ended by the death of the pensioner, is owed to the heir, when the pensioner has died, in proportion to the elapsed time. - La Croix 1023; Gur. Cas. 1005. According to C. I. 481; C. G. 586, civil fruits accrue day by day. Cf. C. B. 101. According to C. I. 1799; C. G. 1980, in a life census, pensions accrue day by day; but if it has been agreed that they be furnished in advance at the beginning of each year or month, once that time comes, the whole of the entire year or month is immediately owed. Likewise according to C. I. 482, 867, the usufruct of a life revenue gives the usufructuary the right of demanding pensions from day to day, and a legacy under the title of food can be demanded from the beginning. According to C. A. 1285.

1418, a life revenue, in doubt, is paid in advance each quarter; but food payments are furnished in advance at least by the month. According to C. B., a life revenue must be paid in advance each quarter, and the right to the whole revenue remains, even if at the beginning of the quarter he to whom the revenue is owed dies. According to C. H., the revenue corresponding to the year in which he who enjoys the life revenue dies is to be paid in proportion to the days which he lived, and, if it was to be paid in advance, the whole is owed. Cf. art. 880. According to the Constitution of St. Pius V Cum onus, § 3, Feb. 16, 1569, "payments which they commonly call anticipated" are prohibited from being made or brought into pact.

1202 How is census extinguished and rescinded? Census is extinguished: 1. By redemption on the part of the censuary, C. I. 1783; C. G. 1911; and, if it is for life, by the death of him for whose life it was constituted, C. I. 1801; C. G. 1982; C. A. 1285. 2. By the office of the judge, in cases determined by law, C. I. 1785, 1786; C. G. 1912, 1913; C. L. 1649. - A reservative census can be rescinded, like any other sale and purchase, e.g., if the censualist, as seller, has been injured beyond half of the just price; or if, as donor, he afterward has children.

A census can also be rescinded if the censuary has ceded his goods, or has ceased to be solvent. But where the debtor, before he cedes his goods or ceases to be solvent, has alienated the land, the creditor cannot demand redemption of the census if the possessor of the land is prepared to pay the canon and give securities for it. C. I. 1786. Cf. C. G. 1913. When a census has been dissolved because the conditions were not fulfilled, or rescinded because children have been had, rights acquired by a third party over immovable goods remain intact, just as in sale and exchange. C. I. 1787. Census is not extinguished by the civil death of the censualist, but passes to his heirs until his natural death, C. I. 1801; C. G. 1982, 1983.


XIV. On Hiring and Leasing

1203 What is hiring and leasing? - It is a contract by which someone obliges himself to grant a thing to another for use or usufruct for a certain time and for a price, and the other obliges himself to accept it. C. A. 1090, 1091; C. L. 1595. - He obliges himself, for it is a consensual contract, L. 1, Dig. Locati conducti; C. I. 1569, 1570; C. G. 1709, 1710; C. A. 1094. Cf. C. L. 1619 ff. A thing, that is, one not fungible by use, whether a thing properly so called, or a person; wherefore an immovable thing can be leased, as an estate; a movable thing, as a flock; a person, as a worker or servant as to the services to be furnished, e.g., service, the transporting of things and persons, etc., or as to a work to be produced, e.g., a house to be built, a statue to be made, etc.

C. H. 1542; C. L. 1596. For use, as a house; for usufruct, as a vineyard. C. H. 1545. For a certain time, with regard namely to positive law, by which no perpetual lease is admitted. C. H. 1543, 1544; C. A. 1090. For a price; if gratuitously, there is not leasing but commodatum, L. 46, Dig. Locati et conducti. Cf. Vinnius, de Inst. de Locatione, § 1; C. L. 1603. For a price, that is, for money, Inst. l. 3, t. 25, init. and §§ 4, 5; L. Depositum § 9, Dig. Depositi vel contra; L. Naturalis § 2, Dig. de Praescriptis verbis, etc. If a thing is given for use or usufruct not for money, but for another thing, according to positive law there is another contract, but not hiring and leasing.

According to Positive Law, for by natural law the distinction is not essential. Italian Law, 1569, and French Law, 1709, agree with Roman Law. Therefore, as regards rural estates, L. Si merces § 4, Dig. Locati etc.; C. A. 1103; C. H. 1579, if the tenant farmer is a sharecropper, namely one who pays the owner not money but part of the fruits, the contract is said to be one of partnership. But if the tenant farmer has leased for counted money, there is a true lease. The same must be said concerning partnership or lease of animals. According to C. I. 1665; C. G. 1711, under lease is numbered the contract by which one person hands over animals to another, so that the fruits may be divided between the owner and him to whom they are handed over.

Likewise C. I. 1647 ff.; C. G. 1711, 1763: when the tenant farmer is a sharecropper, there is still a lease. - For a price: in order that there be a true lease, it is necessary that the price be determined when the agreement is made. If an agreement is made that the price be determined afterward, the contract will be innominate: I do that you may give, Vinnius l.c. - That which is repaid by the lessee takes the name of wage, and likewise of pension when immovables are leased. Inst. l.c.; L. Locatio 2, L. Si tibi 5, L. Ex conducto 15 § 4, L. Si merces 25, Dig. Locati conducti; C. A. 1092. But the one who grants is called the lessor, and the one who accepts is called the lessee, and, if he accepts a rural estate, a tenant farmer. C. H. 1546; C. B. 535; L. 857.

1204 Note: The wage must be just. Hiring and leasing is a certain sale and purchase, and as in the latter so also in the former the price can be increased and diminished according to various circumstances. And this also is to be attended to, that in leasing, especially of rural estates, the thing is subject to chance, and therefore account must be taken, in establishing the wage, of the dangers which the lessor or lessee undergoes. Since the object of this contract is the use of the thing, not the thing itself, but this is presupposed, if the thing leased perishes before delivery, or is evicted from the lessor, the contract is dissolved and the lessee is freed. The same must be said if, during the lease, apart from the fault of the lessee, the whole thing perishes. If the thing perishes only in part, the pension will at least have to be diminished; and if that part is notable, the lessee will be able either to seek a diminution of the pension, or even to dissolve the contract. C. I. 1580, 1595; C. G. 1741. Cf. C. L. 1612, 1613.

If the thing itself does not perish, yet the lessee is impeded from the use or cultivation of the thing, apart from his fault, e.g., if a field is overwhelmed by a lasting inundation, occupied by a hostile army, etc., the lessee is freed from paying the pension. L. Si fundus, L. Perinde, L. Et haec, L. Habitatores § 1, Dig. Locati etc. - The contract of lease of itself is dissolved neither by the death of the lessor nor by that of the lessee, C. I. 1596; C. G. 1742, but by the lapse of the time defined in the contract. C. A. 1190 ff.; C. H. 1565 ff. Otherwise C. B. 569. Cf. C. L. 1619 ff. - L. 857. The lease and hiring of immovables, as to time, cannot be constituted beyond thirty years. The dwelling of a house can be leased for the whole life of the tenant and for a full two years after his death. Uncultivated estates can be leased up to one hundred years for their cultivation. C. I. 1571. The goods of those who are under tutelage or care may not be leased beyond nine years. C. I. 1572; C. G. 1748. The lease of dotal and usufructuary goods cannot endure beyond the current five-year period from the cessation of the usufruct and dowry, C. I. 493, 1408; beyond nine years C. G. 595, 1429. Finally, ecclesiastical goods cannot be leased beyond three years without the beneplacitum of the Holy See. If no time has been defined in the lease with regard to rural and urban estates, with regard to furnished apartments, appartamento mobiliato, the time is determined by the law itself. And the owner cannot expel the tenant without having first warned him according to the custom of places. C. I. 1607, 1609, 1622; C. G. 1736, 1757, 1758, 1774. If the lease was made for an indefinite time, or according to C. G. and C. B. without writings, it can end at the judgment either of the lessor or of the lessee, provided nevertheless the end of the lease has first been declared, according to the custom or laws of the place, C. I. 1609.

But if it was made for a definite time, or in writings according to C. G. and C. B., once this has been fulfilled, it ends, without there being need to declare the end of the lease, dare la licenza, C. I. 1591; C. G. 1737; C. A. 1113; C. B. 566. Nevertheless it is necessary to declare the end of the lease at the opportune time whenever it is in the power of the owner whether he wishes or does not wish to dismiss the lessee, C. I. 1597 ff., 1613.

And if the lessor allows the lessee, after the time has elapsed, to remain in the lease, he is understood to lease again, but indefinitely. C. I. 1592; C. G. 1738; C. B. 564 ff., 595 ff., 620 ff.; C. L. 1618, 1623 ff., 1628, 1629. A sharecropping tenancy, defined by no certain time, is understood to last for a year. However entered into, it never ceases by law itself, but its cessation must be announced at an opportune time. C. I. 1651, 1664. A lease of animals, with no defined time, ends after three years, whether it was a simple lease or in equal shares, a metà, C. I. 1681, 1686; C. G. 1815, 1820. - C. B. 595 ff.

1205 Who can lease and hire, and whether hiring and leasing passes to heirs? - Whoever can sell and buy, the same can lease and hire. And whoever generally can contract, can lease and hire; lease, that is, if they are owners of the thing, or usufructuaries, or administrators. Cf. C. I. 300; C. G. 450; C. L. 1597, 1598, 1599. Indeed one can also lease another's thing which he unjustly possesses; and someone can also licitly, speaking of itself, hire it, if no damage to the owner comes from this, because by the hiring no right is taken away from or diminished for the owner. According to C. I. 1572, a lease beyond nine years is not permitted to those who have simple administration. Cf. C. H. 1548; C. L. 1600, 1601, 1602. The lessee can sublease the thing leased to another. L. Cum in plures, Dig. Locati et conducti, and L. Nemo C. de locato; C. I. 1373; C. G. 1717; C. H. 1550; C. L. 1605.

Moreover the contract of hiring and leasing passes to the heirs of both, so long as the predefined time of the lease lasts, unless otherwise agreed. Inst. l. 3, t. 24, § 6. So also according to C. I. 1596; C. G. 1742. - Likewise it passes if work has been leased for something which can be fulfilled by another, L. Veteris C. de contrahendo et committenda stipulatione; otherwise, if the work is such that it cannot be fulfilled by another. C. I. 1642, 1643; C. G. 1795, 1796: the contract of hiring work is dissolved by the death of the worker who had hired out his labor. But he who commissioned the work is bound to pay the heirs of that man the price both of the labor performed and of the material prepared, if these can be useful to the one commissioning it. - E. M.

1206 What can be leased and hired; what in particular concerning wages for services? - Resp. To the 1st: all things can be leased which come into commerce, provided they are not consumable by use, and can and are accustomed to be estimated by a wage. Wherefore both immovables and movables can be leased; likewise service and work, as to carry someone elsewhere, paint a picture, etc.; and incorporeal rights, as usufruct, habitation, tolls, etc. C. A.

1092, 1093; C. B. 535, 581, 611, 631, 652. A work differs from service. A work is that which is made by working; service is the action by which the work is made, the action of the worker, the office, industry, ministry of the one doing something. He who furnishes services is the lessor; he to whom they are furnished is the lessee. As regards work, material and craftsmanship must be distinguished in it. If the lessor furnishes the material and the lessee the craftsmanship, it is hiring-leasing. But if he furnishes both, it is disputed whether it is a lease or a sale. A work, however, must be furnished by one's own labor if it requires one's own expertise. C. B. 613. Moreover the service of a surveyor is regarded as a benefit; and therefore, according to the older authors, hiring and leasing is not entered into with such a person, and consequently there is not a wage, but remuneration and honorarium. The same must be said concerning the service of an advocate, physician, and others who furnish us labor by intelligence, speech, trustworthiness, etc. But remuneration owed to servants and workers is commonly called salary and stipend. Remuneration; for service proceeding from human liberty is something nobler than merchandise, and puts on the character of merit, and of a right to a reward. Cf. Encyclical of Leo XIII, Rerum novarum; S. O. Cas. Consc., ed. 6, num. 77, 5. Therefore the salary which is given to workers for their service furnished is not, as it were, an exchange of thing with thing, nor consequently is it given only for the service itself furnished for another's utility; but it is given also for the person himself, for the necessity of the person, for the merit of the person. According to C. I. 1571-1696, as regards the things which can be leased, special mention is made only of a rural estate, a house for dwelling, and animals. As regards services, three principal species of the hiring of works and industry are said to exist. The first, by which someone obliges his services into another's service; the second, by which carriers both by land and by water oblige themselves to transfer persons or things; the third, by which contractors of works oblige themselves to make works. Cf. C. H. 1575 ff.; C. A. 1151 ff.

Resp. To the 2nd: Therefore the wage for services must suffice to support the worker, from the very intention of nature, which supplies industry and labor to man for seeking those things which are necessary to him for life. From this, the justice of the wage is principally to be estimated; and consequently, since it must suffice for daily sustenance, it supposes a daily office on the part of the worker. Daily sustenance is certainly not to be taken strictly, as for an animal, but more broadly and suitably, as for a man, so that there be included in it, in due proportion, with regard to the whole time of human life and to the condition of workers in civil society, both food, and dwelling, and clothing, and other things entirely indispensable for life itself in the various necessities occurring in human life, from illness, from old age, etc. And these, moreover, are to be estimated with due moderation; for the worker is supposed not to be vicious and wasteful, but of good conduct and frugal. But the daily office is to be understood only morally, and likewise suitably to the very labor to be exercised, harder or lighter. Hence, as it certainly does not comprehend the 24 hours of the day, so neither is it restricted to one or another hour. But since those things which are necessary for life have a varying price according to varying time and place, hence the just salary of workers will also vary according to the various circumstances of times and places. But from this again it is clear that the service of man is not properly merchandise, nor is the wage of that service properly a price. Nevertheless there is no doubt that that service is also as it were merchandise, considered in itself, and not in relation to the person whose act it is; and consequently its wage is accepted as though a price. Hence the wage for services is also estimated in various ways from this head, according to the various customs of regions, from the works themselves, that is, from their intrinsic excellence, general necessity, utility, labor, danger. Hence it is estimated in one way in physicians, teachers, painters; in another in architects, masons, diggers. But it is by no means estimated from their peculiar necessity and utility; for this pertains to the lessee, e.g., if a boy to be instructed is endowed with great talent. Therefore, as the prices of things, so again the wages of services can be increased and diminished. They are increased and diminished from those same causes by which the prices of things grow and decrease: from the fact that there are many who furnish services and few who hire them; from their daily duration, longer or shorter; from the labor spent in them; from the danger which is incurred in them; from the required expertise; from their voluntary offering. Consequently the wage for services will be just if it at least reaches the lowest wage which is accustomed to be given to such workers in such a place and time. - And if one furnishing his services furnishes them to another or to others as though as a partner, it is equitable that he himself also receive something from the profits. But the wage for services can by no means be increased or diminished from the various conditions either of the person to whom they are furnished, or of the person who furnishes them. For justice regards equality of thing to thing, not the various circumstances of persons. And thus a greater wage is not to be paid because a less skilled lessor furnishes them with greater labor, time, danger, than others; or because he is in want, has a wife, and also has children. Hence that absurd family wage is rejected. Moreover it is also rejected from the very established breadth of the just wage of workers, if namely they are of good conduct and frugal, and live with due economy, which indeed is necessary at the beginning, and afterward ends in a small patrimony to be acquired, entirely sufficient for the ordinary necessities of life. If, on the contrary, someone furnishes the same entire service to several at the same time, by right he can, for the opposite reason, demand an entire wage from all; for it is not worth less to each one because it is also equally useful to others. And therefore he who demands one hundred gold pieces to bring the son of Titius to Rome will be able to demand another hundred gold pieces from Caius so that he may also bring his son to Rome. The same is consequently to be said of the surveyor, of the advocate, of the physician, who go somewhere to measure the fields of several, plead the causes of several, assist several sick persons with salutary care. C. B. 612, 614, 632, 653; E. M.

As regards the work which someone undertakes to be made, e.g., to build a house, to sculpt a statue, once the price has been fixed at the beginning, it is thereafter neither increased nor diminished, although the prices of things and of services have increased or decreased. But if the expenses to be made are notably increased from an unforeseen case, e.g., an inundation of a river, earthquake, etc., equitable compensation is to be made; for contracts of this kind are commonly made in such a way that the architect or contractor of works takes upon himself ordinary dangers, not those that are wholly unforeseen and extraordinary. A work leased by contract for a fixed price, or for one price, is not understood to have been delivered until it has been approved. A work leased for a price established according to its individual parts or measures is not judged to have been delivered until it has been measured or the part approved. Consequently it is at the risk of the lessee, not of the lessor. L. 36, 37, Locati conducti ff.; C. I. 1638, 1640; C. G. 1791, 1793. The lessor of a work can withdraw from the lease, reimbursing to the lessee the expenses made and the profit ceasing. For he who is obliged to some deed toward another is freed by furnishing the amount which is of interest to him. C. I. 1641; C. G. 1794.

1207 What are the obligations of the lessor? - 1. Once the agreement has been perfected, he must hand over the thing at the established time, and in that state in which the lessee can use it; and therefore he is bound to make the expenses necessary for this. Likewise he must take care that the lessee enjoy the thing peacefully, without any diminution of his right. L. Sed addes § 5, L. Ex conducto § 1, Dig. Locati, etc.; C. I. 1575, 1576, 1581; C. G. 1719, 1720, 1726; C. H. 1554; C. A. 1096, 1107; C. B. 536; C. L. 1606, 1610, 1611; L. 857.


	The lessor must manifest the defects of the thing which render its use useless or harmful. L. cit. Sed addes § 1. According to C. I. 1577; C. G. 1721, the lessor must render the lessee immune from all faults and defects of the thing which would impede its use, even if the lessor was ignorant of them when the contract was entered into. But if damage comes to the lessee from faults or defects of this kind, the lessor is bound to compensate the damage, unless he demonstrates that he was ignorant of them. Cf. C. A. 1117; C. B. 537 ff.; C. L. 1606, 1611; L. 857.



	The lessor cannot, before the predefined time, deprive an unwilling lessee of the thing hired, unless an unforeseen case occurs on account of which the house is necessary to the owner himself. C. I. 1612; C. G. 1761. The lessor cannot dissolve the contract, even if he declares that he wishes to inhabit the house, unless a contrary agreement was entered into.



	C. I. 1579, 1580; C. G. 1724; C. H. 1557, 1558; C. A. 1118, 1119; C. B. 536, 537; C. L. 1606, 1612, 1613: the lessor cannot, during the lease, change the form of the thing leased. If necessary restorations of the thing leased are of such a kind that they prevent habitation of that part which is necessary to the lessee and his family, there is place, according to circumstances, for rescission of the contract and compensation of damages. C. Propter 3, de Loc. et cond.



	C. I. 1584; C. G. 1729; C. H. 1569; C. B. 550: if the lessee uses the thing leased for a use other than that for which it is destined, so that the lessor can suffer damage from it, the latter, according to circumstances, can seek rescission of the contract. C. L. 1607.



	C. I. 1165, 1595; C. G. 1741; C. H. 1556; C. A. 1096, 1117, 1118; C. B. 542, 543, 554; C. L. 1607, 1608: the contract of lease can be dissolved by one party if the other does not satisfy his principal obligations. The principal obligation of the lessor is that he furnish the leased thing fit for use and preserve it in that state. The principal obligation of the lessee is that he not ruin the thing hired, and that he pay the pension at the established time. In Canon Law, in the matter of the lease of an ecclesiastical thing, if the lease is beyond two years, the lessor must wait two years, nor can he before this time deprive an unwilling lessee of the thing hired if he does not pay the pension. C. cit. But this condition is neither of natural law, nor is it required by Roman Law in a non-ecclesiastical thing.



	According to Roman Law, the universal successor, or heir, cannot expel the lessee before the completed time. But the partial successor, as a buyer, donee, legatee, etc., is not bound to stand by the contract of lease, nor is the lessee, unless nevertheless it has been otherwise agreed, e.g., that the thing leased not be alienated during the time of the lease. L. 9, C. de Locato, etc. Although the buyer is not bound to stand by the contract of lease, nevertheless the lessee, if he is expelled, can act against the lessor and his heirs to obtain his interest. L. Si merces § 1, Dig. Locati etc.; L. Qui fundum, ib.; L. 858, 859. - According to C. I. 1597 ff.; C. G. 1743 ff.; C. A. 1120, 1121, the buyer of a leased thing generally cannot expel the lessee, unless it was established in the contract of lease that, if the thing leased is sold, the buyer can dissolve the lease and expel the lessee. In this case the buyer is bound to warn the lessee at an opportune time. And if no stipulation intervened, according to C. I. and C. A. the lessor is bound to compensate the damages of the lessee; according to C. G., as regards damages and interest, the lessor, and failing him the buyer, is bound to keep the lessee indemnified. C. H. 1571; C. B. 571 ff.



	"In works leased to two at the same time, it is fitting that the prior lessee be satisfied first." L. 26, Locati conducti ff.





1208 What are the obligations of the lessee? 1. He must pay the price at the established time. And therefore, as though to provide security, he is bound to furnish urban estates with sufficient household goods, rural estates with instruments and cattle, and to store the fruits in the place concerning which agreement was made. C. I. 1583, 1603, 1615, 1616; C. G. 1728, 1752, 1766, 1767; C. H. 1555; C. L. 1608.


	He must use the thing for that end for which it has been given, and not for another. C. I. 1583; C. G. 1728; C. H. 1555; C. B. 550; C. L. 1608. - 3. He is bound to make lease expenses, namely expenses of lesser moment, pertaining to the restoration of a thing worn by use, defined by custom or law. C. I. 1604-1606, 1625; C. G. 1754-1756, 1777; C. A. 1096; C. B. 582. But taxes and other burdens the lessor, not he himself, is bound to pay, speaking of itself and excluding a special agreement. C. L. 1609. - 4. He must employ in the use of the thing that diligence which he employs in his own thing, lest the owner of the thing suffer detriment. C. I. 1583; C. G. 1728; C. H. 1555; C. L. 1608, 1627. - 5. He is bound to warn the owner of the thing if an outsider has tried by some act to injure his rights. C. I. 1587; C. G. 1768; C. L. 1608.




	He is not prohibited from subleasing, unless something else was stipulated, or damage to the lessor comes from it, L. 11, C. h.t.; C. I. 1573; C. G. 1717; C. H. 1550; C. A. 1093. As regards the wage to be paid, the sublessee is obliged to the owner himself of the thing leased, if the latter has ordered payment from him, and he has not yet paid the lessee. C. I. 1574, 1958; C. G. 1753. A sharecropping tenant farmer is prohibited from yielding his right to another or leasing out the estates. C. I. 1649; C. G. 1763. According to C. B. 549, sublease cannot be made without the permission of the lessor.



	When the lease has ended, he must restore the thing in that state in which he received it, or according to its estimation, if the thing was leased, an inventory having been made, according to the estimation. The lessee cannot retain the thing by another right which he perhaps has against the lessor. C. A. 1109; C. H. 1561; C. I. 1585, 1588; C. G. 1732, 1735; C. B. 556, 586 ff.; C. L. 1608.





C. B. 551 ff. A tenant farmer can be such in two ways: a tenant farmer who has leased for counted money, and a sharecropping tenant farmer, who is partaker of profit and loss with the owner, and divides the fruits of the land with him as though by the right of a certain partnership. L. 25 § 6, Locati cond. D. A sharecropping tenancy is ruled partly by the law itself, partly by special agreements; when agreed pacts are lacking, and when local customs also are lacking, these are supplied by the law itself. C. I. 1654. A lease of animals is ruled by pacts, and, when these are lacking, by law, C. I. 1665, 1668; C. G. 1800, 1803. He who furnishes the cattle is called the lessor; he who accepts them is called the lessee. According to law, during the lease, neither the lessor nor the lessee can dispose of the animals. C. I. 1678, 1686; C. G. 1812, 1830. Those which perish by chance, however, perish to the owner alone. C. I. 1675. Cf. C. G. 1810. When the lease has ended, the lessor takes beforehand for himself as many animals as are equivalent to the price of the animals leased. And if those which remain do not suffice, the loss will be his. C. I. 1683, 1686, 1692, 1695; C. G. 1817, 1820, 1830. These are common to any lease of animals; other things which are special according to its various species must be taken from the proper laws. C. I. 1666, 1669 ff.; C. G. 1801, 1804 ff.

If the lessee could not use the thing leased by fortuitous event, he is not bound to pay the wage; e.g., if he could not inhabit a house because of an enemy incursion in war. Likewise, if he could not use it from a cause on the part of the lessor himself, he is not bound to pay the wage; e.g., if he could not inhabit a house because, on account of the lessor's enmities, it is exposed to the devastation of robbers and assassins. But if he could not use it from his own cause, he is bound to pay the wage; e.g., if he could not inhabit a house because, by adverse health, he was compelled to move elsewhere.

The same holds with regard to services. For if the lessor of service could not furnish it by fortuitous event, e.g., because of a storm, he himself cannot demand his wage, nor can the lessee demand the services. Likewise, if he does not furnish the service from his own cause, because, e.g., on account of a crime he is thrown into prison, he cannot demand the wage. But if he is impeded from furnishing it by a cause on the part of the lessee himself, e.g., because the latter fell ill, he can demand the wage; but if meanwhile he has leased his service to another, according to equity he must deduct as much as he received from that one. C. B. 615. Cf. ib. 616 ff.

Work begun and interrupted: if by fortuitous event, the wage is owed proportionally, and neither can the lessor demand the whole wage, nor can the lessee demand the whole service. If from the cause of the lessor, and that cause is just, the wage is owed to him proportionally, but not for the whole service not furnished; but if the cause is unjust, not even proportionally by strict right is the wage owed to him; nevertheless according to equity a proportional wage belongs to him, insofar as that part of the service furnished was useful to the lessee. But if it has happened from the cause of the lessee, whether unjust or even just, the whole wage is owed by strict justice. L. 38, Locati conducti ff. Nevertheless, if meanwhile he finds another lessee, according to equity what he gains from another can be deducted. C. B. 617-619. A master dismissing a servant without sufficient cause is bound to compensate him for the loss thereby arising. According to C. H. 1584, beyond the stipend owed to him because of the service furnished, the stipend of fifteen days must be paid to him.

Finally, as regards work, if before its delivery it perishes by fortuitous event, since the thing perishes to the owner, the material perishes to the lessor, the craftsmanship to the lessee, and both to the latter if he furnished both. By fortuitous event; for if it perishes by the fault of either, the whole damage will belong either to the lessor or to the lessee, if the latter had to furnish the material and craftsmanship; otherwise the lessee owes the price of the material to the lessor, and the lessor owes the price of the craftsmanship to the lessee. Namely, he who is at fault furnishes the damage. C. I. 1636, 1637; C. G. 1788-1790. - C. B. 639 ff., 644, 645, 649.

1209 What as to the fault to be furnished? Since the contract of hiring and leasing is for the advantage both of the lessor and of the lessee, each furnishes only grave and light fault, not the very slightest. Lugo d. 29, n. 64; Molina d. 494, n. 1. Neither is held to fortuitous events, in which there is no fault. C. H. 1555, 1559. Consequently, the cab-driver, carriage-driver, boatman, are held concerning damage if by their fault the cab and carriage are overturned, the ship perishes by shipwreck, and the goods which they had hired themselves to carry perish. Likewise a fuller is held concerning damage if he accepted garments to be polished and mice gnawed them, or if he exchanged a cloak and gave one man's to another, even if he did it unknowingly, because he ought to have guarded against this thing. L. Item 13, Loc. cond. Dig.

1210 What if the thing leased perishes? From the general rule, if the thing leased perishes, and it is not known whether the thing perished by the fault or fraud of the lessee or custodian, or by chance, the lessee or custodian is obliged to prove both: that the thing perished, and that the thing perished without his fault or fraud. Cf. Molina d. 494, n. 13. Yet if a leased house perishes by fire, the lessee must be absolved, unless the lessor demonstrates the fault of the lessee. For often fire happens by the fault of servants, which the father of a household is not compelled to furnish. L. Si vendita, Dig. de Periculo et commodo rei venditae. Cf. Laymann n. 6; L. 585.

According to C. I. 1888, 1589, 1590; C. G. 1733, 1734, 1735, the lessee of a house or rural estate is held concerning fire, unless he demonstrates that the fire happened by fortuitous event, or by greater force, or from a fault of construction, or according to C. I. 1589 notwithstanding the diligence customarily employed by any diligent father of a household, or that the fire was communicated from a neighboring house. If there are several tenants, all are equally held, together with the lessor according to C. I. 1590; C. G., Law of Jan. 5, 1883, if he himself also inhabits it, and each one in proportion to the value of the part occupied by himself; unless he demonstrates that the fire began in the dwelling of one of them, in which hypothesis this one alone is obliged; or unless he demonstrates that the fire could not have begun from his place. And generally according to C. I. 1588; C. G. 1732, the lessee must furnish compensation for detriments and damages which occur in the time of his lease, unless he proves that they happened without his fault; and according to the same C. I. 1588, he must furnish the same for those of which the cause was someone from his family, or from his sublessees. C. H. 1563, 1564, 1568; C. A. 1111, 1112; L. Siquis 9, L. Videamus 10, L. Item 13, Locati conducti Dig.

1211 Whether the lessor of fields is bound at least to remit part of the pension in the case of sterility because of hail, e.g., or another misfortune? "Of itself by natural law, speaking according to rigor, the lessor is never bound to remit to the tenant farmer the pension owed, because misfortunes naturally come upon him. For a thing which is destroyed by a fortuitous or extraordinary event perishes to the owner; but the lessee is the owner of the fruits to be gathered; therefore.... I said ... of itself, because by general agreement, confirmed by law, it has been introduced that if the loss is enormous, something be remitted; but if it is total, that the damage be divided between both, namely the lessor and the lessee. But if it had not been established thus, the lessee would pay a smaller rent." L. 860. Gur. Cas. 973.

1212 What if the tenant farmer indeed had a favorable harvest, but nevertheless lost all the fruits already gathered into the barn, whether by enemy plundering or by fire? - "In this case the tenant farmer cannot demand a diminution of the pension, as it seems, at least more probably. The reason is that when the fruits have already been gathered into the barn, by full right they are in the ownership of the lessee; nor do the agreements or laws, according to which a smaller rent must be paid when an extraordinary calamity comes upon him, seem to regard this case. Elbel n. 673; La-Croix l. 3, p. 2, n. 1049, against Lessius and others. In practice, certainly, the lessor before the sentence of a judge would be held to nothing." Gur. Cas. 976.

1213 What are the dispositions of Law as regards the preceding cases? According to C. Propter 3, de Loc. et cond., when great sterility occurs in the estates of the Church, there is remitted to the tenant farmer in proportion, "since sterility can be compensated by the abundance of the preceding or subsequent year." L. Ex conducto 15 § 2, Dig. Locati etc.: "If blight has occurred, and has taken away the whole fruit, it is not the damage of the tenant farmer, lest beyond the damage of the seed lost, he be compelled to furnish the rents of the field." Wherefore if the damage is immoderate, the lessee is freed from paying the pension. L. Si merces 25 § 6, e.t.: "Greater force ... ought not be damaging to the lessee, if the fruits have been injured more than can be tolerated."

Hence, if sterility is great, but not complete, the pension is remitted proportionally. L. 860. C. I. 1620, 1621; C. G. 1772, 1773; C. A. 1104, 1106: the tenant farmer can, by explicit agreement, subject himself to fortuitous events. Such an agreement, however, is not understood except for ordinary fortuitous events, such as hail, lightning, frost; not for extraordinary cases, such as devastation of war, or inundation to which a region is not usually subject, unless the tenant farmer has subjected himself to all fortuitous events, foreseen and not foreseen. C. I. 1617; C. G. 1769.

If the lease is for several years, and during it the totality or half of the fruits of some year perishes fortuitously, the tenant farmer can request a certain remission of the price, unless this is compensated by what he gathered in the preceding years. If this compensation is absent, the remission of the price is determined at the end of the lease, the fruits of all the years of the lease being computed. C. I. 1618; C. G. 1770. If the lease is for one year, and the totality, or at least half of the fruits, has perished, a proportional remission of the price is made to the lessee, who cannot demand any remission if the loss is less than half. Cf. C. A. 1105.

C. I. 1619; C. G. 1771: the tenant farmer cannot obtain remission if the loss of the fruits happened after they had been separated from the soil, unless the contract grants to the lessor a certain part of the fruits, in which hypothesis the lessor will undergo the loss of his part, provided the fault or delay of the lessee did not intervene in handing over to the lessor his portion. Cf. C. A. 1107, 1108. C. I. 1619; C. G. 1771: if the cause of the damage existed and was known when the contract was entered into, the tenant farmer can request no remission. C. B. 584: no remission to be made is established. C. L. 1630: a lessee cannot demand diminution of the pension from a fortuitous event. C. H. 1575, 1576: no right of remission is granted to the tenant farmer for ordinary cases; but it is granted for extraordinary unforeseen cases, provided the fruits are lost beyond half their part before they have been gathered.

1214 What is emphyteusis? - Emphyteusis is a Greek word, which means the same as insertion, because namely this special thing is had in it, that the land is to be improved, and this is done by inserting something into the land. As regards the thing itself, emphyteusis is: a concession of useful ownership in an immovable thing, namely in a rural estate, with the obligation of cultivating and improving the same, and of paying the canon, that is, the established pension in recognition of direct ownership, made either in perpetuity, or for the life of the emphyteuta, or of several, or for a time not less than ten years. With regard to Common Law, the emphyteuta is bound to pay the customary contributions, because, since he receives all the emoluments of the thing, it is equitable that he also bear its burdens. Inst. l. 3, t. 25, § 3; C. A. 1123; C. I. 1556; Struggl 13, 17 ff.; L. 865.

1215 Whether emphyteusis is admitted by more recent laws? - According to C. G., emphyteusis does not seem to be recognized. But it is recognized according to C. H. 1605, 1628 ff.; according to C. A. 1123, 1127 ff.; and according to C. I. 1556 ff. According to C. I. 1556, emphyteusis is a contract by which a certain land is granted in perpetuity or for a time, with the obligation of improvement, and of the payment of an annual determined prestation, whether in money or in fruits. According to C. L. 1654, emphyteusis is perpetual. That which is for a time is counted as lease.

1216 By what laws is emphyteusis governed? - Emphyteusis, by reason of the goods which are given into emphyteusis, is one kind ecclesiastical, another lay. Ecclesiastical emphyteusis is governed by Canon Law and Roman Law. Hence it is not licit to redeem an ecclesiastical emphyteusis without the Apostolic beneplacitum. - Lay emphyteusis is one kind ancient, another new. The former is governed by ancient Law and by the agreed pacts. The latter, that is, entered into after the year 1865, is governed by the agreed pacts and by more recent Law. Italian Law, Nov. 20, 1865, art. 29; C. I. 1557. - L. 865; E. M.

1217 What according to C. I. are the special laws of emphyteusis? - Emphyteusis by law itself is subject to the following prescriptions: The emphyteuta has the power of disposing of the emphyteutic land and its accessions, both by act inter vivos and by last will, and in whatever way the land is transmitted, no prestation is owed to him who granted it. Subemphyteusis is not admitted. - The grantor of the land can request, every twenty-ninth year, recognition of his right from the possessor of the land, without, however, any prestation being owed to him. The emphyteuta can always redeem the land from the burden of emphyteusis by paying the prescribed sum of money. Arts. 1562-1564. - Provided the aforesaid laws are preserved, other particular agreements can be constituted; if these are lacking, one must stand by the laws established in the same Code. According to these laws, arts. 1558-1561, the emphyteuta makes all the fruits of the land and of its accessions his own, and has the same rights which an owner would have in treasures and mines which are discovered in the land. Whatever the sterility or loss of fruits may be, or if part of the land perishes, the emphyteuta cannot request remission or diminution of the canon. But if a notable part perishes, the emphyteuta can renounce his right, yielding the land to the grantor. Taxes imposed on the estate and any burdens inhering in it pertain to the emphyteuta.

Italian Law, Nov. 30, 1865, art. 30; C. A. 1129, 1134, 1140, 1144; C. H. 1628 ff.; C. L. 1655 ff.; L. 865.

1218 How does emphyteusis end; what does the owner owe when emphyteusis has ended? Resp. To the 1st: Emphyteusis is lost by prescription of 30 years, namely if the emphyteuta has ceased from payment of the canon for so much time. C. I. 1563. - It is rescinded if the emphyteuta has rendered the land notably worse, or, having been legitimately summoned, has not paid the canon for a whole two years, C. I. 1565. - It is extinguished by the destruction of the thing; or when the time of concession has been fulfilled; or if the emphyteuta has redeemed the land at the legitimate price. C. I. 1560, 1564, 1566. - C. A. 1135.

Resp. To the 2nd: Once emphyteusis has been extinguished, the estates return to the owner with the fruits not yet received. If emphyteusis ends because of lapse of time, the owner is bound to refund to the emphyteuta as much as the land has become more valuable. But if it ends by fault of the emphyteuta, he is bound to pay either the value of the improvement made, or the expenses made. C. I. 1566. Servitudes and mortgages imposed in the meantime on the rent-paying thing vanish by law itself. C. I. 1567.

1219 What is a fief? A fief, from faith, is the concession of useful ownership in an immovable thing, with the obligation of furnishing fidelity and personal service to the direct lord. He who receives the fief is called feudatory or vassal, and he who hands it over is called infeudator or lord. But a vassal differs from an emphyteuta in this, that the latter must pay a real pension in recognition of direct ownership, while the former must only furnish fidelity and personal service, e.g., to wage war. The solemn act by which a vassal was put in possession of the feudal thing, and at the same time was bound to faith toward the lord, is called investiture. Struggl 14; L. 867.

1220 What is libellus? Libellus is nothing else than emphyteusis, or a fief, subordinated to another emphyteusis or fief; insofar namely as an emphyteuta or vassal sub-emphyteuticates or subinfeudates another. He who receives emphyteusis or land from the direct lord is called emphyteuta or feudatory. But he who receives the same thing from these for a pension is called by the particular name libellarius. That which is paid to the direct lord is called laudemium. - According to C. H. 1644, laudemium must be paid to the direct lord by anyone who comes under an onerous title into possession of useful ownership, when in the contract of emphyteusis such a right has been brought into pact; when no determined quantity has been established, two for each hundred are to be paid. C. L. 1701: subemphyteusis is prohibited. - L. 868.


XV. On the Contract of Partnership

1221 What is the contract of partnership? Partnership is a contract by which two or more contribute something in common, for the sake of receiving profit in common, C. I. 1697; C. G. 1833; C. A. 1175; C. H. 1665; C. L. 1240. Partnership: here the discussion concerns partnership so called civil. For there are also commercial partnerships, anonymous companies, etc., which are governed by their proper statutes, approved by the authority of the Prince. Two or more: who namely are able to dispose of things, and who are not prohibited from acquiring reciprocal utility for themselves because of violation of the rights of other persons; for this reason, e.g., this partnership cannot be entered into between a mother and her natural son. C. I. 1704; C. G. 1840. - Something, that is, money, or other goods, or even one's own industry. Except goods which the partners will acquire either by donation, or by legacy, or by succession, unless according to C. G. the matter concerns spouses, which can be contributed in such a way that only their enjoyment, not their ownership, becomes common. C. I. 1433, 1698, 1701;

C. G. 1526, 1833, 1837. In common: something can be contributed in common in two ways: 1. So that not only the use and fruits, but the ownership of the thing contributed is common, so that each becomes owner of the whole capital by partial ownership. 2. So that, while ownership of the thing remains with the contributor, the use and fruits are common. L. 1 § 1; L. 2, L. 7, etc., Dig. Pro socio. Moreover, by law itself there pass into the ownership of the partnership those things which are consumed by use, or become worse; those which are contributed so that they may be sold; those which are given after an estimation of them has been made and consigned in an inventory. C. I. 1715; C. G. 1851; C. H. 1687. Cf. C. A. 1181, 1182. - Contribute; for if they do not contribute, but, e.g., two by legacy or by purchase fall upon one and the same thing, bequeathed to them or bought by them, there is not partnership, but common ownership. Profit in common; if there is no common profit, even though some utility is not lacking, as e.g., a common doorway, there is not partnership, but common ownership. Profit; if not profit as such, but a part of the profit as though a stipend and remuneration is given to him who furnishes the service, not partnership, but a hiring of service is understood. - C. B. 705; Lugo d. 30, n. 1, 4; Molina d. 411, n. 7; Less. l. 2, c. 25, n. 1; L. 904. A partnership is not a moral person or moral body, but is only a collection of persons. Hence those things which are communicated by the partners, and those things which are acquired by the partners, indeed become the property of all the partners, but not of the partnership. And if it is necessary to go to trial, not the partnership, but the individual partners must sue or be sued. C. I. Proc. 137. If someone lends money to a partnership, he claims it back from the individual partners man by man, or in equal parts, even if not all are partners in equal parts, C. I. 1727; C. G. 1863. Namely he lends not to the partnership, but to the partners, that is, to the individuals. Since partnership is a matter transacted among others, a partner can associate with himself some third person as regards his own portion in the partnership, but the creditor of the partners cannot use the right of the partners, nor involve himself in the affairs of the partners, C. I. 1725; C. G. 1861. Likewise, as regards third parties, those things which have been done by the mandatary of the partnership within the limits of the mandate are the same as if they had been done with the individual partners; but those things which have been done beyond the limits of the mandate are imputed to the mandatary himself. C. I. 1727, 1728; C. G. 1862, 1863, 1864.

Partnerships: some are Moral Bodies, others are not Moral Bodies. Both the latter and the former can acquire and possess, but with this difference: that a partnership which has been erected into a Moral Body has juridical patrimonial unity, distinct from the patrimony of any individual associate; but that which is not a Moral Body does not have the patrimony of a Moral entity, but has only co-ownership, by which the patrimony exists undivided in the individual associates. Therefore a moral body is like a private person, and has nothing in common with those of whom it consists. Wherefore what is owed to the body is not owed to the individuals; nor do the individuals owe what the body owes. And when a moral person which had been instituted for the cause of public utility has been extinguished, its goods go to the church, if it was ecclesiastical; to the treasury, if lay. But those of one which was for private utility, as commercial and industrial partnerships, pertain to the partners or colleagues and their heirs. Besides civil partnership there is also commercial partnership, so called from Commercial acts, which are enumerated at the beginning of the Commercial Code, title 2. Wherefore the definition of civil partnership is valid also for commercial partnership, whether mercantile or industrial. But according to the same Code a threefold commercial partnership is distinguished: Partnership under a collective name; partnership in commendam; anonymous company. In a collective partnership, all the partners are obliged without limit and in solidum as regards the obligations of the partnership. In a partnership in commendam, one or more commendatary partners are obliged without limit and in solidum; but the other investing partners, one or more, answer limitedly up to a determined sum, which can also be represented by shares. In an anonymous company, social obligations are secured only limitedly to a determined capital, and each partner is obliged only by his own quota or by his own share. Art. 76.

1222 Whether the contract of partnership is licit? - Resp. Affirmatively. For it contains nothing which is opposed to justice. Nevertheless it requires the following conditions. 1. That the partnership be made in honest business. C. I. 1698; C. G. 1833; C. H. 1666. Certainly no one can licitly be obliged in a base thing. - 2. That loss of the capital pertain only to its owner, if only the usufruct of the thing is contributed into the partnership; but that it pertain to the partnership itself, if the capital itself is contributed into the partnership. For the thing perishes to the owner. C. I. 1715; C. G. 1851; C. H. 1687. Cf. C. A. 1183. 3. That due equality be preserved between profits and losses and expenses to be divided among the partners. Losses here are understood as those which come to the partners from the aspect of the partnership alone. Expenses are the costs of journeys, payments of tolls, etc. C. I. 1716, 1717; C. G. 1852, 1853; C. H.

1689; C. A. 1192-1197. 4. A partnership of immovable things, or of the use of them, indeterminate as to duration or beyond nine years, needs writing, and, as regards third parties, transcription. C. I. 1314, 1932, 1942. Cf. C.

A. 1178; C. H. 1667, 1668; L. 904-907; St. Thomas, 2. 2, q. 78, a. 2.

1223 Resolutions: Wherefore it is necessary that for each one there be established a part of the profit in proportion to the thing which he contributed, and a part of the loss in proportion to the profit. But if something else has been spontaneously agreed, the pact is valid, provided the profit be established at least equal to the just wage of the thing or service which someone contributes, as though leased; and provided it is not established that one should feel no part of the profit, or no part of the loss, C. I. 1719; C. G. 1855; C. H. 1689, 1691; C. A. 1193, 1196; C. B. 722; C. L. 1242. The proportion of him who contributed service alone will be the part of him who contributed least. C. I. 1717; C. G. 1853; C. H. 1689. Yet, with attention to natural law, if the industry of the merchant were notably worth more than the capital of the co-partner, certainly an agreement could be made concerning a greater profit to be received proportionately, which indeed is approved by positive Law itself. Inst. l. 3, t. 26, §§ 1, 2.

Cf. C. A. 1183, 1187, 1193; C. B. 706, 707. "It seems to me that it must altogether be said," says St. Alphonsus, 907, "that, while the capital remains safe for the owner, the profit is to be divided proportionally, account being taken of the value of the industry on one side, and on the other side of the convenience furnished from the money, according to the common estimation of the profit which is commonly accustomed to be had from money applied to business. Hence it must be well noted that sometimes the industry of the merchant will be worth more than the use of the money, and then the profit must be distributed proportionally, so that sometimes a pact could be licit, that at the end even the capital be divided, while the profit meanwhile has been distributed equally, as is done by custom in many places in the partnership of animals. In addition it must be noted that sometimes the value of industry decreases because of the multitude of workers seeking partnership; for this reason perhaps several contracts can be excused which at first sight seem unjust, because the industry of the workers contributed into the partnership according to the custom of the place is commonly not estimated there as worth more."

1224 Resolutions: The pact is altogether unjust by force of which, once the merchandise has been bought, before all else and while the partnership lasts, the capital is restored to the owner; and then what remains is divided equally, because for the one placing that capital the danger of his capital is diminished, but the merchant, if afterward the merchandise perishes, is subject without compensation to the danger of capital and profit. L. 907.

1225 Whether the pact is licit that, if some sheep from a flock perish, they must be supplied from the offspring which are born, and meanwhile the other offspring, wool, and cheese are divided equally? The first opinion affirms, "because such substitution of sheep results as much in favor of the shepherd as of the one buying the sheep." The second opinion denies, and this seems altogether true to St. Alphonsus, 909, "because although the profit is diminished first for both, and afterward is compensated for both, nevertheless the offspring which are substituted ought to have been divided equally between the shepherd and the owner.

But when they are substituted, this certainly yields more to the utility of the owner than of the shepherd, since the owner then already compensates for himself the loss of profit, just as the shepherd does; but meanwhile the owner always preserves the capital safe for himself, which ought to be diminished for him, and therefore equality is not preserved in the contract." Partnership of animals is simple if the lessor furnishes the animals and the lessee furnishes labor for their care, custody, and feeding. It is in equal parts if each furnishes animals, and one of them also furnishes labor. In a simple partnership, the lessee has half of the increase, which consists in the offspring that come, and in the greater value of the animals. Milk and dung and the labor of the animals yield to the lessee.

Wool and what accrues to the animals are divided between the lessee and the lessor. C. I. 1669, 1676, 1684. In a partnership by equal portions, the animals become common for profit and for loss. Milk, dung, and the work which the animals furnish yield to the lessee; the lessor has right to half the wool and increase. C. I. 1684. Besides these two species of partnership as regards animals, there are two other species, namely partnership with a tenant farmer, and partnership with a sharecropping tenant farmer. In the former partnership with a tenant farmer, animals of the same value must be left at the end of the lease. Meanwhile the profits belong to the lessee. But the dung must be applied to the cultivation of the land.

C. I. 1687 ff. In the latter partnership, which is entered into with a sharecropping tenant farmer, it can be agreed that the tenant farmer yield his part of the wool, at its time, to the lessor for less, and that the latter share in half of the milk and take the greater part of the profit. C. I. 1693. In a simple partnership of animals or one by equal parts, according to law, according to C. I. 1675, the animals which perish by chance perish to the owner alone, or to the lessor. According to C. G. 1810, unless all perish, but only a part, the loss is common to the lessor and the lessee. But according to both Codes, it cannot be agreed that the lessee participate more in loss than in profit. C. I. 1677; C. G. 1811.

1226 Whether the contract of partnership called "with capital safe" is licit, namely when animals are handed over to a shepherd with the pact of rendering them safe in the same number at the end of the partnership, and of dividing the profit? "Speaking of itself this contract is illicit, because the capital must stand at the danger of the one contributing it; for the thing perishes to its owner.

Nevertheless it can probably become licit if another contract of insurance is added, by compensating the shepherd, through a greater part of the fruits, for the burden of such danger of the capital taken upon himself.... Certainly the contract is unjust by which the owner gives oxen estimated according to their present value, with the pact that if they decrease, at the end of the partnership the same value must be restored, because deterioration of the thing pertains to the owner, unless this damage is otherwise compensated. But if nevertheless there were a pact that at the end of the partnership not only the profit, but also the capital of the animals, is to be divided with the partner, then the pact will not indeed be unjust, that if meanwhile the capital perishes, the shepherd is bound to restore to the owner half of the capital." L. 907, 909, q. 4.

According to C. I. 1683, 1686, 1692, 1695; C. G. 1817, 1820, 1830, the animals must be estimated at the very beginning of the partnership; when the partnership has ended, they are estimated again, and the lessor takes beforehand as many heads as equal the price of those contributed. But the profit is to be divided in various ways according to the various species of lease and agreements. In a simple partnership or one by equal parts, it cannot be agreed that the lessee bear the danger of the capital beyond half according to C. I. 1677, or the whole according to C. G. 1811, nor that he participate more in loss than in profit. C. I. ib.; C. G. ib.

1227 Whether a partner who ought to have contributed a sum of money into the partnership and did not contribute it, also owes interest? Resp. Affirmatively, C.

I. 1710; C. G. 1846; C. H. 1682. And the same is established there if a partner has taken some sum of money from the partnership chest for his particular utility.

1228 To whom does administration of the partnership pertain? - Administration of the partnership pertains to him to whom it was committed. C. A. 1190, 1198; C. B. 710. But from him to whom administration was given in the very contract of partnership, it cannot afterward be taken away except for a legitimate cause. But if it was given afterward, it can be revoked as a simple mandate. C. I. 1720; C. G. 1856; C. H. 1692; C. B. 712. If it has been committed to no one, it is judged to have been tacitly permitted to all. C. I. 1723; C. G. 1859; C. H. 1695; C. B. 709. But each one must employ such diligence in common things as he employs in his own things. C. B. 708. Cf. C. A. 1185, 1186. Therefore, if he has done some things negligently and injured the partnership, but has done other things diligently and increased the partnership, the negligence is not compensated, unless this latter was altogether extraordinary. C. I. 1714; C. G. 1850; C. H. 1686; C. A. 1191. If one of the partners has exacted something from a debtor of the partnership, who is at the same time his own debtor, he must impute the payment to each debt proportionally; but if he has ascribed the whole to the partnership, it is valid. C. I. 1712, 1713; C. G. 1848, 1849; C. H. 1684. Cf. C. A. 1202, 1203; Inst. l. 3, t. 26, § 9; C. B. 718-721.

1229 In what ways is partnership ended? Partnership, if nothing has been specially agreed, is ended: 1. When the time for which it had been entered into has been completed. 2. When the common thing has been totally extinguished, or the business has been ended. 3. By the natural or civil death, interdiction, or publication of goods of one of the partners. 4. By the express will of one or more partners, when the duration of the partnership is unlimited; but if the partnership is for a determined time, its dissolution cannot be demanded unless some grave reason is present, e.g., the infidelity of the co-partner, or the continual infirmity of a partner by which he can no longer conduct the business of the partnership. C. I. 1729, 1731-1735; C. G. 1865, 1867, 1869-1871; C. A. 1189, 1205, 1207, 1210-1212; C. H. 1680, 1700 ff.; C. B. 723, 724, 726, 727, 728; Inst. l. 3, t. 24, §§ 4-8; L. 907.

1230 Note: When the partnership has ended, he who administered it must render an account of the administration. If by his fault the partnership has suffered damage, that damage will be imputed to his part, and if he himself is not solvent, it will be common to all the partners. - If, on the contrary, the administrator of the partnership has incurred damage, namely from the cause of the partnership, this damage also will be common to all the partners. - When a partnership of profits has been dissolved, the capital must first be restored to the owner, even if in fact no profit remains. Sixtus V, Bull Detestabilis § 2; L. 907; St. Thomas, 2. 2, q. 78, a. 2, ad 5. Similarly, if the capital perishes at the beginning, it perishes to the owner, since in a partnership of profits the capital, or sum of money, is not contributed, but only the convenience of the money. L. 907. When the partnership has ended, first the debts of the partnership are paid; then the received profits which remain are to be distributed proportionately among the partners. C. B. 731 ff.

1231 Whether an agreement can be made that, when a partner has died, the partnership be continued with his heir? Resp. Affirmatively. This certainly was prohibited by Roman Law, L. 35, 59, C. h.t. But it is admitted by Italian, French, Austrian, and Spanish Law. Nor indeed does it seem illicit by Natural Law. C. I. 1729; C. G. 1868; C. A. 1206-1209. C. H. 1704: the partnership remains if it was agreed that it should remain with the survivor or with the heir. But although the partnership does not remain with the heir, nevertheless he is bound to complete those things which were begun by the deceased. L. 40, C. h.t.; C. I. 4732; C. G. 1868; C. A. 1206, 1209; C. B. 727.

1232 Whether any loss of a thing dissolves the partnership? - Resp. Affirmatively, if one of the partners promised to contribute the ownership of the thing, or only its use and fruit, in common, and the thing perishes before it is contributed. Negatively, if the ownership of the thing had already been contributed in common. C. I. 1731; C. G. 1867. Yet he is bound to furnish warranty for the eviction of those things which the partner contributed for the sake of use alone. C. I. 1709; C. G. 1845.

1233 Whether, when a partnership has been contracted without limit as to duration, someone can withdraw from it at will? Resp. Affirmatively, provided nevertheless that his renunciation be in good faith and not made at an inopportune time. In good faith: not with evil fraud, for instance so that he alone may seize the whole profit, e.g., from inheritance, legacy, purchase. Inopportunely, that is, at that time when it was of interest to the partners that the partnership not be dissolved. C. I. 1733, 1734; C. G. 1869, 1870; C. A. 1212; C. H. 1705; C. B. 723, 738 ff.; Inst. l. 3, t. 24, § 4.

1234 How many kinds of contract of partnership are there? - The contract of partnership can be diverse, both by reason of the end, insofar as the proximate end is either only common use of things, or only fruits or profit, or both; and by reason of the matter, insofar as either all goods are contributed, or only use and profits, or the profits of certain goods or of a certain business; and by reason of time, insofar as the partnership is entered into either for life, or for a determined time, or until the outcome of some business. C. I. 1699 ff.; C. G. 1835 ff.; C. A. 1176; L. 907.

1235 What concerning universal and particular partnership? - A twofold partnership is distinguished: universal and particular. C. H. 1671. Universal can be either of all present goods, or of all profits. C. I. 1700 ff.; C. G. 1836 ff.; C. A. 1177; C. H. 1672, 1673.

If a partnership of all present things has been entered into, all the goods which are then those of the contracting parties immediately become common; and also those which they afterward acquire from these. But those things which the parties afterward acquire by succession or donation enter the partnership only as to usufruct, godimento. A stipulation as to the communication of these goods, according to C. I., is null; according to C. G., is prohibited. C. I. 1701; C. G. 1837; C. H. 1674. Cf. C. A. 1177, 1180. If partnership is made of all profits, it embraces only those profits which the parties will acquire by their own industry, by whatever title; goods whether movable or immovable of the partners become common only as to usufruct, C. I. 1702; C. G. 1838; C. H. 1675. Once it has ended, if the things were contributed only as to use, each one takes his own thing, or its price, if he transferred ownership into the partnership. A universal partnership entered into without another declaration is a partnership not of things but of gains, C. I. 1703; C. G. 1839; C. H. 1674.

But a particular partnership is that which is contracted concerning only some things or services, C. I. 1705, 1706, 1715; C. G. 1841, 1842, 1851; C. H. 1678. It can be made in many ways: 1. If all the partners contribute capital and service. 2. If all contribute only capital, but a third person hired by a stipend applies industry. 3. If one contributes capital and another service. - L. 907.

1236 Note: Partners are not held in solidum on account of the debts of a non-commercial partnership; nor can one oblige another without express faculty. C. I. 1726; C. H. 1698.

1237 Whether and what kind of partnership exists between spouses? A partnership, or rather common ownership, between husband and wife can be entered into before the wedding, and it can take its beginning only from the beginning of the marriage. C. I. 1433; C. G. 1399; C. A. 1180, 1233. Indeed, according to C. G. 1400, it is judged to be entered into by law itself, unless something else has been agreed. According to C. I. 1433, 1435, they are prohibited from entering into a universal partnership of goods; but it is permitted only as to useful things, with claims and debts both of the husband and of the wife excepted from common ownership, attivo e passivo presente dei coniugi, and likewise with goods to come from a lucrative cause of inheritance or donation excepted. Nevertheless, to the common ownership pertains the use and fruit, godimento, of all movables and immovables, present and future. The administration of this partnership is in the hands of the husband, to whom moreover it is permitted to alienate common things under an onerous cause, C. I. 1438; C. G. 1421. Leases made by him are held as made by a usufructuary. C. I. 1439. - But this partnership is dissolved by the death of a spouse, his or her declared absence, definitive personal separation, or judicial separation of goods. Once dissolved, it can be restored, but with the same pacts, and with the rights acquired meanwhile by a third party preserved. C. I. 1441, 1443. Once the partnership has been dissolved, the woman or her heirs can repudiate it or accept it with benefit of inventory. C. I. 1444.

The effect of this partnership according to Roman Law is to make ownership common to each spouse. But the husband has the usufruct, L. 539, 542. Its effect according to C. I. 1436 is to render common and divisible the acquisitions made by the spouses together or separately during the partnership or common ownership. According to C. G. 1470, 1474, when the community has been dissolved, proper goods and owed indemnities are first taken out, then what remains is divided in equal portions between husband and wife, or their representatives.

According to C. A. 1233, 1234, 1236, common ownership of goods, if it has been entered into by special contract, is understood only for the case of death, and gives to the spouse a right to half the goods which have been reciprocally placed in common, which perhaps remain after the death of the other spouse. But no right is acquired to the fruits during the marriage. - According to C. B. 1432 ff., a partnership can be entered into between spouses both before marriage and after marriage has been contracted. It can be either universal or particular, and when one or the other spouse has died it is continued with his or her descendants.

The husband has administration; but he cannot freely dispose of the goods of the partnership, nor can he bring any detriment to the wife; nevertheless from the goods of the partnership he bears the burdens of marriage. The goods of the partnership belong to each spouse, and when the partnership has been dissolved they are to be divided between them in equal portions. Cf. 677, 868.

1238 Whether partnership is present between brothers. Among brothers "a partnership is not judged to have been made, unless this is had expressly or tacitly from conjectures. Hence not because brothers have an undivided patrimony and live from a common table is a partnership contracted among them, unless indeed all exercise themselves in some business; or unless, one conducting business, the others contribute their goods.... And this is more clearly presumed if all contribute in common all goods pertaining to each one. Yet this is understood when each one also contributes his own goods, besides the common goods; otherwise, if only one contributes his own proper goods, for instance profits of some office or art, and the others only common goods, then he can compensate these for himself.... And so likewise, if one contributes greater labor, he can receive more, according to the estimation of his labor. But if some absent brother conducts business in the common name from common goods, he is understood to have a partnership until he is admonished by the other brothers that they wish to make a division; and then the partnership does not cease even for the businesses begun." L. 907. Therefore partnership is understood among brothers if all contribute in common what they gain, or if they conduct business in common. - But once partnership has been entered into, the profits become common in proportion to the things and industry which each contributed into the partnership; and losses also become common in proportion to the profit. - If one of the brothers has children, who themselves also work for the partnership, or receive sustenance from it, in the first case a proportionate part of the profit corresponds also to them; in the other it will be imputed to the father's part.

If brothers retain for themselves those things which come to them from their own proper gain, with only the paternal inheritance left in common, so that they receive and feel also emolument and damage in common, the partnership will be restricted only to hereditary goods.

1239 What is the triple contract? - The triple contract is that by which someone, contributing a thing or money, makes a pact with another partner that, whatever happens, the thing or the whole sum be restored to him with a certain profit, yet less than that profit which he could probably hope for. Or it is a contract of partnership to which two other contracts are joined, namely insurance of the capital and insurance of the profit, or the aleatory sale of the hope of receiving a greater profit for a lesser certain and insured profit. I contract, e.g., with Peter, giving him a sum of money for conducting business. But since the hope of gaining 15 per 100 shines upon me, and on the other side I fear lest I lose the capital, I enter into a second contract with Peter, giving him 5 per 100 if he is willing to take upon himself the insurance of the capital. With this second contract entered into, only 10 per 100 remains for me to gain. But I would prefer a profit still smaller but certain, rather than greater and uncertain. Therefore I propose to my partner that he give me only 5 per 100, but restore it certainly, whatever may come upon us, both the capital and the constituted profit. Hence a threefold contract is given, namely of partnership, of insurance of the capital, and of insurance of the profit. L. 908.

1240 Whether the triple contract is licit? The first probable opinion denies. The reason is 1. Because thus partnership is destroyed, whose nature is that dangers be common; therefore it is a true mutuum; therefore the title or foundation for receiving profit is lacking, at least above the legal rate for mutuum. 2. Because, they say, the opposite doctrine was reproved by Sixtus V, through the Bull Detestabilis, a. 1586, § 1, and through the Bull of St. Pius V Onus, § 4.

The second probable opinion commonly affirms, provided the money is truly given for business. The reason is: 1. Because these individual contracts separately and with different persons are of themselves licit and just; therefore also if they are made together and with the same person. 2. Because there is nothing against equality, for compensation is given, and the danger is equivalently sustained by the one giving the money. 3. Because Benedict XIV declares, de Syn. l. 7, c. 1, that the triple contract was not condemned by Sixtus V, nor did he intend to condemn it. And in the Encyclical Vix pervenit he says that he does not wish to condemn contracts about which dispute exists among theologians. - As regards civil Law, some say that the triple contract is reproved, C. I. 1719; C. G. 1855; others, and more truly, say that nothing concerning it is had in C. I. or C. G. For those articles regard the simple contract of partnership. - L. 842, 847, 849, 908; Lugo n. 37; Benedict XIV, de Syn. l. 10, c. 7.

1241 What is common ownership of goods? Common ownership of goods is indeed distinguished from the contract of partnership, yet it implicitly contains in itself some contract of partnership, whatever may have been the origin of the beginning of this common ownership. Moreover, common ownership of goods is the co-ownership of two or more persons as regards one and the same thing, as, e.g., if several persons possess one and the same house. C. A. 361, 639, 825; C. H. 392; C. B. 741; C. He. 646-654; C. L. 2175 ff. Cf. here 1121 seq.

1242 By what laws is common ownership of goods governed? If special agreements are lacking, or special dispositions of Law, one must then stand by the general prescriptions of the Law itself. C. I. 673; C. H. 392; C. A. 826. These are the general norms of Law: The concurrence of those participating in the same ownership of a thing, in rights and burdens, must be proportioned to the quota of each. C. I. 548, 549, 561, 674, 676; C. H. 393; C. A. 830, 839 ff.; C. G. 655, 656. Anyone can use the thing placed in common ownership, and alienate, cede, subject to mortgage his own portion, or even substitute another in his own right of enjoying, unless the right in question is merely personal, as is the right of habitation. C. I. 675, 679; C. H. 394, 399; C. A. 829. If the greater part does not consent, innovations cannot be made, even if useful. Nevertheless anyone can oblige the others to necessary expenses for the conservation of the thing. C. I. 676-678; C. H. 395, 397; C. A. 828, 833. - Anyone can also always withdraw from common ownership, unless the time has been determined by pact, which will not be beyond ten years. C. I. 681; C. H. 400. Cf. C. G. 815. Dissolution of common ownership cannot be demanded by co-owners of things which, if divided, could no longer serve the use for which they are destined. C. I. 684; C. H. 401. Cf. C. A. 830 ff. According to C. B. 741 ff., the parts of a thing undivided among several, in doubt, pertain to each equally, and the fruits corresponding also to his part pertain to them, and at the same time the common use of the thing, insofar as the other undivided owners take no detriment from it. Administration of the undivided thing pertains to all in common. - The thing cannot be essentially changed. But any undivided owner can dispose of his own portion. And all are bound to sustain the burdens of administration and conservation. Any undivided owner can demand the cessation of indivision. And this is had either by the thing itself divided among the undivided owners, or, if it cannot be divided, by the thing sold. Cf. ib. art. 1008 ff.

But there are various cases of common ownership for which special dispositions of Law are present: 1. When several things of diverse owners have been mixed together, and cannot be separated without damage, the ownership is then common, yet according to the proportion of the value of the thing pertaining to each one, C. I. 471; C. H. 381; C. G. 572 ff. - 2. When a wall between houses or gardens is common, or a tree is common, a ditch on the boundary of fields is common, or flowing water is common, common pastures. C. I. 546 ff., 542 ff., 682; C. A. 421, 854 ff.; C. H. 572 ff., 593; C. G. 646, 653 ff.; C. L. 2319 ff., 2328 ff.


	When there are several owners of the same building, some owners of the upper parts, others of the lower. C. I. 562 ff.; C. H. 396.



	When an inheritance is common. C. I. 984 ff., 1034 ff.; C. G. 815 ff.





Common buildings. If several are owners of the same building, some owners of the upper parts, others of the lower parts, repair of the walls by which the building is supported, of the roof, and of any other common thing, as e.g., the vestibule, well, solarium, is common, according to the value of each part. But each one, beginning from the lowest cellars, must make his own rooms, ceilings or vaults by which he is covered; lay above the pavements on which he walks; build the stairs by which he goes; and if the same floor, piano, is common to several, each is held according to the value of his part. Finally he to whom the highest apartments pertain cannot, without the consent of the others, raise them higher, although he can enclose them with a ledge or parapet, if that harms others. Trees placed in a common hedge or on the boundary are common. Each can be compelled to cut them down, except those which serve as boundaries of fields.

Flowing water, except that which is of public right, provided it flows naturally and without a manufactured work, belongs to those who possess estates near the banks. Wherefore they can divert it, while it flows, for irrigating their own fields or for carrying on crafts, provided it is restored to its natural course when it goes out from their own lands.


XVI. On Wagering, Gaming, Insurance

1243 What is wagering? Wagering is a contract in which two or more, contending about the truth or event of some thing, mutually pledge something to themselves, so that it belongs to him who has attained the truth. C. A. 1270; L. 869; Lugo d. 31, n. 73.

1244 Whether wagering is licit? - Wagering furnished with due conditions is of itself licit. For it contains nothing dishonorable, nor is it prohibited by any positive law. The required conditions are: 1. That it not be concerning illicit things; no obligation is given against morals. 2. That it be about a thing doubtful as regards each wagerer; otherwise chance is lacking, and equality is not given, unless one certain about the thing warns the other, and nevertheless the latter wishes to commit himself; for then a donation is presumed as in gaming. C. A. 1270, 1272. 3. That there be equality between the thing which is pledged and the uncertainty of the event, namely that he for whom the greater probability stands promise more, but he for whom the lesser probability stands promise less. 4. That each accept the thing in the same sense; otherwise they would by no means agree upon one thing. L. 869, 870, 878, 879; Lugo d. 31, n. 82, 83.

1245 Whether wagering obliges? - Wagering obliges in conscience by natural law, as any other licit contract. C. I. 1892; C. G. 1965; C. H. 1799; C. B. 762; C. L. 1543: the same is established for wagering as for gaming. Cf. 1247. C. A. 1271: a wager made in good faith and otherwise licit obliges, insofar as not only a price was promised, but also handed over or deposited. But it cannot be sought judicially. Through the Bull of Pius IV In eligendis, wagers concerning the doubtful election of the Pontiff, or concerning his life and death, are prohibited. Gregory XIV, through the Bull Cogit nos, extended this to the election of Cardinals, with excommunication latae sententiae added as regards the election of the Pontiff, and reserved even outside the time of the vacant See. And because wagers of this kind are declared invalid, no obligation arises from them. L. 869.

1246 What is gaming, and how many kinds are there? Gaming is a contract by which players agree among themselves concerning some certain thing or concerning a certain price that will fall to the victor. - There are three kinds: 1. Industrial, which is chiefly governed by the industry of the players. 2. Aleatory, which principally depends on chance. 3. Mixed, which partly depends on industry and partly on chance. L. 871; St. Thomas, 2. 2, q. 168, a. 2.

1247 Whether gaming is licit and valid? - A contract of this kind, considered according to the law of nature, and if the due conditions are present, is valid and licit. The reason is that any owner of his own thing, just as he can dispose of it by giving it absolutely, so can hand the same over to another under some condition, whether that condition is fortuitous or depends on industry. L. 871. Moreover, that gaming, insofar as it is a simple relaxation of the mind, is licit is beyond all controversy. For as the body needs rest, lest it be weakened too much by labor, so the soul also needs rest, lest it be too much wearied by continuous meditation. St. Thomas, 2. 2, q. 167, a. 2. Considered according to the law of nature. For games of mere chance are prohibited by Canon Law. Dist. 35, can. 1. Yet as regards laymen, they say that Canon Law has already been derogated by custom. But as regards clerics, it is disgraceful for clerics to play dice. C. 15, de Vit. et honest. cler. Cf. V. 2, n. 179. By Roman Law certain games, namely of dice and fortune, were prohibited. L. 1, 3, C. de Aleatoribus et alearum usu. By the same Law those who had been beaten in forbidden games could not be sued so that they should pay, and if they had paid, they had an action of recovery. Wherefore the payment made by the loser was not invalid, but was to be invalidated by the judge. But because these laws were penal, or were held as penal, by use and custom, hence, with attention to Roman Law, it is most probable that laymen playing would not sin even venially. L. 883-885; Lugo d. 31, n. 8. According to C. L. 1541 seq., gaming as a means for making profit is not permitted. What someone has gained in gaming he cannot seek judicially. If nevertheless he has paid it, he cannot recover it, except in the case of fraud or deceit on the part of the victor, and of a game of mere chance, commonly di azzardo. And what is lent in the act of this game of mere chance likewise cannot be recovered. According to C. A. 1272, what has been established for wagering is applied to games. Cf. 1244. But all games of chance are held as illicit, and it is declared that they bring forth no obligation. Nevertheless an action of recovery of what has been paid is denied.

According to C. I. 1802-1804 and C. G. 1965, 1967, there is no prohibition of any game. Nevertheless it is established that the law gives no action for exacting payment of that which is owed because of gaming or wagering. Games which contribute to exercise of the body are excepted, such as handling of arms, racing either on foot or on horseback, ball games, etc.; for these an action is granted. Yet it is within the power of the judge even in these to deny the action if the sum deposited for the game or wager has been exorbitant. But if the loser freely paid, he cannot recover what was paid, provided fraud or deceit of the victor was absent, and the loser is not a minor, or interdicted, or declared incapable. According to C. H. 1798-1801, games of mere chance are prohibited, and no action for them is granted to the victor; nevertheless no action is granted to the loser to reclaim what was paid, unless deceit intervened, or he is a minor or made incapable. And the same is established for wagering. Wagers which have analogy to these games are prohibited. Games which contribute to exercise of the body are permitted, as in C. I. and C. G.; and for these games and analogous wagering an action is granted; nevertheless the judge can reject the petition, or reduce the sum owed, if it is excessive. According to C. B. 762, gaming and wagering produce no obligation. But what has been paid cannot be recovered.

If the due conditions are present, which as regards validity are: 1. That the things exposed to the game are proper to the player, and in his ownership, and in his free faculty of disposing; otherwise the contract will be either null, or rescindable, or at least the payment made by the loser will be invalidable. 2. That all force and fraud be absent; hence it is necessary that the players concur freely, and indeed that there be moral equality among them in hope of gaining and in danger of losing. - But for liceity it is required: 1. That nothing dishonorable be mixed in by words or deeds. 2. That there not be present from it proximate danger of sinning, for instance of breaking out into blasphemies, or harm to neighbor, for instance of neglecting care of domestic affairs, of making oneself unable to pay debts or to feed a family, etc. 3. "That it be suited to the person, time, and place, and be duly ordered according to the other circumstances." St. Thomas, 2. 2, q. 168, aa. 2, 3, 4; L. 882;

Lugo n. 28.

1248 Resolutions: If someone gains by exposing stolen money to gaming, apart from which he has nothing else that he might hand over, then he is bound to restore what he has gained, because the contract was null, since he exposed money which the co-player could not acquire. But if he has other money, it makes no difference at all that he stole the money from the one playing with him or from another. Since he was equal in solvency, he will indeed be able to retain the profit, for it is the fruit of his own industry; but the obligation always remains of rendering to another what was taken from him by theft. - L. 875.

1249 Whether someone is bound to restore what he has gained from a son of a family in gaming? - Resp. Negatively, if the sum lost by the son of the family is from his own goods, of which he has perfect ownership. Affirmatively, if the sum lost is from the father's goods, or from his own goods of which he himself has only direct ownership. Except unless the sum is of small moment, in which the consent of the father is presumed, who would not wish to deny honest recreation to the son, or unless it is some moderate part deducted from the food which the father supplies to him. "Nevertheless it is probable that in that case, if the son of the family does not wish to pay what was lost in the game, he can licitly oppose the exception and is not bound to pay, reserving something from his food." L. 876, 871-873.

1250 Whether a victor who is much more skilled in a game, so that he certainly foreknows that he will be victor, is bound to restore? - Resp. Affirmatively, much more probably, because the equality required among players is lacking, and therefore justice is injured. Hence one notably more skilled must withdraw from the game, or remit something of advantage to the adversary. Thus the more common opinion, against some. Yet in practice restitution should not be urged if the matter concerned a thing of lesser moment; or even when the adversary, sufficiently warned, nevertheless stubbornly wished to play. Then no deception would have intervened. - According to C. A. 1270, 1272, in wagering and in gaming, if the defeated party was previously conscious of the event, donation is presumed. But it is otherwise in public games. For in these the prize is promised to him who excels the others. L. 881.

1251 Whether, according to the law of Roman Law, a victor in a prohibited game is bound to restitution, or the loser is bound to pay in the same game?

Resp. To the 1st: Negatively before the sentence of the judge, because by positive law the contract is not declared invalid, but only illicit, and an action to recover is given to the loser. Resp. To the 2nd: The first very probable opinion affirms. The reason is that by natural law the contract was valid, and therefore the loser is bound to stand by it until he judicially opposes an exception or seeks restitution. The second and more probable opinion denies. The reason is that the law, by giving to the loser a right to defend himself by exception or by recovery of what has been paid, also gives an absolute right not to pay. For to what purpose is someone bound to pay, if he can immediately recover what was paid? According to more Recent Laws also the victor is not bound to restitution, and the loser is bound of himself to pay, since the game is not prohibited by the aforesaid laws nor declared invalid, unless force or deceit intervened. But if the game is prohibited by the same laws, it can perhaps be sustained not improbably that the laws implicitly removed the obligation of paying, since the judge could not urge it by his own sentence. - L. 887-894. Cf. here 1247.

1252 Whether gaming is valid if a large sum of money is exposed at one time? Resp. The first opinion denies. The reason is that because of prodigality the game is base. The second opinion affirms, of itself, more probably, if the players are able freely and fully to dispose of their goods without detriment to family and creditors, because the players then freely dispose of their own goods, and knowingly and willingly undergo danger equally; and therefore there is no injustice. Nor does the reason of prodigality press; for it is also base to play from the greed of profit alone, although this greed, as that prodigality, of itself is only light. Yet who would say that a game is invalid because the players are moved by desire for profit? Moreover profit can well be illicit without being invalid. Yet, practically speaking, they do not seem to be disturbed in the tribunal of penance who would not wish to pay a large sum which they had lost. And this either by reason of good faith, not to be disturbed, or because by positive Law the judge can reject the petition when the matter concerns games approved by the law itself, but the sum agreed for the game is excessive. Cf. 1247; C. I. 1803; C. G. 1966; C. H. 1801; C. B. 762; L. 735; Gousset 889.

1253 Whether one who uses fraud while playing is bound to restitution? "He is not bound to restore who uses those clever tactics which the rules of the game and received custom allow, since each knows that such tactics are customary, and thus tacitly and freely consents to them; e.g., 1. If, having stronger cards and being sure of victory, he increases the wager, or simulates fear, so that the adversary increases it. 2. If, knowing that he has lower cards, he dissembles and increases the wager, so that what had been placed may thus be left to him. 3. If he looks at the cards of another from that one's negligence alone and without fraud; otherwise, if he places himself so that he can see, or appoints another by whom he may be warned. 4. If while playing he learns to know cards from the back, which he had not previously marked nor known. But he who uses frauds not customarily employed, or unknown to the co-player, e.g., steals cards, or marks them with signs on the back, or uses marked cards, or those which he knew beforehand while the partner is ignorant, or by some art arranges them, etc., is bound to restore not only the profit, but also as much as the hope of gaining, indeed even of playing with him, was worth to the other." L. 882, 877.

1254 Whether, if someone injuriously compels another to play, he can afterward retain what he gains? "The first opinion denies, because damage following from an injury must altogether be restored.... But the second opinion affirms that he can retain it, because then not the coercion or the game, but rather chance or the skill of the one coercing was the cause of the damage.... This opinion, speaking of itself, is more probable to me, unless the co-player who coerced surpassed the one coerced in skill at playing; for in that case I think he is bound to restitution of at least part of what was gained, according to the measure of skill by which he excelled the other. The reason is that that contract, notwithstanding the injury of fear inflicted, was sufficiently voluntary on each side, and valid, according to the more common opinion reported.... I said, speaking of itself, for if the one who suffered fear seeks restitution of the money lost, Lessius rightly teaches that the one inflicting fear is bound to restore what was gained." L. 880; St. Thomas, 2. 2, q. 32, a. 7, ad 2, etc.

1255 But what if someone compels only by importunate requests? - "Sanchez, etc., still hold that he cannot retain it. But Lessius, etc., far more probably contradict, because requests do not remove the voluntary, just as threats do not; as Busenbaum asserts from the common opinion with Bannes and Molina." L. 880.

1256 What is a lottery? It is a contract by which, several persons paying money toward a certain thing or toward a certain sum of money placed in the middle, a right of drawing lots is acquired; whence, once the drawing has been made, some have the whole proposed prize, some a part, some nothing.

1257 Whether a lottery is licit? Resp. Affirmatively of itself. For a lottery can be regarded as the sale and purchase of hope and of the right to a certain prize to be acquired by drawing lots. But as it is licit to bargain concerning the danger of some thing, so also it is licit to buy hope and the right to some thing. It is said of itself; for accidentally from extrinsic circumstances it can become illicit, e.g., if from it a family were to be thrown into misery. C. A. 1267, 1269. According to C. B. 763, a lottery does not induce obligation unless it has been approved by the State; otherwise, the dispositions established for gaming and wagering are applied to it. Cf. 1247.

1258 What conditions must be observed in a lottery, lest it become illicit? The first condition is that there be no fraud in drawing the tickets, nor in paying the prize which has fallen. The second condition is that proportion be preserved between the smallness of the price and the greatness of the uncertainty of the hope, and at the same time with the greatness of the prize, and, in a public lottery which is constantly repeated, with the greatness of the danger to which the owner of the lottery is exposed, so that he can always satisfy future victors. There are some who add a third condition, namely that the profit in the lottery not exceed that which would be had in honest business if the money were spent in it. But this condition is established by no reason, since then the profit received in any aleatory contract, and generally the profit received in gaming, would be illicit. For this is proper to these contracts, that uncertain chance intervene, to which the contracting parties voluntarily subject themselves; and, when chance favors, it often happens that someone receives in a short time a profit which even in a long time his own industry would not produce.

C. A. 1273, 1274.

1259 What are stock-exchange games? Stock-exchange games are commonly called certain business and mercantile operations which are ordinarily made in the money market through intermediaries, who are called exchange agents. They are called games because titles of public revenues are sold and bought, which, according to various circumstances of society and governments, have varying value; whence the aforesaid operations are aleatory, and a certain wager intervenes concerning the variety of values of this kind, namely concerning their increased or diminished price. But they are called stock-exchange games from the public place, or money market, which is called the stock exchange.

1260 Whether stock-exchange games are licit? - Various stock-exchange games, more or less complex, are reduced to the following simple mercantile and business contracts. 1. Someone buys a title, e.g., of 1000 lire, at the current price, and with counted money of 900 lire. The annual revenue of the title is 50 lire, namely at the rate of 5 per 100. Through days, through months, through a year, through several years, the buyer receives the aforesaid revenue. Certainly nothing illicit is present in this matter, for it is a certain simple purchase, or a simple consignative census, or a simple constitution of revenue. But if the buyer, when a good occasion is offered and seized because the price of public revenues has increased, sells the title of that annual revenue of 50 lire, at the current price and for counted money, for 1100 lire, he indeed receives a great profit, but again there is nothing illicit in this matter; for it is a certain simple sale, and the profit is owed from the changed price of titles in the market. And if someone, intending this profit, buys several titles of annual revenues at the current price and for counted money when the price is lowest, so that he may resell them for counted money when the price is highest, business properly is had, which of itself has nothing illicit.


	If someone again buys a title of annual revenue of 50 lire at the current price of 900 lire, not for counted money, but on credit to a term, e.g., for fifteen days, for a month, then either the title is immediately given, or only when the term arrives, or the fixed day, which day is called the day of liquidation: the first, the fifteenth of the month. If the first occurs, nothing is had except a certain purchase made on credit, by which the buyer can profit if on the appointed day the value of the title increases, or on the contrary the seller can profit if on the appointed day the value of the title decreases. Nothing indeed illicit is in this matter. But if meanwhile the seller demands the legal interest of the money until the price is paid, he can do this by right, since it is not equitable that the buyer retain the thing and the price for himself and enjoy the utility of both. Then sale and purchase and mutuum intervene at the same time, or a simple mutuum.



If the second is verified, then the danger of detriment is equal for buyer and seller, and likewise the hope of profit is equal for both; for meanwhile the value of the title can increase and can decrease. Therefore when the day arrives on which the seller must hand over the title and the buyer the price, if the value of the title has increased, the profit will belong to the buyer; if the value of the title has decreased, on the contrary the profit will belong to the seller. Therefore, since equality of both is preserved, nothing illicit is had here of itself.


	The seller and buyer likewise make a contract to a term or to a day, but the seller does not hand over the title to the buyer in the present, nor does he oblige himself to hand over the title to the buyer when the day arrives. Similarly the buyer neither hands over the price to the seller in the present, nor obliges himself to hand over the price of the title to the seller when the day, or the constituted term of the contract, arrives. Therefore the seller and buyer oblige themselves, when the day arrives, only to hand over the difference of the value or price of the title in the present, or today, and of the value or price of the same title on the constituted day. It is therefore a certain wager concerning the increase or decrease of the price, in which again equal danger and equal hope exist for seller and buyer. For if, when the day arrives, the value or price of the title has increased, the buyer gains this difference of value, to be handed over to him only by the seller without the title. But if the value of the title has decreased, then the seller gains that difference of value, which the buyer alone must hand over to him, without the remaining price of the title, namely the excess of the former price constituted on the day of the contract over that lower price which the title obtains on the established day. Wherefore neither is anything illicit of itself had here, just as nothing illicit would be had in the simple contract of wagering concerning an increase of the value of the title on the part of the buyer, who hopes that it is to be increased, and therefore buys; and concerning the diminution of the value of the title on the part of the seller, who fears it, and therefore sells. But this contract would be illicit if someone certainly knew, by private knowledge, that the value of the titles was soon to be increased. For then by the contract someone would give nothing to the other; he would not give the right to profit if the price were diminished, which would be altogether fictitious. And although the other is ignorant of this, that false and empty right does not for that reason cease to be such, since the price is certainly to be increased and the other certainly knows this.



	The buyer, buying a title, with only part of its price immediately paid, to a term or to a day, reserves to himself the right, when the day arrives, either of demanding execution of the contract, or of withdrawing from the contract, leaving to the seller that price already given. Since the right which the seller grants to the buyer is appreciable by a price, this contract is just if the price is proportionate. The proportion of this price depends on various circumstances and on the varying concurrence of sellers and buyers. The right of rescinding the contract is sometimes conceded to the seller himself, with a premium left to the buyer. This conditioned purchase and sale is called operation with premium; the two preceding ones are called operations to a term.



	A mercantile relation, or reportus, is a certain species of retro-sale. It consists first in selling for a lower current price, immediately paid, any titles which are sold in the money market, and immediately redeeming the same at a price to be paid at a term, or on a day, but higher. C. I. Comm. 73. Here also no illicitness of itself appears; for there is a double sale of the same thing, or the sale of a thing with its immediate retro-sale, and if due equality of price is preserved, certainly there is no injustice. In the second sale, or in that immediate retro-sale, the thing indeed is sold at a term for more than it was bought. But this arises from the fact that within a short time the price of these titles is changed according to common estimation. But from the fact that the thing will probably be worth a certain amount on the constituted day, the seller can take the norm of the price. Wherefore this second sale, or retro-sale, is an aleatory contract by which both the seller and the buyer can profit, namely if the price of the title, on the constituted day, has grown or decreased still more than the price foreseen by the seller and to be paid by the buyer. Gur. Cas. 946-950. According to C. B. 764, the contract of paying by the loser to the gainer the difference between the agreed price of merchandise or of a monetary title and the price at the time of delivery is considered as a game. Cf. 1247.





1261 What is insurance? "A contract of insurance is that by which someone takes upon himself the danger of another's thing, obliging himself either gratuitously or for a certain price to compensate it if it perishes. But if this is done gratuitously, it is a gratuitous promise; if for a price, it is as it were a purchase, by which the insurer sells his obligation of furnishing to another his thing unharmed. For its justice it is required that the event of the thing be uncertain to each, at least as regards the knowledge which they have concerning it, because otherwise equality is not preserved." L. 911. For the same reason it is likewise required that the insurer be equal to paying what he promised if the thing perishes, and that on the part of the insured the price be proportioned to the danger.

Nor indeed according to C. I., C. H., C. G. can someone insure the same thing for its whole value with several insurers. Nor can he insure it for a quantity exceeding the value of the same thing. According to C. H. 1795, this agreement is ineffective for such a part. Lugo d. 31, n. 97; C. I. Comm. 417, 426, 429, 430, 431, 433; C. A. 1288, 1289, 1291; C. H. 1791, 1792, 1795, 1797; C. G. Comm. 346, 348, 357, 359; C. L. 1538, 1540. Insurance is treated in the Italian Commercial Code, for it is considered as the object of commerce; whence nothing about it is in the Civil Code.

According to C. I. Comm. 417, insurance is a contract by which the insurer obliges himself, by means of a price or premium, to repair detriments and damages which can come to the insured from certain fortuitous events, or from superior force, namely that which cannot be resisted, or to pay a sum of money according to the duration or events of the life of one or several persons. Hence all immovable and movable goods and life itself can be insured. - The contract of insurance must be made in writings, C. G. Comm. 332; C. H. 1793, 1794; C. I. 420. Insurance of life is entirely different from a life census. For it is a contract by which someone obliges himself to pay each year, during his life, a certain determined pension, and another obliges himself to pay a certain determined sum, after his death, to his heirs.

1262 Resolutions: If the insurer is certain that the thing is already safe, he unjustly seeks the price and is bound to restore. If the insured certainly knows that the thing has already perished, he cannot make a pact concerning its insurance. Likewise, if he himself was the cause that the thing perished in order to obtain the premium of insurance, he is bound to restitution. L. 911; C. I. Comm. l.c.; C. G. Comm. 348; C. A. 1290, 1291; C. H. 1797.

1263 What are the obligations of the insurer? - 1. The insurer must be solvent, C. I. Comm. 433; C. G. Comm. 346. But the insurer can cause another to insure his pledge. C. I. Comm. 422; C. G. Comm. 342.


	The insurer must furnish compensation for detriments and damages which happen to insured things from fortuitous events or from superior force. But he by no means must furnish compensation for detriments and damages which arise from a defect inhering in the thing which was not declared, nor those which are owed to the action or fault of the insured, or of those acting in his name, or of agnates or cognates who are named in the instrument; nor furnish compensation for damages produced from war or from popular tumult, unless a contrary agreement existed. C. I. Comm. 434. Cf. C. G. Comm. 350 ff.; C. A. 1290.



	Insurance against fire embraces all damages inflicted by fire, from whatever cause it was produced, except what has come from grave fault personally imputable to the insured himself, and except the case of war or popular tumult. C. I. Comm. 441.



	The insurer is freed from the obligation of paying when by an act of the insured the dangers are changed or aggravated, by the change of some essential circumstance, so that the insurer would not have given consent if it had existed from the beginning. C. I. Comm. 432.



	If a third party inflicted damage, the insurer who repaired the damage has an action against him. According to C. I. Comm. 438, the insurer who repaired the damage is substituted into the rights and actions of the insured. But the latter is held concerning every detriment brought by him to rights of this kind. But, setting aside this law according to which the contract of insurance is understood, although, speaking of itself, the insured has been made indemnified by the insurer, for that reason the damager is not freed from the grave obligation of repairing the damage of the one damaged. Nor does he satisfy this obligation by distributing the sum to be restored among the poor, or by spending it on pious causes; for thus the right injured by him is not repaired. Neither the poor nor pious causes were damaged by him. But what the insured receives by force of the contract of insurance, and of the price paid for it, does not exclude the right by force of the real injury inflicted on him from the damaging. The titles and rights are quite diverse. Speaking of itself; for by force of the preceding law and of the contract of insurance, understood according to its norm, it suffices that the damager compensate only the insurer for the damages; and consequently what the damaged person has received from the damager he is bound to hand over to the insurer.






XVII. On Suretyship, Pledge, Settlement

1264 What is suretyship? "Suretyship is a contract by which someone undertakes another's obligation to be fulfilled, if the principal debtor has not paid." L. 912; C. I. 1898 ff.; C. G. 2011 ff.; C. A. 1344 ff.; C. H. 1822 ff.; C. L. 818 ff.; C. B. 765; Inst. l. 3, t. 21. According to C. B. 766, for the validity of the contract the security must be consigned in writing. According to the same C. 778, he who gives a mandate of furnishing credit in his own name to a third party is held toward the mandatary as surety of the obligation of the third party arising from that credit furnished. - Gousset 899.

1265 Whether it is licit to receive a price for suretyship? "For suretyship it is licit to receive a price, even if no danger is feared, because of itself it is estimable by a price. This is common and altogether seems to be held." L. 912; C. H. 1823. - Lugo, Resp. Mor., l. 6, d. 9.

1266 What is the obligation of the surety like? The surety cannot be obliged to more and in more than the principal debtor. "For his obligation is an accession to the principal obligation; nor can there be more in the accessory than in the principal thing. But conversely he can be obliged for less." Inst. t. 21, § 5; C. I. 1900; C. G. 2013; C. H. 1826; C. B. 707. - Suretyship for an invalid obligation of the principal debtor is invalid. R. 42 in 6; C. A. 1351. But it is valid for an obligation which is rescindable, but valid, e.g., in the case of minority of age, C. I. 1899; C. G. 2012; C. H. 1824; L. 912. "And indeed it does not matter whether the obligation to which the surety is added is civil or natural." Inst. t. 21, § 1.

The obligation of suretyship, insofar as it is real, is transmitted to the heirs themselves, but by no means insofar as it is personal. - Once the principal obligation has been extinguished, suretyship, which is accessory to it, is naturally extinguished. Suretyship is extinguished by the office of the judge if the surety is judicially sued for payment; if the established time of the suretyship has passed; if the principal debt can be demanded because the time agreed for payment has already passed; if the debtor has ceded his goods, or is about to cede them; if the principal obligation does not have a fixed term, after ten years have elapsed. C. I. 1919; C. G. 2032; Inst. t. 21, § 2; C. B. 775, 777; C. G. 2017.

1267 Who can be sureties? No one can be a surety unless he has free administration of goods and cannot be principally obliged. Such are a ward, a minor, a religious, a wife, an interdicted person, without the consent of the tutor, curator, superior, husband, judge. Moreover, according to C. G. it is required that the surety dwell in the territory of the royal court, and according to C. I. of the court of appeal, where suretyship is to be furnished. C. I. 134, 1904; C. G. 2018; C. H. 1828; C. A. 1349; L. 912. To indulge in suretyships is forbidden to clerics, lest they be entangled in secular business. C. I. de Fideiuss. But if they have made suretyships, they are bound to satisfy.

1268 What does the surety owe to creditors; what if there are several sureties? A surety is held toward creditors concerning all the obligations of the debtor, but only in his default, or impotence, and indeed juridically proved, C. I. 1907; C. G. 2021; C. H. 1830; C. A. 1355; C. B. 770, 771; L. 912. According to C. I. 1911-1913; C. G. 2025-2027, if there are several sureties of one debtor for the same debt, each is obliged for the whole debt. - Nevertheless each of them, unless he has renounced the benefit of division, can demand that the creditor first divide his action, seeking from each his own part. If, when some surety requested division, certain ones were then not solvent, that one is held to a part, account also being taken of this defective payment; but thereafter, even if other payments fail after the division, he can no longer be disturbed. - If, however, the creditor himself freely divided his action, he can no longer withdraw from it, however much before this very division certain sureties were not solvent. - According to C. H. 1837, if there are several sureties of one debtor for the same debt, each is obliged only for his part. - According to C. A. 1359, in the same case, each is obliged for the whole debt. But if someone pays the whole debt, he has recourse against the others. - Inst. l. 3, t. 21, § 4; C. B. 678, 769, 733, 776.

1269 What are the rights of the surety? A surety who pays for the debtor is subrogated to all the rights of the creditor, and therefore has recourse against the same debtor, so that he may claim back from him whatever he was compelled to pay in his place. Inst. l. 3, t. 21, § 6; C. I. 1915, 1916; C. G. 2028, 2029; C. H. 1838, 1839; C. A. 1358; L. 912. According to C. I. 1919, 1920; C. G. 2032, 2033; C. H. 1844, when there are several sureties of the same debtor for the same debt, he who has paid the debt has an action against the other sureties, each for his own part. Yet this action belongs only in certain cases. - Instit. t. 21, § 4; L. Fideiussoribus, Dig. de Fideiussoribus, etc.; L. 11, C. de Fideiussoribus; C. 2, 3, 5, de Fideiuss.; C. B. 774. The surety is freed if by the act of the creditor he cannot be subrogated into the mortgages and privileges of the same creditor.

C. I. 1928. "But this surety is freed if, when the creditor could have proceeded against both the principal debtor and the pledges, he neglected this and was the cause why the principal debtor fell into worse condition. Let the creditor impute it to himself if, when he could have obtained the whole credit from elsewhere than from the surety, who was only subsidiarily obliged, he delayed bringing troubles against the principal debtor until he slipped from his resources and the pledges ceased to be suitable. For in this case, although he does not have the credit safe, nevertheless, since this proceeds from his own cause, it is the same as if he had it safe, since someone is not said to suffer damage when he gave cause for the damage." Voet in Pandect. lib. 46, tit. I, n. 38.

1270 Whether suretyship can be given in a criminal cause? Sureties can also be given in criminal causes, either when treated civilly, or even criminally, provided the penalty is no other than a pecuniary fine, which either the principal debtor or the surety can pay. De Angelis, Praelect. Iur. Canon., l. 3, t. 22, n. 1.

1271 What is a pledge? - A pledge is a contract by which the debtor gives a movable thing to the creditor or to a third party as insurance of the credit. A movable thing; for if he obliges an immovable thing, according to more recent Law it is a mortgage. C. I. 1878, 1882; C. G. 2071, 2072, 2076; C. H. 1864; C. A. 447, 448, 1358; C. L. 855 ff.; C. B. 1204, 1273. According to Roman Law, although pledge and mortgage are taken for the same thing in a broader sense, as in L. 5 § 1 ff. de Pignor. et Hypoth.; nevertheless in the stricter sense they differ, for pledge signifies a thing so consigned to the creditor that it exists physically in the possession of the creditor; but mortgage signifies a thing not handed over, but only transcribed to the creditor, as is expressly had in L. 9 § 1 ff. de Pignorat. act., where it is said: "Properly we call that a pledge which passes to the creditor; a mortgage when not even possession passes to the creditor." Cf. C. A. 451, 1368. - L. 913; E. M.

1272 What are the rights of the creditor? - 1. The creditor has the right of retaining the pledge until the extinction of the whole debt. C. I. 1878; C. H. 1860, 1866. Hence he can vindicate it, if it has been taken from him, from any possessor. C. H. 1866.


	He can ask from the judge that the pledge be sold under auction if the debt is not paid, or that it remain with him in payment of the debt, up to the concurrence of the debt, according to the estimation of experts. Any pact which gives to the creditor authority of appropriating the pledge to himself, or of disposing of it, a commissory pact, without the prescribed formalities, is null. C. I. 1884, 1894; C. G. 2078, 2088; C. H. 1858, 1859, 1872; C. A. 461, 1371; C. 7 de Pignor. Yet this law rests on the presumption of fact that the pledge is worth more. Wherefore it ceases in the forum of conscience if the pledge truly is not worth more. L. 775; C. 7 de Pignor.



	If the thing handed over in pledge is in the possession of the creditor or of a third party chosen by the contracting parties, the creditor has the privilege that from it the debt be paid to him before other creditors. If, however, the thing is worth above 500 lire according to C. I., above 150 francs according to C. G., or if incorporeal rights of credit have been handed over in pledge, whatever they may be, a public or private writing is necessary, with the cession of the credit announced to the debtor, or accepted by him by authentic act, C. I. 1879, 1880-1882; C. G. 1690, 2074-2076. - According to C. H. 1865, in order that a pledge have effect against third parties, a public instrument is necessary. - C. B. 233.



	The creditor is bound to restore the pledge or mortgage to the debtor who pays the whole capital or debt, but not to one who pays only a part. Hence, if the pledge or mortgage comes by testament, action, or contract to several creditors, and one of these retains it with himself, he cannot restore it to the debtor, although he has received from him the part owed to himself, but he is bound to consign it to the remaining creditors who have not yet been satisfied. Likewise, if the debt comes by testament to several, the heir who pays his part cannot reclaim restitution of the pledge unless the others also have fully satisfied the debt. Indeed, not even after the whole debt has been paid is the creditor bound to restore the pledge, if something else without pledge began to be owed after that pledge had been accepted, which can be demanded before the prior debt has been paid. C. I. 1888, 1889; C. G. 2082, 2083, 2087, 2090; C. H. 1860, 1866; C. A. 469; C. B. 1223.





1273 What are the obligations of the creditor? 1. The creditor must not use the thing entrusted to him, unless with the consent of the debtor, at least reasonably presumed. "But the owner is presumed to consent if no damage follows to him." L. 914, 776; C. A. 459. - But if the creditor abuses the pledge, the debtor can seek its sequestration, C. I. 1887; C. H. 1870, or its restitution, C. G. 2082; C. B. 1217 seq.


	He must diligently guard the pledge as a good father of a household, otherwise he is held concerning damage. L. 14 de Pign. actio. Since the pledge is given for the security of the creditor, and at the same time for the utility of the debtor, the creditor is held concerning it for light fault. Wherefore the creditor must furnish compensation for loss or detriment of the pledge which happens by his negligence. C. I. 1885; C. G. 1137, 2080; C. H. 1867; C. A. 449, 1369; C. B. 1215; Inst. l. 3, t. 15, § 4.



	He must compute the fruits received from the pledge toward diminution of the debt, in order to preserve equality. C. I. 1852, 1886; C. G. 1936, 2081; C. H. 1868; C. A. 1372; L. 914.



	He cannot appropriate the pledge to himself, nor can he sell it by his own authority in payment of the debt. He is bound to render the excess of the price to the debtor. C. I. 1884; C. G. 2078, 2088, 2115; C. H. 1859, 1872; C. A. 461, 464; L. 775, 913; C. B. 1219 ff.; E. M.





1274 What are the rights of the debtor? By force of a pledge contract, or mortgage contract, the debtor remains full owner or proprietor and usufructuary of the thing pledged or mortgaged. C. H. 1868, 1869.

1275 What are the obligations of the debtor? 1. The debtor is bound to hand over to the creditor a suitable pledge. C. H. 1857. Cf. C. A. 456. 2. He must refund to the creditor the expenses necessarily made for its conservation. C. I. 1885; C. H. 1867; C. B. 1216. 3. He cannot reclaim the pledge before he has paid the whole debt, unless the creditor abuses it. For then he can ask that it be placed under sequestration. C. H. 1870, 1871.

1276 What is mortgage; what is its nature? - It is a contract by which an immovable thing is obliged to the creditor, so that from it he may be able to pay himself if the debtor has not paid. C. H. 1858; C. L. 888 ff.; C. A. 448; C. I. 1967; C. G. 2118. An immovable thing; for the creditor will be able to pursue a movable thing in the hands of a third party only with difficulty. - Mortgage is indivisible, and subsists wholly over all the goods obliged, and any one of them, and any part of them. It moreover inheres in the goods, and follows the same before any possessor. C. I. 1964; C. G. 2114; C. H. 1860. According to C. G. 2115, 2134, mortgage has place only in cases and according to forms prescribed by law. According to C. I. 1965, 1981, 2007, a mortgage does not produce effect unless it is published, and cannot subsist except over goods specially indicated and for a certain sum of money. According to C. H. 1875, the document by which the mortgage is constituted must be inscribed in the Register of property. Among several creditors, the mortgage prior in time of legitimate inscription is stronger in right. C. I. 2007; C. G. 2134. Mortgage confers a real right not only for the capital, but also for the interest of the preceding two years, of the current year and following years, as well as for expenses made. C. I. 2010. According to C. I. 2001, a mortgage lasts for 30 years; according to C. G. 2154, for 10, unless in the thirtieth year or tenth the inscription is renewed. C. B.

1113 ff.

1277 How many kinds of mortgage are there? A threefold mortgage is distinguished, C. I. 1968; C. G. 2116; C. A. 448. The first is legal, which according to C. G. 2121 is induced by the law itself in favor of wives, minors, interdicted persons, and communities, over the goods of the husband, tutors, and administrators. According to C. I. 1969, it belongs to wives, minors, interdicted persons. It moreover belongs to coheirs, partners, and other co-dividers, over the goods of the inheritance, partnership, common ownership. Likewise it belongs to the State over the goods of those condemned for expenses of justice in criminal or police matters, and to sellers or others alienating, over immovables alienated for the fulfillment of obligations deriving from the act of alienation.

The second is judicial, which results from the sentence of the judge, in favor of him who obtained the sentence against him who lost the case; for by force of that sentence the goods of the condemned person are burdened by mortgage for repairing the damage of the victorious co-party. C. I. 1970; C. G. 2123. The third is conventional, which depends on the mutual will of the contracting parties, or on testament. From positive law this requires persons capable of contracting, or who have free administration of their goods. Hence minors, wives, interdicted persons cannot hand anything over into mortgage. It must be done with the formalities prescribed by law, under penalty of nullity, and can be done only in present goods. According to C. G. 2127, it must be done before a notary. According to C. I. 1978, it requires a public act or a private writing. - C. I. 1974, 1975, 1977 ff.; C. G. 2124, 2127, 2129, 2130.

1278 What goods can be subjected to mortgage? - 1. Immovable goods which are in commerce with all accessories which are held as immovable. 2. The usufruct of the same goods with their accessories, except the legal usufruct of ascendants. 3. The rights of the grantor and of the emphyteuta over emphyteutic goods. 4. Revenues upon obligations of the State. C. I. 1967. Cf. C. G. 2118; C. A. 448; C. H. 1874, 1877; E. M.

1279 What are the rights and obligations of the mortgage-creditor? - The mortgage-creditor has this proper right, that from the mortgaged goods satisfaction be made to him before the other common creditors. C. I. 1964; C. G. 2114. Wherefore if the debtor has alienated the things subjected to mortgage among several, each can be compelled either to yield the thing accepted or to pay the whole debt. C. I. 2013, 2014; C. G. 2167, 2168, 2169; C. H. 1876, 1879. But the mortgage-creditor cannot appropriate the mortgaged thing to himself, or dispose of it. He is bound to free the immovable from the mortgage once the whole debt has been paid to him. C. H. 1859, 1860.

1280 What is antichresis? - It is a contract by which an immovable thing is so obliged to the creditor that it is handed over to him, and the faculty is given to him of receiving the fruits of that immovable thing; but he must impute the fruits received to his credit to be paid to him, namely to payment of the capital and interest. Wherefore the debtor remains only proprietor of the thing, but not also usufructuary. C. I. 1891; C. G. 2071, 2072, 2085, 2114; C. H. 1881, 1885; C. B. 1213, 1214; C. 1, 2 de Usur.; C. 6 de Pignor.; L. 776, 916.

1281 What are the obligations of the creditor? The creditor is bound to guard the thing handed over to him diligently as his own; to pay the annual taxes inhering in the same, unless a contrary agreement has been entered into, and other necessary expenses, but with the right of compensation from the fruits of the same thing. C. I. 1892; C. G. 2086; C. H. 1882. - Antichresis gives no right in the thing to the creditor because of the unpaid debt. Every contrary pact is null. Nevertheless the creditor can juridically seek the expropriation of the debtor. C. I. 1894; C. G. 2088; C. H. 1884.

1282 What are the obligations of the debtor? - The debtor cannot return into the enjoyment of the immovable thing given in antichresis before he has paid the debt wholly. Nevertheless it is within the power of the creditor to withdraw from antichresis at any time and restore the thing to its ownership, unless he has renounced this right. C. I. 1893; C. G. 2087; C. H. 1883.

1283 What is settlement; who can settle; what is the force of settlement? Settlement is a contract by which the contracting parties, by promising, giving, or retaining something, impose an end by mutual consent on some lawsuit which has arisen between them, or prevent a lawsuit which is foreseen as going to arise. No one can settle unless he has the faculty of disposing of the things which fall under the settlement; hence tutors cannot settle concerning the goods of minors, except in cases permitted by law. The same is to be said of wives and other similar persons.

Settlement has the force of deciding the matter finally; hence it can no longer be impugned, either by reason of lesion or of ignorance of law. - A settlement will be null if it has been made concerning a thing subject to no controversy, whether because the controversy had already been ended by the final sentence of the tribunals, which was unknown; or because it was made upon documents which thereafter were recognized as false. - A settlement is rescindable if a new document manifests that the other party has no right, or if there was error in the person, or in the object in controversy, or if there was error of some fact from which the title was null, but by no means when this was null from some law which was unknown; or finally if deceit or force intervened. C. I. 1764, 1765, 1772-1777; C. G. 2044-2046, 2052-2058; C. H. 1809 ff.; C. A. 1380 ff. Cf. a. 1387; C. B. 779; C. L. 1710 ff.; L. Non minorem C. de Transact.; C. I. seqq. de Transact.

1284 Note: Although the matter may not be doubtful, nevertheless the owner of the thing can settle in order to end a lawsuit; however, the settlement then is not valid in the forum of conscience except insofar as a donation would be valid. - But how much is to be conceded to each in a settlement must be judged from the greater or lesser probability of each one's right. A settlement which is made with no thing given, retained, or promised is called an amicable composition, C. 7 de Trans. If, by consent of the parties, the controversy is referred to be decided by the judgment of a good man, there is a compromise. Settlement must be made by public act or private writing under penalty of nullity. C. I. 1314. This contract must be reduced to writing. C. G. 2044. Cf. C. H. 1225.

1285 What has been the order of things thus far? - Thus far we have spoken of contracts in particular, and first of gratuitous contracts: of promise, donation, testament, commodatum, deposit, mandate. Then we spoke of onerous contracts: of sale and purchase, census, hiring and leasing, the contract of partnership. In the third place we spoke of aleatory contracts: of wagering, gaming, insurance. Finally we spoke of subsidiary contracts: of suretyship, pledge and mortgage, settlement.


XVIII. On Injustice

1286 What sort of sin is opposed to justice? Up to this point we have treated justice; now we treat injustice, which is the vice opposed to the virtue of justice. Violation of legal justice is contained in transgression of laws, and it is a grave or light sin according as it gravely or lightly injures the common good. Transgression of distributive and vindicative justice is had by acceptance of persons, through which, in the distribution of common goods and burdens, rewards and punishments, regard is not had to the reason of the cause which makes the person worthy, or to the motive of justice, but to the reason of the person, namely of those qualities of his which do not pertain to the matter, e.g., blood relationship, friendship, flattery, etc. This is a grave or light sin according to the matter concerned; and thus the election of an unworthy person even to secular offices, e.g., of governor or judge, is a grave sin. St. Thomas, 2. 2, q. 63, a. 1. Finally, transgression of commutative justice is properly contained in injury. St. Thomas, Quod. 10, a. 12.

1287 What is offense and injury? - Resp. To the 1st: Simple or pure offense is one thing, and injury is another. Simple offense is the wounding or irritation of another's will, by which someone brings trouble to another against his rational will, and as it were gives him some right to anger, indignation, or aversion against the offender, yet without injuring any right of property. If you deny to your friend asking for a book as a loan, of which he greatly needs and which you can easily do without, you undoubtedly offend your friend, and give him sufficient motive of aversion; yet you do not inflict injury on him, because you injure no right of his. Hence by justice you are not obliged to satisfaction for injury, but only to satisfaction for offense, by the virtue of charity and human reconciliation of peace, renewing friendship.

Resp. To the 2nd: Injury is voluntary lesion of another's right, when he is reasonably unwilling, by which namely someone knowingly and willingly does something not only against the will, but also against the true and strict right of another. Moreover such an injury can sometimes be done without damage to another, and then it is called mere injury, such as occurs if you commit occult adultery with no child conceived; for in such a case you injure the right of another, yet you do not cause damage. Hence you are held to satisfaction, but not to restitution; namely to satisfaction of the injury, by suffering something which brings trouble or burden, at least, e.g., by humbly asking pardon. This satisfaction is compensation for personal injury. Cf. 1319. But sometimes injury is done with damage to another and is called damaging injury. Such occurs if you commit adultery and a child is conceived. Hence you are held to restitution or to reparation of the damage. Wherefore this restitution is compensation for real injury. L. 584; C. A. 1293-1295; Inst. l. 4, t. 4.

1288 What is the object of injury? - Injury can have place: 1. in the goods of reputation and honor, concerning which there is discussion in the Eighth Precept of the Decalogue; 2. in the goods of body and life, concerning which it is treated in the Fifth Precept of the Decalogue; 3. in the goods of fortune, concerning which the question chiefly is here; 4. in the goods of the soul, whether natural or supernatural. - C. A. 1293.

1289 How many kinds of injury are there in the goods of fortune? There is chiefly a threefold kind, namely theft, robbery, and simple damaging. Theft properly is the hidden taking away of another's thing, when the owner is reasonably unwilling. St. Thomas, 2. 2, q. 60, a. 3. Taking away: so that he may have it for himself; not so that he may burn it, throw it away, or destroy it. Those participate in the malice of theft, and therefore are reduced to theft, who accept even another's thing taken away by another, or simply detain another's thing, or usurp another's thing; for that acceptance is a certain continuation of theft, and "to detain that which is owed to another has the same character of harm as unjust taking." St. Thomas, 2. 2, q. 66, a. 3. And the same harm is had if someone occupies or usurps another's thing as though his own. When he is reasonably unwilling; otherwise the right of another is by no means violated. - But robbery is the taking away of another's thing by force or violence brought upon the person. L. 1, Cod. de Vi bonorum raptorum. Hence robbery adds to theft a distinct species of the sin of injustice, because to the owner who is reasonably unwilling and wishes to preserve his own thing force and personal injury are brought. Finally, simple damaging is when, while the owner is reasonably unwilling, some damage is inflicted without anything being accepted or retained by the one inflicting the damage. - Inst. l. 4, t. 1, 2, 3; L. 1, C. de Usucap. pro empto; L. 2, C. de usucap. pro donato; L. 518; St. Thomas, 2. 2, q. 66, aa. 3, 4, 9. "If some private thing is taken away from a private person, it is called theft; if it is secretly taken from the public by him to whom a public office has been entrusted, it is called peculation; they call it kidnapping if a free man or another's slave is led away into servitude; but if a sacred thing is taken away, it is named sacrilege." Roman Catechism, 5. The unjust taking away of animals is cattle-theft. "Labeo says that theft is said from furvus, that is, black, because it is done secretly and in darkness, and generally at night; or from fraud, as Sabinus says; or from carrying and taking away; or from the Greek speech, which calls thieves phores; indeed the Greeks also said phores from pherein, that is, from carrying. § 1. Hence the mere thought of committing theft does not make a thief. § 2. Thus he who denies a deposit is not immediately also held for theft, but so if he has concealed it for the cause of intercepting it. § 3. Theft is fraudulent handling of a thing for the sake of making profit, either of the thing itself, or even of its use or possession; this is prohibited by natural law to admit." L. 1, de Furtis ff.

"Cattle-thieves are properly held to be those who withdraw cattle from pastures or from herds, and in some way plunder them, and practice the pursuit of driving away as though an art, leading horses from droves or oxen from herds. Certainly, if someone has led away a wandering ox, or horses left in solitude, he is not a cattle-thief, but rather a thief." L. 1, 3, de Abigeis Dig.

1290 Whether legitimate consent removes the character of injury? - To one who knows and consents fully and at the same time juridically, no injury is done. It is proved 1. from Rule 27 of Law in 6, where it is expressly said: To one who knows and consents, injury is not done, nor deceit. And Rule 145 ff. de Regulis Iuris: No one seems to defraud those who know and consent. 2. Because he who juridically consents has, according to human and divine laws, legitimate power of consenting; therefore by the very fact that he fully and perfectly consents to some action, such an action is not injurious to him. St. Thomas, 2. 2, q. 54, a. 3.

1291 Whether simple consent also removes the character of injury? - To one who knows and freely consents without the right of validly consenting, injury is done by an action which otherwise is injurious to him. It is proved, because by the very fact that the consent is invalid by law, in moral estimation it is null; and therefore injury is done to one consenting in such a way just as if consent were absent. Without the right of validly consenting; for if some consent were only prohibited by law, but not void and invalid, it would still be efficacious in moral estimation, and consequently would remove the active right and the injury. Thus, although the defloration of a virgin outside marriage, and consent to it, is prohibited, nevertheless if the virgin consents to it, no injury is done to her, and there is sin only against chastity. St. Thomas, 2. 2, q. 59, a. 3, ad 3.

1292 Resolutions: Injury is done to a cleric, although he consents to being dragged before a secular tribunal or to being struck, because he cannot validly and efficaciously yield the right conferred in favor of the whole clerical state. Likewise injury is done to a husband, although he consents to the adultery of his wife; for such consent, on account of reverence for the sacrament and the indissolubility of marriage, is invalid by divine law. Cf. pr. 50 condemned by Innocent XI. "At most this will be effected from the consent of the spouse, that the spouse consenting to the adultery of the other cannot institute a complaint concerning the injury inflicted on himself by the adulterer, since he seems to have stripped himself voluntarily of action against him." Ithur., Cas. 6, n. 16.

1293 Whether consent from error and fear removes injury? - Injury is done to one consenting from error, fear, or necessity. It is proved because by the very fact that consent is made from error, fear, or necessity, it is involuntary, at least in some respect, and the one consenting does not wish altogether freely to yield his right. Therefore, while such consent stands, injury is done to him.

1294 Whether injury can be inflicted by an anterior act alone? - Although injury can be inflicted on another through a merely internal act, nevertheless an internal act of itself cannot cause an external act to become unjust. The first part is proved, because sometimes by an internal act alone the strict right of another can be injured. This is clear from the example of rash judgment, by which, according to the common opinion, justice toward neighbor is violated, since each person has a strict right to the good estimation of himself among individuals. The second part is proved, because an internal act cannot change the nature of an external act. Hence he who refuses out of hatred to help another does not sin against justice, unless he is held by office; nor does a judge, condemning a murderer from hatred to the death he deserves; nor a merchant, selling his goods at the lowest price so as to deprive other merchants of profits. Of itself; for an external action inchoatively indifferent is determined only by the interior intention, so that it is the beginning of a completed unjust external action rather than a just one. And thus one who accepts a thing from the hands of a thief does not sin against justice if he does it to restore it to the owner, but he does if he does it to retain it. Lugo d. 22, n. 156; La-Croix l. 3, p. 2, n. 635, 636; C. A. 1305.

1295 What sort of sin is injury? - Injury is a grave sin from its kind. But that matter is judged grave which from its nature, or from the estimation of men, is apt to cause another sorrow difficult to calm, or to dissolve mutual charity. The first part is proved, because injury of itself brings grave harm to the good of others; and therefore tends to dissolve charity. But mortal sin is "that which is contrary to charity." St. Thomas, 2. 2, q. 59, a. 4.

The second part is proved, because since the end of justice is to promote common peace, public tranquility, and mutual love through the conservation of rights, that matter is deservedly judged grave which from its nature, or from the estimation of men, can dissolve mutual love, with loss of common peace, or cause sorrow difficult to calm. From its nature: because, generally speaking, in establishing a general rule, attention must be paid to that which commonly occurs among men using tempered judgment and affection, not what the tumult and intemperance of the passions suggests in these circumstances; for justice follows the guidance of reason and the dictate of prudence.

But speaking specifically of justice, since it belongs to justice to preserve equality of thing to thing, one must attend in it to the objective lesion itself of another's thing, and by no means also to the subjective dispositions of the individual, to which charity further extends itself in attending. - L. 700. But injury is of a diverse species according to the diverse right injured, and the morally diverse object, as regards the supernatural or natural goods of the soul, as regards intrinsic goods of life and members, and as regards extrinsic material goods of fortune, or as regards extrinsic moral goods of reputation and honor.


XIX. On Theft

1296 What is the malice of theft? - Theft is a sin mortal from its kind. It is proved, because theft from its generic concept, and apart from another malice, is gravely opposed to justice, indeed to common peace and tranquility; therefore it is a sin mortal from its kind. For "through theft a man brings harm to his neighbor in his goods; and if men everywhere stole from one another, human society would perish." St. Thomas, 2. 2, q. 66, a. 6. Meanwhile, nevertheless, it is certain among all that theft admits smallness of matter, and because of this it is often a sin only venial in the individual; as, e.g., if a poor person steals something small. St. Thomas, Quodl. 6, a. 6; 2. 2, q. 66, aa. 3, 5, 6; L. 700; E. M. "Those also are to be placed in the number of thieves who, when they have been hired for some private or public office, furnishing no or little work, neglect the duty and enjoy only the wage and price." Roman Catechism, 9. To theft is reduced any fraud or defrauding, which is the lesion and diminution of another's goods or rights, accomplished by deceitful circumvention. Robbery differs in species from theft, because theft includes in its nature the ignorance of him to whom injury is done, but robbery includes violence. In theft the thing is accepted by cunning, deceit, fraud. In robbery the thing is accepted by one's own power, coercion or violence having been made to the person. St. Thomas, 2. 2, q. 66, aa. 4, 5, 8, 9. Cf. here 1289.

1297 What is grave matter in theft? - The matter of theft is one kind absolutely grave, another relatively grave. Matter of theft absolutely grave is that which according to itself, and apart from the state, or wealth or poverty, of him from whom it is taken, gravely conflicts with justice, by inflicting grave damage on society. But matter of theft relatively grave is that which is grave not precisely according to itself, but by relation to the person from whom it is taken, and inflicts on him a relatively grave detriment. - L. 526.

The print's appendix has more on this paragraph: [On Grave Matter in Theft](/manuals/bucceroni/on-grave-matter-in-theft). (ed.)

1298 What is matter of theft absolutely grave? Two or three gold pieces do not seem to suffice for absolutely grave matter, namely about ten or fifteen lire; but thirty or forty lire. For old theologians established two or three gold pieces as absolutely grave matter. But in our time the value of money has greatly decreased, and the abundance of money certainly has doubled and more than doubled. Therefore, if in the former time absolutely grave matter was established at ten or fifteen lire, in the present it seems to be established at thirty or forty lire. - Indeed the rule for discerning absolutely grave matter is one kind extrinsic, another intrinsic. The extrinsic rule is contained in the common judgment of theologians and prudent men, since this matter, as it depends on many circumstances, depends especially on common sense and estimation.

Moreover in the present doctors and God-fearing and sensible men commonly hold this as absolutely grave matter. - But the intrinsic rule must be taken from this: that that matter of theft is absolutely and universally grave, on account of whose taking away any owner, even a very rich one, would reasonably be gravely unwilling, because it is such a quantity as can serve several uses and necessities of life, and, if it were stolen often and by many and through light thefts, which are frequent, there would be danger of enormous damage to society; for the security of society would no longer stand. But the quantity designated as absolutely grave, with attention also to the changed circumstances of present times, certainly appears to be such. - L. 527, 528; Gennari, Consultazioni Mor. Can. Liturg., P. I, Cons. 64.

1299 What is matter of theft relatively grave? Matter of theft relatively grave, speaking of itself, is the price which is required for the competent sustenance of one day of that person from whom it is taken.

It is proved, because against the taking away of the price which is necessary for procuring the sustenance of one day competent to himself, anyone can reasonably be gravely unwilling; therefore such a price is suitably established as relatively grave matter of theft. Speaking of itself; for if a Prince, or another, lived very sumptuously, for relatively grave matter of theft a lesser price would suffice than would be required for his daily food. For would he reasonably be unwilling if that Prince on that day, e.g., had to abstain altogether from his magnificence? For competent sustenance, etc.; for if a very rich man from economy lived sparingly, for relatively grave matter of theft the price which he is accustomed from economy to spend for daily food would not suffice. For sustenance, in which not only food is computed, but also clothing and dwelling, as well as honest recreations, and even distributions to be made according to one's proper condition. For sustenance, that is, either for the whole sustenance, or even for a notable part of it; since even then someone would still be reasonably gravely unwilling. L. 527.

1300 Resolutions: For grave matter considered relatively, with attention to the principal places of Europe and the circumstances of our times, there seem to be required: 1. About the value of one lira relatively to the poor, and sometimes less or more according to the greater or lesser degree of necessity. 2. About two or three lire relatively to workers who procure food for themselves by daily labor. 3. About five or six or seven lire relatively to men exercising a liberal profession and living honorably from it. 4. About ten or eleven or twelve lire relatively to ordinary rich persons; but fifteen or twenty relatively to the more opulent rich, but not the very richest, for whom absolutely grave matter is to be attended to. L. 527, 528.

1301 What if in theft the necessity of the one secretly taking is grave? The matter of theft, though more grave, can become relatively light because of the grave necessity of the one taking, in which without the secret taking of another's thing he would have to lead a most miserable life, as La-Croix, l. 3, p. n. 955, and Struggl, de 7 Praec. Dec. 13, teach with Laymann and Sporer. The reason is that the owner cannot reasonably be gravely unwilling if a miserable man in such a case takes as much as is necessary to relieve such grave necessity in some way.

1302 What if the person secretly taking is domestic?

The matter can likewise become relatively light because of the condition of the person, e.g., if the one taking is a son, a wife, or a servant very useful to the owner; for against the thefts of such persons the owner is not so gravely unwilling. - L. 539.

1303 How much determinately is required in grave thefts of sons of the family? - Several theologians require for grave theft by sons a sum twice greater than for strangers, and others extend this quantity of matter even much more. But since a universal and absolute rule concerning the gravity and lightness of similar thefts cannot be given, it must be taken 1. from the state, wealth, liberality, and greater or lesser affection of the parent toward the son; 2. from the plurality, age, and other circumstances of the children; 3. from the end and use of the thing taken. The reason is that from these heads it is ordinarily accustomed to happen that the father is more or less unwilling against the theft of the son. Prov. 28:24; L. 528, 543, 544.

1304 How much determinately is required in grave thefts of wives? For grave theft by wives, several theologians also require a greater quantity, and indeed twice as much as for theft by sons. The reason is that between husband and wife there is a greater conjunction and moral identity, especially in order to common goods, than between father and son; therefore against the theft of a wife the husband is ordinarily judged to be less unwilling. Nor are several and grave theologians lacking who extend this quantity of matter even more broadly, and assert that the wife does not sin mortally, even if annually she secretly takes a twentieth part of the revenues for honest uses; which sum St. Alphonsus, 540, H. A. tr. 10, n. 33, judges excessive, at least speaking universally. Therefore, since here also a universal and absolute rule cannot be established concerning the gravity or lightness of similar thefts, this must be taken 1. from the state, wealth, liberality, and greater or lesser affection of the husband toward the wife; 2. from the greater or lesser dowry, from the wife in order to household economy, and from other circumstances. The reason is that from these heads it is ordinarily accustomed to happen that the husband is more or less, or at least can be, unwilling against the theft of the wife. L. 539, 542.

1305 How much determinately is required in grave thefts of servants? "Concerning thefts of servants, doctors commonly say that small thefts which are made by servants from foods which are not customarily guarded carefully never reach grave fault, provided they do not sell them or carry them outside, and provided they do not take them in extraordinary quantity, or, it must be added, if they were not things of extraordinary price." L. H. A. tr. 10, n. 34; l. 3, n. 545. And this holds especially if the owner does not furnish them due sustenance. But if servants steal money or things carefully guarded, no greater quantity is required for grave sin, because owners are then not less unwilling toward them than toward others. Indeed thefts of this kind are punished more severely by civil law because of the defect of fidelity which intervenes in them. But if these things are by no means guarded, indeed if the servants themselves have the administration of things, several and grave theologians require still a greater quantity than for strangers; this must be judged 1. from the state, wealth, liberality, and affection of the owner toward the servant; 2. from the labor, utility, and necessity of the servant himself, and from the greater or lesser liberty which is given to him in administering the things committed to him. Tambur., Exp. Dec., l. 8, tr. 2, c. 3, par. 4, n. 1; L. 539, 545, 546.

1306 What if several small thefts are made? More grave matter can also become relatively light when it is done through several small thefts and performed successively. The reason is that in these thefts less damage is effected; hence owners also are not accustomed to be so gravely unwilling against these thefts.

Hence, if small thefts are made from the same person at different times, the matter will be grave when it exceeds by half the sum commonly required for grave theft. - If small thefts are made from different persons, matter will be judged grave of itself when it is twice greater than the sum commonly required for grave theft. - Wherefore a still greater quantity is required if these thefts are made against several persons and several times, and then the excess seems to be required threefold greater. But these things hold when those small thefts coalesce among themselves. L. 530; D'Annibale, p. 2, n. 254, ed. 4.

1307 Whether small thefts made several times can coalesce together? - Small thefts can coalesce into grave matter. It is proved 1. from the similar case in meals on a fast day, in servile works on a feast day. 2. From proposition 38 condemned by Innocent XI. 3. Because from multiplied light thefts there can be grave damage, or danger of grave damage. And this holds even if the little thefts are made from several persons. For although grave damage is not done to individuals as individuals, nevertheless grave damage is done to the community and society itself, or to one moral body in its members. Moreover, the matter concerns a thing which, unless it were gravely prohibited by justice, would give rise to a most grave evil against the common good; for it would be easy for sellers, e.g., to defraud measures, etc. Ithur., Cas. 1; L. 533, 534; E. M.

1308 When do small thefts coalesce together? Small thefts coalesce into grave matter in four cases: 1. Through the intention of reaching grave matter, unless that prior will is retracted. The moral effect of this intention is to give moral unity to the various little thefts, and thus they reach grave matter. 2. If there is not a great interval of time between theft and theft. Otherwise, morally speaking, theft is not united with theft; nor therefore do they constitute one object in the moral genus. But more probably, and commonly speaking, thefts no longer coalesce beyond the space of two months, even if they would approach quasi-grave matter. Yet others assign a longer interval, others a shorter one. The variety of these opinions shows that judgment in this matter must be taken not from the space of time alone, but also from other circumstances of things. Moreover, small thefts, even with whatever interval posited, coalesce according to the opinion of all whenever they were committed with the intention of reaching a notable sum; because by this intention they are truly united among themselves. But this intention being excluded, if the thefts are altogether modest, even with a lesser space of time, say fifteen days or even less, they do not coalesce. For who would say that the drink of coffee which a maid takes today coalesces with that which she will take after fifteen or ten days; or that the draught of wine taken today coalesces with the draught of wine taken tomorrow? 3.

Through conspiracy, where several conspire among themselves, and the little thefts of individuals, collected together, constitute grave matter. Since then each is the cause of the whole damage, in which he cooperates together with the others. - 4. Through the accession of a stolen thing to a stolen thing, if both are preserved; and then not only moral but also material union is had. Ithur., Cas. 27, n. 16; L. 530, 533, 535, 536, 537.

1309 Note: 1. He who often steals a little from the same person, even if he has not had the will of becoming rich or of taking away a notable quantity, nevertheless if in the last small theft he notices that he has now reached a great quantity, by the last small theft, regularly speaking, he sins mortally. The reason is that such a thief by the last theft wills to continue and complete the grave damage of another; therefore by force of this volition he sins mortally, although the external theft according to itself precisely is light. L. 533. The same must be said if after grave matter has been completed, he steals something light; for the grave sin is continued. L. 538. - 2.

"It is not mortal, speaking of itself, to take secretly any sum whatever with the intention of restoring immediately, e.g., within a quarter-hour. The same is the case if within that brief time someone wishes to restore only that last part completing grave matter, or if he delays restitution for a brief time." L. 531, 533, 653. - 3. "If little thefts which together reach a great quantity have been made from different certain owners..., it seems more probably to be said that a thief of this kind does not sin gravely if he does not restore to the certain owners, when he can conveniently do so, and that he satisfies his grave obligation if he distributes the things owed to the poor... and he will also be excused from venial sin if some reasonable cause is present." L. 534.

1310 Whether in extreme necessity it is licit to take secretly another's things. In extreme necessity, namely when no other way appears for preserving oneself, it is licit to take secretly another's things which are simply necessary for preserving life. The reason is 1. because against a taking of this kind the owner of the thing cannot be reasonably unwilling. 2. Because the division of goods, in whatever way it occurred, cannot derogate from natural or divine right. But according to the natural order instituted by divine providence, lower things are ordered to this, that from them relief be given to the necessity of men. Wherefore a right belongs to each one to provide for himself when he labors under extreme necessity. Therefore in such a case all things become common; and thus one accepting another's thing for relieving himself accepts a thing truly common, which he makes his own, just as happened before the division of goods. Therefore he does not commit theft. Nor indeed is he bound to ask or accept the thing as a loan; otherwise now nothing would ever become common. But because he has a right to that thing from justice, he can, if he is prevented, even take it by force. St. Thomas, 2. 2, q. 32, a. 7, ad 3; q. 66, a. 7; L. 520, 623, 624.

1311 Resolutions: A poor person in extreme need can accept a thing even of great value, if it is absolutely necessary to him for preserving life; and unless it is an altogether extraordinary means for preserving life, although another is not bound to give. For the obligation of giving is from charity, which does not urge with great inconvenience; but the faculty of accepting is from the very right of nature, which all have of using goods destined by nature itself for the sustenance and conservation of man. But nature itself does not wish goods, especially very precious ones, to be common to all; whence no one is obliged to employ even those extraordinary goods to preserve life for himself. Yet someone can well preserve life even by extraordinary means, from the very faculty which he has of preserving life by created means. Lugo d. 16, n. 159; L. 520.

1312 Note: Since the reason for taking another's things secretly is necessity, hence if one in extreme need has elsewhere, in fact or in probable hope, from which he can pay, he cannot take another's thing except with the burden of restitution, because necessity does not require that the ownership of the thing be acquired when it can sufficiently be relieved by a thing accepted as mutuum or commodatum. A rich man hiding his own things, or using another industry so as not to help the poor man, when the necessity of the poor man ceases, is not bound to restitution, because necessity, even extreme necessity, confers on the poor man a right to the use of another's thing only as long as the necessity itself urges. In addition, even while that extreme necessity of the poor man stands, the thing of the rich man does not cease to be his own as long as the poor man has not occupied it.

If a rich man prevents a poor man by force from accepting his goods, he sins against justice and is held concerning the damages arising from it; for since in that case the poor man has a right of using those things, he also has a right not to be impeded from them. L. 520, 701; H. A. 19, 20; St. Thomas, Quodl. 5, a. 17.

1313 Whether also in merely grave necessity it is licit to take secretly another's things, by private right? - Resp. Negatively. 1. From proposition 36 condemned by Innocent XI.


	Because in these circumstances owners are reasonably unwilling, since things do not become common. For in this grave necessity, either the matter does not concern common goods of life, to the sustaining and conserving of which nature destined exterior common goods; or, if the matter concerns those goods, there is not absolute impossibility of providing for oneself from elsewhere, although not without inconvenience and labor. 3. Hallucination in this matter would be easy, and an entrance to plunderings would be more easily opened. Moreover, it does not seem illicit to take some small thing to avert grave damage of life, both from the intention of nature, which destined these lesser exterior goods for those lesser common goods of life, and from the presumed will of the owner. Lugo d. 16, n. 156. In merely grave necessity. For if someone suffers necessity, not indeed actually extreme, but very urgent, which more probably or certainly will soon verge into extreme necessity, he could take secretly from another's property for avoiding extreme necessity and danger of life. By private right, because since the common good prevails over the particular good, on account of public necessity and good the Prince can by high right at least dispose that the rich, e.g., open their granaries and sell at a just fixed price, etc. L. 520; Lugo d. 16, n. 154, 156, 160; E. M.



1314 Whether, if a thief threatens to take your thing unless you accept and hand over to him another's thing, you can take this secretly so as not to lose your own? "This is not licit to do, because I do not have the right of inflicting damage on another in order to preserve my own goods; and therefore if I do this, I do an illicit and unjust action." L. 569.

1315 "Whether those cutting wood in a forbidden forest sin and are bound to restitution? Doctors commonly teach that if the grove belongs to the whole community, its inhabitants who cut wood against the prohibition do not sin at least gravely, indeed not even venially according to Sanchez, etc., and are bound to restore nothing unless they make great destruction, but are bound only to the penalty after sentence; for such a prohibition is judged purely penal." L. 529, 614; l. 1, n. 145. The same holds concerning fields of the whole community as regards pasturing animals. L. ib. "Consequently those are free from all, or certainly from grave, fault who cut single bundles on single days for the use of the family, and the poor who cut besides two bundles each week for selling." D'Annibale, p. 2, n. 253, ed. 4. One must stand by the usages of places in this matter, Gousset 983. "In private forests, the poor are free from all, or at least from grave, fault who gather from them, indeed even cut down shrubs and brushwood necessary for fire; for not undeservedly you would say these are owed to them from charity, especially if the owners know and are silent, provided they do not devastate by cutting down, nor cut small trees or branches of trees, unless perhaps dead ones, nor carry away their poles or those of vineyards, nor tear down hedges." D'Annibale, l.c.

1316 "Whether it is licit to eat grapes in another's vineyard? - Covarruvias, Valerius, Ripa, etc., apud Lugo d. 16, n. 33, affirm, provided one does not carry away the grapes, and they adduce Deut. 23:24, 25. And the same thing that is said concerning grapes and ears of grain, says Abulensis apud Cornelius a Lapide, understand concerning apples and other fruits." L. 529. St. Alphonsus in the same place says this opinion is sufficiently probable, and adds: "Moreover, probably," says Lugo, "by the law of nature it is licit to eat one or another cluster of grapes, that is, one or another grape; and in like manner he concedes eating from another's orchard one or another apple. For to prohibit this seems very harsh and contrary to humanity." Nor indeed would someone sin gravely if he ate up to satiety, provided he carried nothing away. - L. H. A. tr. 10, n. 24; D'Annibale, l.c.

1317 What is to be judged concerning remnants of tailors? - If the remnant is a notable part, they are bound to restore it to the owner, if he pays the due price of labor. The reason is that the owner would be reasonably unwilling. If the remnant is of lesser moment, and is expressly reclaimed by the owner, they are also bound to restore, if he pays the due price of labor, for the same reason. If the remnant is of lesser moment and is not expressly reclaimed by the owner, then it can be retained, because owners commonly know that tailors retain similar moderate remnants, and therefore also often pay a lower price for the labor. L. 568.

1318 How does he sin who takes away from another a small thing very dear to him, or a thing of greater moment which he does not care about? - Resp. To the 1st: He sins mortally against charity, yet not in the genus of theft against justice. The reason is that such a person unjustly gravely saddens another, yet in the goods of fortune he does not inflict grave damage. Hence, if such a thing perishes, the thief is not bound to restore to the owner as much as that owner valued the thing, but only the value and common estimation of the thing in itself. Resp. To the 2nd: He sins only venially if the owner cares little about it, as if it were of small moment; but if the owner does not care about it at all, and holds it as neglected and abandoned, he does not sin even venially. The reason is that injury is inflicted on the owner in the goods of fortune insofar as he himself is unwilling; therefore, since in the former case he is lightly unwilling, and in the latter in no way unwilling, in the former a light injury is inflicted on him, and in the latter none.


XX. On Reparation of Injustice

1319 How is injustice repaired? Injustice or injury inflicted on another is repaired through restitution. Restitution is the rendering of another's thing, or the compensation of damage unjustly inflicted. This definition, as is clear, comprehends not only restitution of mutuum, commodatum, deposit, and pledge, where no violation of another's right preceded, but also restitution from actions in which violation of another's right preceded. - Therefore restitution differs from satisfaction in this: that satisfaction is compensation of offense or personal injury through some service, or request for pardon, or some other fine or penalty; but restitution is rendering of a real right, or compensation of real injury. C. A. 1323; St. Thomas, 2. 2, q. 62, aa. 1, 5; L. 547. Cf. here n. 1287.

1320 Whether the obligation of restitution arises from any violation whatever of justice? The obligation of restoring of itself does not arise from violation of distributive or legal justice, but from violation damaging commutative justice alone. The first part is proved, because through violation of distributive or legal justice, precisely as such, the right of property in a thing or to a thing is not injured, or no damage is inflicted on another; therefore from violation of distributive or legal justice, precisely as such, no obligation of real restitution arises. For neither violation of justice regards a good which is in some way at least one's own or proper, of which another is despoiled or deprived, as can be seen in the unequal distribution, e.g., of common goods, which do not pertain to individuals but to the community, and are to be assigned to individuals; likewise in defrauding fines which are owed by individuals and are to be paid to the community from the precept of law. Moreover, by transgression of distributive or legal justice there is indeed sin against such kinds of justice, but there is no precept of repairing that transgression, since it is now impossible that one has not sinned. There can indeed only be a new other obligation to be fulfilled, at another time, on another occasion. And thus if on Sunday you did not hear Mass, there will indeed be again an obligation to hear Mass for the following Sunday, but the obligation of the preceding Sunday has now entirely ceased. - The second part is proved, because restitution strictly such is compensation of damage unjustly inflicted; but real damage is inflicted only when the right of property, and commutative justice, is injured; which regards equality of things, and consequently the good which is one's own or proper to another, namely that each one have what is his. Hence the obligation always perseveres until you give to another his right. Therefore. Hence St. Thomas, 2. 2, q. 62, a. 1, says: "To restore seems to be nothing other than to set someone again in the possession or ownership of his own thing." But since "to preserve justice is of necessity of salvation, it follows that to restore that which has been unjustly taken from someone is of necessity of salvation." St. Thomas, ib., a. 2; L. 547; C. L. 2356, 2361 ff.

1321 Resolutions: A superior is not bound to restitution if he distributes the offices of society to those less worthy, because he does not violate the strict right of the more worthy person, nor of the community, which cannot demand anything else except that the unworthy be kept away from offices. But it is otherwise if in a competition the superior preferred the less worthy to the more worthy, because in a competition, speaking of itself, a pact intervenes, from which strict right belongs to the more worthy person. A superior who distributes merely honorific dignities, whether to the less worthy or even to the unworthy, is not bound to restitution, because he deprived no one of his right, although he sinned because of acceptance of persons. One guilty of damage is not held if he denies his crime lest goods be extorted from him; nor is he held who carries out prohibited merchandise against the command of the laws, although from this their price increases. L. 547; l. 4, n. 107; St. Thomas, 2. 2, q. 63.

1322 Whether the obligation of restitution ever arises from violation of distributive and legal justice? From violation of distributive and legal justice accidentally, and because of connected commutative justice, an obligation of restoring can arise. It is proved, for from violation of either of those kinds of justice real damage to a third party can arise, which by reason of office could and ought to have been avoided; and therefore an obligation arises at the same time of repairing that damage. But this obligation arises because of connected commutative justice; since in that case someone is guilty not only of the common good omitted, to which distributive and legal justice incline, but also of a violated contract, or quasi-contract, by which, in assuming the office, he implicitly obliged himself to prevent damages to subjects or others. St. Thomas, 2. 2, q. 62, a. 7; q. 66, a. 8.

1323 Resolutions: An unjust distributor of public offices is held to nothing toward the worthy person passed over, because he violated no strict right of his. Nevertheless he is certainly held toward society and toward private persons concerning all damages, arising therefrom both to society and to private persons. St. Thomas, l.c. A magistrate who prevents someone from competing for a prize, or forbids the prize to be adjudged to him who surpassed the others in the contest, is held concerning damage. - A magistrate likewise is held concerning damage who afflicts someone with an unjust penalty, if damage follows from it. A magistrate is also held concerning damage who burdens someone with taxes beyond his resources. Gousset 671, 1001; St. Thomas, 2. 2, q. 66, a. 8. Speaking of themselves, those who do not pay just tributes and tolls are bound to restitution, since they are owed from legal justice, which is intimately connected in this matter with commutative justice, by the very fact that someone is part of society, and a right has been acquired by society by force of the law itself of exacting tributes and tolls, so that its necessary expenses to be made may be compensated, if they are actually demanded and their payment is denied. Hence the Roman Catechism, 10, affirms that those not paying tributes and tolls are guilty of theft and rapacity. Gousset 671, 999. Cf. 232.

1324 Whether one unable to restore from goods of the same order is bound to restore from goods of a different order? Resp. Negatively, more probably. The reason is that restitution is replacement into the former state; and justice gives to each his own, not something else. Yet others probably affirm, because one who cannot render the same thing ought to render that which he can. But this follows from equity of right, not from strict justice. For he owes not this, but another thing. Hence through vindicative justice it can be imposed by a judge or superior that someone for injury concerning one genus of goods furnish something in goods of another order; more probably, however, by reason of penalty only, not by reason of justice. Moreover, the injured person has the right of denouncing before the Judge the one from whom he received injury, and therefore of accepting money from that one so that he may omit denunciation. Thus, e.g., a woman violently oppressed by someone can summon the violator before the judge, C. I. Poen. 38, or exact money from the scoundrel so that she may renounce her right. C. A. 1326, 1329, 1330, 1413; C. B. 842; L. 627, 1000; St. Thomas, 2. 2, q. 62, a. 2, ad 1.

1325 Whether restitution made by one civilly incapable is valid? - By positive law, the payment of a thing owed is not valid if it was made by him who was not proprietor of the thing, or was incapable of alienating. Thus according to C. I. 1240; C. G. 1238; C. H. 1160; and according to C. A. 1421, if the debt was not yet liquid. But a payment of this kind, made by one incapable of alienating, although subject to rescission, is not declared invalid by full right. Nor does it seem that there is place for rescission even in the external forum, if the thing owed is certain and the day has arrived. But by natural law there can be no doubt about the validity of a payment owed, made, e.g., by a minor, by a wife, by an interdicted person.

1326 From what does the obligation of restitution proximately arise? The obligation of restitution broadly accepted remotely arises from an obligation contracted by commutative justice and from violation of commutative justice; but it can proximately arise from the following heads: 1. From the unjust taking of another's thing: such taking injures another's right, and therefore the injured right must be repaired. 2. From another's thing possessed, formally or equivalently existing, and not yet legitimately prescribed: although another's thing was not unjustly accepted, nevertheless another's thing possessed and not yet prescribed is always its owner's, and must be rendered to him. 3.

From the fact that someone has been made richer unjustly from another's thing: if he has been made unjustly richer, another's right has been injured; but an injured right requires reparation. 4. From unjust damaging: he who brings damage to another injures his right. 5. From contract or quasi-contract: contracts have the force of private law; and therefore they oblige one to render to the contracting co-party his right. 6. From law or from juridical sentence: law or the sentence of a judge has the force of obliging in conscience. 7. From unjust cooperation: he who unjustly cooperates in an unjust action, by his cooperation truly injures another's right. L. 534, 547, 548, 711, 927; St. Thomas, 2. 2, q. 62, aa. 1, 2, 4, 6, 7; q. 66, a. 6.


XXI. On Restitution from Unjust Taking

1327 Whether there is an obligation of restitution from unjust taking; what in a case of doubt? It is undoubted that from the unjust taking of another's thing an obligation of restitution arises. For if another's thing has been unjustly accepted, it is possessed either by no title or by an invalid title; and therefore that thing cries out for its owner.

Inst. l. 4, t. 1, 2; St. Thomas, 2. 2, q. 62, a. 6; L. 548. But one thing can be asked here: Whether someone unjustly accepts another's thing when he begins possession with doubt concerning his right. Now in truth, he could begin possession here in two ways: 1. By despoiling another, without any title of itself able to transfer ownership; and in this case, since the peaceful possession of another gives a morally certain right, the despoiler is bound to restitution. 2.

By accepting a thing under another title, e.g., of purchase, donation, etc., from another concerning whom it is doubted whether he is its owner; and then one is bound to inquire into the truth of the matter, and, if doubt perseveres, "he must restore," says Father Gury, 652, "according to the proportion of the doubt, to the probable owner, or to the poor, if the owner is unknown. The reason is that possession begun with doubtful faith does not favor him, and therefore he cannot retain the whole; nor from another source does he seem bound to restore the whole, since he doubts whether the thing is another's and not his." But even if that doubt is not merely negative, but positive, he seems to be held to nothing; for he can then form conscience from reflex principles: no one is evil unless proved, etc.; nor from another source can a certain obligation be imposed which certainly is not established. Moreover, he can use the right of him to whom he succeeds by title of purchase, donation, etc. Wherefore, if that one possessed the thing in good faith and therefore could retain it, the one who succeeds him will also be able to retain the same thing for himself. Lugo d. 17, n. 83. Finally, he can retain the thing by title of occupation or possession until the owner appears; and if he does not appear, it can rightly be presumed that no owner is present, if, e.g., someone found a gem on the shore of the sea and doubts whether the thing belongs to no one, or was lost by some traveler. Cf. here 1334. But to what one retaining and continuing possession with doubt concerning his right is bound, cf. 1352-1354. - St. Thomas, 2. 2, q. 62, a. 6; L. 547, 625; Gousset 939, 1028; d'Annibale, ed. 4, p. 2, n. 121.

1328 From what fault does the grave obligation of restitution arise in delicts? It arises only from broad juridical fault joined with grave theological fault; likewise from light and very light juridical fault when someone, by grave theological fault, omits that diligence which he was bound under grave obligation to employ. "The reason is that restitution is commonly accepted as a penalty; and therefore we say that, in order that due equality be preserved, for the grave obligation of restoring a thing of grave value, grave theological fault is required. Theological, because since conscience is burdened concerning the obligation, it is necessary that there have been a delict in conscience. Grave, because in order that conscience be held to a grave obligation, it is necessary that the fault have been grave." L. 550, 551; C. A. 1295; Inst. l. 4, t. 3, §§ 6, 7. Cf. n. 1072.

1329 "Whether a venial sin against justice induces the obligation of restoring? If it is venial by reason of smallness of matter, it certainly obliges to restitution under light obligation. But if it is venial by reason of inadvertence or indeliberation... The first opinion affirms.... Yet the second, more probable and more common opinion... teaches that in that case there is no obligation of restoring... neither under grave nor under light obligation. Not under grave, because a grave obligation does not have proportion with that light fault. Not under light, because a light obligation does not have proportion with a grave thing." L. 552.

1330 Whether from a light sin against justice because of smallness of matter there can sometimes accidentally arise a grave obligation of restoring?

Resp. "Affirmatively, and the case is when in the last little theft, completing grave matter, the thief does not advert to the past little thefts; for then he is held under grave obligation to restitution at least of the last little theft.... The graver obligation then does not arise from that last unjust taking... but arises from the unjust retention of grave matter already culpably accepted." L. 553. And in the case of damage inflicted, when this is now grave, grave sin is now present, and the owner certainly is gravely unwilling if it is not repaired. E. M.


XXII. On Restitution from Another's Thing

1331 Whether there is an obligation of restitution from another's thing? It is undoubted that by reason of another's thing there is an obligation of restitution. For this is to restore: to set the owner again in possession of his own thing. Nor indeed is it considered by whom, or by what cause, or whether in good, bad, or doubtful faith, the thing is held. For these do not change the truth that the thing is another's. A possessor is in good, bad, or doubtful faith according as he invincibly does not know the thing to be another's and prudently judges it to be his own; or openly knows it to be another's; or doubts whether it is his own or another's. We shall speak of each gradually and specifically. St. Thomas, 2. 2, q. 62, aa. 1, 6; C. A. 826; Inst. l. 4, t. 1, 2; E. M.

1332 What of a possessor in good faith? A possessor in good faith, as soon as he knows the thing possessed to be another's, is bound to restore it, still extant, to the owner. The reason is that otherwise he retains another's good while the owner is reasonably unwilling, and therefore violates his strict right.

If meanwhile by his negligence he has made another's thing worse, he is bound to no compensation of damage. If he has lost or destroyed another's thing, even by his negligence, he is held to nothing. "He who neglected the thing as though his own is subject to no complaint." L. 31 § 3, Dig. de Haered. petit.; C. He. 938; C. L. 494; L. 607; C. B. 985, 993.

1333 Note: A possessor in good faith can deduct all necessary expenses, indeed also useful expenses, namely those which preserve the thing and make it better; otherwise the owner would receive more than his own, namely if the thing is still better. He can also claim back voluptuary expenses in those same cases in which a possessor in bad faith can do this. For what is granted to a possessor in bad faith cannot be denied to a possessor in good faith. Cf. 1348. But among expenses are not to be computed fortuitous events, nor damages caused accidentally. Thus, e.g., if in cultivating another's field your horses perished, the value of the horses cannot be deducted, but only the estimation of the labor done by the horses for the cultivation of the field.

C. I. 502, 704, 1013, 1019; C. G. 856, 861; C. B. 994 ff.; C. A. 331, 332; C. H. 454; C. L. 498, 500; C. He. 939; L. 1, 3, 5, 7, 14, de Impensis in res dotales factis Dig. If a possessor in good faith received the thing from him who had received the same from the person who owned that thing and believed himself to be debtor of the same thing, he is by no means bound to restitution, with recourse preserved for the owner against him to whom he himself had given it by error. C. I. 1146; C. G. 1377; C. B. 929, 932. If a possessor in good faith of a stolen or lost thing bought it at fairs, or in a market, or in a public sale, or from a merchant selling similar things, the owner cannot vindicate it for himself except within the time constituted by law and after the price has been paid. C. I. 708, 709; C. G. 2280. Cf. C. H. 464; C. A. 367; C. B. 935; C. He. 934.

1334 Whether a possessor in good faith can retain the thing if, before the time required for prescription, he certainly discovers that the thing is another's, yet it is impossible to recognize the true owner of the thing, whether the thing is movable or immovable? If the matter concerns a movable thing, it seems that that possessor can retain the thing for himself, nor is he bound by obligation to give it, or the equivalent price, to the poor or to a pious work. For that thing can then be equated with a lost thing. Moreover, the finder of a lost thing can retain it for himself if, sufficient diligence having been employed, the owner does not appear, nor is there any hope that he can be found. If the matter concerns an immovable thing, the same seems to be said, for whether the thing possessed is movable or immovable is something material in the reason of justice. Wherefore if in that case a movable thing can be retained, an immovable thing also can be retained. Besides, the same reason can be made here as is made for a lost thing. For in that hypothesis, because the owner can no longer be found, the thing becomes no one's and is acquired by the first occupant. Finally, the possessor of this thing can indeed still retain the thing while waiting until the owner appears. For thus he better provides for the good of the owner himself than if he gives it either to the poor or to a pious work. Hence, if the owner ever appears before the time required for prescription of the longest time, he is bound to restore it to him. But if the owner appears after the time required for this prescription, then nothing seems to have to be restored to him. For this is admitted for the case of a lost thing; therefore also for the present case, which is equated with it. L. 589.

1335 To what is a possessor in good faith bound who alienated the thing? A possessor in good faith who alienated or consumed the thing with profit, sparing his own, is bound, of himself, to restore this profit, insofar as he has been made richer from another's thing. The reason is that profit which is immediately from another's thing is equivalently that other thing itself. Therefore, just as a possessor in good faith is bound to restore another's thing formally existing, so he must restore the same thing equivalently existing. A possessor in good faith who alienated, lost, destroyed, or consumed the thing, although deliberately and with fault, but without any profit, is held to nothing. The reason is that the thing perishes to its owner, and it no longer exists either in itself or in an equivalent; and, as has already been said, "because he who neglected the thing as though his own is subject to no complaint." L. 31 § 3 ff. de Haered. petit. - Wherefore he is held to nothing if he gave away a thing accepted as a gift, or if he sold it, having bought it, for the same price. Gousset 929. - L. 607-609; C. A. 329; C. G. 1238; C. H. 457; C. L. 494; C. He. 938; C. I. 1240; cf. here 1338.

1336 Whether a possessor in good faith must also restore fruits?

A possessor in good faith is in no way bound to restore industrial and mixed fruits, insofar as these correspond to industry. But as regards natural and mixed fruits, insofar as these correspond to the thing, by natural law he is bound to restore them. The reason is that the thing bears fruit for its owner. Therefore, just as the thing naturally bears fruit for its owner, so one's own industry and labor bears fruit for the one laboring. - L. 609, 610; Gousset 931.

1337 What concerning the fruits of another's thing by positive law as regards a possessor in good faith? - According to Roman Law, natural fruits received and still existing must be restored, L. 22, de Rei vind. C. But there is controversy as regards fruits no longer extant or consumed. Yet nothing seems to have to be restored, although the possessor has become richer from them; for "he must profit, if he has consumed them." L. 4 § 2, Fin. regund. Nevertheless inheritance must be excepted, because this is singular in it, that fruits increase the inheritance. L. 9, Famil. ercisc. C.; L. 40, de Hered. petit. Dig. - Does the bad faith of the deceased harm the heir?

Certainly so, if the deceased possessed precariously, by commodatum, deposit, etc., because since the heir cannot change the cause of possession for himself, he truly does not possess; and thus "the fortune of an heir succeeding into the defect is also to be held equal." L. 2, de Fruct. et lit. expens. C. But if the deceased did not possess precariously, then the heir truly possesses, and is a possessor in good faith, and therefore makes the fruits his own. Inst. l. 2, t. 1, de Rer. divis. §§ 35, 36; Reiff. l. 2, t. 13, n. 134; Schmalzgr. l. 2, t. 13, n. 50 ff.

According to C. I. 701, 703; C. G. 549, 550; C. H. 451, 452; C. L. 495; C. He. 939; C. A. 330; C. B. 955, 987, 993, all fruits, whatever they may be, are assigned to the possessor in good faith, provided he possesses the thing itself as proprietor and from a title which by its nature can transfer ownership. But can this disposition of Law also have force in the forum of conscience? It must more probably be affirmed, because it can reasonably be presumed that such is the force of the law, since, understood thus, it promotes the public good much more and removes inextricable complaints and difficulties which would continually be raised concerning the quantity of fruits to be restored, etc. But that the force of the law is not only to deny action in the external forum, but truly to transfer ownership, as in the case of prescription, is plainly clear from its words; for it says: the possessor makes the fruits his own. Voet l. 5, t. 3; Carrière 1052, 1054; Vernier 564; Gousset 931, in a. 550; L. 619.

According to C. B. 988, 2020, an exception is to be made of the possessor in good faith who obtained the thing under a gratuitous title. For he is bound to restore the fruits received to the reclaiming proprietor. Likewise an exception is to be made of inheritance; for the possessor is bound to restore it to the heir with its fruits. Cf. here 1339, 1341. According to C. G. 1697, the seller of an inheritance is bound to include also the fruits received from it after the death of the testator. The same is had according to C. I. 1545. - Cf. here 1341.

1338 To what is a possessor in good faith bound if he has given another's thing to another? If a possessor in good faith has given the thing to another, being otherwise about to give nothing of his own, he is bound to no restitution, as is established from n. 1335. But if otherwise he would have given something else equal or less, and he himself accepted the thing as a gift, he would be bound to restore that equal or lesser thing to the appearing owner who cannot recover his own thing, as is established from the same n. 1335. And he himself accepted the thing as a gift; for if he bought it, he would also be held to nothing according to the aforesaid n. 1335.

1339 To what is a possessor in good faith bound if he has sold to another a thing bought from a thief? In the case of eviction, that is, if the owner vindicated his own thing from the buyer, the seller is bound to render the price to the buyer. The reason is that when eviction intervenes, the contract must be dissolved, and the buyer by that very fact acquires recourse against the seller, since by handing over the thing to the buyer he implicitly obliged himself to repair the damage if perhaps there would be future eviction. - The same, for the same reason, must be said in the case of spontaneous restitution made by the buyer. Of spontaneous restitution: with the exception of the case in which spontaneous restitution made by the buyer would be the cause why the seller afterward cannot recover the price from him who had sold him the thing; for then he is not bound to render the price, because the damage which he inflicted on the buyer by selling another's thing, that buyer in turn inflicted on him by accelerated restitution. C. I. 1497; C. G. 1640. - This same must be held if another's thing has passed into the hands of various possessors under onerous title. For if the last possessor is compelled to render the thing to the owner, both he and the individual buyers have the right of pursuing their own seller, so that they may recover the price paid. The first seller has recourse against the thief from whom he accepted the thing in good faith, judging it to be his own. For a possessor in good faith ought not suffer damage from another's bad faith. L. 601; Gousset 929.

Outside the case of eviction, or, according to some, also of spontaneous restitution on the part of the buyer, the matter is not without difficulty, and is sharply disputed. According to Roman Law, the seller is held to nothing, at least more probably, unless he was made richer from the sale. The reason is that the sale of another's thing with good faith is not held in law as altogether invalid. For although by it ownership of the thing is not transferred to the buyer, nevertheless ownership of the price is transferred to the seller. And this man, even if he later discovers that the thing sold is another's, nevertheless is not bound either to warn the owner so that he may be able to recover his own thing, or to indicate to the buyer that the thing is another's. Thus the more common opinion. Lugo d. 17, n. 106; Salm. c. 1, n. 88, etc., against Billuart a. 10 and others, who oblige the seller to render the price to the owner or buyer because, they say, the sale of another's thing is wholly invalid.

According to Italian and French Law, the difficulty grows, because the sale of another's thing is declared invalid. Therefore, they say, if the contract was plainly invalid, the buyer did not transfer ownership of the price to the seller, and therefore the seller has no right to preserve that price. Therefore the price seems to have to be refunded to the owner, if he cannot reclaim his own thing from the buyer. Thus Carrière 1047 with others. Yet others rightly contradict, whose opinion seems sufficiently probable. For it is not plainly established, even according to Italian and French Law, that the sale of another's thing has no effects at all. From C. I. 1459; C. G. 1599; C. H. 1474, these things merely can be deduced: 1. That the owner of the thing preserves his right in it. 2. That the buyer is subject to eviction. 3. That the seller in the case of eviction or restitution on the part of the buyer is obliged to restore the price to the buyer. Nothing beyond these can be deduced from the practice of tribunals. Moreover, what cause is there between the seller and the owner of the thing? What sort of recourse can the latter attribute to himself against the former? Namely, the owner has against the seller neither a personal action, because no fraud intervened, nor a real action, because that man does not have the thing. In addition, it would be very harsh that he who neither still has another's thing, nor has been made richer from it, be obliged to undergo so great an inconvenience voluntarily. Therefore to obtain his right, or the reparation of the violated right, the owner has recourse against the actual possessor of the thing indeed, or against the thief, but in no way against the others. Gousset 929; Gury 638; L. 608.

According to C. B. 932, the buyer of another's thing, if he acted in good faith and has possession of it by the delivery of the thing made to him, acquires ownership in the thing bought. According to C. A. 333, only this is had: that a possessor, even in good faith, cannot demand from the owner of the thing the price paid by him for the acquisition of that thing. But these things pertain nothing to the seller. And in a. 1336 it is said that from the general rule no one is bound to repair damage caused without his fault or involuntary action. But art. 931 holds the seller only by the obligation of preserving the buyer unharmed in the case of eviction. If another's thing has perished in the hands of the buyer, the possessor in good faith who first bought it and then sold it is held to nothing. For he is not held by reason of the thing, since he no longer has it; nor by reason of damage, since he is not the cause of its destruction, nor from another source has he cooperated in any way formally in the taking away of the thing. Gury 641; C. A. 329.

1340 If someone in good faith bought another's thing for a moderate price and sold it for a greater price, whether he is bound to render the profit received to the owner? Resp. Negatively, if that profit is to be attributed to extraordinary industry, e.g., if he went to another place with notable labor so that he might find an opportune occasion of selling the thing more dearly, etc. The same must be said if the thing, during the time of detention, was made better by the care of the detainer. - Resp. Affirmatively, on the contrary, if the thing increased from its own nature or from the common estimation of men, but not from the industry of the detainer, because in that case it increases for the owner. Thus Gury 640. But cf. here 1337, 1339, 1341.

But if, apart from the three aforesaid cases, someone has bought a thing at the lowest price and resold it at the highest, some think he can retain what exceeds the lowest price, because that whole profit seems to be the fruit of the industry of the possessor. Some say he can retain what exceeds the middle price, because this alone can be held as the fruit of the industry of the possessor; some say the whole must be restored, because the just price of the thing belongs to the owner of the thing; finally some say that nothing must be restored: not the moderate price, because it corresponds to the price for which he himself bought the thing; not its excess, because he himself is the one who made this profit by his own industry, and it is only the fruit of his commerce and labor. Gousset 929, 930. Cf. here 1337, 1339, 1341. - Lugo d. 17, n. 20; Sanchez in Dec., l. 2, c. 23, n. 27; Gury 640.

1341 To what is a possessor in good faith bound if he has sold to another another's thing accepted gratuitously? In the case of eviction, he is bound to repay the damage to the buyer, as in the preceding case. Cf. 1339. Outside the case of eviction, namely when the thing cannot be recovered by the owner, either because the last possessor consumed it, or because he no longer appears, the seller, according to the first opinion, must refund to the owner the whole price received from the buyer. The reason is that from that whole price he has truly been made richer, nor therefore does he suffer any loss on its occasion, while on the contrary the owner, unjustly despoiled of his own thing, is compelled to undergo the whole damage of the thing. Hence this owner must be kept unharmed from the profit which the seller received without any title. L. 608; Vogler 66.

The other opinion frees the seller from every obligation, because the owner can have no recourse against him, no otherwise than in the preceding case, since altogether the same reasons are valid, which it will help to weigh. Indeed, although the sale of another's thing is by that very fact null as regards transferring ownership of the thing, it is not nevertheless by that very fact null as regards acquiring ownership of the price. Therefore, excluding the case of eviction or spontaneous restitution, the seller is bound to nothing both toward the buyer and toward the owner. And indeed, if this reason is valid in the case in which a possessor in good faith bought the thing from a thief, cf. 1339, the same must also be valid in the case in which he received the thing gratuitously; for this gratuitous acceptance is altogether extrinsic to that contract of sale, nor therefore does it cause him not to acquire ownership of the price. Besides, the seller would have to restore the price either to the buyer or to the owner. But he does not have to restore it to the buyer, for the seller is bound toward the buyer by no other obligation except that of furnishing indemnity for eviction or even spontaneous restitution; but outside this case the buyer suffers no damage at all. But again neither does he have to restore the price to the owner, for the owner has against the seller neither a personal action, because no fraud intervened, nor a real action, because that man does not have the thing. Nor is it valid to say that, although he does not have the thing materially, nevertheless he has it formally in the price accepted for it; for in every contract of sale, since on one side ownership of the thing is transferred, while on the other ownership of the price is transferred, the price is no longer the merchandise sold, nor does it represent it; but it brings only the obligation for the seller of preserving the buyer unharmed in the case of eviction. And this appears more clearly in the sale of another's thing; for in it ownership of the merchandise is not transferred, yet ownership of the price is transferred; therefore the price, as being the seller's, is in no way the merchandise, which belongs neither to the seller nor to the buyer. "Nor can it be said," says Father Gury, Cas. 608, "that the price of the thing represents the thing itself." And D'Annibale, ed. 4, p. 2, n. 125: "This is not asked, if perhaps I bought a thing from another, whether I bought it with another's money, for instance stolen money; because the thing does not succeed into the place of the price; nor, if I have sold another's thing, does the price succeed into the place of the thing." Therefore the seller, not only if he bought the thing, but also if he received it gratuitously, after he has sold it, has it neither materially nor formally. The seller acquires ownership of the price of the thing sold, which consequently is in no way the equivalent of another's thing which he no longer has. The price of the thing is not substituted for the thing, nor does it in any way put on the nature of the thing. If the thing is immovable, the price of the thing always remains movable. Troplong, della Vendita, cap. 1, art. 1592, num. 162; cap. 5, art. 1653, n. 614.

In addition, the reason on account of which a seller who received the thing gratuitously would have to restore the price to the owner, if the last possessor of the thing does not appear or has consumed the thing, would be only this: because the seller has truly been made richer from that whole price, and therefore suffers no loss on its occasion; while on the contrary the owner of the thing, unjustly despoiled, is compelled to undergo the whole damage of the thing. But 1. it is one thing that someone is made richer from another's thing, another on the occasion of another's thing; one thing that someone is made richer unjustly from another's thing, another that someone becomes rich without any injury to another. Moreover, the seller indeed becomes rich on the occasion of another's thing, nor does he become rich unjustly; and this is not illicit. 2. That the owner alone should suffer damage in the case is accidental. For his legitimate right is no other than against the thief and against the actual possessor of his own thing. If he cannot pursue that right, it is altogether accidental.

Finally, in the case in which the seller, who received the thing gratuitously, sold it to another, and the thing perished in the hands of the buyer, those who oblige the seller to restitution do not agree among themselves: for some probably say that he must restore to the buyer, because the thing perished to the owner, and the buyer has the right to recover his own money since the sale was invalid; others probably say that he must restore to the owner, because, since the owner has been unjustly despoiled of his own thing, and the buyer has truly suffered no damage, equity requires that the owner be made unharmed. But if the right both of the owner and of the buyer is only probable, probably also the seller is held to nothing, and possession in fact prevails, according to the common rule. Gousset 930; Gury 639, 641. Therefore the owner of the thing has recourse only both against the actual possessor of it, if there is one, and against him who at the beginning unjustly accepted it. Gousset 980, 985.

Prescriptions of more recent Law: The heir of a depositary who in good faith sold the thing which he did not know was deposited is obliged either to restore the price received, or to cede his action against the buyer who has not yet paid him the price. C. H. 1778; C. I. 1851; C. G. 1935. - The apparent heir who in good faith alienated a thing of the inheritance must pay only the price, or cede the action for it not yet paid. C. I. 933. - Likewise, he who in good faith received a thing not owed to him and sold it must restore only the price of sale, C. G. 1380, or cede the action to obtain it, C. I. 1149; C. H. 1897. He will be able to retain the excess of the price for himself. C. I. 1149; C. G. 1380; Gousset 921 and in a. c. But he who has consumed the price without having been made richer thereby is held to nothing. Gousset, l.c. Cf. 1124. According to C. B. 816, if someone without right disposes of some object, whence some effect arises as regards its owner, he must restore to the latter that which he received by force of that disposition. - If the disposition was gratuitous, the same obligation falls upon him who by force of that disposition immediately acquires juridical advantage. - If a prestation is made to one not having right to it, whence effects arise as regards the one having the right, that one is bound to restore the prestation to him. 818. The obligation of restitution extends to produced fruits received and to everything which has been received by virtue of the acquired right, or under title of reparation because of destruction, deterioration, or taking away of the object to be restored. If restitution of the thing is not possible, its value is restored. The obligation of restitution of the thing or of its value ceases insofar as he who received the thing was not made richer thereby. - 822. He who gratuitously remits to a third party what he himself received, if he himself by virtue of this liberality is no longer bound to restitution of the thing by which he had been made richer, that third party is bound to restitution, since he did not juridically obtain that liberality. - 988. A possessor as owner of another's thing, under gratuitous title, is bound toward the true owner of it to restitution of the fruits received, even before they are demanded.

1342 Whether a possessor in good faith, after a sale or donation has been made of another's thing and the error has been discovered, is bound to warn the donee or buyer so that he may render the thing to the owner, or the owner himself so that he may be able to recover his own thing? Resp. Affirmatively, if he can do this without his own grave inconvenience. For no one, precisely by force of charity, is bound with his own grave inconvenience to help his neighbor constituted in some grave necessity, whether temporal or even spiritual. Nor is anyone, precisely by force of justice, bound with his own grave inconvenience to repair or impede the grave damage of his neighbor, whether it is temporal or spiritual, unless from piety, from contract or quasi-contract, from formal grave and efficacious injustice, or from juridical sentence, or the authority of law. L. 601; Gury 637.

1343 Whether he who in good faith bought a stolen thing can return it to the thief in order to recover his own price? Resp. Negatively, if the owner appears, reclaiming his own thing from him; for then he must render it to him, even with the loss of his own price, because by natural law the owner can seize his own thing wherever he finds it. Nevertheless an action is given to the buyer against the thief. C. A. 333. Except according to C. I. and C. G. if the thing was bought in a public market, or from one who is accustomed to sell things of this kind; for then the buyer is not bound to render the thing to the owner unless the price is paid. But this disposition of law, according to several, has force also in the forum of conscience, because it is very useful to the public good, to the tranquility of possessions, and greatly favors commerce. Cf. 1333; Bouvier, de Possessore bonae fid.; Carrière 1041; Gousset 1027.

If the owner is indeed known, but unaware of the thing, the first opinion, "very probable," denies, "because the thing snatched from the hand of the thief has now obtained a better state; and therefore if he were to return it to the thief, he would throw it into a worse state, and thus would inflict injury on the owner." The second opinion, "perhaps more probable," affirms, "because you are not bound to preserve the thing for the owner with your own damage." But since each one has a right to guard against his own damage, there certainly "is not forbidden to him that action which of itself is necessary and direct for repairing his own damage, although indirectly and accidentally damage comes to another.... Yet it must be noted that this opinion can have place only when no other way of recovering his own price is available to the buyer except by restoring the thing to the robber." L. 569.

If the thief, or another seller, does not appear, or does not wish to render the money, the buyer, once the owner is known, cannot sell the thing to others, nor turn it to his own uses in order to keep himself indemnified, because he is not the owner of the thing; but he must render it to the owner, notwithstanding the loss of the price. He preserves recourse against the seller. But if he cannot find him, the damage must be undergone by him. Cf. 1351; C. A. 333.

1344 Whether he who buys a thing from a thief in order to restore it to the owner can reclaim the price from the owner? Resp. Affirmatively, if he bought it at a very modest price. For he usefully conducts the owner's business. But he who usefully conducts the owner's business is not to be defrauded of the price which he paid for the utility of the owner.

C. A. 333. - Resp. Negatively, speaking of itself, if he buys it at an altogether just price. For the owner on one side is not bound to buy his own thing, and the buyer on the other side in that case would not usefully conduct the owner's business if he could compel him to pay that whole price. Wherefore in the case he can reclaim only the part which, from the management of affairs useful to the owner, he could reclaim. Speaking of itself; for if the owner were prepared to recover his own thing at whatever price, then the buyer could demand this whole price, because then in fact he usefully conducts the owner's business. C. A. 333. - But what if the buyer had indeed judged that the thing was valued by the owner at so much, but falsely? Some stand for the buyer, others for the owner. "Tamburini settles the dispute, establishing thus: that the just price, however enormous, must be paid to the buyer if indeed he suffered himself to be deceived relying not on light but, in the judgment of prudent men, grave foundations; otherwise if by lightness of mind and without the matter being well weighed." Ithur., Cas. 4, n. 5. - L. 600.

1345 What of a possessor in bad faith? - A possessor in bad faith must restore the thing itself, materially or formally existing, for the thing cries out for its owner. Moreover, he is bound to compensate all damages which came to the owner from the unjust possession of the thing, for he is the per se efficacious cause of those damages. - Likewise he is bound to restore all those things in which he has been unjustly made richer from the unjust detention of another's thing; for no one can justly become rich from another's injury. C. A. 335; C. B. 985, 987-990, 992; C. He. 940; C. L. 496. According to C. I. 1147, he who received payment in bad faith is bound to restitution both of the capital and of the interest or fruits from the day of payment.

1346 Resolutions: If the thing had varying value, the possessor in bad faith is bound to restore the thing to the owner, if he has it, whatever value it now has, for the thing increases and decreases for its owner; and besides to compensate damages, if any followed, for instance if it was made worse by his fault, if the owner would have sold it at the time of greater value, etc.

But if he no longer has the thing, he must restore it according to the value which it had then, when it perished or he alienated it, because, since the thing perishes to its owner, and it then perished according to the value which it then had, no other obligation now remains except of that value which was then equivalent to the thing and represented it. Likewise, since when the thing was alienated it pertained to the owner, and pertained to him according to the value which it then had, that value is consequently owed to the owner. Likewise he must compensate damages, if any followed, for instance if the owner would have preserved the thing up to the time of receiving the greatest profit from it. And certainly, if then the thief had restored the thing to the owner when it perished or he alienated it, he would have had to give nothing else to him except the thing itself, whatever value it then had, and compensate losses incurred or profits ceasing, "according only to the estimation of the hope." L. 768, 619, 620, 621; C. H. 1896; C. I. 1147, 1148; C. G. 1378, 1379; C. B. 849.

1347 Whether a possessor in bad faith must also restore fruits? Speaking absolutely, standing in the rigor of principles, he would have to restore all fruits, after expenses are deducted, as will be said in the following number, because the thing bears fruit for the owner. Yet, morally speaking, when the matter concerns theft of a small and very common thing, e.g., of a hen, it suffices if the value of that thing is restored, because by common estimation the owner of the thing has suffered no other damage. For if he wants to have another similar thing, he can very easily procure it for himself. Hence one must restore neither the eggs nor the other chicks obtained from it. L. 621; Gousset 935; C. B. 987, 988, 990; C. L. 497.

1348 What of industrial fruits and of expenses made? - A possessor in bad faith can retain all industrial fruits and deduct expenses, both necessary and useful. The reason is that labor bears fruit for the one laboring; but the owner himself would have made necessary expenses to preserve the thing for himself; and useful expenses increase the thing and render it better for him. It is in the owner's power to refund either as much as was expended, or as much as the land has been made more valuable. Indeed, in the forum of conscience and before the sentence of a judge condemning him to the penalty of the delict, he can deduct even merely voluptuary expenses where they can be separated while the substance of the thing remains intact; for no right of the owner is injured thereby; or if they cannot be separated without detriment to the thing, and the owner would also have made them, or wishes to sell the thing, but not in the opposite case, because again in one case the owner suffers no damage, but he does in the other. - L. 618; C. A. 336; C. I. 450, 705, 1150; C. G. 548, 555, 1381; C. B. 850, 852, 994 ff.; C. H. 453, 455, 456; C. L. 497, 498, 499, 502; C. He. 940.

1349 Whether a thief who stole a thing otherwise certainly going to perish is bound to restitution? - Resp. Affirmatively, after deducting expenses made, with the price of the labor employed to free the thing from danger. The reason is that that thing, now snatched from danger, does not cease to pertain to the owner, although it was previously exposed to the greatest danger. Resp. Negatively, if the thief immediately consumes the thing remaining in certain danger, e.g., food or drink already going to perish in a fire, because a thing not freed from danger is of no value for the owner, since it is estimated at no price. Besides, the owner cannot then be reasonably unwilling that a thing certainly going to perish for him be consumed by another. Several extend this to the case in which another's thing is withdrawn from proximate danger which is foreseen, and is immediately consumed; e.g., if you take another's wine certainly about to be seized by a hostile incursion, and drink it with family or friends. The reason is that since it is immediately consumed, by moral estimation it still has no value. Lugo d. 18, n. 77, 144 seq.; L. 620; Elbel 80.

1350 Whether a thief is bound to restitution if the stolen thing has perished with him? - Resp. Affirmatively, absolutely, if it perished by the fault of the thief or of any other, because the thief was the efficacious cause of the damage, whether he himself or another lost or consumed, gave away, or destroyed the thing from culpable negligence. Resp. Affirmatively generally, if likewise the thing perished with the thief even without any fault of his. The reason is that the thief, by taking away the thing, took upon himself the whole danger of it. Generally: for it would be otherwise if the thing would have perished with the owner at the same time and by the same case, or from its intrinsic defect, because then no damage at all is inflicted on the owner. More probably this holds even if the thing certainly would have perished at the same time and in the same common danger in which it perished with the thief, e.g., in the same fire or in the same public calamity. The reason is that then the theft was not the cause of the damage, but the thing would equally have perished in the same way and time. L. 620; H. A. 79; Lugo d. 18, n. 141; Vogler n. 501; C. A. 338; C. H. 1896; C. I. 1148, 1298; C. G. 1302, 1379; C. B. 989, 990.

If the thing would have perished at the same time with the owner; because if it would have perished beforehand, and it is to be ascribed to the theft that it did not perish, it was always crying out to the owner while it remained with the thief, nor would it have perished if it had already been restored; therefore the thief is bound to restitution.

But if it would have perished afterward with the owner, the same obligation of restitution presses for the thief, who at that instant in which the thing perished with him contracted the obligation of restoring. In the same danger; because where the danger is altogether diverse, it can well be imputed to the thief that it perishes, because without his theft the thing would not have been exposed to this danger, although it would have undergone another risk. Yet some contradict, because, they say, it is the same whether the thing perishes in this or in another danger, when each risk coexists at the same time. L. 620.

According to Roman Law; Italian 1208; French 1302; Austrian 338; Spanish 1185; German 848: in whatever way the thing perished in the hands of the possessor in bad faith, he is held to restitution. Yet he does not seem to be obliged to restitution before the sentence of a judge, unless it is established that he is obliged by natural law, because this was constituted as a penalty, out of hatred of theft and violence. Carrière 1072; Gousset 933, in a. 1302.

1351 Whether a buyer in bad faith can restore the thing to the thief? Resp. "Doctors more commonly deny this.... But Holzm., Elbel, etc., still affirm. And Lessius calls this opinion not improbable. And indeed not without merit Busenbaum thinks it absolutely probable; indeed Lugo says perhaps more probable. The reason is that although this man sinned by buying the thing in bad faith, nevertheless after the purchase he has the right, just as a buyer in good faith, to rescind the contract by rendering the thing to the thief, as was proved above." L. 570, 600; cf. here 1343. Indeed D'Annibale, ed. 4, p. 2, n. 242, says: "Even if it is not of interest to you, I think an action for damage cannot be brought against you, since you set him back into the former state." Yet C. B. 851 does not free the one restoring it if he knew the right of a third party.

1352 What of a possessor in doubtful faith? - A possessor in doubtful faith can be such either at the beginning or only during the course of possession. Concerning the first case it has been said above, n. 1327. Concerning the second, the discussion is here. - A possessor in doubtful faith must inquire after the true owner of the thing; otherwise he exposes himself to the danger of retaining another's thing through his own culpable negligence. Once inquiry has been made, and doubt perseveres, he can retain the whole thing if before the doubt arose he possessed in good faith. The reason is that peaceful possession of a thing in good faith exhibits moral certainty. L. 547, 608; Gousset 940, 1028; C. A. 323; C. I. 687; C. G. 550; C. H. 433.

1353 What if a possessor in doubtful faith neglects to inquire after the true owner of the thing? Inquiry having been neglected, if the owner can no longer be found, "it seems," says Father Gury, 653, "that something must be restored to the poor according to the proportion of the hope which the owner could have had of recovering his own thing. Generally that hope does not reach half the price, but is of much lesser value." - But that resolution does not seem capable of demonstrative proof from the principles of law; rather the opposite seems to be drawn from them. For if up to now someone has neglected to inquire, he can still institute inquiry in the present. In addition, since it is probable that there is in fact no owner, because the thing probably is not another's, it is not established that this possessor culpably deprived the owner of the hope of recovering his own thing. Likewise, although someone neglected to make that inquiry, he always has in his favor the prior possession of the thing, altogether peaceful before the doubt arose, and therefore even now he can invoke in his favor that known principle: The condition of the possessor is better.

This can be confirmed from another resolution which the same Father Gury has, 655. For, according to the praised theologian, a possessor in doubtful faith who began to possess in good faith, if, after inquiry has been made, he finds that the thing is more probably another's, more probably is not bound to restitution, "because from certain possession a morally certain right arises. In addition, until the other has proved his certain right, the axiom holds: The condition of the possessor is better. St. Lig., l. 1, n. 35, and others very commonly according to St. Lig., against some who teach that then restitution must be made proportionally." But 1. each of these reasons does not lose its force even if someone neglected to inquire. 2. As is established from the second reason, in fact someone is not held by a strict obligation of justice to inquire, but can always prudently say: The condition of the possessor is better, until the other proves his certain right. 3. That hope of finding the owner through inquiry, even if the doubt is not merely negative, for then, as imprudent, it can be disregarded, but positive, constituting true probability, can by right be equated with probability or even greater probability in favor of the owner. But even while this greater probability stands in favor of the owner, after inquiry the possessor is not bound to restore. Therefore neither before, until the other has proved his certain right. L. 547, 562, 657, 658, 706; l. 6, n. 906.

1354 Note: The conclusion placed last holds also for a possessor in doubtful faith from the beginning of possession, when he accepted the thing under title of purchase, donation, etc., doubting whether he from whom he accepted it is its owner, and he neglected to inquire, and the owner of the thing can no longer be found. For a nearly similar reasoning can be made here. This again can be confirmed from the doctrine of the same Father Gury; for he openly has these things, 656: 1. "If you doubt whether your predecessor possessed goods by legitimate title, you can, after the matter has been weighed and the doubt persevering, nevertheless accept and retain the inheritance, provided it is established that he possessed in good faith.

For if the axiom, in doubt the condition of the possessor is better, favors your predecessor, it also favors you as successor; for in this case the principle of a possessor in doubtful faith who began possession in good faith must be applied, since predecessor and successor make one moral person by law." 2. "In doubt whether someone began in good or bad faith, presumption must be made in favor of the possessor, because delicts are not presumed but must be proved." - Moreover, if someone has this intention, that, possessing the thing as though meanwhile precariously, he wishes to render it to the owner whenever he appears, he licitly takes and retains possession. - Lugo d. 16, n. 96; D'Annibale, ed. 4, p. 2, n. 121; Gousset 1028.

1355 What, in a case of doubt, if possession of the thing is not had? When none of those about whom it is doubted whether they are owners of the thing in fact possesses the thing itself, at least from natural equity, if the doubt is equal, the thing must be divided equally among them; but if the doubt is unequal, it seems to be divided according to the proportion of the doubt. But if the thing cannot be divided, it must be sold, so that the price may be divided; or by consent of the parties it must be conceded to one, who is obliged to render to each of the others his right; or even cast into lots, so that it may be attributed to him whom the lot favors. La Croix 566; Sanchez, decal., l. 2, c. 23, n. 173; Carrière 1101; L. 706; D'Annibale, l.c.; cf. 1469.


XXIII. On Restitution from Unjust Profit

1356 What sort of obligation of restitution is had from unjust profit? Resp. An obligation of restitution is had first from the fact that someone has been unjustly made richer from another's thing. This head of restitution, from the fact that someone has been unjustly made richer from another's thing, does not regard another's thing itself, but profit made from another's thing and fruits received from another's thing; and not any fruits whatever, but fruits immediately received from another's thing, by which someone has been unjustly made richer, as we have already explained. Cf. 1341. But concerning restitution of profit and fruits of this kind we have already said enough. Cf. XXII. Wherefore nothing remains to be added here. Moreover, the obligation of restitution by reason of unjust profit is had in every contract in which someone does not preserve due equality; and restitution then must also be made from another cause, namely from the cause of contract, concerning which it will have to be spoken below. But this must be noted: that as another's thing is a source of restitution, so from the fact that someone has been unjustly made richer there is another source of restitution; for restitution must then be made not of another's thing itself, but of the profit unjustly made, as can be seen, e.g., in a mandatary, borrower, depositary, mutuum by reason of usury, acceptance of what was not owed, etc.


XXIV. On Restitution from Unjust Damaging

1357 Whether from damaging there arises an obligation of restitution? A damager is called one who injures another's right, harming his neighbor in his goods, yet without becoming richer thereby. Wherefore damaging is a source of restitution diverse from the preceding ones. "Whoever damages someone seems to take away from him that in which he damages him; for damage is so called from the fact that someone has less than he ought to have.... And therefore a man is bound to restitution of that in which he damaged someone." St. Thomas, 2. 2, q. 62, aa. 4, 6; Inst. l. 4, t. 3; C. B. 249 ff. Whatever act of man is the cause of damage to another obliges to reparation of that damage.

Nor indeed does only one's own act oblige to restitution, but also the act of another person or of a thing, of which someone has custody and care. And thus the proprietor of a house which falls because of defect of due conservation or construction is held concerning the damage which comes from it. The proprietor or custodian of an animal which causes pauperies is also held concerning damage. If a damaging act of this kind was committed with the intention of harming, it is called deceit and delict; if without that intention, from imprudence and negligence, it is called quasi-delict and juridical fault. C. I. 1151 ff.; C. G. 1382 ff.; C. H. 1089, 1092, 1104, 1105, 1902 ff.; C. A. 1293 ff.; C. B. 823 ff.; St. Thomas, 2. 2, q. 62, a. 1, ad 2; aa. 4, 7; E. M.

1358 What are the conditions required for restitution from damaging? - In order that a damaging action induce an obligation of restitution, by the law of nature a threefold condition is required, namely that it be unjust in itself, and not only in intention; that it be an efficacious cause of the damage, that is, that it really influence the damage of another; and that it be theologically culpable; that is, that it be unjust truly, efficaciously, and formally. It is proved. It must be an action unjust in itself; otherwise there is no place for real reparation of justice. C. A. 1305. It must be efficaciously unjust; otherwise, since someone is not the author of the damage, he is not bound to repair the damage.

It must be theologically culpable; otherwise an obligation in conscience of repairing damage inflicted by injury by no means arises, since injury was lacking in the forum of conscience. - Hence very probably juridical fault alone, excluding theological fault, does not suffice for compensation of damages. But if juridical fault also induces theological fault, then indeed it obliges to compensation of damages. Fault, namely grave. Cf. 1329. - Cf. 1072, 1073, 1077; Ithur., Cas. 27, nn. 2, 3, 5, 12, 13; L. 550, 551, 556, 570, 572, 613; C. A. 1299, 1300, 1306 ff., 1331; C. B. 276, 273, 280, 823, 827, 833 ff.

If several slight damagings were made, and were made to the same person, they become a grave sin, whether because of the intention of grave damage, or because of moral union with a brief interval, or because of conspiracy with others, and the damage inflicted must be repaired under grave obligation. But if small damages were made to different persons and inflicted separately, and not all coalesce together by moral union by reason of distance of time, slight quantity, etc., grave sin is not present, since no one is gravely damaged, and the one damaging does not become rich from another's property, nor consequently is there grave danger of damage for society, and therefore there is no obligation under grave obligation of reparation of the damage.

1359 What must the damager restore? - The unjust damager is bound to restore: 1. The whole equivalent of the thing damaged. Thus, e.g., if someone culpably burns another's house, he must repay its full price to the owner. 2. The whole equivalent of damages foreseen besides the damaging of the thing, if any have come from it. Hence, e.g., if a workman is compelled for some time to omit his customary work because you destroyed an instrument necessary to him, you are bound to compensate him not only concerning the value of the instrument, but also concerning ceasing profit. Concerning ceasing profit: "such damage need not be recompensed equally, because it is less to have something in potency than to have it in act." St. Thomas, 2. 2, q. 62, a. 4. - C. L. 2392.

1360 Whether he is bound to restitution who indeed inculpably placed the cause of damage, but afterward did not prevent it, although he could have prevented it? - Resp. Affirmatively. The reason is that each person is bound from justice to prevent, if he can without great inconvenience, lest his action harm his neighbor; therefore he is also bound to prevent lest the evil following from his action persevere.

Hence 1. he who inculpably set fire under another's house, when he adverts to the danger of fire, is bound from justice to prevent it, if he can. 2. Likewise a pharmacist who by error sold poison for medicine must from justice warn the buyer. 3. Likewise, he who by error said something grave against the reputation of another is afterward bound, once the error is known, to correct it; and, if he does not do so, he sins gravely and is obliged to reparation of all damages which come from this. - L. 564.

1361 Whether damage must be repaired which follows from a cause culpably indeed placed, but already retracted when the damage is inflicted? - Resp. Affirmatively, at least if that damage was determined and foreknown in species. Thus, e.g., if someone voluntarily gave poison to another, and afterward cannot impede its effect, however much, repenting of the deed, he greatly wishes to do so, he will be bound to repair damages arising from the homicide. The reason is that he who placed the cause of the damage always continues to influence it efficaciously.

1362 Whether damage must be repaired which is indeed accidental, but inflicted while giving oneself to an illicit work? - Resp. Negatively, because that damage is not voluntary, since it was not foreseen even confusedly. Nor does it matter that the action was illicit; for this pertains nothing to the reason of justice. Thus a cleric who, giving himself to hunting against the prohibition of the Church, kills a man instead of a wild animal, is no more guilty of injustice than a layman who would have done this. Indeed, damage inflicted accidentally does not have to be repaired even if it happened on the occasion of an unjust action, because it does not have connection with that action. Hence one is not bound to restitution who kills Titius, whom he by no means saw nor knew was present, while he was directing a gun at Caius. - Lugo d. 8, nn. 72, 82; L. H. A. 39.

1363 Whether he is bound to restitution who by his bad example induced others to inflict damage, if he foresaw the efficacy of the bad example? The first and more probable opinion denies, because one who gives bad example is not the cause of the damage, but a mere occasion. For an evil action does not of itself tend to excite others to imitate it. Therefore the other damagers are determined altogether from themselves to inflict damage. - The second opinion affirms, because one furnishing bad example, with foresight of contagion, can be held as an efficacious cause of damage; since in some way he influences the determination of those who inflict the damage. And experience teaches that men are moved more by examples than by counsels, according to the axiom: Words move, examples draw. - L. 537; l. 2, n. 45; Antoine p. 2, c. 3, qu. 15; Billuart diss. 8.

1364 Whether you are bound to repair damage coming to someone on the occasion of your unjust action, e.g., if you stole and the theft is imputed to him? - Resp. Negatively, certainly, if you did not foresee that damage. For you are not the theologically culpable cause of such damage. Resp. Negatively also, more probably, although you foresaw this damage. The reason is that your action, even with foresight of the damage posited, is not its cause per se, but only accidentally. Indeed, probably it must also be denied even if you deliberately acted so that your action might be imputed to him, because this action is always only the accidental cause of the damage, and not the per se cause; for it did not by its nature efficaciously influence that damage. For a depraved intention does not cause that work to be unjust which of itself is not unjust with respect to the third party. - Resp. Affirmatively, if the circumstances ever were such that a true connection would be given between them and grave suspicion concerning another. Likewise, altogether affirmatively, if someone used those means which would offer the gravest suspicion for accusing another, e.g., if he put on his clothes to commit homicide and threw them away stained with blood, etc. - L. 635, 636; La Croix 157.

1365 What if an external work is posited indeed from an evil intention, but, although damage can occur, it is not truly probable that it will follow? There is controversy among the gravest theologians. But the state of the question will be clearer from the following examples, namely: 1. Someone places poison or a snare in a place through which his enemy passes very rarely, but with the intention that he be killed if by chance he passes. 2. A physician employs all the diligence to which he is bound, but does not wish to employ greater diligence out of hatred, so that the death of the sick man may follow. It is asked: whether these are the cause of an unjust death which perhaps will follow, if in fact it follows? There is a twofold opinion. The first, more common opinion denies. The reason is that on one side the external act is not unjust, since the mere possibility of another's damage must not be attended to in human affairs; on the other side, the external act is not made injurious by reason of the intention, since intention does not influence the efficacy of the cause, or the danger of damage. For then it must be called a merely accidental cause, and the depraved intention does not change its nature. Hence neither is he unjust in fact who digs a well on his own land so that the neighbor's well may dry up. Who certainly would say that the director of a railroad is bound to restitution because he does not send scouts before individual carriages to see whether some person is in the middle of the way and perhaps is to be killed by the passage of the carriages, although he omits this from the depraved will of killing all if perhaps they are there? But the second opinion affirms. The reason is that in the aforesaid cases homicide is certainly against justice and is not excused except insofar as involuntary. But the intention renders it voluntary. For the reason why, excluding the intention, it is not voluntary is that the one placing the cause is not judged to will the effect efficaciously, since the effect is not probably connected with the cause; but the intention supplies that connection and causes the one acting to be its true cause. For the intention of the one acting contributes much to the character of a cause. Therefore. But mere foresight of the possibility of damage in the aforesaid cases would not suffice for the character of injury; rather, the intention of procuring it is also required. - Lessius l. 2, c. 9, n. 133; Lugo d. 8, n. 75; L. 584; C. A. 1305, 1311.

1366 Whether one who thinks from invincible error that the damage inflicted by himself is much less than it truly is, is bound to restore it all if afterward he recognizes the true price, e.g., if someone throws into the sea another's jewel worth 100, while he believes it to be worth only 10? - He is probably bound to restore only in proportion to the known damage, because damage which is invincibly unknown is not judged voluntary. For restitution from a thing unjustly accepted rests on material injury alone; but restitution from unjust damaging rests on formal injury. Moreover, injury is estimated from the mind of the one injuring; and therefore, if by chance an excess was not foreseen in the damage inflicted, it is not imputed. But the opposite does not follow if, on the contrary, an excess is falsely thought, because then damage is not in fact, but in opinion; and damage is not made by opinion, but by action. Nevertheless there will be an obligation of repairing the whole damage if, when suspicion of a greater price arose at least confusedly, the whole damage becomes voluntary. L. 613.

1367 Whether he is bound to restitution who impeded another from the attainment of some good? - Resp. Affirmatively, if the neighbor has a strict right to obtaining the thing, e.g., in the case of competition for some public office. For then someone either himself commits injustice against him, or becomes an accomplice in the injustice done to him by another. - If the neighbor does not have a strict right to obtaining the thing, one must distinguish. It must be affirmed if it is impeded by unjust means, e.g., by fraud, calumny, fear, etc. But it must be denied if it is impeded, e.g., by means just in themselves, e.g., persuasion, requests, etc.; or even if it is impeded by unjust means, but the thing cannot be given without sin, as e.g., if by lies a wife impedes her husband from squandering the goods of the family.

The reason is that in the first case a most true injury is done to another; in the second no right of another is then violated, neither in itself nor in the means; nor is injury had in the third case, since there is an obligation of not giving. For anyone has the right of impeding an illicit act, and therefore commits no injustice in relation to him who for that reason is deprived of some good, although, to impede that evil act, he uses an unjust means. Nor indeed can someone claim any right, whether proximate or remote, to that good. L. 582, 585, 587, 588, 614, 632, 633; H. A. 61; St. Thomas, 2. 2, q. 62, a. 2, ad 4; Gousset 970-972.

1368 Whether you are bound to restitution if from an evil intention, e.g., from hatred, yet with means of themselves unjust excluded, you turn another away from the attainment of a good to which he does not have a strict right? Resp. Negatively, more probably. The reason is that no injury is inflicted on the neighbor. For evil intention does not suffice for injury, but an external action is required which is the true and efficacious cause of unjust damage. - L. 584, 585; Elbel 108.

1369 Whether he is bound to restitution who doubts whether he himself was the cause of damage? - It is common among doctors that in doubt whether the cause was placed, or whether damage was inflicted, he is held to no restitution. The reason is that the fact is not presumed but must be proved. If the doubt turns on the influence of the action into the damage which certainly occurred, there is controversy. The first opinion, very probable from St. Alphonsus, affirms, because, once the fact of the action is posited, the action is presumed to have been the cause of the evil, if it was truly apt to inflict the damage. The second opinion, from the same Holy Doctor, "also sufficiently probable, denies... and St. Thomas seems to hold this, 2. 2, q. 62, a. 7.... The reason is that general rule, that no one is obliged to restitution unless such an obligation is altogether established, namely that he himself was the true cause of the damage." L. 562. Likewise it seems to be denied if someone probably judges that he has already sufficiently repaired damage certainly inflicted by himself; for the condition of the possessor prevails, and no one is to be despoiled of his own thing unless there is a morally certain obligation. And this also holds in the case of a debtor who probably judges that he has already fully satisfied the debt. For although the obligation was certain beforehand, nevertheless now it is doubtful. - L. 547, 575, 579, 706. Cf. here 1469.

1370 Whether you are bound to repair damage which you inflicted on someone from error, while you intended to harm another, e.g., if you burn the house of Caius, which you think is the house of Titius your enemy? - There is a twofold probable opinion. The first, which several and grave theologians hold, affirms, because in that case all conditions required for urging restitution are present, namely an unjust action, an efficacious cause of damage, and theological fault.

The second, "with Leander, Molina, Tamburini, Lugo, La-Croix... denies that he is bound to restitution, provided he did not intend, not even confusedly, to burn the house of another than Titius.... The reason is that for the obligation of restitution which arises from damaging, principally made because of injury, formal injury is required; nor does material injury suffice, and only effective injury without intention, just as neither does merely affective injury suffice when the external work has not been completed, as this would be. For Cardinal de Lugo speaks thus: 'When I intend to inflict damage on Titius, with the intention of bringing injury to him alone, anyone else being excluded, if afterward through invincible error I injure Caius, the injury with respect to Caius is not formal and affective, but only material and effective, and merely accidental, since I did not have the intention of injuring him, neither in particular nor in general; and therefore I am not bound to restore to him damage which arises from injury. It does not avail to say that for the obligation of restitution it is enough to intend some unjust action and execute it; for the cited doctors respond that for the burden of restitution by reason of damaging, an action materially unjust alone does not suffice, but in addition an action formally, or voluntarily, injurious toward the other who is injured is required. But this voluntary injurious action is lacking in our case, since the action happens beyond the intention, and it is not formally injurious to anyone; for if I intend only to injure Titius, and exclude anyone else, then I voluntarily offend no one: not Titius, because in fact he is not injured; not the other, because with respect to him my action is altogether involuntary, and therefore the error is about the substance.' Thus St. Alphonsus, 629. But soon showing the distinction between damaging and theft, the Holy Doctor adds: 'For in theft it is not attended to whom he wished to do injury, but whether he truly wished to accept the thing while the owner was unwilling, since the obligation of restitution because of damaging seems to differ in this from restitution because of theft: for in damaging injury to the person of the owner is principally intended, and his damage accessorily; but in theft unjust profit is principally intended, and injury of the owner accessorily; and therefore error of owner, in the case of theft, seems to be about a quality, but in the case of damaging about the substance.' Certainly injury is done to a person, and if it is not done to a person, what injury can there ever be?" Cf. L. 628.

1371 To what is the damager bound in goods of the soul? - Whoever, by fraud, lie, force, fear, or another unjust means, or being obliged from office, by his action strives to inflict on someone spiritual damage, whether of the natural order, e.g., by depriving him of memory, reason, etc., through poison, a potion, etc., or of the supernatural order, e.g., by inducing him into sin, into error against faith, etc.; or strives to deprive him of some good, whether of the natural or supernatural order, e.g., lest he learn a science or art, lest he enter religion, etc., is bound from justice to remove that unjust means. Moreover, he must repair damages which come from that unjust means, provided those damages can be repaired in the same order. The reason of both is that anyone has the right that damage not be unjustly inflicted on him, or that he not be impeded from attaining a good. L. 660-662; St. Thomas, Quodl. 5, a. 25; C. A. 1299, 1300.

But if someone not obliged from office, and without fraud, lie, force, fear, or another unjust means, by his action is the cause to another of some spiritual damage, whether supernatural or natural, or of privation of some good, he is bound from charity to impede, if he can, with greater or lesser inconvenience to himself according to the greater or lesser danger of another's damage, and according to the greater or lesser good of which the other is deprived, lest his action harm his neighbor. For if he does not do this, now his action, the cause of another's damage, which from the beginning was perhaps altogether inculpable, when he now adverts to the subsequent damage, becomes altogether culpable. And if from the beginning it was culpable, he ought not persevere in the fault. Yet he is held to no reparation of damages from justice, e.g., if someone by bad example alone or depraved persuasion, without force and fraud, induced another to sin; or if someone gratuitously, without any obligation of pact or office, and fraud and deceit excluded, badly taught another from mere negligence or ignorance. - L. 660.

1372 To what is the damager bound because of unjust homicide? - Homicides or mutilators more probably must restore nothing precisely for life, member, etc., because these are not estimable by price. But they are bound to compensate all other temporal damages of which homicide was the efficacious cause. L. 7, de His qui effuderint, Dig.; C. A. 1325 ff., 1329; C. B. 823; L. 626.

1373 Resolutions: A homicide or mutilator is bound to compensate damages which are inflicted on the injured person himself before his death, such as expenses made in curing the illness, and whatever during that time and for that cause he lost from interruption of work, omitted business, impeded profit, etc.; unless these are condoned by the injured person himself, they must be paid, in his absence, to the heirs, whoever they may be, to whom the real rights of the killed man pass. L. 630, 631; G. 725; C. A. 1325, 1326, 1337. He must compensate damages necessarily coming to the wife, children, or parents of the killed man. For the unjust homicide is bound to restore also to those to whom by his unjust action he per se inflicted damage. But to those whom the killed man ought to have and could have supported, with attention to age, health, etc., by his unjust action he per se inflicted damage. Therefore. But since the injured right of these persons is not the right of the killed man himself, the latter cannot remit it to the killer. From the very reason adduced, the quantity of compensation to be made by the killer toward such persons is clear. Namely, speaking of itself, he is bound to restore as much as the killed man was bound and able to furnish for their necessary sustenance, and that owed to their state, according nevertheless to the hope of that sustenance. To the wife, etc., not to others whom perhaps the killed man supported, because damage happened to them accidentally. Sustenance: therefore if they are in need, and insofar as and as long as they are in need. Lugo d. 11, nn. 81, 82, 88; L. 630, 631, 632; C. A. 1325-1327, 1329; C. L. 2384 ff.

He must likewise compensate all other damages to the wife, children, or parents of the killed man, for whom the killed man was going to gain and probably was going to leave goods, according to the estimation of this frustrated hope, if namely the killer foresaw this; for by unjust means they are deprived of the attainment of these goods. Cf. 1367. He must compensate whatever damages, and of whomever, which follow necessarily, per se, and unjustly from the death of the killed man; such are damages of creditors. For by killing, he unjustly and with the greatest force impedes the debtor from satisfying the creditors. Cf. 1367. Nor can the killed man condone these, because he has no power of disposing over the rights of others. But others simply deny this obligation, Lessius l. 2, c. 9, dub. 26; others oblige him only in the case in which the one injuring foresaw the damages of creditors, which certainly is altogether necessary; and others assert that the homicide is not bound to restore to the creditors of the killed man, even if the homicide foresaw their damage, provided he did not intend it. Yet that direct intention, whether it is present or absent, does not change the nature of that externally unjust action toward the creditors, and of the most efficacious cause of their damage. Indeed, if the killing, considered objectively, is not a per se cause of their damages, it certainly is not made such by this extrinsic intention. L. 584, 613, 633, 634, 636; C. B. 843 ff.

1374 Note: Although a homicide is punished with capital punishment, the obligation of restitution passes to the heirs. C. A. 1337. For these succeed both into the rights and into the real debts of the deceased. Yet several judge the heir excused from restitution if compensation of damages is not sought, because then the parties are presumed to condone. L. 631, 705.

1375 Whether he is bound to anything who kills another in a duel? - Resp. Negatively, more probably, whether he was the challenger or the challenged. For the one himself who was killed, by consenting to the duel, placed by his consent the whole necessary and sufficient cause of those damages. Except unless he induced the other by force or grave threats, and thus as though coerced him. L. 638.

1376 To what is the damager bound because of stuprum and fornication? Two things must be distinguished: simple injury and damage. Simple injury is compensated by satisfaction; and this is owed both to the woman who unwillingly suffered stuprum, and, regularly speaking, to her parents; if namely it has become known to the father, and the daughter still remains in the father's family, although she is no longer under paternal power. By satisfaction: namely by asking pardon, showing honor, with humble submission of oneself. L. 641. For merely natural damage, or for lesion of bodily integrity and loss of virginity, nothing, at least more probably, must be restored, because that damage cannot be compensated by money. L. 640. Even for temporal damage which has followed from shameful intercourse, nothing, except the education of the offspring, must be restored when the woman consents to the solicitation; neither to the consenting woman herself, because injury is not done to one knowing and willing, nor to her parents, because no strict right of theirs is violated. Except nevertheless if the fornicator himself reveals the crime, and damage comes to the woman and her parents from the defamation; this certainly must be repaired. C. A. 1328; Gousset 1012; L. 641.

If the violator has violated the girl by force, fraud, deceit, threats, he is bound to repair every damage coming therefrom to her or her parents, because he is the efficacious and unjust cause of this damage. L. 641; C. A. 1328; C. B. 825, 847. Damage must be repaired, namely if the woman, from lost virginity, either can no longer marry, or cannot enter except into worse marriage. But damage from this is present if the stuprum is revealed, by no means if it remains hidden; and therefore restitution then ceases. But if it is revealed by the fault of the woman, although she herself suffered force, she must impute the damage to herself. But if it is revealed by the fault of the man, he is bound to compensate the damage, although the woman consented and had already been corrupted. But if it is revealed by the fault neither of the man nor of the woman, and the woman was unwillingly oppressed, the man took upon himself the danger of damage and is bound to restitution. L. 640, 641, 642, 646.

Restitution consists in this: that the man either dower the woman or take her as wife. Dower: namely if she has no dowry; or, if she has an insufficient one, that he increase it so that the woman can marry equally well. Take her: if namely the woman wishes, lest injury be added to injury if she is coerced. But it belongs to the woman to choose either to accept dowry or to enter marriage; for she cannot be compelled to accept dowry, since the damage inflicted cannot otherwise be repaired more to equality than by marriage entered into; and if the woman wishes marriage, the man, of himself, is bound to marry her in the forum of conscience, especially if he promised marriage, or if the girl whom he seduced conceived thereby, to impede scandal and to secure the lot of the child. Lugo, Resp. Mor., l. 1, d. 44. Yet, because coerced marriages often have an evil outcome, hence doctors commonly teach that it suffices if the man dower the woman, so that she can marry equally well; and, they say, the man is bound to marriage only if he cannot dower the woman, provided he can do this without far greater damage to himself, as, e.g., if the woman is of far inferior condition, if great scandal is feared from the marriage. But dowry is owed only to the woman whose interest it is to marry, and begins to be owed from the time when it is sought. Wherefore, if it has not been sought, and the woman marries equally well or dies, nothing is owed. - L. 641, 642, 644, 648, 649; l. 6, n. 104, 851; Lugo d. 12, nn. 8, 9, 11, 12, 14, 16, 17, 18; Resp. Mor. l. 6, d. 19; C. L. 2391. Each is bound to recognize and feed the son born, because he is the son of each. If the son cannot be recognized without infamy, and the woman suffered force, the man alone is bound to feed him, C. A. 1328; but if the woman makes gain from her body, she alone is bound to feed the son. But in default of the violator, the mother must undertake care of the son, although she admitted no fault, because she is the mother. But then she preserves recourse against the corruptor, who is bound to compensate her for all expenses which she made on the occasion of the offspring.

But if the woman consented to the sin, according to Roman Law the mother is bound to feed the infant for three years, and afterward the father must provide for him. According to C. I. and C. G. nothing is expressly established. Yet jurists recognize that parents are equally and in solidum obliged at least to feed and educate legally recognized children. This is drawn from C. I. 138; C. G. 203. According to C. A. 139, 141, 143, 163, 166 ff.; C. H. 165; C. B. 1707-1709, 1715, the father is principally obliged, and in his default the mother. But even if the children have not been recognized, nevertheless by natural law the same obligation falls on them. - Carrière 1371; Gousset 1016. According to C. B. 1717, an inquiry of paternity is had, and in cited arts. 1707-1709, 1715, there are obligations, toward the son, of the mother; and, toward the son and mother, of the father. Likewise according to C. He. 302 ff., the mother and son have the right of inquiring concerning the father; and the same obligations of the father toward the son and toward the mother are declared, and in the case also in which he promised marriage to the mother before intercourse. According to C. A. 163, 164, unless he confesses, the father is presumed to be he who had intercourse with the mother at a time apt for conception of the offspring. And the proof is full if his name has been duly consigned in the books of the baptized, with the testimony of the pastor and godparent added. According to C. H. 134 ff., the father and mother are bound to recognize a natural son when some writing of theirs is undoubtedly present, by which they expressly recognize their paternity or maternity; and when, as regards the father, the son is in continuous possession of the status of natural son of the required father, proved by direct acts of the same father or of his family; and when, as regards the mother, the fact of childbirth and the identity of the son are fully proved. A recognized natural son has a right not only to food, but indeed also to a hereditary portion which is owed to him according to the same Code, art. 840. Yet a recognized natural son is of a distinct condition with respect to a legitimated natural son. For the latter succeeds in the first place, and the recognized son in the third place after descendants and after ascendants, art. 807.

1377 To what is the damager bound because of adultery? - Whatever has come to an illegitimate son, as though legitimate, from a false cause must be restored. Hence "there must be restored for the expenses which the husband makes in the food of another's offspring. Likewise what for that cause he gives to him, or leaves after death, which indeed must be rendered to the other sons or coheirs. Likewise if the consanguineous relatives of the husband, thinking the son to be legitimate, give or leave something to him with that in view. For all these things they do and spend from a false cause, and the unjust deceit of the adulterer." Lugo d. 13, n. 2, 34 ff.

On the contrary, what comes in any way to the adulterine son from the mother and maternal consanguineous relatives, by donation, legacy, testament, must not be restored. But both the adulterine son himself and his adulterous parents must restore. The adulterine son must restore from the thing unjustly accepted, and therefore he must restore those things which he still has, or their equivalent in which he has been unjustly made richer. - The parents must restore from unjust damaging, and therefore they must compensate the damage which follows per se and as it were necessarily from the adulterine son being held as legitimate, namely the expenses made by the husband, or by his ascendants, for feeding, sustaining, and educating the adulterine son; and those things which the adulterine son received from them, not from other consanguineous relatives, by gift, testament, succession.

What he received from other consanguineous relatives as brother or nephew is accidental. - Lugo d. 13, nn. 37, 40; L. 659. But the parents must restore, namely 1. the adulteress, unless she was unwillingly oppressed, by leaving more to the legitimate children, by living more sparingly, by administering the family property more diligently; 2. the adulterer, unless the mother could easily have removed the son. But each is held in solidum, if the crime was voluntary on each side, because the whole must be imputed to each.

If the adulterer extorted the consent of the woman by force or grave fear, he alone is held to repair the whole damage. Lugo d. 13, nn. 9, 13; Less. l. 2, c. 10, dub. 6, 7; L. 659; C. B. 826, 847. But the son must restore if it is certain and evident to him that he is adulterine. Likewise his parents must restore if it is certain and evident that he was conceived from adultery. - Lugo d. 10, n. 17.

Restitution must be made to those who expended or gave, and, when they are deceased, to their heirs; restitution must likewise be made to the legitimate children injured because of the adulterine son, if the illegitimate son accepted the inheritance together with the legitimate ones. L. 659. A cause justly excusing from the aforesaid restitution is if it cannot be made without grave danger and damage to life, liberty, or reputation. Lugo d. 13, n. 58; L. 653. If the crime has become known to the husband, they must compensate the personal injury by asking pardon, by signs of sorrow and submission, and by other things of this kind. Ithur., Cas. 6. If no offspring followed, no restitution is to be made. For then by adultery no damage is inflicted, but only simple injury to the person.

1378 What in doubt whether the offspring is the husband's or the adulterer's, or from such adulterer rather than from some other? Resp. To the 1st: More probably, the adulterers are held to nothing, because the damage is not established. L. 657; Lugo d. 13, n. 17, and many others against others who say restitution must be made proportionally. Resp. To the 2nd: The first opinion holds that each adulterer is held to restitution proportionally. The reason is that the damage is certain, and it is established that it was done by one or the other; moreover, each is an efficacious and unjust cause of the uncertainty which prevents compensation from being demanded determinately from one. La-Croix l. 3, p. 1, n. 704; p. 2, n. 337; Lugo n. 19; Roncaglia c. 2, q. 3. The second opinion denies, because a certain burden cannot be imposed where the obligation is doubtful. Nevertheless, except if the second adulterer adverted, at least implicitly, that by his sin he would be the cause of uncertainty. Likewise, if the adulterers perpetrated adultery by common counsel, or if neither was ignorant that the woman had already been known by another. L. 658. - Elbel, de Actib. human., 161 ff.; cf. here 1369; C. B. 830.

1379 Whether the woman is bound to reveal her crime if she cannot repair the damage in another way? - Resp. Negatively, generally speaking. The reason is 1. because commonly this revelation cannot be made without great infamy for the woman, and often without danger of death, or perpetual hatred, or other grave evils. 2. Because, even with such a means employed, she could repair the damage only with difficulty, especially since the son is not bound to give faith to the mother. Cf. 1380. They commonly except if the mother is of ruined reputation, etc. L. 653. "To the woman who, while her husband is ignorant, conceived offspring from adultery, although she fears to confess this to her husband, penance is not to be denied.... But fitting satisfaction must be imposed on her by a discreet priest." C. Officiis 9, de Poenit. et remiss.; St. Thomas, Quodl. 5, a. 16.

1380 Whether the son is bound to believe the mother even swearing that he is illegitimate? - Resp. Negatively, because from law and common sense no one is bound to believe one witness, even of very proved faith. Yet it is otherwise if besides the testimony of the mother evident indications are added, e.g., the absence of the father for a long time. L. 654.

1381 Whether, if adulterers or fornicators were wealthy, and sent the offspring to a foundling hospital, they would be bound to repay the expenses? - There is controversy.

The first opinion affirms. The reason is that foundling hospitals are instituted in favor of infants, not of parents; nor are their founders to be presumed to have wished to exempt the rich from paying expenses. Lugo d. 13, n. 3; Bouvier, de Restit., p. 2, art. 2; Carrière n. 1373; Rousselot, opusc. de Sexto Praec. - The second opinion denies, because those foundling hospitals were erected for all infants indiscriminately who are cast off by parents, whether they pertain to rich or to poor progenitors. Nor is it an obstacle that subsidies are furnished by the Government or Municipality for those little children, because these are generally attributed for abandoned little children, without attention to parents. In addition, hospices of this kind were instituted for this end, that illegitimate infants be freed from the danger of death, both eternal and temporal, to which they would be especially exposed unless they were received in those pious places. For how many impious and barbarous parents has fear of infamy driven either to procure the abortion of their offspring, or to inflict death on it? Moreover, the children of the rich no less than the children of the poor would incur such danger. St. Lig. 656, who thinks this opinion more probable.

1382 To what are soldiers bound because of damage inflicted on the occasion of military service? - Soldiers are held to nothing by reason of damage in common action, unless the injustice of the war is established to them, because they are not formally unjust damagers. - But soldiers in an evidently unjust war are held concerning all damages which they inflicted by private action; and each is held proportionally concerning damages inflicted by the whole army, unless they were compelled to wage war from grave fear; for then they did not exercise influence into the whole damage either by real action or by common conspiracy. But commanders or Princes are held primarily and in solidum concerning the whole damage inflicted by the army, because they are truly commanding; or, if they did not command the damage, they were bound from office to prevent it. - Lugo, Resp. Mor., l. 6, d. 16.

1383 Whether individual soldiers are held in solidum concerning the whole damage inflicted by the army, in default of others? - Resp. Negatively, more probably, because the individuals are not the cause of the whole damage, but only of a part. For individuals are neither the sufficient nor the necessary cause of the whole damage. Moreover, in practice they would be excused from absolute impotence.

1384 To what are conscripted soldiers who are deserters bound? - They are bound of themselves to return to the camp from obedience or from legal justice. The common good itself of public security to be protected demands military service to be furnished by citizens. For society has the right of its own conservation, and consequently to the necessary means, so that it may be defended from internal and external enemies. Moreover, military force is a means altogether necessary for this. Wherefore military laws of themselves are altogether just, and citizens are bound to obey them. But it is clear that for this law of military service to be just, more soldiers must not be required than are necessary for the security of the republic; and if sufficient volunteer soldiers are present, others should not be compelled to military service, since this is not done without damage to them and their families. But clerics, religious, and sons altogether necessary for feeding a family are to be exempted from the law of military service.

There are some who hold that the law of military service is merely penal, and that soldiers who desert the army sin in nothing. But this is altogether false, since the necessity of the very existence and common good of civil society requires an army, and another more sacred obligation is also added from the oath to be furnished. L. l. 1, n. 147; l. 3, n. 616. Except: 1. If they would meet excessive danger to salvation, e.g., if means of confessing were not available, etc. 2. If returning, they would be punished with death, galleys, or other most grave penalties. 3. If the war is evidently unjust. But certainly deserters are held to no restitution whenever the law does not require others in their place, because they in no way injure commutative justice, since they inflict damage on no other person. But it would be otherwise if others because of them had to undergo the burden of military service.

1385 To what are those bound who hired themselves for others and then deserted military service? - Of themselves they are bound to restore the price accepted to him from whom they accepted it, because there is lacking to them the reason for accepting the money, which is paid only because of the burden of military service. Yet this holds only where he who hired a soldier in his own place is exposed to the danger of undergoing military service. For with this danger excluded, although the deserter does not undergo the burden of military service, he freed the hirer from this burden of military service, which the hirer in fact intended in that hiring.

1386 To what are those not yet enrolled in the military bound, who withdraw themselves from it without just causes? Hired soldiers who by contract and agreed wage have obliged themselves to military service are held by commutative justice to follow it. If they do not furnish it, they are held to restitution and reparation of damage. - Conscripted soldiers who corrupt magistrates or physicians so that they may be declared unfit by them are certainly held to restitution if others must therefore undergo military service in their place. For they are cooperators, as commanding, or counseling, or in some other way, in injustice; for magistrates and physicians are obliged from quasi-contract. Those who by lies, frauds, or prior mutilation deceive the magistrates, according to the more common opinion, are obliged to restitution. The reason is that other exempt young men have a strict right that such means not be employed with their detriment; and those required by lot cannot decline the burden of military service legitimately imposed on them without strict injury, since the law or lots established by law constitute a strict right, by requiring some and exempting others from military service. Bouvier, de Restitutione, q. 2, art. 2. But they say that they are not the cause, but only the occasion of the damage which those suffer, for the efficacious cause of the damage is the military law. But this is false; the law alone is not the cause of the damage. And certainly, if they had observed the law, others would not be conscripted; but the cause of the damage is at the same time the law and the fact of those conscripted against the law. Wherefore they are not held to restitution if by law all apt young men are assumed to military service, because then they themselves inflict damage on no one. But practically speaking, restitution often is not to be urged in the preceding cases, either because those who use the aforesaid frauds do not believe that they sin against justice and it would be difficult to persuade them, or because it is morally impossible to repair the damage inflicted. He who would betake himself to another country to evade military service, so that he might live there, would in no way sin, because while absent he would not be bound by the law of his homeland, since the law cannot be extended outside its own territory. But those already designated for military service who withdraw from it, or obtain exemption without true causes, if no one is to be required in their place by law, sin against legal justice; yet they are held to no restitution. Gousset 1002. Cf. here 234.

But whether it is opposed to distributive justice that only families which have sons fit for military service undergo this burden? Several affirm, and therefore they would then wish that another burden be imposed on rich families if they do not have sons fit for military service. But how can this be opposed to distributive justice, if certain families do not have sons fit for military service and therefore are exempted from this burden? Since this can happen in advance to any family, the condition of all is equal. Otherwise distributive justice would be injured not only as regards families not having sons fit for military service, but also as regards the young men themselves, of whom some are fit and others are altogether unfit for military service. And then, with military service removed, a nation certainly would not endure one day in its being, and would be absorbed by a more powerful nation which desires to extend its dominion. And, by the same reason, all taxes would also have to be abolished, because all would be unjust. For those who have nothing pay no tax.


XXV. On Restitution from Contract

1387 Whether there is an obligation of restitution from contract? Restitution is the restoration of damage given. But damage is said from taking away. Wherefore restitution properly supposes something taken away and as it were diminished from our things. Hence the things which someone owes to another precisely by force of contract or quasi-contract, e.g., by force of sale, purchase, mutuum, commodatum, etc., he does not restore, but renders, as though giving back. Nevertheless, as restitution truly belongs by nature and by law, so also it can belong by pact. And thus, if a borrower by evil deceit broke vessels lent to him, by natural right he is held to restitution.

If by civil fault he did not guard them and lost them, by civil right he is held to restitution. If he took a fortuitous event upon himself, he is also held to restitution, not from natural or civil right, but from pact. Likewise someone is held to restitution and compensation of damages from pact when it is not fulfilled, or if he is constituted in delay. And the same obligation of restitution arises from quasi-contract: "as Princes, who are bound to preserve justice in the land, if robbers increase through their defect, are held to restitution; because the revenues which they have are as it were stipends instituted for this, that they preserve justice in the land." St. Thomas, 2. 2, q. 62, a. 7. - C. I. 1218 ff.; C. A. 919, 1295; Inst. l. 3, t. 14.

1388 Whether theological fault is required to induce the obligation of restitution for damage inflicted on another's thing, which was detained from some contract, e.g., of commodatum, deposit, lease, etc.; or whether juridical fault suffices? - There is a twofold probable opinion in this matter, one affirming, the other denying, concerning which we have already spoken in n. 1072.

1389 Whether theological fault is also required for the obligation of restitution because of damage inflicted on another in fulfilling an office, or in observing a quasi-contract, e.g., if a physician from inculpable error furnished a harmful remedy to the sick person? - Resp. Affirmatively, more probably. The reason is 1. because the obligation of restoring because of merely juridical fault in an office, or in a quasi-contract, cannot be proved either from natural law, or from positive law, or from the agreement of the parties. 2. Because such an obligation would be harmful to the public good; for from it upright and God-fearing men would be kept away from undertaking the affairs of others, as well as from public offices. - Except nevertheless: 1. If someone undertaking some office expressly promises that he will employ such diligence; for thus he is obliged from special pact, especially if for this reason he accepts a greater stipend. 2. When he tacitly promised such diligence, e.g., by boasting that he is better and more learned than others, and thus preventing the other from seeking one more learned or more diligent; for thus he deceived the other, and consequently is held to the damage following from his ignorance or negligence, even if this in itself was not theologically gravely culpable. Cf. 1072; Ithur., Cas. 27, n. 20; Gousset 923; C. A. 1299, 1300, 1306; Inst. l. 4, t. 3, §§ 6, 7.

1390 What is owed by reason of delay? If the obligation is in a certain sum of money to be handed over, which was not handed over at its own time, legal interest must be paid from the day on which the debtor is in delay, without the creditor being bound to prove the damages which he suffered, C. I. 1231; C. A. 1333. Indeed, from the day of judicial petition, or of special agreement entered into after the time of restitution has elapsed, interest of interest is owed. C. I. 1232. Cf. here 1105, 1106; C. A. 1335. If the matter of the contract is not money, but another thing, and the debtor is in delay in handing over the thing, the thing remains at his danger, although before the delay it was at the danger of the creditor. C. I. 1219. If compensation of damages has been determined by agreement, one must stand by it, C. I. 1230. Otherwise, with deceit not intervening, only damages are to be compensated which were foreseen, or could have been foreseen at the time of the contract, C. I. 1228. But with deceit intervening, all damages must be compensated which directly and immediately come from the unperformed fulfillment of the obligation, C. I. 1229. - C. A. 912, 913, 1324, 1333; L. 704.

1391 Whether there is an obligation of restitution from the sentence of a judge? There is no doubt that an obligation of restoring is present from the juridical sentence of a judge. This is established 1. from the common opinion of theologians; 2. because civil power also, when it legitimately commands, has the force of obliging in conscience. But the civil magistrate commands legitimately, whether according to law he imposes a fine to be paid, or also according to the same law settles lawsuits regarding property. Therefore. But that these laws are just is clear again 1. from the common authority of theologians; 2. from the fact that among all civil nations these laws have flourished and do flourish; 3. because these laws are especially necessary for the right rule of civil society and its common good, whence civil authority can in no way lack the moral faculty of making such laws. L. 631, 641, 711, 927; St. Thomas, 2. 2, q. 62, a. 3; q. 66, a. 5, ad 1.

1392 Whether there is an obligation of restitution from law? There is likewise no doubt, as is established from what has just been said, that an obligation of restoring is present immediately from the law itself, even with no juridical sentence of a judge


XXVI. On Restitution from Law or from Sentence of a Judge

1393 Whether in the remaining laws, while juridical fault stands, someone is bound to restitution before the sentence of the judge, and after it can compensate himself? - St. Alphonsus, 554, speaks of juridical fault, whether it alone, without theological fault, suffices for imposing restitution, and says: "Those laws which in certain cases altogether command restitution indeed oblige, even if sin is absent, but not before the sentence of the judge." But one condemned by a judge "to repair damage because of juridical fault can by no means compensate himself for such reparation, because the sentence of the judge for the internal forum also stands by the one suffering damage." Ithur., Cas. 27, n. 4.

Civil fault is justly restrained, because it is a matter of avoiding common danger of damage. - Therefore, although an owner is not bound to repair damages inflicted on a neighbor by his animals without his theological fault before the sentence of the judge, nevertheless he is bound after the sentence, nor can he thereafter secretly compensate himself. - Hence also "although precisely for life, member, killing, there is no obligation of restoring, nevertheless through the sentence of the judge the one injuring is compelled to satisfy for the injury." L. 631. - If in order to avoid damage, damage is caused to another, compensation is owed to him by him in whose favor that damage was inflicted. Thus according to C. L. 2396 seq.; C. A. 1320 ff.; C. I. 1154, 1155; C. H. 1905 ff.; C. L. 2394, 2395; Inst. l. 4, t. 3, 5.

1394 "Whether he who by frauds or lies, or false witnesses, prevents goods from being applied to the treasury which because of a crime, e.g., of a toll not paid or another, would be assigned to the treasury, is bound to restitution? - Resp. With Lessius... and others very commonly, that after sentence he is certainly bound; but otherwise before sentence, because before sentence the treasury has acquired no right to the penalty, which is not owed except after sentence; or because at least this right of the treasury to penalties is commonly accepted thus." L. 583. But cf. here 1367.

intervening. Consequently, civil law produces such an effect of restitution to be made in only a twofold case:


	When by the fact itself it transfers ownership, as are the laws of prescription.



	When again by the fact itself it impedes transfer of ownership, as are laws invalidating contracts by the fact itself, and laws decreeing the legal price of merchandise. Wherefore in no way is someone bound to a fine or to restitution before the condemnatory sentence of the judge, or at least a declaratory one, if the law is penal, or merely prohibitive but not invalidating, or even invalidating, but only by right, not by the fact itself.






XXVII. On Restitution from Unjust Cooperation

1395 Whether restitution is owed from unjust cooperation, and how many kinds are there? - Restitution must be made from unjust cooperation. For there is not always only one cause of damage given, and a cooperator in unjust damage to a neighbor is truly its cause. Hence all those who in any way are an influencing and efficacious cause of the damage that followed are held to restitution; and those who, obliged by office and obligation of justice to guard against damage, did not guard against it. But cooperation in damage to neighbor can be done in nine ways, of which the first six are positive, the later three negative. All are contained in the following verses: Command, counsel, consent, flatterer, recourse, participant, silent, not preventing, not revealing. St. Thomas, 2. 2, q. 62, a. 7; C. B. 830.

1396 What of the one ordering and of the one commanding? - One ordering is he who by his own authority compels another to execute something; but one commanding is he who, by free agreement, commits to another something to be executed, and thus, or with a wage promised, induces him to act, so that he may inflict damage on another in his name. - The one ordering or commanding is bound to repair every damage ordered and inflicted by force of the order or mandate; but otherwise if he only approves damage done in his name. The reason is that in the former case he efficaciously influences the damage. But as regards the latter case, mere approval of a deed pertains nothing to the reason of mandate; and therefore he who merely approves something already done neither ought nor can be called one commanding. L. 558; St. Thomas, 2. 2, q. 62, a. 7; E. M.

1397 Whether one commanding is bound to restitution if he revoked the mandate before the damage was inflicted? Resp. Negatively, if the revocation becomes known to the mandatary before execution of the mandate; but otherwise if it in no way or too late becomes known, because in the former case the mandate vanishes and does not influence the damage; in the latter it does not vanish and does influence. L. 558.

1398 Whether one commanding is held concerning damages which come to the mandatary in the execution of the mandate? La-Croix with others affirms, because one commanding, by ordering damage, is judged to take upon himself the obligation of preserving the mandatary unharmed. But it seems that this must be restricted to the case in which the one commanding coerced another by fraud, deceit, force, or fear, unless the damage is altogether fortuitous, having no connection with the commanded act. Otherwise the mandatary seems voluntarily to have taken upon himself the whole burden and its consequences; and unless a pact about indemnity preceded, the one commanding will be held not from justice, but only from a certain equity. But not even from equity, if knowingly and willingly he accepted that dangerous mandate. - Gousset 950.

1399 Whether one commanding is bound to repair damage which the executor from invincible error inflicted on another? - Resp. Negatively, because the true cause of the damage is the error of the mandatary. Nevertheless, it must be excepted if perhaps it was too difficult to avoid the error. For although all agree that the one commanding is not held concerning damages which the mandatary inflicted beyond the mandate, yet they limit this if it was in the power of the mandatary to preserve the limits of the mandate. Therefore, also in the case if it was not morally possible to avoid the error, the error must be imputed to the one commanding. C. B. 278.

1400 Whether a superior, ratifying damage, is to be compared to one commanding? Resp. Negatively, if the ratification follows the execution of the damage, because then it cannot influence the damage. But otherwise if it precedes the damage, or regards the proposed infliction of damage and truly influences it. L. 558.

1401 What of one counseling? One counseling sins against justice whenever knowingly and willingly he furnishes an iniquitous counsel by which another is efficaciously induced to inflict damage unjustly, because the damage is imputable also to him. This is also established from proposition 39 condemned by Innocent XI. Hence one counseling who in good faith gave damaging counsel, once the truth is known, is bound to retract it, and indeed from justice. But one counseling is not bound to restitution if the executor was already determined of himself to damaging, so that even without that counsel he would have inflicted the damage; because then the counsel did not efficaciously influence the damage. But it is otherwise if the executor was also efficaciously moved by that counsel, because then it is truly an efficacious con-cause of the damage. L. 561, 562; St. Thomas, 2. 2, q. 12, a. 2, ad 4; a. 7; Gousset 952; C. A. 1300, 1315; E. M.

1402 Whether one counseling is bound to restitution who revokes his counsel before the execution of the damage? Resp. Negatively, if the counsel was naked, that is, simple, because by revocation the whole force of the counsel is removed.

If the counsel was clothed, or supported by motives, there is controversy. Probably also negatively, provided other motives were employed in the retraction, at least equally efficacious, because then the damage is only from the malice of the other, and the counsel is the occasion of the damage but not the cause. Thus Azor, etc., against others whose opinion St. Lig. says is more probable. Except if to a thief determined to inflict damage you showed the way of entering the house which otherwise he would not have found, or something similar; because your cooperation then was truly efficacious, especially if you foresaw that the thief would not change his depraved plan, unless nevertheless you warned him to whom the damage threatens, to which in the case you are bound, as the doctors cited by St. Alphonsus, 559, judge, if without equal or greater damage you can warn the one to be damaged about the impending damage. L. 564; Gousset 955.

1403 Whether one counseling a lesser evil to avert a greater is bound to restitution? Resp. Negatively, if the matter concerns the same person, because the counsel favors him, far from harming him; but otherwise according to many, if the matter concerns another person of whom the damager was not thinking, because this person is deservedly judged reasonably unwilling. L. 565, 577. Yet others hold the contrary, led by the reason that this is not to induce to a lesser evil, but to remove from a greater. Vasquez, Op. de Scand., art. 1, dub. 2, n. 14; Turrianus, de Fide, Spe, etc., disp. 95, dub. 6.

1404 What if another is already determined to damage, e.g., to killing, and you persuade only the mode, namely that he kill by poison, not by sword; in that place, not in another, or at that time? "There is a twofold probable opinion. The first says that you are bound to restitution, because by persuading the mode you concur to the substance of the damage; but by persuading that the damage be inflicted sooner, you are the cause of the whole damage, since the other could have changed his mind during that time.... The second opinion absolutely excuses from restitution, provided it is certain that the other would not have changed his depraved mind.... The reason is that the one counseling then is not an efficacious cause of evil as to the substance of the damage; and this is more probable to me.... And thus likewise they most probably excuse from restitution him who materially cooperates in damage to the owner, namely when the other would still certainly have inflicted the damage without his cooperation, e.g., if someone holds a ladder for him who would climb even without help." L. 563, 576.

1405 Whether one persuading damage from ignorance, but with grave fault, is bound to restitution? - If he gives counsel from his state or office, e.g., of advocate or confessor, he is bound, because then he is truly the unjust and efficacious cause of the damage. If he is not such a person, he is not held toward the one asking counsel, unless deceit is present, or he affects great expertise which he does not have; for that one ought to impute it to himself if he is deceived, since he asks counsel from an unskilled man. But he is held toward a third person if he foresees that damage will follow to him; for one inducing another into an error harmful to him is the unjust and efficacious cause of the damage. - But one giving inculpably a counsel harmful to another is afterward bound, when he adverts to the matter, from justice to do as much as he can, yet without great inconvenience, lest damage occur. L. 564; Gousset 954; C. A. 1299, 1300, 1315.

1406 Whether one knowingly counseling evil to another is held also concerning damages which the latter suffered by executing the depraved counsel? - Resp. Negatively, of itself. The reason is that he inflicted no injury on him, since no injury is done to one knowing and willing. Yet it is otherwise if the one counseling so circumvented the executor by frauds or sophisms that the latter did not advert to the iniquity of the counsel. Cf. n. 1398.

1407 Whether one counseling is held primarily, or only secondarily, to restitution? - Of himself, he is held only secondarily, because the executor is the principal agent, as one who is judged, speaking of himself, to act in his own name and for his own utility. L. 560.

1408 What of one consenting? - One consenting is held to restitution whenever he knowingly and freely emits a vote or sentence on which the violation of another's right directly depends; that is, whenever he gives efficacious consent to the damage or injury of neighbor. Efficacious consent: because if the consent did not efficaciously influence the injury, he would not be held to restitution, since he would consent affectively indeed, but not effectively, to the harm. Likewise if, with fraud or special pact excluded, he by his vote impeded another from attaining a good to which he had no right. - He is not held concerning damage who authentically revokes the sentence or vote previously given before the wickedness is consummated; nor one voting in good faith, although when the error is detected he is bound from charity, indeed from justice, to revoke his vote, if by time this is permitted to him. - L. 566; St. Thomas, 2. 2, q. 62, a. 7.

1409 Whether one consenting, who gives an unjust vote, is bound to restitution if there are not lacking other votes already sufficient for the damage?

It is certain that all consenting are equally bound to restitution if they gave their votes by agreement, since, once the conspiracy is entered into, there is one moral action of all. It is also certain that all consenting contract the obligation of restoring when they cast their vote at the same time; because since none was then prior or posterior, the sentence resulting from the sum of votes is deservedly attributed to the individual voters. - It is also certain that those are not to be excused from restitution who first give a vote before the number is completed, even if they foresee that others who consent will not be lacking, because they truly influence the damage. For although without them it would have been inflicted, nevertheless through them it is in fact partially inflicted. But whether, with conspiracy and simultaneous casting of votes excluded, the last voters can be excused from the obligation of restoring when the number of votes required for the definition of the business has already been completed, is disputed. Several grave theologians affirm, because voters of this kind are in no way the cause of the damage, since it has already been sufficiently prepared and determined by others. Others deny, because since a sentence is never judged perfect unless it is concluded by the casting of all votes, the last influence the unjust sentence no less than the first. Lugo d. 19, nn. 17, 22; L. 566, 574.

1410 Whether he contracts the obligation of restoring who does not cast a vote when he can cast it? Resp. Negatively, when the right of casting a vote has been conceded to someone as a mere grace or favor to him, because no one is compelled to use a privilege, and consequently here he inflicts no injury on another. - Resp. Affirmatively, if it had to be given from office, and its omission were the efficacious cause of grave and unjust damage. Cf. n. 705.

In present civil society, Ministers, Senators, Deputies, and others of this kind have the vote from an office and public function undertaken. Likewise citizen electors, who are endowed with certain qualities required by law, have the vote from the privilege of the law. A right of voting of this kind is to be exercised for the common utility, from legal justice, which looks to the public good of the community. Hence this privilege and right of voting, by reason of the conditions required by law, is at the same time an office or obligation of voting by reason of the public good, from legal justice. If Deputies before their election announce a program, e.g., of defending divorce, of expelling religious orders and usurping their goods, etc., are not their electors held for the damage as quasi-mandators? Do not Deputies publicly assert that they execute the mandate of their electors? But if electors abstain from casting a vote, they can indeed sin against legal justice; nevertheless they are not held to restitution, because they are not held to voting from commutative justice.

1411 What of the flatterer? - A flatterer is said to be one who by praising, flattering, or blaming moves another to inflict damage. He who has induced another to inflict damage, by proposing praise, or otherwise the disgrace that will follow, is held for the damages. For such cooperation has the character of counsel, since, namely, motives for acting, of themselves commonly efficacious, are proposed. Wherefore the flatterer is subject to altogether the same obligations as one counseling. - Those who represent to a man affected by injury the greatness of this injury in such a way that, moved by it, he takes revenge, are held to restoring, provided they adverted at least probably that damage would follow. But he is not held to restitution who approves or ratifies a deed already perpetrated, unless he is the cause why restitution is not made, or new damages are inflicted. L. 567.; St. Thomas, 2. 2, q. 62, a. 7.; E. M.

1412 What of recourse, or of one harboring, or providing refuge?

One harboring, namely he who knowingly and freely provides refuge and security to a robber, is held for the damages arising from this. For in this way he efficaciously and unjustly determines, or makes firmer, the will of the thief in the purpose either of stealing, or of not restoring, or of stealing again. In like manner merchants, and especially innkeepers, and all others who receive stolen things, the thefts of sons of the household, servants, etc., or conceal them, or even are accustomed to claim them for themselves in payment for merchandise, drinking bouts, etc., are held to restitution. - Among those harboring are not to be counted those who receive at home friends or blood relatives who are malefactors; nor those who conceal them under hope of amendment, or show them the way by which they can flee, when they are sought for prison or for death. L. 568.; St. Thomas, 2. 2, q. 62, a. 7.; C. A. 1314.

1413 What of one participating? - A participant is twofold: one in the prey, another in the damaging action. One participating in the prey is held to restitution of the part which he received and keeps with himself. For he is a possessor in bad faith of another's thing. One participating in the damaging action, or concurring with another, whether immediately or proximately, in physically inflicting damage, is held to restitution. For immediate cooperation, e.g., carrying off money together with a thief, helping him, is cooperation in the damage itself. But proximate cooperation is that which already begins to injure, e.g., breaking open the door of a house with a thief, and therefore contains injury and brings in the obligation of restitution; namely, unless fear of a graver evil excuses. One participating in the damaging action only mediately or remotely is excused from restitution. For mediate and remote cooperation contains no injury, and is forbidden by charity alone. Nor is it forbidden even by charity if the act in itself is not intrinsically evil, and one furnishes it to avoid grave damage. If the one inflicting damage would certainly have inflicted it in the same way without another's cooperation, the cooperator is excused from restitution, because cooperation is not understood if superfluous work is furnished; for instance, holding a ladder for one climbing, who without such help would have climbed well enough by himself. L. 563.; Billuart diss. 8, art. 13.; St. Thomas, 2. 2, q. 62, a. 7.; L. 571.; C. A. 1313.

1414 Whether immediate cooperation to damage of neighbor in matter of justice is ever licit? As regards damage to life, it is never licit to cooperate immediately, not even with danger to one's life, because it is never licit directly to kill an innocent person. As regards damage to members, likewise it is never licit, even to avoid death, to concur immediately in another's mutilation, unless perhaps for averting his death; because then it is rather to save life for him. - As regards damage in goods of fortune, three cases are commonly admitted in which, from grave fear, cooperation is licit, for the reason that the owner is not judged reasonably unwilling: namely, 1. if the cooperator can and wills to repair the damage, when perhaps he is held to this; 2. if grave damage would equally and certainly have been inflicted by the principal agent without the cooperator; 3. if the damage is slight with respect to the owner: for then from charity he ought to bear it with an even mind.

But it is controverted whether it is licit for you to cooperate immediately in grave damage of neighbor from very grave fear, e.g., of death, if you cannot or do not wish to repair the damage. Some deny it, because the act seems intrinsically evil, since it injures the right of neighbor, who deservedly is supposed to be reasonably unwilling. And indeed the injured person is not held to consent to this cooperation either from justice, which does not oblige one to save the life of another with so great a burden to oneself, or from charity, which likewise does not urge with so great an inconvenience. Yet others probably affirm it. For one placed in extreme necessity can secretly take that by which he may avoid death, because then all goods are common.

Why therefore will he, to whom death is threatened, not be able to cooperate in the secret taking of the goods of neighbor, in order to rescue his own life from proximate danger? Can the owner be reasonably unwilling? Moreover, with the will of theft excluded, that material action, e.g., of taking and carrying away money, is in itself indifferent. - L. 563, 571.; H. A. tr. 10, n. 56.; St. Thomas, 2. 2, q. 78, a. 4.

1415 What of the silent one, the one not preventing, the one not revealing, or of negative cooperators? Negative cooperators are those who do not impede the damage of neighbor, when from pact or from office they are held to impede it. They are commonly called the silent one, the one not preventing, the one not revealing. The silent one is he who does not speak, does not cry out, does not forewarn the one to be damaged, while he is held to this from office or contract. One not preventing is said to be he who, while damage is being inflicted, does not resist, does not guard the thing, although he ought to furnish this from justice. One not revealing is called he who, after damage has been inflicted, does not denounce the damager to the injured owner, or to a superior, although from office and therefore from justice he ought to denounce him.

No one by reason of damage not impeded is held to restitution unless he is held from justice to impede it; for he who is not bound to impede damage from justice is obliged from charity alone, the violation of which does not oblige to restitution. All who are obliged from contract, or from office, to impede the damage of another, if they culpably neglect this, are held to restoring; for they ought from justice to impede damage. Therefore, if they omit it, they sin against justice, and consequently are obliged to repair damages. In order that one cooperating negatively be held to restitution, it is necessary that he could have impeded the damage without grave inconvenience; because neither a contract nor positive law is usually accustomed to oblige, at least for the most part, with a grave burden. Nor likewise is he held who does not prohibit, because he would attempt this in vain. Here belong those who hire out their work to others for impeding damage, such as guards of fields, forests, etc. Those also are held to compensation of damage who ought to be over others in some office, if those others cause damage in it, so long as they remain under their vigilance; those who choose and admit incapable or dishonest persons in the management of some business, for by that very fact they assume upon themselves the damages which those persons can inflict in exercising that office; those who inhabit buildings, if someone from their household under their custody, e.g., if a boy not yet having attained the use of reason, throws something into the public way with damage to passers-by; those who do not impede the damage of others from their own thing, e.g., from their animal running through another's field and doing pauperies, from their buildings collapsed by ruin, etc. For from commutative justice each one is obliged that damage not be inflicted on others through his things just as through his actions. Namely these are held from quasi-contract, from quasi-delict. C. I. 1151. seqq.; C. G. 1328. seqq.; C. A. 1309, 1320.; C. L. 2380, seq. 2394. seqq.; C. B. 831, 839, 841.; L. 573.; St. Thomas, 2. 2, q. 62, a. 7.; Cf. 683. "Pauperies is damage given without injury of the doer; for an animal, which lacks sense, cannot have done injury." L. Si quadrupes 1. Si quadrupes pauperiem fecisse dicatur Dig.

1416 Whether a confessor is held to restitution if, from grave negligence or ignorance, he omitted to admonish a penitent concerning restitution to be made? Resp. More probably negatively. For although from office the confessor is held to instruct the penitent well, and therefore sins gravely if he omits this when it is necessary, nevertheless he is not held to this from an obligation toward a third party. Except if the silence of the confessor is equivalent to positive approval, e.g., if, having been questioned, he avoids an answer in such a way that the absence of obligation is suggested to the penitent. L. 578.

1417 Whether a counselor is held to restitution if, through omission of a vote, he did not oppose an unjust sentence? Resp. Affirmatively, if he ought to cast a vote from office, because an office is to be fulfilled from justice, at least commonly speaking, and with a just cause excluded, and unless one sees that he will accomplish nothing by his vote. Resp. Negatively, if he has the right of voting from mere privilege, or from mere favor; or if he could cast a vote only from mere charity; for then he can omit the vote without injustice. Lugo d. 19, n. 61 seq.; L. 574.

1418 Whether he is held to restitution who accepted money from a thief in order to be silent, if he ought not from office to cry out? Resp. More probably negatively, at least of itself. The reason is that he could be silent at the prayers of the thief without injustice, since he is not held from justice to cry out. Therefore, by parity, he can be silent on account of gifts promised or handed over without injustice. But it would have to be said otherwise if he accepted money in order to observe whether anyone was coming; because then he would cooperate positively in the theft. L. 571.

1419 Whether guards not denouncing damagers are held to compensate all damages and also to pay the fine? Resp. to the 1st: Affirmatively, of itself, because they are appointed to impede damages. Except if there is question of things of lighter moment, for which, from custom and the presumed will of the owner, secret admonition suffices. Resp. to the 2nd: More probably negatively, on account of the contrary practice, with which common sense agrees. But the reason is that, unless something else was expressly agreed, these men hire out their work that the owners not be affected by damage, not that they become richer. The same is to be said of a judge not exacting a punitive fine. For the judge is held to this by reason of vindicative justice, not to enriching another or the treasury, which is altogether accidental. Nevertheless, if a denunciation of the damager has been made before the judge, he is held to punishing and to procuring reparation of the damage. L. H. A. tr. 12, n. 73. Cf. here 1394.


XXVIII. To Whom Restitution is to be Made

1420 To whom must restitution be made? Restitution must be made to the certain and known owner whose right has been injured, whenever it can be done without grave difficulty and injury to another, and no other cause excusing from restitution is present. For through restitution all things return to their former state.

Hence he who has taken away a thing deposited with another, or leased or lent, must restore not to the owner but to the possessor himself. For the possessor cannot without injury be deprived of the right of custody, use, or possession, unless he himself consents. L. 596, 599.; H. A. 64.; St. Thomas, 2. 2, q. 62, a. 5.; C. I. 1241.; C. G. 1239.; C. A. 1424. Cf. 1343, 1351.; D'Annib., ed. 3, p. 2, n. 242. From C. I. 1243.; C. G. 1241.; C. H. 1163.; C. A. 1424., payment made to a creditor is not valid if he was incapable, unless it is proved that what was paid fell to his utility. On the contrary, from C. I. 1242.; C. G. 1240.; C. H. 1164., payment made in good faith to him who possesses the title of the credit is valid, even if afterward the possessor of the credit suffers eviction, for the possessor is held as the legitimate owner.

1421 To whom is restitution to be made when it is uncertain, whether unknown or doubtful, to whom the thing owed belongs? "When goods to be restored, or whatever debts, are uncertain, i.e., you do not know him to whom they are owed, or you cannot approach him, or restore to him; then if you have them without delict, as if you found them, or from a merchant, e.g., through error received two ells of cloth for one, and now he has departed, nor do you know where he has gone, you are held to employ some diligence in inquiring; after which, if there is no hope of knowing the owner, it is probable that you are not held to give them to the poor ... but can retain them for yourself," as if found.

L. 580. And this is valid both then when the owner of the thing does not know with whom his thing is found, and then when he himself knows with whom his thing is, as, e.g., if an unknown traveler left a thing in a public inn. For if he in no way claims it, and otherwise it is impossible to know him, the thing is understood as abandoned. But since it has not been lost, it will have to be restored if it is sought again. For the cause of possession cannot be changed.

Without delict; for a possessor in bad faith restores to the poor or to pious causes. For no one can become rich unjustly from another's thing. And if there is question of debt by reason of damage inflicted, restitution is also to be made to the poor or to pious causes. But if the owners are uncertain or doubtful, restitution is to be made to those to whom the thing more probably or probably is owed.

If the owner of the thing is uncertain or doubtful only among a few, e.g., three or four, "then restitution cannot be made to the poor, but the thing is to be divided among those among whom the defrauded person exists." But if the uncertain or doubtful owner is among many, e.g., among the inhabitants of a place, "then restitution must be made to the poor, as is had in C. Cum tu de Usuris.... Moreover it suffices that it be made to the poor of any place whatever. It also suffices that it be made to pious places, as they commonly teach.... But if many and various uncertain owners of some community have been affected by damage, then restitution is altogether to be made to the poor of the same injured community." L. 590, 595, 596.; St. Thomas, 2. 2, q. 62, a. 5 ad 3. "If, in the case in which you are held to restore a thing to the poor, you give it to yourself, truly needy, then indeed, even if afterward you are made richer, you are still not held to restore." L. 696.; Lugo d. 20, n. 8.; L. 580.

Whether, in the case of an unknown owner, restitution is to be made to the poor from natural law, from the presumed will of the owner, or from canon law, is a question among the doctors. From canon law. Namely, the restitution to be made to the poor of gain wrongly received from office, C. Cum sit 16. de Iudaeis etc., and from usuries, C. Cum tu 5. de Usur., is extended to all debts arising from delict. But this same disposition of canon law seems to be sought back from natural law, namely that, by that restitution made to the poor in place of the owner, society itself may be made harmless, and so provision may be made for its security; for theft both injures the peace and concord of private persons among themselves and injures the common good and commerce of society. Moreover, since the thing cannot be restored to its owner, nature itself and the presumed will of the same owner require that it yield to his spiritual utility.

"It is to be noted that concerning these uncertain debts a composition can well be made by the Bull of the Crusade.... This composition can also be made through the Sacred Penitentiary.... This composition is usually also conceded for ecclesiastical fruits wrongly received." L. 591, 593. Uncertain, namely, if the owner is unknown, and it is no longer probable that he will ever appear. Composition; to compound is for the Holy See to remit the debt in part, the other part having been expended for pious causes. In order that the composition be licit and ratified, a just cause is needed as regards uncertain debts; and when it has been duly made, even if the owner appears, no restitution any longer belongs to him. But in order that it be ratified as regards ecclesiastical fruits, when these are exacted from a canonical penalty, no just cause is needed, because it falls into a dispensation of the law. - Lugo d. 21.; E. M.

1422 Resolutions: If someone selling in some city has defrauded many in weight or price, restitution is to be made by increasing in the same way the weight or measure, or by diminishing the price toward ordinary buyers, who are presumed to have been damaged, if this can easily be done; otherwise restitution is to be made to the poor.

1423 Whether, when your creditor was forced to make cession of goods, you ought to restore to him or to his creditors? Generally speaking, you ought not to restore to your creditor, but your debt must be manifested by you to his creditors. The reason is that although the creditors of the one ceding do not have direct dominion over his goods, nevertheless they enjoy a strict right that they be preserved harmless from those goods. Yet sometimes you could restore to your creditor, e.g., if the debt is small, if he is upright, and you believe that he will restore to the creditors; likewise if he is in grave necessity, and greatly needs that debt in order to sustain life, because, as theologians commonly teach, one ceding his goods can withdraw those things which are altogether necessary for living. L. 699.; Gousset 772.; C. H. 1914.


XXIX. How Much is to be Restored

1424 What is the quantity to be restored? - As much must be restored as the other has been injured. The reason is that by force of commutative justice equality must be preserved, and when injured it must be repaired. But it is not repaired unless an equation is made between what was taken away and what is returned. Hence, if someone is damaged because that which he actually had is taken away from him, such damage is always to be restored according to the recompense of an equal thing. But if someone has been damaged by being impeded from acquiring what he was on the way to having, it is not necessary to recompense such damage equally, because it is less to have something virtually than to have it actually; but recompense is to be made according to the condition of persons and affairs. L. 614.; St. Thomas, 2. 2, q. 62, a. 1, 3, 4, 5.; C. A. 1323, 1411, 1412.; C. B. 249 seqq., 272.

1425 What is solidarity? Solidarity, or the obligation of restoring in solidum, is the burden incumbent of repairing the whole damage inflicted. For the reason for restoring, or repairing damage, is because one was the cause of the damage. Therefore he who was only partially the cause of the damage is held only to a partial restitution or reparation of the damage, namely in that part in which he himself was the cause of the damage, whether he himself alone injured, or whether others also partially injured separately from him, and then each one is held for the damage inflicted by himself. But he who was the cause of the whole damage must repair the whole damage. Therefore, in order that one be obliged in solidum to restitution or reparation of damage, he ought to have been the efficacious cause of the whole damage. But if only he himself is the efficacious cause of the whole damage, he indeed is held in solidum or to repairing the whole damage by himself alone, but with no solidarity with others. But if, together with other cooperators, he was the cause of the whole damage, then solidarity with others is present, and together with others he is held in solidum to repairing the whole damage. Together with other cooperators; nevertheless, if several, but separately one from another, were an adequate cause of the whole damage, each is held to repairing the whole damage, which however is to be divided equally among all if all restore; and so also all are held in solidum. But if one placed an inadequate cause of damage, e.g., wounded an ox non-lethally, and another an adequate cause by killing the ox, the former is held concerning the wounded ox, the latter concerning the killed one; the former concerning the damage inflicted by himself, the latter concerning the whole, or in solidum. - C. A. 1391, 1302.; C. B. 840.

1426 When is someone the total cause of damage? - Someone can be the total cause of damage either morally, by moving others to inflict damage, or physically, by inflicting and executing the damage, C. A. 1301. Someone is the physical total cause of damage when he places an action necessary and sufficient for the whole effect, as if someone fires upon another in order to kill him; when he places an action sufficient, although not necessary, actually influencing the whole effect, as when two at once fire upon another and kill him; when he places an action indeed insufficient, but necessary, as if four cannot carry away a beam, a fifth approaches, and they carry it away.

The reason is that in all these cases one influences the whole damage by his action. Someone likewise is the moral cause of the whole damage when by mandate, counsel, etc., he moves by an influence necessary and sufficient for inflicting the whole damage; when, together with another or with others acting morally, he concurs by a moral influence of itself sufficient for the whole effect, although not necessary, yet actually influencing the whole effect, as if several are at once commanding, counseling, etc., and any one of them by his mandate, counsel, etc., suffices for the execution of the whole effect, and actually moves efficaciously to that execution; when he concurs toward the whole effect by an influence necessary, although not sufficient, as if someone shows the sole way of executing the thing.

The reason likewise is that in these cases one morally influences the whole effect. Someone is the cause of the whole damage, whether physical or moral, in the case of a common conspiracy, although he concurs toward the damage by only a partial influence. For with a moral conspiracy and unity of several among themselves standing, each one participates in the influence of the others, and so becomes the cause of the whole.

Someone is not the cause of the whole damage, whether physical or moral, if he is not sufficient for the whole effect, nor is necessary for it, because without him the whole effect would still follow; as if four carry away a beam, and a fifth approaches, helping them, with the case of conspiracy excluded, since the other approaching has an influence merely partial, and since no conspiracy is present, he is not morally joined to the others.

But the question is whether one is the cause of the whole damage who influences it by an influence sufficient for the whole damage, but not necessary, with the case nevertheless excluded that he influences at once together with others; e.g., if someone, without any conspiracy with others, sets fire to another's house, which others had already set on fire, gives counsel already given by others, etc. Others probably affirm, because since the influence is sufficient for the whole damage, then he is the cause of the whole damage, since he influences the whole. Others more probably deny, because since that influence is not necessary for the whole damage, and is added to another influence, the influence in reality is only partial in the whole damage, which would nonetheless have occurred without such concurrence. L. 579.

1427 Whether you are held in solidum in doubt whether you influenced the whole damage? Resp. Negatively, because a certain burden cannot be imposed for an uncertain obligation. L. 577. Cf. C. A. 1303.

1428 Whether you are held in solidum in doubt whether others restored their part pro rata? Resp. More probably negatively, if, after diligent inquiry has been made, the doubt perseveres, because a cooperator is held to nothing besides his own part, except in the defect of another; and if there is doubt about that defect, there is doubt about the obligation.


XXX. In What Order Restitution is to be Made

1429 How manyfold is the order of restitution? - The order of restitution is twofold: the first on the part of those who ought to restore, when several have cooperated in the same damage; the second on the part of those to whom restitution ought to be made. L. 579.

1430 What order is to be observed as regards cooperators? Cooperators in the damage of another are either held to restitution for a proportional part, or are held to restitution in solidum, namely each one to restoring the whole. If the first, no order necessarily has to be observed among them. If the second, order among them necessarily has to be observed. For then the obligation of restoring in solidum is an obligation by which one is held to restore or repair the whole damage inflicted by several, when several concurred together to inflict the whole damage. Therefore it is altogether necessary that order be observed. For he who has suffered damage has a right only to one integral restitution or reparation of the damage. Therefore several damagers cannot be obliged in solidum absolutely, but only conditionally, namely if others who are held prior do not pay; or if others who are held at once together do not pay. L. 579.; St. Thomas, 2. 2, q. 62, a. 6 ad 3.; a. 7 ad 2.

1431 What order is to be observed as regards cooperators obliged in solidum? - If cooperators concur by a diverse species or grade of cooperation, then in the first place the principal causes of the damage are held; so that there is held: 1. The possessor of the thing, in individual form or in its equivalent, indeed even if he unjustly destroyed the thing without becoming richer from it. 2. The one commanding; yet if the one commanding was the principal cause both of the taking away of the thing and of its destruction, or only of its destruction, then he is held in the first place, as the principal damager. 3. The executor, namely the mere executor of the damage inflicted, as an instrumental cause.

But in the second place secondary causes are held; so that there are held 1. the remaining positive cooperators; 2. negative cooperators. The reason is that each one is held to restitution according as he influences the damage of another. Positive, secondary causes, such as one counseling, consenting, praising, participating, since some are not subordinated to others, are held equally, in the same place, yet more or less according to greater or lesser influence, if there is question of restitution for a proportional part. Among negative causes those are held first which influenced the damage more immediately and more. And so the guard is held first concerning the fire of a forest, then the steward. L. 560, 580.; St. Thomas, 2. 2, q. 62, a. 7.; C. A. 1301, 1302, 1304, 1312.

1432 Resolutions: Secondary causes are held to nothing if the principal cause has restored or has obtained remission of the debt. For secondary causes are held only in the defect of the principal cause. But when the principal ceases, the accessory ceases. Hence, if one of the secondary causes restores, the principal cause is held to make it harmless; likewise, if a secondary cause is freed by the creditor, the principal cause is not therefore freed. For the obligation of the latter is independent of the obligation of the former. St. Thomas, 2. 2, q. 62, a. 6 ad 2, a. 7 ad 2.

1433 What order is to be observed as regards several equal cooperators? - If cooperators concur in the damage of another by the same species of cooperation, or by the same grade of cooperation, then each equally ought to restore in solidum, yet conditionally, without any determined order; for none of them, as more influencing the damage of another, took upon himself a greater burden of reparation. But it is said conditionally, namely if the other cooperators do not restore, or no one pays in solidum. But all are held absolutely to satisfy for a proportional part, since all equally concur in another's damage.

1434 Resolutions: If one of the causes equally obliged has restored the whole debt, the others are held to pay back to him the part which he also gave for them, and each is held for his own part. For in regard to him the reason for restitution in solidum does not press; since each one is not the cause why he first restored the whole and the others do not restore. But if several from causes of this kind equally obliged were to restore, and one could not or would not restore his part, the others would have to divide it among themselves. If the creditor remits his debt to one of the debtors equally obliged, he is judged to remit to the others that one's part; for if he exacted the whole from the others, they would compel him to restitution, and so the remission would be frustrated. L. 581. But the others are still held to restoring their own part, unless the condonation was altogether full, or is deservedly presumed to be such. - From C. I. 1281.; C. G. 1285., remission made to one solidary co-debtor frees all the others entirely, unless the creditor expressly reserves to himself rights against them. Likewise from C. I. 1195, 1196.; C. G. 1210, 1211., a creditor who consents to the division of a debt for one of his debtors preserves against the others a solidary action, with that part of the debtor whom he freed from solidarity deducted, according to C. G.; and without it being deducted, according to C. I., since the matter was done among others. Moreover, a creditor who receives from one the portion offered by him without any protest tacitly remits to him the solidary obligation. And if for ten continuous years he receives this portion, he will no longer be able to act for the solidary obligation.

1435 Whether the executor is held prior to one counseling for making restitution? - Resp. "If the counsel is useful to the one furnishing it, he himself is held first; otherwise, if it is useful to the executor alone. But if it is useful to each, each is held pro rata; and I think the same if no utility came to either from the damage inflicted. But in the defect of the other, that one is held in solidum." L. 560.

1436 Yet it must be noted that although the unlearned are held in solidum, it is rarely expedient to oblige them to the whole, since they will with difficulty persuade themselves that they are held to restoring the part taken away by their associates. Indeed it can be sufficiently presumed that the owners themselves, to whom restitution is owed, consent that they restore only the part taken away by them, since otherwise there is great reason to fear that they would restore nothing if they were obliged to the whole." L. 579, 580.; Gousset 977.

1437 What order is to be observed in restitution as regards creditors? - The order, as regards creditors, of restitution does not have place unless there are several creditors. In such a case, if the debtor can satisfy all, he can restore in whatever order, because the precedence of one inflicts no damage on another. But if the debtor cannot restore to all, the due order in restitution is to be observed, on account of the opposite reason, namely because the precedence of one inflicts damage on another. Moreover this order is determined by justice itself. For restitution is the reparation of an injured right. Therefore the preference of right determines the precedence of restitution. Now this injured right is the right of property. Therefore a more perfect right of property in creditors demands that they be preferred to others. L. 684.; C. L. 878. Wherefore, first, creditors who are still truly owners of the thing are to be preferred to all others, since they preserve in their own thing not only a right to the thing, but also a right in the thing, while the others have only a right to the thing. And so before all other debts stolen things, deposited things, leased or lent things are to be restored. Secondly, privileged creditors are to be preferred to the rest. For restitution is to be made by natural right, and on account of the private good of persons, which commutative justice directly regards. Therefore, if positive right is added to natural right, prescribing for the common good the preference of some creditors in particular, these indeed by reason of the privilege of the law are to be preferred to the rest, as privileged. And this law obliges in conscience according to the common opinion of theologians, since it is a legitimate law of a superior, passed for the common good. C. G. 2095.; C. I. 1945. Some privileged debts have a privilege over the generality of movables, others over determined movables, others over immovables. If there are several privileged creditors, their preference is determined by the law itself according to the quality of the privilege. And, if several enjoy the same privilege, they obtain payment of the credit pro rata. C. G. 2096, 2097.; C. I. 1953, 1954. Privileged debts over all movables, and subsidiarily over immovables, are in this order: expenses which are called those of justice, funeral expenses, expenses made for illness from the last six months, expenses for support from the last six months, wages of servants also from the last six months, and credits of the State for direct taxes.

C. I. 1956, 1959, 1963. Cf. C. G. 2101, 2105.; C. H. 1924.; C. L. 880 seqq. - C. I. 1952 seqq.; C. G. 2092 seqq.; L. 14 § 1, L. 45 de Relig. et sumpt. etc. Privileges over determined movables are: certain determined credits of the State; of the emphyteutic canon; of leases of urban and rustic estates; of expenses for cultivation of fields; of the pledge creditor; of expenses for the conservation of the movables themselves; of innkeepers; of transportation and taxes; of indemnity to be furnished by public officials; of sums to be paid by public administrators. C. I. 1958 seqq. Cf. C. G. 2102.; C. H. 1922.; C. L. 880 seqq. Privileges over immovables are: credits for expenses of expropriation of immovables; of the State for land taxes, for rights of registration, for any other indirect tax. C. I. 1961, 1962. Cf. C. G. 2103.; C. H. 1923, 1927.; C. L. 887. Privileges over immovables do not have effect unless they have been legitimately inscribed in the conservatory registers of mortgages. C. G. 2106. Cf. Tropolong in h. a. Thirdly, mortgage creditors are to be preferred to the rest, for these have bound to themselves not only the person, but also the very goods of the debtor. Where there are several mortgage creditors, they have the order constituted by the law itself, either from the day of inscription in the conservatory registers of mortgages, or from the very day of the constitution of the mortgage, according to Reg. 54 of Canon Law in the Sixth: He who is prior in time is stronger in right. L. 690.; Laymann de Restit. c. 11, n. 3 seqq.; C. I. 1964 seqq.; C. G. 2114 seqq.; C. H. 1928, 1929. Fourthly, finally, the remaining creditors, who are called common or chirographary, are to be made harmless. But whether among these some order is also to be established from circumstances of time, persons, contract, delict, and of the things themselves, is a question; and some generally deny it, because commutative justice regards only equality of thing to thing, which is altogether independent of conditions of times, persons, contracts, and the things themselves; others on the contrary generally affirm, because restitution is for repairing an injured right and for making good the damage inflicted; but from various circumstances of time, persons, contracts, things, the right is various, and the damage is less; therefore according to those circumstances an order is to be established in restitution even of common creditors. But chiefly those circumstances are the ones about which the following particular questions are raised. L. 689, 694, 695. From C. I. 1948-1950, 2092.; C. G. 2092-2094.; C. H. 1911., whoever has obligated himself personally is held to satisfy his obligation from all his goods, whether movable or immovable, present or future. Therefore the goods of the debtor are like a common pledge of his creditors, and they are equal in the right of exacting what is theirs, unless legitimate causes of preference exist among them. But the legitimate causes are privileges and mortgages. Wherefore all the others are esteemed equally, and all concur pro rata, if the debtor cannot satisfy all. - C. H. 1921 seqq.

1438 Whether another's thing existing with the debtor must always be restored to its owner before all debts, however privileged? Resp. Affirmatively, if the thing is held by title of deposit, lease, etc. For that thing, existing in individual form, cries out for its owner. L. 684. If the thing is held by title of purchase, the price not having been paid, or at least not secured by pledge, surety, or given faith, it certainly must be restored to the seller according to Roman Law; for the seller still retains dominion of the thing. But when the seller has handed over the thing, and has received only credit concerning the price, it is controverted. "The first opinion says that then the seller is to be preferred....

The reason is both because natural equity demands this, and because the dominion of the thing, although in that case it has been transferred, nevertheless has been transferred under the condition of paying the price; hence such a thing remains mortgaged for the payment of the price. But the second and more probable opinion... holds that no preference is owed to the seller. The reason is that since dominion has already been transferred, there remains to the seller only a personal credit toward the buyer; and it is held by no right that the thing remains mortgaged to the seller until the price is paid to him."

L. 685. From C. I. 1512, 1513.; C. G. 2102, 2103., a thing sold, the price not having been paid, remains bound to the seller as regards the payment of the price against all other creditors, yet after the owner of the house or estate for the price of the lease, if the thing is movable. Indeed the seller can reclaim this, if no day for paying has been appointed, within 15 days from C. I., within 8 days from C. G., from the handing over of the thing; and from the same C. G. its price is always privileged, if the thing is movable. If the thing is held by theft and has been mixed with one's own things, satisfaction must be made to the owner of the thing before all other creditors, because the whole heap is specially bound to the owner of the thing taken away. L. 686. Cf. 907.

1439 Whether debts whose creditors are known are to be restored before other debts to the poor or to pious causes, because their owners are unknown? - It is controverted. The first opinion, probable and common, affirms; because the owner is not judged reasonably unwilling, both by reason of the debtor, who would often have to be pursued by another creditor, and by reason of the other creditor, who is made harmless, since he himself cannot be. Moreover, because certainly from justice it is owed to the former, and probably from canon law to the latter. The second opinion, also probable, says that restitution can then be made pro rata to the poor. For the preference of a known owner is demonstrated neither by positive right nor by natural right. For by natural right the poor or pious causes succeed to the unknown owner, that what is his may profit him; namely, that what cannot be restored to him may profit his soul. But probably restitution must first be made to uncertain creditors rather than to unknown ones; because first those must be made harmless who probably have suffered damage, rather than those who certainly have suffered no damage. - L. 687.

1440 Whether debts from delict are to be paid before debts from onerous contract? It is controverted. The first probable opinion affirms, because to retain a thing injuriously taken away is a graver injury than not to pay a thing owed from contract. The second, more common and more probable opinion denies it, but says they are to be paid pro rata; because from positive law no such preference is had; but from natural law the obligation which arises from commutative justice is the same in contract as in delict; and delict is blotted out by repentance, not by restitution. - L. 688.

1441 Note: It is certain that debts from a gratuitous title, even pious ones, are to be paid in the last place, because these always include the tacit condition: unless something prevents. - L. 688, 689.

1442 Whether common creditors, prior in time, are to be preferred to later ones? It is controverted. "The first opinion holds that satisfaction must be made to all these pro rata.... The reason is that not the goods of the debtor, but the person, is bound to these, and he is equally subject to all." But positive right establishes no preference among them. Indeed Roman Law establishes: "it is licit for someone, by adding a creditor to himself, to make the condition of his creditor worse." The second opinion "teaches that the earlier ones are to be preferred from Reg. 54 of Law in the Sixth: He who is prior in time is stronger in right. For although civil law speaks thus only of mortgage creditors, nevertheless canon law speaks of all, and is founded on natural right; for an earlier personal creditor, although he directly has the person of the debtor bound, nevertheless indirectly also has his goods bound, in which he ought not to be prejudiced by a supervening creditor. Each is probable, but the second more probable." L. 690.

1443 Whether poor creditors ought to be preferred to the rich, or to those not in need? It is controverted. The first probable opinion denies it, because such preference is had neither by positive right nor by natural right; for commutative justice does not attend to persons. The second probable opinion affirms, "because the obligation of restitution is given for repairing the damage of neighbor; but a poor man suffers more damage if restitution is not made to him than one not in need." L. 691.

1444 Whether it is licit to pay first the one first asking, even if he is later in time? Resp. Negatively, if the creditor prior in time is privileged or mortgage-holding; and therefore one acting otherwise is held for the damage. If the creditor prior in time is common, and he asks for payment in court, affirmatively. Thus commonly, "because the laws give preference also in conscience to the matter, to him who first obtained sentence, and after it also the debtor must pay him in conscience." L. 692.; C. I. 1970.; C. G. 2123. But if he asks outside court, it is controverted. The first opinion denies it, because prejudice is done to earlier creditors, to whom preference belongs. The second opinion more probably affirms, because a personal creditor has action against the debtor, and, by asking for the whole debt, pursues his right. L. 692.

1445 Whether a debtor knowing his state to be tottering can satisfy integrally even one not asking? - Resp. Negatively. For since all are equal in right, and no one becomes stronger by diligence in asking, from natural equity restitution cannot be made to one with detriment to the others. Wherefore, speaking of itself, a debtor sins gravely against charity and justice by secretly admonishing one of the creditors about his tottering state, or in that case by offering integral payment to only one. Yet there are not lacking those who permit the debtor to admonish a creditor, because it is licit for him to advise what it is licit for the creditor to do. But it can be urged in reply that it is not licit for him to advise what he himself cannot do, and the adversaries themselves admit this. L. 692.; Lugo d. 20, n. 174.

1446 Whether a creditor who, in this last case, accepted payment is held to restitution toward the other creditors? - It is controverted. The first probable opinion affirms; because he has no right that payment be made to himself integrally with detriment to the others. The second probable opinion denies it, because he received his own; and since he has the right of exacting even outside court, he violates the right of no one by accepting payment. Except, however, the cases in which such payment is declared invalid by law. L. 692, 693. From C. I. 1237.; C. G. 1235.; repetition of what has been paid is not admitted as regards natural obligations which someone has voluntarily satisfied. Yet from the same C. I. 1235.; C. G. 1167., creditors have the right of impugning all acts which the debtor performed in fraud of them. From C. H. 1291, 1292, 1297, 1298., payment of this kind, as also generally such debtor's contracts, whether gratuitous or onerous, are rescindible. One receiving anything in bad faith in fraud of creditors is held to restitution and to reparation of damages. - C. L. 1030-1045.


XXXI. How Restitution is to be Made

1447 How is restitution to be made? For making restitution legitimately it is required and suffices that restitution be made in that mode by which violated justice is repaired to equality; and thus the injured owner is made harmless. This is clear from the very nature of commutative justice, from which restitution is owed. And so, speaking of itself, the very thing owed, not another although equivalent, or perhaps even greater, must be given. L. 676.; St. Thomas, 2. 2, q. 62, a. 1, 2.; C. H. 1166.

1448 Resolutions: It is not necessary of itself that restitution be made openly, that it be made by the debtor himself, that it be made with the owner adverting. Hence the debtor can restore by increasing the weight in selling, or the owed work in laboring, by simulating a donation, etc. L. 676.

1449 Whether, restitution having been made through a simulated donation, the debtor is held to restitution if the creditor, moved by gratitude, repays another gift to him? - It is controverted. The first probable opinion affirms; because the donation of the creditor is null, and therefore the gift must be restored; for it proceeds from a false motive cause, and consequently is not fully spontaneous. The second opinion denies it; yet it does not admit this mode of restoring unless restitution cannot be made otherwise than through a simulated donation, for instance because otherwise the debtor would suffer detriment to reputation; otherwise it will be illicit. The reason is that "since this redonation is from mere liberality, to which I neither induced nor obliged my friend, I am said to be only the indirect cause of it, or I am not absolutely its cause, but only the occasion; wherefore, since the danger to my reputation is a proportionate cause excusing me from cooperation in this new detriment which the friend suffers from the occasion of my fictitious gift, I will not sin, nor consequently will I be obliged to restitution." Tamb. Expl. dec. 1. 8, tr. 4, c. I, § 5, n. 2.

1450 In what place, and at whose expense, is restitution to be made? If the thing is owed from contract, one must stand by the convention made concerning the mode and place of transfer. If no special convention has been made, one must stand by the special laws according to the diversity of contracts; for then they are judged to have contracted according to these.

Cf. Lugo d. 20, n. 196 seqq. From C. I. 1249, 1250, 1508.; C. G. 1247, 1248, 1651.; C. H. 1168, 1171, 1500.; C. L. 744., payment is to be made in the place designated by the contract; and if no place has been preestablished, and there is question of a certain and determined thing, payment must be made in the place where, at the time of the contract, the thing itself existed. Outside these two cases, payment is to be made in the domicile of the debtor, and expenses are to be borne by the same. But as regards purchase in particular, if nothing has been established in the contract as regards the day and place of payment, this must be made by the buyer in the place and time in which the handing over of the thing is to be made.

Cf. C. A. 905, 1420.; C. B. 269, 270. - If the thing which is owed has been accepted in good faith and is retained, "all agree in this, that it ought to be done in the place where the thing is, or if the thing is to be sent to another place, that this be done at the expense of the creditor: because since the debtor was obliged neither from any fault nor from contract to anything else, he only ought to permit the owner to take his own thing." Lugo l. c. n. 193. If the obligation of restitution arises from delict, the thing must be restored in that place in which the owner would have possessed it, if it had not been taken away; or the price of the thing must be transmitted there, if the owner would have sold it; and this at the expense of the debtor. The reason is that the owner must be preserved altogether harmless; for he is not held to suffer damage from another's delict. Lugo l. c. n. 180 seqq.; L. - 597, 677, 678.; St. Thomas, 2. 2, q. 62, a. 5 ad 3.; C. A. 1420.

1451 Whether a debtor from delict must still pay expenses for sending the thing back to the owner, if the expenses exceed the value of the thing itself? Resp. Affirmatively, if the damage of the debtor is equal, or the excess is not notable. The reason is, "for it is more equitable that the delinquent suffer that loss and lose one hundred from his own goods, than that the innocent creditor be forced to sustain the same loss in his own goods: for the thief suffers that evil from his own delict, but the creditor would suffer it without any fault." Lugo d. 20, n. 186. Resp. Negatively, if the excess is exceedingly notable. The reason is, "certainly justice, since it is a virtue and commands prudently, cannot oblige to this: because no prudent man will say that the creditor is then reasonably unwilling unless the debt is restored to him with such great expenses." Lugo l. c. n. 185. - Resp. Affirmatively, if the excess is simply notable.

But in order that some moral rule may be established, it seems it must be said that when, all things considered, the excess will not be twice as great, it does not seem sufficient that the owner be deprived of his thing; but it seems sufficient if it exceeds this proportion. The reason of fittingness is, "because, with the delict of the debtor and the innocence of the creditor supposed, there seems to be a cause twice as great that the debtor suffer at least, rather than that the creditor suffer."

Lugo l. c. n. 190. - All things considered; for one must attend not only to the material quantity of the damage of the debtor and of the creditor, but also to the quantity of the damage respectively to such a person. For it can happen that a damage of 100 lire to a rich creditor, with respect to a poor debtor, is estimated as 200 lire and more. Lugo l. c. n. 188.; L. 598, 677, 702.

1452 Note: A lesser damage of the debtor can suffice that he defer restitution; or restore in another species, e.g., when he can more easily transmit the price of the thing. Lugo l. c. n. 188, 191. But today there is a much greater facility for transmitting the thing or the price.

1453 Whether the debtor must restore again, if he sent the debt through a faithful person, and it perished by chance or by the fault of a third party? - Resp. Negatively, if the possessor was in good faith. For the thing perishes to the owner. Resp.

Negatively, if he owes the thing from contract. For again the thing perishes to the owner; unless it was otherwise agreed. But affirmatively, if he owes not the thing, but the price, from contract, for the debtor preserves dominion in it until it has reached the creditor. And the same must be said if he owes not a certain and determined thing, but a thing in general, of which consequently he still preserves dominion. It is controverted if he owes the thing from delict. The first opinion, which St. Alphonsus calls common and to be held, affirms. The reason is, "because a debtor from delict is held to every damage, even fortuitous, as is certain among the doctors, which comes to the owner from his unjust taking away." L. 705.; C. A. 335.; C. I. 1148. Except, however, if this person was designated by the judge, or by the creditor himself, or at least he gave the debtor the faculty of choosing a prudent and faithful person: "for then by force of his mandate he would have as accepted the debt given to such a person by his mandate, and therefore he would have remitted the right which he had to damages following, so long as the thing did not reach him." Lugo d. 21, n. 60. The second opinion denies it. The reason is that, since the debtor cannot restore in another way without detriment to his reputation, the creditor cannot be reasonably unwilling if the debtor chooses this mode, and therefore by right is presumed to consent to it. Now this presumed consent of the owner extends even to the liberation of the restitution itself, if the thing is not restored by that person, e.g., by a confessor. For the owner of the thing, if he were questioned, would rather will that restitution be made by that means, although he would have to take upon himself the danger of such a means, than that restitution not be made at all; for since it could not be made otherwise because of the detriment to reputation which the debtor would suffer, he would be excused from it. Therefore. This opinion, to which St. Alphonsus once adhered and which he does not dare to reprove, several and grave theologians judge probable. Cf. C. A. 1425.; C. I. 1241.; C. G. 1239.

1454 How is restitution to be made for damages inflicted on the Republic? Restitution is to be made through the means established by the Government itself, if means of this kind exist. Therefore attend to the various laws of places. But if such means have not been established, some say restitution must be made through those set over taxes; others hold that the obligation of justice is satisfied if restitution is made to the poor or to pious places, from the presumed will of the government; others, and better, to the damaged persons themselves. Restitution can always well be made, as it seems, directly also to the Republic itself, namely by restoring to the fiscal office, commonly ministero delle finanze. Or restitution can also be made equivalently by burning, e.g., bonds of the public debt of the nation itself; etc. Cf. 1420.; Carriere 1240.; Ithur. Cas. 1, n. 12.


XXXII. When Restitution is to be Made

1455 When is restitution to be made? - As regards any debts whatever, generally restitution must be made as soon as it can be done without grave inconvenience. For natural right requires that you not retain another's thing, when the owner is reasonably unwilling, not even for a short time. St. Thomas, 2. 2, q. 62, a. 8. Hence 1. he who culpably and notably defers restitution remains in continuous sin, and cannot be absolved. Moreover, if damages come to the owner from delay of restitution, he is held to compensate them. 2. If someone, having the intention of restoring, defers for some short time without grave inconvenience of the owner, he is not easily to be condemned of mortal sin, indeed not even of venial sin, if there is some cause for deferring, e.g., hope of a more convenient occasion, etc. L. 678, 679.; H. A. 104, 105. 3. He who would wish to restore by parts, when he can easily restore the whole, would not be absolved, namely when the matter is grave; because the owner also in this is reasonably unwilling. The same must be said of him who, when he could restore during the course of life, nevertheless defers until death; or who, placed in danger of death, without sufficient reason would cast upon his heirs the obligation of restoring his goods; unless perhaps there is question of restitution of uncertain goods. L. 679, 681 seqq.; C. A. 1415.; C. I. 1246.; C. B. 266, 271.

1456 Whether, as regards debts from injury, damages arising from delay of restitution are to be compensated? - As regards debts from injury, generally all damages which have followed from delay are to be compensated. For one contracting debt by injury takes upon himself the burden of compensating damages of this kind. - But whether extraordinary damages also must be compensated, or those which do not necessarily follow from delay of restitution, is controverted. It seems probably to be denied, because these damages could not have been foreseen even confusedly, and therefore cannot be imputed. Vogler 426.; C. B. 286, 287. Cf. here 1453.

1457 What of time as regards debts from contract? As regards debts from contract, generally one must stand by the conditions placed on the contract concerning time, or concerning other circumstances, unless it is prudently presumed that the will of the other contracting party is different. L. 678. Hence 1. restitution, or rather payment, must be made at the time about which it was expressly or tacitly agreed. - 2. The debtor can anticipate, if the term assigned for payment is in his favor, as ordinarily is accustomed to happen; but otherwise if the same term tends to the utility of the creditor, as, e.g., in the furnishing of money with profit to be received. - 3. If the term has not been fixed, according to the opinion of many the debtor can without sin, at least grave sin, generally wait until he is admonished by the creditor, unless nevertheless the latter takes damage from this, or does not dare admonish out of fear, or omits admonition from forgetfulness or impotence. C. A. 1417, 1418.

1458 Whether a debtor deferring restitution from a just cause is held to render to the creditor legal interest, ceasing profit, emerging damage? It is controverted. The first opinion denies it, if the debt is from contract; because then the debtor is not the unjust and culpable cause of that damage, for he is not in culpable delay; but it affirms if from delict, "because then the first unjust acceptance truly was the culpable cause of the damage." Yet this damage also ought to have been foreseen at least confusedly. The second opinion denies it even in this second case, because "the damage then does not come to the creditor from that first unjust acceptance, but from the later retention, which is done justly." L. 680, 704. But this retention is always culpable in the cause. C. A. 1333, 1334, 1336. Cf. C. G. 1151, 1153.; Gousset in h. a.; C. B. 284 seqq.


XXXIII. On Causes Excusing from Restitution

1459 What things generally excuse from restitution? - All those things excuse for a time, or even exempt totally, which cause the creditor reasonably to have to be content, even if in fact he is not content. - L. 696, 700.

1460 Whether remission, whether express or tacit, freely made by the creditor, indeed even reasonably presumed, excuses from restitution? - Resp. Affirmatively. The reason is that if the owner is not unwilling, the omission of restitution will not then be unjust. Hence you will more easily excuse sons of the household in things of lighter moment, servants in common things to be eaten and drunk, etc.

L. 700.; Lugo d. 21, n. 51.; Ferraris v. Restitutio a. 5, n. 34. As regards the usurpation of ecclesiastical goods, a very ample faculty of condonation was made by Julius III, Lett. 28 June 1554, after the schism of Henry VIII, for England, and by Clement XI, 10 Nov. 1712, for Saxony. But toward the end of the eighteenth century in France, after the Concordat of 15 July of the year 1801, those who had bought those usurped goods from the Government before the mentioned Convention, or bought them after that Convention when alienated, but usurped by the Government before that Convention, could retain them altogether as their own, dispose of them freely, and transfer them to others. Freely, without any attached obligation of fulfilling the burdens of Masses, alms, and other similar things, Concord. art. 13.; Pius VII, Bull 27 July 1817, Brief 20 Oct. 1821.; S. Poenit. 20 Mar. 1818.; Gousset 937. The same is valid in relation to occupations continued by the French Government up to the end of the year 1814 on the left bank of the Rhine; this was afterward extended to ecclesiastical goods which in the whole kingdom of Prussia were secularized up to the end of the year 1824, and at present are possessed by private persons as their own, or will be possessed in the future. From Concess. 27 Nov. 1891, 7 Feb. 1894. Likewise, those who in France at the time of the revolution toward the end of the eighteenth century acquired the goods called national, or the goods of emigrants, proscribed by the Government by decree 27 July 1792, are excused from all restitution, but for another reason. For the Government, by the law of 25 Apr. 1825, burdened itself with furnishing that indemnity, as a debt of the State itself. Gousset 938. For Belgium, to which the Concordat of the year 1801 was already extended, there is also the Brief Epistolam of Gregory XVI, 16 Sept. 1833, where first that Concordat or Convention is extended to any other goods whatsoever from those occupied, as above, which either were alienated by the Government after that Convention, or still remain with the Government itself. This extension perhaps was necessary for this reason, that not a few of those goods which were located in Belgium had been occupied after the Convention. Moreover, those who in Spain bought goods of the Church usurped by the Government before the year 1851 and 1859 possess the same goods with a safe conscience, and are bound by no obligation of pious burdens, on account of the Concordat of the aforesaid year 1851, and the Addition to the Concordat of the same year 1859. As regards the ancient dominion of Sardinia, for the County of Nice and the Duchy of Savoy, now united to France, there is the Concordat of the year 1801; for Piedmont and the Duchy of Genoa, the Brief Datis ad nos, 20 Dec. 1816.; and for the whole kingdom of Sardinia, the Bull Gravissimae of Leo XII, 14 May 1828, by which there is sanation of all ecclesiastical goods which had been occupied by the Government before the Conventions entered into and were alienated by the same before those Conventions or even after them, with likewise no obligation of fulfilling the pious burdens attached to those goods. Likewise, in the kingdom of the Two Sicilies, those who bought from the Government ecclesiastical goods usurped and alienated before the year 1818, on account of the Convention 17 Mar. 1819, art. 13, made them their own, so that thereafter they were altogether unchangeable in the possession of them and of others having cause from them. For a most full remission was made by the Supreme Pontiff for all ecclesiastical goods usurped in this way, and the pious burdens attached to them; this condonation is also had by force of the composition made as regards ecclesiastical goods usurped in more recent times after the year 1860 in Italy, namely as regards those who made the aforesaid composition. Likewise it is tolerated that parish priests receive a congrua from goods not of their own church, but of other moral bodies. A. S. S. v. 32, p. 505 seqq.; A. A. S. v. 2, p. 602 seqq. - Scavini v. 4, n. 219, ed. 12, Milan, 1874.; Gur. Baller. v. 1, n. 750 seqq., Barcelona, 1882.; M. E. v. 10, p. 2, p. 91. Composition is a certain partial remission of debt made by the Supreme Pontiff, as regards ecclesiastical things, and as regards profane things, when the owner is unknown or it is no longer probable that he will appear. - Bishops at present have from the Holy See a special faculty of admitting to composition the faithful who have unduly acquired ecclesiastical goods usurped by Governments, yet within the limits of the Indult granted.

1461 Whether damage to be impeded excuses from restitution? "It is most probable that you are not held to restore a thing which the owner is going to abuse for sinning: indeed if he is foreseen to be going to abuse it to the damage of a third party, you would sin by restoring it, when you could deny it without your own graver or at least equally grave damage.... And then you would sin by restoring not only against charity, but also against justice. The reason is that neighbor has a right that you not hand over anything to another for his destruction." L. 697. Yet others more truly hold that then there is sin only against charity and not also against justice, because the cooperation is material and not proximate, which charity, not justice, forbids; since that action of restoring his own is not of itself illicit and unjust, but indifferent, which another abuses by his malice. - C. I. Poen. 63.; St. Thomas, 2. 2, q. 62, a. 5.

1462 Whether impotence excuses from restitution? - Not only physical impotence, which is had in extreme or quasi-extreme necessity, excuses from restitution, but also moral impotence, or grave difficulty of restoring, e.g., if you cannot live according to the decency of your state justly acquired by you, otherwise if unjustly acquired; if you cannot restore without danger to life or notable detriment of goods or reputation; if restitution cannot be made without danger to your salvation or that of yours. The reason is 1. because otherwise you would sustain more damage than you inflicted in several of these cases, if not in all; 2. more generally, because what is very difficult, and what cannot be done decently and honorably, cannot reasonably be urged by the owner; since justice does not exclude charity and prudence. And this indeed is valid, as is clear, although the debtor culpably cast himself into such straits. L. 697, 698, 702.; St. Thomas, 2. 2, q. 62, a. 8 ad 2.; Ithur. Cas. 16, n. 10, 11.; C. B. 275.

1463 Resolutions: "If a nobleman, e.g., cannot pay immediately unless he deprives himself of servants, horses, arms, etc.... or a craftsman unless he sells his tools, by which he lives, or undergoes great damage, he can defer and restore little by little without the loss of his state." L. 698. "Likewise you are excused from restitution... if there is danger lest wife or daughters prostitute themselves, lest sons give themselves to robberies, lest you yourself through impatience fall into despair." L. 648. "But you are held to restore even with your own damage if, restitution having been omitted, the owner is going to suffer equal damage." L. 697.

1464 Whether the debtor is excused from restitution by reason of necessity if the creditor also is in necessity? - "If the debtor cannot provide for himself otherwise than by the goods which he ought to restore, then he is not held to restore them and cast himself into extreme necessity, even if the creditor is placed in the same necessity unless the debt is restored to him.... The reason is that then all things become common.... Except unless precisely because of that taking away the owner has been cast into extreme necessity, because the condition of the owner possessing first ought to be better." L. 701. "If the creditor is already suffering grave necessity, and the debtor is not then laboring under it, but will labor under it by restoring, certainly he is held to restore, into whatever grave necessity he is to be placed," because in equal necessity the condition of the innocent is better, if the debt is owed from delict; likewise the condition of the creditor and owner is better, if it is owed from contract. L. 697, 698.

If the debtor is already placed in grave necessity, whether he is held to restore when the creditor likewise labors under the same necessity is controverted. The first opinion affirms, because again the condition of the innocent, the creditor and owner, is better, and therefore he is to be preferred. The second opinion denies, because since the debtor "already labors under grave necessity, certainly he could not restore except with very grave inconvenience, so that he would seem to cast himself as it were into extreme necessity." L. 703. Except again unless precisely through that taking away the creditor has been cast into grave necessity. L. 703.; St. Thomas, 2. 2, q. 62, a. 5 ad 4.

1465 Whether cession of goods made to creditors excuses from restitution if the debtor afterward becomes richer and can restore? Resp. Negatively. For if the cession is judicial, this is merely a benefit of law, so that one ceding goods may be immune from coercion in the external forum, as is clear from Roman, Italian, and French Law. But if it is voluntary, because the creditors compose the matter with the debtor since they can have no more, they do not therefore renounce their right as regards integral payment, if the debtor can at some time make it. Except if the creditors expressly or at least implicitly truly free the debtor from payment of this kind. L. 699.; C. G. 1265-1270.; C. I. Comm. 815, 830.; C. H. 1175, 1920.

1466 Whether one ceding goods can secretly reserve something for himself? - Resp. Negatively, speaking of itself, if the thing is of great value, because he inflicts notable damage on the creditors. Affirmatively, if he reserves for himself only things necessary for the support of himself and his family. For as regards these the creditors cannot be reasonably unwilling. And this is admitted by C. I. Comm. 735, 752.; Gousset 772.; L. 699.; St. Antoninus 2 p., tit. 2, c. 8, § 3. Si tertio modo; Lugo d. 21, n. 41.; Ferraris v. Restitutio a. 5, n. 54, 55.

1467 Whether he is excused from restitution who, forgetful of the debt, gave something gratuitously to his creditor? The first probable opinion denies it. "The reason is that since he is debtor both by title of justice and by title of an accepted donation, he cannot satisfy these two obligations arising from diverse titles by one payment." The second probable opinion affirms. The reason is that in every liberal prestation each one has a certain prior general will of satisfying obligations of justice, and a later actual will of donating. But "the first will prevails as the stronger and preceding." L. 700.

1468 Whether entrance into religion excuses from debts to be paid? - If a religious gains something in religion, must he apply this to paying debts? - If a legacy comes to him, must he satisfy debts from it? - Resp. to the 1st: Entrance into religion does not directly free one, of itself, from debts to be paid, but indirectly; namely insofar as it licitly impedes the means by which debts can be paid. For, except in the cases prohibited by canon law, a debtor licitly enters religion, at least when he cannot easily and in a short time satisfy debts before entrance. Therefore by that very fact he is freed from the burden of restoring. For natural law no longer urges when the debtor cannot satisfy except with so great detriment of his freedom, and with danger of eternal salvation to be lost in the world. For the debtor is not held with so great an inconvenience to be deprived of the more perfect state of religion.

Resp. to the 2nd: Affirmatively, if he can easily labor, and the superior permits; for the state of religion does not of itself free from the obligation of restitution, but only licitly impedes it. Yet the superior is not at all held from justice to grant this permission, but only from charity, if no inconvenience opposes. Resp. to the 3rd: Negatively, if he has emitted solemn profession; because then he is incapable of dominion, and from canon law that legacy is acquired by the monastery. Affirmatively, if he has emitted only simple vows; because in that case the legacy is acquired by him. L. 1. 4, n. 71.; St. Thomas, 2. 2, q. 189, a. 6 ad 3.

1469 Whether a debtor is excused from restitution in doubt of payment? Resp. Negatively in a merely negative doubt, because then no prudent reason of payment made is present. - In a positive doubt or probability it is controverted. The first probable opinion affirms; because an obligation is not to be imposed unless it is certainly established concerning it. Moreover, because, as St. Alphonsus says, l. 4, n. 107, "no legitimate possessor of his own is held to restitution who has for himself a probable opinion." The second probable opinion denies it, because a certain obligation is not satisfied by a doubtful fulfillment. The third probable opinion says restitution must be made pro rata of the doubt; because it is not equitable that as much be paid from a doubtful right as would be paid if the right were certain. The fourth opinion affirms in gratuitous contracts, denies in onerous ones. "Nevertheless," adds D'Annib. p. 2, n. 327, ed. 3, "if it seems probable that you or your author satisfied an obligation, even an onerous one, I judge that one can cease from payment, so long as the creditor, not ignorant of the obligation, does not ask." L. 1. 1, n. 82.; l. 3, n. 700.; l. 6, n. 477. Cf. here 1369, 1378.

1470 Whether he is freed from restitution who pays the debt to the creditor of his creditor; e.g., I owe you 100 francs, but you owe 100 to Titius: do I satisfy by paying 100 to Titius? Resp. Affirmatively of itself, to the strict point of law. The reason is that I, by paying to your creditor that which you owe him, acquire the right which he had of requiring from you the debt owed to him; hence the right which I have against you is equivalent to the right which you have against me, and compensation is made. For your creditor can transfer his right to me, or I can buy it, just as any other who owes you nothing. Of itself; because I am not freed if perhaps you are still compelled to pay, or you have privileged or mortgage creditors. To the strict point of law; because such payment, if it is made without cause, will be illicit on account of the various inconveniences to which it is liable. But there is sufficient reason if your creditor cannot recover his debt.

L. 700.; Billuart diss. 8, a. 14, § 1.


XXXIV. On Occult Compensation

1471 What is occult compensation? - Occult compensation is nothing other than an occult equivalent recovery of one's own thing, the occult reparation of damage unjustly suffered in one's own goods. This compensation is usually called extra-legal, to distinguish it from legal compensation, which touches certain particular cases, when two persons, debtors to each other, each receive in payment the thing owed to the other; which compensation, by force of the law itself, by full right, has place. Legal compensation obtains even when the debtors are unaware, up to the concurrent quantity of each debt, provided nevertheless that both are of the same nature and goodness and can be exacted immediately. But a delay which is conceded to the debtor for paying does not prevent compensation. - But legal compensation is not admitted 1. when restitution is sought of a thing of which the owner was unjustly despoiled; 2. when restitution of a deposit or loan is sought; 3. when there is question of a debt whose title has its origin from support payments which do not fall under seizure, such as wages, pensions, etc.; 4. when the creditor has renounced the right of compensation. But renunciation cannot be made to the damage of other creditors or sureties. C. I. 1285 seqq.; C. G. 1289 seqq.; C. A. 1438 seqq.; C. H. 1195 seqq.; C. B. 273, 274, 387 seqq. Cf. here 966.

1472 Whether occult compensation is licit? - Occult compensation, with certain conditions concurring, is licit according to the common opinion of the doctors. The reason is that it is nothing other than a just defense from injury, by which the debtor continually vexes you by unjustly retaining your thing, or that to which you have a right from justice.

1473 What are the conditions required for the lawfulness of occult compensation? The conditions commonly required that occult compensation be made justly and licitly are: 1. That the spiritual and temporal damage of the debtor be prevented; namely, lest he remain in an erroneous conscience and in sin, lest he again restore what he now does not owe; by admonishing him of the cessation of the obligation, by feigning, e.g., condonation, etc. Yet one is not held to this from justice, but only from charity, which does not oblige with grave inconvenience. 2. That the grave damage of another be prevented, for instance if suspicion of theft threatens another. To this also one is not held from justice, but only from charity, since he is the cause of that damage not per se, but only per accidens. 3. That the thing which is accepted in compensation from the debtor is not another's; because otherwise you would not exact the debt from the debtor, but from another who owes nothing. 4.

That you cannot recover the debt otherwise, by asking it from the debtor, or before a judge, or certainly not except with great difficulty, expenses, lawsuits, annoyances, etc. The reason is that one cannot regularly by his own authority despoil the possessor, since this belongs to the judge, or magistrate, having public authority. Besides, the public good requires that no one declare right for himself where recourse to a judge is easy. St. Thomas, 2. 2, q. 66, a. 5 ad 3.; C. B. 227.; C. L. 2535 seqq. 5. That compensation be made, as much as can be done, in a thing of the same species as that which was owed. For otherwise the debtor, without his consent, is altogether unjustly compelled to exchange his own thing.

But if it cannot be made in a thing of the same species, it can indeed be made in another, but with lesser detriment to the debtor, as much as can be done. - 6. That the debt be certain; for in doubt the condition of the possessor is better, and therefore here he would be unjustly despoiled of his own thing. - Lugo d. 16, s. 5.; Ithur. Cas. 3, n. 14, 15.; L. 521.; St. Thomas, 2. 2, q. 66, a. 5 ad 3.; E. M.

1474 Whether compensation can be made by retaining a thing handed over to the creditor in deposit or on loan? Many deny it, relying on the positive dispositions of the law. C. I. 1289.; C. G. 1293.; C. H. 1200, 1747.; C. A. 1440.; L. ult. § 1. C. de Compensationibus; C. Bona fides de Deposito. "Yet others more probably teach that those laws proceed only in the external forum, in which it is presumed that the debt could have been recovered by another way, and the faith of deposit preserved.... The reason is that the fact that the thing has been deposited with you does not make it more its owner's than before, nor does it oblige you to defend it against the true owner, who wishes to vindicate it, or against him who has a true right to receiving it, if that right is certain to you: indeed you ought to give it, if damage threatens you from another source. Therefore similarly you will be able to take it for yourself, if you have true dominion of it, or a true right against its owner for recovering your debt." Lugo d. 16, n. 89.; Gousset in a. 1293.; C. B. 273, 274.

1475 Whether, with impossibility or grave inconvenience of recurring to a judge excluded, someone sins gravely against legal and commutative justice by secretly compensating himself? Resp. to the 1st: Negatively, generally speaking, because ordinarily, from this inversion of order, grave scandal or grave disturbance of the republic does not follow. Resp. to the 2nd: Negatively, if you accept your own thing, which still pertains to your dominion, or if you accept it in an equivalent in fungible things, as money for money, wheat for wheat, etc., because in these the debtor is not compelled to undergo any burden besides that to which he was held. But affirmatively, speaking of itself, if you accept a thing of another genus, e.g., a horse for money, without cause and necessity; because in the case you compel your debtor to sell the horse, and therefore to undergo a grave burden besides that to which he was held. But you have no right to impose this new burden upon him; yet per accidens you can permit it to follow, where a sufficient cause and necessity are present for recovering your own thing in the way you can. For then the debtor ought to impute this other burden to himself, since he does not pay what he was held to pay. Lugo d. 16, n. 91.; C. A. 1413, 1414.

1476 Whether a creditor can compensate himself before the time, for a future debt? - Resp. Affirmatively, if there is a true moral danger that the debtor will not satisfy his debt at its own time. "The reason is that defense by natural right is licit not only when you are already actually offending me, but also when you are prepared to offend me, and I cannot escape otherwise than by anticipating." Yet, "if some damage comes to the debtor on account of the anticipation of compensation... all of it must either be diminished from the principal debt, or restored to the debtor. The reason for this is that no one can be punished for a future delict before it happens." Lugo d. 16, n. 93.

1477 Whether someone can compensate himself with only a right to a thing? Resp. Affirmatively. For by a right to a thing, from a strict obligation of justice in another, although immediately and directly the person is obliged, nevertheless mediately and indirectly the thing itself is obliged to you. Wherefore, as you can licitly compel the person to pay you by recurring to a judge, so also you can licitly compel him to pay you by taking the thing which is owed to you, when recourse to a judge is impossible. And indeed the matter is evident, that there is no injury of commutative justice if you take for yourself what another from the same justice owes and does not wish to give. - L. 614.; Lugo d. 16, n. 97.

1478 Whether occult compensation can licitly be made when only probability of right stands? Ithur. Cas. 3, n. 11, has this: "Whenever the opinion has been equally probable for each party, or, as frequently happens, one's own is more probable to each, compensation is made justly not in the whole, but certainly in half of the debt." The 1st reason is because in such a case "a judge can adjudicate the whole to neither, but ought to divide the thing between the litigants....

But it is licit for no one through occult compensation to acquire more than what could be adjudicated to him by a judge after allegations and proofs." The 2nd reason is because "whenever the right to the same thing is equal, the advantage of each party ought to be equal, justice so requiring, whose office it is to consult equality." But Cardinal Lugo, after reporting the common opinion which requires a certain right for compensation, then adds these things: "This doctrine, if it is understood as it sounds, is difficult, nor does it seem to be constantly retained by its own authors....

I will add some examples: first, concerning him who has been defamed by Peter, it is asked whether for the reputation which Peter does not wish or is not able to repair for him, it is licit for the defamed person to make compensation by denying monies which he owed to the same Peter. Lessius responds that he can, because the opinion is probable which teaches that infamy must be compensated by money when it cannot be restored in its own genus... although the truer opinion denies this.... Secondly, when two have mutually defamed each other, they can, when the damage is equal, compensate for themselves, so that neither is held to restore as long as the other does not wish to restore.... Which compensation in that case is founded only on a probable opinion, since the contrary is also very probable. Thirdly, he who ought to have a legacy from a less solemn testament, since it is a probable opinion that those legacies are owed in the forum of conscience, although the contrary opinion is sufficiently common and probable, can nevertheless retain the legacy, or accept it anew, or secretly compensate himself." Hence Lugo generally concludes: "it seems probable that a creditor, before the matter is brought to judgment... can secretly compensate his debt to himself.... Reason also seems to prove this, because, notwithstanding the possession of the debtor, the judge would pronounce sentence, or certainly could pronounce it for the creditor, by embracing the probable or more probable opinion which favors him.... Why therefore will the creditor himself, when he cannot recur to a judge without grave inconvenience, not be able to embrace the same opinion which the judge ought or could have embraced, and compensate the debt to himself?"

But the same Lugo notes that although a judge in judging is held to follow the more probable opinion, nevertheless the creditor in occult compensation does not seem to be obliged to this, because the reason on account of which especially a judge cannot do this is that "from office and from an implicit pact toward the Republic he seems to be held to inquiring into the truth as much as he can, which reason does not militate in the creditor, who is held by no such pact toward the Republic. Yet concerning this I wish to assert nothing; indeed I willingly abstain from final judgment concerning this whole point about compensation to be licitly made with an opinion only probable." d. 16, n. 94 seqq.; L. 521, 544, 700, 817, 928.; l. 1, n. 30. But the reason of the common opinion is: 1.

The danger in this matter of easy deception; hence, practically speaking, there is present a grave danger of injuring another's rights. 2. Because if the other truly possesses the thing in good faith and by a title at least reasonably presumed, he now has a certain right at least of detention of the thing, and consequently he cannot be despoiled of the thing until there is certainty concerning another's right and dominion of the thing. - Hence, as is clear, when there stands only probability of fact from which a right arises, it is in no way licit to despoil the peaceful possessor of his thing.


On the Eighth Precept of the Decalogue

I. On Rash Judgment

1479 What is the eighth precept of the Decalogue? - The eighth precept of the Decalogue is: You shall not speak false testimony against your neighbor. Ex. 20:16.; Matt. 18:19. By this precept, insofar as it is negative, false testimony is primarily prohibited, especially in judgment; but secondarily every unjust injury of neighbor in the goods of reputation and honor is prohibited, which is reduced to false testimony as to a principal injury; such are rash judgment, detraction, contumely, lying. But insofar as it is affirmative, it commands that, all simulation and fallacy removed, simple and naked truth be spoken. Catech. Rom. n. 2.; L. 961.

1480 What is reputation? What is rash judgment? Reputation is: the common opinion about the life, morals, and other qualities of someone, which can increase or diminish his moral estimation. Good reputation therefore is the common opinion about the virtue, wisdom, or deeds excellently performed by another; if this goes out into external verbal testimony, it is called praise; but if into testimony, whether verbal or real, it is called honor. Hence the good reputation of someone can be unjustly injured not only through detraction and contumely, but also through an internal rash judgment about some crime or moral defect of another. One must distinguish rash doubt, suspicion, opinion, and firm judgment. Rash doubt is had when someone without sufficient reason remains suspended, yet without inclining rather into judgment of vice than of virtue. Rash suspicion is given when someone without sufficient motive inclines rather into a judgment of vice than of virtue of another; yet he suspends actual judgment. Rash opinion is given when someone without sufficient motive elicits assent concerning the vice of another, yet with fear concerning the opposite. Finally, rash judgment is given when someone without sufficient motive elicits a determined judgment concerning the vice of another without fear concerning the opposite. L. 962, 965.; St. Thomas, 2. 2, q. 60, a. 3.

1481 What kind of sin is rash judgment? Rash judgment is a sin opposed to justice, and from its genus mortal.

The 1st part is proved, because anyone has the right not to be judged by another to be evil as long as he does not give to this other a sufficient motive of judging that he is evil; and therefore rash judgment from its generic concept, and with any other malice prescinded, is repugnant to justice. The 2nd part is proved, because good reputation is a notable good of man; and rash judgment, although it takes away the estimation of only one person, namely of the one judging, and not also the common estimation of others, nevertheless, since it always contains contempt of neighbor, hence even only partial injury of the aforesaid reputation is grave of itself, as detraction would be grave of itself even if made before only one person. He who judges another ill from slight judgments, in a grave matter, contemns him, which is a mortal sin. Hence in 1 Tim. 6:4, evil suspicions also are numbered among mortal sins. From its genus, because more often it is only venial on account of smallness of matter, whether according to itself or with respect to the persons about whom there is question, or on account of imperfection of the act. Matt. 7:1.; L. 962.; Lugo d. 14, n. 11.; St. Thomas, 2. 2, q. 60, a. 3, 4.

1482 When is rash judgment a grave sin? - In order that rash judgment be a mortal sin in the individual case, three conditions are required: 1. That it be firm and deliberate. 2. In grave matter. 3. Rashly conceived, without a grave indication, about a person known to you, not about an indeterminate person or one unknown to you. This is proved, because rash judgment, unless it is firm, in grave matter, and rashly conceived, is not a grave injury of neighbor against the reputation of neighbor; but if it is not sufficiently deliberate, it is not perfect on the part of the act and the consent of the will. Therefore, unless it has the aforesaid three conditions together, it is not perfect on the part of the act and the consent of the will. Therefore, unless it has the aforesaid three conditions together, it is not a mortal sin. L. 962.; Lugo d. 14, n. 11, 23.

1483 What kind of sin is doubt, suspicion, rash opinion? Positive doubt, suspicion, or rash opinion about another's sin is of itself only venial. This is proved, because even an opinion, if it is fearful, concerning another's crime, speaking of itself, does not inflict grave injury on him, since, simply speaking, it does not take away by judgment another's reputation; for it is not a firm judgment. - Positive rash doubt is given when someone ought from graver motives to judge someone to be good and innocent; nevertheless from other lighter motives he positively doubts, or reflexively judges that it is doubtful whether he is good or evil, innocent or guilty.

Of itself, for per accidens it can sometimes become grave; if, e.g., these acts are concerned with very extraordinary sins, or graver ones by reason of the condition of the persons whom they regard, and the opinion or suspicion proceeds from slight indications, the doubt from very slight indications; because such opinion, suspicion, or doubt is a greater injury than even a firm judgment concerning less grave ordinary sins. Thus also such acts are a grave sin if they proceed from malevolence without cause; for then they proceed from contempt of another, and therefore are reckoned a grave injury. Moreover, because for the most part thoughts of this kind creep into the mind even without deliberation, whoever does not advert with full deliberation both to the gravity of the thing thought and to the lightness of the indications is excused from grave sin. 1 Cor. 13:5.; L. 963, 964.; St. Thomas, 2. 2, q. 60, a. 3.; Cajetan ib.; Quodl. 12, a. 34.; Lugo d. 64, n. 17.

1484 What of negative doubt? - A purely negative doubt concerning the innocence or crime of another is no sin. This is proved, because in such doubt, arisen from some indication concerning another's crime, no graver motive existing, no one is held positively to judge another to be good and innocent, and so to expose himself to the danger of error; and therefore by suspending every judgment concerning the goodness or malice, concerning the innocence or crime of another, he does not sin. St. Thomas, 2. 2, q. 60, a. 4.; Less. l. 2, c. 11, n. 32-36.; Lugo d. 14, n. 21.

1485 Note: Practically, in doubt that axiom of prudent men is to be observed: In the order of caution worse things are to be presumed, but in the order of charity and justice better things. The reason of the first part is: because each one has the right to guard against evil, especially his own or that of his own; and therefore in the order of caution he can presume worse things, at least practically, and precisely in order to avoid evil. But this does not rest on a rash judgment against someone in particular, but on a general judgment by which someone thinks it can happen that someone who is judged good is truly evil. But the reason of the latter part is: because an error precisely speculative, against truth, is a lesser evil than a practical one against charity and justice; and therefore in the order of charity and justice toward another, better things are to be presumed. St. Thomas, 2. 2, q. 60, a. 4 ad 3.

II. On Detraction

1486 What is detraction; what is calumny? - Detraction is: the hidden and unjust violation of another's reputation. Hidden, i.e., in the absence of the other from whom reputation is taken. Hidden; for if it is manifest, it is contumely. Of another's, for he who injures his own ordinarily is not unjust, since he is its owner. But reputation is the public opinion about the excellence of another.

Violation of reputation can be done in various ways: 1. Positively, if a false crime is imposed, if a true crime is amplified, if a hidden one is manifested, if a good work is taken in a sinister way. 2. Negatively, namely by denying the good works of neighbor, or by diminishing them, or even sometimes by being silent when others are praising, or by praising coldly. If reputation is taken from someone by opening a true crime, it is called simple detraction; if by imputing a false one, it is called calumny, which is graver and differs in species from simple detraction, because it adds to detraction a lie damaging to neighbor. Yet this diverse species, "precisely insofar as it is against truthfulness, is not mortal malice, and therefore does not bring a diverse mortal species necessarily to be explained in Confession." Lugo d. 14, n. 36. Detraction differs from whispering, which is a word sowing discord among friends. Yet whispering agrees with detraction on the part of the matter, because each says evil about neighbor; but it differs in species on the part of the end, because whispering moreover intends the dissolution of friendship. And therefore it is from its genus mortal, of a species diverse from and graver than detraction; hence it is to be expressed in Confession. Prov. 6:16, 19.; Eccli. 28:15.; St. Thomas, 2. 2, q. 74, a. 2.; L. 966.; St. Thomas, 2. 2, q. 73, a. 1.; E. M.

1487 What kind of sin is detraction? - Detraction is a sin opposed to justice and from its genus grave. This is proved, because it is opposed to the right which another has to his reputation, or good name, by the lack of which a man is impeded from doing many good things; therefore it is a sin opposed to justice and, from its generic concept, mortal. 1 Cor. 6:10. Moreover detraction of itself is worse than theft, just as reputation is better than money, according to that saying of Prov. 22:1: A good name is better than many riches. And Eccli. 41:15: Have care for a good name, for this will remain for you more than a thousand precious and great treasures. - That calumny is opposed to justice is manifest. For since the crime is false, someone is in peaceful and legitimate possession of his reputation.

But as regards detraction there is difficulty; yet it is clear from this, that as long as the crime is not public, since reputation is not something consisting in the truth of the thing, but in the opinion of men, one is still in peaceful and legitimate possession of his reputation, of which he is despoiled through detraction. - But the same is always a sin in species, whatever the person may be from whom reputation is taken, because the reputation of a man is not distinguished into species; whatever the sin may be in which someone takes reputation from another; and whether in one thing or in several; because always it is one and the same thing which is injured by all these, namely estimation: hence in Confession it is not necessary to explain from whom and in what someone took reputation. L. 966, 967.; St. Thomas, 2. 2, q. 33, a. 7 c., q. 73, a. 2.; E. M.

1488 Whether it is grave to reveal the natural defects of another? To reveal another's natural defects, speaking of itself, is not a mortal sin. This is proved, because such defects are inculpable and ordinarily known to many; and therefore to reveal them is not usually gravely harmful to reputation. Thus it is not usually gravely harmful to reputation if someone says that another is ignorant, imprudent, etc.; nor if he says that another is one-eyed, lame, hunchbacked, etc. Speaking of itself; for if from the revelation of some natural defect another would suffer damage, or be gravely saddened, the revealer would sin gravely against justice or charity, unless he had a just cause for manifesting such a natural defect to someone. L. 967.

1489 Note: The same must be said, generally speaking, of all those moral defects which, although without sin and without crime, can nevertheless render a person less worthy of honor; and the same must be said of merely civil defects in the same case, e.g., if someone says of an honorable girl that she suffered violence, or of an honorable and grave man that he exercised the butcher's trade.

1490 Whether it is grave to reveal another's light sin? - To reveal another's venial sin, or to speak about sins by general words, speaking of itself, is not a mortal sin. This is proved, because in many things we all offend; and therefore to reveal another's venial sin, or sins by general words, from which it cannot be gathered that another has sinned mortally, is not usually gravely harmful to reputation. Speaking of itself; for the condition of some person can be such that in him even venial sins are judged to be of great moment; e.g., if it is said of a grave and religious man that he is mendacious, or lies frequently; or if certain sins are reported about some religious community by words even only general, e.g., I know many things about it which charity forbids me to disclose, etc.; or if so many things are said, although not individually grave, that the reputation of some person established in conspicuous dignity is notably injured, even if this is done over a long time. L. 997.

1491 Whether it is always grave to reveal another's grave sin? - To reveal another's mortal sin is a mortal sin when on account of it he suffers grave detriment to reputation, but not when he suffers only slight detriment. The reason as regards the 1st part is clear of itself. The reason as regards the 2nd part is that certain mortal sins are so frequently committed by persons of a certain condition that they are now almost presupposed concerning them; and therefore to report a certain mortal sin about a person of like condition diminishes his reputation little; as, e.g., if it is said of a soldier that he committed a duel or seduced a girl. It would be the same if someone revealed a delict about which another is accustomed to boast, or one of the same reason, or species, concerning which he was already publicly defamed before. - L. 967.; St. Thomas, 2. 2, q. 73, a. 2, 3.

1492 Resolutions: It is inferred that he does not sin mortally who reports another's grave crime, if he is of so low a condition and authority that he can prudently persuade himself that those hearing will not believe him. The reason for this is that such a person does not cause in the hearers a firm judgment concerning another's crime, but at most some light suspicion. But if the detraction is atrocious, even to excite only suspicion is grave. He does not sin mortally who narrates to a friend an injury inflicted on himself by someone, in order that he may receive some consolation from him, and by the complaint set forth may lessen the bitterness of the pain.

The special reason for this is that it would be too difficult if someone had to digest a grave injury in silence, and under grave obligation could not report it even to a friend for the sake of consolation. There is a certain collision of rights; nor is the reputation of another properly and strictly injured. Hence servants disclosing to someone injuries inflicted by masters, wives by husbands, sons by a father, religious by a prelate, only for the sake of mitigating pain, are excused at least from mortal sin. L. 973.; St. Thomas, 2. 2, q. 73, a. 3.; 1. 2, q. 38, a. 2. Cf. 1494, 1496. It is not mortal to speak ill of someone unknown or indeterminate, if such is not the case that infamy redounds upon others known and determinate.

Thus, e.g., he sins who detracts from a religious order, or names a monastery in which someone committed a grave hidden sin. For this gravely harms such an order or monastery. They make exception if there is question of some large order, and it is not of stricter observance, since in any large place there are almost always some unruly men. L. 978. It is not a sin against justice, at least not a mortal one, to ask the cause of someone's captivity or to speak about it; for just as the captivity is public, so also the cause seems to have been made public. L. 974. To defame a dead person is less grave than a living one, since he no longer needs reputation for living and working rightly for the utility of others; nevertheless it can still be mortal and obliging to restitution, because no one wholly dies, and the estimation of the dead often pertains to the living.

And scandal can also easily be had from the publication of a thing hitherto unknown. Nor does the reason avail against this that if you do not narrate that evil deed, others will narrate it. The fact that others do an illicit thing cannot make it licit for you. L. 978. Cf. here 1493, 1494. To call back into memory crimes already given over to oblivion is grave of itself against justice, since it takes away recovered estimation. But constantly to renew the memory of crimes which have not yet been given over to oblivion is grave of itself against charity, since this, without just cause, as is supposed, affects neighbor with grave sorrow.

1493 Whether calumny or detraction is ever licit? - It is never licit to place a false crime upon another, as is clear from propositions 44 and 45 condemned by Innocent XI. Yet for a just cause it is licit to manifest another's hidden crime, even with loss of his reputation; because sometimes the public or private good requires this, and then the right of neighbor to preserving reputation is overcome by a stronger right. L. 972.; St. Thomas, 2. 2, q. 69, a. 2.; E. M.

1494 For what causes is it licit to reveal another's crime? - The causes on account of which another's crime can licitly be revealed, indeed sometimes even ought to be, are the following: 1. The notable utility of the revealer himself, e.g., for asking counsel or help in a grave matter, with any affection toward detraction nevertheless excluded. 2. The utility of the delinquent, namely for his instruction or correction, etc. 3. Public utility, as for impeding evils threatening the republic or religion or some community. 4. Grave utility also private, whether of those hearing or of others, e.g., that they may be freed from evils, damages, or inconveniences certainly or probably going to occur. The reason of these things is that then one manifesting the sins of another injures neither justice nor charity. He does not injure justice, because neighbor does not have so strict a right to his reputation that others are obliged to cover the truth when its manifestation is necessary for avoiding grave damage, whether one's own or that of others, to which others also have a right. Hence a collision of rights occurs. The good of others altogether prevails over the good of one's own reputation, which is a false reputation. Nor does he injure charity, because charity does not oblige with grave inconvenience; and just as you are not held to impede the damage of your neighbor, even if great, with grave damage to yourself, so neither in the case are you held to conceal the hidden crime of neighbor.

L. 968.; St. Thomas, 2. 2, q. 73, a. 2.; Lugo d. 14, n. 97, 112, 113.; Gousset 1070.

1495 Resolutions: If someone unjustly injures your reputation, either by calumny or by simple detraction, by denouncing your altogether hidden delict, and you cannot defend it or recover it by another way than by diminishing his reputation also, this is licit, provided you do not say false things, and only insofar as is necessary for preserving your reputation, and you do not injure more than you are injured, with your person and the other person's compared. L. 972. It is licit to defame another in order to avoid grave torments, if the crime is true; because you do no injury to another, since you have the right of revealing it in necessity; but it is not licit if the crime is false, because it would be a pernicious lie. L. 982.

You also licitly diminish someone's reputation if the estimation falsely conceived of his doctrine and probity is pernicious to others, provided there is no other more suitable reason for impeding the evil, and the damage which is feared for neighbor is greater than, or at least equal to, the damage which would come to the other from the manifestation of his defect or crime. Less. 968. Indeed, according to Lugo d. 14, n. 112, neither excess nor equality of your damage or that of others is required, "provided the damage which you fear for yourself or others is not slight, but grave and notable." Thus also St. Alphonsus 968. For the correction of the delinquent himself, it is licit secretly to reveal hidden delicts to parents, prelates, teachers, masters. It is also licit by reason of avoiding damage to manifest to some master that a servant is a thief, that a maidservant admits a lover at home when the master is absent.

1496 Whether it is mortal to reveal another's grave sin, which gravely dishonors him, to one prudent and discreet man, with special malice excluded? The first opinion, more common and more probable, says that one sins gravely, unless inadvertence or great levity excuses. The reason is 1. because injury of reputation even before one grave person is judged grave, as is clear from rash judgment, which of itself is grave. 2. Because often men bear more painfully that they are injured before one grave person than before three or four others. Indeed it is grave to be held as good or as evil by a grave man. The second probable opinion denies it. The reason is that since reputation consists in the common estimation of men, he is not judged absolutely defamed who has lost his good name only before one or another. But the parity of rash judgment does not stand, because in it there is the imposition of a false crime; and in the case at issue, the naked manifestation of a true crime. Except unless one reveals it to him from whom the guilty person most and before all others would wish to be hidden, and it gravely concerns him that it not be revealed to that person. Cf. n. 1481.; L. 973.; St. Thomas, Quodl. 11, a. 13 ad 3.

1497 Whether another's hidden crime can be revealed by also narrating the penance performed? Resp. Negatively. For that manifestation of the delict is not equally compensated by the subsequent penance. For always a certain sinister opinion is introduced into others. - L. 974.

1498 Whether it is grave to manifest a hidden grave sin of a certain person, who is already defamed by another known grave sin? Resp. Affirmatively of itself, if the sins are disparate among themselves. For one infamous in one genus of vice has not lost the right of reputation as regards other virtues. But negatively if they are connected among themselves and one implies the other, because then the infamy is not notably increased. Yet it must not be denied that it can be a grave sin to manifest even a crime committed by someone a second time, because again grave detriment is inflicted on his reputation; as if someone says of another, of whom it is known that he committed theft only once, that he stole again. L. 976.; H. A. 14.

1499 Whether, in order to avoid grave damage of your own, you can reveal the hidden crime of another, if you received the knowledge unjustly through force or fraud, for instance by opening letters, etc.? These are St. Alphonsus's words, 969: "In this question there are several opinions. But among these so various ones, the opinion of Lugo pleases me more. This great theologian teaches that you cannot, generally speaking, use that knowledge unjustly received with the damage of another for escaping any damage whatever of your own. The reason is that the unjust action by which you received the secret obliges you to restoring all damages about to come to neighbor on account of it. Only then do Lugo etc. rightly admit that you can manifest the crime: 1. If the revelation were necessary for the common good of the republic. 2. If the other were held from justice to reveal the secret, for repairing your damage. 3. If he were unjustly vexing you."

1500 Whether a public crime can be revealed to those ignorant of it? Resp. Affirmatively, because this seems to be neither against justice nor against charity, whether it is public by publicity of law or by publicity of fact. L. 974.

1501 Whether a crime public in one place can be revealed in another place, where it is unknown? - Resp. More probably affirmatively of itself, at least without grave sin, if there is question of a neighboring place, or of a place where it is easily and shortly to be made public. The reason is that a reputation shortly and necessarily to be lost is of no or certainly of no great estimation, and morally speaking, it has already been cast away. Except, however, unless someone is going to suffer grave damage from it. - If there is question of places to which the divulgation is not going to arrive, or not except after a long time, one must distinguish.

As regards notoriety of law, or through the sentence of a judge, it is not against justice, because when the judge publicly condemns someone, he intends to despoil the guilty person of reputation, so that he may be everywhere an example to the rest. Nor more probably is it against charity, at least gravely, because it greatly contributes to the common good that the sentence be spread everywhere, so that the punishment may be more efficacious, and the guilty person may be known also by the inhabitants of a remote region, who could have business to transact with him. L. 974. As regards notoriety of fact, or through the mere knowledge of many, it is controverted. The first, very probable opinion says that it is not of itself illicit, because one sins neither against justice nor against charity, at least gravely, provided there is question of crimes which render a man pernicious. The reason is that infamy, from whatever source it has arisen, simply takes away good estimation; and it conduces to the public good that wicked men be known, so that all can beware of them. L. 974.; H. A. 12.; In Retr. n. 12. The second opinion, on the contrary, says that it is a sin both against justice and against charity. Against justice indeed, because one defamed in one place has not lost the right to reputation in another remote place, to which the reputation of the crime is not shortly going to arrive; therefore he does injury to him who defames him there. Moreover, as infamy begins by the fact of divulgation, so it ceases by the fact of silence. Against charity, because the one defaming harms neighbor in a grave thing, or in reputation, which elsewhere he continues to possess without injury to anyone; nor at least always is there any necessity of the public good for the crimes of others to be spread more widely; indeed it concerns public tranquility and order, and the delinquent, namely that he may more easily be amended, that hidden crimes not be spread abroad without just cause, and that crimes already spread abroad not be published more and more.

1502 Note: From St. Alphonsus, H. A. 12: "A delict published in one monastery cannot be called absolutely public; hence it cannot be manifested elsewhere, and not even in another monastery of the same Order, which would have frequent communication with that one." From the same holy Doctor, l. c. 13: "A delict of someone public at one time cannot be published at another time, in which it has become hidden, without grave fault, at least against charity, unless the delict were public not only by notoriety of fact, but also by notoriety of law, i.e., through sentence of a judge, or confession of the accused in court." Yet this does not prevent public delicts from being narrated in public histories for the public good, for preserving the truth of facts, for instilling horror of vice, for commending divine mercy, etc. Cf. n. 1492.; Lugo d. 14, n. 87.

1503 When can a crime or fact be called public or notorious? - It is called altogether public or famous when it has become known to the greater part of the community or city, town, village, etc. It is called simply public or notorious when it has become known to so many persons that it cannot be hidden by any evasion, and it is morally impossible that it not come into the knowledge of the community. But it is very difficult to determine the knowledge of how many persons is required that a crime ought to be judged public. Theologians have assigned various rules according to the various number of persons who compose the community. According to the more common opinion a crime can be called public if fifteen know it from a community of one hundred persons; or twenty of diverse families in a community of a thousand persons; or forty dispersed in a town of five thousand persons. Thus St. Liguori 975. But, as Billuart better says, de Iust. diss. 15, art. 2, § 5, this is remitted to the judgment of a prudent man, who, with attention to the number of the community, the talkativeness of men, and other circumstances, judges whether it is possible that the matter remain secret. - L. 11 App. n. 33.; l. 6, n. 593, 1111.; l. 7, n. 76, 78.

1504 Whether one who merely reports another's grave sins heard from others sins gravely, e.g., if he says: It is reported, they narrate, I heard this or that about such a person? He sins gravely against charity and justice if he reports it in such a way that others are more likely and deservedly going to believe it, e.g., if he asserts that he heard the things which he narrates from a trustworthy person, because then he furnishes a sufficient cause of believing evil; otherwise, if probably no faith is given to the words, because no infamy will arise from it. But he will much more easily sin gravely by reporting, even as merely doubtful, another's enormous sin, e.g., of heresy, sodomy, etc.; because the mere suspicion of these enormous crimes greatly defames. He sins gravely against charity if he reports things heard before those who will probably believe them from levity or malice of their own; because each one is held under grave obligation from charity to remove the occasion of another's damage, when he easily can. Yet he does not seem to sin against justice, because he is not the efficacious cause of the damage. L. 977, 978.; Billuart ib. art. 2, § 4.

1505 How does one hearing detraction sin? - He who efficaciously induces another to detract certainly sins gravely not only against justice, but also against charity. The reason is that he is not only the unjust cause of further detriment to the reputation of him from whom reputation is taken, but also of the further sin of the detractor. Therefore, with respect to the first he sins against justice, with respect to the latter against charity on account of scandal and cooperation. - He sins gravely against charity, as regards him from whom reputation is taken, who rejoices in grave detraction done by another, because he rejoices in the grave damage of neighbor.

Except if he rejoiced only in the hearing of a new or curious thing, but not in the detraction itself. He also sins against charity as regards the one detracting; for he furnishes to him the occasion of consummating the exterior sin. St. Thomas, 2. 2, q. 73, a. 4. A superior, in the spiritual order, sins against charity if he does not impede detraction insofar as he conveniently can, even if he does not rejoice in it; because a special obligation is incumbent on him of correcting the detractor, or of meeting the damage of the defamed subject.

But more probably he does not sin against justice: 1. the superior of the detractor, because he is not held to watch over the good of another not subject to him; 2. the superior of the defamed person, because it is not incumbent on him from justice to attend to the temporal good of the subject. L. 979. Yet the superior of the detractor "is not excused from grave fault against charity, and also against justice, if he is a Bishop or pastor and does not correct, because these are held from justice to correcting subjects."

L. 580.; Struggl 40. It is the office of the civil magistrate also to protect our estimation; but with the order of law observed, and therefore regularly at the instance of the party. A private person is for the most part excused either altogether or at least from grave sin if he does not impede detraction, whether from shame or fear or from some negligence, even if he conveniently can, provided he does not rejoice in it, nor does another damage besides infamy accrue.

The reason is that in this matter it often cannot be established that correction is going to profit; indeed often it is dangerous, and it can deservedly be feared lest the detraction rather be increased or prolonged. Likewise someone is excused at least from grave sin if he is silent because he does not know whether the things which the detractor reports are hidden. But those are excused even from venial sin who, when they advert to detraction, depart, break off the conversation, or turn away the face and show themselves sad, according to that saying of Prov. 25:24: A sad face dissipates the detracting tongue. Yet he will not be without some fault if he can easily apply efficacious correction. "And therefore it is turned into fault for him if he does not resist when he can resist, for the same reason by which someone is held to lift up the ass of another lying under a burden, as is prescribed in Deut. 22." St. Thomas, 2. 2, q. 73, a. 4.; L. 980, 981.

1506 What obligation of restitution is present in the detractor? - The detractor is held from justice, as much as can be done: 1. to repair the reputation unjustly taken away; 2. to compensate all temporal damages arising from the defamation and in some way foreseen. The reason for the first is that through the taking away of reputation a damaging injury has been inflicted; for the right which each one has to reputation cannot be taken away by private authority: therefore, since restitution of a good unjustly taken away is necessary, on that account that injury must be repaired. The reason for the second is that all damages arising from detraction are to be attributed to the detractor as their efficacious cause, whether the crime revealed is false or true, since in either case the detractor has unjustly injured reputation. The obligation of restoring reputation is personal. But the obligation of repairing damages which have arisen from defamation is real, and therefore passes to heirs. - L. 613, 991, 994, 995, 996.; St. Thomas, 2. 2, q. 62, a. 2, q. 73, a. 2.; C. B. 824.; C. L. 2389, 2390.

1507 How is reputation to be restored? Restitution of reputation is to be made in one way by a calumniator, and in another by a simple detractor. Hence 1. the calumniator is held to retract what was said, and indeed of itself even with loss of his own reputation, if reparation cannot be made otherwise; the reason is that the condition of the innocent is better than that of the guilty, and he ought to impute to his own malice whatever he is going to suffer on that account. 2. A simple detractor cannot retract what was said, because thus he would lie; but in another way, as much as is in him, he ought to restore reputation, by saying, e.g., that he spoke badly, that he erred, or something similar; for not only those err who depart from truth, but also those who depart from rectitude, according to that saying of Prov. 14:22: They err who work evil. But often that mode does not suffice among intelligent and crafty persons, who rather gather from these formulas that the crime is true which is not openly asserted to be false. Therefore then the detractor, by being silent about what was said, ought, when the occasion is given, with dexterity and truth, to praise and honor him from whom he took reputation. L. 992.; St. Thomas, 2. 2, q. 62, a. 2 ad 2, q. 73, a. 2.

1508 Whether someone ought to restore reputation even with inconvenience to himself? - He who, by injuring another's reputation, sinned only venially, is not held to restore the same with grave inconvenience to himself. But he who sinned mortally is held to restore the same even with grave inconvenience, yet one proportionate to the damage of the other. The 1st reason is that from only light and venial fault, in the simple damaging of neighbor, there cannot arise a grave obligation, and under mortal sin, of restitution in the forum of conscience, at least from justice. Yet if he who sinned venially in detracting from half-full advertence can conveniently restore reputation in a grave matter, he is held from charity and from justice under mortal sin to restore this; for charity obliges gravely to avert the grave evil of neighbor even if someone is in no way the cause of it; and justice obliges gravely that our action not continue gravely to influence the damage of neighbor. The 2nd reason is that such a one is held to restore reputation from justice, and on account of preceding mortal fault; but an obligation from justice and from mortal fault and in a grave matter obliges with grave inconvenience. The 3rd reason is that if the evil which the detractor would have to suffer is of a higher order, or in the same order is by far notably greater than the evil which the innocently defamed person ought to suffer, the defamer could, in the order of charity, prefer his own greater good to the lesser good of the innocent, as theologians commonly note. Yet if direct restitution of reputation by retraction of words cannot be made, or is not expedient, at least indirect restitution is to be made, by praising, honoring the injured person, etc. L. 994.

1509 Whether one defaming is held to restore reputation also before those who received the crime revealed by him mediately? - Resp. Affirmatively, if he violated reputation before hearers whom he foresaw would easily spread the infamy. The reason is that then he himself was the first and efficacious cause of the damage. But with secondary causes failing, the first cause always remains obligated. But otherwise he is not held; rather those are held who afterward detracted before others. L. 991.

1510 What are the causes excusing from restitution of reputation? The following are commonly admitted: 1. If the delict which you revealed to one or several has become public by another way, or if reputation has been repaired in another way, e.g., through sentence of a judge, etc. 2. If it is prudently judged that the memory of the crime has been erased by oblivion through the course of time. 3. If restitution of reputation cannot be made without danger to life; because life is a good of a higher order than reputation; likewise if restitution of reputation is of far much less value than the loss which the defamer would have to suffer, e.g., if he were an honored man and especially very useful to the public good or religion. 4.

If reparation is morally impossible on account of too great distance of places or other special difficulties, which are found especially in the reparation of simple detraction; e.g., if those who heard the detractor cannot be recalled from a preoccupied opinion. 5. If it is judged that no faith was given by the hearers to the detraction, as happens more often when detraction is done in the heat of anger. 6. If the defamed person has expressly or tacitly remitted the obligation, provided he can remit it; indeed sometimes presumed condonation suffices. But he cannot remit it when from his infamy there follows scandal, or damage either common or of his own, etc.; e.g., if there is question of the infamy of a priest, etc. L. 997, 998, 1003.; St. Thomas, 2. 2, q. 73, a. 4 ad 1.

1511 Whether you are excused from restitution of reputation if the injured person also violated your reputation and does not wish to restore? - Navarrus, Sporer, and certain others deny it; but it must more probably be affirmed with St. Alphonsus 999, because you are not held to render his right to another if he refuses to render yours to you. "Equal delicts are dissolved by mutual compensation." L. 40. de Sol. matr.

1512 Whether you are held to compensate reputation by money if you cannot restore it? - Resp. More probably at least negatively, because justice obliges only to rendering what was taken away, or an equivalent; but money was not taken away through detraction; nor is it itself equivalent to reputation, since it is of another order.

L. 1000.; St. Thomas, 2. 2, q. 62, a. 2.

1513 What is to be done if it is doubtful whether the defamation has been given over to oblivion? - These are St. Alphonsus's words, 998: "Retraction of itself brings infamy on the one retracting; hence, when there is doubt about the oblivion of the defamation, it does not seem that someone is held to suffer certain damage in order to repair the uncertain damage of neighbor. And although the injury inflicted is certain, and therefore possesses, nevertheless, because restitution is not owed on account of injury alone, but on account of damage truly inflicted, as we say with St. Thomas, there does not seem to be an obligation of repairing doubtful damage with certain damage of the one restoring, unless when only the danger of another's infamy in some case would be esteemed more than the certain infamy, or damage, of the detractor." Add that if the defamation has truly been given over to oblivion, the defamed person certainly prefers that its memory not be recalled further.

III. On Contumely

1514 What is contumely, how manyfold is it, and what kind of sin is it? Contumely is: the unjust violation of the honor of a present person. Therefore contumely differs from detraction first in this, that detraction directly injures reputation, or the internal estimation which others have of neighbor; but contumely directly injures honor, or the external attestation of such estimation, whether it is done by words or deeds. Secondly, contumely differs from detraction in this, that detraction is done secretly and in the absence of the other; but contumely is done openly and in the presence of the other, through contempt of him, whether in himself, who is present, or in another, e.g., in his legate or statue; for contumely is so called from contemning. Nevertheless, as honor can be shown to an absent person, e.g., by a laudatory oration before many, so also contumely can be done to an absent person by an atrocious injury before many, because namely it is foreseen at least confusedly that the offended person will find it out. L. 1. 3, n. 334.

Contumely is done in three ways, namely by word, writing, and deed. Moreover, under contumely which is done by word are comprehended reviling, reproach, opprobrium, and curse. Under contumely which is done by writing from the mind of defaming another is comprehended a defamatory libel. And finally under contumely which is done by deed are comprehended mockery, derision, and scoffing. "Meanwhile, however, these species of contumely in the theological forum are only material; for formally all pertain to the unjust injury of another's honor." Struggl 33. But from St. Thomas, 2. 2, q. 75, a. 1, "derision is a special sin." For "just as someone by reviling intends to depress the honor of the one reviled... so also by mocking someone intends that the one mocked blush." Hence derision, which is done by mouth, word, and laughter, and scoffing, which is done by wrinkled nose, "differ from contumely as shame differs from dishonoring: for shame is fear of dishonoring." St. Thomas ibid. ad 1. Indeed, "from a virtuous work someone merits among others both reverence and reputation, and within himself the glory of a good conscience; according to that saying, 2 Cor. 1:12, this is our glory, the testimony of our conscience." St. Thomas, 2. 2, q. 75, a. 1 ad 2. Hence conversely "from a base or vicious act, a man's honor and reputation are taken away among others; and to this end the contumelious man and the detractor say base things about another; but within himself, through the base things which are said, someone loses the glory of conscience through a certain confusion and shame, and to this end the mocker says base things." Now security of conscience and its quiet is a great good. "And therefore he who disquiets someone's conscience by confounding him inflicts on him some special harm." Injury of due honor is not only against charity, but also against justice; for individuals have a right to a certain honor, and not to be held in contempt. Yet greater honor and a certain quasi-worship is owed to Prelates and persons excellent in dignity, and to parents; which in the former belongs to observance, in the latter to piety. But any injury of honor, if only that is considered and not other extrinsic effects, is of the same lowest species, except that which is against parents and which also violates observance or piety. Lugo de Poenit., d. 16, n. 265.

St. Thomas, 2. 2, q. 72, a. 1.; q. 73, a. 3.; q. 75.; q. 103, a. 1, 2.; L. 966.; Struggl 23-27.; Ithur. Cas. 30, n. 5.

1515 What are reviling, reproach, opprobrium, mockery, scoffing, derision, imprecation? "Reviling, as if called a clashing of voices, properly signifies voices of several persons striking against each other, or a disordered clamor; and because reproaches are often hurled with contention employed, therefore in strictness it ought to be used for contumely done by several; yet usage bears that reviling be confused with contumely, as if it is an injury by which some crime, or also an evil either of punishment or of nature, is thrown in the face of someone present.... Reproach is an injury by which someone objects to another a benefit previously conferred upon him, upbraiding his ungrateful mind toward the benefactor.... Opprobrium in law means the same as reproach, L. Probrum ff. de Verbor. signific.; it is as though a reproach objected; hence, since reproach signifies dishonor or infamy from delict, opprobrium is an injury by which someone objects to another the dishonor with which he is affected on account of a crime.... Mockery and derision mean the same thing and are derived from deriding and mocking, which signify laughing with contempt of another. And according to St. Thomas, 2. 2, q. 75, it happens when someone turns another's evil or defect into play and laughter so that the other may blush. If laughter or loud laughter is added to words, it is properly called derision; it should be called scoffing if a movement of the nose, head, or some other member of the body is added, indicating another's vice, so that he is suffused with shame; but if other deeds are added to words for this same end, derision will be called mockery. But it will be called irony if you then especially blame another when through derision you praise him.... To these add imprecation, that vice... by which someone calls down upon another some evil of fault, punishment, or nature." Ithur. Cas. 30, n. 5. A curse, made against an absent person, is repugnant only to charity; for through a curse evil is pronounced against someone either by commanding or by wishing. But made against a present person, it often is repugnant also to justice; namely when it injures the honor owed to another, and takes on the nature of contumely. Struggl tr. 4, q. 5, n. 13.; Lugo d. 14, n. 193.; St.

Thomas, 2. 2, q. 72, a. 1; q. 75, 76. "Reviling and reproach consist in words, as also contumely does, because through all these some defect of someone is represented to the detriment of his honor. But a defect of this kind is threefold: namely a defect of fault, which is represented through contumelious words; and a defect generally of fault and punishment, which is represented through reviling.... But sometimes someone represents to another a defect of diminution or indigence...; and this is done through the word of reproach, which properly is when someone injuriously recalls to another's memory the help which he conferred upon him while he was suffering necessity." St. Thomas, 2. 2, q. 72, a. 1 ad 3.

"It happens that a word of curse uttered is a venial sin either on account of the smallness of the evil which someone calls down upon another by cursing, or also on account of the affection of him who utters the words of cursing, while he utters such words from a slight movement, or from play, or from some surreption, because sins of words are weighed especially from affection." St. Thomas, 2. 2, q. 76, a. 3.

1516 Whether contumely and mockery are grave sins? - Contumely is a mortal sin from its genus. For from the fact that someone openly utters words against another, he seems to make little of him; hence from this very thing he is dishonored, and therefore contumely brings detriment to the honor of him against whom it is uttered. Therefore from this it is per se a mortal sin no less than theft or robbery. For man does not love his honor less than a possessed thing. And it is a graver sin than detraction itself, as robbery is graver than theft. For it brings greater contempt of neighbor. This is clear besides from the words of Scripture, Matt. 5:22: But whoever shall say to his brother: Raca, shall be liable to the council; and whoever shall say: Fool, shall be liable to the gehenna of fire. From its genus; for it will be venial both from imperfection of the act, and "if it is a light reviling, not much dishonoring a man, and is uttered from some levity of mind, or from slight anger, without a firm purpose of dishonoring someone." St. Thomas, 2. 2, q. 72, a. 2.; q. 73, a. 1, 3.; L. 966.; E. M.

Mockery, or derision, or illusion is done only concerning some evil or defect which is turned into laughter or play, and therefore is taken as if small. For what is great is taken not for play, but seriously. Therefore when someone puts the evil or defect of another person into play or laughter, because according to itself it is a small evil, it is a sin according to itself venial. But if he puts the evil or defect into play or laughter as small by reason of the person, then to mock or deride someone in this way is to make altogether little of him, and to esteem him so vile that there is no need to care about his evil, but it is to be held as if for laughter and play. And thus derision and mockery are per se mortal sins, and graver than contumely; because the contumelious man takes another's evil seriously, but the mocker turns it into play and laughter; and therefore there is greater dishonoring and contempt. But the sin is so much graver as the reverence owed to the person who is mocked is greater. St. Thomas, 2. 2, q. 75, a. 2.

1517 Whether an obligation of restitution arises from contumely? - Contumely of itself induces a strict obligation of restoring honor and repairing damages, if any have followed, at least if they were foreseen confusedly. The reason is that contumely contains injury, and any injury requires satisfaction, and if it is damaging, moreover compensation of damages. - Cf. 1506 seqq.; L. 966.; St. Thomas, 2. 2, q. 62, a. 2 ad 3.; C. A. 1330.

1518 Resolutions: Honor publicly taken away through contumely is to be restored publicly before those who were witnesses of the dishonoring, or at least in such a way that the satisfaction can come to their knowledge. But it suffices that satisfaction be made through another person, who asks pardon in the name of the one dishonoring. L. 894. That restitution of honor is required which is judged sufficient for manifesting estimation according to the condition of the offended person. For if he who dishonored was a superior, it will regularly suffice if he greets the one dishonored, visits him at home, or shows benevolence to him.

But if he was an equal, or a fortiori an inferior, greater satisfaction is required, namely that he anticipate in greeting, yield place, ask pardon, etc., if he cannot sufficiently satisfy in another way. L. 986.; Lugo d. 15, n. 57. If the one dishonored has taken revenge, e.g., by striking, wounding the other, for the most part further satisfaction is not required for honor; because that one seems to accept revenge as satisfaction, and the other, by not resisting, seems to confess his fault and his estimation of the other. L. 989.

Likewise rustics are exempted from restitution of honor if equal revilings or reproaches have been mutually hurled among them, because by that very fact compensation is made. In practice many times it is expedient that the confessor omit admonishing a penitent existing in good faith concerning the obligation of satisfaction, especially if he foresees that admonition is not going to profit; or if he thinks that he who was dishonored will easily condone it, or will refuse reparation, especially public reparation, lest the memory of the injury return among others, or lest he himself be more affected with shame, etc. L. 988.

1519 Whether, if the offender is publicly punished by a judge, he is still held in conscience to furnish satisfaction for the injury inflicted? Lugo, with the common opinion, most probably denies it. The reason is that the punishment itself inflicted for the honor taken away from you seems sufficiently to repair your honor. Thus also, if the offender, compelled by a judge, furnished due satisfaction to you; for then, although compelled, he has now truly furnished testimony of the estimation of your dignity. L. 990.

1520 When contumely was hidden, is satisfaction owed? Molina, Laymann deny it. But it must altogether be affirmed with the common and true opinion, which Lessius, the Salmanticenses, etc., hold; because in every contumely, even still hidden, besides injury there is damage of honor unjustly injured, since each one has a right that due honor be preserved for him. L. 985.

1521 Whether and when contumely is licit? - Contumely is licit in the following cases: 1. If for the sake of a joke, through suitable recreation, light defects are objected, it is urbanity, according to St. Thomas, provided the other is not saddened, nor moved to anger. 2. If it is done with the mind of correcting, humbling, or for another reason; thus Christ called the Apostles foolish; and the Apostle called the Galatians senseless. Thus St. Thomas, 2. 2, q. 72, a. 2 ad 2, who says "that just as it is licit to strike someone for the sake of discipline, so also someone can say to another whom he ought to correct some reviling word." L. 966.

1522 How ought one affected by contumely to conduct himself? - "We are all held to tolerate contumelies, casting away the mind of revenge. Yet sometimes it will be expedient to repel contumelies, namely when tolerance is foreseen to be ascribed to inability to resist, or to foolishness; or if it can harm the common good, as if a prelate by tolerating would be rendered contemptible, and thus the insolence of subjects would be increased." L. 966.; St. Thomas, 2. 2, q. 72, a. 3.; q. 108, a. 1 ad 4.; Quodl. 5, a. 26.; Quodl. 10, a. 13.

IV. On Lying

1523 What is lying, and how manyfold is it? - A lie is a false word, i.e., against the mind; false, with the intention of saying what is false. The intention of deceiving does not pertain to the essence of a lie, otherwise jocose lies would be excluded from lying, since they are not said for deceiving, but for joking; and because it is evident that he lies who, with you present, did something, and immediately afterward denies to you even that he did it, although there is no will or faculty of deceiving.

Wherefore from lying are excluded jokes which are uttered or done in such a way that from the very mode of uttering or acting, it is sufficiently understood that what is outwardly stated is false; although the hearer, from his own excessive simplicity and stupidity, takes the joke seriously, and is deceived rather by himself than by the one joking. Likewise excluded from lying are tropical and figurative locutions, ironies, fables, and parables; because they contain the true sense which the speaker intends to express, although sometimes he observes that it is not immediately apprehended by the hearer, but another false sense is conceived, which the speaker does not intend, but only permits. St. Thomas, 2. 2, q. 110, a. 1.; Quodl. 6, a. 17. A lie is threefold, namely jocose, officious, pernicious.

A jocose lie is one which neither profits nor harms, but is uttered so that it may delight. An officious lie is one which is done without injury to another, so that it may profit a third party. Finally a pernicious lie is one which is done with injury and harm of another, even if it profits some third party. - St. Thomas, 2. 2, q. 110, a. 2, 3. No one regularly lies by silence and dissimulation, by not speaking, not acting, St. Thomas, 2. 2, q. 111, a. 1 ad 4.; because he who is silent, does not act, neither affirms nor denies. Regularly, for sometimes not to speak, not to act, is not without deceit and fraud. Lugo d. 23, n. 82.

1524 What is mental restriction and how manyfold is it; what is equivocation or amphibology? Mental restriction is an act of the mind turning or restricting the words of some proposition to another sense than the natural and obvious one; if, e.g., when asked whether you received Easter Communion, you answer that you received, understanding internally in the preceding year. - Mental restriction is: 1.

Purely or strictly mental, if the sense of the speaker added by the speaker's mental addition alone can in no way be perceived, neither from the obvious signification of the words in themselves, nor from the circumstances; and this is properly called mental; e.g., if someone is asked by a Protestant friend whether he is a Roman Catholic, and answers that he is not, because he was not born at Rome. 2. Broadly or improperly mental, if the sense of the proposition can be gathered either from the very signification of the words, because they are ambiguous, or from the circumstances; e.g., if someone is asked whether he received a benefice from the Bishop, and answers that he did not, because he properly received that benefice from the Holy See, to which it was reserved; and if someone has secretly compensated himself, and is asked whether he accepted anything, he can deny it, because he accepted nothing except what was his own. Equivocations or amphibologies are referred back to mental restriction; these are locutions having of themselves a double principal sense, but one more and the other less obvious; e.g., if someone answers nothing to a question about some matter done, and then to one insisting: what do you say? he answers: I say no.

1525 What is simulation? - A lie not by words, but by deeds, is called simulation. Yet not every simulation is a lie: for to simulate is indeed to do one thing and to will to signify another, and consists in this; but deeds are not, as words are, destined to signify the mind and to speak to others; therefore by these no one lies unless he uses them to deceive someone. Wherefore, if someone uses them only for concealing the truth, every lie is absent. And if a lie is sometimes absent from the very words, when someone is not questioned by right concerning some matter, how can that right always be present in deeds, so that you must do this or that, lest another be deceived? To simulation or to lying pertain hypocrisy, boasting, irony. All are opposed to the virtue of truth, which is a special virtue through which man duly orders his outward things, whether words or deeds, to something as sign to thing signified. St. Thomas, 2. 2, q. 109, a. 2.; q. 110, a. 2.; q. 111, a. 1.; Quodl. 6, a. 17.; Quodl. 8, a. 14. "Hypocrisy is a simulation by which someone simulates the person of another, as when a sinner simulates the person of a just man." St. Thomas, 2. 2, q. 111, a. 2. Generally and of itself hypocrisy is a light sin. It becomes grave from a gravely depraved end, or another gravely evil circumstance. St. Thomas, 2. 2, q. 111, a. 4. Boasting is properly said "when someone extols himself above that which is in him." And it is grave or light by reason of a grave or light object. St. Thomas, 2. 2, q. 112, a. 2. Irony is had when "someone says lesser things, departing from truth, for instance when he asserts about himself some vile thing which he does not recognize in himself, or when he denies about himself some great thing which nevertheless he perceives to be in himself; and it is always a sin," light of itself, grave per accidens....

St. Thomas, 2. 2, q. 113.

1526 Whether lying is illicit? A lie is intrinsically evil, because a lie formally imports the intention of stating what is false, contrary to the institution of words. Besides, a lie is immediately opposed to the virtue of created truthfulness, which establishes truth in signs, and mediately to the virtue of divine truthfulness; and therefore it is intrinsically evil and in no case licit. Hence Innocent III, C. Super eos de Usuris, says: "Not even for protecting life is it licit for us to lie." Indeed truthfulness is a special virtue, through which man duly orders his outward things, whether words or deeds, to something as sign to thing signified. Cf. Eccl. 8:14.; Lev. 19:11.; Eph. 4:24.; Col. 3:9.; St. Thomas, 2. 2, q. 109.; q. 110, a. 1, 3.; Quodlib. 8, a. 14.

1527 What kind of sin is lying? A jocose and officious lie is a sin from its genus venial, but a pernicious lie is from its genus mortal, because a jocose and officious lie is opposed only to the virtue of natural truth or truthfulness; and a pernicious lie is opposed also to charity and justice; hence the first two are sins slight of themselves, but the third is grave of itself. But a pernicious lie in the individual case is often a venial sin, not only from imperfection of the act, but also from smallness of matter, or of the harm inflicted on neighbor through the lie. St. Thomas, 2. 2, q. 100, a. 3, 4.; Quodl. 8, a. 14.

1528 Whether purely mental restriction is licit? - It is never licit to use purely or properly mental restriction. Wherefore neither is it licit to swear with it, because it is simply a lie. For it states what is false simply, although it is internally determined to a true sense by the mind of the speaker. Thus, when someone questioned about theft answers that he stole no money, understanding gold, silver, bronze, when he stole paper money: he certainly lies. This is also clear from propositions 26, 27, 28 condemned by Innocent XI. L. 152.; E. M.

1529 Whether broadly mental restriction is licit? It is sometimes licit from a just cause to use restriction broadly, i.e., improperly mental, when the sense intended by the speaker can be understood. The reason is that by this very fact that the truth can be prudently gathered from some circumstance of the thing, place, time, or person speaking, the aforesaid restriction is not evil in itself, since neighbor is not properly deceived, but from a just cause only his deception is permitted. Moreover, for the good of society it is required that a means be present of licitly concealing a secret and of avoiding damage from its manifestation; and sometimes no other means is at hand besides broadly or improperly mental restriction. And so in a case of this kind it is licit to use restriction not purely mental, by answering according to the mind of the questioner, or according to those things which appear and are commonly believed, or according to the ordinary non-authoritative mode of speaking, or finally according to received custom; e.g., if someone denies that he entered such a house, namely in which he himself committed no theft, as is believed, although truly he entered it; if those joined in civil marriage and commonly judged to be joined in legitimate marriage are mutually called husband and wife; if someone, asked by a friend about another's crime injuring reputation, answers that he does not know it; if a servant answers importunate visitors that the master is not at home. Struggl tr. 5, q. 3, n. 17.; Ithur. Cas. 37, n. 11 seqq.

1530 Note: It is licit to use a broad restriction of this kind even with an oath, although a greater cause is then required, since divine testimony is not to be used without judgment. L. 151.

1531 Whether amphibologies are licit? - Amphibologies, or equivocations, altogether discordant and remote from the matter at issue, so that they cannot be noticed and understood in a human way, are illicit; since then human commerce would utterly perish, as if someone asserted that he does not have a dog at home, because he does not have the constellation of the Dog. But if the aforesaid amphibologies or equivocations are perceptible of themselves, although not altogether easily and immediately, they are not illicit of themselves; but sometimes they are licit, unless they are done from the positive intention of deceiving another; for then they are not against the mind of the speaker and the virtue of truthfulness.

1532 When are restrictions and amphibologies not purely mental illicit? Restrictions and amphibologies, or equivocations, even not purely mental, are not licit: 1. if they are done without an honest and proportionate cause; 2. if from them damage to neighbor would emerge against the order prescribed by charity; 3. when mutual contracts are celebrated; 4. if the one questioning has the right of inquiring or commanding the confession of truth. Proof. The 1st reason is that, if without any honest cause and always it were licit to speak amphibologically, equivocally, and with restriction even not purely mental, all sincerity and human faith would perish; but men are held by natural law to preserve human faith. The 2nd and 3rd reason is that this is required by charity and justice. The 4th reason is that to that right there corresponds an obligation of confessing the truth without ambiguity.

1533 Resolutions: Public persons questioned about matters committed to their trust can especially use restriction of this kind; such are secretaries, legates of Princes, leaders of armies, magistrates, advocates, physicians, surgeons, midwives, and whoever has office and reason for concealing some truth. For if the secrets committed to these persons were violated, very grave inconveniences in society would follow. L. 165.

1534 Whether simulation is licit? "Formal simulation, namely when someone intends through an external deed to signify something other than he has in mind, is never licit, because it is a true lie of deed; but material simulation, that is, when someone does something, not intending the deception of another, but some end of his own, is licit with a just cause, always and when from the circumstances others can conjecture that it is done for another end; as was said about restriction not purely mental. Thus Christ the Lord, Luke 24, at Emmaus feigned that he would go farther, not intending that the Disciples believe this, but wishing to signify that he truly would have gone farther unless he were invited by them." L. 171. - St. Thomas, 2. 2, q. 111, a. 1. Dissimulation is had when, by not speaking, not acting, something is covered and someone is deceived from it. Of itself it is licit, for there is no obligation of always manifesting the truth.

1535 Whether a superior has in every case the right of knowing the truth, so that one questioned cannot licitly use broadly mental restriction? Resp. Negatively, as is clear from the following exceptions. For: 1. A confessor questioned by a tyrant whether Titius confessed homicide can and ought to answer: I do not know; because the Confessor does not know this with communicable knowledge. Indeed even if the tyrant insisted and said: Do you not know this with communicable knowledge? He could still answer: I do not know. The reason is that the tyrant knows well that he does not have the right of questioning about this, nor does the Confessor understand that he knows it as a man, but as vicar of God and therefore by incommunicable knowledge.

Almost the same must be said of him who knows a matter from a committed secret, for the sake of asking counsel. 2. A penitent questioned by a Confessor about a sin confessed can swear that he did not commit it, understanding internally that which he did not confess. Thus Cardinal, the Salmanticenses, Sanchez, etc. Yet this must be understood unless the Confessor justly questions in order to know the state of the penitent. From proposition 58 condemned by Innocent XI. L. 157. - "But if the penitent has not sinned mortally since the last confession, the Confessor sufficiently knows his state, and then he has no right of questioning about the past life."

Gur. Cas. v. 2, n. 442. 3. "The opinion of Cardinal de Lugo, de Iust. d. 40, n. 15, Tamburini, Cardenas, Sporer, Mezger, Babenstuber, Elbel, and several others is sufficiently probable; they admit that the accused, when the proof stands only half-full, and when there is hope of escaping death, can use amphibology and deny the crime even with an oath, understanding internally: so that I am held to confess, as long as hope of escaping death appears. The reason for this is that the precept of obeying a legitimate judge cannot oblige the accused so that he acts against himself and by his own confession completes the half-full proof of his capital crime, when otherwise it cannot be sufficiently proved.

Nor is the aforesaid restriction, in such a circumstance of the case, purely mental; because it can prudently be gathered by a sagacious judge and assessors. Hence a Confessor will be able safely to follow this opinion, at least so that he not deny absolution to an accused person wishing to follow it; as the cited doctors note." Struggl de 8 Praec. 46 and de Virt. relig. q. 3, n. 22.; L. 154.; l. 4, n. 57.; St. Thomas, 2. 2, q. 33, a. 7 ad 5. 4. A witness can swear that he does not know what he truly knows, understanding internally that he does not know a crime about which inquiry can legitimately be made, namely if it is certain to him that the crime lacked fault; or if he knows the crime, but under secret, with no preceding infamy; or if the crime is altogether hidden.

Struggl de Virt. relig. l. c. 21, 22. 5. The truth cannot be denied or hidden if one contracting marriage is questioned by the pastor or by the Bishop whether he is bound by any diriment impediment; if one to be promoted to orders is questioned by the Ordinary whether he is affected by some censure or irregularity. One to be promoted to a magistracy or public office, when there is no obligation of accepting it but it is free to accept it, cannot, if he is questioned, deny a hidden crime. Proposition 28 condemned by Innocent XI. - E. M. 554.

V. On Violation of Secret

1536 What is a secret, and how manyfold is it? A secret in general is called whatever is hidden. As pertains to the present question, a secret is: some hidden thing revealed to someone, or known in any way, with the burden of silence. - A threefold secret is distinguished: natural, promised, committed. A natural secret exists if by chance you know something which you cannot reveal without the just sorrow or damage of another. It is promised if by a gratuitous promise you promise another that you will reveal to no one a thing which you already knew or of which you receive knowledge; or by an onerous promise of revealing the thing to no one, another manifests it to you under this condition. Finally it is committed when you reveal a matter to another for the sake of counsel or help, with this express or tacit condition, of revealing it to no one. L. 970.; St. Thomas, Quodl. 12, a. 21.

1537 How does a natural secret oblige? - In a grave matter it obliges of itself under grave sin, and indeed for the most part from justice, sometimes from charity alone, unless a just cause excuses. The reason is that from the revelation of the secret damage to neighbor follows for the most part, and he has the right not to be injured without just cause. Moreover, he is affected with just sorrow who, as if deprived of his own thing, is deprived of a secret without just cause. Without just cause; for a natural secret obliges insofar as in that case justice or charity obliges; when this obligation ceases from a just cause, the obligation of the secret will cease. L. 970.

1538 How does a promised secret oblige? - It obliges of itself gravely or lightly, according as someone by promise willed to oblige himself --- gravely and from justice in grave matter; or lightly and from mere fidelity, which from its genus is light. The reason is that the aforesaid obligation arises spontaneously from the promise made. Wherefore a gratuitously promised secret regularly does not oblige with grave inconvenience; whether an onerous one obliges even with grave inconvenience depends on the intention of the one exacting it and of the one promising it, and on the damage of each. With very grave damage it regularly does not oblige, unless someone expressly promised it in such a way; and it is licit that he extorted it by injury, if nevertheless from the revelation the other would not undergo the same damage. Cf. 987.; Ithur. Cas. 37, n. 2, 5, 6.; L. 970.

1539 How does a committed secret oblige? It obliges of itself under grave sin from justice, and indeed more strictly than a merely natural secret, and also than a promised one. The reason is that besides the natural obligation, there urges also an obligation from onerous contract; for another would not commit knowledge of the matter to you unless he received from you a promise of secrecy. Moreover, in miserable affairs also to snatch away counsel and help is dreadful and publicly ruinous. Hence by civil law also it is prohibited to reveal a committed secret, and magistrates are forbidden to question about those things which by reason of the office one exercises, e.g., of pastor, advocate, etc., have been entrusted to someone. C. I. Proc. poen. 288.; C. G. poen. 378.

1540 Note: There are several and grave theologians who probably defend that it is not mortal to reveal a grave matter committed under secret to one or another upright person under the same secret, provided it is not disclosed to whom especially he who committed the secret wished it concealed; since the matter can still be called secret in those circumstances. Yet this is not so easily to be permitted in practice. For so great is the talkativeness of men that a secret can scarcely stop with one. By an oath furnished, officials of the Roman curia are held to keeping secret; administrators, consultors, cardinals of the Sacred Congregations of the Holy Office, of the Index, of the Consistory; synodal examiners and pastor-consultors; examiners of books and writings of the Servants of God; and administrators of any order in the Roman curia. Ord. serv. in R. C. after Const. Sapienti Consilio. Secret is to be kept in designating those who are proposed for Episcopal Sees in the United States of North America. S. C. Consistor. 2 July 1910. The secret to be kept in designating persons for episcopal sees is extended to all dioceses and provinces in which the same or a similar form of designation obtains as in the United States of North America. S. C. Cons. 28 Apr. 1911.

Deputies for discipline and deputies for economy of the new major Roman Seminary at the Lateran, and of the minor Seminary at the Vatican, according to C. In praecipuis of Pius X, 28 June 1913, are obliged under grave sin to keep secret from office concerning business discussed and concluded in the deputation. S. C. Cons. 30 Oct. 1913. Public agents before the Sacred Congregations are held to keeping secret from office. C. Sapienti consilio, Reg. Gener. after C. cap. 9. Those who violate the secret which is called of the Holy Office cannot be absolved except by the Supreme Pontiff, the Cardinal Penitentiary himself excluded, from the reserved excommunication to the same Supreme Pontiff which they incur. Ord. serv. in R. C. Norm. pecul. c. 7, a. 2, n. 4.

The print's appendix has more on this paragraph: [Power of the Sacred College](/manuals/bucceroni/power-of-the-sacred-college). (ed.)

1541 Whether from violation of a secret an obligation of restitution arises? He who by revealing another's secret sinned mortally is held from justice and under grave obligation to repair the grave damage of another. The reason is that it is unjust damaging. Cf. 1358.

1542 Whether it is ever licit to explore and reveal a secret? - It is licit to explore and reveal a natural, promised, and committed secret: 1. From the rightly presumed consent of him whose interest it is that the secret be concealed; for then there is no injury of anyone's right. 2. If the matter has already been spread abroad from another source; for then it ceases to be secret. 3. If damage to the republic is going to follow from the secret. The reason is that private good ought to yield to the common good, and therefore there can be no obligation of procuring a private good against common damage. And for the same reason, if common damage would follow from revelation of a secret, one is held rather to undergo death and any torments whatever than to reveal the secret. 4. Regularly, if from the observation of the secret grave damage would come to you or to him to whom the secret pertains, or to another innocent person. The reason is that naturally no obligation can be given against the order of charity; nor is anyone by his promise and contract presumed to have obliged himself to such a burden, that he keep a secret even with his own grave damage, unless from the circumstances this certainly appears and the thing itself requires it. 5. If there is question especially of a committed secret concerning a truly grave matter, a committed secret does not cease in the private damage of someone, even if very grave; but it does cease in the grave damage of him to whom the secret has been committed; in grave spiritual damage of the very one committing it, e.g., if he wishes to marry his spurious daughter; in damage of another which threatens him from the very one committing the secret, as if a girl attempts to procure abortion and kill the fetus. The reason of the first assertion is that it still more concerns the public good that this secret be kept than that the private damage of another, even very grave, be impeded.

The reason of the second assertion is that otherwise, in the 1st case, you will scarcely find anyone who would wish to give counsel or help in straits of this kind, which likewise would be pernicious to the public good; in the 2nd and 3rd, the promise of secrecy would be illicit. 6. Finally, someone can use knowledge of a secret for his own advantage as if his own thing, although he extorted the secret not without injury to another, if nevertheless this is done without another's unjust damage, and he does that which otherwise by his own right he could have done. L. 570, 971.; l. 4, n. 49.; l. 6, n. 698.; St. Thomas, 2. 2, q. 70, a. 1 ad 1, 2.; Laym. l. 3, tr. 3, p. 2, c. 5, n. 2.; Lugo de Iust. et Iur. d. 14, n. 142.; d. 38, n. 37 seqq.; Ithur. l. c. n. 8-10, 11, 28, 29, 30-34, 37, 38.; Appendix n. 4, 19, 22, 23.; La Croix l. 2, p. 2, n. 1231.

1543 Whether someone is held to manifest a secret to a judge legitimately questioning? - Resp. Affirmatively, if there is question of a merely natural secret; because the obligation of obedience to be furnished to a judge legitimately questioning on account of the common good is stronger than that of impeding damage to a private person by observation of a secret; and in any case, since it is legitimately inflicted by a judge, there will be no injury of another's right. - Resp. Affirmatively also if there is question of a secret simply promised; because by the promise you obliged yourself only to that which you could licitly furnish.

But you could not promise against obedience owed to a judge or superior; because, when you knew the crime, you had already contracted a natural obligation of manifesting it, if the judge or superior required this. Therefore the subsequent promise of secrecy could not destroy the prior obligation. Resp. Negatively of itself, if there is question of a secret promised by pact and onerous promise.

The reason is that, as St. Thomas says, 2. 2, q. 70, a. 1 ad 2, "to keep faith is of natural right: but nothing can be commanded to a man against that which is of natural right." - Indeed, when an onerous contract intervenes, it is altogether of natural right to keep the faith given. - Resp. Likewise negatively, of itself, if there is question of a committed secret. The reason is that the common good itself demands that, from fear of such revelation, men not be deprived of the advantage of seeking necessary counsel or help, which certainly they would never require unless they were certain of the secret to be kept. Therefore the common good itself demands that, as long as the one committing the secret can licitly keep his secret, he retains the right that the other not betray it. Hence one can answer a judge questioning: I do not know, understanding internally, in such a way that I ought to manifest it; although, with an oath interposed, he is compelled to give testimony. S. Poenit. 21 Aug. 1830. Of itself; for otherwise it is if the case is one in which someone can and is held to reveal the secret, as for instance if heresies, conspiracies, robberies are to be restrained. - L. 970.; Ithur. l. c. n. 13, 25.; Append. n. 10, 11, 12.; St. Thomas, Quodl. 1, a. 15, 16.; Lugo d. 14, n. 135, 141.; Gur. 437.

1544 Whether you can reveal a secret if you promised to keep it even with loss of life? Resp. Affirmatively, if the common good requires it, because a promise made against the common good is null. Resp. Negatively, if there is question of your own damage simply grave, and the other is placed in the same peril; because it is better to keep this secret promised by a special contract. - Resp. Likewise negatively, more probably, if there is question of your extreme damage, and the other would be cast into the same danger, or at least a very grave one, because you have expressly renounced your right, nor is it illicit in the case to omit the preservation of life in order to keep a promise. But it is altogether necessary that the business to be kept secret be of very grave moment. Otherwise the promise would be prodigal, which we are not held to keep. Yet St. Liguori 971 says the opposite is sufficiently probable, because it is licit for no one to squander his own life and postpone it to another's.

Ithur. l. c. n. 30.

1545 Whether he sins gravely who opens or reads another's letters? Resp. Affirmatively, of itself, or from its genus. The reason is that by natural right and the right of nations there is an obligation of leaving the secrets of letters uninjured; otherwise human commerce would be ruined. - Except the following cases: 1. If there is tacit or presumed consent of him who writes, or of him to whom the letters are sent. 2. If it is known or presumed that the letters contain matters of light moment. 3. If it is done from a just cause, e.g., for averting public or private damage, provided one has the right of opening the letters for warding off that evil, and does not read more than is necessary for this end. 4. If the letters are opened from levity or from some inadvertence. L. 1. 5, n. 70.; H. A. 5.; Lugo Resp. Mor. l. 5, d. 10.

1546 Note: Until the letter is delivered to him to whom it has been sent, it still pertains to the sender, who will be able to recall it to himself. That the secret be preserved, writings to be transmitted to the Holy See which contain secrets ought to be closed. S. C. Consist. 25 Nov. 1908. From C. L. 575, letters sent cannot be published without the permission of the author or of him who represents him, except in the case that they are to be added to some process. Violation of the secret of letters is prohibited by grave penalties in Civil Law. C. I. Poen. 159-164.

1547 Resolutions: To gather letters torn into small pieces, to join the various parts together, and to read them, is not licit with justice saved. For someone tore the letter apart in this way so that it could not be read. L. 1. 5, n. 70. "Thus a Prince can open letters not only of enemies, but also of others, which in time of war come from places bordering enemies. Likewise public ministers, as often as they judge it necessary for the public good.... And this proceeds not only for a Prince and ministers, but also for private persons....

A religious Superior licitly opens and reads the letters of his subjects, provided they are not sent to a higher superior, or to one whom the statutes exempt, nor come from him, either from the statute or custom of the religion, or from probable suspicion that they contain something evil." L. 1. 5, n. 70. Thus also in colleges and seminaries the superior, by reason of a more special vigilance to be observed, can open the letters of students, unless they are sent to other higher superiors or received from them, or unless there is question of a secret of conscience or of a family secret; for then it suffices that the superior know that the letters are truly directed to the higher superior, to the spiritual director, or to the parents, or received from them.

Gousset 1090. - Struggl 56. III.; Ithur. l. c. n. 26 seqq.; Ferraris v. Litterae n. 9, 10. In the Norms of the S. C. EE. and RR. for Religious Institutes, art. 179, 180, it is said: Letters to be sent by Sisters, and those sent to them, are to be handed to the local superioresses, who will be able to read them at their discretion. Let them use this faculty with the moderation of prudence and charity, the secret being kept. From any inspection of superioresses are excepted letters to be sent to the moderator general, or provincial, and their councilors or assistants, to the Bishop and to the S. C. EE. and RR., or those given by these to the Sisters.


On the First and Second Precepts of the Church

1548 What are the precepts of the Church; what of tithes? There are indeed very many precepts of the Church which concern particular states of men. But the precepts of the Church which regard all states of men are commonly numbered as six. We will speak of the former in the treatise on Particular States; of the latter it will be necessary to speak here. Struggl init.

But here we omit the precept concerning tithes to be paid; since in very many places, by a convention entered into with the Church, or by legitimate prescription, they have been extinguished. Yet the obligation always remains, confirmed by natural law through positive divine law, that the faithful supply what is necessary for the sustenance of clerics exercising the care of souls. But in the aforesaid places provision has already been made otherwise for this necessity. But where neither the aforesaid convention nor legitimate prescription was present, they are still owed and are to be paid to the pastor. Praedial tithes, which are received from lands, are owed to the pastor in whose territory the estates are situated. Personal tithes, which are received from things which someone acquires by his own industry, are owed to the pastor from whom the sacraments are received. - Tithes are owed both from religion as a sign of the universal dominion of God, whence not to pay them is a graver sin of irreligion; and from justice, for those who serve the altar ought to live from the altar; hence under obligation of restitution "tithes are required from debt, and those who are unwilling to give them invade another's goods." St. Thomas, 2. 2, q. 87.; Quodl. 2, a. 8.; Quodl. 6, a. 10.; L. 1. 3, n. 42.; H. A. tr. 20, n. 85.; tit. de Decim.; Trid. s. 25, C. 12 de R.; Conc. Plen. Amer. Lat. n. 832, 833.; E. M. In the Catechism published by order of the Holy Father Pius X on 18 Oct. 1912 and edited in 1913, the precept of paying tithes is not had. But in its place the fourth precept is put: To assist the necessities of the Church by contributing according to the laws or customs. Here likewise we omit the prohibition of the solemnity of nuptials. For it is treated in the treatise on Matrimony. In the aforesaid Catechism of the Holy Father Pius X, the fifth precept of the Church is: "Not to celebrate weddings solemnly in prohibited times."

1549 What is the first and second precept of the Church? The first is that the faithful honor feasts instituted by the authority of the Church, especially by abstaining from servile works, C. 1 seqq. de Consecr. D. 3.; tit. de Feriis. The other is that at least on Sundays and feasts the faithful be present at sacred worship, C. Missas de Consecr. D. I. Hence these two precepts are intimately connected with each other. Struggl l. c.; Gousset 1091. In the praised Catechism of Pius X five precepts of the Church are numbered, of which the first is: "To hear Mass on Sunday and the other commanded feasts."

1550 What is the power of the Church to institute feast days? The Church enjoys the power of instituting feasts and of commanding their sanctification under grave obligation to all the faithful, as one which has received from Christ all power in order to the spiritual good of the faithful. The Pope alone can proclaim feasts for the universal Church, because he alone enjoys jurisdiction over the universal Church. Bishops also can institute feast days in their own diocese; for they have the faculty of making laws in their own diocese. Yet from C. Conquestus ult. de Fer. Bishops are forbidden to establish new feasts without consulting the clergy and faithful. But whether at present Bishops can still institute new feasts, the first opinion affirms, provided they are instituted in honor of Saints, not of Blesseds, with the counsel of some clerics employed; yet they are admonished that they should strive to abstain. Urban VIII, C. Universa, 13 Sept. 1642.; Bonac. tom. 2, d. 6, q. un., p. 1, n. 3 seqq. The second opinion denies it from the Response of the S. R. C. 23 June 1703, n. 2113. And a Bishop certainly could not institute new feasts in those places in which, with Governments or the Bishops themselves requesting, the Holy See willed, by determining the number of feasts, to establish a uniform manner for all of sanctifying feast days. Bouix de Iur. Liturg. p. 4, c. 4.; E. M. Cf. following number.

1551 Which are the feast days to be observed? - Many feasts were formerly instituted, which in the course of times went into desuetude, or were abolished by ecclesiastical authority itself. Urban VIII, C. Universa, 13 Sept. 1642, suppressed many feasts and established a new list of feast days for the universal Church. To this catalogue must be added the feast of the Immaculate Conception of the B. V. M., Clem. XI, C. Commissi nobis, 6 Dec.


	But from these some less solemn ones, such as feasts of the Apostles, were later diminished, namely by the prohibition of servile works being removed; and these thereafter in some places were entirely abrogated. But some also from the more solemn ones were in some places transferred to Sunday. But, both as regards those abrogated and those transferred, nothing at all was changed as regards the office and Mass, ecclesiastical functions and choir, all of which therefore must be observed as before the abrogation or transfer. S. R. C. 18 Oct. 1818, 23 May 1835. Understand a perpetual transfer: for if a transfer is sometimes made on account of some impediment, only the office, not the observance of the feast, is transferred. Likewise nothing was changed as regards the obligation imposed on pastors of celebrating Mass for the people, and therefore one must still stand by the catalogue of Urban VIII. Pius IX, C. Amantissimi, 3 May 1858. - L. 267. Pius VI, on account of the calamity of the times, condoned for the Roman faithful the obligation of celebrating certain feasts. But these following are: namely feasts of the Holy Apostles, besides the solemnity of Saints Peter and Paul; the two weekdays which follow Easter and Pentecost; the Finding of the Holy Cross; the feasts of St. Anne, St. Lawrence, St. Stephen, the Holy Innocents, St. Sylvester, the Nativity of St. John the Baptist, the feasts of St. Michael and St. Joseph; yet the last three were afterward restored. In France, after the Indult of Cardinal Caprara, 9 Apr. 1802, from the concession of the Supreme Pontiff Pius VII, only four feasts besides Sundays remain of precept for the faithful, namely 1. the Feast of the Nativity of the Lord; 2. of his Ascension; 3. of the Assumption of the B. Virgin Mary; 4. the Feast of All Saints. From the same Indult the feasts of the Epiphany of the Lord, of the Most Holy Body of Christ, of the Holy Apostles Peter and Paul, and of the Holy Patrons of each diocese and parish are to be transferred to the Sunday next occurring. The remaining feasts, formerly commanded, are now celebrated on the same days as before, but without any obligation for the faithful. In the United States of America, from the concession of Leo XIII, 25 Nov. 1885, only six feast days are to be observed: 1. of the Immaculate Conception of the B. V. M.; 2. of the Nativity of Our Lord Jesus Christ; 3. of the Circumcision of Our Lord Jesus Christ; 4. of the Ascension of Our Lord Jesus Christ; 5. of the Assumption of the B. V. M.; 6. of All Saints. The solemnity of the feast of the Most Holy Body of Christ and of the Holy Apostles Peter and Paul is transferred to the Sunday next following.



For Spain, Pius IX conceded by Decree 2 May 1867: 1. that there be derogation from the precept of hearing Mass on feast days of the second order, commonly called Mass days; 2. that there be derogation from the same precept and moreover from the precept of abstaining from servile works on Monday after Easter and after Pentecost, on the day immediately following the feast of the Nativity of Our Lord Jesus Christ, and on the day of the Nativity of the B. Virgin Mary and of St. John the Baptist; 3. that in each diocese only one principal Patron be venerated, who must be designated by the Holy See. Wherefore besides Sundays the feasts still in force are those of the Nativity of Our Lord Jesus Christ, Circumcision, Epiphany; Immaculate Conception, Purification, Annunciation, Assumption of the B. Virgin Mary; Ascension of Our Lord Jesus Christ; Corpus Christi; Saints Peter and Paul, St. James the Greater; the feast of All Saints and of the Principal Patron of each diocese. But by Decree 12 Dec. 1867 the feast day of the Nativity of the B. Virgin Mary was restored. Finally, by Decree 28 Jan. 1890, in Spain and in regions subject to it, as also previously in several regions of Italy, the feast of St. Joseph is again to be observed as of precept. A. S. S. v. 24, p. 192.

To the feasts which the Church celebrates it was moreover licit to add the feast of the Patron, not Titular, or of one of the principal Patrons: 1. of a kingdom or diocese; and 2. of a place, where they happened to be had or venerated. Urban VIII, C. Universa; Pius VI, B. Ex quo divina, 7 June 1780. And where each feast has been introduced, each must be observed. S. R. C. 22 Mar. 1817. But it is not licit to choose Patrons except with the consent of the people and clergy and Bishop, and these Saints, not Blesseds, with the cause of the election known and approved by the S. R. C. Thus the same S. R. C. 23 Mar. 1630. - Ferrar. v. Festa n. 2 seqq.; L. 266.; E. M. But to the feasts which the Church celebrates it is no longer licit to add the feast of the Patron. At present, from the Motu Proprio of Pius X, Supremi disciplinae, 2 July 1911, concerning feast days, the feast days of Patrons are not subject to the ecclesiastical precept of hearing Mass and abstaining from servile works. Local Ordinaries can transfer the external solemnity to the Sunday next following. From S. C. C. 3 Apr. 1909, feast days recently suppressed are: In the Latin Patriarchate of Jerusalem there have been suppressed the feasts of the Holy Apostles Philip and James, St. John the Evangelist, and the Finding of the Holy Cross outside the city of Jerusalem, and also the second weekdays after Easter of the Resurrection and the second weekdays after Pentecost. - In the Apostolic Vicariate of Egypt the obligation of hearing Mass on the feast of St. Mark the Evangelist, 25 Apr., has been suppressed. In the Archdiocese of Munich and Freising the feast of St. Benno, 16 June, has been suppressed, transferred perpetually to the Sunday next following, with the obligation also of applying Mass for the people removed. In the Archdiocese of Bologna there have been suppressed the second weekday after Easter and Pentecost, the day immediately following the Nativity of the Lord, and the feasts of St. Anne, 26 July, St. Sylvester, 31 Dec. By common law now, from the Motu Proprio of Pius X, Supremi Disciplinae, 2 July 1911, the feast days besides Sundays are eight: the Nativity, Circumcision, Epiphany, and Ascension of Our Lord Jesus Christ, the Immaculate Conception and Assumption of the B. V. M., the Blessed Apostles Peter and Paul, All Saints. If any feast from those enumerated has legitimately been abolished or transferred, let nothing be changed without consulting the Apostolic See. But if Bishops judge that some feast from those abrogated should be preserved, let them refer the matter to the Holy See. If on any of these feasts a day of abstinence or fast falls, dispensation is given from each; and the same dispensation from abstinence and fast exists on feasts of Patrons, if those fall on these feasts, and they are celebrated with a great concourse of people.

Feast days to be observed in Missions must thereafter be observed in places separated from the former Mission. On feasts suppressed by the very recent Motu Proprio Supremi disciplinae, of the Most Holy Body of Christ, - of the Purification, Annunciation, and Nativity of the B. V. M., - of St. Joseph, spouse of the B. V. M., of St. John the Baptist, and of the Patron of each place or diocese, the obligation of making the Sacred Offering for the people remains. S. C. C. 8 Aug. 1911. In cathedral and collegiate churches, as regards the solemnity of Masses and Vespers in the choral office, the same things are to be observed as before the suppression. S. C. C. 8 Aug. 1911. By force of the very recent law, feasts from vow or statute, sanctioned even by ecclesiastical authority, are declared to be excluded from the number of feasts to which the obligation of hearing Mass adheres. S. C. C. 8 Aug. 1911. The law concerning feast days to be observed has been declared to be immediately in force. Namely, once it has been promulgated, the obligation concerning the observance of feasts on suppressed feast days now ceases altogether. S. C. C. 8 Aug. 1911. Faculty is granted to the Ruthenians, in the Canadian region and in the United States of North America, of observing feast days and fasts according to the custom of the places in which they live. Yet on Sundays and feasts falling in each rite on the same day, the Ruthenians are held to be present at the sacred liturgy in the church of their own rite, if it exists in the place. S. C. de P. F. 8 Aug. 1913, art. 33.; Pius X, XVIII Kal. Jul. 1907, art. 26. Whenever the feast of the Annunciation of the B. V. M. is impeded either on Friday in Parasceve or on Holy Saturday, as often as this occurs it is to be celebrated on Monday after Low Sunday with solemnity and cessation from work. S. R. C. 23 Apr. 1895, n. 3850. If on Friday in Parasceve another feast of precept falls, e.g., of the Patron, the precept of hearing Mass is not had, while the precept of abstaining from servile works remains. S. R. C. 20 Mar. 1706, n. 2164.; 10 Dec. 1773, n. 2305. If another feast falls on Holy Saturday, the transfer of the office and the obligation of hearing Mass to another unimpeded day is remitted to the judgment of the Bishop, S. R. C. 7 Aug. 1694, n. 1911.; or the obligation of hearing Mass ceases, while the obligation of abstaining from servile works remains, S. R. C. 2 Sept. 1903.


On the Third and Fourth Precepts of the Church

1552 What is the third and fourth precept of the Church? - The third precept of the Church is that the faithful confess their sins at least once each year to their own priest, namely to the Pope, Bishop, pastor, or any priest approved by the Bishop. Innocent III in Lateran Council IV, a. 1218, can. 21, Omnis utriusque sexus; Benedict XIV, de Syn. l. 11, c. 14, n. 2-6. - The fourth precept is that the faithful, each year, at least at Easter time, approach the Most Holy Sacrament of the Eucharist. Innocent III, l. c.; Trid. s. 13, c. 9.; E. M.

1553 When are children judged to have attained the years of discretion, so that they are bound by the precept of Confession? - When they are capable of mortal sin; that is around the seventh year, which is to be judged not from age alone, but chiefly from the degree of understanding or discretion of good and evil. But the spirit of discretion is judged to be present in those who now apprehend that lying or disobedience is evil, or who are ashamed of certain impure actions, etc. Hence pastors of souls are held gradually to prepare these little children for Confession, and to absolve those in whom they observe mortal sin, even doubtful, at least within the year, by force of the Lateran Council. In doubt concerning discretion, let them be absolved conditionally. Therefore Confessors who never wish to absolve children committed to them gravely err and cannot be excused. But from the same age of discretion, that is around the seventh year, the obligation also of Communion begins. S. C. de Sacram. 8 Aug. 1910.; L. 1. 3, n. 370.; l. 6, n. 432-666.

1554 Whether he who is not burdened with mortal sins is held to confess by reason of the precept of annual Confession? Resp. Negatively. The reason is that the Church, by commanding annual Confession, determines the precept of Confession imposed by Christ. But Christ imposed no other precept of Confession than that of mortal sins, as is clear from Trent s. 14, C. 1, 5.; c. 1, 2, 6, 7. - Therefore. C. De Lugo calls this opinion common and truer, Resp. Mor. l. 1, d. 15, n. 2.; L. l. 6, n. 663, 667.; Schmalz. de Poenit. et Rem. n. 16.

1555 Note: "Notwithstanding these things, certain regular, or even synodal, statutes are given, by which religious, and in certain dioceses clerics, are obliged to receive the sacrament of penance more often within the year, even if they are conscious to themselves only of venial sins.... Meanwhile, however, similar statutes ordinarily, and speaking of themselves, do not oblige under grave sin." Struggl 18. From the Norms of the S. C. EE. and RR., art. 138, Religious are held ordinarily to make sacramental confession once a week.

1556 Resolutions: "If someone within the year and at the beginning of Easter time confessed only venial sins, and then within Easter time fell into mortal sin, he would be held to confess it: because he would not yet have satisfied the precept of the Church, which obliges only to confessing mortal sins. Meanwhile, however, it is also probable that he is not held to confess before the year has elapsed from the sin committed." Struggl 12. Indeed, since doctors are not lacking who hold that annual Confession from obligation, in defect of mortal sins, is extended to venial sins; and the faithful think that by annual Confession they have now satisfied the obligation; certainly they ought not to be obliged, in the case, to a repeated Confession of mortal sins committed afterward. Cf. St. Thomas, 4 d. 17, q. 3, a. 1.; d. 16, q. 2, a. 2.; s. q. 6, a. 3.; q. 8, a. 5 ad 4.; Benedict XIV, Inst. 18, n. 24.

1557 Whether this precept is attached to Easter time? - This precept is not per se, but only per accidens, attached to Easter time. The reason is that the Church nowhere commanded annual Confession determinately for Easter time, as it did Easter Communion. It is not per se, but only per accidens attached, etc.; for one having mortal sin is obliged to Confession at Easter time per accidens, and by reason of Communion to be received at Easter time; because for receiving this worthily in a sinner, contrition does not suffice, but sacramental Confession is required. Trent s. 13, C. 17, c. 11.; Struggl 10.

1558 From what time is the year of Confession to be computed? - It can probably be computed from the first day of January to the last of December, or from the last Confession, or from one Easter time to another Easter time. Struggl 11.; L. 662. "But Lugo with the common opinion says that there is no obligation of confessing on account of the sole danger of forgetting sins." L. 665, 671.

1559 Whether the precept of the Church is satisfied by an invalid Confession? Resp. Negatively, whether the Confession is voluntarily or involuntarily invalid. The first part is openly clear from proposition 14 condemned by Alexander VII. The second part is clear from the fact that the Church commands a Confession through which the sinner is reconciled with God. Hence, if a priest had invalidly absolved a penitent from defect of due intention or jurisdiction, and the latter found this out, he would have to confess again, if he knew himself to be guilty of mortal sin. Struggl 13. - Likewise he by no means satisfies the precept of Communion who communicates sacrilegiously. E. M.

1560 Whether annual Confession which is not made to the pastor, or to another with the pastor's permission, is sufficient for satisfying the precept of the Church concerning annual Confession to be made to one's own priest? Resp. Affirmatively. The reason is that he who confesses to a priest having jurisdiction and approved now confesses to him by the permission of his own pastor, namely either of the Supreme Pontiff or of the Bishop, who deputed him so that he might hear the Confessions of all coming to him. Lugo Resp. Mor. l. 1, d. 15, n. 2.

1561 Whether he who has not confessed for a whole year is held to confess as soon as possible? - Resp. Affirmatively. Because the precept imposed by the determination of the Church urges; for the term of the year was not placed by the Church to end the obligation, but only to urge it, as is sufficiently gathered from the words of the precept: at least once in the year. Yet another opinion is present which denies it. Moreover, he who confesses in the following year satisfies by one confession the precept of each year; and there is no one in practice who obliges him to another confession. For the precept is only concerning confession to be made once in the year. Therefore in this same year he is not held to another. L. l. 6, n. 668, 669. Cf. 1568 and Lugo de Poenit. d. 15, n. 180.

1562 What is the nature of the precept of Easter Communion? - The precept of Easter Communion, not otherwise than the precept of annual Confession, is divine as regards substance, but ecclesiastical as regards the determination of time. But Communion is commanded in one's own parish, as is clear from the general practice of the Church and various Constitutions of the Supreme Pontiffs. Benedict XIV, C. Cum magno, a. 1751. Each is grave: not to communicate in one's own parish, and not to communicate at Easter time, although one or another day after Easter time has elapsed. There is no precept of the Church of receiving Communion determinately on the day of Easter, or on the Supper of the Lord, even for clerics. But priests satisfy this precept by celebrating anywhere; otherwise they are held to communicate in the parish, as other laymen. L. 300.; Lugo d. 17, n. 31.; E. M. In the often cited Catechism, promulgated in 1913 and edited by order of the Holy Father Pius X, 18 Oct. 1912, the third precept of the Church is expressed thus: "To confess at least once a year, and to communicate at least at Easter." In one's own parish is omitted.

1563 What is Easter time; and who can grant delay? Easter time by common law begins from Palm Sunday and ends on Low Sunday. But it can be prolonged by dispensation of the Bishop or pastor. Thus judged S. C. C. 19 Nov. 1616. Ferraris v. Eucharistia n. 10. But pastors, only in individual cases. L. l. 6, n. 294, 296. Since the Confessor is judge not only of the disposition required for Communion, but of the greater opportuneness for receiving the Most Holy Sacrament, he can permit or impose some delay, if he judges that the greater good of the penitent requires this, at least if the latter is not unwilling. L. l. 6, n. 297, third part at the end. For this was expressly provided in C. Omnis de Poenit. et remiss.

Yet the penitent would indeed sin if the Confessor had to defer Easter Communion for him on account of defect of due disposition for receiving sacred absolution. For he who is held to the end is also held to the means. But due disposition for absolution is a means altogether necessary for receiving the sacred Eucharist at the prescribed time. Therefore. In Latin America all the faithful can satisfy the precept of annual confession and communion from Septuagesima Sunday up to and including the eighth day of the solemnity of Corpus Christi. Leo XIII, C. Trans oceanum § VIII. At present in Rome the aforesaid time for Easter Communion is prolonged up to the feast of the Most Holy Trinity.

1564 Who can dispense from Communion in the parish? From the precept of communicating in one's own parish the Bishop, the vicar general, and the pastor himself can dispense. But interpretative or presumed consent suffices, provided there is moral certainty concerning their will. Thus St. Alphonsus l. c. n. 300.; Gousset 224, 226.

1565 Whether in the Cathedral all who are of the diocese can fulfill the precept by communicating there? Tamburini responds "that they can, because there resides the Bishop, who is the common head and pastor of the whole diocese. Thus Diana.... Thus also Bonacina." De 3 Eccl. pr. c. 4, n. 4. And concerning this same matter, "there are many of the ancients," says C. De Lugo Resp. Mor. l. 1, d. 15, "who recognize in the archpriest of the Cathedral Church the power of administering sacraments to all subjects of that diocese, and therefore they seem to suppose the Cathedral Church to be common to the whole diocese; Thomas Sanchez reports and gathers these, l. 3 de Matrim. d. 27, n. 1. Wherefore he who receives Communion in the cathedral church seems to receive it in the common parish of the whole diocese. Hence just as, if he received it from the hand of the Bishop, he would without doubt satisfy the precept of the Church, since the Bishop is pastor of the whole diocese, so if he receives it in the episcopal Church, he seems to satisfy the same precept," n. 3. "Yet I," C. De Lugo continues, "rather believed that in strictness satisfaction is not made except in the proper parish of each one, or unless the Bishop expressly or tacitly consents," n. 4. St. Alphonsus, l. 6, n. 300, adheres to this opinion of Lugo, and says of the opposite opinion: "I do not know whether it is probable, unless in some place there is a common usage which causes the consent of the Bishop to be presumed; for sheep ought to be known by their own shepherd." And the same opinion is clear from S. C. EE. and RR. 21 Jan. 1848. Yet S. R. C. 6 Sept. 1636, 1 Apr. 1662, n. 1230, favors the contrary opinion.

1566 Where can travelers, vagi, soldiers, and servants satisfy the precept of Easter Communion? - Travelers and vagi can communicate in any church, nor are they held to approach the parish of the place where they are staying; because they do not have their own pastor who ought to know them. - Soldiers in station, or having domicile in a city, ought to communicate in the parish in which they dwell; otherwise they can fulfill the precept in any church. Servants and all others having quasi-domicile are bound by the same law as inhabitants. L. l. 6, n. 300.

1567 Whether he who communicated sacrilegiously in the parish is held to communicate again in the parish? - Resp. Negatively, because he fulfilled the end of the precept as regards the circumstance of place: therefore it suffices that he communicate in any place whatever to satisfy the precept of Easter Communion, which he did not fulfill through sacrilegious Communion. Nor is he held to making Easter Communion in the parish who at Easter time received sacred Viaticum, for the end of the law was sufficiently fulfilled. But cf., as regards this question and the preceding 1564-1566, n. 1562 at the end. La-Croix 630.

1568 Whether he who omitted Communion at Easter is afterward held, once Easter time has passed, to receive Communion as soon as possible? The first opinion, more common, and which St. Alphonsus holds, l. 6, n. 297, affirms; and according to this opinion, as one is held to Communion after Easter time has passed, so also he is held to receiving Communion in his own parish.

The reason is that Easter time was not assigned by the Church to end the obligation, but to urge it; hence when the obligation already contracted has not yet been fulfilled, it must be fulfilled as soon as possible. Indeed, from the Lateran Council, one is not held simply to receiving Communion at Easter, but at least at Easter. The other opinion denies it. The reason is that the precept of Communion is affixed to Easter time. For as in the precept of hearing Mass on Sunday, and in similar precepts, the obligation ceases with the predefined time, so also it must be said in this precept of Communion at Easter time. Indeed, if Communion were not truly affixed to Easter time, but had to be made each year at least after that time had elapsed, it would be licit also to make it before Easter time, with just cause standing. Several and grave theologians hold this opinion, among whom is St. Antoninus; Busembaum, Palaus, Bonacina, and others think it probable, and St. Alphonsus himself, l. c., thinks it not to be contemned. But according to this second opinion, as one is not any longer held in that year to Communion when Easter time has now passed, so consequently neither is he obliged to Communion in his own parish. "Which," notes the holy Doctor, 688, "proceeds pari passu with the precept of annual Confession." But the precept of the Church here is determinative of the divine precept of communicating sometime in life.

Hence, when Easter time has passed, just as certainly the divine precept does not cease, so the ecclesiastical precept always urges, namely for that year; for it is said that the faithful ought to communicate each year, at least at Easter. Trent s. 13, c. 9. Therefore, if not at Easter, certainly not as soon as possible; but within the year one ought to communicate. Within the year, i.e., from Easter to Easter; otherwise the year cannot here be verified, since, in the time from January to Easter, the precept cannot be anticipated.

1569 Whether one who cannot communicate at Easter time is held to anticipate? Resp. Negatively, because "such communion would not fulfill the precept; for at the time at which it would be made, the time of obligation would not yet have begun, since the time of annual communion had not yet begun. Conversely it is certain that, when Easter time has begun, if someone foresees that he is to be impeded from Communion, he is held to receive it immediately, as they commonly teach." L. 298.

1570 Whether an excommunicated person is held to obtain absolution so that he can fulfill the precept? - They commonly affirm it; "because Communion greatly contributes to the salvation of the soul, whence its precept strictly obliges to removing spiritual evils which stand in the way." L. 299. Indeed he who is held to the end is held to the necessary means ordered per se to it. Wherefore just as he who is in mortal sin is held to confess, so that he can fulfill the precept of Communion, so also he who is excommunicated is held to obtain absolution from excommunication, so that he can receive Communion. And this is confirmed from the fact that, if someone wishes, he can most easily obtain the aforesaid absolution.

1570 bis. Decree concerning the first Communion of children. "...With all these things maturely weighed, this Sacred Order concerning the discipline of the Sacraments, in the general Congregation held on the fifteenth day of the month of July, in the year 1910, so that the mentioned abuses may be entirely removed and children even from tender years may adhere to Jesus Christ, live His life, and find protection against the dangers of corruption, judged it opportune to establish the following norm concerning the first Communion of children, to be observed everywhere. I. The age of discretion both for Confession and for Holy Communion is that in which the child begins to reason, that is around the seventh year, whether above or even below. From this time begins the obligation of satisfying each precept of Confession and Communion. II. For first Confession and first Communion a full and perfect knowledge of Christian doctrine is not necessary. Yet afterward the child will have to learn the whole catechism gradually according to the measure of his understanding. III. The knowledge of religion which is required in the child, so that he may suitably prepare himself for first Communion, is that by which he perceives according to his capacity the mysteries of faith necessary by necessity of means, and distinguishes Eucharistic bread from common and bodily bread, so that he may approach the Most Holy Eucharist with that devotion which his age bears. IV. The obligation of the precept of Confession and Communion, which burdens the child, falls chiefly upon those who ought to have care of him, that is, upon the parents, the confessor, the teachers, and the pastor. But it pertains to the father, or to those who take his place, and to the confessor, according to the Roman Catechism, to admit the child to first Communion. V. Once or several times in the year let pastors take care to announce and hold a general Communion of children, and to admit to it not only the newly admitted, but also others who, with the consent of parents or confessor, as was said above, have already previously for the first time tasted holy things from the altar. For each group let some days of instruction and preparation be put before.

VI. Those having care of children must take care with every zeal that after first Communion the same children approach the sacred table more often, and, if it can be done, even daily, as Christ Jesus and mother Church desire, and that they do this with that devotion of soul which such an age bears. Let those to whom this care belongs remember moreover the very grave office by which they are held of providing that the children themselves continue to be present at public catechetical instruction, or if not, that they supply for the religious instruction of the same in another way. VII. The custom of not admitting children to confession, or of never absolving them, when they have arrived at the use of reason, is altogether to be disapproved. Wherefore local Ordinaries, with remedies of law also employed, will take care that it be thoroughly removed from the midst. VIII. Altogether detestable is the abuse of not ministering Viaticum and Extreme Unction to children after the use of reason, and of burying them with the rite of little children. Let local Ordinaries proceed severely against those who do not depart from a custom of this kind. These things sanctioned by the Fathers Cardinals of this Sacred Congregation, Our Most Holy Lord Pope Pius X, in the audience of the seventh day of the current month, approved all, and ordered the present decree to be issued and promulgated. Moreover he commanded individual Ordinaries that they signify the same decree not only to pastors and clergy, but also to the people, to whom he wished it to be read every year at the time of the Easter precept, in the vernacular language. But the Ordinaries themselves will have to report to the Holy See, after every five years has passed, together with the other affairs of the diocese, also concerning the observance of this decree. - Notwithstanding anything whatever to the contrary." Decr. Quam singulari, S. C. de Sacr. 8 Aug. 1910. - E. M. n. 500.


On the Fifth and Sixth Precepts of the Church

I. On Abstinence from Flesh Outside Fast

1571 What is the fifth and sixth precept of the Church? - The fifth precept of the Church is that the faithful abstain from flesh on certain days, as is clear from various Constitutions of the Supreme Pontiffs, Catechisms, and the universal custom of the Church. - But the sixth precept of the Church is that the faithful observe fasts at the established times, as likewise is clear from various Constitutions of the Supreme Pontiffs, Catechisms, and the universal custom of the Church. C. Quadragesima 16 seqq. de Consecr. D. 5. - Each precept obliges of itself under grave sin, since its matter is grave. Proposition 23 condemned by Alexander VII. Of itself; for in each, according to the common opinion of theologians, smallness of matter is given. Trent s. 25 de Delectu cibor. etc.; L. 1030.; E. M.

1572 Flesh of which animals is prohibited on a day of abstinence? - The flesh of animals born and breathing on land is prohibited. The reason is that these bring the greatest delight in eating, and chiefly provoke man to venereal things. St. Thomas, 2. 2, q. 147, a. 8. - "To discern which animals are to be reputed flesh, although it is not a slight judgment to attend to whether they are accustomed to live for a long time outside water; nevertheless the common estimation of the faithful and the judgment of physicians is more to be attended to, if they repute them flesh or fish." L. 1011. Hence for discerning prohibited flesh a twofold criterion is present: a physical natural criterion, namely that they are animals born and living on land; and a moral criterion, namely that from common estimation and the judgment of physicians they are terrestrial animals and not fish. But each criterion fails, and does not furnish a determined and fixed universal rule. The physical criterion fails because amphibious animals are given; and it is licit to eat snails, turtles, frogs, crabs, oysters, locusts, shells, and according to some, beavers or castors, otters, sea ducks, coots, and certain others add sea crows. The moral criterion fails because it is valid only for ordinary and common things, as is clear. Hence in doubt there is a threefold rule: 1. The structure of the animal, whether it is similar or dissimilar to terrestrial animals. 2. Nutritive power. 3. Custom, which in these matters is the best rule. With doubt still remaining, it is licit to eat, because the law concerning abstinence is negative; wherefore, unless the prohibition is certain, it is licit to eat. St. Thomas, 2. 2, q. 147, a. 8.; Benedict XIV, de Syn. l. 11, c. 5.; Antonelli vol. 2, de Praeceptis Ecclesiae. But both flesh and other things which are derived from flesh, or are in any way constitutive parts of animals, are prohibited; namely fat, blood, marrow, bacon, grease or lard, juice expressed from flesh, and peptones, which are extracted from beef and contain the more principal substance of flesh. Tambur. Decal. l. 4, c. 5, n. 19.; L. 1010. From an Indult now common almost everywhere, seasonings from animal fat are permitted; and then it is licit to use the fat of the flesh of any animal, and not only swine fat, and also butter and margarine; and where there is usage, also broth of cooked meat is tolerated. E. M.

1572 bis. Seasonings which are permitted on days of abstinence and fast can be used in the meal and in the evening collation, S. Poenit. 16 Jan. 1834. When abstinence is not of stricter right, the permitted seasonings are seasonings from the fat of any animal, from butter, from margarine, and similar seasonings. When these seasonings are permitted, one can use the same fat for seasoning foods and eat those small pieces which remain of fat or bacon from the same melted down, provided they continue to be part of the seasoning. Nor are they to be troubled who on days of abstinence and even of stricter abstinence use oil in which flesh has been fried. But seasonings from eggs are not permitted. The juice of swine bacon, or broth from pork, is not comprehended under the terms: condimenti di grasso. S. C. C., 29 Apr. 1911. Peptone is an extract of flesh, united to pepsin; and consequently it is by no means permitted on days of abstinence. The case is altogether different for margarine, which although it is made from the fat of oxen, oil, and milk mixed together, nevertheless is positively permitted when the use of butter is licit. S. O. 6 Sept. 1899.

1573 When, outside fast, does the precept of abstinence from flesh urge? This precept, besides the time of fast, urges 1. on Friday of any week in the whole Christian world, C. Explicari 3 de Observ. ieiunior., unless a special Indult is had; - 2. on Saturday, unless legitimate custom has prescribed otherwise somewhere, or something else has been established by the Holy See, or a privilege is had, C. Quia 31 de Consecrat. D. 5. Cf. Benedict XIV, de Syn. l. 11, c. 5, n. 5. Hence the Holy Office declared on 10 Jan. 1855 that those traveling outside Belgium cannot eat flesh on Saturday in places in which the said Law is in force. But not only in Belgium, but also in the United States of America, in Italy, and in most other places, abstinence is no longer observed on Saturday. - 3. In Lent the precept of abstinence also urges on Sundays; again unless an Indult or another particular law is now had. From this law of abstinence the Nativity of the Lord is excepted by privilege of Honorius III for those who are bound neither by vow nor by regular observance, if it falls on the 6th weekday or on Saturday, C. Explicari 3 de Observ. ieiunior. In most dioceses of France, from particular custom, the obligation of abstinence is in force on the three Rogation days and on the vigil of St. Mark. Therefore attend to the special custom of places. Besides the time of fast. On days of fast, those also who are exempted or excused from fast are held to observing abstinence, as is clearly drawn from the Indults themselves, by which those even who are not held to fast are permitted to feed on flesh and milk foods, unless something else has been established by the Holy See for some place. Tamburini tr. 4 de Quarto Eccl. praec. c. 9.; La Croix l. 4, n. 1291.; l. 3, p. 2, n. 1660 seqq.; E. M. 1573 bis. In the Catechism of the Holy Father Pius X the second precept of the Church is expressed thus: "Not to eat flesh on Friday and on the other prohibited days, and to fast on the prescribed days." Indeed in very many places both the law of abstinence and of fast has been reformed at present. Italy: "1. In all and individual regions of Italy, with also the dioceses of Malta and Gozo comprehended, which are accustomed to use the dispositions laid down in this matter for Italy, fast, or the law of one meal per day, will have to be observed: During the whole time of Lent, Sundays only excepted; on Fridays and Saturdays of Advent; on Wednesdays, Fridays, and Saturdays of the Four Times of the year; on the Vigils: of Pentecost, of the Holy Apostles Peter and Paul, of the B. V. M. assumed into heaven, of All Saints, and of the Nativity of Our Lord Jesus Christ. But on the days on which fast is prescribed, the mixing of flesh and fish in the same eating is at the same time always and absolutely forbidden, not even Sundays in Lent excepted. 2. Besides fast in all regions of Italy, as above, the law of abstinence from flesh and from all those things which draw origin from flesh, namely milk, butter, cheese, eggs, and seasonings from the fat of any animal, must also be observed: on Friday of the Four Times in Lent; on Friday in Parasceve; on the Vigils of the Assumption of the B. V. M. and of the Nativity of Our Lord Jesus Christ. 3. But on the first day of the Lenten fast; on Fridays and Saturdays of Lent; on Fridays and Saturdays of Advent; on Wednesdays, Fridays, and Saturdays of the Four Times; on the Vigils: of St. Joseph, Spouse of the B. V. M.; of the Annunciation of the same B. V. M., where these feasts are recalled under precept, and, as regards the vigil of the Annunciation, provided it falls within Lent; of Pentecost; of the Holy Apostles Peter and Paul and of All Saints, abstinence from flesh only and from juice in any way expressed from flesh will have to be observed: so that it is licit at will in the principal meal to eat eggs and milk foods, and both in the same principal meal and in the little meal to use seasonings from any fat, butter, margarine, as they call it, and similar things. 4. This same abstinence from flesh only and from meat broth will likewise have to be observed on all and individual other Fridays through the year, yet without obligation of fast and, consequently, with no distinction of meals made as regards the free use of eggs, milk foods, and seasonings. 5. But as often as, on any of the above-mentioned days consecrated to fast or abstinence or to each, there falls either some feast from the more solemn ones in the Church, or the feast of the Titular or principal Patron of some place or diocese, or some extraordinary religious solemnity, such as centenaries, pious pilgrimages, and similar things, or public annual fairs which are celebrated with an unusual concourse of people, it is conceded to local Ordinaries, except in the time of Lent and Advent, that they can either anticipate both fast and abstinence, either for the whole diocese or, according to diverse cases, for certain determined places, to another free day pleasing to them, or even, yet from very grave causes, dispense concerning these. 6. This decree does not regard fasts and abstinences to be observed in some places from a particular vow. But as regards Regular Families of each sex, not bound by a special vow of abstinence or fast, it is decreed that they can use the same law as the simple faithful. 7. By the present decree whatever local indults, concessions, privileges, customs even immemorial, to the contrary, not even the Bull of the Crusade excepted, where and under whatever form it is now in force in Italy, are revoked, abrogated, and thoroughly abolished. But let the Ordinaries vehemently exhort the faithful subject to them that they strive to compensate the Apostolic indulgence by other good works.... Our Most Holy Lord Pope Pius X deigned by His Supreme authority to approve and confirm all and individual these things, commanding those whom it concerns that the same, having been opportunely brought to the knowledge of the faithful, from the First Sunday of Advent of the current year 1906, be observed exactly and that they strive that they be observed by all. - Anything whatever to the contrary notwithstanding." S. O. Decr. Frequenter pluribus, 7 Sept. 1906. Therefore in their own force remain fasts and abstinences to be observed from the particular vow formerly made by some place. And therefore at Rome the vow of strict fast on the vigil of the feast of the Purification of the B. V. M. obliges; and in Sicily the vow of fast on the vigil of the feast of the Immaculate Conception, confirmed by Pius VII, C. Frequentes pluribus, 10 Apr. 1818.

After the Motu Proprio Supremi disciplinae, 2 July 1911, concerning suppressed feasts, the vigils of suppressed feasts hitherto observed from precept or from vow must still be observed. S. C. C. 18 Sept. 1911. But by this decision the Decree of the Holy Office Frequenter pluribus, 7 Sept. 1906, was not derogated. S. O. 25 Feb. 1912. "Whether by article 6 of the Decree of Wednesday, 7 September 1906, On reforming the law of fast and abstinence in Italy, anything was derogated from the fasts and abstinences prescribed for Religious Families of each sex by their own Rules and Constitutions? - Resp. Negatively; and therefore, as regards fasts and abstinences to be observed from the general precept of the Church, Religious Families of each sex, not bound by a particular vow of fast or abstinence, can use the same law as the simple faithful; but as regards fasts and abstinences proper to them, one must stand by the Rules and Constitutions of each of them." S. O. 24 Apr. 1907. The great concourse of peoples in the Decree of the Holy Office, as regards dispensation from abstinence and fast to be conceded or anticipation to be made by the Bishop, can be understood also of the concourse of a city or place, and not necessarily of extraneous peoples. S. O. 18 Mar. 1896. Dalmatia: It was established: "1. That fast be observed by strict abstinence from flesh and from all those things which draw origin from flesh, namely milk, butter, cheese, eggs, and seasonings from the fat of any animal, each year on these four days only: Friday of the Four Times in Lent; Friday in Parasceve; the vigil of the Assumption of the B. Virgin Mary; the vigil of the Nativity of the Lord. 2. That fast be observed by non-strict abstinence, that is, from flesh only and from broth in any way expressed from flesh, so that it is licit at will in the principal meal to eat eggs and milk foods, and both in the same principal meal and in the little meal to use seasoning from any fat, butter, margarine, and similar things, each year on these following days: Ash Wednesday; Fridays and Saturdays of Lent; Wednesdays and Fridays of Advent; Wednesdays, Fridays, and Saturdays of the Four Times; the vigil of the Holy Apostles Peter and Paul; the vigil of the Annunciation of the B. Virgin Mary, if it falls in Lent; finally the Vigil of All Saints. 3. But since for several citizens of Dalmatia, on account of weakness of stomach, the drinking of coffee in the morning breakfast without milk becomes very burdensome and troublesome, we indulge that on the days inscribed above under n. 2, with Wednesdays, Fridays, and Saturdays of the Four Times always excluded, it is licit in the morning breakfast either to mix milk with coffee, or to use simple milk. 4. We further declare that abstinence of this kind from flesh only and from broth expressed from flesh is to be observed in all Dalmatia, also on all and individual other Fridays through the year, yet without the obligation of fast, and consequently with no distinction of meals made as regards the free use of eggs, milk foods, and seasonings. 5. Finally we command that in all the Dioceses of Dalmatia fast be observed during the whole time of Lent, besides the days already enumerated above, so that it is licit to eat flesh in the principal meal only, but in the little meal to employ seasoning of fat, butter, and similar things. But as regards the mixing of flesh and fish in the same eating, we altogether forbid it on the days on which fast is prescribed, and during Lent, even on Sundays; and therefore we will that all who are dispensed from abstinence from flesh cannot use such mixing during the whole time of Lent, on Wednesdays and Fridays of Advent, for in Austria in the Advent of the Lord on Wednesdays and Fridays and not Saturdays fast is prescribed; finally on the Four Times of the year and on the vigils mentioned above. 6. Moreover, complying with favorable will to the vows of the Bishops of Dalmatia, we concede to them the faculty that, except in the time of Advent and Lent, they can anticipate both fast and abstinence, either for the whole Diocese or, according to diverse cases, for determined places, to another free day; or even, with very grave causes nevertheless pressing, whether of solemnity or of concourse of people, they can altogether dispense the faithful similarly from the obligation both of fast and of abstinence.


	Finally, assenting to the desires of the same Prelates, we grant that regular families of each sex existing in Dalmatia, which are not bound by a special vow of abstinence or fast, can and may licitly use and enjoy, from Apostolic benignity, the same dispensation as the simple faithful." Pius X, C. Romani Pontifices, 10 June 1911. Spain and Portugal use the Bull of the Crusade, to which various other Indults have been added, the Indult of flesh, the Indult of milk foods. Cf. E. M. ed. 4, p. 151 seqq. As regards Spain, the Bull which is called of the Crusade does not dispense for eating flesh on days of fast, even of Lent, unless necessity stands, from the counsel of both physicians; but it gives the faculty of eating eggs and milk foods at discretion. The law of fasting remains. Secular priests and regulars living outside cloisters cannot use this Indult unless one has reached the sixtieth year of age; but outside the Lenten time eggs and milk foods are permitted to them. In Spain there is besides another Indult which is called of flesh, for eating wholesome flesh in the time of Lent and on other vigil and abstinence days within the year, except Ash Wednesday, the Fridays of Lent, Wednesday, Thursday, Friday, and Saturday of greater week, and the whole greater week besides Palm Sunday for priests, whether secular or regular outside cloisters, the vigil of the Nativity of Our Lord Jesus Christ, of Pentecost, of the Assumption of the B. Virgin Mary, and of the Holy Apostles Peter and Paul; and this for all. But that someone may be able to use this privilege he must besides have the Bull of the Holy Crusade; and priests, whether secular or regular outside cloisters, must have another Indult of milk foods, so that they can use that of flesh in the time of Lent, if they have not yet completed the sixtieth year. But regular priests within cloisters can, with the Bull of the Crusade alone, feed on eggs and milk foods, even in the time of Lent, greater week excepted. With the Bull of the Crusade and the Indult of flesh they can do the very same as secular priests having the Bull of the Crusade, the Indult of flesh, and the Indult of milk foods. Indult for sixty-year-old priests in Spain. "In Spain secular priests, sixty years old, by force of the Bull of the Crusade and the Indult for feeding on flesh, with abstraction made from their greater or lesser strength or infirmity, cannot use flesh on Monday and Tuesday of Greater Week, as the lay faithful. But Our Most Holy Lord deigned benignly to declare that sixty-year-old secular priests in Spain, by force of the Bull of the Crusade and the Indult for feeding on flesh, with abstraction made from their greater or lesser strength or infirmity, can use flesh on Monday and Tuesday of Greater Week, as the lay faithful." S. O. 31 Mar. 1906. Indult for the poor in Spain. "The poor in Spain, in order that they enjoy the Lenten Indult, are not held to give alms; but they are held if they wish to enjoy other privileges of the Bull of the Crusade." S. C. C. 23 Jan. 1910. "The poor in Spain, without the alms assigned for the Bull of the Crusade having been paid, can enjoy the Indult as regards eggs and milk foods which is contained in the mentioned Bull." S. C. C. 4 July 1910. "1. Whether the law of fast and abstinence on the day of the solemn Commemoration of St. Joseph, Spouse of the B. V. M., in Spain, where the feast has been restored, has been dispensed by force of the Motu Proprio Supremi disciplinae, or needs dispensation of the Ordinaries according to the tenor of the decree of S. C. C. 3 May 1912? - 2. Whether on days on which the law of fast and abstinence is dispensed, the prohibition also is removed of not mixing fish with flesh in the same meal? - Resp. To the 1st: Affirmatively to the first part, Negatively to the second. - To the 2nd: Negatively." S. C. C. 21 Nov. 1912. - Concerning this Response to the 2nd, observe: Through the Motu Proprio of the Supreme Pontiff, 2 July 1911, the precept of abstinence and fast is not simply removed, but dispensed, "we dispense," "we concede dispensation." Wherefore, if feast days preserved by the Motu Proprio fall on a day only of abstinence, the mixing of foods is not prohibited. But when they fall on a day of fast, the mixing of flesh and fish still remains prohibited. "Whether it is licit or not among Spaniards to season fasting foods, both in the meal and in the evening collation, with fat or bacon? Resp. Affirmatively, provided that by Apostolic Indult those seasonings are permitted on days of fast." S. C. C. 6 Aug. 1910. "Whether an Apostolic Indult for seasoning foods both in the meal and in the evening collation is had in Spain by force of the Bull of the Crusade, or at least by force of the Lenten Indult? - Resp. His Holiness benignly deigned to grant the favor, as regards all those not excepted in the Lenten Indult." S. C. C. 24 Jan. 1914.



Latin America and the Philippine Islands: With the Bull of the Crusade abrogated for all Latin America and the Philippine Islands, and likewise with Lenten Indults and Summaries abrogated, a new recent Indult for ten years, concerning abstinence and fast, has been conceded to all, without petition being necessary or any tax to be paid. And even Regulars can use this Indult, provided they are not bound by a special vow, and even as regards abstinences and fasts prescribed in their own Rules. By force of this Indult, Fast without abstinence is to be observed on Wednesdays of Advent and Lent. Fast with abstinence is to be observed on Ash Wednesday, Fridays of Lent, and Thursday of greater week. Eggs and milk foods are permitted in the evening collation; in the morning little meal, milk foods, eggs excluded. Abstinence from flesh without fast is to be observed on the four vigils of the Nativity of Our Lord Jesus Christ, Pentecost, Assumption of the B. V. M., and the Holy Apostles Peter and Paul. Secret. Stat. 1 Jan. 1910. In the Episcopate of Ancy, Frejus, and Toulouse, and in the Archdiocese of Mechlin and the suffragan Episcopates, abstinence and fast on the vigil of the Holy Apostles Peter and Paul, whose feast has been transferred to the Sunday next following, have been abolished.

Warsaw: In the Archdiocese of Warsaw, and in the whole ecclesiastical province, there is conceded 1. the use of milk foods on all days of strict fast through the year, except Friday in Parasceve; 2. swine fat, goose fat, etc., on Mondays, Tuesdays, Thursdays of Lent, as seasoning of foods; 3. the use of flesh on all Mondays, Tuesdays, Thursdays of Lent, only at dinner, except Thursday of greater week; on Rogation days as often as they occur; on all Saturday days through the year, insofar as they do not coincide with a strict fast obliging from another source. Scotland: The law of abstinence for the faithful of the kingdom of Scotland has been relaxed, so that it is licit for individual faithful of that Region to eat flesh, Lent excluded, on Saturdays of the Four Times of the year, and on vigils which either immediately precede or follow Friday or another day of abstinence. Apost. Lett. Benigna Mater, 27 Jan. 1911. Ruthenians: Cf. number 1551 at the end.

The print's appendix has more on this paragraph: [The Law of Fasting](/manuals/bucceroni/the-law-of-fasting). (ed.)

1574 Whether flesh can be given to little children on those days on which it is prohibited? - Resp. Affirmatively, if they have not attained the use of reason; otherwise, negatively. But if they are possessed of the use of reason before the seventh year, it is controverted; St. Liguori more probably denies it, de Leg. n. 155. Cf. 195.; L. 1012.

1575 What quantity of flesh is required for grave sin? It is controverted. All agree that matter is grave which notably nourishes; but this can scarcely be determined. According to several, grave matter ought to exceed half an ounce; but St. Liguori rejects this opinion, 1029, where he reports and seems to approve what the Salmanticenses say, that slight matter is only the eighth part of an ounce. Yet they say this concerning days on which fast must also be observed. Among more recent authors, some say grave matter is one ounce; others say grave matter in flesh, eggs, and milk foods is only two ounces. For the nature of this precept does not seem to require that severity of an eighth or half part of an ounce, or even of one ounce. Yet a distinction seems to have to be made among flesh, eggs, and milk foods. Grave matter in the latter is twice as much as grave matter of flesh; for they nourish less. One hen's egg equals almost two ounces.

1576 Whether it is a mortal sin to feed on a dumpling, greens, etc., seasoned with flesh or grease? - Resp. Affirmatively, of itself, if that food is notably juicy; otherwise it will be only venial. Hence it is mortal if the broth of the dumpling has been cooked with a great quantity of flesh, and so on for the others. But the poor are more easily excused from grave, or even light, sin, when, because they are not able to buy butter, they use a small quantity of grease for seasoning a dumpling. But if seasonings from fat are permitted, and grease is employed only in the manner of seasoning, then there will be no sin for all. And where there is usage, also broth of cooked flesh is tolerated. If forbidden seasonings have been employed in good faith, and the error is detected with dinner imminent, when it is no longer easy to prepare other foods, and lest there be scandal and disturbance, the food already prepared can be taken. E. M.

1577 Who are judged to be excused from the law of abstinence? - 1. Begging poor; for they can eat whatever they receive as alms, as theologians commonly think. 2. Poor workers, who have nothing else except a little piece of grease or bacon for seasoning a dumpling or greens. 3. The sick, e.g., those laboring under fever, etc.; also those who are so weak in stomach that they cannot digest licit foods. 4. Those who daily give themselves to labors so arduous and fatiguing to the stomach that, like the sick, they do not experience hunger and reject foods; of this kind are those who spend life in mines or in glass and iron works. In the number of these seem also to be judged drivers who, for the space of several days, leading public carriages by day and night, can scarcely swallow one or another little piece of food; but not those who slowly lead carriages, horses, or mules and rest at inns at night. 5. Travelers who find nothing in inns besides forbidden foods, and cannot easily turn aside elsewhere. Yet they are held seriously and insistently to ask for licit foods. For the mere reason of journeying in no way exempts from the law of abstinence, even if on account of too great fatigue it perhaps dispenses from fast. Hence travelers cannot be excused on account of human fear, on account of fear of displeasing companions, on account of mockeries and other difficulties of this kind; otherwise nearly all those making a journey would be exempted from this law. 6. Those who are of a household, if the father of the household is unwilling or unable to prepare fasting foods; namely these are excused by reason of the necessity in which they are placed. 7. Soldiers living in camps or barracks, and nourished in common at the expense of the Government; and from toleration, in France, also their officers and families, Gousset 313, or from an indult, as others affirm, La France militaire et religieuse n. 3, p. 40, Mar. 1889. An Indult is given each year in Belgium. "Pius IX, at the prayers of the Bishop of Buffalo, conceded that American soldiers and sailors be exempted universally from the law of abstinence, six days excepted, namely Ash Wednesday, the three last days of holy week, and on the vigil of the Assumption of the B. V. M. and of the Nativity of the Lord. This is to be understood of those who are actually serving in camps, ships, garrisons, but not those who are absent by leave. Families using common food with them enjoy that privilege; not likewise those who live far away." Kenrick tr. 4, c. 4, n. 37. Cf. here 1626. 8.

Those who from a just cause have obtained dispensation, which besides the Supreme Pontiff, in individual cases Bishops, regular prelates, and pastors can give to their subjects. If sometimes dispensation is given to the whole household, it seems to comprehend, from the intention of the giver, also those who, in occurring cases, are guests in the same household. C. Consilium 2 de Observat. ieiunior.; L. 1008.; E. M.

II. On Ecclesiastical Fast

1578 What is ecclesiastical fast; when; whom does it oblige? Ecclesiastical fast is situated, properly and strictly speaking, in one meal per day; but when it is joined with abstinence, then it is situated in abstinence from foods and from a certain quality of foods, which is to be observed according to the form prescribed by the Church. - Ecclesiastical fast joined with abstinence consists as of three parts, namely 1. one eating during the 24 hours of the day, with an evening little meal added; 2. abstinence from flesh or even from milk foods, as will be declared below; 3. the time determined for taking the meal, also to be declared below. Yet note that the custom of places and times contributes very much to modifying the nature and obligation of fast. The time of fast, as in other similar obligations, is from midnight to midnight, and can be computed according to true, mean, central astronomical time.

Fast obliges especially in the time of Lent, Advent, the Four Times, and certain vigils. The principal ones are: of the Nativity of the Lord, Pentecost, Assumption, All Saints, and the Holy Apostles Peter and Paul. There were many fasts in antiquity, also in the time of Advent, of Rogations, and on several other vigils; but all these in many places have become obsolete. The fasts of the vigils themselves have been reduced almost everywhere. Cf. 1573 bis. But when a vigil occurs on Sunday, fast must be kept on Saturday, C. Ex parte 1, C. Consilium 2 de Observatione ieiunior.; Urban VIII, Br. Cum evenire, 13 Oct. 1638. Cf. n. 1573 bis. All the faithful, from the twenty-first completed year of age, are held under grave obligation to observing fast on established days, unless they are legitimately excused or dispensed by superiors. It is a most ancient obligation, which is said to have been handed down by the Apostles themselves. From the twenty-first completed year, because the Church, a pious mother, does not wish to impose on children and adolescents a law surpassing their strength. This is clear from universal custom and from all Catechisms. L. 1004.; St. Thomas, 2. 2, q. 147, a. 3-5.; Benedict XIV, Notif. 11.; de Syn. l. 13, c. 4, n. 6, 7.; Tamburini tr. 4 de Quarto Eccl. praec. c. 9.; La Croix l. 3, p. 2, n. 1260 seqq., 1273.; Ferraris v. Ieiunium Append.; E. M.

1579 Note: The vigils of feasts suppressed by the Motu Proprio Supremi disciplinae, 2 July 1911, are still to be observed. Cf. 1573 bis. On 23 Dec., when it falls on Saturday, fast and abstinence are to be observed. E. M. "Since the feast of the Annunciation of the B. M. V., occurring next year on Friday in Parasceve, is transferred also with cessation from work to Monday after Low Sunday as to its proper place, it is asked whether in the following year 1910 the law of abstinence from flesh is to be observed on the vigil of the Annunciation of the B. M. occurring on Thursday in the Supper of the Lord, or ought to be transferred?

Resp. Affirmatively to the first part, negatively to the second." S. C. Conc. 9 June 1909. "The fast on the vigil of the festivity of the Holy Apostles Peter and Paul is to be observed in France on the Saturday before the Sunday of the festivity of the said Apostles. But if the day of 29 June occurs on Saturday, the fast of the vigil in question is to be observed on the fourth day before the Kalends of July." S. O. 22 Nov. 1879. For the whole kingdom of Spain it was conceded that "as often as the feast of the Immaculate Conception happens to fall on Friday or Saturday, the fast of that day be transferred to the Thursday immediately preceding." S. O. 9 Nov. 1870. The fast on the vigil of St. John the Baptist, when it falls on the day of the solemnity of Corpus Christi, is to be anticipated on the preceding day, or Wednesday. Urban VIII, Br. Cum evenire, 15 Oct. 1638.

1580 What is one meal? - One meal is the primary condition of fast: for its essence is principally situated in this, and when this is removed no one is ever said to fast, while on the contrary fast without abstinence from flesh and milk foods is conceived. But with one full meal or dinner in the morning, a little supper in the evening is permitted at present to all.

But small eatings which are made besides this will be venial sins taken separately, and when repeated more often on the same day can coalesce into grave matter, as is clear from proposition 29 condemned by Alexander VII. Fast is not broken by a draught of water, wine, and other drinks which of themselves are ordered and commonly employed for quenching thirst, although, according to the first discipline of the Church, Christians abstained entirely from wine and similar liquors. Hence the axiom: Liquid does not break fast. But by liquid is understood only that which, from common use, is taken in the manner of drink, not in the manner of food, as milk, etc. L. 1021, 1022.; St. Thomas, 2. 2, q. 147, a. 6.

1581 Whether wine drunk for calming hunger breaks fast? - Resp. More probably negatively. The reason is that the law of fast commands only abstinence from food, but not from drink; and, according to St. Thomas, 4 dist. 15, q. 3, a. 4, c. 1, "The statute of positive law does not attend to the intention of the one observing, but to the act itself, because the mode of virtue does not fall under precept, but is the end of the precept." L. 1022.; St. Thomas, 2. 2, q. 147, a. 6 ad 2.

1582 Whether the drinking of coffee and tea breaks fast? Resp. More probably negatively, unless too great a quantity of sugar is mixed in; because these do not have the nature of food, but of drink or medicine. St. Liguori 1019 says: "indeed they are permitted altogether at will."

1583 Whether the drinking of water mixed with sugar and juices of oranges or lemons breaks fast? Resp. Negatively, of itself, that is, unless you mix in a great quantity of their substance which is judged to have the nature of food. The reason is that all these from common estimation are held as drinks. Nor does it prevent this if they are served frozen; for freezing does not change the nature. L. 1022.

1584 Resolutions: Therefore it would be otherwise concerning the taking of milk, broth, juice of melons, commonly melloni, and of other fruits, likewise of preserved grapes, or those then pressed by the teeth, although afterward they are spat out. For all these are judged to have the nature of food; and they are referred rather to nutrition than to a vehicle of food. Indeed as regards drinks mixed with milk there is an express prohibition of Clement XIII, Enc. Appetente sacro, 20 Dec. 1759. - Whey properly so called is held as a simple drink, or rather as medicine. Yet as regards tea and coffee to which milk is mixed, Billuart says, tr. de Temper. diss. 2, art. 5, par. V: "Tea and coffee... seem to me to have the nature of drink and not to dissolve the fast, unless perhaps much milk and sugar is mixed in, and they are taken in great quantity." Indeed in milk there is a great part of water, almost 85 parts in one hundred. - L. 1019, 1021, 1022.

1585 Whether a drink of chocolate breaks fast? - Resp. Affirmatively, if it furnishes rich nutrition, as is the custom outside the time of fast. But negatively if a modest quantity of chocolate is taken, and it is done only once in the day, in the morning morsel. The reason is drawn from general custom. L. 1023. What quantity can be taken? The holy Doctor says that not less than an ounce and a half of chocolate is usually put into ordinary cups; for thus it is commonly done from the custom tolerated by the Church and observed by pious faithful. But not a few, with the aforesaid quantity of chocolate diminished, substitute bread pro rata. But truly the total quantity of that food ought not exceed the weight of two ounces, water prescinded. An ounce equals around 30 grams. Cf. 1593. - Benedict XIV, Notif. 15.; E. M.

1586 Whether it is licit on a day of fast to taste some food before drink, lest the latter harm? - This indeed is not licit as often as one likes, as they say; for then the law of fast would be ridiculous. And so it can be permitted only once or again in the day; especially lest strength fail, if dinner, e.g., happens to be delayed much beyond the customary time, as happens to religious serving at table, readers, and servants. Indeed an obligation of taking something will urge, if this is necessary for observing the fast. - L. 1018, 1019.; E. M.

1587 Whether electuaries break fast? Electuaries are said to be those things which are made from chosen things, e.g., from sugar and juniper, etc. But they are not judged illicit on days of fast, if they are taken in the manner of medicine and in modest quantity. But any reasonable cause suffices for excusing from all fault, e.g., for the digestion of foods, strengthening the stomach, removing bad odor of the mouth, preserving the voice, and similar things. St. Thomas, 2. 2, q. 147, a. 6.

1588 What quantity of food is judged grave matter if it is taken outside the meal and little supper? It is controverted. Matter which, added to the evening little supper, would make another meal is undoubtedly to be judged grave. But certainly a quantity of two ounces is to be held as light matter. Not a few judge the quantity equivalent to half a little supper, or four ounces, to be grave matter. Outside the meal; in the meal no quantity of foods is taxed; otherwise it is in the little supper. Cf. 1593. Outside the meal and little supper; therefore to these four ounces are to be computed those two ounces of the morning morsel, and therefore even outside that, the matter is grave beyond only two ounces. But, with the morning morsel now permitted from present custom, the illicit light and grave matter of two and four ounces seems now to be computed outside all permitted little meals. L. 1020, 1025.; St. Thomas, 2. 2, q. 147, a. 6.; 4 d. 15, a. 4, q. 3.

1589 Whether he who culpably took two meals sins gravely if he adds a third? Resp. Negatively, at least more probably.

The reason is that the precept of fast urges in an indivisible mode during the day of precept; therefore he who once violated it does not sin again and again by eating. Therefore, once mortal sin has been committed through violation of fast, the whole law urging on such a day has been violated. Therefore. Yet he who breaks fast by eating forbidden flesh or milk foods several times sins as often as he eats. L. 1030.; H. A. 20.

1590 Whether he who inculpably took two meals in a day, when the error has been detected or the excusing cause removed, is held under grave obligation to abstain from a third? Some affirm. The reason is that he injured fast only materially, not formally; wherefore as soon as he adverts to the law of fast, or sees the excusing cause cease, he is subject to the same law and is held to observe it as the rest; otherwise he would violate it formally. Thus probably Reuter de Leg. 176. Yet others more probably deny it, because since the essence of fast is situated in one eating, after two meals fast becomes impossible. L. 1030.; H. A. 20.

1591 What if on a day of fast you inadvertently breakfasted? - If you have taken a little something, e.g., two, three, or almost four ounces of food, you ought indeed according to custom to fast, without leaving the meal and little supper at the customary hours; for the fast was not substantially injured. If you have taken a quantity equivalent to a little supper, you ought to transfer dinner to the evening time, or abstain from the little supper itself, or take a morsel in place of the little supper, unless this yields to you into grave inconvenience. But if a quantity of this kind were nearly equal either to a double little supper or to the customary meal, you ought, with dinner omitted, to take only the evening little supper, yet earlier if you cannot wait without grave difficulty. Moreover, you could increase this little supper according to the reason of necessity; or even take a morsel late, with the little supper anticipated at evening time. But there are not lacking those who think that one is no longer held to fast in this inverted order, not the usual order, since it is an extraordinary mode and as it were a privilege, which no one is held to use, and it is not without grave inconvenience. E. M.

1592 Whether an evening collation is permitted? - Besides the customary meal, it is licit, from universal custom introduced for many centuries and tolerated by the Church, indeed tacitly also approved, to take toward evening a little meal from lighter foods. The evening little collation began in some way from monks, who in fasts introduced by their own rule, before or after sacred conversations, called collations or conferences, took some draughts of water, or of another drink, for refreshing strength. Afterward a morsel either of bread or of another food was added, lest the drink harm. But the faithful embraced this custom in the fasts of the Church; this custom came to this, that a small supper is had; that this custom is altogether legitimate at present is proved by custom received everywhere, and indeed indiscriminately as regards all, even if someone did not need it. Elbel 473.; L. 1024.

1593 What quantity of food can be taken in the little supper? From present and common custom, at least speaking ordinarily, around eight ounces of food, or around 250 grams, can be taken. For a common ounce is equivalent to around 31 grams, and a Roman ounce around 29 grams. A pound of 16 ounces equals 500 grams. L. 1025. But others say that the fourth part of supper or dinner is to be permitted. But this doctrine is too vague or liable to scruples. - The quantity of eight ounces seems to be denied to no one, but a greater one is to be conceded to those for whom this would not suffice. Indeed no rule altogether fixed can be established, since attention also must be paid to constitution, duties to be performed, duration of fast, etc. It is licit in general to take as much as one judges necessary for avoiding an indisposition which impedes him from suitably performing his duties. Regard also must be had to one's own region, if somewhere a greater quantity of food is necessary. - L. 1024.

1594 What excess is judged grave in the little supper? - All agree that an excess of two ounces is light matter. The stricter authors with Concina teach that an excess surpassing two ounces is grave; but others with Billuart hold that an excess is required which, taken separately, is equivalent to an entire little supper. Yet commonly the doctors require above the little supper an excess equivalent to another half little supper, or four ounces. In various places, from introduced custom, on the vigil of the Nativity, even on Saturday if the Nativity falls on Monday, likewise on the Supper of the Lord, it is licit to take a quantity twice as great; but this custom is not in force everywhere. - L. 1024, 1025.

1595 What quality of foods can be employed in the little supper? - Lighter foods are permitted: bread, any fruits, also any vegetables, sweets of various kinds. But especially the custom of places is to be observed.

Several things are permitted in various dioceses or provinces which elsewhere are forbidden. L. 1024-1026.

1596 Whether it is licit to eat eggs, cheese, butter in the evening little supper? - Resp. Negatively, generally; although a dispensation for milk foods is had, as is clear from the Decree of Benedict XIV and C. Appetente of Clement XIII, 20 Dec. 1759. Yet in certain places, from custom, it is licit to take some butter, or cheese, or milk; but eggs are by no means permitted, because they are of greatest substance, and therefore are rejected by custom, says St. Liguori 1027. Thus in Belgium milk and cheese are usually employed; in France and elsewhere generally it is licit from custom to feed on cheese. The privilege of cheese likewise in the diocese of Novara for the whole Vicariate of Intra was conceded by Innocent XII, through the organ of the Holy Office, 30 Jan. 1694. "Cheese or butter in the little supper is not conceded," says Kenrick tr. 4, c. 4, n. 46, "according to the general custom of the Church: but a contrary usage has obtained in these provinces. Milk also from a certain necessity is taken somewhere among us." They also assert that eggs are permitted from custom in Germany and in many regions of North America. In Latin America it is licit for all to use milk foods and also eggs. S. E. Neg. Extr. 6 July 1899. Cf. here n. 1573 bis.

1597 Whether fish are permitted in the little supper? Resp. Affirmatively, if there is question of little fish, especially dried, and probably also of fresh and larger fish, with today's almost general practice considered. Yet St. Liguori thinks, 1208, that from these the weight of two or three ounces is not to be exceeded. In Spain, however, by force of custom, fish and little fish generally are not permitted. E. M.

1598 Whether it is licit in the little supper to use broth from herbs cooked with water, vinegar, oil, or boiled wine? Resp. Affirmatively, probably, unless custom is certainly opposed: but then neither water nor wine is to be computed in the weight; but, according to Viva, that is to be computed which does not have the nature of drink, e.g., oil. L. 1209.

1599 Whether it is licit in the little supper to take bread boiled with water and oil, or soupy bread? Resp. Affirmatively, from present custom, which even the timorous follow, and recent theologians commonly approve; yet with a quantity of solid food of bread less than eight ounces. Boiled: for it can be conceded that during the meal itself someone dip bread in water or wine, and thus also take eight ounces of bread moistened with wine: since here almost the same substance of bread remains: and the liquid, since it serves only as a vehicle, is not computed. L. 1029.

1600 What quantity of boiled bread of this kind can be permitted, water prescinded? Theologians disagree. There are those who deny that it is licit absolutely to exceed eight ounces. But if an ounce of bread boiled in ten ounces of water with another ounce of oil were taken, what scruple would there be in permitting these twelve ounces? But others concede eight ounces of boiled bread, water prescinded. Yet on account of this boiling you have one food, which, although it does not constitute a greater quantity of nutritive substance, nevertheless from the greater volume generates greater satiety. Hence it seems that one cannot at least altogether prescind from the water. Therefore a middle opinion seems to be chosen, namely that five, or at least four, ounces of boiled bread can be permitted, with water and oil not computed. The same likewise will have to be said of other boiled preparations which likewise are usually placed in the little supper, e.g., from spelt, rice, legumes, etc. L. 1029.

1601 What abstinence is prescribed in fast? - To all the faithful using reason, by the precept of the Church the use of flesh is now forbidden on many, but not all, days of fast. Hence by the law of fast a twofold precept is then imposed, namely of abstaining from several meals and of abstaining from flesh. On certain days eggs and milk foods also are prohibited under grave obligation, namely all those things which draw origin from flesh. - Moreover, although the use of eggs and milk foods could not be excused from grave sin of itself, according to the common opinion, nevertheless smallness of matter seems more easily to be admitted in these than in the use of flesh. But when by Indult it is licit to use bacon, fat, butter, margarine as seasonings, one can use them also in the little supper, although he fasts. Cf. 1572, 1572 bis.; L. 1005, 1006, 1007.; St. Thomas, 2. 2, q. 147, a. 3, 8.; Benedict XIV, Notif. 16.; E. M.

1602 When must abstinence from milk foods be observed? - Resp. In Lenten time eggs and milk foods also were formerly prohibited under grave obligation, namely all those things which draw origin from flesh. But outside Lenten time this prohibition was not had. Yet somewhere, e.g., at Rome, a custom having the force of law prevailed, that even on certain other days, e.g., the Four Times, abstinence of this kind be observed. But at present one must stand by particular laws, privileges, indults. Cf. 1573 bis. In many places still, Bishops, by a faculty delegated by the Roman Pontiff, concede dispensation, even as regards flesh, for the principal part of Lent. - L. 1009.; St. Thomas, 2. 2, q. 147, a. 8 ad 3.; Struggl tr. 8, q. 2, n. 18.

1603 Whether abstinence from eggs and milk foods also obliged on Sundays of Lent? - Resp. Affirmatively. The reason is that in Canon Law, C. Denique 6 d. 4, abstinence from milk foods is universally commanded on Lenten days. But it is certain that Sundays also are days of Lent. L. 1007.; St. Thomas, 2. 2, q. 147, a. 8.

1604 Whether, when abstinence of stricter right is to be observed, it is licit in the meal to eat breads made with eggs? Resp. Negatively, unless eggs have been permitted; the reason is that their substance is not lost from the fact that it is mixed with flour. L. 1009.

1605 Whether those dispensed for milk foods are by that very fact also judged dispensed for eggs? - Resp. Affirmatively, because these are equated by custom, unless a distinction is clearly expressed in the dispensation. Gury 504. Indeed, when on a day of simple abstinence, e.g., Friday, milk foods are permitted, eggs also are conceded. But those dispensed for flesh are judged also dispensed for eggs and milk foods; and those dispensed for eggs are judged dispensed for milk foods too; because to whom the greater is conceded, the lesser also is conceded. But to whom it is licit to eat milk foods, it is not therefore also licit to eat bacon and grease, because they participate in the substance of flesh and are judged as flesh. L. 1015. Cf. here 1573 bis.

1606 Whether those dispensed for flesh are still held to fast? Resp. Affirmatively. This is proved from the prescription of Benedict XIV, B. In Suprema, 22 Aug. 1741, and more clearly B. Libentissime, 10 July 1745, Inst. 15, n. 20 seqq., de Syn. l. 7, c. 3, n. 1.; L. 1013, 1014, 1015. - Those dispensed; those who cannot abstain from flesh on account of grave inconvenience are more truly still held to one meal; although another thing seems to others. Benedict XIV, Not. 15, n. 19 seqq. But those who likewise on account of grave inconvenience cannot be nourished by one meal, are held to abstinence from flesh, which is the truer and certain opinion. Indeed this precept is divisible by reason of its matter, and the obligation can well remain for one part, the obligation ceasing for another, as is clear from particular laws for some places, and for others from the dispensation itself, which is usually given in Lent, and from the fact that those not yet having attained the twenty-first year of age, although they are not held to fast, are nevertheless held by the law of abstinence. Cf. n. 1573 bis, 1626.; Benedict XIV, cited Constitutions.; Collect. S. C. de P. F. n. 2057.; E. M.

1607 Whether those dispensed for flesh can eat flesh and fish at the same time? - Those dispensed for flesh cannot on days of fast in the time of Lent and through the year, nor on Sundays of Lent, eat flesh and fish together, namely in the same eating. This is clear from three Constitutions of Benedict XIV: Non ambigimus, In Suprema, Libentissime. Those dispensed; for he who by reason of infirmity eats flesh, even several times, on a day of fast can eat both flesh and fish at the same time. S. Poenit. 9 Jan. 1899. For the forbidden mixing is a condition placed on those who eat flesh by force of an indult, although from a reasonable cause they are immune from the law of one eating. And these then can eat flesh as often as they eat, unless a restriction is placed in the indult, that those who also do not fast can eat flesh only once; this restriction is not added at Rome.

On days of fast; for on Fridays and Saturdays, he to whom it is licit to eat flesh from dispensation can eat fish at the same time. Days of fast; nevertheless the precept concerning not mixing each kind of food obliges also on Sundays of Lent. Flesh, not broth seasoned with flesh. Fish also comprehends marine shellfish, oysters, crabs, etc. Cf. here 1626.; L. 1013, 1014, 1015.; E. M. In Italy specifically, on the days on which fast is now prescribed, and also on Sundays of Lent, mixing is always and absolutely prohibited. The same prohibition is altogether had for Dalmatia. Cf. 1573 bis. An Indult has been conceded for Chile of mixing flesh and fish on those days on which dispensation from fast and abstinence had already been made. E. M.

1608 Whether those dispensed for flesh can, without injury to the fast, eat flesh not wholesome, namely pork and similar things? "The doctors very commonly and indeed probably affirm; both because license for flesh generally imparted is not to be restricted to wholesome flesh alone, and because otherwise those dispensed would be subjected to many scruples, not rarely doubting which flesh harms or profits.... But, speaking in particular of pork, it does not seem that it can be called absolutely unwholesome." L. 1015. Those dispensed, namely individuals, not all universally; for then only wholesome flesh is permitted. Benedict XIV, C. Libentissime § 1. But this restriction, which previously was placed in the Indult at Rome, has now been omitted from the year 1897, as is to be seen in the Lenten Indult; and everywhere it has now become obsolete. E. M. 1626.

1609 At what hour is the meal to be made? - In these our times, from universal custom, the meal is licitly taken almost at midday. L. 1016.; H. A. 9.; St. Thomas, 2. 2, q. 147, a. 7. "The one meal which is permitted on a day of fast was formerly taken after sunset in Lent, and at the ninth hour, or around three hours after noon, at the other times of the year; from the fourteenth century it has been taken around midday." Kenrick tr. 4, c. 4, n. 42.

1610 Whether the hour of the meal pertains to the essence of fast, so that he sins gravely who notably anticipates it without just cause? The first probable opinion affirms. The reason is that just as the Church instituted fast, so also it instituted a certain time of eating for those fasting. Therefore he who notably anticipates dissolves the fast. The second opinion, also probable, denies it. The reason is that from present custom the hour no longer pertains to the substance of fast. Some say notable anticipation exists if the meal is anticipated by more than an hour; others if by only an hour. Anticipates; for someone would not sin by delaying, since he would more approach the ancient custom, which indeed conduces better to the end of fast. Without just cause; for as a just cause can excuse from the fast itself, so also it can excuse from the hour of the meal. "Moreover," says St. Alphonsus 1016, "it is licit to anticipate within an hour, even without cause." - L. H. A. tr. 12, n. 21.; St. Thomas, 2. 2, q. 147, a. 7. Cf. here 1611.

1611 Whether fast is broken if the little supper is taken at midday, but the meal in the evening? It is not broken essentially, and therefore, if it is done without cause, it does not exceed venial sin. But even from this venial sin a reasonable cause excuses, and the custom of place or condition. Indeed in many places from present custom the little supper can be made at the tenth hour in the morning, and the meal in the evening. But with a reasonable cause standing, someone could also take the little supper in the morning, dinner at midday, and a morsel in the evening. L. 1020, 1024.; E. M.

1612 How long can dinner be prolonged? Nothing can be determined absolutely concerning this; but it does not seem that it can be prolonged beyond two hours without some fault. L. 1020.; H. A. 10.

1613 Whether he breaks fast who interrupts the meal and, after an interval has elapsed, approaches it again? - If the interruption is slight, e.g., of one quarter-hour, it lacks all fault, even if it is done without reason. L. ib. - If the interruption is of almost one hour without reason, it does not lack some fault, as it seems. If the interruption is very notable, e.g., of two hours, it cannot be excused from grave sin, because it cannot be called one meal, unless a just cause excuses. - But if the interruption is had from a grave cause, there is no sin in returning to the table, even with a notable delay interposed, when the preceding meal was not sufficient; because the Church never intended to oblige one to pass a day without sufficient meal. L. 1017, 1020.

1614 Whether he who rose from the table with the intention of eating no more can sit down at the table again? Resp. Affirmatively, probably, if the guests are still eating, or if a new dish is placed on the table which he did not know was to be placed. The reason is that it is still judged morally the same dinner. By the same reason it is licit to take something before dinner for sustaining strength, e.g., for ministers and readers at table among religious; for there still remains morally one meal, and sufficient cause is present for acting thus. - L. 1020.

1615 What are the causes which excuse from fast? Causes excusing from fast are usually reduced chiefly to three, namely: 1. to impossibility, whether physical or moral; 2. to piety or charity; 3. to dispensation, as was said concerning other precepts. As regards piety and charity, any work of piety and charity indeed excuses, provided nevertheless that it is better than fast and a grave cause is present; because what the law commands is regularly to be furnished. If the cause is doubtful, someone ought to use the counsel of both physicians, or of the Confessor alone, or of the physician alone, or of another prudent man, or even his own, if he can prudently judge the case. L. l. 3, n. 325.; n. 1031 seqq.; l. 4, n. 154.; St. Thomas, 2. 2, q. 147, a. 4.

1616 Resolutions: All poor are excused from fast who neither have, nor can provide in such a way, that from which they may procure a fair meal for the whole day. But bread and fruits do not suffice for this, nor a dumpling with bread and fruits, nor bread and wine only. For they cannot suitably sustain themselves with such foods unless they take them several times in the day. The sick, convalescents, the weak, and those who, unless they are refreshed twice, suffer a notable headache or dizziness from emptiness of stomach, or cannot sleep at night, are excused. Nor are these held to breakfast in the morning and dine in the evening, which is extraordinary and brings grave inconvenience. Pregnant women and nurses are also excused, and likewise wives to whom fast is forbidden by husbands, and who by fasting would suffer grave indignation of husbands.

Those are excused who exercise very laborious works, such as plowing, digging, cutting stones, carrying heavy burdens, and other things of this kind. Soldiers are excused, whether in camps or in lodgings, even in time of peace, both because they do not have food suitable for fast, and on account of the labors of military service, and on account of custom.

Servants and maidservants and others of this kind are excused when they are occupied with so many and such great labors that fast cannot be joined with them without great difficulty or inconvenience; likewise those making a journey on foot for a notable time with great fatigue. But of themselves and ordinarily servants, lackeys, barbers, tailors, painters, scribes, printers who do not turn the press but only arrange type, and those giving work to other similar things, are not excused. C. Consilium 2 de Observ. ieiun.; L. 1008, 1031 seqq.; H. A. 23.; St. Thomas, 2. 2, q. 147, a. 4.; E. M.

1617 Whether sixty-year-old elderly persons are excused from fast? - They are indeed excused if they are weak in strength, as is clear. Indeed they are excused also, according to the common opinion, in doubt concerning the validity of their strength; because then the presumption stands for their weakness. L. 1036. If they are strong in strength, it is controverted. The first opinion denies that they are exempted by the law of fast, because those who at that age have strong powers are not reputed as elderly. This opinion indeed is probable, says St. Alphonsus ib., but the opposite opinion is no less probable. The reason is both because universal custom bears this, as the doctors more commonly testify, and because otherwise it would be a matter liable to many scruples to examine whether some sixty-year-old is or is not sufficiently robust for sustaining fast. But the stronger reason is that old persons of this kind, both on account of weakness of strength and on account of defect of heat, cannot take sufficient nourishment at one time, and need more frequent food; and although some at such an age seem robust, nevertheless their robustness is easily illusory and inconstant, since it cannot be denied that in elderly persons of this kind strength fails and slips toward destruction. Hence the common adage: old age itself is a disease.

1618 Note: What is said concerning ecclesiastical fasts, the same can be established concerning fasts which Religious observe from Rule; for sixty-year-old persons will be able to be excused also from these, unless perhaps, as St. Alphonsus notes, l. 3, n. 139, they expressly promised observance of fast even unto death. This norm can be extended also to those who have vowed some weekly or monthly fasts for the whole of life. But likewise except if someone, thinking of old age, expressly wished to bind himself up to the end of life. L. 1038 seqq.

1619 Whether the weaker sex, as being one which ages sooner, is also excused sooner from fast? The doctors almost move the controversy concerning the fiftieth year. Those who deny that they are excused, some say it is false that women already grow old at the fiftieth year; but others are moved by the fact that although a woman ages sooner, nevertheless she is less worn down by fast and needs less nourishment. Those who affirm it say that women at the fiftieth year already grow old, so that they cease to generate. But if women need less nourishment, or rather if, because of weakness, they are unequal to bearing more abundant nourishment, this rather proves that they are excused from a law which concedes one eating, since one scanty eating cannot be equal to sustaining strength. - L. 1037.

1620 Whether smiths, artisans, etc., are excused from fast if they are so robust that they can fast quite easily? Resp. Affirmatively, probably, because custom exempts generally all who exercise arts of this kind; but laws do not regard that which happens rarely and per accidens, but what happens commonly and per se. But Concina, Bonacina, etc., also probably deny it. This second opinion, says St. Liguori 1043, speaking speculatively, seems more probable, but in practice scarcely one will be found who is not gravely relaxed from work of this kind.

1621 Whether workers are excused from fast on those days on which they abstain from work? Resp. Affirmatively, if they interrupt labors only for one or another day. For they are sufficiently excused by reason of repairing exhaustion and of preserving strength for sustaining the next labors. L. 1044.

1622 Whether rich artisans, who can cease from work on days of fast, are excused? - Resp. More probably affirmatively. The reason is that it concerns the republic that on account of fast workers not interrupt the exercise of arts to which they are devoted from their office. This seems also to be clear from the declaration of Eugenius IV apud St. Liguori 1042. Nor is the mind of the Church that the faithful be impeded from ordinary occupations. St. Thomas, 2. 2, q. 117, a. 4 ad 3, speaking of those journeying, has these words: "It does not seem to have been the intention of the Church establishing fasts, that through this it would impede other pious and more necessary causes."

1623 Whether they sin who without just cause undertake unusual labor and labor incompatible with fast? - Resp. Affirmatively, of itself, even if they do not act in fraud of the law: for the law which commands fast consequently commands that, without reason, causes not be placed which are opposed to satisfaction of it. - Without reason; because, with a just cause intervening, it is licit to undertake labor incompatible with fast, although that labor is unusual, e.g., for receiving extraordinary gain, etc. But the mere reason of pleasure alone never suffices, unless another honest cause accedes. Yet ancient and more recent authors are not lacking who affirm that even delight alone suffices, provided it is rarely done. For natural equity itself seems to persuade this. Indeed, if it is done rarely, there is had a certain necessity of honest and licit delight, which it does not seem the intention of the legislator itself to impede. - L. 1045, 1046, 1048, 1049.

1624 What journey undertaken on foot from a just cause exempts from fast? They commonly say that a journey of almost 5 leagues is required and suffices, that is, fifteen thousand paces, or four or five hours, or 20-22 kilometers; but if either the way were very arduous, or the weather harsh, or the traveler weak and unaccustomed to journeying, he could be excused by a journey of two leagues, or 9, 10 kilometers. L. 1047.; E. M.

1625 Whether or how are preachers, teachers of sciences, and Confessors excused? Preachers who have a sermon daily or almost daily are commonly excused from fast by reason of piety and office. By even stronger right missionaries, who are exercised in missions with graver fatigue, are excused. Generally speaking, preachers who preach only three or four times in the week are not excused; but in this one must stand by the judgment of prudent persons. - Teachers of sciences are excused, although they teach for only one hour each day, if they need study and labor for preparing lessons; but not those who only deliver from writing lessons already previously ordered and often repeated. The same must be said of advocates and judges if they need great study, and also of physicians if they are fatigued by great labor in the visitation of the sick. - Likewise students are excused who otherwise cannot devote themselves to their office. But Sanchez and Azor deservedly judge, against the Salmanticenses and others, that teachers of grammar are excused if they teach for 4 or 5 hours. Confessors are not excused of themselves, but only when they undergo extraordinary labor, e.g., when for several succeeding days they must hear confessions, as is usually done in missions, or when they are so weak that they cannot satisfy the frequency of penitents without grave inconvenience. L. 1047, 1049.; H. A. 34.

1626 Who can dispense in the law of fast? These can dispense: 1. The Supreme Pontiff, in the universal Church, and his dispensation, even without cause, is valid. A just cause is required for lawfulness at least under light obligation.


	Bishops with individuals, in particular cases, from a legitimate cause; but not with a whole community, unless from very grave and urgent necessity, and only for individual occasions. Benedict XIV, B. Prodiit iam dudum, B. Non ambigimus, B. In suprema, § 2. Benedict XIV, for dispensing as regards abstinence with private persons, requires the counsel of each physician, bodily and spiritual. Yet usage has prevailed that the faithful are content either with the counsel of the pastor alone, or confessor, or of the physician alone, or even of some prudent man, nor therefore are they to be troubled. From the Decree of the Holy Office, 5 Dec. 1894, Bishops have the faculty of anticipating or even from a very grave cause of dispensing concerning the law of fast and abstinence, when some feast to be celebrated with great concourse of people falls on Friday or Saturday, except in the time of Lent, Advent, the days of the Four Times, and vigils consecrated through the year to fast. And they can do the same for days on which extraordinary fairs with great concourse of people are held, or centenaries, pilgrimages, and similar things are celebrated, provided there is a great concourse of peoples. A very grave cause is the general danger of transgression of the law. 3. Regular superiors, by force of privileges, with their own subjects, in particular cases and from a legitimate cause. 4. Pastors, by force of custom, with individuals, and only for individual occasions, and from a just cause. But the law of one eating and of forbidden mixing is always and by all to be observed, whether dispensation as regards abstinence is given to the whole community or is given to private persons, provided no certain and dangerous reason of affected health intervenes and necessarily demands that it be done otherwise. Benedict XIV, C. In suprema § 2.; Non ambigimus, 30 May 1741.; C. Si fraternitas, 8 July 1744. The first limitation of one eating does not touch those who by age, grave labor, or weak health are not held to fast. The other limitation of mixing does not regard those who are not bound by the law of abstinence on account of illness, and consequently do not need to be dispensed. Nor indeed does it regard those who use the Bull of the Crusade; for Benedict XIV himself affirms that his Constitutions do not regard that Diploma of the Crusade. Moreover, those who use that Bull do not eat flesh merely by force of Indult, but with necessity and weakness of health intervening, as is declared there. Finally those who use that Bull do not eat flesh by force of dispensation, but by force of Privilege, which is quite different, since those consequently are exempt, not merely dispensed. 5. A physician and confessor cannot dispense, but they can by their office declare someone to be excused from fast or abstinence, when the excusing cause is manifest or doubtful. Sanch. Cons. l. 5, c. 1, d. 5, n. 3, 28.



But a superior can dispense not only when the cause is manifest, but also when it is doubtful, and then he will be able to mix with the dispensation a commutation into other pious works, prayers, alms, etc. Sanch. l. 5, c. 1, d. 5, n. 26. - Cf. n. 1601.; L. l. 6, n. 1031, 1032.; H. A. tr. 12, n. 22.; St. Thomas, 2. 2, q. 147, a. 4.; E. M. A broad Indult was conceded for Spain to common soldiers, by which, without any exception of time, they are dispensed from fast, from abstinence, and from the law of mixing. Edict. Patr. Ind. 28 Jan. 1877. - But the Brief of Pius VII, Cum in Regis, 16 Dec. 1803, has these things: "Of declaring all common soldiers and decurions, commonly corporals and sergeants, and also drummers and moreover royal guards, making some journey by reason of their office, free from the law of fast, no account of days being had, not even of Friday and Saturday of Lent and of greater week, as often as the Vicar General himself shall judge this expedient in the Lord." An Indult was conceded to the Bishops of Austria for seven years of dispensing from the law of abstinence "soldiers who actually serve in camps or garrisons, two days only excepted, namely the vigil of the Nativity of Our Lord Jesus Christ and Friday in Parasceve. But as regards dispensation from the law of fast... let them follow the doctrines of approved authors concerning the exemption of soldiers from that law by reason of labor." S. O. 7 Sept.; A. S. S. v. 37, p. 236 seq. Bishops, dispensing from abstinence by Apostolic Indult in the time of Lent, prescribe a visit to some church, prayers, alms. Under grave obligation? - There are those who affirm, because Bishops dispensing by delegation are judged to make a certain commutation, and therefore the substituted work represents the grave obligation of abstinence; and the Bishop of Montpellier declared thus in the year 1861. But others generally do not recognize this rigorous commutation. Rather, it must more probably be said that Bishops principally intend to dispense, and accessorily to impose some pious work as a certain light satisfaction; and thus among others the Bishop of Mondovi declared in the year 1844 and the Bishop of Wurzburg in 1879. S. O. 5 Feb. 1890, to the Apostolic Vicar of Southern Japan declared "that this is remitted to the prudent judgment and conscience of the Reverend Apostolic Vicar." - E. M.


Appendix


On Moral Theology and on Liberty

To n. 1, 665, 671, 675, 693, 695, 701, 703, 704, 705. ON MORAL THEOLOGY AND ON LIBERTY

All good and honorable men at present direct their mind to the reformation of human society. The necessity of this reformation appears too plainly from so many and such great evils of errors and iniquities by which any civil community is at once oppressed and depressed. Many remedies are brought forward by many persons. No other remedy can be efficaciously applied to them except the right knowledge and observance of the precepts of Our Lord Jesus Christ to be persuaded. Indeed the Word was made flesh, that He might be the true light which enlightens every man coming into this world, John 1:9, 14, and might save His people, Ps. 27:9. And therefore Christ sent the Apostles into the world for this end, that going they might teach all nations, teach them to observe all things whatever He Himself commanded, Matt. 28:19, 20. Moral Theology narrates, explains, and demonstrates these precepts to be observed. And the study and discipline of them also tends to this, that we who devote labor to it may be able to continue the mission of the Apostles, with the Church as guide and teacher, also we going into the whole world by our own person, voice, writings, and example of our life. The mission of the Apostles has not ended, but is always continued and will be continued even unto the end. Sending the Apostles, Christ added: And behold I am with you all days, even to the consummation of the age. Matt. 28:20.

Therefore we are held to study Moral Theology with all diligence, with every effort, so that in the midst of the night of the age we may be able to show to those erring the way of justice, through which all men may pass from the power of darkness into the light and kingdom of God, and all societies may be established in stable peace and proceed prosperously to true happiness. Indeed, without virtue, without honesty, without morality, to renew old things, to restore those fallen apart, is an impossible matter, and true happiness cannot be had on this earth; neither individual men, nor peoples and civil communities, can attain it. Blessed are the undefiled in the way, who walk in the law of the Lord, Ps. 118:1. Blessed is the nation whose Lord is its God, Ps. 32:12.

Fittingly St. Alphonsus, most versed equally in moral doctrine and in the care of souls, in the Dedicatory Letter directed to Benedict XIV, which is found at the beginning of the Moral Work, gives to the Supreme Pontiff this reason for his Work. "For since," he says, "I had been called by the benefit of God to the ministry of Missions, for helping the people scattered through the countryside, and especially those who are more destitute of spiritual helps, there seemed to me necessary for this a knowledge, more than mediocre, of moral matters, which would be suited both to instructing and to governing souls."

If to the holy Doctor a knowledge, more than mediocre, of moral matters seemed so necessary for peoples scattered through the countryside, how much more necessary will be not common knowledge, but exquisite, for the peoples of great cities? And if that knowledge, more than mediocre, of moral matters was necessary at that time, how much more will an excellent knowledge be necessary in this our time, in which Modernists and Americanists, with the name of science usurped, try to overturn the very nature of vices and virtues.

Well instructed in this moral doctrine, we will fight the good fight, and trusting in the assisting grace of God, we will open our mouth in the midst of the Church, to show and reprove that false and condemned liberty by which almost the whole world is disturbed up and down, and from which every error, every iniquity draws its origin. For from this condemned and condemnable liberty flows that liberty of opining, whence, as occasion arises, every error of rationalism and naturalism arises; that liberty of speaking, writing, acting, whence every iniquity, every delict and crime sprouts against persons, against civil society, against the society of the Church. What nation indeed exists which, notwithstanding the powerful apparatus of arms and soldiers, stands quietly in peace, without daily fearing social commotion and revolution? Dark freemasons and sectaries, socialist and communist agitators, and all others who, having the modern soul, as they say, by proclaiming themselves defenders of liberty, especially attack the Church of Jesus Christ, as the enemy of all liberty, and proclaim the separation of the civil state from the Church, plotting the ruin of Church and civil state together, continually prepare it by employing all wicked means. But all these vanished in their thoughts; and their foolish heart was darkened; for saying that they were wise they were made fools. Rom. 1:21, 22.

History itself refutes them. For the Church of Jesus Christ has always proceeded together with liberty, and has always advanced pari passu from its beginning.

For indeed, as the Apostle says, Gal. 4:26: That Jerusalem which is above, namely the Church, is free, and she is our mother. If liberty is truly liberty from dejection, from chains and bonds, the Church is the one that protects the dignity of man by proclaiming him destined for the adoption of sons of God, heir of God, coheir of Christ. The Church is the one that most constantly defends the dignity of woman by most firmly preaching the indissolubility and sanctity of matrimony, by invincibly proscribing adulterous divorce. The Church is the one that vindicates for each one dominion of his own conscience and of his own things. The Church is the one that, from the doctrine of Jesus Christ, commands one to love all, even enemies, and prohibits anyone private from taking vengeance for delicts, this right being reserved to public authority. Consequently the Church has always labored to abolish the monstrous servitude of men, always to reconcile peace among peoples, also to proscribe errors against the liberty of man by which man was being reduced to the condition of beasts.

We, having an ancient soul, not haters of liberty, will on the contrary preach to all that true liberty, repeating to all the words of the Apostle Paul to the Galatians, 5:13: For you have been called unto liberty, brethren; 4:31, Brethren, we are not children of the bondwoman, but of the free: by the liberty by which Christ has freed us; and by which, even from the beginning of His birth, peace was announced to men of good will, Luke 2:13.

Which liberty consequently brought by Christ is not confusion between true and false, is not a mixing of good and evil, is not contempt of any superior power, is not violation of any right and obligation, is not transgression of any divine and human law, is not destruction of any order. This is not liberty, not liberty, but unbridled license, most shameful lust. If it is called liberty, it is that liberty which, according to the Apostle Peter, is the cloak of every iniquity. For so is the will of God, he says, that by doing good you may silence the ignorance of imprudent men: as free, and not as having liberty as a cloak of malice. 1 Pet. 2:15, 16.

Is that liberty by which, because men are equal by nature and by natural faculties, it denies every subjection to any power, of wife toward husband, of children toward parents, of subjects toward public powers? By nature and by natural faculties men are certainly equal among themselves; but they are not equal among themselves, nor can they be, in the evolution of the same faculties, in this order of things. And this is from nature itself and from God, the author and ordainer of nature. Hence the Apostle Paul, writing to the Romans, 13:1 seqq., concludes: Let every soul, therefore no soul is excluded, let every soul be subject to higher powers. And behold the reason and foundation of this subjection: For there is no power except from God; and those that are, are ordained by God.... Therefore he who resists the power resists the ordinance of God.... Therefore be subject of necessity, not only on account of wrath, but also on account of conscience. On account of conscience, not on account of the person of a man. On account of conscience, because if there is no power except from God, wherever that power is found, it itself is from God, and is the minister of God. On account of conscience, because it is from the ordination of God. Therefore if anything is commanded against the ordination of God, then certainly one must obey God rather than men, Acts 5:29, and rather die than be defiled.

Liberty is a gift of God, and therefore cannot be against the ordination of God Himself, and true and perfect liberty can exist only in good. Wherefore against God Himself, against religion, against the Church of God Himself, there can be no true liberty. Moreover liberty is the most noble dowry and perfection of human nature. Wherefore again against the right reason of man, against human nature itself, against the order and good of man and of human society, true liberty cannot be had. Liberty against the right order of things is something absurd.

For which reason the Apostle Paul, whom we have heard preaching liberty, addresses all Christians, saying: Render to all their dues: tribute to whom tribute is due; custom to whom custom; fear to whom fear; honor to whom honor. Rom. 13:7.

Kings and Princes of all the earth, therefore render to all their dues. Hear King David: Render justice to all, equity, and judge right things, Ps. 57:2. Hear King Solomon: Love justice, you who judge the earth, Wis. 1:1.

And you who are subjects, render to all their dues. Hear the Prince of the Apostles: Be subject to every human creature, on account of God, whether to the king, as excelling; or to governors, as sent by him.... Fear God, honor the king. 1 Pet. 2:13 seqq.

And you who are masters, render to all their dues. Hear the Apostle:

Masters, furnish to servants what is just and equal, knowing that you also have a Lord in heaven. Col. 4:1.

And you who are servants, render to all their dues. Hear also the Apostle: Servants, obey carnal masters with fear and trembling, ... serving with a good will, as to the Lord and not to men. Eph. 6:5†.

And all you men, render to all their dues. Hear the Apostle: Husbands, love your wives, and do not be bitter toward them. Col. 3:19.

And you wives, render to all their dues. Hear likewise the Apostle: Women, be subject to your husbands, as it is fitting, in the Lord. Col. 3:18.

And you children, render to all their dues. Hear the Apostle: Children, obey your parents in all things. Col. 3:20†.

And you fathers, render to all their dues. Hear also the Apostle: Fathers, do not provoke your children to indignation; but educate them in the discipline and correction of the Lord. Col. 3:21.

And all you men, all you Christians, all you Catholics, laymen, clerics, religious, render to all their dues. Render dues to God, render dues to neighbor, render dues to yourselves.

Hear Christ Our Lord Himself: You shall love the Lord your God from your whole heart, and from your whole soul, and from all your strength, and from all your mind; and your neighbor as yourself.... Do this and you shall live. Luke 10:27, 28.

Hear the Apostle to the Romans, 13:8. Owe nothing to anyone, except that you love one another: for he who loves neighbor has fulfilled the law.

But especially you Priests, clerics, and religious, render to all their dues. Hear the Apostle: You must be blameless, sober, prudent, modest, hospitable, not following shameful gain. Be an example of the faithful in word, in conversation, in charity, in faith, in chastity. 1 Tim. 3, 4. Render dues especially to the Vicar of Christ on earth, the Supreme Pontiff, our most loving and most beloved Father. Render to him love, honor, reverence, obedience to his most wise commands.

Hear my great Father, St. Ignatius of Loyola: "Let us be altogether of one mind and conformable with the Catholic Church itself," he says, "if something which appears white to our eyes she shall have defined to be black, we ought likewise to pronounce that it is black. For it is undoubtedly to be believed that the Spirit of Our Lord Jesus Christ and of the orthodox Church, His Spouse, is the same, through whom we are governed and directed to salvation; nor is there one God who once handed down the precepts of the Decalogue and another who at this time instructs and rules the Hierarchical Church." And He instructs and rules her through the Supreme Pontiff, the Vicar of Christ.

And hear the Supreme Pontiff himself, the Vicar of Christ, Pius X. In an Address, in the Italian language, given to Priests in the year 1912, "Love," he says, "Love the Supreme Pontiff, because the Supreme Pontiff is.... Love, not in word, nor in tongue, but in work and truth. When someone loves another he is conformed to him in thought and will, searching out his desires. And if Our Lord Jesus Christ said of Himself, if anyone loves me, he will keep my word, so the Supreme Pontiff is to be loved by furnishing due obedience to him. And therefore, when the Supreme Pontiff is truly loved, questions are not raised about that which He decrees and prescribes, how far obedience is owed, and in what things obedience is to be given; when the Supreme Pontiff is truly loved, it is not said, in order to elude obedience, that he spoke somewhat obscurely; nor are his Decrees and Ordinances called into doubt...; nor is his authority restrained within arbitrary limits; when the Supreme Pontiff is truly loved, the authority of other persons, however learned they may be, who dissent from the Supreme Pontiff, is not preferred to the authority of the Pontiff. If they are learned, they are certainly not holy, because he who is holy cannot dissent from the Supreme Pontiff." Behold the Italian words: "To love the Pope, it is enough to reflect who the Pope is.... How must he be loved? Not in word, nor in tongue, but in work and truth. When one loves a person, one seeks to conform oneself in everything to his thoughts, to execute his wishes, to interpret his desires. And if Our Lord Jesus Christ said of Himself: If anyone loves me, he will keep my word, so to show our love for the Pope it is necessary to obey him. Therefore when one loves the Pope, one does not make discussions about what He disposes or requires, or how far obedience must reach, and in what things one ought to obey; when one loves the Pope, one does not say that he did not speak clearly enough... one does not put his orders in doubt... one does not limit the field in which He can and ought to exercise his authority... one does not prefer to the authority of the Pope that of other persons, however learned, who dissent from the Pope; these, if they are learned, are not holy, because one who is holy cannot dissent from the Pope." He is not holy, sanctus non est. What then is he? He is a modern soul.

Therefore all render to all their dues, and the whole of society will be reformed; all observe the commands of Christ concerning charity and justice, and all things will be renewed in Christ. As the physical order consists in this, that each thing be placed in the place due to it, so the moral order consists in this, that rational and free creatures observe their own due obligations. From order observed there is had peace, which is the tranquility of order; and with the peace of one's own soul, and the peace of men among themselves, there is had that happiness and blessedness which can be had in this life, both of individual men and of individual societies of men. And truly then there will be new heavens and a new earth. Indeed true and perfect blessedness can be possessed only in the other life, by the possession of God. Hence happiness and blessedness in the present life can be had as no other than that which disposes us to attaining that eternal and perfect blessedness, and which is contained in justice, namely that justice which renders dues to all, and thus makes the will of man right, through due order to the end. Indeed, as is said in Prov. 14:34: Justice raises up a nation; but sin makes peoples miserable. Concerning this justice, which renders dues to all, which consequently establishes peace in the world, and which already makes us sharers of true happiness, we can well say with Aristotle: "Neither Hesperus nor Lucifer is worthy of such admiration"; και ουθ' εσπερος, ουθ' εωος, ουθω θαυμαυτος. Eth. Nicom. l. 5, c. 1, toward the end.


On Epicheia

To n. 179, 834. - ON EPICHEIA

Epicheia or Equity, properly and strictly such, is a virtue, is one special virtue, and it is a subjective part of justice, commonly so called, corresponding to legal justice, in a certain way contained under it, and in a certain way exceeding it, and more noble than it and with it a most excellent virtue.


	Epicheia or equity can be taken in multiple ways, by common and proper signification. Hence equity first is justice itself, whose office it is to establish equality or equity of things in human acts and contracts. And thus in L. 14 de Condictione indebiti it is said: "This is naturally equitable, that no one be made richer with another's detriment." And Reiffenstuel: Restitution in integrum is "an extraordinary remedy of law by which one gravely injured, from natural equity through the office of a judge, is reduced into that state or right in which he had been before the injury." L. 1, tit. 41, n. 3. Equity of this kind is called and is natural equity.



	But equity proceeds further, namely by establishing a certain suitable measure generally in all laws, tempering the rigor and subtlety of laws according to various circumstances. Equity taken thus, by which it extends broadly, is commonly accustomed to be called epicheia; and it is treated in the treatise on laws when the question is raised concerning interpretation of law. But if it is taken restrictively, namely insofar as it determines a suitable measure in justice by moderating the rigor and subtlety of law, civil equity is had. And thus L. 22 de Donationibus, Modestinus moderates the rigor of law, defining: "that he who for the sake of donation promised money or something else does not owe interest from delay of payment of the money is of the highest equity." Ulpian tempers the subtlety of law in L. 29 § 6 Mandati vel contra, establishing: "If a surety, although freed by time alone, nevertheless paid the creditor, he will rightly have the action of mandate against the accused; for although, now freed, he paid, nevertheless he fulfilled faith and freed the debtor: therefore if he is prepared to defend the accused against the creditor, it is most equitable that by the judgment of mandate he recover what he paid." Equity of this kind, tempering law, is opposed to strict law, to which namely equity is neither mixed nor applied.








	This civil equity, from its object, concerning the good and equitable, is said in the Law, as can be seen, e.g., L. 17 de Iniusto, rupto, irrito facto testamento. Indeed Ulpian defines Civil Law itself from the good and equitable, L. 1 de Iustitia et Iure, saying: "One about to devote work to law ought first to know whence the name of law descends. But it is named from justice: for, as Celsus elegantly defines, law is the art of the good and the equitable. On account of this someone deservedly calls us priests: for we cultivate justice and profess knowledge of the good and equitable, separating the equitable from the inequitable, discerning the licit from the illicit." Therefore, since law is the art of the good and equitable, the Rule of Law is easily understood, L. 90 de Diversis Regulis Iuris antiqui: "In all things indeed, but especially in Law, equity is to be considered." And this is civil equity.



	Moreover epicheia or equity seems also to be called modesty. For where the Apostle says to Phil. 4:5: Let your modesty be known to all men, in the Greek there is epieikeia. For in the Greek text is read to epieikes hymon. - Likewise equity is contained either under epicheia or under friendship, insofar as, as some say, by it someone is rightly ordered to equals, as obedience to superiors, discipline to inferiors. St. Thomas, 2. 2, q. 80, single article ad 3.



	Finally equity properly and strictly is had when in a particular case the observance of the law is omitted, following the intention of the legislator with the words of the law omitted. The law, e.g., is that no one climb the walls of the city. Yet, when the case occurs that otherwise the city would be lost, someone can climb the walls to save it.



	Therefore equity imports equality or moderation in its concept and common acceptance. - Wherefore 1. insofar as it bears equality before itself, it is then used for justice itself, and is called natural equity. - Insofar as it bears moderation before itself, 2. it is also taken for modesty, but rarely; and more frequently 3. for benign interpretation of laws, and 4. for moderation in exacting and exercising one's own rights, and it is civil equity; and properly and strictly 5. for correction of law that is deficient on account of the universal, and it is epicheia simply such.



	With the notion of equity declared, considered generally, let us now inquire step by step whether it is a virtue, and what sort of virtue it is. Epicheia or equity, insofar as it is justice itself, is a virtue, as is clear of itself, and is not a virtue distinct from justice itself. -





This is the equity of which Leo XIII speaks in the Encyclical Letter Rerum novarum, 15 May 1891, on the Condition of Workers, when he says: "Those things touch the proletarian and worker: that what has been freely and equitably agreed concerning work, he render integrally and faithfully. -

It is equitable to revere in them the dignity of person.... But among the greatest duties of masters that one stands forth: to furnish just things to each. Indeed, that the measure of wages be established from equity, several causes are to be considered. Equity commands that care be taken of the proletarian publicly, so that from that which he brings to the common utility he himself may receive something, so that, housed, clothed, safe, he may be able to endure life less painfully. - It is certain that neither the citizen nor the family is to be absorbed by the republic. It is equitable to permit each its own faculty of acting." And Cicero in 2 Offic. 22 at the end: "But what equity does it have, that he who had no field should have one; but he who had one should lose it?"


	Epicheia, insofar as it establishes due measure according to the various circumstances of cases in the observance of laws, is also a virtue, and is the companion of all virtues. "The companions of virtue," says Aristotle, "are probity, equity, candor, good hope." Ethic. De virtutib. et vitiis c. 8, § 3. As regards direction, it pertains to prudence. And for various cases it is either Synesis or Gnome, which are two potential parts of prudence. Synesis is a virtue judging well about particular things to be done, according to common rules. Gnome is a virtue judging well concerning things to be done beyond common principles, and consequently imports a certain perspicacity of judgment. Hence it is also called eugnomosyne, as if good gnome. St. Thomas, 1. 2, q. 51, a. 4.; 2. 2, q. 80. But as regards execution, that virtue pertains to legal justice. "Those two," says St. Thomas, 2. 2, q. 80 ad 4, "are attributed to prudence according to direction, but to justice according to execution" ... "It must be said that epikeia is not joined to particular justice, but to legal justice, and seems to be the same as that which was called eugnomosyne." Wherefore it cannot simply be admitted what La-Croix says, l. 1, n. 829, namely that epicheia is an act of prudence.






	Epicheia taken for civil equity in the exercise of one's own right, insofar as namely one exacts it not with the whole rigor of law, but with suitable moderation, by making some remission of right, is also a virtue; and as regards execution, it seems to be either generally charity, which is mixed with justice, or friendship or affability or humanity, from the fact that someone is called humane, as is said by Isidore, because he has love and the affection of pity concerning man, St. Thomas, 2. 2, q. 80 ad 2. Benignity also could not unfittingly be called it, since the same Isidore says that a benign man is one spontaneously prepared for doing good and sweet in speech. St. Thomas, l. c. ad 4. Mercy and truth have met each other: Justice and peace have kissed. Ps. 84:11. Yet, as from St. Thomas, so from Aristotle, it is justice, and not another virtue. Ethic. l. 5, c. 10, § 8.



	Epicheia taken for modesty is likewise a virtue, which is part of temperance. "It must be said," says St. Thomas, 2. 2, q. 120, a. 2 ad 3, "that it pertains to epicheia to moderate something, namely the observance of the words of the law. But modesty, which is placed as part of temperance, moderates the exterior life of man, for instance in walking or clothing or other things of this kind." And thus the name of epicheia can be transferred by a certain similitude to all moderations.








	Epicheia, in the last place properly and strictly such, which follows the intention of the legislator in those things in which it is not fitting to follow the words of the law, because this would be vicious, is likewise a virtue, and this is agreed among all. The Angelic Doctor, treating this question expressly in 2. 2, q. 120, raises the question concerning epicheia or equity, and in the first article treats the question: Whether epicheia is a virtue. And he responds: "It must be said that because human acts, concerning which laws are given, consist in singular contingents which can be varied in infinite ways, it was not possible for some rule of law to be instituted which would fail in no case; but legislators attend to that which happens in the greater number, making law according to this; yet to observe it in some cases is against the equality of justice and against the common good which the law intends.... Therefore in these and similar cases it is evil to follow the law; but it is good, with the words of the law omitted, to follow that which the reason of justice and common utility demands. And to this epicheia is ordered, which among us is called equity. Hence it is clear that epicheia is a virtue." Indeed, if that is a virtue which pursues the reason of justice and the common utility according to the words of the law, that is also necessarily a virtue which pursues the same equality of justice and the same common good according to the intention of the legislator. Hence it is said in L. 5 de Legibus et Constitutionibus Principum et Edictis in the Code: "There is no doubt that he commits against the law who, having embraced the words of the law, strives against the will of the law."






	Given that equity, properly and strictly such, is a virtue, it is asked whether it is a general or some particular virtue. The most learned Lessius, in book 2, chapter 47, doubt 9, n. 65, of the work De Iustitia et Iure, says: "It is very probable that it is not one virtue distinct from the rest, or at least that such a virtue is not necessary. The reason is that equity has place in every genus of laws and in every matter of virtues, and does not regard one formal reason; but it looks to diverse reasons of the honorable in diverse matters, indeed in diverse cases concerning the same law."



	This opinion of Lessius can be confirmed from the words of St. Thomas in 3 Dist. 33, q. 3, art. 4, qc. 6, sol. 5 ad 5, where he says that epicheia is somehow the same for every virtue, as also legal justice is. But the clear opinion of St. Thomas is to be taken from 2. 2, q. 80 and 120, where again he treats expressly of epicheia or equity. And thus Cajetan himself, on q. 80 at the end, says: "Note how much the Author, that is St. Thomas, advanced from the time when he wrote the last article of q. 3, dist. 33 in 3 Sent. For these differ from those as clear light from somewhat obscure. Wherefore, follow these." And indeed in fact the opinion of the holy Doctor in 2. 2 is so clear that the same Lessius, after asserting and proving his own opinion, then concedes that one virtue can be established, as St. Thomas establishes it l. c. And one virtue really must be established, 1 because although it has place in every genus of laws and in every matter, nevertheless in all cases and in all matters it always pursues one and the same reason of the honorable; which we have already heard from the Angelic Doctor, namely the equality of justice, lest one be overburdened before another, and the common good, not according to the words of the law and in cases commonly occurring, which pertains to legal justice, but in extraordinary cases and according to the intention of the legislator. Hence it is that equity corresponds to legal justice.








	Wherefore, as legal justice, by reason of its own formal object, is one virtue, and at the same time a certain general virtue by reason of matter or material object, so likewise equity is a certain general virtue, because, as we have heard from Lessius, equity has place in every genus of laws and in every matter of virtues; and it is at the same time one special virtue, because, according to the Angelic Doctor, there is only one equity directive of laws, according as the reason of justice and common utility demand. Namely epicheia or equity has a special object, which of itself bears a peculiar difficulty, and therefore it is a virtue distinct from others.



	And this is Aristotle's opinion; he says in V of the Ethics: "Equity is the direction of law, where it fails because of the universal." Equity is direction, because its act consists in this, that it makes a right work. But it is direction of positive law. Whether it is also direction of natural law is a matter controverted among the doctors. Cajetan affirms with others after St. Thomas in 2. 2, q. 120, a. 1. Several on the contrary deny it, adducing Suarez in chapter 16, l. 2, De Legibus. But, with the explanation applied which Suarez truly applies, there can be no controversy about this matter. For equity is the direction of law, yet of universal law and one deficient in some cases. But natural law can be regarded in two ways, as the same excellent doctor notes, n. 5 and 16. For it can be regarded according to itself, and insofar as it happens to be brought by some positive law. Natural law according to itself is nothing other than the dictate of right reason, which is to be brought concerning human actions, all their conditions having been weighed. But this dictate is not brought universally insofar as it can fail, but insofar as it is affected with those circumstances with which it never fails; otherwise it would not be a true dictate, and consequently neither necessary, nor right, nor containing a natural precept. And thus in the example brought by St. Thomas and Cajetan of epicheia, in not returning a deposit if someone asks it back for the attack on the fatherland, there truly is no epicheia in natural law considered according to itself. For that natural precept, as such, is nothing other than right reason, and right reason does not absolutely dictate that a deposit must be returned, but with the conditions understood which the reason of justice and charity requires. Suarez l. c. n. 7, 9. But if natural precepts are regarded as they have been constituted by positive law, then certainly epicheia has place, namely by reason of the universality by which the law is expressed, if nevertheless by reason of this universality the law fails in some case. And thus in the aforesaid example of St. Thomas, "the law established that deposits be returned." Yet if a madman deposited a sword and asks it back while he is in madness, "it would be evil to follow the law placed." But if, as Cajetan says l. c., "some things are so universally true that in no case do they fail, such as that one must not lie, that adultery must not be perpetrated, and things of this kind, in these, because they cannot fail, equity has no place."








	Moreover equity is the direction of law where it fails because of the universal. Therefore direction of law does not pertain to equity unless it fails because of the universal. Therefore if law fails in some case because of a privilege, commanding something other than the common law, direction of the acts of the privilege does not pertain to equity. And it is similar if from any other cause whatever the law fails, e.g., if because of obscurity or ambiguity the sense fails, or whether it fails is doubted. For it is not the office of equity to derogate from law or to interpret law, but to direct law where it fails for the reason that it was placed universally. Cajetan l. c. Nor in Aristotle's definition is there question of any defect whatever of law because of the universal. For law can fail because of the universal in two ways, negatively or contrariwise. It fails negatively when a case occurs in which the reason of the law is not verified. Yet if the law is observed, nothing evil, nothing disordered, is committed; indeed a good and very laudable act is placed, as is clear concerning Our Lord Jesus Christ, who observed the law of circumcision in Himself, and likewise concerning Our Lady, the Blessed Virgin Mary, who observed the law of presentation in the temple. Therefore equity is not the direction of a law which because of the universal fails negatively. But the law fails contrariwise because of the universal when in a particular case it would lead to crooked things if it were observed, namely it would be acted inequitably, as in the case of returning a deposit for attacking the fatherland, and in other similar cases, in which to observe the law would be to deviate from the right. And this properly constitutes the matter of equity; and it is clear ostensively, as Cajetan says, from the reason of the virtue itself which is called equity. "For since it is a certain justice," as the Philosopher says, dikaiosyne tis, Eth. l. 5, c. 10, § 8, "and justice is necessary to man for this, that he be virtuous, it follows that its matter, as also of the other species of justice, is that operation which without its direction would not be right. But we see that exchanges would not be made rightly without commutative justice, nor distributions without distributive. Therefore those operations which would bend away from right by observing the universal law are the proper matter of equity, and on account of them alone direction is necessary. And on account of this it was deservedly called by the prince of Philosophers the direction of law. For law does not need direction except where it falls from rectitude, where it would lead away from the right." Cajetan l. c.






	From this doctrine it is easily clear that interpretation of law and proper epicheia or equity must be altogether distinguished. For every epicheia is an interpretation of law, but not conversely is every interpretation of law epicheia. Often or always, as Suarez and Cajetan note, laws need interpretation because of ambiguity of words and because of obscurity of sense, or another similar cause. Interpretation of this kind is not epicheia. For that alone is epicheia by which we interpret a law in some particular case, because in it it fails because of the universal, so that it cannot justly be observed in that case. And in this sense Aristotle says epicheia is the amendment of legal justice, because it interprets the law as not to be observed in the case in which it would be a practical error to observe it, and against justice or natural equity.



But truly there can be other interpretations of law which do not regard amendment of the laws themselves, but only the explanation of their ambiguous or obscure sense; as e.g., when the law prohibits some contract, and a doubt arises whether the law merely prohibits that contract, or also invalidates it. Thus Suarez de Legib. l. 2, C. 16, n. 4. But from St. Thomas it would rather have to be said that epicheia simply is not interpretation of law. For, according to the Angelic Doctor, 2. 2, q. 120, a. 1 ad 3, interpretation has place in doubts, by consulting the prince; epicheia on the contrary has place in manifest things, by acting immediately in them. And again in 1. 2, q. 96, a. 6 ad 2, he says: "It must be said that he who follows the intention of the legislator does not interpret the law simply, but in the case in which it is manifest by the evidence of harm that the legislator intended something else. For if there is doubt, he ought either to act according to the words of the law or to consult the superior."




	But must epicheia properly such be taken so restrictively that it has place only in the case in which it would be a sin to follow the law? Thus at first sight it would seem it must be said from St. Thomas, 2. 2, q. 120, a. 2, who seems to explain epicheia from cases in which it would be evil, as he says, to follow the law placed. And this is confirmed from the examples brought by the holy Doctor himself: restitution of a deposit which would be harmful if it were made to a madman, or if it were made for attacking the fatherland; and likewise if the gates of the city, which ought to remain closed, were not opened to citizens through whom the city would be preserved.



	But St. Alphonsus, de legibus n. 201, extends epicheia also to the case in which the law is rendered too burdensome or too hard. "That place be given to epicheia," he says, "the law ought not only to cease in the particular case negatively, because namely the end of the law would then fail; but it ought to cease contrariwise, namely because the law is rendered damaging or too burdensome. Wherefore a deposited sword can be denied to the owner if he is going to abuse it. But it suffices if otherwise the law would be rendered too hard. Hence he is excused from hearing the sacred liturgy who fears a notable loss of goods. And he also is excused from the observance of a feast who otherwise is compelled to lose great gain."








	Moral Theologians and Canonists commonly admit epicheia thus enlarged by St. Alphonsus. And it is truly not only not rejected by St. Thomas, but altogether admitted. For from St. Thomas its foundation is in this, that the reason of justice and common utility require it. Moreover the reason of justice demands this, that one not be overburdened before another, that one before another in the civil community or community not suffer damage. 2. 2, q. 120, a. 1. - Wherefore Scherer, who against the common opinion attacks epicheia, is rightly and deservedly reprehended. Wernz Ius Decretalium ed. 2, tom. 1, n. 48, note 19.



	But to know more and more the intrinsic nature of epicheia, this question is moved here: Whether, in an occurring case of epicheia, someone can act freely, or ought first to recur to the Superior? And one must answer altogether negatively. Fittingly St. Thomas, 1. 2, q. 96, a. 6: "If there is sudden danger not allowing so much delay that one can recur to the Superior, necessity itself has dispensation annexed, because necessity is not subject to law." And in 2. 2, q. 120, a. 1 ad 3, he says it must be said "that interpretation has place in doubts, in which it is not licit without the determination of the prince to depart from the words of the law; but in manifest things there is no need of interpretation, but of execution."








	Now it must be inspected what sort of virtue equity of this kind is. According to Aristotle, equity is not charity, nor is it a certain charity; but it is a certain justice, as is expressly said in V of the Ethics. And, according to St. Thomas, who altogether follows Aristotle, "epicheia is part of justice commonly so called, as existing as a certain justice." But how epicheia is a part of justice commonly so called, and what that justice commonly so called is, the same Angelic Doctor thus declares: "it must be said that epicheia properly corresponds to legal justice, and in a certain way is contained in it, and in a certain way exceeds it. For if legal justice is called that which obeys the law either as regards the words of the law, or as regards the intention of the legislator, which is stronger, thus epicheia is the stronger part of legal justice. But if legal justice is called only that which obeys the law according to the words of the law, thus epicheia is not part of legal justice, but is a part of justice commonly so called, divided against legal justice, as exceeding it." Therefore epicheia is nothing other than a certain justice, part of justice taken generally, not a potential part of justice, but a subjective part. For epicheia corresponds to legal justice, which is not a potential part of justice, but a subjective part. Hence the Angelic Doctor concludes, saying, Hence it is clear that epicheia is a subjective part of justice.






	Wherefore the doctrine of Lessius does not seem true, or certainly that doctrine does not correspond to the doctrine of St. Thomas. For Lessius numbers epicheia or equity among the potential parts of justice, de Iust. et Iure l. 2, § 7. Others also number Epicheia among the potential parts of justice. They perhaps did this because the Angelic Doctor treats of epicheia at the end of the virtues annexed to justice. But the Angelic Doctor himself openly excludes it from the other virtues annexed to justice. For first, in question 80, single article, the holy Doctor gives the reason of the virtues annexed to justice and of the potential parts of justice and numbers them. Moreover, in the number of potential parts of justice the holy Doctor does not number epicheia also. But in the reason which he assigns of the potential parts of justice, or of those deficient from the perfect reason of justice, the holy Doctor altogether excludes epicheia. The reason of justice consists in this, that what is owed to another be rendered to him to equality. Therefore in two ways some virtue existing toward another falls short of the reason of justice. In one way indeed, insofar as it falls short of the reason of equality, and thus religion, piety, observance fall short, which cannot render debt to equality. In another way, there can be a defect from the reason of justice by reason of debt. But debt is twofold, legal debt and moral debt. Moral debt is what someone owes from the honorableness of virtue, and thus truth, gratitude, liberality, affability or friendship fall short. But legal debt is that to the rendering of which someone is bound by law. "And such debt justice properly attends, which is the principal virtue." Moreover epicheia attends legal debt, not indeed according to the words of the law, but according to the intention of the legislator. Moreover, in question 120, where St. Thomas expressly treats of epicheia, he expressly affirms: "Epicheia is a subjective part of justice," as we have already heard from the same Angelic Doctor.






	Namely, it is evidently a subjective part of justice, of justice taken generally. But if epicheia is considered as part of legal justice, as St. Thomas says, it is its stronger part; for legal justice is directed according to epicheia. Hence epicheia is as it were a superior rule of human acts. By which reason it is also clear that epicheia is a more noble subjective part of justice taken generally, if it is considered as a co-distinguished part from legal justice. Epicheia, says the Philosopher, is better than a certain justice, namely legal justice. For since it itself is a certain justice, it is not better than every justice. St. Thomas, 2. 2, q. 120, a. 2.



	It is the stronger part of legal justice, it is better than a certain justice; because legal justice inclines to the just according to common laws, but epicheia or equity inclines to the just beyond common laws. The former regards an inferior end, the latter a superior end. And thus in the law, lest foreigners climb the walls of the city, the proximate end is the security of the city from foreigners; but the end of equity, if a foreigner climbs to defend the city from enemies, is the safety of the city. But it is clear that the safety of the city is a higher end than security from foreigners, because that security is ordered to the safety of the city as to an end. And similarly in the law of deposits the proximate end is that to each one his own be returned; but the end of equity denying the deposit to a madman is useful, namely because in the aforesaid case that which is his own is not useful to him but harmful. Con-





But it is clear that the higher end is to give to someone his useful own, than his own; because something is given to someone as his own so that it may be useful, for it is given under the final reason of useful good. St. Thomas, 2. 2, q. 120, a. 2.; Cajetan in h. l.


	Therefore epicheia or equity is related to legal justice as a superior rule of human acts, as St. Thomas expressly affirms, because it has a higher end, and to the intrinsic end of the law it adds another extrinsic end. And this is Aristotle's opinion, saying in V Ethics that the equitable is better than a certain just thing, and he speaks of the just according to common laws.



	But as in laws, so also in acts and contracts epicheia or equity, for preserving equity itself or equality, is to be attended to, on account of the same reason, because namely it is morally impossible to foresee all things and to define all things in them. And therefore they need the interpretation, judgment, and sentence of a good and equitable judge. In Roman Law contracts were divided into contracts of good faith and of strict right. A contract of strict right is one in which only that is to be considered concerning which it was expressly agreed. A contract of good faith is one which is accepted not from the rigor of words, but from benign interpretation, from the good and equitable. Contracts of good faith are purchase, sale, lease, hire, deposit, partnership, and others which are numbered in the Institutes, title de Actionibus § 28, Actionum autem. They are called contracts of good faith, not because in them alone good faith must be observed, for this is required also in all other contracts of strict right, since it is not licit to celebrate them in bad faith; but because, since they are frequently accustomed to be made among citizens, many conditions are not usually placed in those contracts, which otherwise are placed in other contracts, but the contracting parties are remitted to the customs of the country and to other things which are usually understood in the said contracts. In contracts of strict right, on the contrary, several conditions are usually placed, according to which the judge is held to judge strictly. Cf. Ferraris v. Contractus in genere n. 12-18.; Reiffenstuel lib. 1, tit. 35. By more recent law, all contracts are esteemed to be of good faith, and receive interpretation from the good and equitable. Italian Code 1124, 1131, 1134.; French Code 1135, 1156, 1159.








	Finally it is worth the effort to report what Aristotle has concerning epicheia, or concerning equity, in book V of the Ethics, chapter 10. "




	It follows that we speak concerning equity and concerning the equitable good, peri de epieikeias kai tou epieikous, what relation equity has to justice, what relation the equitable good has to right. For to those looking more closely it seems neither altogether the same nor other in genus. And sometimes we praise the equitable good, and the man who is equitable and good. Indeed we even transfer this name to other things in praising, using it for good, when we say to epieikesteron, signifying something better. Sometimes to those following reason it seems absurd that the equitable good, since it is something diverse from right, is praiseworthy. For either right is not good, or the equitable good is not just, if indeed this is something diverse from right, or if each is good they are the same.



	Therefore the whole question concerning the equitable good arises almost from these things which we have said. But all these things have themselves well in a certain way, nor is there anything of them which fights with itself. For the equitable good is a right better than a certain right; nor is it so better than right that it is some other genus. Therefore right and the equitable good are the same; and since both are good, the equitable good is better.



	But the doubt has arisen from this, that although the equitable good is right, nevertheless it is not right established by law or legal right, but a correction of legal right.



	The cause of this matter is that every law is general, but concerning certain matters one cannot command rightly universally and generally. Therefore in those matters in which it is necessary that the voice of the law be universal and general, but this is where it cannot be done sufficiently rightly, in these the law takes that which usually happens in the greater number; although it sufficiently understands that which is mistaken in this. Nor nevertheless on that account is this done less rightly. For it is not the fault of the law, nor of him who made the law, but of the nature of things. For such plainly is the matter of those things which fall into action.



	Therefore when the law has spoken generally and afterward something happens beyond that universal genus, then it is fitting that, where the bearer of the law omitted something and erred in that he spoke absolutely, that which is lacking and omitted be corrected: which even the bearer of the law, if he were present there, would say in this way and would have made law concerning it if he had foreknown it.



	Therefore since right is the equitable good, it is then better than a certain right, not than what is absolutely right, but than that which, on account of general declaration, is not without fault. Finally this is the nature of the equitable good, that it is a correction of law where something is lacking to it, on account of the fact that it speaks generally. For this is the cause why not all things are comprehended by law, because concerning some things law cannot be brought; so that therefore a decree of the people is needed.



	For of an undefined thing the rule also is indefinite, as also the Lesbian rule of lead for construction; for it is bent to the figure of the stone, nor does the same rule remain; so also the decree of the people is adapted to matters.








	Therefore what the equitable good, to epieikes, is, what right is, and finally by what right the equitable good is better, is clear from these things. From this it also appears who is an equitable and good man. For he who has taken counsel of this kind, so that he follows these things, since he is fit for doing those very things, and who does not press the highest right too much, nor toward the worse part, but rather concedes concerning his own right, even if he could rely on the help of law, he is equitable and good; and this habit is equity, epieikeia, which is a certain justice, not another habit." And in book 1, chapters 1 and 2 of the Magna Moralia: "After the things which we have handed down, it seems fitting that we discuss equity, hyper epieikeias, and what it is, and in what things, and concerning what sorts of things. But equity, and the equitable man, he epieikeia kai ho epieikes, is he who yields concerning his own right which belongs to him by laws: for he who in those things which the legislator cannot examine in particular and define exactly, for he speaks universally, yields concerning his own right and follows that which the legislator indeed would have willed to define even particularly but could not, he is an equitable man. Moreover he does not yield concerning every right simply; since he does not diminish those things which are just by nature and truly, but only those which the legislator left behind when he could not define. But right estimation of things, and the right estimator of things, He de eugnomosyne kai ho eugnomon, concerns the same things as equity, namely concerning just things which, omitted by the legislator, have not been sufficiently exactly defined, so that a judge may be found of those things which the legislator omits and certainly knows were passed over by the legislator, which nevertheless are just; he is the right estimator of things. Therefore right estimation of things is not without equity. Esti men oun ouk aneu epieikeias he eugnomosyne. For judging belongs to the right estimator, tou eugnomonos; but acting according to this judgment belongs to the equitable man, tou epieikous."




On Observance of Law

To n. 213. ON OBSERVANCE OF LAW As to substance and as to mode


	Since among precepts of law some are affirmative, which command what is honorable, and others are negative, which prohibit evil, the question concerning observance of law, as to substance and as to the mode of virtue, indeed has place in affirmative precepts; but in negative ones it scarcely has place.



For positive precepts must be fulfilled by a positive act. But negative precepts, without any act, can of themselves be fulfilled, as far as is from the form of the precept, because through the mere negation of the prohibited act a man is conformed to the law. Yet they can further be positively fulfilled through the will of not doing what is prohibited. But in omission as such, the mode of virtue is not found, although it can be in the positive will of abstaining from a depraved act. But of itself this positive will is not necessary for fulfilling a negative precept, or for not sinning against it. Decline from evil.


	Therefore it is one thing to observe the law, another thing not to transgress the law. For he who does not transgress the law does not always observe the law, as is clear also in him who acts against an affirmative law from invincible ignorance, or from impeded use of reason.






	Now the observance of law is distinguished in two ways, as to substance and as to mode. This mode generally is nothing other than the mode of virtue.



	Any law, whether human or natural, is to be observed as to substance. For any law commanding an act obliges to the substance of the act. Yet law does not always oblige also to the mode of the act. For human laws regularly command only the substance of the act, not also the mode, unless the mode is intrinsic to the act commanded. And thus he who, on a day of fast and abstinence, fasts and observes abstinence not for mortification and penance, or for temperance and restraint of gluttony, but on the contrary from gluttony, so that on the following day he can eat more, and because fish please him more than flesh, observes the law, and certainly does not violate it. "It must be said," says Suarez de Leg. l. 3, C. 29, n. 6, "that human law is sufficiently fulfilled through the act commanded, according to its substance, even if it is not simply morally good, nor done with an honorable intention."



	The added limitation is: unless the mode is intrinsic to the act commanded; for evidently, if it is intrinsic to that act, it enters its substance, and consequently the law is to be observed as to substance and mode; as is to be seen in the precept of prayer, in the precepts of annual Confession and Easter Communion. For in the former there enters intention and at least some attention implicit in it; in the latter true interior sorrow for sins is required as regards Confession, and the state of grace and right intention as regards Communion.








	The restriction likewise was made as regards human laws. For evidently natural law commands an act simply good, and therefore its observance embraces substance and mode of the act. Wherefore natural law also embraces the mode of virtue to be observed, wherever it broadly extends; for from natural law, good is from an integral cause, evil from any defect whatever. Fittingly Suarez: "Natural right differs from human right; for human right can be observed through an evil act in such a way that it is violated in no part; because that malice which is joined to such an act often is not against any human precept, but against the natural: but truly natural right itself, which commands one to make an honorable act, also commands that it be done studiously, because this very thing is from natural reason... and therefore as often as a natural precept is fulfilled through an evil act, natural right itself is violated." De Leg. l. 2, C. 10, n. 13.



	Nor does it avail to object that even human law commands only a good act and an act of virtue. -





For human law indeed commands an act good of itself, or one which of itself can be done well, yet it does not command all the modes necessary that it be done well. Wherefore he who does all that human law commands, and with all the external circumstances which it commands, although he does it with a depraved intention, does not do otherwise than he ought to do by force of that human law, although he does otherwise than another divine law commands, and therefore he sins not against human law, but against divine and natural law. Likewise human law commanding an act determines the act in a certain species of virtues. But this does not import that that species of virtue ought to be intended by the one operating, or that that act be done without any admixture of malice; but it imports only that the law commands an act of some singular virtue, because laws intend to make men honorable in the genus of all virtues. But this motive of the precept of the law is not the precept itself or that which is commanded, and for observing the law it suffices to do what is commanded.




	But although natural right commands each, substance and mode, good and well, yet this is not so to be understood that he who does not observe the mode also does not observe the substance of the law. For this is true only when an evil mode corrupts the whole substance of the act. And thus he who gives alms to a poor man impelled by vain glory, or with some interior displeasure, observes the precept of almsgiving as to substance, although he sins as to mode. But he who gives alms to a poor man moved only from the depraved end of attracting him to evil, e.g., to denying the Catholic faith and professing the false faith of Protestants, does not observe the natural precept of charity and almsgiving, neither as to mode nor as to the substance itself; on the contrary he sins gravely by that alms given against charity, by the sin of scandal and cooperation toward grave sin against faith. Although in this case he now does not transgress the precept of almsgiving, nevertheless he does not observe the precept of almsgiving. Cf. Salmant. de Leg. C. 2, n. 148.



	From these things which precede it is clear what mode is in the observance of law. It is namely, as was said at the beginning, the mode of virtue. -





Let us now declare this mode of virtue, and see the various modes of virtue in the observance of law; whether at least some one of them is required for the observance of any law, and what sort.


	Moreover the modes of virtue of which we speak are either the mode of some special virtue, or the modes of virtue in general. That special virtue here can be no other than either that virtue to which all other virtues are ordered, and which is the end of the whole law, which is charity, or that virtue which enters by its nature the precept of any virtue, and which is obedience.



	As regards charity, the Angelic Doctor, 1. 2, q. 100, a. 10, raises the question: "whether the mode of charity falls under the precept of divine law"; and responds: "It must be said... Some have said absolutely that the mode of charity is under precept.... But others have said that the mode of charity altogether does not fall under precept. Each has said what is true in some respect. -





For an act of charity can be considered in two ways. In one way, according as it is a certain act per se. And in this way it falls under the precept of the law which is specially given concerning this: You shall love your Lord, and You shall love your neighbor. And as regards this the first have said what is true.... In another way the act of charity can be considered according as it is the mode of the acts of other virtues, that is, according as the acts of other virtues are ordered to charity, which is the end of the precept.... And in this way what the second have said is true, that the mode of charity does not fall under precept: this is said, that in this precept: Honor your father, it is not included that the father be honored from charity, but only that the father be honored. Hence he who honors his father, although he does not have charity, is not made a transgressor of this precept, although he is a transgressor of the precept which concerns the act of charity, on account of which transgression he merits punishment."




	But as the mode of charity is not required for the observance of law, so also the mode of obedience is not required, as will soon be explained more by declaring first the general mode of virtue.



	And these things concerning the mode of special virtue. Let us now come to the mode of virtue in general. The Angelic Doctor, according to Aristotle, numbers only a threefold mode of virtue, namely 1. that someone operate knowingly; 2. that someone operate willingly or choosing, and choosing on account of this;






	that he have and operate firmly and immovably, 1. 2, q. 100, a. 9, namely from a rooted habit. We can immediately omit this last mode of operating from habit. For no law, whether natural or positive, whether divine or human, commands this mode, and law obliges only to that which it commands. Besides, every law obliges from the beginning, namely before a habit is had. And thus the Angelic Doctor says: "as regards this, the mode of virtue does not fall under the precept either of divine law or of human law; for neither by man nor by God is he punished as a transgressor of the precept who furnishes the honor due to parents, although he does not have the habit of piety."




	Hence it follows that it is not necessary for the observance of law to act delightfully, according as delight follows habit. For delight can regard the very observance of law, insofar as, e.g., notwithstanding the obliging law, someone would wish not to observe the law if he did not fear penalty or another harm; this mode includes intrinsic repugnance with the precept, and therefore is intrinsically evil and against natural law: for it excludes the will of observing the law, and on the contrary includes the will of not observing it. St. Thomas, 1. 2, q. 100, a. 9 ad 3.






	But the two preceding modes of Aristotle and St. Thomas, for the sake of clarity, we distinguish into various conditions which they contain, required for the honesty of the act. Hence we say that the mode of virtue in the observance of law is only fourfold, namely that the law be observed: 1. from knowledge, will, liberty; 2. from intention of intrinsic honesty; 3. from intention of the end; 4. from all other circumstances. Another possible mode of virtue is not given. For the mode of virtue can be only on the part of the agent and on the part of the act; from these two heads no other assignable modes of virtue exist. The state of grace, which perhaps can be objected, pertains not to the observance of law, of which we are treating, but to merit and to supernatural merit. Likewise faith regards not the observance of law, but the supernaturality of the act.



	Now as regards the first mode: to act from knowledge, will, liberty, that is, knowingly, willingly, freely to act, this pertains to the observance of both human and divine law. For this mode, that is, to act with knowledge of the work voluntarily and freely, pertains to the very essence and substance of a human act; and therefore that mode regards the very substance of the precept of law to be fulfilled. "The reason is," says Busembaum and after him St. Alphonsus, l. 1, n. 165, "because since law is given to men, not to beasts, and therefore is to be fulfilled in a human mode, hence the fulfillment of every precept, whether human or divine, ought to be a human act joined with liberty and will of the one operating, that is, that he will or intend to do this which is commanded, e.g., to hear Mass, to fast, etc.... Hence he who heard Mass, fasted, etc., compelled altogether violently, did not satisfy; for it was not a human act by defect of the voluntary.... Nor does he satisfy who goes to Mass only to feed his eyes, to speak with another, or to wait for a friend." The opinion of the Angelic Doctor is the same; he says, 1. 2, q. 100, a. 9, that the first mode of virtue, namely that someone operate knowingly, according to the Philosopher, "is judged both by divine law and by human law." Hence the same Angelic Doctor concludes, "according to ignorance some things are judged toward punishment or toward pardon both according to human law and according to divine law." For ignorance removes the voluntary and sin.








	That knowingly evidently also includes willingly, namely knowing and willing that which someone operates. Knowing and willing that, not only according to itself, but knowing and willing it as commanded. Otherwise there is not truly observance of law, which ought to be moral and an effect of law, but only material and per accidens conformity of the act with the law, as if someone knowingly and willingly gives alms, ignorant of the precept concerning it. This ignorance of the precept indeed suffices for not sinning directly against the precept, if it is invincible. Yet with it existing, there is not had moral and formal observance of the law. From the precept there arises an obligation of knowing it, because otherwise it cannot be morally observed. Hence the Angelic Doctor says that he who, ignorant, does an act which is ordered by law, does the commanded work by chance and per accidens. But the precept obliges that it be done per se and from intention, and therefore obliges one to have knowledge of it and to will its observance.



	But there is need to will to do what is commanded; but not because it is commanded, namely from the motive of obedience. For this is not necessary for fulfilling the precept, because neither is this commanded in the law itself, nor is there any reason which obliges to this. - But it is objected that he who unwillingly does the commanded act is not held to do it again. And thus, after restitution has been made by a debtor altogether unwilling, the debtor is not held to restore again, which is a sign that he fulfilled the law. But in this example and in similar others, that natural precept of restitution is not observed; rather, he sins gravely against it; and the precept no longer obliges, not because it was observed, but because the matter was removed by the thing itself, with the debt extinguished.








	A graver difficulty is in him who knowingly and willingly hears Mass and hears it attentively and devoutly, yet is ignorant of its precept. He indeed truly hears Mass, and thus sufficiently observes the precept, and is excused from hearing another Mass. It can indeed be said, and in fact is said by Suarez, that that pious will "virtually is the will of fulfilling the precept, which concerns the act itself commanded, and is judged to arise from the general will which each one has of satisfying his obligations: for morally any prudent man is judged to will this first in his honorable and religious actions. For this reason, one ignorant or not adverting that it is a feast day, voluntarily hearing Mass as he is accustomed, fulfills the precept, so that he is not held to hear Mass again when he understands or remembers that it is a feast day." de Relig. t. 2, l. 4, C. 26, n. 6.



	But another difficulty is far graver in him who on a feast day knowingly and willingly hears Mass devoutly, with the purpose of hearing it from devotion and not from precept. - There are several who hold that this one does not satisfy the precept, and ought to hear another Mass. For that will is not the will of fulfilling the precept, and therefore through that action the precept is not fulfilled. For fulfillment of the precept ought to be voluntary. Yet the common opinion holds altogether the contrary. The reason is that in reality he voluntarily did all that which was commanded in a human mode. And although the fulfillment itself of the precept, as it is a certain quasi-relation or adequation between the action and the precept, is not willed, but follows materially, nevertheless it cannot be impeded by the will of the one operating, even if he does not wish by that action to fulfill the precept.





But if in reality he does not hear another Mass, he is held to conform his will explicitly or implicitly with the precept, namely by willing to satisfy it by the prior hearing. For he is held not to resist the precept. Hence when afterward he wills not to hear another Mass, in order not to incur fault, it is necessary that he at least understand that he has satisfied the precept, so that he wills to be content with that satisfaction; because the natural law itself obliges one not to have affection contrary to the precept of a superior.


	Wherefore it is necessary to distinguish the observance of a precept as to the substance of the exterior human act and as to the mode of interior affection, due by the nature of the thing to such action, with the precept supposed. As to the substance of the exterior act of the precept, it is true that someone fulfills a human precept by the very fact that, e.g., in a human mode and attentively he hears Mass, however much he then may not wish to fulfill the precept. But with that resistance of the will standing concerning the fulfillment of the precept, the precept is not completely fulfilled as regards the affection due by natural right to the precept, which at least requires that the subject not have affection contrary to the obligation of the precept. This mode indeed does not fall directly under the human precept, nor is it its matter, but follows from natural law and the general obligation of obedience. Hence, if afterward someone did not wish to hear Mass again, and at the same time persevered in the will of not fulfilling the precept through the prior hearing of Mass, he would sin by internal affection against that precept, but not by an exterior transgression of it. Hence he would not be held to hear another Mass, but only the obligation would be present that that prior hearing, as fulfilling the precept, not remain involuntary, but become voluntary, at least by judging now that he has satisfied the precept. And thus Busembaum and St. Alphonsus, l. 1, n. 164, say: "One hearing the sacred liturgy on a feast day which he knows to be the last, or, if it is not the last, intending to hear no other, although he intended not to satisfy, nevertheless truly satisfies the precept concerning hearing Mass; although he sinned against another precept, by which one is held to be subject to the legislator." - And in this sense observance of law, not only natural but also human, in order that it be complete, needs someone knowingly and willingly to operate that which is commanded.






	As regards the second mode of observance of law, from intention of intrinsic honesty, St. Thomas, l. c., openly excludes this from observance of human law and says that it pertains only to divine law. Hence from the Angelic Doctor, only to divine law does it pertain to will to do evil and not do it, to do good but not on account of good. Behold the reason from which the Angelic Doctor proceeds to the said conclusion: "It must be said that a precept of law has coercive force. Therefore that falls directly under the precept of law to which the law coerces. But the coercion of law is through fear of penalty.... For that properly falls under the precept of law for which the penalty of the law is inflicted. But divine law and human law stand differently for establishing penalty. For the penalty of law is inflicted only for those things concerning which the legislator has to judge; because law punishes from judgment. But man, who is the legislator of human law, has to judge only concerning exterior acts, because men see those things which appear...; but it belongs to God alone, who is the bearer of divine law, to judge concerning the interior movements of wills, according to that saying: God searching hearts and reins." With this fundamental doctrine established, the holy Doctor, then speaking concerning the second mode of virtue in the observance of law, namely that, according to the Philosopher, someone operate willingly or choosing and choosing on account of this, that is, that someone will and choose good, and operate it on account of good, says that in this "a double interior movement is imported, namely of will and of intention," of will, WILLINGLY, of intention, CHOOSING. "And human law does not judge these two, but only divine law; for human law does not punish him who wills to kill and does not kill; but divine law punishes, according to that saying: He who is angry with his brother shall be liable to judgment." And consequently the same is true of the will which wills good and operates, but not on account of good, on account of its honesty. And thus a soldier who fights bravely in war, and kills the enemy only from hatred, indeed observes human law as to substance, but does not observe natural and divine law as to mode. Hence while he receives reward from the Prince, he is condemned by God to eternal fire.






	Wherefore in this mode the precept is not truly fulfilled in the internal forum before God; but before men, and in the external forum, it is fulfilled for escaping penalty, provided the act commanded is done as to substance. If excommunication were present against one not fasting, he who fasts by force and compulsion alone, who is violently deprived of food, since he does not abstain from food voluntarily, does not fulfill the law; yet he would not incur excommunication, because this would not be incurred, in the case, unless the effect followed. But the law in the case as regards the external effect or substance is fulfilled, or at least is not violated. But it would be otherwise if the excommunication were against one not praying and not reciting the canonical hours, if someone read them only for learning the Latin language; for then he would not pray, and the precept concerns praying, and therefore in that case he would not fulfill the precept and would incur excommunication.



	As regards the third mode: acting from intention of the end of the law, this mode likewise is not necessary as regards observance of human law. "Law," says Suarez de Leg. l. 3, C. 29, n. 7, "obliges only to that which it commands; but it commands only the matter into which it falls and not the end; therefore it obliges to the matter and not to the end. Therefore, if the matter is given to execution, the law is observed, whatever may be sinned from another source. The last antecedent is proved, because only that is commanded which in the law is expressed in the mode of command; but human law does not command that this be done for that, but that this be done. But if sometimes the end of the law is expressed in the law, it is not in the mode of the object of the law, but only in the mode of reason or motive on account of which the mode is commanded, etc." Hence the saying: the end of the law does not fall under the law, the reason of the law is not law. And the law will still have to be observed, although that end in the particular case is not obtained, or its reason does not exist.








	But as regards natural law, this obliges altogether to the end, to the ultimate end, since its foundation and reason is the end itself to which all human actions are to be directed, namely God. To the point, the Angelic Doctor: "The goodness of the will depends on the intention of the end: but the ultimate end of the human will is the highest good, which is God. Therefore it is required for the goodness of the human will that it be ordered to the highest good." 1. 2, q. 19, a. 9.



"The whole that man is, and that he can and has, is to be ordered to God." 1. 2, q. 22, a. 4 ad 3. But it is enough to direct those human actions to God virtually on the part of the work, or by the very act exercised, namely by acting on account of the end of some virtue, or what is honorable and consonant with rational nature; for such an act from its intrinsic nature tends to the glory of God. Fittingly again St. Thomas: "Whenever someone wills those things which are for the end, he wills the end by the same act; yet not conversely." 1. 2, q. 8, a. 3 ad 2. "He who, on the contrary, does an evil act not referable to God, does not preserve the honor of God which is owed to the ultimate end." 1. 2, q. 21, a. 4.




	As regards the fourth mode of virtue, from all other circumstances of the act, the same must be said as concerning the end of the law: human law and generally positive law does not oblige to this mode of virtue, but natural law does oblige. And thus he satisfies the law who, while he hears Mass, consents to a thought of vain complacency, and he who, while confessing his sins, lies about something altogether impertinent to Confession. But natural law altogether obliges also to this mode of virtue. For natural law obliges to an act simply good, namely that it be good from its whole formal object, on account of an honorable motive. Moreover under the material object all circumstances of the object and act and also of the agent are comprehended. But no one operates intending toward honesty unless he operates with due circumstances. Wherefore the mode of virtue comprehends also all due circumstances. Therefore natural law not only obliges that someone simply, i.e., as regards all things, knowingly and willingly operate good, but also that he operate that good on account of honesty; in which mode of operating the mode of virtue is simply contained. And although even a natural precept can be observed through an act good from its genus and evil from some circumstance, nevertheless the whole natural right is not then observed; for this also prohibits that evil, whether it prohibits that evil circumstance by the same precept, as if someone prays attentively and devoutly but not with due exterior reverence; or whether it prohibits the aforesaid evil circumstance by another precept, as if someone fulfills the precept of almsgiving not without vain glory, which is not against charity and mercy, but against humility. Cf. Suarez de Legibus l. 2, C. 10.; l. 3, C. 29.






	Therefore the general natural law, or as regards the whole natural right, is to be observed both as to substance and as to mode, because from natural law good is to be done and evil avoided. But the former is from an integral cause, the latter from any defect whatever, and therefore also from evil in any mode whatever. Human law, on the contrary, is regularly to be observed only as to the substance of the act commanded, not also as to mode, since it is not commanded; unless the mode is intrinsic to the act itself commanded. Moreover to observe the law as to substance is to fulfill by a human act the very thing commanded by the law, although without attending to any intrinsic honesty of the act, nor consequently by willing or intending it; but to observe the law as to mode is to do the good commanded by the law and to do this good well simply.



	The common doctrine concerning the observance of law has been set forth, with the Angelic and Eximious doctors and also St. Alphonsus Maria de Liguori going before. But, as is not rare, in a moral matter contradictors are not lacking. Among others La-Croix openly denies, l. 1, n. 695, that it is universally true that the observance of law ought to proceed from knowledge, will, liberty. To prove his opinion he brings forward the example of a drunk man. "A drunk man," he says, "is held by the precept of fast.... Therefore by not eating in reality he fulfills it, since in reality he fasts." - The drunk man, although destitute of the use of reason and liberty, is indeed held by the precept of fast; because that law subjects to itself all habitually possessed of reason. Therefore by not eating in reality he fulfills it, since in reality he fasts; indeed he fulfills. But what does he fulfill? He indeed fulfills fast. But certainly he does not fulfill the law of fast, from which he is also excused through that state of perfect drunkenness, so that even by eating he does not sin. Wherefore just as by eating he does not properly and formally transgress the law, so also by not eating he does not properly and formally observe the law.








	La-Croix adds another example of a thief, who even in drunkenness is held to restore. Therefore if he restores in drunkenness, he observes the law of justice. For justice commanded this. It is indeed most true that a thief even drunk is obliged to restitution. Yet one restoring in the state of perfect drunkenness indeed gives to another what he owes to him and what justice commanded, but he does not properly and formally fulfill the precept of the virtue of justice, just as he would not properly and formally transgress if, instead of giving what he owes, he himself took another's thing.



	Then passing to reasons, La-Croix insists, saying: The virtue from whose motive the precept is placed does not oblige to an act proceeding from the motive of its own honesty. -





It is indeed so; it does not oblige to an act proceeding from the motive of its own honesty, but it does oblige to a human act. This is the object of virtue and of precept; without a human act, and consequently without knowledge, will, and liberty, neither can virtue be exercised, nor can the precept of virtue be observed.


	Aptly Aristotle, Magna Moralia, l. 1, c. 34, § 23: "When, therefore, is a thing just, and when not? Namely, to put it briefly, when someone has performed it purposely and spontaneously, and when he has known both against whom, and to whom, and for what cause, then he does just things.



Likewise and similarly he also will be unjust, who has known both against whom, and to whom, and for what cause he has offended. But when, knowing none of these things, he nevertheless has committed something unjust, then he is not unjust, but unfortunate. For if he has killed his father, thinking himself to kill an enemy, he indeed committed something unjust, and although he has inflicted injury on no one, nevertheless he acted unhappily."


	La-Croix still presses, saying: it is not necessary that the observance of law be a good act; therefore neither is it necessary, speaking per se, that it be a voluntary and free act. We concede that it is not necessary that the observance of law be a good act, i.e., simply good; but it is altogether necessary per se that the observance of law be a human act, and therefore from knowledge, from will, from liberty. Otherwise neither observance of law, nor the law itself, could exist; unless we wish to say not only that a drunken man, by not eating, observes the law of fasting, but also that a little ass, from which food is withdrawn, observes the law of fasting.



	La-Croix evades this response, explicitly affirming that for the observance of law a human act is not indeed required, but that an act of a man, who is bound by such a law, is sufficient. But the contrary is true; for then it would certainly follow that a sick man observes the law of fasting, who, so long as compelled by sickness he does not eat, nevertheless with his whole will resists that law of fasting. But this, a little before, is affirmed by La-Croix himself altogether to remove observance of law from the middle. These are his words: "That a precept may be fulfilled, there ought not to be present a will positively contrary to the precept and coerced." Therefore it is not true to say: for observing a law "an act of a man, who is bound by such a law, is sufficient."



	And La-Croix affirms this again and again, putting an end to the question by the repeated assertion: For the observance of law a free act is not required. Once that which is commanded has been posited, the observance of the precept is had. And he adds the reason: since a will of fulfilling or satisfying is not required; and he refers himself to the preceding number, saying: as was said in n. 692. But one thing is that a will of satisfying the law is not required; another thing is that a will of doing what the law commands is not required. And this is expressly affirmed in that same cited number 692, in which there is nothing except the doctrine of Busembaum, who says that law commands the free execution of the work. Free: therefore from knowledge, from will, from liberty.



	With these points premised, it is easy to resolve the following case. Sabbas, Abbot of the monastery, on a certain day commands, in virtue of holy obedience, that from the ninth hour until midday rigorous silence be observed by all the monks, and that all remain in their own cell during that time, with permission afterward granted to go out freely from the cell, without any other leave, and to converse among themselves until night. Anastasius the monk was not present at the Abbot's precept, but out of laziness was sleeping, and he slept until midday. Anastasius did not transgress the Abbot's precept. But he did not observe the precept, because on account of ignorance of the precept he could not conform himself to it in a human mode, i.e., by a voluntary act. Nothing ought to be more voluntary than the observance of law, which is imposed on a free will. When the time of the precept of silence had passed, he could freely go out from the cell and converse with others. For the Abbot's precept concerned only the silence to be kept; once this had been kept, the aforesaid permission was given to all to go out from the cell and converse. But Anastasius, while sleeping, did not speak, and certainly did not disturb the monastery in those three hours by his shouts and conversations. And this indeed was altogether sufficient in the case, not for escaping a penalty, which was not in question, but for enjoying the permission made by the Abbot to the monks.






On Cooperation

To number 446, at the end. ON COOPERATION

"Some Ordinaries of Italy having asked whether priests can undertake the office of councillor in administrative matters either of municipalities or of civil provinces, and to this end accept being proposed as candidates in elections, the S. C. Consist., ... judged that it should be answered that it is not lawful, unless by the previous consent both of the proper Ordinary of each priest and of the Ordinary of the place in which the administrative mandate is to be exercised; notwithstanding anything to the contrary." S. C. Consist., 8 June 1914. The same response was given for France by the S. Congr. NN. EE. EE., 2 Apr. 1906, S. C. Consistor., 19 May 1913. "From several dioceses of Italy, especially northern Italy, serious complaints have reached the Apostolic See concerning the harms which that institution or association, which is called syndicalism, inflicts even upon the class itself of workers and farmers, since, among other things, in act and in reality it defects into social conflict. Wherefore, to forestall, as far as is lawful, so great an evil, our Most Holy Lord, Pope Pius X, commanded this sacred Congregation to make known to the aforesaid Ordinaries of Italy his mind and firm judgment, that priests, with every exception of persons and places removed, cannot give their name to these syndicalist associations, or once given keep it in them, exercise any office in them, and give speeches or exhortations in their aid: from all of which all priests are to be prohibited, lest they themselves seem to be participants in the evils which often flow from that institution. "That I may carry out the commands of the Most Holy Lord, I communicate these things with the Ordinaries whom it concerns, that they may provide opportunely according to the variety of cases. Notwithstanding anything to the contrary. "Given at Rome, from the Secretariat of the sacred Consistorial Congregation, on the day 20 June 1914. -

C. Card. De Lai, Bishop of Sabina, Secretary.

I. Bapt. Rosa, Substitute."


On Devotion

To n. 451. -

"Devotion seems to be nothing other than a certain will of promptly handing oneself over to those things which pertain to the service of God." S. Th. 2. 2, q. 82, a. 1. "The extrinsic and principal cause of devotion is God.... But the intrinsic cause on our part must be meditation or contemplation ... of divine goodness and ... of our own defects." S. Th. l. c. a. 3. The effect of devotion per se and principally is spiritual joy; consequently, however, and accidentally, also sadness, which is according to God. S. Th. l. c. a. 4. Devotion is indeed a special act of the will. But it is also in some way a general act, insofar as "it is found in diverse genera of acts ... as the motion of the mover is found in the motions of mobile things." S. Th. l. c. a. 1 ad 2. Devotion likewise pertains to a special virtue, namely to the virtue of religion, and is its internal and first and most important act. S. Th. l. c. a. 2. Therefore devotion is rightly distinguished from sensible sweetness and taste, which can be had in spiritual exercises and is very useful to the interior spiritual life. Wherefore the doctrine of the Pietists is to be rejected, and likewise several propositions of Michael de Molinos concerning sensible devotion already condemned by the Church are to be condemned.




	Devotion, concerning which the whole thesis turns, is defined by the Angelic Doctor: a certain will of promptly handing oneself over to those things which pertain to the service of God.



	2, q. 82, a. 1. For devotion is said from devoting; whence those are called devout who in some way devote themselves to God, so that they subject themselves totally to Him. In Exod. 21, 21 it is said that the multitude of the children of Israel offered firstfruits to the Lord with a mind most prompt and devout. S. Th. id. Therefore devotion is the offering and handing over of oneself.






	But this offering and handing over of oneself cannot be done except by that faculty which exercises command over the other faculties, and also over itself, namely so that it may move itself into the end or into God, and move the other powers of the soul, and direct their acts, into the end or God. But this faculty is not the intellect, but the will. Therefore devotion is a certain will.



	To offer and hand oneself over to God can be done in two ways. Someone can be offered and handed over immediately to God, by adhering to Him through a certain union of spirit, according to that saying, 1 Cor. 6, 17: He who adheres to God is one spirit. And this offering and handing over of oneself pertains to charity. Likewise someone can be offered and handed over to God, not by this immediate union of the soul with God, but by offering and handing himself over to the works of divine worship. And this other offering and handing over of oneself pertains to devotion. But divine worship necessarily and essentially includes the service and servitude of God.



	Aptly St. Thomas, 2. 2, q. 81, a. 3 ad 2: "It must be said that by the same act man serves God and worships Him; for worship regards the excellence of God, to whom reverence is owed; but service regards the subjection of man, who from his condition is obliged to show reverence to God. And to these two pertain all acts which are attributed to religion, because through all of them man testifies to divine excellence and his own subjection to God, either by offering something to Him, or also by assuming something divine."



	Therefore devotion is a certain will of handing oneself over to those things which pertain to the service of God. But in this definition of devotion the adverb promptly is added: a certain will of promptly handing oneself over to those things which pertain to the service of God. Wherefore it signifies neither a simple will, nor only the mode of this will; but it signifies both at once, both the quality and the act, namely the quality in such an act, the act affected by such a quality. Promptness excludes delay; delay is accustomed to arise from difficulties, and can also arise from a more remiss will. Therefore the aforesaid promptness consists in a will that is absolute, efficacious, complete, namely actually conquering every obstacle, every fear, every hesitation. Hence by this promptness interior devotion is manifested. And without this promptness of will, true and perfect devotion cannot be had. Therefore devotion, as has already been said, does not signify just any will, but a will so affected that it is prompt. Those are called devoted to some superior, to some friend, who are dedicated to him by a will so affected that they are prompt for him. "Hence in the usage of the Church devotion has been appropriated to those who are so affected toward God that they hold themselves prompt for God and for those things which are God's. And for this reason devotion has been led down to an act of this sort of will, by which man exhibits himself prompt for divine worship." Cajetan, in 2. 2, q. 82, a. 1.



	Promptness of the will of this sort practically has as companion fervor of the will, which is nothing other than intensity and vehemence of affection.



	Hence the word devotion has been transferred to signify several other things, which in reality are intimately connected with devotion. By devotion sometimes is signified the quality of a pious act, posited with promptness and fervor. In this sense prayer is called devout, meditation devout, namely one that is made with an attentive mind, a humble gesture of the body, in a place separated from all tumult.



	Pious acts themselves, or exercises of piety, are not rarely called devout exercises, devotions, by denomination from devotion, because they are the matter about which devotion turns.



	And the very manner of acting is accustomed to be called the devout life, namely when it is occupied especially with those pious exercises by which devotion is begotten and nourished; whence also such persons are called devout persons, or simply devout. And the Church generally calls women the devout feminine sex. Such persons indeed are called devout by Italians and by the French. The Spaniards also call them beatas.



	This Spanish expression is not without its reason. For the effect of devotion is a certain spiritual joy, which is a certain heavenly gladness and a certain heavenly blessedness of the soul. And sometimes this spiritual joy also is accustomed to be called devotion.



	There exists a twofold cause of devotion: one extrinsic, the other intrinsic. The extrinsic is the grace of God. The intrinsic is meditation, consideration, and study of divine things.



	It is worthwhile to hear the Angelic Doctor: "It must be said that the extrinsic and principal cause of devotion is God, concerning whom Ambrose says ... 'God calls those whom He deigns; and whom He wills He makes religious





; and if He had willed, He would have made the Samaritans devout from being undevout.' But the intrinsic cause on our part must be meditation or contemplation. For it has been said that devotion is a certain act of the will for this, that man promptly hand himself over to divine service. But every act of the will proceeds from some consideration, because the understood good is the object of the will.... And therefore it is necessary that meditation be the cause of devotion, insofar as by meditation man conceives that he should hand himself over to divine service. To this indeed a twofold consideration induces him: one, indeed, which is on the part of divine goodness and His benefits, according to that saying, Ps. 72, 27: It is good for me to adhere to God, and to put my hope in the Lord God; and this consideration excites love, which is the proximate cause of devotion. But the other is on the part of man considering his own defects, from which he needs to lean upon God, according to that saying, Ps. 120, 1: I have lifted up my eyes to the mountains, whence help will come to me: my help is from the Lord, who made heaven and earth; and this consideration excludes presumption, by which someone is impeded from subjecting himself to God, while he leans upon his own power."


	Rightly and deservedly, therefore, very many propositions of Michael de Molinos have been condemned as erroneous, almost all of which are reduced to the first and second; by which it is asserted that, for the internal life, man must annihilate his powers; do nothing; bear himself merely passively. Those who neglect to think upon the Divinity, and who in the consideration and meditation of divine things are affected with tedium and are carried away by the thought of other things, just as they lack devotion, so they also lack the effect of devotion. Nor certainly can an argument of progress in the spiritual life be drawn from this, as the thing is in reality evident per se. Nevertheless it was very obscure to Molinos, who did not hesitate to assert in propositions 28 and 29: "Tedium concerning spiritual things is good.... When the internal soul is disgusted with discourses concerning God and the virtues, and remains cold, feeling no fervor in itself, it is a good sign."



	Nor consequently can what the same Molinos asserts in proposition 64 be a wonder, since it is a natural consequence of the principle established. "The theologian," he says, "has less disposition than a rude man for the state of the contemplative; first, because he does not have faith so pure; second, because he is not so humble; third, because he does not so care for his own salvation; fourth, because he has his head stuffed with phantasms, species, opinions, and speculations, and the true light cannot enter into it."








	But if those things which are of the Divinity are according to themselves most exciting to love, and consequently to devotion, because God is to be loved above all things, the science of the Divinity per se increases devotion; and therefore the theologian and the learned man and anyone who strives to penetrate divine goodness and divine benefits with intimate knowledge is also greatly helped by that science toward conceiving devotion. But if science is the occasion that man trust in himself, and does not perfectly subject that science to God, and therefore does not totally hand himself over to God, hence it is that it sometimes occasionally impedes devotion; and then "in simple persons and women devotion abounds, by repressing elation." S. Th. 2. 2, q. 82, a. 3 ad 2. Aptly Cajetan on this place: "That which removes an impediment is posited as the occasional cause of motion, as ... one who removes an obstacle from water is the cause of its flow; so simple persons and women have in themselves the cause of devotion, namely because they do not have the impediment to devotion, that is, swelling concerning themselves. And because God gives grace to those who do not place an obstacle, therefore the Church calls the feminine sex devout. Therefore the science of doctors is not at fault, nor is womanly imperfection in praise; but the abuse of science in magnifying oneself, and the right use of imperfection in not elevating oneself; than which the right use of perfection would be far better."



	Now then, if contemplation truly is the cause of devotion, it must be that those things which are of higher contemplation excite devotion more. Yet frequently greater devotion is excited from the consideration of the Passion and Death and other mysteries of the life of Christ than from the consideration of the divine perfections and of His own infinite greatness. Therefore it does not seem true that contemplation is the per se and proper cause of devotion.



	But this difficulty is easily solved. For those things which are of the Divinity are, according to themselves, most exciting to love, and consequently to devotion; but it is from the weakness of the human mind that, just as it needs to be led by the hand to the knowledge of divine things, so also to love, through certain sensible things known to us, among which the principal is the Humanity of Jesus Christ the Savior. In the Preface of the Mass for the Nativity of the Lord, which is one of those nine which Pope Pelagius II, in the Decrees de Consecr. dist. 1, cap. Invenimus, commends as consecrated by ancient usage, it is said: That while we know God visibly, through this we may be snatched up into the love of invisible things. And therefore those things which pertain to the Humanity of Christ, by way of a certain leading by the hand, most greatly excite devotion, although devotion consists principally about those things which are of the divinity. -





Therefore the consideration of all those things which are in some way known to excite the love of God causes devotion; but the consideration of any things whatever that do not pertain to this, but distract the mind from them, impedes devotion. S. Th. 2. 2, q. 82, a. 3 ad 1, ad 2. Moreover it follows from what has been said that for all religious and spiritual persons there should be daily meditations of this sort concerning divine goodness, charity, mercy, concerning our infirmity and misery, by which devotion and consequently other virtues are begotten. Cajetan, in loc. cit.


	But from this it does not follow that devotion is only toward God and that there is no devotion toward the Most Blessed Virgin Mary, toward the Angels, toward the Saints. For devotion indeed per se and principally is toward God; but it is also toward others, though in order to God. "It must be said," says St. Thomas, 2. 2, q. 82, a. 2 ad 3, "that the devotion which is had toward the saints of God, dead or living, is not terminated at them, but passes over into God, insofar, namely, as in the ministers of God we venerate God."



	From the cause of devotion let us now advance a step to the effect of devotion. -





The proper effect of devotion is a certain heavenly gladness, and a certain heavenly blessedness. Nevertheless this spiritual joy, in this life, is not separated from spiritual sadness: the former follows devotion first, principally, and per se; the latter follows devotion only secondarily and accidentally.


	"For it has been said that devotion proceeds from a twofold consideration. Principally indeed from the consideration of divine goodness, because this consideration pertains as it were to the term of the motion of the will handing itself over to God; and from this consideration delight indeed follows per se, according to that saying, Ps. 76, 4: I remembered God and was delighted; but accidentally this consideration causes a certain sadness in those who do not yet fully enjoy God, according to that saying, Ps. 41, 3: My soul has thirsted for God, the living fountain; and afterward it follows: my tears have been my breads, etc. But secondarily devotion is caused, as has been said, from the consideration of one's own defects; for this consideration pertains to the term from which man recedes by the motion of the devout will, namely so that he may not exist in himself, but subject himself to God. But this consideration has itself conversely to the first: for per se indeed it is apt to cause sadness, by thinking again upon one's own defects; but accidentally joy, namely on account of the hope of divine assistance. And thus it is clear that delight follows devotion first and per se; but secondarily and accidentally, sadness, which is according to God." S. Th. 2. 2, q. 82, a. 4.






	Therefore the spirit, which on the one hand is troubled because of the defects of the present life, on the other hand is also delighted from the consideration of divine goodness, and from the hope of divine help. S. Th. l. c. ad 2. Nor indeed is this spiritual joy impeded by the fact that in devotion some break forth into tears. Tears come not only from sadness, but also from a certain tenderness of affection, especially when something delightful is considered, with an admixture of something sad: just as men are accustomed to weep from an affection of piety when they recover sons or dear friends whom they had thought themselves to have lost. Thus Gen. 45, 14, Joseph, embracing Benjamin his brother, wept amid the embraces; and also, Tob. 11, 14, after the return of the younger Tobias, his father and mother, kissing him, weep for joy. And in this way tears proceed from devotion. And this not rarely happens to pious and devout souls in the consideration of the Passion of Christ. In it there is something which saddens, namely human defect, for the removal of which Christ had to suffer; and there is something which gladdens, namely the kindness of God toward us, which provided for us concerning such liberation. S. Th. l. c. a. 4 ad 1, ad 2, ad 3. -



Hence Cajetan concludes on this article: "that those are not devout persons who, commonly sad and wild, do not know how to converse with others except by being disturbed or dissolved. For devout persons are cheerful, joyful in their own soul, not only from the principal cause, but also from the secondary cause, namely from the consideration of their own defects. For their sadness is according to God, and is accompanied by joy, according to that saying of Augustine: Let him grieve, and rejoice over his grief. On account of which we read concerning the Saints that they were joyful and cheerful; and deservedly so, as beginning on earth the heavenly conversation."


	The aforesaid spiritual joy not only brings with itself facility in the exercise of spiritual things, but even proceeds further, all the way to a certain sensible sweetness, by which devout persons perform those things which regard the worship of God. Nevertheless devotion is in no way to be confused with this sensible sweetness and delight. Devotion is a human, virtuous, and meritorious act, and therefore is in our power. The aforesaid facility, sweetness, delight, do not depend on our will. They arise and remain in the special grace of the Holy Spirit, touching us, preventing us, exciting us; and then bodily disposition also helps us to conceive and perceive it. Hence it happens that man now operates without any difficulty and with interior taste, now operates with difficulty and with tedium. The absence of sweetness and facility of this sort does not diminish the merit of the will constantly persisting in its devotion, but rather increases it. Yet the same sweetness and facility and taste, which is perceived from devout exercises, is the occasion of greater merit. For acts, in the aforesaid exercises, are elicited more intensely, are continued for a longer time, and are repeated with greater frequency.



	From this whole last observation it is clear what is to be thought concerning those Protestants who are called Pietists. Rejecting every discourse and understanding of the things of our faith, they give themselves wholly to a certain hidden and unknown sense of devotion, and they labor to excite that within themselves, without the foundation of true faith, without true knowledge of divine things. Vain piety is not true piety, because it is without a solid foundation. A holy life, a spiritual life, a Christian life, cannot exist without true faith. But the just man lives by faith. Rom. 1, 17.



	The falsity of the doctrine of Molinos in this matter is also clear. For Michael de Molinos rejected every sensible sweetness and taste in the spiritual life, from which consequently he removed every sensible means for procuring devotion. And thus proposition 27 of the following tenor was condemned: "He who desires and embraces sensible devotion does not desire nor seek God, but himself; and he acts badly, when he desires it and tries to have it, who walks by the internal way, both in sacred places and on solemn days." Likewise proposition 30 was condemned, which has itself thus: "Everything sensible which we experience in the spiritual life is abominable, filthy, and unclean." Likewise proposition 33 was condemned, sounding thus: "The soul which proceeds by this internal way acts badly if on solemn days it wishes by some particular effort to excite within itself some devout sense: since for internal souls all days are equal, all are festive. And the same is said concerning sacred places, because for souls of this sort all places are equal." But how fitting sensible means are for conciliating for us true and solid devotion is well clear from the Spiritual Exercises of St. Ignatius of Loyola; indeed it is a most shining thing from the whole liturgy of the Church.



	Having explained the nature of devotion from its intrinsic nature, from its causes, from its effects, it remains that we examine whether it is truly a special act of the will, and of what virtue it is the act. It is indeed a special act of the will; for it has a special object, well distinct from any other, namely promptly to do those things which pertain to divine worship; and the will thus prompt and prepared for doing whatever things regard the service and servitude of God is properly devotion. Will, that is, an act, and simply an act of the will, that is, an act of the will of man offering himself to God both for worshiping Him and for serving Him; which act per se involves no oath, no promise, and no vow; and externally it is explained by words, when man says to God with heart and mouth: I hand myself wholly over to Your service, to Your divine service.



	From this notion it becomes manifest that devotion, although formally it is a special act, nevertheless can also in some true sense be called a universal act, namely virtually or causally, because it moves to all acts of homage and service of God. It moreover imposes a mode of acting devoutly upon other acts. For the mover imposes the mode on the motion of the movable. But the will moves the other powers of the soul to their acts, and the will, insofar as it is of the end, moves itself to those things which are for the end. And therefore, since devotion is an act of the will of man offering himself to God for serving Him, who is the ultimate end, it follows that devotion imposes a mode on human acts, whether they are acts of the will itself concerning those things which are for the end, or also acts of the other powers which are moved by the will." S. Th. 2. 2, q. 82, a. 1 ad 1.



	As devotion is a special act of the will, so it is a special act of the virtue of religion. There are not lacking those who regard devotion rather as an affection of religion than as a special act of religion. What that affection of religion is, which is not an act of religion, those who affirm this certainly are persuaded that they understand. But we confess that we do not understand. Wherefore, with the common doctrine, which is the doctrine of St. Thomas, 2. 2, q. 81, a. 7, q. 82, proemium and art. 2, which is thus concluded: "And thus it is clear that devotion is an act of religion," we also thus conclude.



	And indeed to operate those things which pertain to divine worship or service properly pertains to religion. But to the same virtue pertains to operate something, to will to operate it, and to have a prompt will for doing it, because the object of both acts is the same. On account of which the Philosopher says, Eth. l. 5, cap. 1, around the beginning: Justice is that by which men will and work just things. Therefore to the same virtue of religion pertains having a prompt will for executing those things which regard divine worship or service, which is to be devout.



	But that it is an internal act of religion is deduced from its own intrinsic nature, since it is the prompt will itself of devoting oneself wholly to divine service. But that it is the first and most important act of religion is clear from the very nature of religion. The office of the virtue of religion is to testify to man's subjection toward God, insofar as He is the first principle and lord of all. Whence, according to the diversity of those things which are subjected to God by man through religion, diverse are the acts of religion. Now the first and more excellent good of all man's goods is the spiritual good of the mind, and this is especially subjected to God through acts of devotion and prayer, which therefore are the most important. But devotion informs all acts of religion, furnishing them the mode of performing them devoutly. Therefore there can be no doubt that it is the first and most important of all acts of religion.






Unusual Titles of Worship

To n. 460. -

"Can a church be dedicated to the Most Holy Eucharistic Heart of Jesus, and can an image or statue of its title be placed on the high altar? R. The Bishop Ordinary of the place is to substitute a liturgical title both for the church and for the image or statue...." S. R. C. 28 Mar. 1914, A. A. S. v. 6, p. 146. "

I. The Decree of the S. R. C. of the day 28 March 1914 is to be confirmed again with the sentence: In what has been decided and more fully.

II. The title 'Eucharistic Heart of Jesus' can be permitted only in confraternities approved under that title; provided that it is accepted in the same sense in which the Most Sacred Heart of Jesus is understood, as it is present in the Most Holy Sacrament of the Eucharist.

III. But since a title of this sort is not canonical and liturgical, indeed smacks of novelty, it is never to be recognized and admitted in the sacred liturgy.

IV. Moreover confraternities which are called by that title can celebrate no other feast as proper except the feast of the Most Sacred Heart of Jesus with the universal Church, or the feast of the Most Holy Body of Christ." S. R. C. 15 July 1914, A. A. S. v. 6, p. 383.


On Saints or Blesseds Without a Certain Decree or Indult of the Holy See

To n. 463. ON SAINTS OR BLESSEDS WITHOUT A CERTAIN DECREE OR INDULT OF THE HOLY SEE

"In perpetual calendars and propers which, according to the newest Rubrics in accord with the norm of the Bull Divino afflatu and the Motu Proprio Abhinc duos annos of our Most Holy Lord Pope Pius X, and the decrees of the S. R. C. of 12 December 1912 and 28 October 1913, are subjected to the revision and approval of the same sacred Congregation, sometimes Saints or Blesseds are noted, who are neither described in the Roman Martyrology, nor enjoy public worship by a certain decree or confirmed by the Holy See, as is especially prescribed by the general Decree n. 3926 of the day 19 July 1890, at 1 and 2. Since, however, those who are called Saints or Blesseds of this sort are honored in particular places by immemorial custom with public and religious worship, with Office and Mass; and, for this reason, they are inscribed by the Most Reverend Ordinaries in the aforesaid calendars and propers, the sacred Congregation of Rites, by mandate of the same Most Holy Lord, declares that from this inscription it is in no way lawful to argue that those called Saints or Blesseds have obtained formal or equipollent beatification, and that their worship, as in a case excepted from the Decrees of Pope Urban VIII of holy memory and from the more recent decrees or declarations of the S. R. C. dated 11 November 1912 and 31 January 1913, has been recognized and confirmed; but it is lawful only to conclude that the worship of these Saints or Blesseds remains in the state of its possession, and therefore can neither be increased nor extended without consulting the Holy See. Finally the Most Reverend Ordinaries are exhorted that the aforesaid Saints or Blesseds be distinguished in their calendars and particular propers by some sign or asterisk from other Saints or Blesseds described in the Roman Martyrology or duly canonized or beatified, as is laudably done in some places. Notwithstanding anything to the contrary, even things worthy of special mention." S. R. C. 28 Apr. 1914.


On Feminism

To n. 680 bis. ON FEMINISM


	The nobility of woman appears even from her first production. For in the first institution of things she was formed by God from man. Namely, this was done, as the Angelic Doctor says (1 p., q. 92, a. 2), "so that man would love woman more, and adhere to her more inseparably, when he knew her to have been produced from himself. Whence it is said in Gen. 2, 23 [printed: Gen. 9, 23]: She was taken from man. Wherefore a man shall leave father and mother, and shall adhere to his wife." The aforesaid nobility also appears from the end to which woman was ordered by God, namely as a help for man, as Scripture says, not indeed as a help for some other work, as certain men have said, since for any other work whatever man can more fittingly be helped by another man than by woman, but as a help for generation. S. Th. 1 p., q. 92, a. 1. Therefore the condition of woman is most noble when she furnishes help to man for completing human nature, and for constituting with him one principle of propagating and conserving the human race.



	But woman, produced immediately by God, just as man was produced immediately by God, so that together they might be the principle of the human species, was in the direct intention of God, just as man himself was. Whence again appears the nobility and dignity of woman, destined from the intention of universal nature to the aforesaid propagation of the human race. "But the intention," says St. Thomas, "of universal nature depends on God, who is the universal author of nature; and therefore, in instituting nature, He produced not only the male but also the female." S. Th., 1 p., q. 92, a. 1.



	Adam moreover, as the same St. Thomas has it, 1 p., q. 102, a. 4, was made outside paradise, then by the grace of God was transferred into it, to be transferred thence, after animal life, into heaven. But woman was made in paradise, on account of the dignity of the principle from which her body was formed. For it was formed from the rib of man. The Lord God built the rib, which He had taken from Adam, into a woman. Gen. 2, 22.



	"It must be said," says St. Thomas, 1 p., q. 92, a. 3, "that it was fitting for woman to be formed from the rib of man. First indeed to signify that between man and woman there ought to be a social conjunction; for neither ought woman to dominate over man, and therefore she was not formed from the head; nor ought she to be despised by man, as though servilely subject; and therefore she was not formed from the feet. Secondly, on account of the sacrament; because from the side of Christ sleeping on the cross flowed the sacraments, that is, blood and water, by which the Church was instituted.... But that rib was of the perfection of Adam, not insofar as he was a certain individual, but insofar as he was the principle of the species."



	Therefore it is clear that woman is not the handmaid and servant of man by the ordination of nature, but his associate; and therefore she leads domestic life with him. Nor indeed is it a valid objection that subjection was afterward introduced from sin, and that after sin it was said to woman: "You shall be under the power of man." Gen. 3, 16. For "subjection is twofold. One is servile, according to which the one presiding uses the subject for his own utility; and such subjection was introduced after sin. But there is another subjection, economic or civil, according to which the one presiding uses the subjects for their utility and good; and this subjection would have existed even before sin. For the good of order in the human multitude would have been lacking, if some had not been governed through others wiser than themselves. And thus from such subjection woman is naturally subject to man; because naturally discretion of reason abounds more in man. Nor is the inequality of men excluded by the state of innocence." 1 p., q. 92, a. 1 ad 2, q. 96, a. 4.



	But this discretion of reason, more abundant in man, weaker in woman, certainly is not from a diversity of species between man and woman. Diversity of species is from form; and the form in man and woman is the human soul. Now the human soul of man and woman is the same in species. For one human soul does not differ from another except by reason of the diverse disposition of the body. Hence it is that one understands better than another, according to St. Thomas, 1 p., q. 85, a. 7. And hence also, according to the same St. Thomas, is the distinction of the sexes, male and female. 1 p., q. 99, a. 2.



	The aforesaid subjection of woman under man is confirmed from the very fact of all centuries, as is evident from the history of the human race. It is also asserted and declared by Sacred Scripture. In Genesis 3, 16, at the beginning of the human race, it is said to woman: "You shall be under the power of man, and he shall rule over you." And St. Peter repeats the same, 1 Ep. 3, 16: "Let women be subject to their husbands ... just as Sarah obeyed Abraham, calling him lord."








	But since dominion of this sort of man over wife ought not to be despotic and tyrannical, but economic, as regards domestic matters, man at the same time is commanded both to love and to honor his own wife. "Husbands, love your wives, as Christ also loved the Church." Thus St. Paul to Eph. 5, 25. And St. Peter, 1 Ep. 3, 7, says: "Husbands, likewise dwelling together according to knowledge, giving honor as to the weaker feminine vessel, as also to coheirs of the grace of life; that your prayers be not hindered." As the authority of man is moderated by that love, so the subjection of woman is ennobled by this honor.



	As regards domestic matters there is the dominion of the man; for, as regards the conjugal matter, husband and wife are of equal right. Whence it is clear, more than sufficiently, with how great reverence a man ought to treat his wife.



	From this dominion of the man woman can withdraw herself, choosing virginity before marriage, and virginity is indeed more excellent than that marriage. Yet, although she is then constituted in this most excellent state of virginity, nevertheless she is far from becoming superior to man; indeed she does not even attain equality with man, but always remains in the natural condition of her inferiority. The matter concerns, as is clear, woman and man; not such a woman, such a man.



	And here it must be noted that those women who, from religious devotion, do not wish to remain unmarried and to consecrate their virginity to God, regularly speaking, are destined by God to marriage; otherwise they would be exposed to several dangers as regards the eternal salvation of their own soul. St. Paul in 1 Tim. 4, 11 ff. asserts concerning younger widows that they think of nothing else except entering a new marriage, and therefore that marriage is to be entered by them. "For when," he says, "they have grown wanton in Christ, they wish to marry: having condemnation, because they have made void their first faith. At the same time also, being idle, they learn to go about houses: not only idle, but also talkative and curious, speaking things which they ought not. Therefore I will the younger to marry, to procreate children, to be mothers of families, to give no occasion to the adversary for the sake of reproach." And concerning woman generally the same Apostle says in chapter 2, 15: "But she shall be saved through the generation of children, if she shall have remained in faith, and love, and sanctification with sobriety."



	Now then, if in the natural order man exercises dominion, and woman is subject in domestic society, man also is the one who in civil society, by the natural order, exercises rule and command. For civil society arises from domestic society, by the natural evolution and extension of this society. Likewise man, on account of the natural excellence of his talent and the greater strength of bodily powers, is destined by nature itself to exercise greater offices in civil society. It is indeed impossible to restrict the subjection of woman to the family. For man, in the very first creation of things, was constituted by God to preside over the whole earth, Gen. 1, 27, not woman, who did not yet exist; and when she had been made, she was constituted by God simply under the power of man, Gen. 3, 16. Hence the Apostle, in 1 Cor. 11, 7, says that man ... is the image and glory of God, but woman is the glory of man. And afterward the same Apostle deduces the inferiority of woman in the Church. And indeed the inferiority of woman in the family follows her into every other society that arises, because, as we have heard from the Angelic Doctor, naturally discretion of reason abounds more in man. Cases that can be objected to the contrary, especially of royal families, are altogether particular cases, which in no way can weaken the general doctrine. And thus the Abbesses of the place of Fontevrault, in France, who often were from the royal family, governed priories of men and women at the same time. Likewise there are various cases in which a female succeeds in a fief. Feuds, l. 4, tit. 104. But the general rule is altogether different. And it appears in all laws. In all laws of more recent right the condition of women is worse. And this is also expressly affirmed in Roman law. In L. 9, de Statu hominum, it is said: "In many articles of our law the condition of women is worse than that of males." And in L. 3, de Muneribus et honoribus, § 3, it is said: "Bodily munera are denied to women by sex itself."



	But since woman is not without her own capacity of intellect, and also bodily power, she can well and usefully exercise several arts and businesses for which woman also has a special aptitude. In Eccli. 36, 27 it is said: "Where there is no woman, the sick man groans." "There are indeed many works," says Cajetan on S. Th. 1 p., q. 92, a. 1, "which are performed better by a woman than by a man, by reason of affection, greater custom, instruction, etc." And Aristotle, book 1, chapter 3, n. 4 of the Economics, says that some works are proper to the man, and others to the wife in the house; and in book 8 of the Ethics, chapter 12, n. 7, he says: "male and female are joined in human beings not only on account of the necessity of generation, as in other animals, but also on account of domestic life, in which there are different works of man and woman, and in which man is the head of woman." S. Th. 1 p., q. 92, a. 2.



	Truly, although human nature and person is substantially the same in man and in woman, nevertheless there are several accidental differences, as regards the intellectual, moral, physical order, between man and woman, since their organization is not evolved in the same way in them, nor operates in the same way. Hence the disposition of man and woman is regularly diverse. The former undertakes laborious and dangerous things; he handles grave, difficult, and involved businesses. The latter sustains adversities with greater patience, and dispatches lighter and easier businesses with greater care and diligence. Hence it naturally follows that just as woman is under the protection and guardianship of man, so also she is under his subjection, and, speaking per se, woman cannot insert herself into those works which are proper to men. Nevertheless she can well exercise the arts and offices suitable to herself, which do not impede the office of mother of a family. And indeed this is not only lawful, but altogether praiseworthy, and also now necessary, with attention to the condition of present society. Surely all those women would be praiseworthy who, for promoting the due education of children and procuring the sustenance of the family, bring assistance by their own labor to their husbands; if, when their husbands have ceased from labor by sickness, old age, or another cause, they alone sustain the whole family by their own industry. The same, as is clear, will be much more necessary for those women who do not marry; nor can all marry, since women are more numerous than men, which happens on account of various and continuous causes, although almost as many men are born as women. They themselves are bound to provide for the necessities of their own life, when they lack family goods, and very many are destitute of the goods of fortune.








	Wherefore the education and instruction of women can well exceed the limits of domestic things, whether as regards lower arts to be exercised outside the home, or as regards learning the more humane letters, so that they may exercise teaching, or even as regards completing higher studies, so that they may exercise some office of greater importance. Women can well be employed in hospitals for caring for sick women, in the institution and government of boarding schools for the education and instruction of girls, in secondary and lesser offices of private businesses, or even of public administrations. But primary and greater offices, such as public munera which regard the government of the state, the handling of political affairs, the administration of justice, are altogether foreign to women. "Women," says Ulpian, L. 2 de Regulis Iuris, "are removed from all civil or public offices, and therefore they can neither be judges, nor bear magistracy, nor plead, nor intervene for another, nor exist as procurators." In this rule civil and public offices are openly distinguished, and rightly: for public offices are also civil; not, conversely, are all civil offices public. But offices are called public not by reason of the end or place, but by reason of authority, namely those which are exercised with public authority; two examples of this sort are recalled in the aforesaid rule: to be a judge, and to bear magistracy with jurisdiction and command, from the discharge of which women are prohibited. But civil offices are those which are carried out in the sight of citizens and exceed the mode of domestic care; three examples of this sort are recalled in the same rule: to plead or advocate, to intercede for another, namely by a certain judicial work, and to exist as a procurator, from the discharge of which women also are prohibited.



	The question in particular is made concerning the office of advocate publicly exercised. But that this does not befit a woman is clear from the highest difficulty of natural and positive law, and from the still greater difficulty of applying laws to particular cases; and also from the natural distraction which the pleading of a woman, especially if she were ingenious, would cause in the mind of the judges. Hence in L. 18 de Procuratoribus C. it is openly said: "To undertake the defense of another is a manly office, and it is established to be beyond the feminine sex."








	Hence also the office of public procurator or fiscal is a manly office. But nothing can prevent a woman also from acting for others from charity or from piety. And thus L. 41 de Procuratoribus ff. establishes thus: "Women are sometimes permitted to act for parents, the cause having been known, if perhaps sickness or age impedes the parents, and they have no one who may act." Similarly the office of arbiter is a manly office, and much more that of judge. In L. Fin. Cod. de Receptis arbitris it is said: "We decree that women, mindful of their own modesty and of the works which nature has permitted to them, and from which it has commanded them to abstain, even if they have been constituted of the highest and best reputation, if they have undertaken arbitration in themselves, or if they have been patronesses, even if they have interposed their hearing between their freedwomen, are to be separated from every judicial company, so that from their election no penalty, no exception for the party, may be had against their just contemners."



	Much less also do those offices suit women which are not exercised without public struggles, without a thousand artifices, and are not rightly exercised without most ample knowledge of public affairs and international affairs. The gentle disposition of women, the weakness of their talent, their domestic life, abhors these political offices, as also military offices. "Women," says St. Thomas (on 1 Cor. c. 14, lect. 7), "are subject, and do not preside, because they are defective in reason, which is especially necessary for one presiding. And therefore the Philosopher says, Politics 1, 4, c. 11, that corruption of government exists when government comes to women."



	But the office of physician, unless it concerns exercising the art of obstetrics and perhaps curing diseases of women, certainly does not befit woman's modesty, and the fragility of her body and soul; "nor," as Albert the Great says, "would she honestly run about from town to town." Albert. Magn., In Evang. Matth. 1-21, Works, vol. 20, p. 52, ed. Paris, 1893.



	If it is shameful, as is had in Deut. 25, 5, for a woman to be clothed in male dress, it is more shameful for a woman to exercise male offices. It is certainly most shameful for a woman that she wishes to be a man, as for a man that he wishes to be a woman. The Imperial Constitution of Leo 48, That Women Should Not Furnish Testimony in Contracts, has these things among others: "A frequent coming before the eyes of men is a dishonor to a woman, but a modest and honorable woman brings about the avoidance of the same thing.... To what end would the testimony of women go forth into public businesses? And indeed how, apart from immense absurdity, does this not also contain a confusion of the boundaries of nature by which the male and female sex are determined?... For what else will this be except an insult, and indeed a very grave one, if the female sex also should proceed to those things, the handling of which is especially proper to men?"



	The office which seems especially to suit women is the office of instructress of boys and girls. This office, if at the same time it joins both the teaching of letters and, for girls, also domestic and feminine labors, is exercised by women with the greatest utility. It is their proper office; for it closely approaches the office of mother of a family and assists and supplies it. And woman, as was already said at the beginning, from the general intention of nature was destined for the help of man in the procreation and education of children.



	Therefore opportunity is to be given to women, so that those who are strong in talent and fitness can apply themselves not only to domestic but also to extradomestic cultivation, whether as regards undertaking higher studies of letters and sciences, or as regards learning lower arts. Wherefore, both for protecting the natural modesty of women and for averting dangers against religion and good morals, which would be had from common association with males, special schools and academies for their instruction, and special workshops, should be instituted, which in reality is already done in some places. And for this same reason they themselves afterward should always perform labors and offices in places separated from men, as far as can be done. But they should never be burdened with excessive labor, nor, because they are women, should they be defrauded of a just wage; in this matter it belongs to civil law to protect them.



	Before we pass to other things, it is worthwhile to confirm by the authority of St. John Chrysostom the things that have been set forth thus far. For in the Homily: Praise of Maximus, and What Sort of Wives Are to Be Taken, par. 4, the holy Doctor most accurately reviews the proper offices of man and woman, as though he were writing today concerning the arisen question of feminism: "Woman," he says, "has one office, to guard what has been acquired, to preserve revenues and care for the domestic matter; for on this account God gave her, that in this matter and in the others she may be a help to us. For since this life of ours consists of two things, private matters and public matters, God assigned to each its own part: to the feminine sex indeed the care of the domestic matter, but to men public businesses, forensic affairs, senatorial judgments, military affairs, and finally all the rest. A woman cannot whirl a spear or hurl a dart; but she can take the distaff, and weave cloth, and splendidly undertake the other businesses. She cannot pronounce an opinion in the senate; but she can pass judgment concerning the family matter, and often she has looked after domestic matters better than the husband. She cannot administer public matters; but she can beautifully educate children, which indeed is the principal possession: she can detect the misdeeds of maidservants, and keep the household in its duty, furnish other securities to her husband, and free him from solicitude, while she herself cares at home for the pantry, the work of wool, the kitchen, the beauty of garments, and the other things neither becoming to males nor easy, if they should wish to usurp them for themselves. For this also is of divine providence, that he who is useful in greater businesses is found worse in lesser ones, so that the work of women is necessary. For if in both things the man excelled, the feminine sex would easily be despised; on the contrary, if in the more excellent things there were greater use of women, they would be full of insolence. Wherefore He did not commit both to one, lest the condition of the other sex become worse, as superfluous; nor nevertheless did He distribute offices equally, lest among those equal in honor a contention over primacy arise, with wives not deigning to yield prerogative to men. But so that He might provide both for concord and for becomingness, He distributed in order to each sex its own functions, so that the more useful and more necessary part should fall to the man, but the lesser and inferior to the woman; and he indeed, on account of his principal use, would become honorable; but she, on account of the lower ministries, would not rise up against her husband." And in Homily 61, otherwise 60, Migne, vol. 8, col. 419 ff., the same holy Doctor teaches: "that the man, in the middle of the forum and before the tribunal, is agitated by external things, as by waves; but the woman ... sits at home ... enjoys perpetual tranquility ... and calms and restrains the husband arriving disturbed.... Certainly nothing is stronger than a pious and prudent woman for forming a man, and instructing his soul as she wishes. He will not bear friends, not teachers, not princes, in the same way as a wife admonishing and giving counsel. For such admonition is joined with a certain pleasure, because she is much loved."



	And these things thus far concerning the natural order. Let us now make a step to the supernatural order. From civil society let us pass to the Church, from earth to heaven.



	Man indeed glories in Jesus Christ, our Lord, eternal King and Savior of the world. Woman glories in the Blessed Virgin Mary, Our Lady, Queen of heaven, and Mediatrix before God. Jesus Christ ascended into heaven in soul and body. The Blessed Virgin Mary also was assumed into heaven in soul and body.





How great indeed is the dignity and nobility of some family, if in its offspring some greatest Prince, King, Emperor is numbered. Hence the supreme honor done to the human race by God is easily clear: hypostatically assuming to Himself human nature in the Person of the Only-begotten Son of the Father. And the Word was made flesh. John 1, 14. Now, if the Son of God assumed man, whence man is from this most honored, the same Son of God was born of a woman; whence woman also is in great honor. All generations shall call me blessed. Luke.


	Christ died for women equally as for men. And if St. John stood beside the Cross of the Lord, beside the same Cross of the Lord stood also the Blessed Virgin Mary and other pious women. And Christ, rising from the dead, manifested Himself to women equally as to men, and first appeared to His Most Blessed Mother and to Mary Magdalen. If the Apostles, if the Disciples followed Christ teaching, most pious women also heard Him teaching with docility, solicitously ministered to Him, and followed Him all the way to burial. And even after the death and burial of Our Lord Jesus Christ, women are those who appear with the greatest honor, bearing before themselves no slight love and fortitude of soul.



	And after Christ's Ascension into heaven, the Apostles of Christ themselves "were persevering unanimously in prayer with the women and with Mary His mother and His brethren." Acts 1, 14. To the Samaritan woman, for the first time, Christ explicitly asserted that He was the promised Messiah: "I am He, who speak with you." John 4, 26. Likewise the first miracle performed by Christ was at the wedding of Cana of Galilee, "and He manifested His glory, and His disciples believed in Him." John 2. But Christ most greatly extols the condition of woman, not only by His presence at the wedding, but by elevating marriage to the supernatural dignity of a sacrament, and, with divorce and polygamy abrogated, establishing the unity and indissolubility of marriage.



	But in the course of the centuries, as very many men shine with distinguished sanctity, very many women also gleam with most excellent sanctity. In the Canon of the Mass, male martyrs are celebrated; women martyrs also are commemorated with no lesser praise. Also in the Litanies of the Saints, holy men and holy women are invoked.



	In the Church, however, women are indeed in an inferior condition. They are altogether excluded from the hierarchy of the Church. Just as they lack the sacred power of order, so also they lack ecclesiastical jurisdiction, and are kept away from the sacred ministry of the apostolate. The solemn edict of the Apostle is: "Let a woman learn in silence with all subjection. But I do not permit a woman to teach ... but to be in silence." 1 Tim. 2, 11, 12. And again: "Let women keep silence in the churches, for it is not permitted to them to speak, but to be subject, as the law also says." 1 Cor. 14, 34. "But if they wish to learn anything, let them ask their husbands at home. For it is shameful for a woman to speak in church." Ib. v. seq. But several women also have been chosen by God, so that by their work both the glory of God and the salvation of souls in the Church might be promoted. St. Bridget, St. Clare, St. Teresa, St. Gertrude, St. Mary Magdalen de Pazzi, St. Catherine of Siena, St. Jane Frances de Chantal, and very many other most holy and most zealous women, in a wonderful way cooperated by their prayers and by their works for procuring the salvation of souls, and for the prosperity and increase of the Church. Several men indeed founded religious orders of men for the assistance of the Church; but several women also founded religious orders of women, to the great adornment of the Church. How many and how great works of pious beneficence and Christian charity do the more recent Institutes of women exercise, which tend only to the good of souls and to propagating the Name of Jesus Christ! Religious Sisters, who have truly maternal care of the aged, who furnish diligent assistance even to the sick with contagious diseases, who receive into hospices orphan girls destitute of every human help, who impart women's labors and literary and religious instruction to young women of the common people as well as to noble young women, who move about among the soldiers themselves in the fields of war, rivaling and surpassing the fortitude of soldiers: are they not rightly and deservedly the most worthy helpers of the priests themselves and of apostolic missionaries? Certainly they are heroic virgins, associates of heroic men, whose lamps shine day and night, lit and gleaming with the flames of distinguished charity.



	Formerly there were also deaconesses in the Church, who were consecrated not only for preserving chastity, but also for undertaking certain ecclesiastical offices. These offices were exercised concerning women and were analogous to the offices of deacons concerning men. They were instituted by the Apostle himself, who in the First Epistle to Timothy, chapters three and five, teaches the qualities and requisites of deaconesses, corresponding to the qualities and requisites of deacons, and in the Epistle to the Romans, chapter sixteen, commends "Phoebe our sister, who is in the ministry of the church, which is in Cenchreae," that is, who was a deaconess, a deacon of the Church. And immediately the Apostle adds: "That you receive her in the Lord worthily of the saints; and assist her in whatever business she shall need of you: for she also has assisted many, and me myself." Therefore the Apostle commends Phoebe not only because she is our sister, that is, on account of the communion of faith and Religion, but also on account of her ministry, with the Church, that is, the congregation of Christian faithful; nor only because she is holy, but also because she brought help to many Christians, and to Paul himself. Moreover, in the same Epistle and the same chapter, besides several other men, he also salutes distinguished women, on account of their distinguished labor and conspicuous works: "Salute Prisca and Aquila, my helpers in Christ, who for my life laid down their own necks." Prisca and Aquila, wife and husband, were helpers of Paul in announcing the Gospel, because they devoted their work to propagating the faith. Nor this only, but they exposed themselves to danger of death for saving the life of Paul. Likewise Paul salutes "Mary, who labored much," namely toward the Romans in introducing the Gospel, and had studied much and was inclined toward procuring their spiritual salvation.





He likewise salutes "Tryphaena and Tryphosa, who labor in the Lord ... Persis the most dear, who labored much in the Lord." And he adds: "Salute Rufus, elect in the Lord, and his mother and mine." This labor in the Lord is work which is furnished by the faithful for the Gospel of Christ, and which these women had excellently furnished. Moreover he calls the mother of Rufus also his own, because he had received benefits from her, and because she was a help to Paul as to her own son according to the flesh.


	Therefore, as regards procuring one's own sanctity and obtaining eternal glory, there is indeed no distinction between man and woman. In Christ "there is neither male nor female. For all are one in Christ." Gal. 3, 28. The destination of man and woman to faith, to grace, to glory, is the same. Each, man and woman, can acquire the filiation of God and can take possession of the inheritance of eternal life. Each, man and woman, can aspire and come both to common sanctity and to Christian perfection. Whence the offices and rights of both as regards procuring the salvation of their own soul are the same. Both man and woman have their place among the Angels in the kingdom of heaven. And then "they shall neither marry, nor be given in marriage, but shall be as the Angels of God in heaven." Therefore the true nobility and dignity of woman is to be derived from the doctrine of the Church, and by no means from the erroneous tenets of more recent materialism and epicureanism. It was indeed the Christian Religion which restored, I would say, a human condition to all human beings, defended and propagated the true civilization of cities, and against the monstrous servitude of men always labored as much as it could, by word and deed. And the defense especially of women, and the guardianship and increase of their dignity, is indeed chiefly owed to the Church. For, as the diligent guardian of the doctrine of its founder, who teaches that all, both men and women, have been created from the same origin, redeemed by the same price, and all called to the same eternal beatitude, it has always undertaken also to defend the cause of women. If woman in past ages was oppressed and treated as a handmaid, and almost as a thing, and only as an instrument of pleasure, nevertheless the Church always held her in honor, and always defended her honor, with polygamy destroyed, purely civil marriage proscribed, and the sanctity of marriage constantly preached. By the unceasing zeal of the Church the pious works of Religion and Christian charity have always grown and do grow for the assistance of girls, widows, and all women, for their religious education and instruction in letters and arts, and also for protecting their modesty and for passing life honorably. All women ought to celebrate the Church; they ought always to praise and exalt it with those words of the Jewish people directed to Judith: You are the glory of Jerusalem, you are the joy of Israel, you are the honor of our people. From you is our glorious name, from you our joyful life, from you the highest honor is born to us. "And the daughters of Judah rejoiced." Ps. 96, 9.




On the Study of the Doctrine of St. Thomas

To n. 700 bis. ON THE STUDY OF THE DOCTRINE OF ST. THOMAS

"...Since it had been said by Us that chiefly the philosophy of Aquinas was to be followed, not uniquely, some persuaded themselves that they obeyed Our will, or at least did not resist it, if they held promiscuously as things to be followed whatever any one of the scholastic Doctors had handed down in philosophy, even though these were repugnant to the principles of St. Thomas. But their mind greatly deceived them. It is plain that when We gave Thomas as the principal guide of scholastic philosophy to our people, We wished this to be understood especially of his principles, on which, as on foundations, it rests. For just as that opinion of certain ancients is to be rejected, that it makes no difference to the truth of the Faith what each one thinks concerning created things, provided that he thinks rightly concerning God, since error concerning the nature of things brings forth false knowledge of God; so the principles of philosophy posited by Aquinas are to be preserved holy and inviolate, by which both such knowledge of created things is obtained as most fittingly agrees with Faith (Contra Gentiles, book 2, c. 3 and 2), and all the errors of all ages are refuted; and it is permitted to recognize with certainty those things which belong to God alone and are to be attributed to no one besides Him (Ib. c. 3 and 1, q. 12, a. 4; and q. 54, a. 1); and wonderfully is illustrated both the diversity and the analogy which exists between God and His works. This diversity and analogy indeed the Fourth Lateran Council had expressed thus: 'between Creator and creature there cannot be noted so great a likeness that a greater unlikeness is not to be noted between them' (Decretal II, Damnamus ergo, etc. Cf. S. Thom., Quaest. Disp. De scientia Dei, art. 11). - Moreover, if we speak of these principles of Thomas generally and universally, they contain nothing other than what the noblest of the philosophers and the chief Doctors of the Church had found by meditating and arguing concerning the proper reasons of human knowledge, concerning the nature of God and other things, concerning the moral order and the ultimate end of life to be attained. But so splendid a store of wisdom as this, which he received from the elders and by his almost angelic faculty of mind polished and increased and applied to sacred doctrine for preparing, illustrating, and defending it in human minds (In librum Boethii De Trinitate, quaest. 2, art. 3), sound reason does not wish to be neglected, nor does Religion permit it to be diminished in any part. All the more because, if Catholic truth should once be destitute of this powerful defense, in vain would one seek for support to defend it from that philosophy whose principles are either common with Materialism, Monism, Pantheism, Socialism, and the various errors of Modernism, or certainly are not opposed to them. For those things which are chief points in the philosophy of St. Thomas ought not to be held in the genus of opinions, concerning which it is permitted to dispute on either side, but as foundations on which all knowledge of natural and divine things consists; and if these are removed or in any way depraved, this also necessarily follows, that the students of the sacred disciplines do not even perceive the very meaning of the words by which divinely revealed dogmas are proposed by the magisterium of the Church.

Therefore We have already wished all who devote labor to handing down philosophy and sacred theology to be admonished of this: if they departed from Aquinas by even any trace, especially in metaphysics, it would not be without great detriment. But now We further declare this: that those do not merely not follow Thomas, but wander very far from the holy Doctor, who perversely interpret or altogether contemn those things which in his philosophy are principles and greater pronouncements. But if the doctrine of some author or saint has ever been approved by Us or by Our Predecessors with singular praises, and also in such a way that persuasion and command were added to the praises for spreading and defending it, it is easily understood to have been approved insofar as it cohered with the principles of Aquinas or in no way was opposed to them.

We have judged it of the Apostolic office to declare and prescribe these things, so that in a matter of the greatest importance, all who are from both clergy, secular and regular, may have Our mind and will thoroughly understood, and may effect them with that alacrity and diligence which is fitting. But the teachers of Christian philosophy and sacred theology will fulfill this with a certain special zeal, who indeed ought well to remember that the power of teaching was not therefore made for them so that they may communicate their own preferred opinions to the students of their discipline, but so that they may impart to them the most approved doctrines of the Church.

Now, as regards sacred theology properly, We will that the study of this discipline always be illustrated by the light of that philosophy of which We have spoken; but in common seminaries of clerics, provided suitable teachers are present, it is lawful to use the books of those authors who set forth in summary form the doctrines derived from the fountain of Aquinas; books of this kind are available, and highly approved.

But for cultivating this discipline more deeply, just as it ought to be cultivated in Universities of studies and great Athenaea, and also in all those Seminaries and Institutes to which the power has been given of conferring academic degrees, it is altogether necessary, with the ancient custom recalled, which never ought to have fallen away, that classes be held on the Summa Theologica itself; also for this reason, that by commenting on this book it will be easier to understand and illustrate the solemn decrees and acts of the teaching Church, which have been published thereafter. For after the blessed death of the holy Doctor, no Council has been held by the Church in which he himself was not present with the riches of his doctrine....

Therefore "that the genuine and entire doctrine of St. Thomas may flourish in the schools, which is especially dear to Us," and that "that manner of teaching, which rests on the authority and judgment of individual teachers," may now be removed, and on account of that "has a changeable foundation, from which diverse opinions, often fighting among themselves, arise ... not without great detriment to Christian knowledge" (Leo XIII, Epist. Qui te, dated the day 19 June 1886), We will, command, and prescribe that those who hold the teaching office of sacred theology in Universities, great Lyceums, Colleges, Seminaries, and Institutes which have from apostolic indult the power of conferring academic degrees and the laurea in the same discipline, have the Summa Theologica of St. Thomas as the text of their lectures, and explain it in the Latin tongue; and place diligent labor in this, that their hearers may be excellently affected toward it. This has already laudably been customary in several Institutes; this very thing the most wise Founders of Religious Orders wished to be done in their houses of studies, with Our Predecessors indeed greatly approving; nor did holy men who were after the times of Aquinas have any other supreme teacher of doctrine for themselves except Thomas. But thus, and not otherwise, it will come about that not only will theology be recalled to its former dignity, but also to all sacred disciplines their own order and their own weight will be restored, and whatever is held by intelligence and reason will in some way grow green again.

Wherefore in the future there will be granted to no Institute any power of conferring academic degrees in sacred theology, unless that which has here been prescribed by Us is observed holily among it. But Institutes or Faculties, also of Orders and Regular Congregations, which already legitimately have power of this sort to confer academic degrees in theology, or similar documents, even only within domestic limits, will be deprived and are to be regarded as deprived of the same, if after three years, for any cause whatever, even one by no means voluntary, they have not religiously obeyed this prescription of Ours.

And these things We establish, notwithstanding anything to the contrary." Pius X, M. P. Doctoris Angelici, 29 June 1914. For Italy and the adjacent islands. A. A. S. v. 6, p. 336 ff.


Theses Contained in the Doctrine of St. Thomas

"After our Most Holy Lord Pope Pius X, by the Motu Proprio Doctoris Angelici, issued on the day 29 June 1914, salutarily prescribed that in all schools of philosophy the principles and greater pronouncements of Thomas Aquinas be held holily, some teachers of diverse Institutes proposed to this sacred Congregation of Studies certain theses to be examined, which they themselves were accustomed to hand down and defend as exact according to the principal principles of the holy Teacher, especially in metaphysics. This sacred Congregation, after the aforesaid theses had been duly examined and submitted to the Most Holy Lord, by mandate of His Holiness, responds that they plainly contain the principles and greater pronouncements of the holy Doctor. And they are these:

I. Potency and act so divide being that whatever is either is pure act, or necessarily coalesces from potency and act as from first and intrinsic principles.

II. Act, as perfection, is not limited except by potency, which is the capacity of perfection. Therefore in the order in which act is pure, in that same order it exists only as unlimited and unique; but where it is finite and multiple, it falls into true composition with potency.

III. Wherefore in the absolute notion itself of being, one God subsists, one and most simple; all the other things which participate being itself have a nature by which being is restricted, and consist of essence and being as principles really distinct.

IV. Being, which is denominated from being, is not said univocally of God and creatures, nor nevertheless wholly equivocally, but analogically, by an analogy both of attribution and of proportionality.

V. There is besides, in every creature, a real composition of the subsisting subject with forms secondarily added, or accidents; but this could not be understood unless being were received in an essence really distinct from it.

VI. Besides absolute accidents there is also the relative, or toward something. For although toward something does not signify, according to its proper notion, something inhering in something, nevertheless often it has a cause in things, and therefore a real entity distinct from the subject.

VII. A spiritual creature is altogether simple in its essence. But in it there remains a twofold composition: of essence with being, and of substance with accidents.

VIII. But a corporeal creature, as regards its very essence, is composed of potency and act; and this potency and act of the order of essence are designated by the names matter and form.

IX. Neither of these parts has being per se, nor is produced or corrupted per se, nor is placed in a predicament except reductively as a substantial principle.

X. Although extension into integral parts follows upon corporeal nature, nevertheless it is not the same for a body to be substance and to be quantified. For substance, by reason of itself, is indivisible, not indeed after the manner of a point, but after the manner of that which is outside the order of dimension. But quantity, which gives extension to substance, really differs from substance, and is an accident in the true name.

XI. Matter designated by quantity is the principle of individuation, that is, of numerical distinction, which cannot exist in pure spirits, of one individual from another in the same specific nature.

XII. By the same quantity it is effected that a body be circumscriptively in place, and that in one place only it can be in this way by any power whatever.

XIII. Bodies are divided in two ways: for some are living, others lacking life. In living things, so that in the same subject the part moving and the part moved may be had per se, the substantial form, designated by the name soul, requires organic disposition, or heterogeneous parts.

XIV. Souls of the vegetal and sensitive order in no way subsist per se, nor are produced per se, but are only as the principle by which the living thing is and lives; and since they depend wholly on matter, when the composite is corrupted, by that very fact they are corrupted per accidens.

XV. On the contrary, the human soul subsists per se, which, when it can be infused into a sufficiently disposed subject, is created by God, and by its nature is incorruptible and immortal.

XVI. The same rational soul is united to the body in such a way that it is the unique substantial form of the same, and through it man has that he is man and animal and living and body and substance and being. Therefore the soul gives to man every essential grade of perfection; moreover it communicates to the body the act of being by which it itself is.

XVII. Faculties of a twofold order, organic and inorganic, emanate from the human soul by natural resultance; the former, to which sense pertains, are subjected in the composite; the latter in the soul alone. Therefore the intellect is a faculty intrinsically independent of an organ.

XVIII. Intellectuality necessarily follows immateriality, and indeed in such a way that according to the grades of distance from matter, there are also grades of intellectuality. The adequate object of intellection is commonly being itself; but the proper object of the human intellect in the present state of union is contained in quiddities abstracted from material conditions.

XIX. Therefore we receive knowledge from sensible things. But since the sensible is not intelligible in act, besides the intellect formally understanding, there must be admitted in the soul an active power which abstracts intelligible species from phantasms.

XX. Through these species we directly know universals; singulars we attain by sense, and then also by intellect through conversion to phantasms; but to the knowledge of spiritual things we ascend by analogy.

XXI. The will follows, it does not precede, the intellect; the will necessarily seeks that which is presented to it as a good satisfying the appetite from every side, but among several goods which are proposed as to be sought by a changeable judgment, it freely chooses. Therefore choice follows the last practical judgment; but that it is last, the will effects.

XXII. That God is, we neither perceive by immediate intuition, nor demonstrate a priori, but certainly a posteriori, that is, through those things which have been made, with the argument led from effects to cause: namely, from things which are moved and cannot be the adequate principle of their own motion, to the first unmoved mover; from the process of worldly things from causes subordinated among themselves, to the first uncaused cause; from corruptible things which have themselves equally to being and non-being, to an absolutely necessary being; from those things which, according to diminished perfections of being, living, understanding, more and less are, live, and understand, to Him who is maximally understanding, maximally living, maximally being; finally, from the order of the universe to the separated intellect which ordered, disposed, and directs things to the end.

XXIII. The divine Essence, through this, that it is identified with the exercised actuality of being itself, or through this, that it is subsisting Being itself, is proposed to us as well constituted in its, as it were, metaphysical notion, and through this same thing exhibits to us the notion of its infinity in perfection.

XXIV. Therefore by the very purity of His being, God is separated from all finite things. From this it is inferred, first, that the world could have proceeded from God only through creation; then, that the creative power, by which being inasmuch as being is reached per se and first, cannot be communicable, even miraculously, to any finite nature; finally, that no created agent influences the being of any effect whatever, unless by motion received from the first Cause. Given at Rome, on the day 27 July 1913."


On the Procurement of Abortion

To n. 742 ff. ON THE PROCUREMENT OF ABORTION


	Abortion is commonly defined: the ejection of an immature fetus. It is said immature, i.e., not yet apt for vital birth, in such circumstances of the time of gestation that, although the fetus may still come forth into the light living, nevertheless it must necessarily die soon. Wherefore, as is clear, abortion and the mere acceleration of birth are not in reality the same. In acceleration of birth the fetus is not immature, and although it comes forth into the light before the completed time of gestation, nevertheless it can naturally live. Certainly there are those who wrongly confuse abortion with the mere acceleration of birth. They do this, departing from the common manner of speaking of theologians, so that they may more easily conclude, from the mere acceleration of birth, the lawfulness of the direct procurement of abortion. Every abortion is a certain acceleration of birth, but not a mere acceleration of birth; every acceleration of birth is not truly abortion. Abortion properly has place in the first seven months of gestation; in the remaining two months there is mere acceleration of birth, commonly speaking and from the general rule.



	It is said besides, ejection of the fetus; wherefore abortion is properly distinguished from any action which per se and first is not ejective of the fetus, but injurious to the same fetus, such as that surgical operation which is called craniotomy and embryotomy for the reason that it is the cutting of the skull of the infant, or fetus, for extracting him from the mother's womb. From the general rule. Absolutely speaking, the fetus can live outside the womb after six months, six and a half months, and even before this term, if extraordinary means for nourishing the fetus are present. But, so that the moral danger of the death of the fetus may be excluded, the term of seven months is to be awaited.



	The ejection of the fetus can be procured in two ways: 1. directly and per se, 2. indirectly and per accidens. Direct procurement of abortion or of the ejection of the fetus is had by applying a means or medicine effective per se and ordered per se and first to expelling the fetus, as are those local causes which have action on the womb for expelling the fetus, such as the cutting or rupture, by the help of some instrument, of the afterbirth, or of that leathery membrane in which the fetus is enclosed and floats in fluid; when this is removed, he can no longer live there, but is necessarily ejected. Wherefore direct procurement of abortion is understood here not only by direct intention, insofar as someone intends the ejection of the fetus, but also by direct exterior action, insofar as this tends effectively per se and first to expelling the fetus. Indirect procurement of abortion is had by applying a means or medicine ordered per se and first to conferring health on the mother, from which nevertheless the expulsion of the fetus also follows; or also by employing a means or medicine from which equally there is had the health of the mother and the expulsion of the fetus. Of the former kind are certain irritating and violent drugs, which per se and first tend, by their own efficacy, to correcting bad humors and bad dispositions of disease, but consequently also procure abortion. Of the latter kind are those remedies which cause the relaxation of fibers, such as a bath, a flow and emission of blood; whence while health is at the same time being cared for, abortion is produced by one and the same cause. This indirect procurement of abortion is indirect at once in action and in intention. But nothing prevents someone, with direct intention toward procuring abortion, from employing a means indifferent of itself and ordered per se to another honorable end.



	From the common opinion of the older doctors, and from the practice of the S. Penitentiary, the fetus is said to be animated after a space of 40 days, if male, 80 if female. From the view of several more recent authors, with no distinction of sex made, the fetus is said to be animated from conception itself, as soon as he begins to be formed, which indeed they judge to happen immediately from the fertilization of the ovum. Their reason is this, that from experiments made it is established that even from the beginning of conception the fetus lives, and gives signs of life by his motion. But this reason does not demonstrate the matter; for one thing is that the fetus lives, another that he lives by a rational soul. Wherefore we adhere in this matter to the doctrine of St. Thomas, which is in no way obsolete, as several pretend. First the soul only vegetative informs the embryo, and thus sufficiently are explained all the phenomena of motion and life which are observed from the beginning in the embryo. Then, when the embryo has arrived at greater perfection, the sensitive soul succeeds, through which the vegetative is expelled. For "since the generation of one thing is always the corruption of another, it is necessary to say that ... when the more perfect form arrives, the corruption of the prior form occurs; yet in such a way that the following form has whatever the first had, and still more; and thus through many generations and corruptions one arrives at the ultimate substantial form, both in man and in other animals.... Thus therefore it must be said that the intellective soul is created by God at the end of human generation, which is at the same time both sensitive and nutritive, the preexisting forms having been corrupted." S. Thom. 1 p., q. 118, a. 2 ad 2. Cf. Contra Gent. l. 2, c. 90. Nor indeed in the present matter is this question to be despised, nor with excessive facility is that to be asserted as certain which is not certain, since the matter concerns protecting the very life of the mother and also the bodily and spiritual life of the infant, with a most grave collision of rights standing on either side. St. Alph., l. 3, n. 394, question III, asks when offspring is judged informed by a soul, and says: "Proposition 25 was condemned by Innocent XI, which said: It seems probable that every fetus, so long as he is in the womb, lacks a rational soul, and that he first begins to have the same when he is born; and consequently that homicide is committed in no abortion. Conversely, some have spoken badly in saying that the fetus is animated in the first instant in which he is conceived, because the fetus certainly is not animated before he is formed, as is gathered from Sacred Scripture, Exod. 21, where according to the version of the Seventy it is said: He who strikes a pregnant woman, and she miscarries, if it was not yet formed, shall be fined with money. It is certain, therefore, that the fetus is not animated immediately." This is confirmed from the theses contained in the doctrine of St. Thomas, and most recently approved. For the soul requires organic disposition, or heterogeneous parts. Thesis 13. The human soul is then created by God and infused into the body, when the subject is sufficiently disposed. Thesis 15. S. C. of Studies, 27 July 1914, A. A. S. v. 6, p. 385.



	It is sometimes lawful indirectly to procure abortion, or rather to permit it, namely by supplying to the mother, laboring under a grave disease, remedies suitable per se for curing the disease, even if consequently abortion can follow, or remedies equally suitable per se for curing the disease and harmful to the fetus. It is proved: 1. from the common doctrine of theologians. S. Alph. l. 3, n. 394; Struggl, Tr. 7, q. 3, n. 15; Sanchez de Matr. l. 9, D. 20, n. 13 ff.; Diana Tr. 6 de abortu, Res. 38 ff.; Gury n. 402; Scavini, etc. 2. For when some remedy, by itself and by one and the same efficacy, can produce both effects at once, that of healing the mother and that of killing the offspring, whether primarily the health of the mother and consequently abortion follows, or whether these effects are parallel to one another, one is not necessarily assumed, either in reality or in intention, as a means for procuring the other. Therefore there is then present the case of a good or indifferent action, from which there follows a twofold effect, one good, but the other evil, which it is lawful to posit, if the end of the agent is honorable, namely if he does not intend the evil effect, and if a proportionately grave cause is present.



	Hence it is said, it is sometimes lawful, namely if the matter concerns a lethal disease of the mother, whose life to be preserved is a proportionately grave cause with respect to the temporal life of the offspring. "It is certain," says St. Alph. l. c., "among all that it is lawful to furnish a remedy to a pregnant woman, directly for curing her, even with danger of abortion, if the disease is mortal, otherwise if it were not such"; and below: "If the remedy tends directly to saving the life of the mother, as would be purging of the body, cutting of a vein, a bath, etc., these are certainly lawful, when otherwise it is morally certainly judged that the mother will die with the offspring," namely if the remedy is not employed; or when there would be equal danger of abortion, whether the remedy is employed or not; or when it is morally certain that the fetus is not yet animated, as can be held at least for the first days of conception. 1 Reg. 1, 19, 20. The reason is because then the safety of the mother is cared for without greater danger of the offspring, and "because, as Busembaum has it in the same St. Alph. l. c., in equal necessity the mother can look out for herself rather than for the offspring." And the necessity is equal; for no hope indeed is present of procuring baptism for the offspring in the first and third case; but that hope in the second case is equal.



	On the contrary, the necessity is not equal when indeed the death of the mother is certain if she does not take the medicine; but if she takes it, the death of the offspring is certain, not only temporal but also eternal, because baptism will not be able to be administered to him, which, however, certainly could be administered to him if the mother abstained from the medicine; because the offspring will certainly survive the dead mother: and then "the mother is indeed held from the order of charity to abstain from medicine, and to prefer to her own bodily life the spiritual life of the offspring." Thus St. Alphonsus l. c., who there continues, saying: "so also from the same charity she is held to abstain, when there is doubt about the safety of the mother and of the offspring," namely when it is doubted whether, the mother dying, the offspring can survive and be baptized. And the same holy Doctor soon adds: "And even if the death of the mother were morally certain, if she does not take the remedy, not even then would I dare to permit medicine to her, if some reasonable hope shone forth that, the mother dead, the offspring would survive and could be baptized: because it is lawful for no one, for protecting his own temporal life, positively to expose a neighbor constituted in necessity to the danger of eternal death. But conversely I think it must be said with Sylv., Tourn., etc. and the common opinion, if there were no reasonable hope concerning the life of the offspring after the death of the mother, such that she could be brought to the grace of baptism; because then charity does not seem to oblige the mother placed in extreme necessity, that she neglect her own life by abstaining from remedies, on account of the slight and most remote hope of the life of the offspring."



	"And here, as far as regards practice, the same holy Doctor notes, l. c., that physicians, as regards furnishing drugs to mothers, are not to be tormented scrupulously, because it is most probable that the case is most rare and morally impossible, that it is almost a miracle, that when the mother perishes the offspring should survive so that he can receive baptism." Yet this matter is not so to be neglected; because it has happened more than once that, on account of the skill of surgeons, immediately when the mother had breathed forth her spirit, the womb of the mother having been cut open, the offspring was extracted living and baptized. Consequently, mere acceleration of birth is lawful when the fetus can live outside the womb, from ordinarily occurring circumstances, and provided that provision is made seriously and opportunely for the life of the fetus and of the mother, as far as can be done, and a grave necessity for the aforesaid acceleration is present, whether the necessity is on the part of the life of the mother or on the part of the life of the offspring himself.



	In no case ever, or for any cause, is it lawful directly to procure abortion, even if the fetus were supposed still inanimate. It is proved. For 1. if the discussion is of direct procurement of abortion improperly so called, namely through means or medicines by which there is a direct tendency to injuring and destroying the fetus or infant, as, for example, when physicians, by the help of forceps, crush the skull of the little infant in the mother's womb itself, afterward violently to extract the dead fetus; there is had most truly a homicide, directly intended and directly exercised, which is never lawful.



	Nor indeed is it valid in any way to say that in reality the death of the infant is not intended, but the health of the mother. For although the death of the infant may not be explicitly intended, nevertheless it is implicitly intended; since that surgical operation is directly killing of the fetus or infant. Wherefore any intention, even implicit, of not killing the infant is retracted by the fact itself, since in fact the infant is directly killed; and the intention, at least in the exercised act, is had of direct killing of this sort. Anyone acting in a human mode always intends to do that which in reality he does, in at least some way, either explicitly or implicitly.



	Nor likewise is it valid to say that that action is not directly killing of the fetus. For that compression of the skull, in an infant already born and in an adult man, is certainly directly killing of the infant and the man. Therefore also of the fetus and infant still existing in the maternal womb; for the nature of that action is not changed thereby. But, the adversaries insist, it is changed: for that action becomes from that circumstance an action merely extractive and bringing out of the fetus and infant from place to place. But this is altogether nothing: since that action first by nature and time is lethally injurious and killing, and then extractive; by this means the fetus and infant is extracted, by lethal compression of the skull; and thus the life of the mother is saved. Now evils are not to be done that goods may come.



	Defenders of craniotomy appeal to the collision of the rights of the life of the mother and the life of the infant: and the right of the mother in that matter, as the more important and more effective, ought to prevail. But this doctrine concerning the collision of rights is of no assistance to the adversaries. For in a collision of rights, the more important and more effective right ought indeed to prevail; if it can prevail without an intrinsically evil means being assumed for that prevalence. But in the case, so that the right of the mother may prevail and her life be preserved, there is assumed as means that which is intrinsically evil, the direct killing of an innocent.



	If the discussion is of direct procurement of abortion through means or medicines which directly cause only the premature acceleration of birth, from which the offspring, necessarily, from the very laws of nature, must succumb to death, "after animation this would be directly to kill the infant, which is never lawful": for to eject by positive action an immature infant outside the womb is positively to withdraw from him the means instituted by nature itself for the conservation of his life, which is directly to kill someone. "But before animation it is not lawful directly to procure this either, just as it is not lawful to procure the effusion of seed even to save life, in which case Tertullian seems to speak in Apol. cap. 3; for he gives the universal reason: he is a man who is going to be one, for the fruit is in the seed." Lugo de Iust. et Iure, Disp. 10, S. 5, n. 130. Wherefore, since even the non-animated fetus is ordered to forming a man, his ejection is anticipated homicide. Hence Ithur., Cas. 21, n. 5, says that direct procurement of abortion "most certainly is always infected with grave malice."



	There are indeed grave and several doctors, whom Sanchez follows and reports, de Matr. l. 9, D. 20, n. 9, and Struggl, Tr. 7, q. 3, n. 16, who think that abortion directly procured, where nevertheless the matter concerns only true premature acceleration of birth, but by no means direct injury to the fetus, is not so intrinsically illicit that it is not lawful at least in the case of saving the life of the mother, who is in extreme danger from present disease. But Sanchez limits this opinion to the single case of an inanimate fetus. "Where," says the praised Theologian, "it has been established that the fetus is already animated, or this is doubtful, it is established among all authors to be referred to in this whole disputation that this is by no means lawful"; n. 7. But his reason and that of others is, both because since that fetus is part of the viscera, the mother is not held to preserve him with so great a danger to her life, and all the more because, if the mother perishes, the fetus will by no means be animated; and because the mother in that case can expel him as an aggressor against her own life. Hence the same Sanchez expressly limits that opinion still more and excepts a twofold case, n. 10. The first case is if the mother, by giving birth at another time, had experienced danger of death; and on account of this it is not lawful to expel the fetus, as the common opinion of theologians teaches, because in that case there is no present aggressor, since the danger is much distant, and the mother will be able meanwhile to die from another cause. And this is confirmed from another common doctrine, which the same Sanchez hands down there, n. 2 and 10, namely that it is never lawful for a mother, on account of any danger whatever, to take a potion for impeding conception. The other case is when the mother, unless she expelled the fetus, would undergo danger of being killed by relatives, or of her own reputation; that this is altogether illicit is established from the condemned proposition 34 by Innocent XI: "It is lawful to procure abortion before the animation of the fetus, lest a girl discovered pregnant be killed or defamed." But the reason is that, even with that reason admitted which is taken from the aggressor, or from the fact that he is part of the viscera, one thing is that the fetus be an aggressor per se and intrinsically in the case of the lethal disease of the mother; another that he be so per accidens and extrinsically. For anyone can kill an aggressor lest he be killed by him; nevertheless he cannot kill another lest he himself be killed by an enemy. Likewise the fetus, says the same Sanchez, considered as part of the viscera of the mother, has an order per se to the conservation of the whole; whence, just as it is lawful to cut off a member, so also to expel the fetus, if the conservation of the whole demands this. But to that killing to be inflicted by relatives, and to that infamy, one can oppose by other means and by sought pretexts. This opinion, enclosed within all these restrictions, St. Alph. indeed affirms probable, adding that "the opposite is altogether to be embraced as safer," since the former can serve nothing for practice. Cf. Struggl, Tr. 7, q. 3, n. 16; Laymann l. 3, Tr. 3, C. 4, q. 2; Tamburini, Explic. Decal. l. 6, C. 2, § 4.



	Now then, to omit extrinsic authority, as regards the reasons on which that opinion rests, Sporer, de matr. P. 4, C. 4, S. 1, n. 706, says these things shrewdly: "The fetus," he says, "is not properly part of the mother, nor on account of the mother; but has another end intended per se by nature; indeed, inchoatively, in becoming, he is already a human individual distinguished together with her. Certainly seed is more clearly and more properly part of man, and at least in some respect on account of man, since it itself also is nourishment of contiguous parts according to the teachings of physicists: therefore, etc. But if by reason of aggression it is lawful to procure abortion of an inanimate fetus, certainly abundant seed attacks human life far more violently in those most acute diseases than that little substance of a fetus still inanimate. Therefore, a fortiori, why would it not similarly be lawful in that case to procure the emission of seed? Indeed, why not also the abortion of a fetus already formed by a soul, since an innocent can no less defend himself from an animated aggressor than from an inanimate one?" But in no way indeed is the fetus an unjust aggressor. For one who from the mere course of natural causes becomes naturally the cause of death to another cannot be called an aggressor, whether formally or materially unjust; for an aggressor inflicts unjust force, and that force cannot be called unjust which proceeds from the very course of natural causes. Indeed, neither is he simply an aggressor. For an aggressor is per se the cause of death; but the fetus does not per se threaten death to the mother, but this happens altogether per accidens. And for the most part it is not the fetus, of small bulk and inert, but rather the mother who is the aggressor, either on account of narrowness of the womb, or because of the grave disease from which she suffers, or because of another inconvenience.



	Lugo expressly attacks and refutes the doctrine of Sanchez, l. c. n. 130, 131, "because," he says, "even in the latter cases (namely when death would be feared from the future difficulty of birth, or from infamy), the fetus is an aggressor, since by the effort by which he will try to come forth from the womb, the mother is to be brought into manifest danger of death. Add that, if this is rendered lawful by reason of the invasion by which the mother is invaded by the fetus, it would also be lawful to procure his abortion after the fetus is animated, since an innocent can no less defend himself by any way from an animated invader than from an inanimate one. But that the danger is not present matters little, both because even the infirmity against which it is lawful to procure abortion can bring danger of death not today, but after a month, and nevertheless today a means for abortion can be applied, nor is the last article of necessity and danger to be awaited, but one ought to forestall, remedies being employed in time, because afterward medicine is prepared too late, and perhaps it will not be useful after the disease has by longer delay become too strong. Whence in the same way one could forestall by procured abortion against death to be inflicted from outside after some months, if the crime is published; and also because the danger can be present in the latter case, as if a husband soon to arrive, if he should find his wife pregnant, is believed about to kill her. Finally, that in these cases one can oppose the danger by other means does not solve the difficulty. For the question is when, other means having been tried, no other occurs, nor is any useful one hoped for, except abortion alone.



	"Therefore it is better universally to deny that this is ever lawful, which Vazquez also universally taught, Cap. 3 de rest. § 2, dub. 6, n. 52, which the example brought forward seems to prove concerning the obligation never to procure the effusion of seed. To this, however, the same Sanchez, n. 12, responds that the reason why effusion of seed is never lawful is not the harm of generation, but because nature has denied every administration of seed outside intercourse for generation, on account of the imminent danger from the excessive pleasure which is felt in its effusion; and this reason has no place in abortion. But if it is weighed rightly, the same reason can be applied to this, that the procurement of abortion is never lawful: because just as nature never permitted the effusion of seed outside copulation for generation, because if sometimes it could lawfully be procured outside copulation, there would be danger that men, content with that pleasure outside copulation, would care less for begetting offspring; so also, much more, the procurement of abortion ought to have been altogether prohibited, because if that were ever lawful, there would also be danger that men would seek the pleasure of copulation with this mind and confidence, that afterward, from some supervening cause, abortion could be procured, so that birth might be impeded; and great occasion would be given for fornications and rapes, from which fear of offspring and future birth deters, and this fear would cease in great part if afterward, from some cause, it were lawful to procure abortion. Therefore it must be admitted that nature has reserved to itself the administration of the fetus just as of seed, with the faculty denied to parents of disposing of seed or fetus except for the end of generation intended by nature itself; because any other administration granted to them could easily bring inconveniences against the end of generation." Cf. Salmant., Tr. 13, C. 2, n. 58-66.



	The authority of the older theologians in no way favors the more recent theologians in this controversy. For the ancient theologians who defend the lawfulness of abortion commonly restrict it to the abortion of an inanimate fetus. But the more recent theologians, defending the lawfulness of abortion, defend it indiscriminately; indeed, with the new views standing, of which they are very keen supporters, they almost altogether reject the hypothesis of an inanimate fetus.



	But they enter upon another way to demonstrate the lawfulness of abortion. First they confuse abortion with acceleration of birth, and use one for the other. Then they reduce direct procurement of abortion to procurement of abortion by direct intention, with the nature of the action by which abortion is procured put aside. Moreover, they assume as a certain principle that the question concerning acceleration of birth does not look to whether it is lawful to deprive the offspring of life, but rather to how far the mother is held to conserve the life of the offspring. Finally, since surgical art has now found an instrument by which the membranes enveloping the fetus are cut in such a way that water injected by the help of a little siphon can certainly touch the fetus immediately, and therefore we can be wholly certain concerning the validity of Baptism conferred in this way on infants enclosed in the womb, the difficulties and questions moved by the older doctors concerning the dangers which the mother is held to undergo so that provision may be made for the eternal salvation of the offspring almost cease.








	Hence, they say, the lawfulness of abortion is easily shown. For what the Doctors commonly hold with St. Thomas, that the death of an unjust aggressor in just defense follows only indirectly, for the reason that the direct intention of the killer is borne only toward his own defense, but the other effect, namely the death of the aggressor, is outside the intention and per accidens; this very thing can have place in acceleration of birth, namely when the will tends directly not to the temporal harm of the offspring, which follows per accidens and outside the intention, but to another end.



	Therefore, where 1. the death of the mother is certain unless the fetus is expelled, and the matter concerns only the temporal death of the offspring, because, for example, Baptism can be conferred upon him according to what has been said, the mother is not held to die so that she may conserve temporal life for her son. "The mother," says Lugo, De Iust. et Iure, D. 10, n. 133, "is not held, with so great danger and detriment of her life, to procure and conserve the fetus: just as neither is she held, with danger to life, to nourish and retain a son already born, nor even to preserve milk in her breasts for nursing him, when for protecting her own life it would be necessary for her to dry up her breasts."








	
	If the mother, seized by disease, labors under grave danger of death unless the fetus is expelled by accelerating birth, but there is probable hope that by the help of medicine it can be effected that the fetus come forth living into the light, and thus, if not temporal life, at least eternal life, he will obtain, then an expulsion of this sort seems not only lawful, but commanded. The reason is that the danger and death of the mother would profit nothing for the temporal life of the offspring, and moreover would cast the offspring itself into very grave danger of eternal salvation. Nor ought it to obstruct that perhaps the death of the offspring is accelerated a little. For first, according to Lugo, the mother is not held with so great a danger to conserve the life of the offspring further. Then "in that case," says St. Alph., l. 6, n. 106 at the end, "that small loss of life can be neglected, so that the infant may obtain eternal life."





	
	If from the force of the disease there probably threatens a danger of abortion, and at the same time there presses the danger lest, if abortion in fact follows from the disease, the offspring die in the womb; but, on the contrary, probable hope shines forth that, birth having been accelerated through medicines, the offspring may come forth living into the light, and thus provision can be made for his eternal salvation: the uncertain hope of temporal life does not seem to be preferred to the more probable hope of eternal salvation, and therefore it would be lawful to accelerate birth. And this indeed must be said to be valid, even if the disease brings no danger to the life of the mother, but the matter concerns only the better good of the offspring.





	The preceding doctrine of the more recent theologians is indeed such that it cannot approve itself. Let us weigh each point gradually and briefly. Abortion cannot be confused with acceleration of birth. This new manner of speaking about abortion as acceleration of birth is proved false from the constant doctrine of the older theologians, which is altogether to be retained unless a grave reason recommends a new way of speaking. If theologians have constantly spoken of abortion in an altogether different way, this certainly must have been done not without a grave foundation. To consider abortion as acceleration of birth is certainly not a subtle consideration which could have escaped the keenness of the older theologians. Moreover the Supreme Pontiffs do not speak of abortion in such a way as to regard it as acceleration of birth. They speak of abortion as of the ejection of an immature fetus, namely one not yet apt for life outside the mother's viscera. Among others, let the Constitution of Sixtus V, Effraenatam, 29 Oct. 1588, be consulted, which expressly treats of abortion and turns wholly around this matter. Now Sixtus V defines abortion: "the ejection of an immature fetus, both animated and also inanimate, formed or unformed." Ib. § Nos igitur. Besides, from reason itself it is established that simple acceleration of birth is a thing well diverse from abortion; as birth itself is a thing well diverse from abortion. For acceleration of birth, although it is accelerated birth, is still birth, and therefore imports offspring already so formed and perfected that it can live outside the mother's viscera. Abortion, on the contrary, from its concept and from the most common acceptance of all, even vulgar, imports offspring which, from premature exit from the maternal womb, is unformed and imperfect, so that it is altogether unfit for life outside the mother's viscera; whence in this same sense the word abortion is also accustomed to be used metaphorically.



	The other point which is brought into the middle concerning procurement of abortion by direct intention, with direct procurement of abortion on the part of the action itself put aside, is altogether most false and most pernicious. Most false, for when on the part of the thing there stands an action directly procuring abortion, only illusorily can someone affirm that he does not intend abortion, but, for example, the health of the mother, and merely permits abortion. For it is impossible that someone acting in a human way not intend that to which his action is directly ordered, as a means per se and first conducing to it. Most pernicious, for there is no sin perpetrated by exterior work which could not be made honorable by that doctrine.





Although, by an action directly procuring pollution, someone procures this in himself, nevertheless if he does it with the intention, for example, of health, then certainly he would not sin at all. The same can be said about any other matter.


	The third assertion likewise is altogether alien from the truth: namely that in this question the matter concerns the obligation of the mother to conserve the life of the offspring. As is most evidently clear from the Constitution itself of Sixtus V, Effraenatam, here the matter concerns homicide; it concerns the deprivation of the life of the infant. To eject an immature fetus from the bosom of the mother is not simply not to conserve the life of the fetus, but positively to deprive him of life, through a positive action tending and ordered by its nature to the destruction of the offspring. If it were otherwise, it would have to be said that immature offspring can live equally in the womb of the mother and outside it, which is altogether absurd, with attention to the physical laws of nature; it would have to be said that to eject an immature fetus is only not to help him in prolonging life, and to bear oneself merely negatively as regards his death.



	Lastly, what is said in the fourth place about the invention of that instrument does not remove the difficulties and questions in this matter, but increases them. For the invention of that instrument can be praised as altogether useful for conferring Baptism on an infant in the best way in which it can be done, if the offspring survives after the death of the mother, or where the matter truly concerns mere acceleration of birth. Nevertheless, where the question is instituted about abortion itself, the adversaries assume as certain that, even in this case, without any controversy, it is lawful to confer Baptism by the help of such an instrument. But this is in no way certain. For since with the introduction of that instrument the afterbirth is cut, and that fluid in which the fetus floats and lives flows out, already that action, by nature and time first, is direct procurement of abortion, and then the conferral of Baptism; just as in craniotomy that action of bringing out the infant from the maternal bosom by forceps is first killing of the infant, and then extractive. Wherefore if it is lawful directly to procure abortion and to kill the infant in order to baptize him, then indeed it will also be lawful to confer Baptism in that way. Now St. Alph., l. 6, n. 106, says: "It must altogether be held ... commonly against some, that it is never lawful to throw an infant into a river in order to baptize him, although he is soon to die without Baptism; because it is never lawful for any cause whatever directly to kill an innocent.... And for the same reason it is not lawful to cut the belly of a mother very near death, so that her infant may receive Baptism, as they also commonly say ... from St. Thomas, who in 3 p., q. 68, a. 11 ad 3 expressly teaches this, saying: A man ought not to kill the mother in order to baptize the child; if, however, the mother has died, with the offspring living in the womb, she ought to be opened so that the child may be baptized.... With respect to the surgeon I say that then he can cut the mother if the danger of her death is remote; otherwise if it is proximate or probable. For just as it is illicit to kill the mother so that the child may be baptized, as we have seen with the common opinion from St. Thomas, so also it is illicit to expose the mother to probable danger of death.... But with respect to the mother ... I say that if the danger of her death is probable, she is neither held, nor can she by her positive consent concur in the incision; only she could and would be held to suffer it, if the surgeon, without her consent, while she bore herself altogether negatively, cut her, and probable hope were present that the offspring would be baptized, and the death of the mother were not certain; for in doubt probable on both sides she is held to prefer the spiritual life of the offspring to her own temporal life. But if her death is certain, and the salvation of the offspring doubtful, namely if the offspring is not certainly to be baptized, she is not held to lose life certainly." Now if it is not lawful to kill the mother in order to baptize the infant, if it is not lawful to kill the infant himself in order to baptize him, neither is it lawful directly to procure abortion in order to baptize the infant. For direct procurement of abortion is evil by its intrinsic nature, as homicide is evil by its intrinsic nature. Wherefore just as it is not lawful to throw a child into the sea in order to baptize him, so neither is it lawful, in order to baptize him, to eject him immature from the maternal bosom, by cutting the membrane in which he is enclosed; whence abortion must necessarily then follow. Nor indeed must it be passed over that, at least practically, it cannot be held as altogether certain that Baptism has been conferred on an infant still enclosed in the maternal womb. Benedict XIV, De Synodo, l. 7, C. 5; S. Alph. l. 6, n. 107; Billuart, Tr. de Bapt., D. 3, a. 3; S. Thom. 3 p., q. 68, a. 11 c. and ad 1.



	Therefore what is deduced as though a corollary, the lawfulness of abortion, must be converted into the opposite corollary, of the unlawfulness of abortion. But the confirmation which is taken from the doctrine of St. Thomas and the common doctrine of theologians concerning the unjust aggressor either proves nothing or proves the contrary. Truly what is assumed, namely that the death of an unjust aggressor in just defense follows only indirectly for the reason that the direct intention of the killer is borne only toward his own defense, is altogether false, and shows that Doctors of this sort have not understood, and perhaps have not even read, this question in the Angelic Doctor. The reason why it is lawful to kill an unjust aggressor is because it is lawful to repel force by force. That which is lawful is not to kill the unjust aggressor, but to repel force by force, which is an action well diverse: since it is an action which has a twofold effect, the defense of oneself and the killing of the aggressor. And thus the death of the unjust aggressor in just defense follows only indirectly, not because the direct intention of the killer is borne only toward his own defense, but because that action, to repel force by force, is an action indifferent of itself, having a twofold effect: the good of defending one's own life, the evil of offending the life of another; the good effect is intended, the evil is permitted. And indeed natural right and positive right, and all positive rights, do not proclaim that it is lawful to kill an unjust aggressor; but all rights proclaim that it is lawful to repel force by force. Whence commonly is added that well-known phrase concerning the moderation to be preserved of blameless defense, and this moderation certainly would have no place if it were lawful per se to kill an unjust aggressor, and if something else were not rather lawful per se, namely to repel force. C. Si vero 3, De Sent. excomm., says in so many words: all laws and all rights permit force to be repelled by force.



	Let St. Thomas be heard. 2. 2, q. 64, a. 7. The Angelic Doctor asks "whether it is lawful for someone to kill someone by defending himself"; and in order to resolve the question he establishes this principle: "It must be said that nothing prevents one act from having two effects, of which one alone is in the intention, but the other is outside the intention. But moral acts receive their species according to that which is intended, not from that which is outside the intention, since it is per accidens." With this principle established concerning the objective indifference of an action having two effects, and concerning the specification of the human act which turns around it, immediately the holy Doctor concludes as regards the act of repelling force by force: "Therefore from the act of someone defending himself a twofold effect can follow: one indeed, the conservation of his own life; the other, the killing of the invader. Therefore an act of this sort" - namely of self-defense, certainly not of killing the invader, as it would have to be according to the interpretation of the adversaries - "from this, that the conservation of one's own life is intended, does not have the notion of the illicit, since it is natural to each that he preserve himself in being as far as he can." But so true is it that the holy Doctor is not speaking of the lawfulness per se of killing the invader, but of the lawfulness per se of defending oneself, or of repelling force by force - for this is to defend oneself - that immediately he notes: "Nevertheless some act proceeding from a good intention can be rendered illicit if it is not proportioned to the end. And therefore if someone, for defending his own life, uses greater violence than is necessary, it will be illicit. But if he repels violence moderately, it will be lawful defense: for according to the rights, it is lawful to repel force by force, with the moderation of blameless defense. Nor is it necessary for salvation that a man omit the act of moderate defense in order to avoid the killing of another; because a man is held to provide for his own life more than for the life of another." Wherefore again that which is properly lawful is not the killing of the invader, but moderate protection, or repelling force by force; and this act is lawful, since, as is fitting, man intends in it the conservation of his own life, but by no means the killing of a man, even an unjust aggressor; for the killing of a man by private authority is altogether illicit. And that this, in reality, and not another, is the mind of the holy Doctor is clear not only from the preceding things, but also from those things which he soon adds; for he says: "But because it is not lawful to kill a man except by public authority on account of the common good, it is illicit that a man intend to kill a man in order to defend himself, unless he is one who has public authority; and he, intending to kill a man for his own defense, refers this to the public good, as is clear in a soldier fighting against enemies, and in a minister of the judge fighting against robbers; although these also sin if they are moved by private passion." Therefore no argument can be taken for the direct procurement of abortion from the common doctrine concerning the unjust aggressor, and in particular from St. Thomas, who, speaking generally of abortion in 4 Sent., D. 31, in the exposition of the text, affirms abortion to be a grave sin, to be numbered among malefices, and against nature. Let the adversaries see whether an act against nature can, from an otherwise honorable intention of the agent, become an action according to the order of nature.



	But as regards the first practical case: concerning the conferral of Baptism by the help of a little siphon, it has already been said. But what is asserted, that the mother is not held to undergo death so that she may conserve temporal life for her son, is most true if the matter concerns mere non-conservation of the life of the son, which indeed is verified in indirect procurement of abortion. And thus, where the necessity of mother and son is equal, we ourselves said above, cf. n. 6, from the common opinion of theologians, that it is altogether lawful indirectly to procure abortion. Lugo l. c. speaks of mere non-conservation of the life of the offspring. But if the matter concerns the positive deprivation of the life of the offspring, which is had in direct procurement of abortion, it is altogether illicit for the mother, whether on account of her own bodily health, or even on account of the spiritual salvation of the son, as we have already seen from St. Thomas, from St. Alphonsus, and from the common doctrine, to destroy the offspring by positive action. Through direct procurement of abortion, the mother by positive action ejects immature offspring from the womb, and does not merely cease to retain him in the womb. As regards Lugo, from what has already been said it can be sufficiently clear what his doctrine is.



	But so that it may be manifested more, how falsely Lugo is brought forward for direct procurement of abortion, and how false from the same Lugo is that doctrine concerning illicit procurement of abortion direct in intention, but not direct also in action, it is worthwhile to bring forward the entire sentence of Lugo, and it will also appear in what sense the words of Lugo, reported by the adversaries, are said by him. "If a drug," he says, l. c. n. 130-132, "is taken, and the same is true of the emission of blood by cutting a vein, directly for abortion, it is lawful in neither case" - namely of an inanimate and animated fetus. "But when a drug or remedy would not be taken directly for that end, but for protecting the health and life of the mother, again a distinction must be made according to what has been said above; for if it conduces to the life of the mother in no other way except insofar as it excuses abortion, then abortion is already directly intended, although it is not intended for its own sake, but on account of another end, as above we were saying about an action which can be useful for killing an enemy in no other way except insofar as it kills an innocent, and the same will have to be said in our case. But if that drug is useful for the life of the mother, yet consequently causes abortion, and outside the intention, then if the fetus is not animated, that remedy will be lawful, just as also that which is taken for health, although consequently, outside the intention, it is foreseen to bring the expulsion of seed, which is not intended, nor conduces to health, but is caused by that remedy through which health is obtained from another source, insofar as it purges other harmful humors. For the reason is the same as regards this concerning the expulsion of seed and of the fetus not yet animated: so that neither can be procured, each can be permitted indirectly on account of health, and in this almost all agree. The difficulty is whether also after the animation of the fetus it is lawful to take or apply such a medicine.... It must be said, speaking per se and with attention to the order of nature alone, that this can be done, because the mother is not held, with so great danger and detriment of her life, to procure and conserve the fetus; just as neither is she held, with danger to life, to nourish and retain a son already born, nor even to preserve milk in her breasts for nursing him, when for protecting her own life it would be necessary for her to dry up her breasts. Nevertheless the moderation pleases which Vazquez later added to this doctrine, saying that this is to be understood of emission of blood, a bath, or remedies of this sort, which do not tend to the killing of the fetus except negatively, by the withdrawal of fluid necessary for his sustenance, but not of remedies which would positively concur to the death of the fetus, such as a potion which by a positive alteration would kill the fetus; for this would be to give poison positively to an innocent, so that you may free yourself from death, which is never lawful"; such also would be to cut the membrane in which the fetus is enclosed and to eject him immature from the maternal womb; for this would be positively to deprive the fetus of life, so that you may preserve your own, which likewise is never lawful. It would certainly not be lawful to throw into the sea a man infected with plague, in order to free others from plague, or to throw him down from a high tower, although he would not be killed by iron. For it would always be directly to kill a man. But the matter is most clear: Lugo speaks only of indirect procurement of abortion; and if he moves a special difficulty in the case of an animated fetus, this certainly is not because he thought direct procurement of an animated fetus could be lawful, after he had affirmed the unlawfulness of direct procurement of abortion even of an inanimate fetus; but because even in only indirect procurement of abortion of an animated fetus there is a special difficulty, which can render the very indirect procurement of abortion of an animated fetus illicit. And thus Lugo, in affirming that lawfulness, restricts the question to the matter merely inspected per se, with attention to the order of nature alone, and so, speaking only generally, he affirms the lawfulness. Nor indeed can that withdrawal of fluid make difficulty; for as is clear from the whole context, Lugo certainly does not speak of that withdrawal of fluid, or rather outflow of fluid, which is had from the cutting of the membrane in which the fetus is enclosed, by the help of the more recent little siphon or another instrument. For he speaks of withdrawal of fluid which would be had by weakening the powers of the mother through emission of blood, through a bath, and remedies of this sort; and the cutting of the afterbirth through the aforesaid little siphon of the more recent authors certainly does not pertain to remedies of this sort.



	The other case concerning abortion directly to be procured in order to baptize the offspring cannot be admitted. The reason is clear from what has been said, from which it is also clear what must be said to the reason brought from Lugo. But as regards the reason brought from St. Alphonsus, from what has already been said it is first established what the opinion of the holy Doctor is concerning direct procurement of abortion. Whence it becomes clear that the reason of the holy Doctor, like the reason of Lugo, can be brought forward altogether beside the point for direct procurement of abortion, since St. Alphonsus, like Lugo, holds it to be illicit. But in order that the reason brought by the holy Doctor may be understood, it is necessary to weigh the whole context. The holy Doctor, l. 6, n. 106, teaches: "it must altogether be held that it is never lawful to throw an infant into a river in order to baptize him, although he is soon to die without Baptism." How then, in the same place, could he assert the very contrary, contradicting himself so openly, that a small loss of life can be neglected so that the infant may obtain eternal life? He indeed asserted this without any contradiction, because he was treating another question, of conferring Baptism through an action indifferent per se, having a twofold effect; and thus, with an action supposed that is not evil per se, as directly killing, but indifferent, the holy Doctor reasoned excellently, saying that in the case there is a sufficient reason for permitting or neglecting, namely by not impeding, that brief loss of life. But on the contrary, in the preceding question, concerning an infant to be thrown into a river in order to baptize him, the holy Doctor regarded that action as directly killing of the infant, and therefore illicit even for conferring Baptism on the infant. For immediately he added this reason: because it is never lawful for any cause whatever directly to kill an innocent. Hence in the following question he said: "But although it is not lawful to throw the child into a river, nevertheless it is lawful to baptize a child soon to die with water even cold, if no other can be had, even if it were feared that death would be accelerated from this: both because death then would not occur per se, but per accidens, since such an action per se tends not to killing but to ablution"; and with this supposed, then because, he afterward added another then because, saying: "then because in that case that small loss of life can be neglected, so that the infant may obtain eternal life." Wherefore the argument from St. Alphonsus can excellently and better be turned back. The expulsion of the fetus from the maternal womb, like his throwing into the sea, in order to baptize him, is not only not commanded, but altogether illicit, although the infant is soon to die without Baptism, because it is never lawful for any cause whatever, on account of any good intention whatever, directly to kill an innocent.



	It follows from what has been said that neither can the third case be admitted. What nature does by force of the natural laws which God has established, it does well; but we cannot always lawfully do that very same thing. It is altogether natural that man die, yet therefore it is not lawful to kill a man, or to accelerate his death, even by the briefest time, although he himself may suffer immense pains, and there perhaps would be proximate danger of death for others on account of the pestiferous infection of the disease. Pollution also is often natural; yet it is not lawful therefore to procure it directly. Similarly, although abortion follows from the laws of nature, and from the same laws the offspring dies before he is ejected from the womb, it is not therefore lawful to procure abortion directly. Cf. Gury-Dumas, Compend. Theol. Mor., T. 1, n. 402 ff.; Cas. Consc., T. 1, n. 402, 403, etc.



	Hence it is clear that laparotomy for extracting ectopic or extrauterine fetuses, still immature, from the bosom of the mother is also illicit. On the contrary, when necessity compels, laparotomy is lawful for extracting ectopic conceptions from the bosom of the mother, provided that the lives both of the mother and of the fetus are seriously and opportunely cared for, as far as can be done. -





Since they cannot be born, they often bring with themselves the death also of the mother.


	And the preceding doctrine, which already several years ago was publicly proposed in print, was afterward confirmed by several Decisions of the Holy Office, which are had in the Enchiridion Morale, ed. 4, p. 99, 100.




On the Response of the Holy Office Concerning Craniotomy

To n. 742 ff. -


	The doubt having been proposed by the Archbishop of Lyons: "Whether it can safely be taught in Catholic schools that the surgical operation which they call Craniotomy is lawful, namely when, if it is omitted, the mother and infant are going to perish, but if it is admitted, the mother is to be saved while the infant perishes?", the S. C. U. I. on 28 May 1884 responded: "All things having been weighed long and maturely, with account also taken of those things which, in this matter, were written by expert Catholic men and transmitted by Your Eminence to this Congregation, they judged that it must be answered: It cannot safely be taught. Which response, our Most Holy Lord fully confirmed." Immediately when a response of this sort of the Holy Office was published, doubt began concerning its value, namely whether it in reality settled the controversy and truly condemned the opinion concerning the lawfulness of that surgical operation. For there were not lacking, nor are lacking, grave theologians who thought and still think that that decree has no other value except merely disciplinary, and does not render improbable the opposite opinion concerning the lawfulness of craniotomy. Wisely, they say, the S. C. judged that it should be responded thus, both because each opinion is not without its own probability, and especially because in practice abuse would perhaps happen very frequently. At another time perhaps it will become probable which now is held as improbable or as slightly probable. For slight or light probability is more than sufficient, so that it can be said of an opinion of this sort, especially when the matter concerns so great harm to a third party: it cannot safely be taught. Therefore it will not be displeasing to students of moral matters briefly to weigh the force of the aforesaid decree.



	The preceding Response can be declared by a twofold consideration, extrinsic and intrinsic. Let us begin from the first. A similar question was proposed to the S. R. U. I. concerning Ontologism, namely: "whether the following propositions can safely be handed down": there follow seven noted propositions concerning Ontologism. The Sacred Congregation, Wednesday, 18 Sept. 1861, wrote back: "The Eminent and Reverend Lords, with the vote of the Lord Consultors having been had beforehand, after maturely weighing all and each of the propositions enunciated above, responded to the proposed doubt: Negatively," namely: that they cannot safely be handed down.



	By this decree theologians and philosophers themselves understood a true condemnation and proscription of the doctrine. Wherefore those who defended Ontologism attempted to show that in those seven condemned propositions there was not contained the doctrine of Ontologism which they themselves were defending, but another doctrine well diverse. Cf. the little work of the most learned philosopher and theologian Joseph Kleutgen, L'Ontologismo e le sette tesi censurate dalla Sacra Inquisizione, Rome, with the types of the "Civilta Cattolica," 1867, p. 10 ff.



	Nor only did private and public Professors interpret that decree in this way, but also the Roman Congregations themselves understood that decree in this sense, namely of true condemnation and proscription. These things are read in the decree transmitted by His Eminence Cardinal Patrizi to His Eminence the Cardinal Archbishop of Mechelen concerning the philosophical books of G. C. Ubaghs, dean doctor in the University of Leuven. "Moreover, what already, as from my letters given to the individual Bishops in Belgium on 11 Oct. 1864, the aforesaid Cardinals had reserved to themselves to do, they undertook to examine other doctrines which are contained in the more recent editions of the works of the same author. And indeed they had to perceive that in those books doctrines fully similar to some of the seven propositions are handed down ... which the Supreme Congregation of the Holy Office on 18 Sept. 1861 judged could not safely be handed down; ... hence it will be altogether necessary that not only those books and those similar to them be kept away from the Catholic University and from all schools, but also," etc. Rome, 2 Mar. 1866. Cf. the cited little work, p. 84 ff.



	After the decree reported in the preceding number, new doubts arose on the part of the defenders of Traditionalism and Ontologism. For they said that the decisions given were disciplinary, not doctrinal; that they could not teach, but could keep in heart, those things which before were handed down; and that these were still probable and lawful. When these things had been denounced to the Supreme Pontiff by His Eminence the Cardinal Archbishop of Mechelen and the other Bishops of Belgium, in letters given 1 Aug. 1866†, His Eminence Patrizi, in the name of the Most Holy Father, wrote these things back to them: "In the letters ... given to the Most Holy Pius IX, judgment is sought from the Apostolic See concerning certain doubts raised ... about the responses of the sacred Congregations of the Holy Office and of the Index, sanctioned by the authority of the Supreme Pontiff both in the year 1864 and in this year 1866. But these are not such doubts as require a new interpretation and declaration of a matter already defined; for to dissolve these thoroughly, there is more than enough through the very responses of the Sacred Congregations. Indeed, it was heard not without wonder that doubts of this sort had been proposed.... Now Catholic men, but much more ecclesiastics, have this duty, that they subject themselves fully, perfectly, and absolutely to the decrees of the Holy See, with contentions removed from the middle which would obstruct the sincerity of assent." Rome, 30 Aug. 1866. Cf. the cited little work, p. 86-89.








	After the preceding letter had been received, His Eminence the Cardinal Archbishop of Mechelen and the other Bishops of Belgium, on 17 Dec. 1866, gave letters to the Rector and Professors of the University of Leuven, in which, speaking of the resolution of both Congregations, of the Holy Office and of the Index, of 2 March 1866, cf. above n. 5, they assert these things: "These decisions are so clear that the cause is to be regarded as definitively decided. But we know that the most firm will of the Most Holy Lord is that, errors having been removed, all think the same. Therefore, so that all dissensions may remain extinguished forever, and in a question long agitated and now defined nothing may remain to be wished for or awaited, we send the formula of letters to be subscribed by all who either handed down the reproved doctrines, or in some way adhered to the same." But in the formula it is said: "I subject myself fully, perfectly, and absolutely to the Decisions of the Holy Apostolic See of the day 2 March and 30 August of this year 1866, cf. above n. 4, 5, and from my soul I acquiesce. And therefore from my heart I reprove and reject any doctrine opposed," etc. Cf. the cited little work, p. 90, 91.



	Retraction of Ontologism, by force of the condemnation pronounced by the Holy Office, was required from Rev. D. Ugonin, when he was proposed for the Episcopate. This was the formula of retraction: "Since I, the undersigned, have received from His Eminence and Most Reverend Lord Archbishop of Myra, Apostolic Nuncio in France, that the doctrine which I set forth in my philosophical work on Ontologism (Etudes philosophiques, Ontologie) is disapproved by the Holy Apostolic See, as one which especially, whether explicitly or implicitly, favors those propositions which the S. R. and U. I. decreed in the year 1861 cannot safely be handed down; I myself, with no delay interposed, freely and spontaneously declare that I hold and disapprove the aforesaid doctrine in exactly the same way as the Holy See judged, as deviating more or less from the sound principles of philosophy; and at the same time I promise that, as far as is in me, I will take care in the future that it no longer be handed down in schools. Given at Paris on 13 Oct. 1866." The cited little work, n. 15. Cf. also the Letter of Leo XIII, Litteris ad te, 1 June 1889, concerning the forty Propositions of Rosmini condemned by the Holy Office.



	Therefore if craniotomy was condemned by the Holy Office in the same way as Ontologism was condemned, if parity stands for both condemnations, certainly it appears how great is the force of that juridical censure concerning craniotomy, it cannot safely be taught. Nor indeed may it be objected that proscriptions and decisions intervened not once, but several times, against Ontologism on the part of the Sacred Congregations and of the Holy See itself, which has not yet been had against craniotomy. For those repeated proscriptions and decisions do nothing other than inculcate and confirm that first condemnation of the Holy Office on 18 Sept. 1861, by force of which His Eminence Cardinal Patrizi, in his Letter and Decree of 2 March 1866, pronounces books infected by that doctrine to be kept away from the University of Leuven and from all schools; and the Most Reverend Bishops of Belgium regard the cause as definitively decided; and the cause was also concerning Ontologism; and, errors having been removed, they exhort all to subscribe to sound doctrines. But that Decision of 28 May 1884 was again confirmed by the Holy Office on 19 Aug. 1889†. Cf. Enchirid. Moral., ed. 4, p. 99.



	Let us now make a step to the intrinsic consideration of the matter. That is called safe which is without danger. Therefore an opinion which cannot safely be taught is an opinion which cannot be taught without danger. And thus in the cited Decree of 2 March 1866, given through His Eminence Patrizi, after it had been affirmed that in the philosophical books of G. C. Ubaghs "doctrines plainly similar to some of the seven propositions are handed down ... which the Supreme Congregation of the Holy Office on 18 Sept. 1861 judged could not safely be handed down," it is then said that in the same books doctrines or opinions are found which cannot be handed down without danger.



	Now this danger is danger of error, if we wish to understand the aforesaid decision of the Holy Office in its proper and obvious sense. For it is said that it cannot safely be taught, and danger in teaching some opinion properly and in the obvious sense is nothing other than danger of error. Wherefore that Decree is not merely a certain disciplinary prohibition of teaching or handing down that opinion in public schools or even private schools; but it is a true doctrinal judgment concerning the truth and falsity of the same opinion, which consequently can no longer be handed down in all schools, but must be kept altogether away from them.



	Nor indeed should it be said that this danger is to be understood from the subject matter, which is a certain practical matter. For the matter with which it is concerned is practical and most practical, but it is a matter not regarding ecclesiastical and positive discipline, but regards morals and touches the natural law itself. Wherefore from consideration of the subject matter it does not follow that that decree is merely disciplinary, but that it is doctrinal in the matter of morals. For that decree involves this in other words: that opinion concerning craniotomy cannot be taught without danger of error in the matter of morals. Nor should one press by saying that it can very well happen that that opinion cannot safely be taught, even speaking speculatively, because practically someone could easily abuse it, by applying it badly to practical cases, and by not rightly distinguishing the cases in which it can lawfully be given to execution from the cases in which this is altogether illicit. This insistence is not valid; for this confusion of a case of lawful application and a case of illicit application is impossible, and therefore that danger is not this danger, of badly applying the aforesaid opinion practically, and of confusing case with case. Truly the opinion concerning craniotomy in the abstract, considered according to itself and generally, was not condemned; but the opinion concerning craniotomy in the concrete, according to determinate circumstances, and considered in particular, was condemned. For the question proposed, which the Sacred Congregation resolved by its decision, is not: "Whether it can safely be taught in Catholic schools that the surgical operation which they call Craniotomy is lawful," thus generally, but in that peculiar and determinate case concerning which there was question and controversy among theologians, "namely when, if it is omitted, the mother and son are going to perish; but if it is admitted, the mother is to be saved while the infant perishes." Certainly in this case the doctrine concerning craniotomy is declared dangerous. Therefore the very application to the determinate case is declared a dangerous doctrine; it cannot safely be taught. Therefore that danger is not the danger of practical abuse, the danger of illicit application, but is the danger of error in the opinion enunciating the lawfulness of craniotomy in that aforesaid case.



	But it is still objected that the aforesaid opinion could well be called not safe, although determined to that peculiar case concerning which there was question, on account of the very practical danger of discerning the case of true necessity: namely that, if craniotomy is omitted, the mother and son truly are going to perish, but if it is admitted, the mother truly is to be saved while the infant perishes. This cannot reasonably be objected. For that case of necessity is supposed certain in that proposition concerning the lawfulness of craniotomy. Only in such a hypothesis was the question being made by Theologians and proposed to the Sacred Congregation, and the Sacred Congregation certainly understood it in this sense; for it says in its Response, "with account also taken of those things which, in this matter, were written by expert Catholic men and transmitted by Your Eminence to this Congregation." Besides, this objection would then have force, when in reality that case of necessity would be difficult to know; but where the matter concerns craniotomy the matter is most clear and subject to no difficulty, unless the Surgeon is wholly stupid, which is per accidens and is not attended to in the condemnation of a general proposition. For the matter is considered per se.



	One danger is intrinsic, another extrinsic; likewise one is proximate, another remote. The danger of error in asserting the lawfulness of craniotomy cannot be from a circumstance extrinsic to craniotomy itself, insofar as it is employed in such circumstances of things as render it illicit. For, as was just observed, the lawfulness of craniotomy in general is not condemned, but the lawfulness of craniotomy in the aforesaid circumstance of the death of the mother and son if that operation is omitted, and of the safety of the mother and death of the son if it is done. Now if any circumstance can be imagined which could render craniotomy lawful, certainly it is no other than the one just enunciated, when without that operation neither mother nor son is saved, but with it employed, the son is not constituted in a worse condition and the mother is saved. But the Holy Office, in this very case, declares that it is dangerous to teach the lawfulness of craniotomy. Therefore the danger of error is intrinsic to craniotomy itself, namely because it is the direct killing of an innocent. The danger of error is intrinsic to the very complex, that is, to craniotomy clothed with the aforesaid circumstance; for in that complex craniotomy remains with its whole nature, which is by no means changed by that most favorable circumstance. Now if the danger of error is intrinsic, namely by force of craniotomy itself, that danger of error consequently cannot be remote, but is proximate and most proximate; for nothing is more proximate to some thing than its intrinsic and intimate nature. Therefore the lawfulness of craniotomy cannot be taught without proximate and intrinsic danger of error.



	An action which is a danger of sin is an action distinct from the very action of sin, and it is sin not properly and strictly speaking by reason of itself, but by reason of that action sinful in itself with which it is connected. Likewise an opinion containing danger of error is an opinion distinct from another certain and unshaken doctrine against which that opinion contains the danger of erring, and thus it is connected with it insofar as it is opposed to it. Therefore generally, and speaking per se, an opinion which cannot safely be taught, or which contains danger of error, is an opinion which, although in itself it is not error, nevertheless is connected with error; at least insofar as of itself and in the obvious sense, and not per accidens from mere lack of consideration, it labors under equivocation between error and truth in such a way that it easily turns toward error rather than toward truth, and he who adheres to it is judged indeed to embrace error, not truth. Yet when, from the subject matter, a proposition is so determined that no way lies open to truth, although it is defined merely as not safe, and by reason of the note or censure itself cannot be held except as merely dangerous, or containing danger of error, nevertheless consequently that proposition is to be held as error, namely by reason of legitimate deduction. And hence it is easily explained why, although those seven propositions of Ontologism were not marked with another censure than that they cannot safely be handed down, nevertheless in the Schools they were commonly held as altogether improbable after that Decision of the Holy Office. The same seems to happen in our case. For no true sense can be imagined, since in the most favorable case itself it is said that it cannot safely be taught. Wherefore it does not appear how craniotomy can still be probably defended.



	That adverb safely can be declared in another way; but the conclusion is almost the same. That adverb can be resolved into an adjective, and then the understood substantive is to be sought. Now this substantive, which can be thought of more favorably in the present matter, is conscience; so that it cannot safely be taught is the same as it cannot be taught with a safe conscience. This interpretation, which pertains especially to a moral and practical matter, seems altogether to agree with the decision of the Holy Office of which we treat; for in it the matter concerns a moral and practical thing. Now in Moral matters, that opinion is called safe in the merely speculative order which someone can hold in mind and externally teach to others without danger and fear of erring against some certain law or precept. In our case that certain and unshaken law is the law, Thou shalt not kill. Wherefore that craniotomy cannot safely be taught in that case set forth above is the same as that craniotomy cannot be taught without danger and fear of error against the law, Thou shalt not kill. But this danger and fear of error would then, on the part of the thing, remain a mere danger of error and would not consequently become error, if a case could be given in which in reality the law Thou shalt not kill would not be broken. But this case cannot be given. For if this case were given, it would be no other than the proposed case itself. But that proposed case would then, on the part of the thing, remain a mere danger of error and would not become error directly against that law Thou shalt not kill, since it would not already be ultimately determined by every favorable circumstance, and could still be determined further. Therefore, although by force of the condemnation that opinion is only a not safe doctrine, nevertheless in reality by force of the matter that opinion becomes altogether improbable.



	But someone will ask why then the Holy Office negatively said that opinion was not safe, and did not positively say that it was erroneous, if not safe is in reality the same as erroneous? First it is answered: it did not say this, because this was not being asked, but that; and the Sacred Congregations respond to proposed doubts with customary formulas, nor in their brief responses are they accustomed to make a treatment of the matter in question, so as to set it forth and explain it. Secondly it is answered: although the not safe opinion in our case, by reason of the matter, by legitimate conclusion, falls back in reality into an erroneous or false opinion, nevertheless that theological censure, not safe, is not the same as another censure: erroneous or error, which is a far graver censure. We contend the former, not the latter. But we say erroneous or false, also to narrow the signification of error, since strictly speaking error and false are not the same.





"From Augustine in the Enchiridion, cap. 17, and Contra Academicos, cap. 4, to err is nothing other than to approve true things as false, or false things as true. In this signification error is nothing other than a false proposition, and thus it can be found not only in the matter of faith or Theology, but also in any natural or human matter whatever; but according to the common manner of speaking, error, as though by antonomasia, in each matter is accustomed to signify not any false judgment whatever, but, by a certain exaggeration, that which is more evidently or more certainly false." Suarez, De Fide, D. 19, S. 2, n. 11. Hence the same Suarez, discoursing concerning an erroneous proposition, insofar as it is distinguished from a heretical one in theological censures, says that it is one "which is opposed to a truth certain by theological certainty, which does not attain the certainty of faith; because in no way is it immediately revealed, as is supposed; but it is a conclusion evidently inferred from one proposition of faith and another evident by the natural light.... A proposition contrary to such a proposition does not attain the grade of a heretical proposition, because it does not have the highest opposition to a proposition of faith, such as an immediate one is. But that it is erroneous is manifest, because after a heretical proposition, it has the highest repugnance with the truth of faith, namely mediate, through evident inference." l. c. n. 14. The doctrine of Cardinal Lugo is the same, De Fide, D. 20, S. 3, n. 73: "The word error, taken most broadly, can be attributed to any false proposition in any matter; for he who believes the false as true errs from the true and is deceived. Commonly, however, that word is accustomed to be restricted to the false which is opposed not only to the true, but to the evident, or certain, which among all is commonly known certainly. Nor is any false opinion in Philosophy called error, but one which is opposed to a doctrine certain and received as such among philosophers. Wherefore in Theology only that is called error which is opposed to some certain truth which among Catholics and Theologians is held as certain." But insofar as error is a special censure below heresy, according to the same Lugo, "error properly is that which is opposed not immediately, but only mediately to the doctrine of faith, insofar as it immediately denies a proposition which is not of faith, but only a theological conclusion, evidently deduced from one proposition of faith and another evident by the light of nature." l. c. n. 78.


	Wherefore if that censure, it cannot safely be taught, is taken altogether properly and strictly by reason of itself, according to the general rule of interpreting condemned propositions, the aforesaid opinion concerning craniotomy is a dangerous opinion, which namely cannot be taught without danger of error; but consequently it is also a dangerous opinion, which cannot be reduced to practice without danger of sin. But if the censure, it cannot safely be taught, is considered in the subject matter, that same opinion concerning craniotomy is simply false, and in this sense it can also be called not safe, dangerous, in the true and proper sense; for it contains an intrinsic and proximate danger of denying an evident, certain, and universally received truth, namely Thou shalt not kill.



	The doctrine set forth in the present Commentary can be confirmed by another Response of the Holy Office, 14 Aug. 1889, which was published after the present Commentary had been issued. It is of the following tenor: "In Catholic schools it cannot safely be taught that the surgical operation which they call craniotomy is lawful, as was declared on 28 May 1884, nor any surgical operation directly killing of the fetus, or of the mother bearing it."



	Lastly it must be noted that if craniotomy cannot safely be taught, neither can direct procurement of abortion be safely taught in the same circumstances. This follows by legitimate reasoning. For first, the arguments by which craniotomy was defended are the same as the arguments by which direct procurement of abortion is defended. Besides, it matters little whether the infant's head is cut apart or compressed, or the infant is infected with poison, or an immature fetus, by mere ejection from the maternal womb, directly and per se is deprived of the natural element altogether necessary to him for life. It is indeed the same thing to kill a man by iron, by poison, or by throwing him into fire or immersing him in water.






On the Dominion of Authors

To n. 875 ff. ON THE DOMINION OF AUTHORS


	"It is certain," says Fr. Gury, Comp. v. 1, n. 566, "that any man has by natural right a right in the fruit of his industry and of his talent. For if a thing bears fruit for its owner, a fortiori this ought to be true of internal faculties, since nothing can be more proper to man. Therefore anyone can use to his own advantage those things which he has thought out by his own talent in the sciences. Therefore the inventor of some art has a strict right that his secret not be stolen and, against his will, divulged to the public. But if this happens, the damager, according to the measure of the injury inflicted, is altogether held to restitution. But the difficulty is whether an author, once his works have been emitted into the light, can keep them proper to himself and exclude others from their use."



	This use, of which the question treats, is that by which others commit works once published to the press themselves, and sell them for their own profit. If the author retains to himself a right of property absolutely and unlimitedly in his works already emitted into public light, certainly he can impede others from publishing and selling his works; or, as is commonly said, the author can reserve to himself the right of property as regards this use. But if the author now retains no right of property for himself in those works, he cannot reserve to himself the aforesaid use, of publishing and selling the book.



	This question can be treated from natural right and from positive right. If natural right is considered first, there are those who hold that the aforesaid right of property, from natural right, altogether strictly belongs to the author. The reason is because if the law of nature itself demands that to each be preserved his own right in the fruit of his industry and talent, and no fruit of industry in our matter can be perceived unless the work is handed over, as they say, to the community, certainly the same law of nature demands that this handing over or publication of the work to the community not deprive the author of the fruit of his industry. On the contrary, there are those who hold that the author, by the right of nature, does not have a right in his work once already published and made public, because a thing once handed over to the community becomes by that very fact of common right; and therefore the right of nature cannot demand that the author be able to reserve to himself the use of the work and exclude others from publishing and selling it.



	In order that the question be rightly resolved, the strict demand of right must be distinguished from fittingness or congruity and equity. Furthermore, a book formally considered, namely as regards that series of doctrine and its exposition and explanation which it contains, must be distinguished from a book materially considered, namely as regards that material edition which the author made. Now the question concerns neither mere congruity of right nor mere equity, nor is a question moved concerning the material edition made by the author himself. It is evident that it is altogether fitting and equitable that the author be permitted to enjoy the advantage and profit which comes from a book composed by him, and he perhaps will be able to perceive this advantage and profit only in small part unless the right is reserved to him of excluding anyone else from the aforesaid use of his book. Wherefore a positive law acceding and defining a right of this sort is certainly an altogether just law and obliging in conscience; and with that law standing, the author has a strict right of property in his own book. Likewise it is evident that the author, by natural right itself, has a strict right of property in that edition of his book which he himself took care to have made in his own name.



	But if the discussion is of the strict demand of commutative justice, from natural right, and of another edition of the book to be made and sold by another in his own name, it seems far more probable that this is not opposed to natural right. And indeed the right of property is either a right in the substance itself of the thing and its utility, or in one or the other only. If the matter concerns the substance itself of the thing, since truth is the proper object of the human intellect, as soon as truth and a complex of truths has been published in public light, it becomes the property of each one. Wherefore, just as as soon as an Astronomer has manifested the existence of some star in the sky, all can see it, nor can the Astronomer retain to himself the right that he alone see the star with the exclusion of others, or that they at least pay some tribute to him if others wish to see the star in the sky with their own eyes; so the author of a book, as soon as he has publicly set forth some truth, or series of truths, certainly cannot impede others from understanding the truth, with no tribute paid to him, and perhaps even persuading themselves of it better than he himself. And this is confirmed from the very intention and scope of the writer, preacher, professor: for all these intend that readers and hearers be persuaded and make the doctrines handed down their own. And this is their greatest praise, if they obtain it.



	Nor indeed can any difficulty be taken from the disposition of things, order, exposition, and the very diction or writing by which things are enunciated and manifested to others. For all these things are reduced to the truth itself and to art and science, which by natural right pertain to all. Nor indeed can there be any right of property in these things, since they can be useful to all; nor do they have in themselves the limitation which material goods have, so that if they serve and are useful to one, they cannot serve another, nor be useful to him. Does the author of a book understand and reason less because others understand what he taught in the same way, and reason in the same way as he does?



	Hence another point is most easily demonstrated: once a work has been emitted into public light, the author does not preserve dominion in the use of his work, formally inspected, as we have already explained in n. 4; and in this sense we always speak of the author's dominion, and the question is debated among doctors. Truly, if the author does not preserve dominion in the substance of the thing as soon as the work has been made public, how, dominion in the substance having been transferred, will he himself preserve dominion in the use? If this could be done, someone could also by mutuum transfer to another the dominion in the substance of money, with the dominion of the use of the money reserved to himself, which afterward he would sell.



	Besides, if the author preserves to himself dominion of the use of truths which he perhaps found, explained, and ordered, someone could not use them by study and meditation, and from them proceed by reasoning to other truths perhaps also to be found, as can easily happen in the chemical, physical, mathematical arts and sciences, etc., by proceeding even to the practical application of those truths, which indeed is of the greatest utility and also of the greatest profit. Likewise someone could not publish another's book with notes added for explaining things; nor could he refer texts from another's book in his own book; nor could he thoroughly refute another's book, and remove all authority from it as erroneous, scandalous; which imports dominion not only in the use but also in the very substance of the thing, which he destroys as by his own right.



	Once the use of his book, publicly published, has been reserved to the author, to the professor in his lecture which he gives in a public academy, to the preacher in his sermon which he gives in a public church, now another writer cannot use that book for composing another and better book, since it is easy to add to inventions; now a hearer could not repeat the lecture to friends and discourse about it in another academy; now another preacher, retaining well by memory the sermon he has heard, could not without sin of injustice deliver the same sermon to the people, and perhaps with greater fruit on account of his personal qualities. But it matters little, as is clear, whether someone retains by memory a lecture pronounced by mouth, a sermon heard, and repeats it to others, or learns by memory and repeats another's lecture or another's sermon published in type. Likewise it matters little that someone repeat another's lecture or sermon orally to others, or transmit it by letters to friends, or by lithography, or even by public type, in the same language, or in another, or even in different languages. But since here one's own talent, one's own ability, one's own industry and labor also intervene, why can someone not perceive the fruit of his own talent and labor, or why must he abstain from exercising his own talent, from exercising his own labor?



	Moreover, if the author had the aforesaid dominion in his own work, he could transfer it by testament to his heirs, and they to others. Now those who defend the aforesaid dominion of authors are content to assert it only for a determinate time. This limitation shows that in reality, in this question, the strict demand of right is confused with mere fittingness of right and natural equity. Likewise, if the author cannot claim for himself an absolute right in the use of his own book, how is a right of this sort restricted at least to excluding others from publishing and selling the book? For among the other uses of a book this also is numbered. And if someone buys a book, and thus by purchase has made it his own, materially also inspected, how can he be impeded from publishing that same book himself, and selling it in his own name, at his own expense and profit? If someone has a nursery of trees and sells trees, he certainly cannot prevent another, having bought a tree, from himself forming a nursery and then himself also selling trees from it, at his own expense and for his own profit. The same is altogether valid concerning another edition of a book.



	Nor indeed does the argument of the adversaries prove anything; for since it proves too much, it proves altogether nothing. Truly, what is assumed is certainly true, that the very law of nature demands that to each one his own right in the fruit of his industry and talent be preserved. But a fruit of this sort is that which the author in reality perceives from the edition and from the editions which he himself makes of his own book. That a fruit of this sort also extends to editions made by another, or that another is therefore impeded from making these editions, is not drawn from that; indeed the contrary follows: for another uses his own talent, his own industry and labor, and therefore possesses and enjoys by right its fruits. The other point which is added, that the same law of nature demands that, if no fruit of our industry can be perceived unless the work is handed over to the community, that handing over not deprive the author of the fruit of his industry, likewise proves nothing. For first this would prove that the handing over of dominion in a mutuum ought, a fortiori, not to deprive the owner of money of the fruit to be perceived from money. Moreover, if the author of a book, lest he be deprived of the fruit of his industry, can impede another from publishing the book, translating it into another language, etc., a merchant, businessman, craftsman, etc., can impede other merchants, businessmen, craftsmen, from exercising the same commerce and business and the same art; for from that he is deprived of the fruit of his industry. Nor is it of force that he himself found the mode of manufacturing goods, of conducting business in such or such a way, of exercising the art. This is opposed to common sense itself and to the practice of the God-fearing. And thus if someone discovers a way of finding water in fields and publicly manifests it, who would ever impede proprietors of fields from finding water in their own land, or impede others from exercising this art and perceiving profit from it? Nor is it true that then the author of a book, for example, could perceive no fruit of his talent and of his industry. He certainly perceives the fruit of that edition, or of those editions, which he himself makes. This one thing is true in the case, that the author of a book does not perceive every fruit which can be had from it. But this contains no difficulty. For this is verified almost everywhere in all contracts. And thus he who sells a horse perceives only the price of the horse. The buyer uses the horse for several uses, and by his own industry perhaps earns each year money exceeding the very price of the horse. Nor could someone say that the law of nature demands that, if no fruit of his own thing can be perceived unless the dominion of the thing is handed over to another, that handing over not deprive the owner of the fruit of his own thing. Once the handing over of dominion has been made, that fruit is no longer the fruit of his thing, but of another's; and the thing bears fruit for the other owner, not for the prior owner, whose thing it no longer is. Besides, if someone attends even lightly to the force of the argument brought forward, it is plainly such that it altogether concedes what the adversaries affirm, namely that the thing is handed over to the community, and consequently that the author is deprived of that right of property, and that the thing becomes of common right. But what is asserted, that even in such a case the law of nature demands that the author not be deprived of the fruit of his industry, is consequently said indeed of congruity, of a certain fittingness, of a certain natural equity, but logically it cannot be said of strict right by force of commutative justice.



	With these things presupposed, we now resolve various particular questions. And first: does he violate another's right who publishes in type a manuscript work without the consent of the author? R. Affirmatively. The reason is that the work, so long as it has not been emitted into the light, remains altogether under the dominion of the author. Wherefore such a usurper is held to restitution of the manuscript and compensation of damages.



	Likewise, does he violate another's right who publishes in type the lectures of some professor, or the sermon of an orator? R. There are those who generally affirm this, even concerning a public lecture or sermon. The reason is that to teach or preach publicly is not to hand one's work over to another for publishing or selling. But it seems that a distinction must be made. For if the matter concerns a private lecture, a private sermon, it is a clear thing that the professor or preacher retains his whole right in his lecture or sermon. But if the matter concerns a public lecture or sermon, the argument already made has force: that the thing has already been handed over to the community, and by that very fact has been made of common right. And this is confirmed by the fact itself, for there is no one who condemns as injurious to others those who publish public speeches in type, in newspapers, of Deputies or Senators in Parliaments, or of others in public assemblies. The very words of the Supreme Pontiff in public receptions of the Christian faithful are publicly published, and there is no one who accuses this as a grave sin against justice.



	Can a recently published book be committed to type in another place without the permission of the author? R. If the matter concerns a very distant place, those Doctors themselves who contend that by the right of nature the author retains the right of property in his book to be published again, so that others are excluded from such a right, concede that in such a case a right of this sort seems less to be urged; since an edition in very distant regions less impedes the author from perceiving a congruous fruit of his industry. And this reason still more clearly shows that the author in reality does not retain a right of property in his work; since if he retained that right, it would matter little whether the book is published in a neighboring or distant region without permission, against the will of the author. Certainly it matters little, as regards injustice, that someone occupy another's house, another's field, and use and enjoy them against the will of the owner in a neighboring or most remote region. Nor is it of force to say that someone in such a most remote region could not defend and protect his right of property; otherwise, as the Doctors themselves shrewdly note, it would be lawful for anyone to take crops or grapes for himself at will, because the owner of the field or vineyard is not able to guard them. But if the matter concerns a neighboring place, and treaties are present between various dominions, by force of which the author can enjoy the same right elsewhere as in his own country, commutative justice is certainly wounded, and the violator of another's right is held to compensate damages according to the norm of the laws. But if no convention is present between various regions, since law has no force outside the territory of the legislator, although perhaps such a law is present in the place of the author, nevertheless in another place the editor of the book is not bound by it; and therefore the matter is to be defined only by natural right. But by natural right a right of property of this sort is none, or is very uncertain. Therefore he who uses his own right and publishes another's book cannot be accused as a violator of another's right and as a damager. And this is much more valid if someone did not merely publish another's book, but first translated it into another language. For then one's own industry and one's own labor enter still more.






On Grave Matter in Theft

To n. 1297 ff. ON GRAVE MATTER IN THEFT


	The reason for doubting in this matter is that it seems necessary at present to exceed the limits fixed beforehand both by the older Theologians and also by St. Alphonsus, l. 3, n. 527, 528, because from their age up to our own no slight difference is detected concerning the value of money. For all now complain that the prices of things have grown notably in comparison with past times, or, what comes back to the same thing, that the value of money has decreased. Whence it is necessary that grave matter in theft now reach a greater quantity of money. But on the contrary it seems that one must not depart either from the opinion of the older theologians, which is always to be held in the greatest account in a moral matter, nor, and much less, from the doctrine of St. Alphonsus, which had special approval from the Holy See. Moreover, although it must be conceded that, according to the variety of times, variety has also been introduced in the value of money, nevertheless if a proportion of this sort were to be preserved, since now the prices of things have grown immensely, the grave quantity in theft would also have to be increased immensely, which would yield to the evident harm of Society. To resolve this question we inquire into three things: 1. How many kinds of grave matter are to be distinguished in theft?



	What in our age is to be judged matter both relatively and absolutely grave in theft?



	What is to be judged concerning the proposed reasons for doubting?






	As regards the first question it is enough to note that, properly speaking, grave matter in theft is always relative, nor can it be absolute. The reason is because, as the Angelic Doctor says, 2. 2, q. 73, a. 3, "sins which are committed against one's neighbor are to be weighed per se according to the harms which are inflicted on the neighbor, because from this they have the notion of fault. But the harm is so much the greater, as a greater good is taken away." Notwithstanding this, theologians commonly distinguish in theft absolutely grave matter and relatively grave matter. Relatively grave matter is that which is grave with attention to the conditions of the person in particular, to whom a grave harm is in reality brought. This is altogether consonant with the doctrine of St. Thomas just set forth, l. c. and q. 66, a. 6 ad 3. But as regards absolutely grave matter, Scavini, Milan ed. 1874, book 2, n. 697, says: "theft will be absolutely grave when, independently of the damage which the owner suffers, in the sense of men it is judged per se to suffice for constituting a lethal sin." This definition is either inexact, as incomplete, or in reality says and explains nothing; because, if precision and abstraction is made from the harm of the neighbor, no judgment of grave matter can be formed. And if the common sense of men judges such or such matter grave, it judges so because in such or such matter it considers grave harm of the neighbor. Otherwise that judgment of common sense would be a judgment without foundation and sense. Absolutely grave matter, according to the common doctrine of Theologians, is matter which is grave with respect to all, of whatever condition they may be, whether they are poor or rich; whether they are individual persons or moral persons; as that which in any conditions of state whatever always brings grave harm to the neighbor, for such a place or time. It is said for such a place or time, because the same thing in this place or time, on account of abundance, is esteemed little, and consequently its taking away inflicts light damage; but in another place or time, on account of rarity and necessity, it becomes of greater value, and consequently the taking away of the same thing brings grave damage. Hence what the same Scavini adds, l. c., is also inexact: "But it is clear that the determination of absolute matter, and matter in itself, for judging concerning the gravity of sin, ought to have place only then when the state and condition of the damaged person is unknown." And he asserts this absolutely grave matter to be about five or six lire.



	Aptly Lugo, de Iust. et Iur., D. 16, S. 2, n. 23: "And indeed it cannot be denied that the malice of theft is respective, nor has anyone denied this. For although they say that some matter of theft can be given which is grave absolutely, and another respective..., nevertheless they do not will that it be grave without any respect to the damage of the neighbor; but they only signify that there is some matter of such a kind through which grave damage is inflicted on all, and therefore, with such matter standing, there is no need to examine and weigh the condition of the person suffering damage, since it is established that every person, of whatever condition he may be, suffers grave damage from theft of this sort. Nor can it be denied that some matter exists which is not grave with respect to all, but is light with respect to one and grave with respect to others.... For the gravity of the malice is taken from the gravity of the damage inflicted; but the gravity of the damage comes from the greater need by which the neighbor needs that thing. Wherefore, since not all equally need the thing which is taken away, it follows that they do not suffer an equally grave injury, and therefore one person can suffer a light injury, another a grave injury, through theft of an equal sum."



	As regards the second question, there is a twofold criterion or rule for judging and determining matter relatively grave. For one criterion is intrinsic, the other extrinsic. Let us speak first of the intrinsic. That which reasonably and, speaking per se, brings grave displeasure to our neighbor is a grave sin against charity; and if justice enters into it, it is a grave sin against justice, which obliges more strictly than charity. The Angelic Doctor, 2. 2, q. 66, a. 6, uses nearly this reasoning to prove that theft per se is a mortal sin. "Mortal sin," he says, "is that which is contrary to charity, insofar as it is the spiritual life of the soul. But charity consists principally indeed in the love of God, secondarily in the love of neighbor, to which it pertains that we will and work good for the neighbor. But by theft man inflicts harm on the neighbor in his goods; and if men everywhere stole from one another, human society would perish. Whence theft, as contrary to charity, is a mortal sin." Now to deprive some person and his family of daily sustenance, necessary according to his own condition, reasonably brings grave displeasure to our neighbor, who sees himself and his own deprived of the things necessary for life according to their proper state. Whence it evidently appears that the harm is grave, by computing in sustenance not only food, but also clothing and habitation. "Commonly the Doctors say," says St. Alphonsus, l. 3, n. 527, "that in theft that is grave matter which would suffice someone according to his condition for the sustenance of himself and his family for one day; in which, as La-Croix rightly notes, n. 985, with Sporer, Gobat, and others, not only food is computed, but also clothing and habitation." And here it must be noted that by sustenance of this sort, speaking per se, honorable pleasures and lawful recreations must also be comprehended, those fitting to one's proper condition, and of which someone would also be deprived with altogether reasonable displeasure. For man does not live only by bread and flesh, water and wine, in a strict measure, nor does he live solitarily, but he lives physically also by other things, and in a fittingly good and gathered measure, if not always overflowing; but morally he lives in his own family and in society; and therefore expenses of pleasure, for the sake of honorable and fitting recreation and also of due honor, must at least sometimes be sustained. Theologians seem to understand this implicitly by that sustenance of the family which they call congruous and fitting to one's state.



	But as regards grave sin, although deprivation of sustenance in the sense set forth is certainly and among all grave, nevertheless a still lesser quantity suffices for grave sin, according to the principle established. For if someone were deprived of daily sustenance necessary only for his own individual life, and not also for the life of his own family, he certainly would experience grave and reasonable displeasure. Indeed, to constitute grave sin from the principle already established, it is not necessary that someone be deprived of all that which is necessary for the daily sustenance of his own individual life, as this sustenance has just been explained, but it suffices that he be deprived only of a notable part of it. Truly, would someone not perceive a grave and rational displeasure if even for one day he were deprived of necessary food, or clothing, or habitation, or therefore could not fulfill the offices of his own state and condition?



	Wherefore, considering 1. what at present, and as regards Italy, is expended for the sustenance of life by the poor, by workers, by various persons of civil and noble condition; what is expended daily in Colleges and Seminaries, in Religious Communities, in families which live decently and fittingly, but also with due economy; considering 2. the wages of workers, physicians, advocates, public officials, and the profits of merchants, the pensions of students in Colleges and Seminaries, the dowries of Nuns, the ordinary revenues of the rich; it seems possible to establish at present as regards Italy, and perhaps also, at least more or less, for other European regions, the following relatively grave matter: 1. for the poor, 1 lira, and somewhat less or more according to the degree of their poverty; 2. for workers and craftsmen, 1 lira, 2, 3, according to the various trades and arts, more or less lucrative; 3. for persons of civil and ordinary condition, who live by revenues, or by the exercise of trade and commerce, or of a liberal profession, 5, 6, 7 lire, according to the various degree of comfort of life; 4. for ordinary rich persons, 10, 11, 12 lire, and for ordinary moral Bodies and for the more opulent rich, 10-20 lire, according to the degree of riches; 5. finally for persons extraordinarily rich, such as reigning and non-reigning Princes, Nobles and very wealthy Merchants and Businessmen, Moral Bodies and Societies possessing exorbitant Capital, relatively grave matter cannot be designated; recourse must be had to absolutely grave matter. And indeed, when a private Prince, for example, possesses 50 and 100 millions, who daily for letters alone and telegrams expends 5, 10, 15 lire and more, it is evident that theft of 10, 20 lire certainly will not deprive him in any way of fitting sustenance. Therefore to assert that matter of this sort is relatively grave for them is merely arbitrary, and is in no way confirmed by the enunciated intrinsic criterion and rule for judging concerning relative gravity.



	But let us make a step to the extrinsic criterion and rule. Since here the matter concerns a moral judgment in a moral matter, such criterion and rule is contained in the authority of Theologians. "Besides," says St. Alphonsus, l. c., "to make a just measurement of this gravity, the Salmanticenses rightly say, de Rest., c. 5, n. 12, that the judgments of the wise contribute greatly; and their greater authority on this point seems to me to constitute greater probability. Wherefore I have taken care diligently to gather here the diverse opinions of the Doctors," etc. But more recent theologians, with few excepted, by a slight difference, of which account cannot be taken in moral matters, agree altogether in the matter assigned. For they agree in this, that for European regions relatively grave matter at present is almost twice as great as that which St. Alphonsus established for his own time. Now the holy Doctor, l. 3, n. 528, with no distinction made between the lowest, middle, and highest grade of riches, assigns: 1. for the poor, 1 julian, 54 centesimi; 2. for workers, 2 julians, 1 lira, 8 centesimi; 3. for craftsmen, 2 and a half julians, 1 lira, 35 centesimi; 4. for the moderately rich,





4 julians, 2 lire, 16 centesimi; 5. for the absolutely rich and for very opulent merchants, 6 julians, 3 lire, 24 centesimi; 6. for the very wealthy magnates, 1 gold coin, 5 lire, 38 centesimi; 7. for a very opulent Community, one and a half gold coins, 8 lire, 7 centesimi; 8. for Kings, 2 gold coins, 10 lire, 76 centesimi. But the holy Doctor adds, l. c. n. 527, that very many doctors extend this quantity up to 3 gold coins, 16 lire, 14 centesimi. And this quantity, as is clear, reaches fairly nearly half the quantity assigned. For a julian is worth 54 centesimi of a lira. But a gold coin is worth 5 lire, 38 centesimi. Cf. Finardi, Prontuario del Commerciante, etc., Rome 1862. To omit others for the sake of brevity, the most learned Joseph D'Annibale has these things in Summula Theolog. Moral., Part 2, n. 201, ed. 2, Milan, 1882: "I should have St. Alphonsus before my eyes, with the price of things almost doubled since the time in which he lived. Therefore for the present value of coins I would say that damage which does not reach about one lira is always light per se, even if to a beggar; on the contrary I would say that damage which exceeds about 30 lire is grave per se, even if it were inflicted on the very richest person, or on a King. Between these the damage ought to be measured relatively, that is, from persons: therefore I judge grave 1. for the poor, that is, for a beggar, or a worker, or a craftsman, damage of 1 lira or 2 or 2 1/2; 2. for merchants, according to each one's fortune, whether lowest, middle, or highest, 2 1/2, or 4, or 8; 3. for the rich, insofar as from their own income, expenses having been deducted, nothing remains over, or little, or much, or very much, 3 and perhaps less, or 4 or 7 or 10. Finally, as regards moral persons which have the body of a College, damage is grave which is valued at 10, or, if they are opulent, at 20." This quantity also is not very remote from the matter assigned. And meanwhile the abundance of money and the facility of procuring it legitimately for oneself has grown much.


	Let us come to absolute matter. As for relative matter the damage of individuals is attended to, all particular circumstances having been considered, so for absolute matter the damage of Society itself must especially be considered. And once this has been admitted, it is then easily understood how absolutely grave matter is always grave, namely grave for all without distinction, although the matter concerns those extraordinarily and exorbitantly rich. With this principle established, absolutely grave matter seems to be that which exceeds forty or thirty lire, the quantity designated by D'Annibale. But someone will object: how can forty or thirty lire bring grave damage to Society, if they do not bring grave damage even to an extraordinarily rich individual, such as are great bankers, or money merchants in Europe, to whom the loss of 30 and even 300 lire and more in their commercial operations is scarcely sensible, and is immediately compensated by so many and so great other profits? It is answered that the common doctrine relative to fornication is that it is prohibited in all cases by natural right itself, on account of the uncertain education of the offspring. Although in some particular case, which is not very difficult to be verified, both father and mother, otherwise very rich, agree between themselves that the offspring be educated in due mode; indeed even that they themselves immediately undertake care of a fitting education, and therefore by a sincere and efficacious will promise that marriage is immediately to be entered, fornication would always remain prohibited by natural right; because if it were lawful and permitted in some particular case, there would always be the most grave danger of disordered license with immense harm to the offspring. In a similar way, although a determinate quantity, already quite large in itself, does not bring grave harm to some individual in particular, nor even for the same individual is there danger at least of further grave harm: nevertheless it is sufficient for constituting a grave and most grave danger for Society itself, and, speaking per se, even for the individuals themselves. Wherefore it will always be, absolutely speaking, grave matter in any case. For if the grave damage of the individual and of society is considered, it is necessary to take account not only of expenses necessary for the sustenance and decorum of one's own state, but also of light thefts, which are frequent enough not only among thieves by profession, but even among persons of one's own family, community, society; especially, however, among persons to whom the administration of the goods of others is entrusted, especially of public dominion and utility. "Namely," says the renowned D'Annibale, l. c. n. 257, note 20, "it is very difficult for the things of masters to be administered so faithfully by others that something not adhere to the hands of those handling them." Therefore with such danger posited, not only is it evident that the designated quantity is sufficient for constituting absolutely grave matter; but perhaps that quantity can even seem, not without reason, excessive and to be restricted to narrower limits. For where the gravity of sin does not deter, and a rather notable hope of greater profit invites and incites to new theft, several men, and commonly far more, would commit it, and our fortunes would be most gravely injured, unless they were deterred by fear of graver sin. Hence it is clear why, although the excess of the wealth of a most opulent King above the wealth of an ordinary rich man, or even of a Marquis or Count, is far greater, without any proportion, than the excess of a rich man above the wealth of a citizen, or common man, nevertheless not so great a proportionate excess is required in grave theft done to a King above theft done to a rich man, as in this latter with respect to theft done to a common man. And this doctrine seems conformable to the doctrine just reported of the Angelic Doctor concerning the gravity of theft, who declares it absolutely, saying: "But by theft man inflicts harm on the neighbor in his things, and if men everywhere stole from one another, human society would perish." Cf. also Lug. l. c. n. 29 ff.



	Nor indeed should the authority of Cardinal De Lugo be objected, as asserting, l. c. n. 21, that a quantity absolutely grave in theft cannot be established. For Lugo l. c. does not assert this, but a well diverse matter, namely "that it cannot be defined what are the borders of each matter" - namely light and grave - "so that below such a sum it is light, and above it it is grave." Certainly one thing is that this quantity cannot be mathematically defined, another that absolutely grave matter cannot even be determined morally, with a certain moral latitude, namely a little more or a little less; and this is what Cardinal De Lugo himself attempts to effect in the following paragraphs. Cf. n. 29 ff., where he designates the universal reason of the malice of grave theft, namely absolutely grave theft. Cf. also n. 35.



	Nor likewise should it be objected that from the discourse made it would follow that any theft is grave, since from any light theft the most grave detriment of Society and individuals could be feared. For men are not so enticed to these lesser thefts, from which they take little profit, as they are enticed to those other greater thefts in which profit not contemptible appears, if they could be done without grave sin, as the same Lugo has it, l. c. n. 33. But the assigned quantity of forty or thirty lire certainly brings profit not contemptible, more than sufficiently enticing to stealing.



	Finally, the authority of Lugo is still objected against the assigned quantity of 30, 40 lire as absolutely grave. For Lugo asserts this quantity to be 100 gold coins, l. c. n. 21. Therefore, if in the time of Lugo this was the absolutely grave quantity, in our time it ought certainly to be still greater. It is answered that the assertion is altogether false. For Lugo does not say that for his own time that was the absolutely grave quantity, but that it was a quantity evidently and certainly grave; which is well diverse; and he asserts this indeed by a certain almost exaggeration. For in that same number he is not speaking of matter to be determined absolutely, so that he determines it, but he is speaking only of the difficulty of determining that grave matter, and much more of defining the limits of that grave and light matter, on account of the very difficulty of finding in this matter some rational principle and some fixed rule. Hence in the following numbers, 22-29, he reports various opinions of Theologians and various rules assigned by them, which he weighs and shows to be insufficient. But before he sets forth in n. 29 his rule and rational principle, so that the malice of grave theft, namely absolutely grave theft, may be understood, he openly declares that he in reality does not depart from the opinion of others, with attention also to the decrease of money at that time; and he says at the end of n. 28: "Wherefore I will not unwillingly consent in reality with the aforesaid, that in order to Kings and wealthy Magnates the theft of one gold coin is required; for the rich, six or seven silver coins; for craftsmen, four; for the poor, the value of daily food, or the average wage which in the middle time between winter and summer is given to a digger." A silver coin is the same to Lugo as a julian or royal, n. 22-26; but an ordinary royal is worth 26 centesimi of a lira. But since he takes a silver coin for a julian or royal, and says in n. 26 that one Ducat contains eleven royals or Julians, by royal he understands not an ordinary copper royal, real de vellon, but a silver royal, real de plata, of value about twice as great, and about equivalent to a julian. And in n. 31 he still more definitively establishes that theft of one gold coin is absolutely grave, on account of the danger of grave detriment which is in it: "for," he says, "from several thefts of one gold coin, done to you by diverse persons, your family goods would truly undergo a most grave detriment." Likewise in n. 32 he affirms the same altogether clearly, extending that absolutely grave matter not to 100 gold coins, but to one or two gold coins. Finally in n. 35, again discoursing on the difficulty of precisely defining the limits of grave and light matter, although he speaks hypothetically and only by way of example, he certainly brings into the middle not 90 or 80 gold coins, but 6 julians. This can also be confirmed by the authority of St. Alphonsus, who in n. 527 lists Lugo among the authors who, "with respect to the very wealthiest Magnates ... say that one gold coin suffices for grave matter." But from the opinion of Lugo, n. 29, with respect to these very wealthy persons, matter relatively grave is not to be required, but absolutely grave, which he then establishes according to this rule and principle: namely "that some things are prohibited not precisely on account of the damage which they bring when they are done once, but on account of the damage which they would bring, repeated more often, if they were lawful.... Thus therefore in the present matter it seems that it must be said that although theft of one gold coin, or of half, done only once, would not bring great detriment, especially to a rich man; and therefore considered according to itself would not seem sufficient for inducing eternal damnation; nevertheless consequently it would bring great detriment, because if such a theft were light and could be done without grave sin, thefts of this sort would be multiplied, from the frequency of which the greatest detriment would follow even for rich men and princes." And from these things it is more than sufficiently clear how false it is to assert that absolutely grave matter according to Lugo is the sum of 100 gold coins, namely more than 500 lire, since a gold coin is equivalent to 5 lire and 38 centesimi.



	Let us come to the third question. The reason brought forward, that one should depart from the limits designated by the ancient Theologians and by St. Alphonsus, is excellent. For since the value of money has changed and has been lessened, and notably lessened, the damage brought at present to the neighbor in equal circumstances is much less than what it formerly was. And in the matter of theft it is precisely this damage, grave or light, which renders the matter grave or light. St. Alphonsus himself, l. c. n. 527, says that the gravity of the matter of theft "is to be measured respectively according to the circumstances of the person, thing, place, and time." Lugo has the same, l. c. n. 24, 25. But that which is asserted on the contrary, that it is not lawful to depart from the doctrine of the ancient theologians and of St. Alphonsus, whose works received special approval from the Apostolic See, truly has no place in our case. For we do not depart even by a nail's breadth from their doctrine and principles, although the conclusion is diverse, because the circumstances are diverse, as St. Alphonsus himself and Lugo teach that they ought to be. Finally, what is added, namely that grave matter in theft would assume almost enormous proportions if attention had to be given to the changed value of money and price of things, is most false. Certainly a certain more recent theologian, relying on a certain catalogue of prices which is found in a certain Police Ordinance of the City of Bourges in France in the year 1598, from a comparison of the aforesaid prices with the prices of the same city in the year 1883, finds the proportion to be one to thirteen. And hence he deduces that grave matter for a king is at least 150 lire. This assertion is a very true exaggeration, and without any solid foundation. It is not enough to compare the price of a few goods and the wage of some workers, which are found in that Ordinance of the City of Bourges. But in order that we may come to a conclusion seriously deduced and founded, it is necessary to examine and weigh the whole present State of Society relative to public and private riches, relative to the value of money and all necessities of life. And first indeed, the poor, who live from the goods of the rich, are at present as many as before and perhaps more, and much more, than before. If money is more abundant, taxes and revenues are also greater, in an equal proportion at least, if not greater. The wage of public officials has been increased, but certainly it has not been increased thirteenfold, nor tenfold, nor much less in relation to the wage of the time immediately past. But the necessities of life at present have been increased; and money, if, with attention to actual commerce, it is more fruitful by the force of industry than before, the increase certainly is not thirteen times greater, but scarcely by a third or a half. On the contrary, the cultivation of fields in several places is far less fruitful, and in some almost abandoned. But with attention to the evolution of commerce, the loss of Capitals on account of cessions of goods, fires, shipwrecks, etc., is far greater than before. And although there is now a greater activity, course, and, as it were, motion of riches, notwithstanding this, those who now are extraordinarily and exorbitantly rich do not seem in reality to be richer than those who were extraordinarily rich in past times, as can easily be deduced from their great works and foundations of beneficence, of most splendid buildings, Monasteries, Hospitals, etc., which they erected and founded. Finally, if according to that Ordinance of the City of Bourges a pound of beef and a hen today is of thirteen times greater price than before, a proportion of this sort is not true for all cities and towns of Europe, indeed not even of the same France, as is established from the Catalogues of prices which are published in public Newspapers. And thus, for example, in the City of Bourges the best hen of all is bought for 3 lire and 90 centesimi; at Turin it is bought for 2 lire and 40 centesimi. Cardinal Lugo himself observed this for his own time; for he says, l. c. n. 24: "I saw at Madrid that the common price of one hen was eight silver coins, while nevertheless at Salamanca, when I was studying there, it was commonly bought for two silver coins." Besides, how many other things there are which formerly were bought at a much dearer price, but today are had at a cheap price, as is easy to perceive in the transmission of letters, in the transport of merchandise, in journeys, in things made by machines, in combustibles necessary for lighting and for burning, etc. Therefore the excess of grave matter in theft at present can in no way be enormous. All things well weighed, it scarcely perhaps reaches the double, as can also be confirmed from the stipend of Masses, which whether from custom or from diocesan Statutes has been increased about double. And thus in the time of St. Alphonsus and Benedict XIV, the stipend of manual Masses was 10 solidi; but that of founded Masses was 26, 27 solidi, cf. Benedict XIV, Instr. 56, n. 19 ff.; but today it is 1 1/2, 2 lire for various places. Nearly the same must be said concerning the wage of soldiers, physicians, etc. In the year 1856 the Sacred Congregation, for the furnishing of alimony, decreed the sum of 6 ducats monthly, about 30 lire, etc. Cf. Bizzarri, Collect., etc. Moreover, in the time of Molina, who died in 1600, the variation of money was from 1 to 6. De Iust. et Iure, Tr. 2, D. 685, n. 2. In the time of Lugo, who died in 1660, the variation of money was from 1 to 3. De Iust. et Iur., D. 16, n. 25. St. Alphonsus also affirms variation from 1 to 2, l. 3, n. 383. Nor indeed did these doctors increase grave matter of theft for their own time by this proportion. Therefore that grave matter of theft is to be increased according to the ratio of the change of the value of money, by the same proportion, is proved neither by reason nor by authority.






The Law of Fasting

To n. 1573 bis. THE LAW OF FASTING From the Decree of the Holy Office FREQUENTES PLURIBUS, 5 Sept. 1906.


	The present law is valid for Italy and the adjacent Islands, for Sicily, for Sardinia, and also for the island of Malta.



	Wherefore for the same regions there remain revoked any local indults, concessions, privileges to the contrary, even of the Bull of the Crusade as regards the indult of abstinence, and customs even immemorial.



	The general law of the Church is that which now is in force in place of the general law previously in force in Italy. Wherefore there are still to be observed the fasts and abstinences which in some places were observed from a peculiar vow, as at Rome the fast on the vigil of the Purification and in Sicily the fast on the vigil of the Immaculate Conception. Likewise there are still to be observed by Religious the fasts and abstinences which are prescribed from their own Rules. For the Decree of the Holy Office regards only the fasts and abstinences to be observed in Italy from the general law of the Church, to which Religious consequently also are held. The Law Of Abstinence Alone



	This is the abstinence to be observed from flesh-meats and from meat broth. Wherefore eggs, dairy products, and all condiments are permitted in any meal.



	The mixing of flesh-meats and fish in the same eating is not prohibited to those dispensed or excused from abstinence. For it is prohibited only on days of fasting.



	But the aforesaid law of abstinence obliges on all and each Friday through the year, without obligation of fasting. Wherefore on Saturday there is no longer an obligation of abstinence. The Law Of Fasting Alone








	The law of fasting is the law of one meal per day, which nevertheless does not exclude the evening collation and the morning morsel.



	Flesh-meats and meat broth are permitted in the one eating for those who are held to observing the fast. Consequently eggs, dairy products, and all condiments are permitted in the same eating. In the little supper, for the same fasting persons, flesh-meats and meat broth are prohibited; eggs and dairy products are prohibited; but all condiments are permitted, from the fat of any animal, and also from butter and margarine.



	But he who, for any cause whatever, is not obliged to fasting can eat flesh-meats, eggs, and dairy products several times in the day. For when there is no obligation of fasting, no distinction of meals is made as regards the free use of eggs, dairy products, and condiments, art. 4, unless it is expressly provided otherwise, as in art. 2, where besides fasting or one eating, the law of stricter abstinence is also simply prescribed to be observed. Cf. Invit. of the Sacred Cardinal Vicar of the City of His Holiness for the year 1908.



	For all, both those fasting and those not fasting, during Lent, Sundays not excluded, and on all other fasting days, the mixing of flesh-meats and fish in the same eating is prohibited, though not also broth from meat and condiments from fish.



	This law of fasting alone obliges on Monday, Tuesday, Wednesday, and Thursday, even of Greater Week, during Lent, except Ash Wednesday, Wednesday of the Ember Days, and the vigils of St. Joseph and of the Annunciation, when this falls in Lent and each feast is to be observed by precept. Cf. n. 13. The Law Of Fasting And Milder Abstinence








	This law, besides the one eating to be observed by those fasting, prohibits flesh-meat and meat broth, however expressed; not other foods coming from flesh, milk, cheese, butter, eggs. But both in the principal meal and in the little meal otherwise permitted, though not in the morning morsel, it is lawful to use condiments from any fat, butter, margarine, and similar condiments; and therefore it is not lawful to take milk or cheese in the evening little meal. From any fat, and therefore also from fat which is collected from meat broth and is floating on its upper surface. Wherefore those fasting cannot use eggs and dairy products in the little supper.



Those not fasting can use these whenever they eat during the day. Cf. Invit. of the Sacred Cardinal Vicar of the City of His Holiness, year 1908.


	This law obliges on Ash Wednesday; on Fridays and Saturdays of Lent and Advent; on Wednesdays and Fridays and also Saturdays of the Ember Days; on the Vigils of St. Joseph, Spouse of the B. V. M., and of the Annunciation of the same B. V. M., where these feasts are recalled under precept, and, as regards the Vigil of the Annunciation, provided that it falls within Lent. Wherefore, since these feasts now are no longer of precept, the law of abstinence, by force of these feasts, is no longer had, unless from a peculiar vow or peculiar statute of a Religious Order abstinence still has to be observed somewhere. S. C. C., 25 Feb. 1912, Acta Apost. Sed., v. 4, p. 142. - It obliges besides on the Vigils of Pentecost, of the Holy Apostles Peter and Paul, and of All Saints. The Law Of Fasting And Stricter Abstinence






	By this law, besides fasting or one eating, abstinence also is to be observed from flesh-meats, and from all those things which draw their origin from flesh: namely milk, butter, cheese, eggs, and condiments from any animal fat.



	Wherefore, besides flesh-meats, dairy products and condiments from fat are prohibited both in the principal meal and in the evening little meal.



	This law obliges only on four days, namely 1. on the Friday of the Ember Days in Lent; 2. on Friday of Greater Week; 3. on the vigil of the Assumption of the B. V. Mary; 4. on the vigil of the Nativity of Our Lord Jesus Christ.



	Therefore on these days even those who do not fast are held to observe the aforesaid abstinence. For besides fasting, on these days, the law of abstinence from flesh-meats is also to be observed, and from all other things which draw origin from flesh and from condiments from any animal fat. Faculty Granted To Bishops



	The Ordinaries of places have the habitual faculty of anticipating fasting and abstinence, or even of dispensing concerning them for the whole diocese or for some determinate places, yet from most grave causes and excepting the time of Lent or Advent, when fasting or abstinence occurs to be observed in the following cases.





On some feast day from among the more solemn ones in the Church; on the feast of the Titular or principal Patron of some place or diocese; in some extraordinary religious solemnity, such as a centenary, pious pilgrimage, etc.; in public annual fairs which are celebrated with an unusual concourse of people.


	Excepting the time of Lent and Advent. Wherefore they can anticipate and dispense abstinence on Fridays outside Lent and Advent, and the fasts of the Ember Days of summer and autumn, and of the vigils of Pentecost, of the Holy Apostles Peter and Paul, of the Assumption of the B. V. Mary, of All Saints, and of the Nativity of Our Lord Jesus Christ.



	Anticipation can well be done by reason of the very occurrence of the aforesaid feast, solemnity, and fairs; but dispensation is to be granted only from a most grave cause, if, for example, it is foreseen that even if fasting or abstinence were anticipated, they would not be observed, and there would be very many sins. Vigils Of Suppressed Feasts



	On the vigils of feasts very recently suppressed by the Motu Proprio of the Holy Father, fasting and abstinence are to be observed as before. For by the aforesaid Motu Proprio dispensation was made from fasting and abstinence only for the days of double feasts of precept, besides Sundays preserved, and for the feasts of Patron Saints, when these are celebrated solemnly and with a great concourse of peoples or of the people. Nevertheless this leaves unchanged what was asserted in n. 13, on account of the clause which is had in the Decree of the Holy Office: where these feasts are recalled under precept. Where these feasts are recalled under precept, and, as regards the Vigil of the Annunciation, provided that it falls within Lent. Wherefore, the precept of observing the feast now having been abolished, abstinence on the vigil of each feast is no longer to be observed, unless from a peculiar vow or peculiar statute of a Religious Order it is to be observed somewhere. And indeed, by the Decree of the S. C. C. of 18 Sept. 1911, by which it was declared that the vigils of feasts suppressed by the Motu Proprio of 2 July 1911 must be observed, the Decree of the Holy Office of 5 Sept. 1906, issued for Italy, was not derogated as regards the vigils of St. Joseph and of the Annunciation of the B. M. V. S. C. C., 25 Feb. 1912.





From the Constitution Vacante Sede of Pius X, 25 Dec. 1904, concerning the Apostolic See vacant and concerning the election of the Roman Pontiff.


Power of the Sacred College

To n. 178, 181, 182, 251, 283. POWER OF THE SACRED COLLEGE

"During the vacancy of the Apostolic See, the Sacred College of Cardinals shall have absolutely no power or jurisdiction in those things which pertained to the Supreme Pontiff while he was living, neither of doing grace nor justice, nor of handing over to execution what was done by the dead Pontiff; but it is held to reserve all these things to the future Pontiff. Therefore We decree to be invalid and void whatever of power or jurisdiction pertaining to the Roman Pontiff while he lives, unless insofar as it is expressly permitted in this Our Constitution, the assembly of Cardinals should judge ought to be exercised, the same Church being vacant." N. 1.

"But the Pro-Datary or Sub-Datary, and the Secretary of Briefs or his substitute, shall hand over to the Sacred College under closed seal the supplications of graces which are in their possession." N. 11. "The offices of the Camerarius of the Holy Roman Church and of the Major Penitentiary do not cease through the death of the Pontiff." N. 12. "The office and jurisdiction of the Cardinal Vicar in the City do not expire by the death of the Roman Pontiff." N. 19. "Likewise the office and power of Legates, Nuncios, and Apostolic Delegates do not cease while the See is vacant." N. 20.

The Almoner of the deceased Pontiff continues to exercise his office with due subjection to the Sacred College of Cardinals and dependence on it. N. 21.

The Sacred Congregations have only ordinary faculties. Moreover they use these only in granting those graces which are lesser. N. 25. To n. 521. OATH

All Cardinals in the Conclave for the election of the Supreme Pontiff are held to emit an oath according to the prescribed formula. N. 11. Likewise all Conclavists are held to emit an oath, according to the prescribed formula, concerning the secret to be kept, under penalty of excommunication latae sententiae reserved in a special manner to the future Pontiff, even privatively as regards the Sacred Penitentiary, and under penalty of privation of any benefice, pension, office, or munus, to be incurred by the very fact of transgression. N. 40. To n. 521, 550, 958, 1540. SIMONY, OATH,

"All and each of the Cardinals not impeded by health, when the little bell has been rung for the third time through the accustomed places of the conclave, must come together for the scrutiny; and if anyone shall not obey this law, he shall incur the penalty of excommunication latae sententiae." N. 37. "Once the Conclave has been closed, let no one be admitted to conversation with the Cardinals or others having part in the Conclave, unless in the presence of the Prelates to whom the custody of the Conclave is entrusted, and unless they speak in a voice and language intelligible. And if someone perchance, which God forbid, should secretly enter the Conclave itself, let him exist by that very fact deprived of every honor, grade, office, and benefice." N. 49. "We likewise will that letters, or writings of any kind, even printed, whether to those who are in the Conclave, not excepting the Cardinals of the Holy Roman Church themselves, or especially from the Conclave to those who are outside, can in no way be sent, unless first all and each are subjected to the examination and inspection of the Secretary of the Sacred College, and at the same time of the Prelates deputed to the custody of the Conclave. But We absolutely forbid all, lest daily or periodic newspapers be sent outside the Conclave. But those who act contrary shall be subject to the penalty of excommunication latae sententiae." N. 50.

"Moreover, as already in the formulas of oath reported above, both for the Cardinals of the Holy Roman Church and for the Conclavists, it has been expressed, We strictly prescribe and command that by all having part in the Conclave the secret be most religiously kept in all those things which pertain to the election of the Roman Pontiff, and in those things which are done in the Conclave, or in the place of election. Hence they are altogether held to avoid and beware of whatever can in any way violate the secret directly or indirectly, whether words, or writings, or signs, or any other things whatever; so that those violating this law incur excommunication by that very fact, from which, just as from any other penalty of excommunication imposed and inflicted against any persons, or to be imposed and inflicted below, they can be absolved by no one, not even by the Major Penitentiary by force of any faculty, except by the Roman Pontiff, unless in the article of death." N. 51.

"But specially, under penalty of the same excommunication, We prohibit the Cardinals from revealing to their familiars or Conclavists or to any others whatever those things which directly or indirectly regard the scrutiny, and likewise those things which, in Congregations of the Cardinals, whether before the Conclave or during it, were done or decreed." N. 52.

"Furthermore We prescribe, their consciences being gravely burdened, to the Cardinals of the Holy Roman Church, that a secret of this sort be kept even after the election of the new Pontiff has been accomplished, nor may it be violated in any way, unless a peculiar faculty or express dispensation for this has been granted by the same Pontiff. We will this precept to be extended to all others who had part in the Conclave, if perhaps, in good or bad faith, they have learned anything concerning those things which were done in the Conclave." N. 53.

"The crime of simony, detestable by both divine and human right, in the election of the Roman Pontiff, just as it is established to be reprobated, so We also reprobate and condemn; and We bind the guilty of this crime with the penalty of excommunication latae sententiae; nevertheless the invalidation of a simoniacal election, which God avert, established by Julius II, or by any other pontifical decree whatever, having been removed, so that the pretext for attacking the value of the election of the Roman Pontiff may be cut off. Constitution of Julius II, Cum tam divino, 19 Kal. Feb. 1905." N. 79.

"Likewise, under penalty of excommunication, We prohibit anyone, even if he shines with the honor of the Cardinalate, while the Roman Pontiff is living and without his having been consulted, from presuming to treat of the election of his Successor, or to promise any suffrage, or for this reason, private little assemblies having been made, to deliberate and decree anything. Pope Symmachus in Synod. Rom., c. 2, D. 79; Constitution of Paul IV, Cum secundum Apostolum, 17 Kal. Jan. 1558." N. 80.

"But those things which in Our aforesaid Constitution Commissum Nobis concerning the civil Veto or Exclusive, as they call it, in the election of the Supreme Pontiff We declared and sanctioned, renewing here in every part and integrally, We will to be confirmed. Wherefore again in virtue of holy obedience, under threat of divine judgment and penalty of excommunication latae sententiae, We prohibit all and each of the Cardinals of the Holy Roman Church, both present and future, and likewise the Secretary of the Sacred College of Cardinals and all others having part in the Conclave, from receiving, under any pretext, from any civil power the task of proposing the Veto or

Exclusive, even under the form of a simple desire, or from making known this Veto itself, known to them in any way, either to the whole College of Cardinals gathered together, or to individual purple-clad Fathers, whether in writing or orally, whether directly and proximately, or obliquely and through others, whether before the Conclave or while it is enduring. We will this prohibition to be extended to all interventions, intercessions, and any other modes whatever by which lay powers of whatever grade and order wish to involve themselves in the election of the Pontiff." N. 81.

"Moreover, let the Cardinals abstain from all pacts, conventions, promises, and any other obligations whatever by which they could be bound to give or not give suffrage to someone or some persons; all and each of which, if in fact they have intervened, even with an oath added, We decree null and void, and that no one is held to the observance of them; and those acting contrary We bind from now with the penalty of excommunication. Nevertheless We do not understand that treaties to be had for the election, while the See is vacant, are forbidden. Greg. X, cap. 3, Ubi periculum, § 4, de Elect., l. 6, in Sext.; Constitution of Pius IV, In eligendis, § 26; Constitution of Gregory XV, Aeterni Patris, § 18." N. 82.

"Likewise We forbid the Cardinals, before they come to the election, to draw up capitulations, or to establish certain things by common consent, to the observance of which they bind themselves if they are assumed to the Pontificate; which likewise, if in fact they have intervened, even with an oath added, We declare null and void. Constitution of Pius IV, In eligendis, § 3; Constitution of Gregory XV, Aeterni Patris, § 18." N. 83.

"Finally, with the same words as Our Predecessors, We vehemently exhort the Cardinals of the Holy Roman Church that in electing the Pontiff, led by no inclination or aversion of soul, inclined by the favor or obedience of no one, moved not by the intercession of the powerful in the world, not by force or fear or popular breath, but having before their eyes solely the glory of God and the good of the Church, they confer their votes on him whom in the Lord they have judged suitable before the rest for fruitfully and usefully governing the universal Church. Greg. X, cap. 3, Ubi periculum, § 4, de Elect., l. 6, in Sext.; Constitution of Pius IV, In eligendis, § 26; Constitution of Gregory XV, Aeterni Patris, § 23; Constitution of Clement XII, Apostolatus officium, § 5; Constitution of Pius IX, Licet per Apostolicas, 6 Id. Sept. 1874; Constitution of Leo XIII, Praedecessores Nostri; Constitution of Pius X, Commissum Nobis." N. 84.

"But since the faithful ought not so much to rely on the helps of human industry, even solicitous, as to hope in the urgency of humble and devout prayer, We add to this sanction that in all cities and other places at least more notable, as soon as the news of the Pontiff's death shall have arrived, by the Clergy and people, solemn funeral rites having been celebrated for him, humble and assiduous prayers are to be poured forth each day, until the Roman Church shall have been provided concerning its Pastor, to the Lord, that He Himself, who makes concord in His high places, may so effect the hearts of the same Cardinals in electing by concord that a swift, unanimous, and useful provision, as the salvation of souls demands and the utility of the whole world requires, may follow from their unanimity. And lest so salutary an edict of the present sanction happen to be neglected under pretext of ignorance, We prescribe that Patriarchs, Archbishops, Bishops, and other Prelates of Churches, and the rest whose office it is to announce the word of God, in their sermons diligently excite the Clergy and people, to be gathered more frequently for this especially, to frequent the suffrages of suppliant prayers for the swift and happy outcome of so great a business; and by the same authority exhort them not only to frequency of prayers, but to the observance, as circumstances to be weighed shall have advised, of fasts. Greg. X, cap. 3, Ubi periculum, § 5, de Elect., l. 6, in Sext." N. 85.

"But We ask Our elected heir and Successor that he not, deterred by the arduousness of the office, withdraw from undertaking it, but rather humbly subject himself to the counsel of the divine will: for God who imposes the burden will Himself also put His hand under it, lest he be unequal to bearing it; for He who is the author of the burden is Himself the helper of its administration; and lest the weak man succumb under the magnitude of grace, He who conferred the dignity will give strength. Constitution of Leo XIII, Praedecessores Nostri." N. 87.

"This consent having been furnished within the term, insofar as there is need, to be determined by the prudent judgment of the Cardinals through the greater number of votes, immediately the elected one is true Pope, and actually acquires full and absolute jurisdiction over the whole world and can exercise it. Hence, if anyone should dare to attack letters concerning any businesses whatever, prepared by the Roman Pontiff before his coronation, We bind him with the sentence of excommunication." N. 88.

"Then the new Roman Pontiff is published to the people waiting by the Prior of the Deacons." N. 89.

"But if the elected one is not yet Priest or Bishop, he will be ordained and consecrated by the Dean of the College of Cardinals." N. 90.

"Finally he is crowned by the Dean Cardinal Deacon." N. 91.

"Therefore, the whole cause of the matter having been gravely considered, We establish and prescribe these things, decreeing that these present letters and whatever things are contained in them ... always and perpetually exist and shall be firm, valid, and efficacious, and obtain and possess their full and integral effects, and support those whom they concern and for the time will concern, and ought to be observed by them respectively and inviolably; and that it is invalid and void if it should happen otherwise that anything be attempted concerning these things by anyone, by any authority, knowingly or ignorantly. "We also will that these Our Letters be read before all in the first Congregations accustomed to be held after the death of the Pontiff, as above (n. 11, a); again after entrance into the Conclave, as above (n. 45); likewise when someone has been raised to the honor of the purple, with an oath interposed concerning religiously retaining those things which are decreed in the present Constitution." Pius X, Constitution Vacante Sede, 25 Dec. 1904. Fr. A. LEPIDI, O.P., Master of the Sacred Apostolic Palace FRANCIS FABERI, Assessor, Vicar of the City
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On the Particular Obligations of Laymen


I. On Judges

1 What is a judge? - A judge, as regards his nominal definition, is the same as one saying the law. As regards his real definition, a judge is a public person, constituted by legitimate authority, so that according to the laws he may vindicate justice, by rendering judgment or sentence between two litigating parties, by an authentic declaration and application of the laws. By declaration and application, not merely speculative, which pertains to jurists, but practical and obligatory, and by compelling that it also be observed. S. Th. 2. 2. q. 60. a. 1, 6; q. 67. a. 3. "We think that he says sentence who pronounces something with that mind, that according to it he wishes them to depart from the whole controversy." L. 19. de Receptis etc. Dig.

There are several divisions of judgments, among which especially the following division is to be attended to: into civil, criminal, and mixed. Civil is that in which the plaintiff seeks what is of interest to himself. Criminal is that in which there is question of punishing a crime. Mixed participates in both, when, for example, by the crime of homicide or theft public justice is injured and damage is inflicted on private persons. Into petitionary and possessory. Petitionary is the judgment in which there is question of the property or ownership of a thing, or quasi-ownership, or of a right in the thing or to the thing. Possessory is the judgment in which there is question only of the possession or quasi-possession of a thing. Hence a twofold action is also distinguished, petitionary and possessory. Into summary and full or solemn. In a summary judgment only those things are to be observed which belong to natural law: namely that there be present a judge, plaintiff, and defendant, and that citation of the parties, necessary proofs, and legitimate defenses not be lacking. Clem. Saepe contingit de Verbor. significatione. But in a full judgment all formalities prescribed by positive law must be observed. Marchant, Inst. Can., l. 2, t. 1, note 2; Barbosa, de Iudiciis, n. 7.

And thus the Apostolic Signatura proceeds in a criminal case, with procedural rules observed. "In other judgments it can proceed, the truth of the matter alone having been inspected, nevertheless always with the adverse or defendant party, or the party whose interest it is, cited, and with a suitable peremptory term fixed for the parties to present their rights." Constitution Sapienti consilio, canon 41, title 2.

2 What qualities are required in a judge? - In a judge there are required knowledge of law and prudence, by which he may know how to discharge his office rightly. The first reason is that anyone, generally speaking, is bound to know those things which pertain to his proper office, and without knowledge of which he cannot exercise it rightly. Besides, speaking in particular about a judge, it belongs to a judge to define and determine that which is just. But this cannot be done without knowledge of natural and positive law. The second reason is that it belongs to the judge to apply the dictum of the law to a particular business; and consequently, for his judgment to be right, it must be rendered "according to the right reason of prudence." S. Th. 2. 2. q. 60. a. 2 and 1 ad 1; Lugo, de Iust. et Iur., d. 31, s. 1.

3 You will resolve: Not ordinary nor mediocre knowledge of laws and prudence is required in a judge, so that he may be able to weigh intricate cases and to examine by his consideration all circumstances both of law and of fact. One seeking or accepting the office of judge, the same is true of a physician, surgeon, etc., for which he is unworthy, so that it is probable that notable damage to the neighbor will follow from it, sins mortally. A judge lacking necessary knowledge ought not to be absolved, unless resignation of the office has been made, or unless he has a firm purpose of resigning, or at least of acquiring it by diligent study, and meanwhile abstains from judging, or at least uses the counsels and work of one more learned; for otherwise he would expose his neighbor to the danger of damage. But he must resign altogether if there is no hope that by studying he will ever become fit. He must diligently examine cases and weigh well the reasons of the adverse parties. L. 195; l. 1, n. 170.

4 How ought a judge to exercise his office? - A judge is bound to fulfill his office duly with incorruptible integrity, with no acceptance of persons. The reason is that one accepting the office of judge is obliged to this by quasi-contract with society. Wherefore, acting otherwise, he will be guilty of violated justice, both legal and also commutative. Eccl. 7, 6; Deut. 1, 16, 17; C. Cum aeterni 1. de Sent. et re iud. in the Sixth; R. 12 de R. I. in the Sixth; S. Th. 2. 2. q. 63. a. 4.

5 What must a judge furnish, so that he may fulfill his office duly? - He must furnish two things. The first is to judge cases and to expedite them quickly, nevertheless with the delay prescribed by the laws observed. For a judge is bound by office to render to each one his own right. But he rather injures right if he either omits to judge a case, or illegitimately hastens or delays sentence without a just and proportionate cause. Hence he sins mortally against his office by omitting the judgment of a case, or by very notably anticipating or delaying it without a sufficient excusing cause; and moreover he is bound to compensate the damages to the injured party which followed from the unjust omission, anticipation, and delay of judgment, because he is their unjust cause. C. Iurgantium 2. de Sent. et re iudic.; Trent, sess. 24, c. 20 de R., sess. 25, c. 10 de R.; L. 196. The other is to render legitimate judgment. For a judge is the interpreter of justice and animated justice. But judgment is the definition or determination of the just, or of right. And in Deut. 16, 18 it is said: You shall appoint judges and magistrates in all your gates, that they may judge the people with just judgment. R. 26 de R. I. in the Sixth; L. 13 de Iudic. C.; L. ult. de Iure Fisci C.; L. 44 de Decurion. et de fil. eor. C.; L. 58 de Excusat. ff.; Nov. 83; S. Th. 2. 2. q. 60. a. 1, 2.

6 What is required for rendering a legitimate judgment? - Three things are required. The first is jurisdiction, without which, speaking in itself, there is mortal sin, and the sentence is null, unless there is a colored title and the error is common. But by canon law someone obtains an external forum by reason of domicile, thing, contract, or delict. C. Licet 20. de For. comp.; C. Cum quidam section 1 de Except. in the Sixth; C. Novit de Iudic.; C. 35 Quicumque cause 11, q. 1; C. 1 cause 3, q. 7; L. Barbatius Dig. de Offic. praetor.; S. Th. 2. 2. q. 60. a. 6; q. 67. a. 1; Lugo d. 37, s. 2, 3; Sanchez, de Matr., l. 3, d. 22.

The second is right process, for example, that the defendant be cited and heard, unless perhaps sometimes it is expedient, when the crimes are public, atrocious, and there is danger in delay, to punish immediately those apprehended in the very act of crime. Testimonies and documents offered in judgment must be followed. Likewise all other formalities of public judgments established by the laws are to be observed. For as the judge proceeds by public authority, so also he proceeds by public knowledge. L. 193; S. Th. 2. 2. q. 67. a. 3; Lugo d. 37, s. 6, 7; C. In causis 19. de Sent. et re iud.; CC. Si legitimus 1, Evidentia 9 de Accusationibus; Clem. 2 de Sent. et re iud.; title de Ord. iudic. C.

The third is that he proceed from an inclination and intention of justice, according to the laws and the right norm of prudence. For if he does not proceed from an inclination of justice and according to the laws and prudence, the judgment is unjust and depraved. C. Sententia 1 de Sent. et re iud.; L. 14 de Iudic. C.; S. Th. 2. 2. q. 60. a. 2; L. 194; Decretals l. 2; Trent, sess. 13, c. 17 ff. de R.; sess. 24, c. 20 de R.; sess. 25, c. 6, 10 de R.

7 Note: Cases to be treated are some ecclesiastical, concerning sacred things or things annexed to them; others civil, concerning profane things; others are mixed. The former are directly of the ecclesiastical forum, the latter of the secular forum, unless they are cases of clerics, and indirectly also of the ecclesiastical forum, and the latter are of mixed forum, when the rights are at once civil and ecclesiastical; and in these there is place for the Rota. To the Rota are devolved all contentious cases, not greater ones, which are conducted in the Roman Curia, civil as well as criminal, with the judicial process observed. But cases are treated in a disciplinary manner by the Congregations themselves to which they pertain by reason of the matter. As regards ecclesiastical cases, once a supplicatory petition for obtaining a matter, whether pertaining to grace or to justice, has been brought and received by some office of the Roman Curia, no one for any reason is permitted of his own accord to approach another office for the same end; but the consent of the office itself with which business has begun is necessary, or a decree of the Consistorial Congregation, by which permission is given for transferring the business. Matrimonial cases pertain to the Church; and except in the case of the Church's toleration, lay judges cannot take cognizance of them.

The process concerning the validity of marriage must be instituted according to the Constitution Dei miseratione of Benedict XIV, November 3, 1741, and the Instruction of the S. C. C., August 22, 1840, unless the impediment is clear, for example, the impediment of bond; for then the Bishop, with the intervention of the defender of the bond, will be able to declare the marriage null. The tribunal in matrimonial cases is constituted of the judge, the chancellor, and the defender of the bond. Besides the plaintiff and the defendant, there are present witnesses of the seventh hand, indicated by the husband and wife, and they are seven persons joined to them by blood or affinity, if they can be had; or otherwise seven neighbors of good reputation who can testify, seven on the part of the man and seven on the part of the woman. Nevertheless others are not excluded who know the matter and are worthy of trust.

A dispensation from a ratified but non-consummated marriage is to be obtained exclusively from the Supreme Pontiff. In this cause the Bishop cannot, without a special faculty obtained from the S. C. of the Sacraments, institute the process in this cause. But in other causes the Bishop is the competent judge in first instance. Constitution Sapienti Consilio, A. A. S. v. 1, p. 7 ff.

Rota: To it are devolved all contentious cases, not greater ones, which are conducted in the Roman Curia, civil as well as criminal, with the judicial process observed. But cases are treated in a disciplinary manner by the Congregations themselves to which they pertain by reason of the matter. The Proper Law must be observed by the S. R. Rota, which is appended to the praised Constitution Sapienti consilio. In it are established the constitution of the Tribunal, its competence, and the mode of judging. Moreover, in judgments the Rules approved by the Supreme Pontiff Pius X on August 2, 1910, and promulgated on October 25 of the same year, are to be observed. Finally, those things also are to be observed which pertain to it in the Constitution Sapienti consilio and in the Order to be observed in the Roman Curia. "Each Auditor of the Sacred Rota, after nomination, before he undertakes the office of judge, before the whole College, with one of the notaries of the sacred tribunal standing by, who will draw up the act, will take an oath concerning the office to be fulfilled duly and faithfully." "The same oath will be taken by each of the assistants of the Auditors and the ministers of the tribunal before the Dean of the Sacred Rota, with one of the notaries likewise standing by." Canon 7, title 1, Proper Law, A. A. S. v. 1, p. 21. "In a criminal matter, in spiritual causes, and in others, when from the revelation of some act prejudice can come upon the parties, or secrecy has been imposed by the tribunal itself, the Auditors, assistants of the Auditors, and ministers of the tribunal are held to the secrecy of office." Canon 8, title 1, ibid. "Auditors who have violated secrecy, or who from culpable negligence or deceit have brought grave detriment to litigants, are bound concerning damages; and at the instance of the injured party, or even by office, by judgment of the Apostolic Signatura, confirmed by the Most Holy One, they can be punished. "The ministers of the tribunal and procurators who have done similar things likewise are bound concerning damages; and at the instance of the injured party, or even by office, by judgment of the rotal College, according to the measure of damage and fault, they can be punished." Canon 9, title 1, ibid. Moreover, according to the Rules to be observed in judgments of the S. R. Rota: If it concerns a criminal case, the Promoter of justice must assist the Instructor.... But in causes regarding the bond of marriage, or the validity of religious profession or of sacred ordination, the intervention of the Defender of the bond is required according to the norm of the Constitutions Dei miseratione and Si datam.... It will belong to the Instructor in criminal accusations to assign to the accused a defender, who is to assist him even in the period of instruction, if he does not have an advocate, nor can sufficiently attend to his own defense by himself. Title 4, c. 1, sections 108, 109. From the same Constitution Sapienti consilio, the Proper Law of the S. R. Rota and Apostolic Signatura, if, after a case has been introduced, the plaintiff wishes to renounce the instance, or the lawsuit, or the acts of the case, this will always be permitted to him. Canon 34, title 1.

Sacred Congregations: "In cases to be conducted before the Sacred Congregations by the path of administration and discipline, the joinder of issue having been removed, the hearing of witnesses excluded, and no writings of patrons received, the question will be held; nevertheless the parties whose interest it is will always be heard, and the documents produced by them will be examined." Order to be observed in the Roman Curia, Special Norms, chapter 3, article 2, number 7.

Once a question has been instituted in a disciplinary manner before one Sacred Congregation, it is no longer lawful to institute a strictly judicial action. Pius X, Constitution Sapienti consilio, Order to be observed, special norms, c. 3, a. 2, n. 10.

Council of Trent: Council of Trent, sess. 25, c. 6 de R., establishes that in exempt Chapters, at the beginning of any year, the Chapter is to choose two from the Chapter, by whose counsel and consent the Bishop, when he proceeds outside visitation, is bound to proceed both in forming the process and in the other acts against anyone from the capitulars. But one vote belongs to both adjuncts, and one of them can accede to the Bishop. Lugo, Resp. Mor., l. 5, d. 23.

How one must proceed in causes of those defecting from Religion you have in the Council of Trent, sess. 25, c. 19 de Reg.; in causes of clerics who are concubinarians, ibid., c. 14 de Ref.; in causes of exempt persons, ibid., sess. 7, c. 14 de R.; in criminal and civil causes, ibid., sess. 7, c. 14 de R., sess. 24, c. 5, 20. Cf. also various decrees issued concerning this matter, Ferraris, supplement, v. Processus in causis clericorum; E. M. "It is unlawful for clerics, even those having lay power, to condemn the guilty to the penalty of death, from C. Continentia 2 de Cler. percuss. Yet the Pope can dispense in this. And Bishops themselves, or similar persons, having temporal dominion of some place, can licitly commit their power to laymen for cases of blood." L. 1. 3, n. 378; l. 7, n. 566; S. Th. 2. 2. q. 64. a. 4. A lay judge cannot drag ecclesiastical persons before his own tribunal unless this is permitted by Canonical Dispositions, Concordats, approved custom, or at least toleration. For this would be against the privilege of forum.

A judge sins by fraudulently inducing the defendant, or contrary to the order of law, to betray himself, or by using some knowledge unjustly extorted.

8 How must right process be instituted? - In a civil case the process must be instituted at the petition of the plaintiff. Plaintiff is so called from action. Action is the right of pursuing in judgment what is owed to oneself. Hence he who proceeds in judgment by actions is called plaintiff.

But it is necessary that he be able to stand in judgment; that he have an action in judgment according to the laws; that he manifestly prove what he seeks. Proofs are made by examination of laws and facts, by sentences given in other similar cases, by presumptions, by sworn witnesses, by writings, by the sworn confession of the party. C. I. 1312 ff., 2142; C. G. 1315 ff., 2275; C. L. 2404 ff. But actions are repelled on the part of the defendant by exceptions, which he himself likewise is bound to prove. "Exception is so called as a certain exclusion, which is customarily interposed against the action of any matter in order to exclude that which has been brought into the intention or condemnation." L. 2 de Except. Wherefore one exception is of fact, another of law. By the former the fact is excluded, for example, the loan received. By the latter the law is excluded, for example, if a homicide, not criminal, was committed in order to defend oneself.

Other proofs having been omitted, either an interrogatory or an oath can be tendered to the defendant. If an interrogatory is tendered, the defendant must answer, and if he has not answered, it will be taken as confessed. C. I. civil procedure 216 ff. But an oath is twofold, decisory and supplementary. A decisory oath is a certain species of settlement for ending a lawsuit, and therefore it is tendered by one party to the other. Hence, if the defendant does not furnish the oath, he is condemned; likewise, if the plaintiff does not furnish the oath tendered to him, he is condemned. But if the defendant furnishes it, even if he is perjured, he is absolved. C. I. 1364 ff.; C. G. 1358 ff. Namely, he is absolved, even if perjured, in the external forum, but he is not freed from obligation in the forum of conscience; for the settlement was made by oath, not by perjury. The oath is tendered concerning one's own fact, and also concerning the fact of another, if there is a presumption that it is known by the one swearing, and if it is necessary for expediting the case to know that fact. A supplementary oath is one which is tendered by the judge to complete proofs, but not to the defendant himself in a criminal case. C. I. penal procedure 232. Cf. L. 11 de Act. rer. amot. ff. As regards the forum of conscience, the judge cannot tender it to one who probably will perjure himself, without injuring charity and justice. For it is in his power to tender it or not. C. I. 1314 ff.; C. G. 1366 ff. Cf. Rules of the S. R. Rota, title 4; L. fin. de Iureiur. ff.; C. L. 2520 ff.

In a criminal case from Roman Law, and also from more recent law as regards the very substance of the matter, the process can be instituted in three ways: 1. By way of accusation, when there is some accuser who promises that he will prove the crimes objected. 2. By way of denunciation, when the one reporting the crime does not wish to assume the burden of proving. 3. By way of inquisition, which the magistrate institutes.

In the accusatory process the whole case is conducted between the accuser and the accused. The accuser objects the crime; the accused responds, denies or confesses the fact, and if he confesses he is as condemned. Witnesses are all examined before both, and orally. For no one is to be condemned unheard and without witnesses. Formerly the defendant was tortured on the rack, so that full proof might be made from his confession. But by present laws no one can be compelled to bear testimony against himself. Then the sentence of innocence or guilt is pronounced, and punishment is imposed by law on the guilty person. If the accuser has failed in proof of the crime and from malice has brought someone into danger of grave penalty, formerly he suffered a similar or talion penalty. Today an action of calumny and defamation is granted against the accuser. S. Th. 2. 2. q. 68. a. 4; Deut. 24, 19 ff.; Decretal de Calumniator.

The way of denunciation falls back into inquisition. For when the matter has come to the knowledge of the magistrate through denunciation, either from one lodging complaint, or from an informer, or from ministers of public order, then he begins to inquire into the delict and the delinquent. He can inquire into the delict from the slightest indications, but into the delinquent only from grave ones. Once the inquisition has been completed, the delinquent is subjected first to summary examination, then to ordinary examination. Then the criminal process is instructed before him, and witnesses are examined in it. If from it the defendant is proved guilty, he is condemned; if he is proved innocent, he is absolved; if neither is established from the acts and proofs, he is dismissed.

Moreover, inquisition is threefold. The first is general, namely when it is asked in general whether the laws are observed, whether there are transgressors. The second is special, when inquisition is instituted concerning a certain crime and concerning a certain person as its author. The third is mixed, when either the person alone or the crime alone is special, for example, whether Titius is guilty, or who killed Caius. L. 197; S. Th. Quodl. 11, a. 13.

Therefore by whatever way the process is instituted, there is always some accuser, whether a private or public person, whether physical or moral. Accusation can be both formal and virtual. Hence the evidence of the fact, public infamy, or notoriety of the crime supplies the place of the plaintiff or accuser. In judgments three persons are required: judge, plaintiff, defendant. For judgment is an act of justice, which is not toward oneself, as are the other virtues by which man is ordered in himself, but is toward another, ordering man to another. S. Th. 2. 2. q. 67. a. 3.

By canon law a previous admonition of the defendant is often required, for example, in causes of clerics who are concubinarians, and where excommunication is to be inflicted. Trent, sess. 25, c. 3, 14 de R.

Decretals l. 2; L. Qui crimen C. de iis, qui accusare non possunt; L. ult. C. de Accusat. et inscript.; Sanchez, Cons., l. 6, c. 2, proem.; Lessius, l. 2, c. 29, n. 106; Lugo d. 27, n. 75; E. M.

The rack: It is a kind of torment, namely a wooden machine put together in the manner of a horse, cavalletto, upon which those concerning whom there was inquiry about some crime were stretched out and tortured, so that full proof might be made from their confession.

9 What concerning general inquisition? - A judge, without any special occasion having been given, from his office alone can institute a general inquisition, in which nevertheless his power does not extend to eliciting hidden delicts, concerning which there is no report, or which turn to the damage of no one. The reason for the former is that this is necessary for the republic, and no injury is done to anyone. And although the crimes of some persons may be uncovered, this occurs accidentally, beyond intention, and the common good prevails over that inconvenience. The reason for the latter is that otherwise the reputation of the neighbor would be injured directly and in itself; and this right, speaking in itself, neither the judge nor society itself has. Then the greatest inconveniences of scandals, quarrels, etc., would follow, and public peace would be disturbed. Wherefore, for the common good of society itself, always speaking in itself, it is more profitable that delicts remain hidden than that they be made public, so that scandal may be removed, lest others be stirred up by the example of others to perpetrating similar crimes. Nevertheless always except cases of imminent danger of common or private damage, in which the judge can and must inquire even concerning secret delicts. C. Perniciosa 1. de Off. iud. ord.; L. 198.

199; Lugo d. 38, s. 6; Lessius, de Iust. et Iur., l. 2, c. 29, dub. 13; S. Th. Quodl. 11, a. 13; 2. 2. q. 33. a. 7.

10 What concerning special inquisition? - "For a judge to make a special inquisition, there must, at least regularly, precede infamy, or something equivalent, which gives a just cause. The reason is both because otherwise he would defame without cause, and because a judge must proceed from public knowledge, which he does not have except through accusation, or the confession of the defendant, or evidence of the fact, or through infamy; for which two witnesses are not sufficient, who swear that they have seen the crime committed, because it is still hidden, but it is required that rumor be spread through the greater part of the community, that is, of the city, neighborhood, or monastery, and that it not have arisen from slanderers, although in this matter it is safe to follow the common practice of good men and republics." L. 801.

Regularly; for again there are excepted cases, namely if there is imminent danger of common damage, or of grave damage to another person, or if it concerns graver crimes, homicides, thefts, and other things disturbing the republic, and if there is some suspicion arising from indications not slight, lest delicts left unpunished provide occasion for wicked men to disturb the republic by their crimes and to injure the innocent. Wherefore the judge must then use great prudence, and have regard to persons, and until he sees whether the matter can be proved, he must take information in such a way that reputation is injured as little as possible. Hence, if he sees that it cannot be proved, he must desist. Lessius, l. 2, c. 29, dub. 15.

But lest meanwhile the defendant be able to corrupt witnesses or himself flee, the judge can command that he be enclosed in prison. But this cannot be done without grave delict and grave indications. Lev. 24, 12. Indeed by common Law it is provided that an innocent citizen not be enclosed in prison; and likewise to defendants the faculty is given, pledges having been furnished, of enjoying liberty until they have undergone judgment, unless they are accused of greater crimes with a great presumption of delict. S. Th. 2. 2. q. 14. a. 3; Quodl. 11, a. 13; Lugo, l. c.; CC. Accedens 23, Qualiter et quando 24, Cum oporteat 19, Inquisitioni 21 sections 1-2 de Accusationibus; Trent, sess. 25, c. 6 de R.; C. I. penal procedure, l. 1, title 1, c. 2, title 2, c. 1-4.

11 What concerning mixed inquisition? - Mixed inquisition also is licit; namely, when the crime is manifest and the author is unknown, it is lawful for the judge to ask in general who committed it; nevertheless not in particular, for example, whether Peter did it, unless some infamy and manifest indications have preceded. The former part is clear both from the practice of all even fearful judges and from the contrary inconveniences; for crimes and delicts would easily be multiplied. But the latter part is established from this, that this would be to defame the neighbor without legitimate cause. L. 189, 200.

Hence the same Holy Doctor, 201, says that "it must be noted that prelates cannot inquire against religious in doubt whether sufficient indications are present... for inquisition, because in doubt their reputation possesses, which would then be stained by inquisition. Understand, however, unless danger of common damage is imminent; for then the right of religion prevails"; or also if grave damage of a private person is imminent, whose certain right prevails. This, as is clear, is general and not proper only to religion. Lugo, l. c.

12 Note: If it concerns inquisition that is not judicial, unto penalty, but paternal, unto the amendment of the defendant, there is indeed a broader faculty in this matter, as is established from common practice itself. For Bishops and regular superiors in visitation, which ordinarily they make only paternally, are accustomed to investigate even in particular concerning clerics and religious: how they conduct themselves, how they themselves are content with others and others with them, whether they observe the laws, etc. But even this paternal inquisition, if it is not made about all according to custom, but about one or another in particular, cannot be made unless some special reason is present and due caution is observed, lest anyone thereby be defamed. Otherwise an investigation of this kind becomes vicious and reprehensible, because it degenerates into detraction, "and because it generates scandals and provides occasion for hatreds and dissensions. For men bear it with difficulty when their deeds are scrutinized by others, and by its very nature such an inquisition inflicts injury on the neighbor, whose honor it opposes, and the estimation which all desire to have as best concerning themselves." Diana t. 7, tr. 4, res. 25, n. 3.

13 Can a judge condemn a defendant whom by private knowledge alone he knows to be guilty, or an innocent person who is juridically proved guilty? - R. To the first: Negatively. For a judge judges as a public person, and therefore he must follow public knowledge and proceed according to the things alleged and proved, especially in favor of the defendant. Besides, the judge would then proceed without an accuser, which is against justice and against the order of public judgments. S. Th. 2. 2. q. 67. a. 2, a. 3; L. 207. But, speaking not of an inferior judge, but of the Prince himself, and of civil causes and the removal of offices, etc., Lugo observes, d. 37, s. 5, n. 54: "perhaps the Prince has greater power for this, that from private knowledge he can sometimes condemn a defendant not convicted; for since the republic has greater dominion over these things and can dispose of them in order to the public good, it can more easily happen that it is expedient for the public good to take goods or an office from someone because of the testimony of the Prince alone. But an inferior judge cannot do the same; "for he cannot dispense in the law of a superior, especially in a matter of such great moment." Lugo, l. c., n. 50.

R. To the second: "One whom the judge privately knows to be innocent, if he has juridically been proved guilty, the judge is bound by every means to free, if he can, for example, by impeding the accusation, drawing out the judgment, opening the prison, if he can do so without a greater evil, or remitting the case to a superior." L. 208; S. Th. 2. 2. q. 64. a. 6 ad 3; q. 67. a. 2 c.

But if the judge by acting thus can accomplish nothing toward freeing the innocent person, then there are three opinions, all probable. The first opinion, of the Angelic Doctor, teaches that the judge can always in any case whatsoever render sentence according to the things alleged and proved. The reason is that the judge does not judge as a private person, but as a public person. Therefore in judging he must follow not private knowledge, but public knowledge. "He must follow them (the proofs introduced) in judging." 2. 2. q. 67. a. 2 c. Moreover, the common good requires that the order of law be preserved intact in judgments. Finally, "if a judge knows that someone is innocent who is convicted by false witnesses... he does not sin by rendering sentence according to the things alleged, because he himself does not kill the innocent man, but those who assert him to be guilty." 2. 2. q. 64. a. 6 ad 3.

The second opinion, very probable to St. Alphonsus, denies that in any case whatsoever the judge can render sentence against him whom he certainly knows to be innocent. The reason is "because to condemn the innocent is intrinsically evil; just as it would be to compel a woman to live with him whom she privately knows not to be her husband." L. 208.

The third opinion, of Lessius and Lugo, distinguishes between criminal cases in which there is question of the penalty of life or mutilation, and civil cases or criminal cases in which there is question of a monetary penalty, or of simple detention, or of exile or deprivation of offices. In the former it denies that it is lawful for the judge to condemn the innocent. In the latter, however, it grants that this is lawful. The reason for the former part is that it is evil in itself to kill or command someone to be killed without authority. But the judge has no authority over the life of an innocent person, since society itself lacks such authority. The reason for the latter is "because the republic has authority of disposing concerning the fortunes of its citizens and transferring them from one to another, as it has been expedient for the public good; as is clear from the laws of usucaption. But here there seems to be a just cause, both lest the form of public judgments be perverted with scandal of the people, and because a reason does not offer itself for averting the inconvenience of this man. Therefore it can establish that the judge in such a case follow the public form of judgments, even if from this it happens that he must despoil of fortunes one whom privately he knows to be innocent or to have a good case." Lessius, l. 2, c. 29, dub. 10, n. 84; Lugo d. 37, s. 4, n. 42 ff.; C. Inquisitionis suae de Sent. exc.; Ithur. Cas. 34; L. 1. 6, n. 999, 1502; E. M.

Moreover, in modern Codes jurors judge concerning the crime, and the judge only renders the sentence of the law by which the penalty is sanctioned. If the judgment of the jurors does not rest upon the acts and proofs, Carriere, de Iust. et Iure, n. 2, n. 753, thinks that the judge can render sentence against the innocent man, "since he does not have to pronounce concerning the innocence or guilt of the accused, but only concerning the application of the penalty." But if the judgment of the jurors has evidently been rendered not from the acts and proofs, but rashly from malice or from ignorance, the judge cannot render sentence against an innocent man; for although he has been declared guilty, nevertheless he has not been proved guilty. C. Italian Penal Procedure, a. 509.

14 Does the sentence of a judge oblige in conscience; and to what is the judge bound who has rendered an unjust sentence? - R. To the first: Affirmatively, if it is certainly just. The reason is that a legitimate precept of a superior obliges in conscience. But the sentence of a judge is compared by law to the precept of a superior, commanding or prohibiting some matter in a certain particular case. "The sentence of a judge is as it were a certain particular law in some particular fact." S. Th. 2. 2. q. 67. a. 1 c. From this the Angelic Doctor deduces that "just as a general law must have coercive force... so also the sentence of a judge must have coercive force." Similarly, as a general law must have the force of obliging, so also the sentence of a judge must have the force of obliging.

R. Negatively, if it is certainly unjust. For just as one is not bound to obey him who does not have authority of commanding, so much more one is not bound to obey him who abuses authority by commanding unjust things. C. Inter ceteras 9 de Sent. et de re iud.; S. Th. 2. 2. q. 60. a. 6 c. ad 4. Wherefore someone can secretly compensate himself, unless the other has justly prescribed. It is said negatively, that is, not to oblige in conscience, "because in the external forum, where not so much the truth of the fact as juridical proof is regarded, the sentence pronounced is to be observed, in order to avoid scandals and inconveniences (if indeed they are present and cannot otherwise be avoided); nor, after the term has elapsed within which it was lawful to appeal, is an action granted to him, the law so establishing, both as a penalty for sluggishness and on account of the public good, that there be an end of lawsuits." L. 215.

R. Affirmatively, if it is doubtfully just. The reason is that presumption favors the superior or judge, and in practice there would be very grave inconveniences, and there would never be an end of lawsuits. Besides, obedience must be given to a superior legitimately commanding. But in the case of the aforesaid doubt and probability, the superior or judge still commands legitimately. Moreover, he certainly possesses the right of urging execution, of which he cannot be despoiled unless the opposite certainty of injustice is present.

But it is permitted to appeal from the sentence of an inferior judge to a superior judge, even if the sentence is only probably unjust; and once appeal has been interposed, the sentence rendered ceases meanwhile. The reason is that that inferior sentence of itself is neither absolute nor simply definitive, but only if it is accepted as such and no appeal is interposed. But after the sentence has passed into a matter adjudged, it is now absolute and definitive, and it must be stood by even in the forum of conscience, even in doubt whether it is just. C. Cum super 17 de Sent. et re iud.; C. L. 2502 ff.; Lugo d. 37, s. 15, n. 185 ff.; S. Th. 2. 2. q. 69. a. 3; Quodl. 4, q. 8, a. 14. Cf. n. 86.

The sentence of a judge is one thing when interlocutory, concerning an incidental question; another when definitive, concerning the principal controversial case. And one is a sentence of absolution of the defendant, another of condemnation of the defendant, another of dismissal because the crime has not been proved. But a condemnatory sentence is one thing simply condemnatory, another declaratory of crime and penalty.

The commands of the praetor, spoken between two parties, are called interdicts. In several cases interdicts were given by the Praetor, but especially the Praetor interposed his authority in ending lawsuits concerning possession or quasi-possession. Inst. 4 de Interdictis.

Generally speaking, appeal in suspensive effect is not given as regards merely disciplinary decrees, but only in devolutive effect. Benedict XIV, Constitution Ad militantis, March 30, 1742.

R. To the second: If the judge from inculpable error has rendered an unjust sentence, he is bound to revoke it, if he can do so without grave inconvenience. The reason for the assertion is that he is bound by office to impede the evil of the neighbor, "otherwise, if, while he can, he does not impede his error, that will now be imputed to him as conserving it, which before, because of inculpable inadvertence, was not imputed." Lugo d. 37, n. 3. Nevertheless he is not bound to sustain grave inconvenience, since justice was not formally injured, nor in the quasi-contract of accepting an office or munus is anyone judged to be obliged also that he correct inculpable errors with notable inconvenience to himself. R. 23 de R. I. in the Sixth. If by deceit, or by culpable great imperitia, he rendered an unjust sentence, he must revoke it, if he can, even with grave inconvenience to himself; and he is bound to repair all damages coming from it to the injured party. For he is the unjust, efficacious, culpable cause of such damage, and therefore he is bound to reparation. L. 195, 214; C. Tum ex litteris 5 de In integr. restit.; C. B. 839; C. L. 2401 ff.

14 bis. Note: There are various grades of judgments. Three grades are regularly constituted in judgments: first instance, appeal, and recourse to the supreme Curia.

From the Constitution Sapienti consilio, the Sacred Roman Rota judges in first, in second, and in last instance. Cf. canon 14. Moreover, "it also sees concerning recourses for restitution in entirety from any sentences whatever which have passed into a matter adjudged and cannot find a remedy before the judge of second instance, according to the title de Rest. in integr.; provided nevertheless that it does not concern a matter adjudged from a sentence of the Sacred Roman Rota: and in these it judges both concerning form and concerning the merit." Canon 14, section 4, title 1.

Besides the Sacred Roman Rota there is the Supreme Tribunal of the Apostolic Signatura, which takes cognizance and judges concerning suspicion against some Auditor, concerning violation of secrecy, concerning damage inflicted by Auditors from an act of theirs null or unjust in judging, concerning a complaint of nullity against a rotal sentence, concerning a petition for restitution in entirety against a rotal sentence which has passed into a matter adjudged. Canons 35, 37, title 2.

15 Is a judge, gravely negligent or unjust in executing a case and rendering sentence, bound to restore not only to the injured party, but also to the treasury, for example, if without cause he remitted a monetary fine which by law he ought to have imposed on the defendant? - Busembaum and others probably affirm. The reason is that he is the unjust cause of the damage which the treasury suffers. But others also probably deny this, if the defendant has not yet been condemned to the fine. "The reason is that before sentence no right to the penalty is acquired by the treasury; hence, if the judge unjustly absolves the defendant, he sins against legal justice, not commutative justice." L. 196, 238. That is, the judge from his office must coerce the guilty, but so that others not offend, not so that the treasury or private persons may become richer. Except if from the unjust remission of penalty damage would come to a private person or to the republic; for by force of his office he is bound to impede that. S. Th. 2. 2. q. 67. a. 4 ad 3; L. l. c. and n. 237; Lugo d. 37, s. 8, n. 97. Cf. 61.

16 Must a judge judge according to written laws? - R. Affirmatively. "Augustine says: In these temporal laws, although men judge concerning them when they institute them, nevertheless when they have been instituted and confirmed, it will not be lawful for judges to judge concerning them, but according to them.... Judgment is nothing other than a certain definition or determination of that which is just. But something becomes just in two ways. In one way from the very nature of the thing, which is called natural right; in another way from a certain agreement among men, which is called positive right.... But laws are written for the declaration of each right, yet in different ways. For the writing of law indeed contains natural right, but does not institute it; for it does not have force from law, but from nature. But the writing of law both contains and institutes positive right, giving to it the force of authority. And therefore it is necessary that judgment be made according to the writing of law; otherwise judgment would fall short either of the naturally just or of the positively just." S. Th. 2. 2. q. 60. a. 5; Inst. l. 3, t. 17; L. Rem non novam C. de Iudiciis; C. 1 de Sent. et de re iudic.

17 You will resolve: An inferior judge, speaking in itself, ordinarily cannot relax or diminish a penalty, even if the plaintiff or accuser consents, unless sometimes epikeia dictates that something else is necessary for the good of the republic, or unless the judge justly interprets the will of the superior, or unless another just cause is present, in which the end of the law rather than the bark of the words is to be attended to. The supreme judge himself cannot do this without a just cause, whence, acting otherwise gravely, he would sin, because he would render delinquents more bold, and thus would concur in sin. Nevertheless in all things the chief account is of justice and equity rather than of strict law. L. 8 de Iudic. C.; S. Th. 2. 2. q. 66. a. 6 ad 2; q. 67. a. 4; q. 60. a. 5 ad 2; 4 d. 46, q. 1, a. 2, q. 2; Lugo d. 37, s. 8.

Speaking in itself; for practically today penalties are determined by the laws themselves, and their limits, of maximum and minimum penalty, are defined, which judges cannot exceed. C. I. penal 1.

A judge can supply those things which have been omitted by the litigating parties and their advocates, and which are of law. But those things which are of fact he regularly ought not supply, for otherwise he would assume to himself the office of the contending parties. But he can supply even these if the fact is known from the public acts of the judgment, or if the fact is both manifestly and publicly known, if it concerns public good, miserable persons, the good of the soul, or a pious and religious cause. L. 1 Ut quae desunt adv. part. etc. C.

18 What must the judge do when the law is not clear, but obscure, and on both sides there are opposed probable opinions? In criminal matters the defendant is to be favored, both as regards the existence of the crime and as regards the infliction of penalties. The reason is that according to the rules of Law: In doubt no one is presumed evil unless it is proved; when the rights of the parties are obscure, the defendant is to be favored rather than the plaintiff; hates should be restricted and favors should be expanded; in obscure things the minimum is to be followed; in penalties the more benign interpretation is to be made; it is more satisfactory that the crime of the guilty be left unpunished than that an innocent man be condemned. R. 49 de Reg. Iur. in the Sixth; L. Absentem 5 de Poenis; L. 25 de Probat.; S. Th. 2. 2. q. 60. a. 4; Elbel, de Actib. human., 197 ff.; C. L. 2515.

In civil cases, probability of fact and probability of law must be distinguished. A doubt of fact, for example, is: whether the man was master of himself when he made the testament; whether Titius committed such a delict, falsified writings, etc. In such a doubt sentence must be rendered according to the Rules of natural and positive Law: In doubt a fact is not presumed, but must be demonstrated; in doubt the deed is presumed, or presumed to have been rightly done, which had to be done by law; in doubt one must stand for the validity of the act; in doubt one must stand for him for whom presumption stands; once evil, always presumed evil; ignorance of fact, not of law, excuses; in obscure things we inspect what is more likely, or what is usually accustomed to happen, etc., de Reg. Iur. in the Sixth.

A doubt of law is when it is doubted what the law commands in such a case, whether the law is extended or not extended to it, etc.; and on both sides there are probable opinions. In such a doubt of law, either no one possesses the thing, or someone is possessor of the thing.

In the first case, that no one possesses the thing, if it is doubtful to which of the parties the law favors more, or if, without doubt, the law equally favors the parties, there is a twofold opinion. The first opinion holds that the thing must be divided. The reason is that the judge is not the master of things, but the declarer of law in a particular case, and consequently the distributor of things not according to his pleasure, but according to the rights of the parties; and therefore, if the rights are equal, he must divide the thing equally between them. The other opinion holds that "the judge indeed does better by trying to reduce the parties to concord, yet absolutely he can choose one from among them (equally more probable opinions)... because the judge by the debt of his office is bound only to investigate the truth diligently, so that he may judge according to it; but in our case he judges most probably that this is the truth, and that this man has right: therefore he can judge for him with that equal probability." Lugo d. 37, s. 10, n. 115. And indeed, since each party then has, according to a probable opinion, an entire right to the thing, the judge will well be able to conform himself to one of these opinions, and he inflicts no injury on the other party. Nor is it valid to object that by judging the truth to be for one party the judge exposes himself to the danger of deviating from the truth and of depriving the other party of his right. For the judge cannot avoid this danger. For the danger is equal if he judges for the other party. But if he divides the thing, "then the danger will be more certain; for then it will be not only probable but most certain that the true owner is deprived of his thing as to the half part: therefore it is better to undergo that probable danger with a probable judgment concerning the justice of him for whom sentence is rendered, than most certainly to deprive the owner of his thing as to the half part." Lugo l. c. n. 118. This latter opinion is consonant with present laws and practice, and is confirmed by canon law and Roman law, so that in equal right the causes of marriage, dowries of widows, wards, and other pious causes always prevailed. L. 1. 4, n. 410.

But if, in the same case, that no one possesses the thing, a truly more probable opinion in a question of law favors one party, and a less probable opinion favors the other party, the common opinion holds that the judge must render sentence for that party for whom the more probable opinion stands. The reason is taken, first, from proposition 2 condemned by Innocent XI: "I probably judge that a judge can judge according to an opinion even less probable." But from this condemned proposition it follows only that the judge cannot render sentence for the less probable opinion, but by no means that he must render sentence for the more probable opinion and cannot divide the thing among the parties according to the proportion of probability. The reason is taken, secondly, from this, that the judge is constituted by the republic so that he may define the matter according to the merits of the case and according to the opinion which seems to him more conformable to law; for otherwise he would be an accepter of persons. But neither does this reason truly prove the assertion.

For if he must judge according to the merits of the case, he must divide the thing according to the proportion of greater or lesser probability. But that he is constituted by society so that he may render sentence for the more probable opinion, by ascribing the whole right to that party, is indeed asserted, but it is not established. Only this can be asserted, and is established in itself: namely, if the thing cannot be divided according to the proportion of greater or lesser probability, but the whole is ascribed to one party, because this is, for example, the practice of tribunals, then surely it is to be attributed to him who has the greater probability. But this practice of tribunals could be rendered honorable under a twofold head: 1. if it concerns a far greater probability, because then moral certitude is almost had, which often is difficult to distinguish from great probability; 2. if, while the judge ascribes the whole thing to one party, he frees the other from all expenses of the judgment and from reparations of damages, because then an equitable compensation is had. Therefore the better reason seems to be that which was just brought forward for the case of equal probability, namely because there is less danger of injustice, and the judge, as interpreter of justice, is bound to choose an opinion at least less dangerous, since a certain one cannot be had.

And this opinion again corresponds to present laws and practice.

In the other case, that someone possesses the thing, while equal probability of right stands on each side, the thing is to be adjudged to the legitimate possessor; for by reason of possession his right prevails absolutely. This is confirmed from R. 65 of Law in the Sixth: "In equal delict or cause, the condition of the possessor is the stronger." But if unequal probability is had, the first opinion holds that the judge is bound to adjudge the thing to him who has the greater probability for himself, although he is not the possessor. For first, possession in itself does not bestow a right of property, but only detention of the thing, until someone is legitimately despoiled; but the right of property is greater for the other party. Moreover, the dispute is about the property itself, not about the simple detention of the thing, which is extrinsic to it. Therefore, as in the case of greater probability, with no one possessing, greater probability prevails, so also it prevails in the case of possession. For that presumption of property which arises from possession is destroyed by greater probability of right. Besides, R. I. 65 in the Sixth evidently has force in an equal case, not in an unequal case. The other opinion holds that the judge cannot despoil the possessor. The reason is that legitimate possession, with human morals considered, speaking in itself, argues a morally certain right, even of property itself; for men are not accustomed to be negligent in guarding their own things. And upon this reason the law of prescription is founded, which is had by the very possession of the thing. Legitimate possession; for it would be otherwise if the possession itself were not certain, or not certainly legitimate. Moreover, legitimate possession, besides the very fact of possession, requires two things: title and good faith. Title is donation, inheritance, purchase, and similar things, through which ownership of some thing is customarily acquired. This title must be at least reasonably presumed. But good faith is the judgment by which, on account of such a title, someone prudently believes the thing to be his own. "And therefore judges commonly adjudge things to those having the more probable right, because in the external forum the good faith of the possessor can be proved only with difficulty." L. 210; l. 1, n. 47. Lugo d. 37, s. 10; Ithur. Cas. 34; Viva on proposition 2 condemned by Innocent XI; E. M.

19 Can a judge render sentence when the law itself is certainly unjust and inequitable? - If it concerns a civil law contrary only to ecclesiastical laws in which the Supreme Pontiff can dispense, as, for example, is the law of ecclesiastical immunity, the judge can and must, if judgment must be rendered, speaking in itself, seek the due faculty from the Holy See, or from the Bishop of the place, according to the various laws and various cases that occur. But he will easily obtain this faculty, since it is especially expedient for the good of society that there be honest judges in it. The reason for seeking the faculty is the usurpation of the rights of the Church which otherwise would be had, and the public scandal to be guarded against.

If it concerns a civil law contrary to divine and natural laws, then either the judge must command something directly against this right, or he must only apply some penalty. The first is evidently not lawful, and thus he ought rather to relinquish his office than to oblige by military force a concubine to remain at home with her lover. Thus also it is not lawful to render a sentence of divorce according to the law, namely, by which the bond of marriage is dissolved, power being granted to the spouses to enter new nuptials. For this is openly against natural, divine, and ecclesiastical right. For as it is inequitable to execute an inequitable matter, so it is inequitable to command its execution. S. Th. 2. 2. q. 60. a. 5.

The other seems to some also altogether illicit, because it is intrinsically evil to condemn an innocent person, namely when the law itself is evidently unjust, whose transgression is punished. But to others it seems that it can be excused. For to decree some temporal penalty is not always evil in itself; and there is present a most grave reason on the part of the judge, lest he be compelled to renounce his office, and on the part of consenting society, for which it is better that judges be good rather than bad, scandal always having been removed, either from approved custom and the practice of the fearful, or from due faculty previously sought. And thus he can decree a fine because of the omitted formality of civil marriage, which the Church tolerates in this sense, scandal always having been removed, as was said.

But although there is question only of decreeing a penalty, one must distinguish between penalty and penalty. For if it concerns the penalty of death, for example, mutilation, etc., since neither the person himself can yield his right, nor can society by its authority sanction such a penalty, it is altogether inequitable to impose it. "For positive right has place where, as regards natural right, it makes no difference whether it is done thus or otherwise." S. Th. l. c.

But if it concerns some monetary penalty, or another similar one, since anyone in this matter can yield his right, and society can consent, the judge surely can impose some slight penalty of this kind, lest he be compelled to renounce his office with grave damage to himself and to society itself. Consent is then reasonably presumed. Yet this also seems to be limited to the case in which it does not concern a law directly against nature, although it is rather harsh and not sufficiently just. For since the sentence of a judge is not any declaration whatever, but an authoritative one, authoritatively to confirm a law against nature, even by determining a monetary and slight penalty, is against nature. It is against nature to condemn to death a Christian who refuses to adore idols; it is against nature to condemn him to a penalty and fine, even of only five small coins, because he did not wish to genuflect before an idol. Certainly of such a judgment it cannot be said that it is a "definition or determination of the just or of right," nor can it be said of the judge that he is "interpreter of justice" or "animated justice." S. Th. 2. 2. q. 66. a. 1; a. 5 ad 1; q. 67. a. 3; E. M.

20 Can a judge licitly receive gifts? - It is wicked for a judge to receive gifts of grave moment, which indeed seem at least indirectly in some way to be exacted, or in which some danger of corruption is to be seen. But it does not seem that receiving only slight little gifts, offered altogether spontaneously, in which there is no danger of corruption, and which are not even indirectly exacted, can be reproved. The reason for the first part is that it is wicked to receive those gifts for a just sentence; for this must be rendered from office.

Likewise it is wicked to receive them for an unjust sentence, because this is not to be rendered. Besides, this is positively prohibited in Deut. 16, 18, 19, and in Canon Law, C. Statutum 11 de Rescriptis in the Sixth, section Insuper. It is also prohibited by Civil Law, by which every corruption of magistrates through gifts and promises is punished with grave penalties, both in those corrupted and in those corrupting. L. 18 Dig. de Offic. praesid.; C. I. penal 171-173. The reason for the second part is that, since they are offered from courtesy alone, they would be refused almost discourteously. This is confirmed by Canon and Roman Law, ll. cc.; for it is said that perhaps food or drink offered by mere liberality can be received, which can be consumed in a few days. Cf. also C. Cum ab omni 15 de Vit. et honest. cler.; C. I. 1458; Lugo d. 37, s. 11; S. Th. 2. 2. q. 71. a. 4 ad 3. Cf. n. 40.

21 If against the prohibition made a judge has received gifts, is he bound to restitution? - If the judge received gifts from litigants by donation, he is probably not bound to restitution before sentence. For "the aforesaid laws and others are understood either only for the external forum, or concerning restitution as a penalty of crime, for which a sentence is always required, even if not one inflicting the penalty, at least one declaratory of the crime." L. 216. But if he received by agreement for rendering a just sentence, that is, for furnishing that which by justice he owed, he is bound to restitution. The reason is that whatever is already owed by office, and therefore by justice, cannot be the matter of a contract. Much more, however, is he bound to restore those things which he extorted by force, threats, or unjust vexation. Likewise, if he received by agreement for rendering an unjust sentence, he certainly is bound to restitution before he renders such a sentence; but once the sentence has been rendered, he can retain it, since the sin has already been committed, and there is no sin in retaining the thing received; but since what had been promised and was not owed has been furnished, then the innominate contract is verified: I give so that you may do. And thus also "on account of fornication... a woman can retain for herself what has been given to her." S. Th. 2. 2. q. 62. a. 5 ad 2; Lugo l. c.; C. I. penal 171-174.

22 Can a judge at least receive money for expediting someone's case before another's? - "Laymann says that, considering natural law, he does not dare condemn this, because that new obligation which he undertakes is worthy of a price. But the Salmanticenses, n. 66, more truly contradict, because a judge from justice is bound quickly to expedite the cases of those who have equal right to expedition; unless he should undertake an extraordinary labor, to which by force of his office he would not be held." L. 196. Lugo also absolutely reproves this, d. 37, n. 136, for "whenever from justice he is held disjunctively to do something gratis, he cannot receive anything for the election of this part."

23 When litigants have for themselves equally probable opinions, can a judge receive money for rendering sentence in favor of one rather than the other, according to the opinion reported above? Cf. 18. - R. Negatively; for this proposition is proposition 26 condemned by Alexander VII. The reason is that "he would receive a price for a thing not worthy of a price; for from justice he owed to render sentence for one: but the determination to that part, although it makes the sentence more useful to me, nevertheless does not add labor, or anything on the part of the judge worthy of a price. Just as, if someone from justice owed to give a dowry to one of two virgins, he could not ask anything from her for choosing her. But the reason a priori is that it is repugnant to owe from justice to give an entire thing to one of two, and yet to be able to ask a price for it; for then it would not be given entire to one of the two, although from justice he is held to give it entire. Therefore he cannot, with justice preserved, subtract anything; otherwise he could receive as price half of the thing to be given, which would be manifestly against justice." Lugo d. 37, n. 119.


II. On Arbiters

24 What are arbiters? - Arbiters are said to be those who are spontaneously chosen or admitted by both opposed parties, after the manner of judges, for settling some lawsuit. The pact by which the faculty of settling the lawsuit is attributed to them is called a compromise. By this pact the adverse parties by mutual consent promise that they will execute whatever shall be established by the arbiters. But from the sentence of arbiters, according to C. I., it is lawful to appeal, otherwise than from common Law, S. Th. 2. 2. q. 69. a. 3 ad 2. But the compromise can be drawn up either by public act or by private writing, according to C. I.; otherwise it is null. Dig. l. 4, title 8; Decretals l. 1, title 43; C. I. civil procedure, preliminary title, c. 2; Lugo, Resp. Mor., l. 6, d. 21.

Women are prohibited from being chosen as arbiters, because it befits them to be mindful of their modesty, and therefore they ought not to mix themselves in manly offices. L. fin. Cod. de Recept. arb.; C. Proc. I. 10. They are excepted if by law, custom, or privilege they obtain some civil jurisdiction. C. 4, l. 1, title 43 of the Decretals.

Commitment to arbiters cannot be made by private persons in those causes which directly pertain to the right of a Superior, as criminal and penal causes, or to the public good, as, for example, a cause of invalidity of marriage, of religious profession, etc.

Arbiters according to the Italian Penal Code 207 are held as public officials as regards the effects of penal law.

The sentence of arbiters, in the common tongue, is called a lodo. "If someone has been made arbiter concerning his own matter, he cannot say sentence, because he would order himself to do something, or prohibit himself from seeking something; but no one can command himself or prohibit himself." L. 51 de Receptis arb. Dig.

25 What is the office of arbiters? - Arbiters, whoever they may be, once admitted by the different parties, properly enjoy the office of judges, and carry out all their functions, just as if they had been designated by public authority. The reason is that someone can subject himself to the judgment of another, although that other is not his superior. If this is done by two litigants, so that the lawsuit may be settled, an arbiter is had, who therefore, although not from public authority, nevertheless is constituted judge from a private pact. But private pacts, like public laws, oblige in conscience. C. H. 1820; S. Th. 2. 2. q. 67. a. 1 ad 2.

26 You will resolve: Since arbiters fulfill the offices of judges, they have almost the same rights and the same obligations. Wherefore they can instruct the case brought before them, defer the matter to another more opportune time, hear witnesses, and finally, after sentence has been rendered, settle the lawsuit absolutely. They ought not undertake a lawsuit for judging which they do not have sufficient learning; otherwise they sin against commutative justice and contract an obligation of restitution, if in fact by erring they inflict damage. Arbiters are bound to judge according to the laws of the region, because they are assumed after the manner of judges, unless the parties have granted them the faculty of composing the matter according to equity and the good. For then, according to natural equity, they must promote the advantage of each party. They must take the greatest care against acceptance of persons, namely lest, abstracted by hatred, aversion, or excessive affection, they render sentence against the rules of equity. C. B. 319.

27 Note: For the sentence of arbiters to have force in the external forum, it is necessary to fulfill the conditions placed in the Codes of various nations. C. I. civil 1742, 1764 ff.; civil procedure 8 ff.; C. G. civil 1989, 2044 ff.; civil procedure 1003; C. H. 1821; C. A. 1391.


III. On Jurors

28 What are jurors? - Jurors, so called because of the oath which they furnish concerning rightly exercising the office entrusted to them, are men selected from the foremost citizens to undertake some part proper to judges. They are employed only in criminal causes, and their office is to pronounce judgment concerning the existence of the fact and the culpability of the accused; but then the judges decree the penalty according to the law. C. I. penal procedure 493 ff.; C. G. criminal instruction 337 ff.

29 What are the obligations of jurors? - Jurors contract the same obligations as the judges themselves, while nevertheless staying within the limits of their office. The reason is that they exercise the office of judges in great part. Yet they ought not furnish all things to which judges are held, but only pronounce concerning the existence of the fact and the culpability of the accused. C. I. penal procedure 493 ff.; C. G. criminal instruction 337 ff.

30 Can a juror give a vote against the accused, juridically indeed convicted, but whose innocence he knows certainly by private knowledge? - R. Negatively. The reason is that he must pronounce only concerning the existence of the fact, according to his intimate conviction, nor in any way is he bound to give the legal reason for his own sentence. C. I. penal procedure 495, 498; C. G. criminal instruction 342. Even while juridical proof of the crime stands, if someone is certain from elsewhere of the innocence of the defendant, it is altogether impossible to have an intimate conviction of the delict committed. Nevertheless a juror cannot affirm a defendant to be guilty whom he knows as such only by private knowledge, but who has by no means been juridically proved. For the defendant, as long as he is not juridically proved to be such, has a right to be absolved; but the juror acts the person of judge, not of witness, and otherwise witnesses in the case would be used uselessly, and the whole form of judgment would be useless. The private intimate conviction of a juror for condemning, and not derived from juridical proofs, is against the whole tenor of the law; for a broad way would be opened to arbitrariness, and the form of judgment would be only for a certain exterior appearance. And this is openly established from C. I. penal procedure 437; C. G. criminal instruction 312.

Nor indeed is it valid to object what was just being said, that a juror must absolve a defendant proved guilty, but innocent by his own intimate conviction. For evidently the law condemning a defendant juridically proved guilty rests upon presumption of truth; but if, on the contrary, the contrary is evident and certain, that presumption must yield to evident truth, which the juror certainly knows.

31 Is it lawful for jurors to render sentence in a judgment in which the tribunal does not have authority over the defendant, if namely, for example, it concerns an ecclesiastical person? - If his intervention would be altogether useless, for example, when the greater part or almost the totality of the jurors is prepared to condemn the defendant, he can abstain from intervening in such a judgment. The reason is that, on one side, no one is bound to do a useless thing; and on the other side, absence is a certain protest against the abuse of justice. In the same hypothesis he must besides abstain. The reason is that his presence would be useless, and his absence necessary, lest he cooperate in the usurpation of justice, and so that he may protest against that abuse of justice. If the juror can bring forward no cause why he should abstain from judgment, and if he is punished by civil law, he can indeed, even in the same hypothesis, intervene in the judgment, seeking the due faculty, or if this cannot be done, favoring the defendant insofar as is in him. The reason is that, since he comes compelled by necessity and has previously sought the faculty, or, in impossibility, attempts to favor the defendant as much as he can, all scandal is removed, and a sufficient protest is had against the abuse of justice. Moreover, in these circumstances of affairs, he can reasonably presume the consent of ecclesiastical authority.

If his intervention would be altogether useful for absolving an innocent person, for example, because the greater part of the jurors is known to favor justice, it seems that the natural law of charity obliges him to intervene in the judgment, so that he may assist a neighbor gravely needing help. But for impeding scandal or wonder, it suffices to seek the due faculty, or, if this cannot be done, to declare his intention, if it is not established from elsewhere, that he comes not as judge, but as patron and advocate of an innocent person. The same resolution seems also to be given in the same case, if there were an express law or censure against those who undertake the office of juror. The reason is that, since laws and censures generally are unto edification, and in particular laws and censures of this kind are for protecting ecclesiastical persons and the dignity of their state, they do not seem in such a case to wish to impede the safety of those same persons from being protected. Wherefore they then cease contrariwise.


IV. On Advocates, Procurators, and Referendaries

32 What is an advocate, a procurator, a referendary? - An advocate is he who gives his assistance to litigants by counsel and by defense undertaken before the judge. But a procurator is he who, by mandate and in the name of the litigant, prosecutes the case in judgment. Finally, a referendary, or relator, is he to whom the acts of litigants are committed to be discussed, so that afterward he may report their foundations to the judges as if reduced into a compendium. L. 14 de Advoc. divers. iudicior. C.; L. 1 de Procur. ff.; L. 18 de Procur. C.; S. Th. 2. 2. q. 71. a. 1, 2. "To undertake the defense of another is a manly office, and it is established that it is beyond the female sex." L. 18 de Procurator. C. "Women will sometimes be permitted to act for parents, the cause having been known, if perhaps sickness or age impedes the parents, and they have no one who may act." L. 41 de Procurator. ff.

The procurator concerning whom we are treating here is an office well distinguished from a public or fiscal procurator, who is a person legitimately deputed to defend rights concerning the public good. Hence he acts sometimes for the plaintiff, sometimes for the defendant, sometimes for both. Such a procurator is, in matrimonial causes, the Defender of the bond; in causes of ordination and religious profession, the Defender of the validity of each; in causes of Saints, the Promoter of the faith.

The proper and native advocates of the S. Rota are consistorial advocates. Cf. Proper Law of the S. R., canon 44. Advocates of the S. C. of Rites for causes of Saints must be endowed with the regular title of rotal advocate, and are subject to other formalities prescribed by the same S. C.

33 What are the obligations of advocates in the defense of cases? - Advocates are bound first of all to have competent knowledge of laws, of the form of judgments, and of the manner of preparing instruments. Then they must diligently examine the case, manifest its justice or injustice and the certitude or probability of winning or losing it, guard against damaging delays, preserve fidelity, and finally defend the case, and only a just one, without lies, frauds, or other unjust means. The reason is that by legal justice toward society, and by commutative justice toward the client, they are obliged to defend his rights and guard against his damage, but toward the contrary party, lest they become cooperators in injustice. Wherefore, acting otherwise, they are held concerning damages. C. Si culpa ult. de Iniur.; L. 14 de Iudic. C.

S. Th. 2. 2. q. 71. a. 3.

34 You will resolve: Advocates sin against justice toward the client if, when they do not have due knowledge of the laws, they undertake cases to be defended; if they reveal the foundations or secrets of the case to the adverse party, or if they serve both parties; if, because they seem to themselves to bring forward peremptory arguments, they neglect others not to be despised, because perhaps the judges would be moved by those neglected motives; if they do not sufficiently prepare themselves to plead the case, etc. The same persons sin against justice toward the adverse party if they cite false or abrogated laws, or turn them aside into a foreign sense with damage to the adversary; if they use deceit or lies, from which judges or jurors are drawn away into an unjust sentence or vote; likewise if they impose false crimes or vices on the adverse party, etc. Wherefore they do not seem to sin if they ingeniously twist laws from their obvious sense so that the defendant may escape punishment. L. 226; S. Th. 2. 2. q. 71. a. 3; Kenrick 144.

35 Note: St. Thomas, l. c. ad 3, teaches that "it is lawful for an advocate defending a just case prudently to conceal those things by which its process could be impeded," because this would not be to deceive the adversary, but to allow him to deceive himself.

36 Is it lawful for an advocate to defend an unjust case? - In civil matter an advocate cannot licitly sustain a certainly unjust case. Wherefore if the laws favor one doing injustice, on account of some defect, for example, of a document or instrument, the advocate cannot patronize him, unless perhaps so that he may free him from useless and damaging vexation, for instance if a debtor cannot pay, nevertheless with him warned that for this reason he is not released from the natural obligation, and unless for that reason he is no longer going to fulfill it.

Much more, in criminal matter he cannot undertake the parts of an evidently unjust accuser. The reason is that, as St. Thomas says, 2. 2. q. 71. a. 3, "it is unlawful for someone to cooperate in doing evil, whether by counseling or by helping, or by consenting in any way whatever; because one counseling and aiding is in some way doing. And the Apostle says, Rom. 1, 32, that they are worthy of death, not only those who do sin, but also those who consent to those doing it. Hence all such persons are bound to restitution. But it is manifest that an advocate furnishes help and counsel to him whose case he patronizes. Hence, if he knowingly defends an unjust case, without doubt he sins gravely and is bound to restitution of that damage which the other party incurs against justice through his help. But if he ignorantly defends an unjust case, thinking it to be just, he is excused according to the mode by which ignorance can be excused." L. 14 C. de Iudiciis; Kenrick 141.

37 You will resolve: An advocate who, after the case has already been undertaken, notices that it is unjust, must at once warn his client concerning the injustice of the case and abandon it. Otherwise he will be held for all damages coming to either party. If nevertheless the client is in bad faith, this client is bound first to restore, as commanding. But if he does not restore, then in the second place the advocate is bound to restore, namely as executor. "Nevertheless he ought not betray it, namely so that he helps the other party, or reveals the secrets of his own case to the other party." S. Th. l. c. ad 2. The first is against fidelity, the other against the strict obligation of secrecy. They except: unless for that reason the other party would have to suffer grave and unjust detriment. Cf. La-Croix l. 3, p. 2, n. 1231; Lugo d. 37, n. 183. But the advocate can induce his client to a settlement, yet, as St. Thomas says, l. c., without damage to the adversary. Wherefore he would sin gravely if he should induce him whose case he notices to be evidently unjust to a settlement. For in such a case no place is given to settlement. A general procurator sins against justice if from negligence, from precipitation or prejudice, from hatred or acceptance of persons, etc., he drags an innocent person into detention, into judgment, and into undergoing an unjust sentence. Likewise if he sustains an accusation after, in the course of the case, he has recognized innocence, or has gravely doubted concerning it; hence he is held concerning all damages subsequently coming to the accused.

38 Can advocates defend cases, even less probable ones, both of defendants and of plaintiffs? - R. Affirmatively in civil cases; because, as matters of this kind are litigious, there can reasonably be hope that the truth may shine forth. Besides, since the judge can divide the thing according to the proportion of greater or lesser probability, it is lawful for advocates to urge the probable reasons of clients, so that he may decree what is just according to the things alleged and proved. Cf. 18. Nevertheless the client must be warned of the doubtful outcome, lest perhaps he make the expenses of the lawsuit uselessly.

In criminal cases the defendant can always be defended, even if his culpability is established. The reason is that an advocate defending a defendant inflicts injury on no one, and from his office he protects the right of the defendant, lest he be condemned before the crime has juridically been fully proved, and at least so that the Prince may be moved to mercy. "In a doubtful criminal case it is not lawful to protect the parts of the plaintiff, who in such a case sins gravely against the defendant, therefore also the advocate; nor when the plaintiff acting against the possessor knows that he can prove nothing, but that the matter will always remain doubtful, because then the possessor is unjustly vexed, for whom the judge at last will have to judge." L. 220. Hence, if he patronizes the defendant, it suffices that the exception be just in the exterior forum; but if he patronizes the plaintiff, the case must be just also in the forum of conscience. Kenrick 145 judges otherwise, namely that he can defend the plaintiff if the matter is doubtful; but with no reason brought forward.

39 Whether and how does an advocate sin who defends a just case by unjust means, for example, if he substitutes a new promissory note in place of an earlier one that has been lost, etc.? - He sins against fidelity and truth. For it is an officious lie. And this lie is grave, because it is to the grave damage of public order, public faith, and security. Hence notaries who prepare such a document also sin gravely. "To say grave lies in judgment is against the common good, since it is to pervert the whole order of justice." L. 1. 5, n. 277. In itself he does not sin against justice if the right of the client is certain. For no injustice appears as to the substance of the case. Certain; for if that right is doubtful, and through the promissory note it is rendered certain, namely because a promissory note is supposed which never existed, he would indeed sin against justice. For since every probability is destroyed by certitude, the right of the adverse party would be injured. But accidentally he can sin against justice if from this damage comes either to the adverse party or to his client. Sometimes he can sin gravely against charity toward himself, if he exposes himself to proximate danger of the gravest penalties because the falsity is discovered. S. Th. 2. 2. q. 71. a. 4 ad 3.

40 To what is an advocate bound by reason of the honorarium or stipend? - An advocate, as also a physician and others, can licitly and justly exact an honorarium or stipend for his work. "Augustine says that an advocate licitly sells just patronage, and a jurist true counsel.... It must be said that those things which someone is not bound to furnish to another, he can justly receive compensation for furnishing them. But it is manifest that an advocate is not always bound to furnish patronage, or to give counsel to the cases of others. And therefore, if he sells his patronage or counsel, he does not act against justice. And the same reason holds concerning a physician bringing help for healing, and concerning all other persons of this kind, provided nevertheless that they receive moderately, with the condition of persons, and of affairs, and of labor, and the custom of the country considered. But if through improbitas they extort something immoderately, they sin against justice. Hence Augustine says to Macedonius that things extorted by these persons through immoderate improbitas are customarily demanded back, but things given through tolerable custom are not customarily demanded back." S. Th. 2. 2. q. 71. a. 4 c.

Moreover, generally speaking, he can receive nothing beyond the just honorarium, which is determined either by law, or by custom, or by the judgment of prudent men, or by agreement of the parties, with account had of the business, labor, and skill of the advocate. If he has an annual stipend, he can receive it, although lawsuits do not occur in that year. For it is as it were an aleatory contract, whether the lawsuits are many or none. If during the time of the lawsuit he is sick for a longer time, unless he substitutes another, he must renounce part of the stipend which was established by agreement. Those who make an agreement with clients that they will ask nothing beyond the expenses made, unless they win the case, and that a greater fee is to be given to them if they win, can exact this, especially if the case is of a very doubtful outcome, by reason of the aleatory contract. If, after agreement has been made concerning the stipend, the client abandons the case begun, the advocate can exact the whole, if it does not stand through him that he does not prosecute the lawsuit; not otherwise than one renting his work for some fee can exact this, if it stands through the hirer that the work is not completed. Except, however, if a just cause intervened for abandoning the lawsuit, since this condition is always understood in the agreement.

By positive Roman Law he cannot, while a case is being treated, establish a fee, nor establish as a fee a proportional part, for example, a third, a half, of the goods concerning which the lawsuit is conducted. This prohibition rests upon a presumption, not of fact, but of danger of fraud, namely of procuring victory even by illicit means. Hence it obliges even if the contrary has been done. But if injustice and fraud are absent, if there is an urgent and just cause for such an agreement, and if the advocate has asked an unjust fee, he is not obliged to restitution.

According to C. I. 1458, "judges, public officials of the ministry, chancellors, ushers, advocates, procurators or patrons, and notaries cannot be assignees of lawsuits, of reasons, and of litigious actions of the competence of the court, tribunal, or praetorship of which they are part, or in whose jurisdiction they exercise their functions, under penalty of nullity, damages, and expenses. Excepted is the case in which it concerns hereditary actions among coheirs, or assignments in satisfaction of creditors, or for defense of goods possessed. Moreover, advocates and procurators can neither by themselves nor through an interposed person establish any agreement with their own clients, nor make with them any contract of sale, donation, exchange, or another similar contract concerning the things comprehended in the cases in which they furnish their patronage, under penalty of nullity, damages, and expenses." C. G. 1597; C. H. 1459.

Although he spontaneously offers himself to treating the lawsuit of a relative or friend, nevertheless he can exact a just remuneration. Yet, if from charity he is bound to assist the poor, he is especially bound toward those joined to him, according to that saying 1 Tim. 5, 8: If anyone does not have care of his own, and especially of those of his household, he has denied the faith. As regards the poor in particular, he is bound to assist gratuitously, even with grave inconvenience to himself, those who are in extreme necessity. Likewise he is bound to patronize gratis those who are in grave necessity, and indeed under mortal sin, yet not with notable inconvenience to himself. Finally, even in common necessity he is bound from charity to protect the cases of the poor, yet not with grave inconvenience; namely, it suffices that he bestow something of his work on them when he is free from others. Then the judge provides for the defendant by commanding one of the advocates who act in that tribunal to defend the accused gratis. But the aforesaid necessity is present when the defendant, unless aided by patronage, is going to lose the case, or be punished with an unjust death, or be despoiled of his goods and reduced into grave poverty. The same also holds concerning physicians, notaries, procurators, and others who discharge a public office of this kind. L. 53 de Pact.; C. I. 1458; Lugo d. 41, n. 12; L. H. A. tr. 13, n. 69, 70; S. Th. 2. 2. q. 71. a. 1, 4; q. 32. a. 5.

Advocates before the S. Rota and the Apostolic Signatura are bound to furnish gratuitous patronage or gratuitous assistance to those to whom the S. Rota or Apostolic Signatura has granted this benefit. It is wicked for the same persons to buy a lawsuit, or to bargain concerning an extraordinary emolument or an immoderate part of the litigious thing vindicated to themselves. If they have done these things, besides the nullity of the agreement, they can be punished by the S. Rota with a suitable penalty. They can be marked with a note of reprehension, punished with a monetary penalty, suspended, or even struck from the register of advocates. Proper Law of the S. R. R., canon 45.

41 What are the qualities and obligations of a procurator? - As in an advocate, so also in a procurator there is required, besides knowledge, due diligence in the treatment of affairs, fidelity, and justice, which is also to be observed in exacting an honorarium. The reason is that, as the office of procurator is almost equated with the office of advocate, so also are the obligations.

42 You will resolve: Procurators of the parties sin against justice if they prolong cases, if they unduly obtain delays, if they do not procure in the first place the case previously accepted, if they lead the parties to an inequitable settlement, etc.

43 If a procurator has an advocate or a tabellion who serves him gratis, can he retain for himself the just stipend owed to them? - R. Negatively, if he serves for the sake of the client; affirmatively, if for the sake of the procurator himself. The first reason is clear, because he has no just title of acquiring that stipend. The second reason also is clear, because to do by oneself or by another is morally the same thing: if he did by himself the useful thing, he could indeed retain the just stipend; therefore also if he does it through friends. L. 239.

44 What are the qualities and obligations of relators? - Relators must first rightly know the things which pertain to their proper office; then they must apply the necessary diligence, so that they may satisfy them. Otherwise the damages that will come will deservedly be imputed to them, since they voluntarily undertook so great an office while unskilled, or exercised it negligently.

45 You will resolve: "A relator sins 1. if from lack of study or through carelessness he reports badly, or omits something substantial; 2. if he is partial and attempts to explain the justice of one party more than that of the other; 3. if he manifests the sentence to either party before it is published, from which grave inconveniences can follow, for example, the judge may be rejected, etc." L. 238.


V. On Notaries, Scribes, Apparitors

46 What is a notary, a scribe, an apparitor? - A notary or tabellion is said to be one who is constituted by legitimate authority for preparing and preserving acts or public instruments, which produce faith both in judgment and outside judgment. Hence he is also called an actuary. A scribe or secretary is one who from office reports in writing testimonies, documents brought forward, sentences of judges, and all other things which are transacted in tribunals. An apparitor is one who from office brings pledges and commands of justice, and completes executions decreed by the judge. But a lictor is said to be one who executes a sentence either of capital punishment or of lashes.

47 What are the qualities and obligations of a notary? - A notary must be experienced, diligent, faithful, and tenacious of justice. But especially he must know well those things which are required for the proof of contracts in the external forum. Cf. C. I. 1312 ff.; C. G. 1315 ff. The reason is that his office necessarily requires this. And especially for him "imperitia is numbered as fault." R. 132 de Reg. Iur.; Trent, sess. 22, c. 10 de R.

48 You will resolve: Notaries are unjust especially in the following cases: If they are ignorant of the things which pertain to their office, and for that reason do not rightly prepare instruments; if, with detriment to contracting parties or others, from negligence they omit necessary solemnities, for example, to use suitable witnesses, to place signatures, to indicate day, month, year, etc. If they prepare a false, usurious, or unjust instrument; if, to the damage of another contracting party or of a third party, they feign in the instrument those things which are not; if they put false notes of the day, or change true ones, even if they do not intend damage; likewise if they counsel such things; if they prepare acts which exceed their office, or if they exercise their ministry outside the territory assigned to them; for then their acts are by that very fact void. If they do not describe faithfully the wills of the contracting parties, or through ambiguous drafts provide place for lawsuits and injustices; if they do not warn the parties concerning clauses which can harm them, or concerning difficulties which can arise from them. For they are held to these things from quasi-contract with the parties. If they falsely write that the sum has been paid before them, or already before, with damage to the other party or to a third party; likewise if they easily write such things, gravely suspecting that they are being deceived by the contracting parties; for then they cooperate in their sin. If they guard acts and instruments negligently, with danger of damage to the parties; if they delay the expedition of instruments so that they may extort money; if they commit something to a copyist with danger of error. If they change anything in the protocol, from which some right is violated or impeded; if they admit false witnesses; if they do not exhibit, conceal, or deny a transcript of some necessary testimony to their client. If they communicate acts to others than the parties; if by their fault they lose protocols; if they violate oaths or secrets; if they add anything to, or subtract anything from, the sayings or deeds of the parties, or from the testimonies of witnesses; if they do not transcribe all things sincerely, as they stand. If they neglect to watch over their ministers, and because of this instruments are badly prepared; for notaries are bound to answer for all ministers whom they use. If they sign instruments, whether prepared by other notaries or by their own ministers, not duly prepared, before they have diligently reviewed them and have had perfect knowledge concerning the things which are contained in them; likewise if, where several notaries are required, they declare absent ones as present.

If they exact a stipend beyond what is just, or if they seek beyond the tax or approved custom, or if they amplify writings, or write with a larger or more extended character, so that the number of pages is notably increased; if they draw out affairs to be treated for the sake of increasing salary. In all these and similar matters notaries are held in themselves under grave obligation, and to restitution as unjust damagers or cooperators. L. 230, 231; C. B. 841; C. Si culpa 9 de Iniuriis. Cf. n. 39.

49 Is a notary bound to restitution toward the treasury, if in preparing an instrument of sale or of inventory, at the request of the parties, or even with himself hinting at it, he does not inscribe the true price of the thing, but another lesser one, so that the tax may be diminished? - It is controverted. Some affirm, because he lies and thus cooperates in the defrauding of taxes, which is inequitable and unjust on the part of a public official.

Others deny, provided at least the lowest price, or the middle, or a little less than above half, is reported in the authentic writing. The chief reason of these is that this is the common usage of paying taxes. And equity does not permit that the good be burdened more than the bad. Wherefore, if private persons can effect this, notaries can also prepare the act, and use a restriction not purely mental, namely of declaring the price which by received custom is subject to tax. Finally, others excuse him totally. The reason is likewise: 1. the custom even of fearful persons; 2. because if the parties are not held by dissimulating the true price, neither is the notary held from cooperation; for although he is a public official, nevertheless he is not constituted as superintendent of taxes for exacting taxes, but for preparing instruments. Cf. vol. 1, n. 234. But he can sin gravely against charity toward himself. For penal Codes decree grave penalties against public officials who act fraudulently. C. I. penal 275 ff. Likewise he can easily sin by a lie against truth. Cf. n. 39. Nor indeed can mental restriction be understood in a public official fulfilling his office; nor can that mental restriction be understood in a public document which ought to serve not only for the payment of taxes, but for several other effects of commutative justice. Wherefore a broadly mental restriction cannot have place in this sense, that this is the price liable to tax. Nor indeed can there be mental restriction in this other sense, that, since in the present matter taxes are unjust, this is the price liable to just tax. This second explanation also cannot be admitted, because the injustice of the law, since the matter is not clear and evident, cannot be affirmed, and anyone in the case would become judge of that justice. Justice at least, from the general rule, is presumed, when injustice is not clear. But a manifest lie is had when in truth there is no sale, but a mere donation. And indeed the lie is often, if not always or almost always, damaging to others.

50 Does a law establishing a tax for honoraria or stipends to be received oblige in conscience? - This question has place for all those to whom a fee is owed for some office which they carry out in judgments. Now Navarrus and others affirm, since it is a just law. But Lugo and others deny, because since the notary and other ministers of justice must live from the stipends of their proper office, and with the passage of time the prices of things and expenses increase, according to custom, concerning food and clothing, but those ancient laws remain always the same with the passage of time; therefore they themselves do not unjustly exact something above the tax, especially if the circumstances of labor and skill are attended to. "And the Salmanticenses say that this opinion of Lugo seems more conformable to equity in these times." Indeed they add that a tabellion can receive an extraordinary stipend if he furnishes extraordinary labor. L. 231. Cf. l. 3, n. 180, 181.

51 Does a notary sin who prepares instruments on Sunday or a feast day? - By custom now general, they can prepare any instruments whatever, provided they do not pertain to contentious jurisdiction, that is, to forensic business. Thus they can prepare instruments of contract, testaments of the sick, matrimonial agreements, processes of elections to public office, and other similar things. But writings pertaining to the contentious forum they can by no means prepare on feast days. This is prohibited not only by canon law, but by civil law itself. But if a notary prepared such acts on a feast day and affixed a different assignment of day, he would sin against ecclesiastical and civil law, and would write a false instrument. Yet nothing prevents the whole context of the writing from being drawn up on a feast day, to which afterward, on a legitimate day, signatures and the other solemnities are added.

52 What are the qualities and obligations of secretaries? - A secretary himself also must be skilled in his office, faithful, diligent. The reason is that this is necessarily demanded by his office.

53 You will resolve: A scribe can commit various injustices, especially: If he does not apply due diligence to reporting into writing exactly all things heard and established or decided; for omission in matters of this kind can easily become grave. If he does not use serious and constant attention for reporting into authentic books all things brought forth and transacted in the tribunal; for very easily a defect of attention in a scribe can induce grave fault and obligation of restitution, unless it is altogether involuntary. For who does not see how great damages can follow from even a slight defect on the part of secretaries?

If from malice he omits something in writing, or if he adulterates or badly guards public tablets committed to him; if he does not place or take care that due formalities and signatures are placed; if he does not faithfully transcribe testimonies, whether by exaggerating, or diminishing, or inverting. If in distributing lawsuits he obeys favor rather than order; if for increasing salary he makes the acts to be distributed greater, for example, by writing on two pages the things which could have been reported on one. If he betrays a secret committed to him; if he manifests a sentence not yet published; if he shows completed processes to the parties without the judge's prescription. If he hands over acts of the judge to the parties before they have been signed according to the legal forms. For then he exhibits a defective and false instrument, whose expedition is considered of no value. L. 229.

54 What are the qualities and obligations of an apparitor? - An apparitor himself also must be sufficiently instructed concerning all things which pertain to his office. He must furnish fidelity and charity in executing the commands of the tribunal. The reason for the first is that it especially falls to him not to omit any necessary formalities in his acts; otherwise he would often injure justice, and would be bound to repair the damages arising from it. The reason for the other is that he must beware equally both of negligence and of rigor and vexation toward those whom public justice pursues.

55 You will resolve: Apparitors conduct themselves unjustly especially: If they allow themselves to be corrupted by price or favor to the prejudice of the client, for example, by neglecting denunciations of sentences, or by doing other things from which they are the cause why the creditor cannot receive payment. Likewise by favoring certain debtors in solidarity, so that they do not comprehend them in executions. If they adulterate juridical acts; if they do not execute them at the prescribed time, and from delay or acceleration damage follows for the plaintiff or defendant. If, while searching houses, they act more harshly so that they may extort some gift; if they inflict unjust force or another injury. If they exceed the mandate of the judge or the statutes of the law in seizing the things or goods of private persons; if they do not preserve a just price in the sale of seized things, if they retain part of this price for themselves, etc. C. I. Civil Procedure 41, 42.

The things said concerning an apparitor are applied in due manner to other public ministers.

56 Are apparitors bound to restitution if they have received a stipend above the tax determined by law under the title of donation? - R. Negatively, if it concerns a tax determined by ancient laws, remaining the same. Cf. 50. But otherwise affirmatively in itself. The reason is that such a donation generally cannot be called spontaneous. Hence, if the excess of price is something grave, they can be obliged under mortal sin to restore it. Generally; for in many circumstances the donation can and must be considered entirely spontaneous. They can; for not every less spontaneous donation is to be judged to lack that consent which suffices for transferring ownership. For not rarely occasions offer themselves even to the unwilling, which import a certain necessity of giving, and yet no one thinks that the burden of restoring should be imposed on the donees.

Moreover, to receive gifts, after an oath has been furnished, is prohibited to ministers of any order in the Roman Curia from the Constitution Sapienti Consilio, Order to be observed, Common Norms, chapter 3, and also to synodal examiners.

57 Can an apparitor exact multiple salary if he brings different summonses on one and the same occasion? - From natural law considered in itself alone, it seems that it must be affirmed, because he furnishes the same utility to each one requiring him, as if for one alone he undertook the journey and work. Thus St. Liguori, H. A. tr. 13, n. 68, etc. From civil law this is prohibited. Yet usage has prevailed, with the Government knowing and seeing, that advocates and procurators arrange the matter thus, that for each summons apparitors have almost the same price. Lugo d. 37, n. 138.

58 Must lictors and apparitors execute a sentence if it is unjust? - Affirmatively, if they themselves only think the sentence to be unjust. For they themselves are not judges, and by acting otherwise they would usurp the office of the judge to themselves. Besides, this would be to the very grave detriment of the public good. R. Negatively, indeed they cannot, if the sentence is evidently unjust and to execute it is intrinsically evil, as to kill a man who is innocent and not proved guilty. It is controverted if, although the sentence is unjust, nevertheless to execute it is not intrinsically evil, as to extort goods from one condemned, so that they may be made public. It seems that it must be denied, because as a judge cannot condemn one innocent and not proved guilty, so neither is it lawful for an apparitor to execute his unjust sentence. But he affirms D'Annibale, 3rd ed., p. 2, n. 592, because the damage of the republic prevails. This indeed has force when the sentence, although materially unjust on the part of the thing, is nevertheless at least formally just on the part of the judge, because namely he observed judicial form and right process.

The Angelic Doctor has these things concerning the present question, 2. 2. q. 64. a. 6 ad 3: "The minister of a judge condemning an innocent man, if the sentence contains an intolerable error, ought not obey; otherwise executioners who killed martyrs would be excused. But if it does not contain manifest injustice, he does not sin by executing the precept, because he himself does not have to discuss the sentence of the superior; nor does he himself kill the innocent man, but the judge, to whom he furnishes ministry." C. Pastoralis section Quia vero de Off. et pot. iud. deleg.


VI. On Accusers

59 What is an accuser? What is a denouncer? How many kinds of denunciation are there? - An accuser is said to be one who in criminal causes reports a crime to the judge, and from him demands vindication on account of the common good, and at the same time undertakes the obligation of proving the crime objected. But in civil causes, he who as the injured party compels the adversary to the judge is not called accuser, but plaintiff. An accuser differs from a denouncer, who reports a crime to a superior or judge, and nevertheless does not undergo the obligation of proving it.

Denunciation is twofold: one juridical, another evangelical. The former is a report made to a superior as to a judge, so that, once the case has been known, he may proceed from judgment; and its scope is the punishment of the delinquent and the good of others, especially the common good, which redounds from the punishment of the wicked, and also the good of the denouncer himself. The latter is a report made to a superior as to a father; and its scope is not punishment, but the amendment of the neighbor, or the good of the one denounced, through the paternal admonition of the superior intervening, from which, on account of his authority, a more certain amendment is hoped for. When denunciation is made to a Superior as to a father, he cannot himself proceed as judge.

Juridical denunciation can be made judicially, the due forms having been observed, and extrajudicially, by simply manifesting the matter to the superior and committing to his prudence what ought to be done. It pertains to the same virtue to which the vindication of the judge belongs, namely to legal justice.

L. 235; S. Th. 2. 2. q. 68. a. 1, 2 c. ad 3; s. q. 62. a. 3 ad 6; Quodl. 1, a. 16; Quodl. 11, a. 13.

60 Who are prohibited from accusing? - From natural law, regularly speaking, infamous persons, stained by greater crimes, are prohibited from accusing; for their testimony can be of no authority. Enemies; because accusation is reasonably presumed to proceed from an affection of vengeance. Children against parents, a wife against a husband; for this is repugnant to piety, unless it concerns imminent common damage, or one's own or another's damage which cannot otherwise be avoided. These also are repelled from bearing testimony. L. 236.

From Canon Law clerics are barred from the office of accuser in secular judgment, especially in a case of blood. Except, however, if they accuse the defendant for this end, that they may guard against their own damage, or that it may be repaired to them; then a cleric and religious can accuse the malefactor even before a lay judge. This is lawful not only in one's own case, but also in the case of one's own church, or of relatives to the fourth degree, or even of domestics. Likewise, if common evil or the evil of others cannot otherwise be impeded, they must denounce the delict, even if it is worthy of death. Nevertheless, to avoid danger of irregularity, the cleric and religious must first make protestation before the judge that he does not act unto vengeance, nor unto penalty of blood, but rather for the defense only of himself or his own and for the triumph of justice. If this protestation is omitted, even through inculpable forgetfulness, irregularity is still incurred; because forgetfulness excuses from fault, not from this irregularity, which was introduced by reason of gentleness. C. Praelatis 2 de Hom. in the Sixth; L. 1. 7, n. 468.

Laymen cannot accuse clerics, unless the cleric is a dissipator of the goods of the church, or a heretic, simoniac, sacrilegious person, etc.; or unless the layman prosecutes his own case, or the case of his own, or if damages are to be inflicted on others in the future in such a way that they cannot otherwise be impeded. Likewise clerics cannot accuse religious, who can be accused only by religious of the same Order. L. 238; l. 7, n. 468. Non-tolerated heretics and excommunicated persons cannot be accusers with respect to the faithful. L. 238. "Children are commonly prohibited from accusing parents, subjects prelates, servants masters, likewise public sinners, as is gathered from various Decrees.... Yet all these can denounce when the crime is pernicious to the republic.... For one's own injury anyone can accuse. Moreover, as regards this, an injury is reputed one's own which pertains to himself or to his own." Lugo d. 38, n. 7, 10. Decretals de Accusationib.; S. Th. 2. 2. q. 68. a. 1 ad 1, 2; q. 70. a. 1 ad 3, a. 3.

From Roman Law, wards, those below puberty, women, magistrates, infamous persons, those closely joined, that is, children with respect to parents, brothers with respect to brothers, a wife with respect to her husband and conversely, are prohibited from accusing. L. 1 ff. de Accusationibus et inscriptionibus. "It is not permitted to a woman to make anyone a defendant in public judgment." L. 1 de Accus. et Inscript.

From C. I. penal procedure 41, 42, 98, 422 ff., denunciation of a crime can be made by anyone to the General Procurator, the royal Procurator, or another official of judicial police. But the accusation in judgment is sustained by the General Procurator. The same is had from C. G. criminal procedure 22, 29, 30, 271, 284, 315.

61 When is someone bound to accuse or denounce? - He is bound to accuse or denounce, whether judicially or at least extrajudicially, even without fraternal correction having been sent beforehand: 1. When it concerns avoiding common damage. But crimes against the common good are heresy, rebellion, falsification of coinage, homicides and thefts committed by assassins or highway robbers, subornation of votes in elections to public chairs, offices of magistrates, etc., the sin of a religious bringing damage to religion, etc. "If the crime," says the Angelic Doctor, 2. 2. q. 68. a. 1 c., "has been such that it turns to the detriment of the republic, a man is bound to accusation, provided that he can prove it sufficiently, which pertains to the office of an accuser; for instance, when someone's sin turns to the bodily or spiritual corruption of the multitude." Lugo d. 38, n. 2, 14; L. 236.


	If grave damage is imminent to an innocent person. For charity obliges us to impede the damage of the neighbor. But by hypothesis this can be done either by accusing or by denouncing. Therefore there will be a grave obligation of making accusation, or at least denunciation. Eccl. 4, 9; L. 236.



Note "nevertheless, that there is not always an obligation of impeding the damage of an innocent person through denunciation of him who inflicts the damage, if this latter person would have to suffer equal damage, because since he is a neighbor, there is no source from which an obligation arises to damage him so in favor of the other; not always, for there is an obligation if the innocent person is very joined to you, for example, if he is your father or your son, or if it would redound to common damage, or if the damager of himself ought to undergo that damage to free the innocent person." La-Croix l. 2, n. 2, n. 219.


	If someone receives a stipend for this from the republic or from private masters, as do fiscals, or guards of houses or fields, superintendents of customs, etc.; and they are held even with grave inconvenience to themselves. For they are obliged from quasi-contract and from justice, not from mere charity.



Otherwise they are bound to restitution of the damages which come to the republic or masters because of the omission of accusation or denunciation. L. 236. Indeed more than this, these are often held even from office to seize the guilty and hand them over, once seized, to the magistrate to be punished. But whether these are also bound to restore the value of the penalty or fine, if they do not denounce, some from St. Alphonsus 237 "affirm very probably... because, by omitting denunciation, to which they were held by reason of office, they are the cause that the treasury or master does not exact the penalty to which he had a right. But others deny this sufficiently probably... because penal law does not intend that the treasury or masters be enriched by fines, but that they themselves be preserved unharmed, and that transgressors be punished. But indirectly and accidentally the law furnishes a right that fines be exacted from it, but after sentence; for before it neither the treasury nor masters have any right to the penalty. Hence, although fiscals by not denouncing sin against legal justice, nevertheless they do not sin against commutative justice with respect to the fine; and therefore they are bound only to repair the damage of revenues which merchants ought to have paid." Cf. 15.


	"Someone is sometimes bound to denounce, indeed even to accuse, a delinquent, if this is necessary for avoiding or repairing the damage of his own family, which otherwise would remain dishonored, or destitute of support." L. 237. For this is owed not only from charity but from piety.



	There is an obligation of denouncing from the precept or edicts of prelates and superiors. Not only ecclesiastical prelates, but also secular Princes can command under various penalties that those who know such and such a delict manifest it at once. And thus Pontifical Constitutions command denunciation of heretics, or of those suspected of heresy; of those soliciting in Confession, or asking the name of an accomplice, with absolution denied unless it is revealed; of hidden leaders of sects; of superiors of lay Institutes, or religious superioresses, daring to induce religious or nuns or sisters to the opening of their own conscience; of those violating the oath prescribed by the Motu Proprio Sacrorum Antistitum and unwilling to sign the formula of the same oath; of those injuring or terrifying those who denounce to the Holy Office; of Bishops absent from their dioceses; of impediments of marriages and sacred orders; of pernicious books. Yet where heresies rampage with impunity, this obligation of denouncing heretics is not very urgent, unless the destruction of others were feared and could be impeded by denunciation. L. 1. 6, n. 993; l. 7, n. 214-217; Lugo d. 38, n. 17 ff.; Lehmkuhl, 8th ed., v. 1, n. 812.





Without fraternal correction having been sent beforehand, namely unless perhaps someone firmly judged that by a secret admonition immediately he could impede evils of this kind. S. Th. 2. 2. q. 33. a. 7. Indeed, by the Lord's precept concerning admonition to be sent beforehand, the question is chiefly of a sin which harms only the delinquent, or has been committed against us, not of sins to the detriment of the community, or to be punished in judgment for preserving justice. S. Th. 4, d. 10, a. 3, q. 1 ad 4; Sanchez, Cons. Mor., l. 6, c. 2, dub. 14. But no admonition need be sent beforehand whenever it is prudently feared that the defendant, having been warned, may sin more secretly and with greater destruction of the civil or Christian republic. C. I. penal procedure 98, 101, 162, 172, 179, 286, 288; C. G. criminal procedure 29, 30, 317, 321.

62 When is someone not bound to accuse or denounce? - You are not bound, even with the precept of a superior posited, to accuse or denounce a crime: 1. If the delinquent has been amended, without danger of relapsing, and full satisfaction has been made to the injured party, nor is any danger imminent to others, nor is the crime notorious. The reason is that the infamy of the neighbor would follow without cause. L. 239, 244; Lugo d. 38, n. 23; S. Th. Quodl. 4, a. 12; Quodl. 11, a. 13.


	If you know the crime under a natural secret committed to you, as counselor, advocate, physician, etc.; unless nevertheless he who committed the secret should unjustly vex an innocent person or the republic and be unwilling to desist. L. 239, 248; S. Th. 2. 2. q. 70. a. 1 ad 2; q. 68. a. ad 3; Quodl. 1, a. 15.



	If from it grave danger to your life, honor, and goods is imminent, unless the crime redounds to common damage to be averted. The reason is that neither charity nor a positive precept obliges with so great an inconvenience. L. 236, 239, 248; Lugo d. 14, n. 117; d. 38, n. 36; Sanchez, Cons. Mor., l. 6, c. 2, d. 22, n. 2.



	If you would also be compelled to prove and could not. "But if the sin has not been such that it redounds into the multitude, or even if he cannot adduce sufficient proof, he is not held to attempting accusation; because no one is held to that which he cannot complete in the due manner." S. Th. 2. 2. q. 68. a. 1 c.; L. 239.



	If the delict is altogether hidden, and does not turn in any way to the common damage, or to the private damage of anyone, but harms only the delinquent; for his right to reputation would be injured. L. 248; S. Th. Quodl. 1, a. 16; Quodl. 4, a. 12. Likewise if the criminal action has been prescribed. Cf. Enchir. Mor., 4th ed., p. 172.



	"It must be said that a man ought not proceed to accusation unless concerning a matter altogether certain to himself, in which ignorance of fact has no place." S. Th. q. 18, a. 3 ad 1.



	Whenever the delinquents are sufficiently known to the superior and no fruit is hoped for from denunciation, denunciation can licitly be omitted. The reason is that no one is bound to do a useless thing. Likewise denunciation can be omitted when the delict is indeed against the common good, yet not so gravely harmful that it obliges to accusing; when an injury was brought upon you or your own, which you are not bound to prosecute. Lugo, de Iust. et Iur., d. 38, n. 5; Sanchez, Cons. Mor., l. 6, c. 2, d. 17, n. 2; S. Th. q. 3 de Virtute, a. 2 ad 7. But no one is bound to denounce himself, since this obligation is had by no law; nor the companions of his crime, since this would be the same as denouncing himself. But if someone is legitimately interrogated by the judge concerning a crime, he is bound to denounce both himself and his associates. L. 254, 238; C. I. penal procedure 288-290.



	But someone can licitly accuse and denounce whenever some delict is public, although by reason of itself it brings damage neither to society nor to another private person, but harms only the delinquent. The reason is that in such a case no right of the delinquent to his own reputation is injured, and denunciation in itself is always useful for the common good by reason of the scandal which is present in that publicity of the delict. And, if "scandal of many arises, now the sin harms not only him, but many." Wherefore the superior can then command that that sin be manifested; and with a just precept of the superior intervening, someone not only can but also must disclose the crime and obey the superior. S. Th. Quodl. 4, a. 12. Someone can also denounce a hidden delict already committed, if it would probably be foreseen that the delinquent would bring damage to others, or that his crime would soon become public. And therefore it is lawful to denounce a thief, murderer, etc., even if his delict is hidden. S. Th. ibid. The same must be said if denunciation is necessary so that you may recover your thing, although you can yield your right. C. I. penal procedure 288-290; S. Th. 2. 2. q. 33. a. 7; Roncaglia tr. 6, q. 4 de Eleemos. spirit., rule in practice, observation III; L. 245; l. 6, n. 1000.





63 Whether, if someone knows the sin of the neighbor, he sins mortally by reporting it at once to his prelate? - The Angelic Doctor, Quodl. 11, a. 13, says: "I say that in these matters one must distinguish concerning the conditions of the subject and of the prelate. For if I know that a brother will be corrected by me, then I ought not denounce this to the prelate. But if it seems that this will be done better through the prelate, and the prelate nevertheless is pious, discreet, and spiritual, not having rancor or hatred against that subject, then this can licitly be denounced to him; and then he does not tell the Church, because he does not tell it to him as prelate, but as to a person profiting toward the correction and amendment of the neighbor. But because, on account of the diverse conditions of prelates and subjects, a general judgment cannot be given in this, because sometimes the prelate is moved to hatred against the subject, or the subject would not bear well the words of the prelate, therefore this must be held as a rule, that in all these things charity must always be preserved, and what seems better and more expedient; and if he intends this, namely the amendment of the neighbor, and preserves the good of charity as much as he can, then by denouncing he does not sin; but if he denounces this to any person from malice, and so that the neighbor may be confounded or oppressed, then the one denouncing or accusing sins mortally.... It must be said that if someone immediately reports to the prelate, applying due circumstances and considering that it is more expedient, he does not act against the precept of the Gospel, because he does not tell this to the Church, but to a person profiting, as was said, and therefore he does not sin mortally." Suarez, de Carit., d. 8, s. 6, n. 7; Lugo d. 14, n. 117 ff.

63 bis. Whether a subject is bound to reveal to a commanding prelate the hidden crime of a brother? - "It must be said that sin can be hidden in two ways. In one way simply; namely in such a way that it has in no way come to the knowledge of many; and such a hidden sin harms only the one doing it. And therefore he who knows such a hidden sin of a brother ought to intend only this, that he procure the salvation of the sinning brother; whence the order of fraternal correction was instituted by the Lord, Matt. 18: that first someone correct a brother sinning secretly between himself and him alone; afterward he should bring two or three witnesses; and then at last, if he is not corrected, tell the Church. If a prelate commands against this order, that the hidden sin of a brother be told to him, he is not to be obeyed, and he himself sins by commanding, because one must obey God rather than men, Acts 2. But if the sin of the brother is not so hidden that it does not come to the knowledge of the multitude through some suspicions, whence scandal of many arises, now the sin harms not only him but many. And because the good of the multitude is preferred to the good of one, therefore the prelate ought to investigate the truth concerning the fact, so that the scandal of the multitude may cease either through the punishment of the sinner or through his excuse. And therefore in such a case he can command one knowing the crime of a brother to manifest it; and he to whom it is commanded is bound to obey the prelate. For thus, since the crime is not altogether hidden, it pertains to the judgment of the prelate; and in this case the Decretal speaks, but not in the first." Quodl. 4, a. 12. Cf. C. Accepimus 16 De Purgatione Canonica.


VII. On Witnesses

64 What are witnesses, and of how many kinds are they? - Witnesses in general are suitable persons who are used to establish faith concerning some matter. Suitable by natural law and by positive law, namely having the conditions required by the laws. For not all can testify by the laws. Some witnesses are testamentary, who are used in a testament; others instrumental, who are used in an instrument; others judicial, who are used in judgment. Witnesses are called co-witnesses if they depose concordantly concerning the same fact; singular if they do not agree in testimony, because they testify concerning a diverse fact. Decretals de Testib. et Attestationib.; C. L. 2506 ff.; S. Th. 2. 2. q. 70. a. 2 ad 2; Lugo, Resp. Mor., l. 1, d. 41.

A witness can be from his own knowledge, by sight, by hearing.

From the Rules to be observed in judgments of the S. R. Rota, title 4, c. 2, section 114, as regards the persons of witnesses, there are no absolute disabilities. From the Italian Code of Civil Procedure, art. 236, criminal 285, 286, strict blood relatives and relatives by affinity are excluded from bearing testimony, and also minors under fourteen years.

Witnesses of the seventh hand, in matrimonial causes, are seven relatives from either side. Each party indicates seven persons joined to him or her by blood or affinity, if this can be done, otherwise seven neighbors of good reputation. These fourteen witnesses are to be interrogated by the judge, whether they have the religion and honesty of that spouse known to them, so that for this reason it is likely to them, and they believe, that he has said true things. S. C. C. Instruction, August 22, 1840, 1034.

65 What is the obligation of testifying? - No one is bound from commutative justice spontaneously to offer himself for testifying, unless the discourse is about those who are held from office to accuse. The first reason is that not any citizen has a contract with society of testifying. The second reason is that these, by reason of the office assumed, enter as it were into a quasi-contract with society. Hence a witness who hides himself lest he be cited by the judge, or who after citation flees, or who appearing conceals the truth by silence, saying that he does not know it, when in reality he knows it; although he can sin, and gravely in a grave matter, against charity, legal justice, and obedience, as will be established from the things to be said, nevertheless by no means sins against commutative justice, and therefore by no means is held to restitution. L. 270.

Someone can be held to testify from charity, from legal justice, from obedience. The first reason is that, if it concerns the good of a private person, someone is held from charity toward the neighbor, so that grave injustice may be impeded if he can easily free an innocent person by his testimony. The second reason is that, if it concerns the common good, since any part is bound to look out for the safety of the whole, there is an obligation from legal justice of accusing and denouncing a crime pernicious to the republic, if public damage cannot be impeded by another way. Moreover, a crime pernicious to the republic is one which is directly and immediately against the common good, as heresy, betrayal of a city, etc. The third reason is that, if there is a precept of the superior or judge, someone is held to obey a superior legitimately commanding, unless there is a reason sufficiently excusing. Hence a witness legitimately cited is bound to present himself before the judges, to emit the oath prescribed by law, to say the truth completely and nothing besides the truth, and then to respond simply to the questions according to conscience. Wherefore a witness bearing false testimony, since he is perjured, and acting against justice, and lying, sins mortally. S. Th. 2. 2. q. 70. a. 1, 4; L. 264; Decretals de Testib. cogend. vel non; C. I. penal procedure 172, 292, 295, 305, 312; C. G. criminal instruction 317, 319, 321.

66 Testimony concerning what matter must be brought forth? - No one is understood as a witness except of that fact which he himself knows. Wherefore he must bring forth only those things which he himself has perceived by his senses, for this is to know; not the things which he himself thinks or believes, nor the things which he received from others, unless he is interrogated expressly concerning these. S. Th. 2. 2. q. 70. a. 2 ad 2; a. 4 ad 1; L. 268.

67 When does the judge not interrogate legitimately? - The judge does not interrogate legitimately, so that someone is not bound to manifest the truth: 1. When someone has not been cited by a legitimate precept, with the order of law observed, as a witness, or the judge is not legitimate, as is clear in itself. L. 273; S. Th. 2. 2. q. 70. a. 1. 2. When he does not observe the judicial form, as if he interrogates without previous accusation, at least virtual, etc. The reason is that he has no other power of interrogating except according to the prescriptions of law. But virtual accusation is had when notoriety of the crime is present, or such indications of the crime that it cannot probably be denied. L. 199, 266, 267, 272, 273; S. Th. 2. 2. q. 70. a. 1. 3. When in a criminal case the delict in reality was not present, or is altogether hidden, or as yet there is not half-full proof of the delict, and no common or private damage of another is imminent from reticence of the delict. The reason is that otherwise he would defame the defendant without any right; for the judge in instructing a judgment can proceed only from public knowledge of the delict. L. 199, 201, 273; S. Th. 2. 2. q. 70, a. 1. But half-full proof is present when there is, says St. Alphonsus 266, "one witness by sight or by his own hearing, or if there is notoriety or infamy of the crime, or evident indications, or if the accuser offers himself to prove the delict by several witnesses (otherwise, even if several witnesses are present concerning some crime, none of them would be held to reveal the crime); for all these things are equivalent to half-full proof; and when this intervenes, the delict is no longer called secret, and therefore the judge then has a right that the witness manifest the truth.... But for the witness then to be held to respond, it is required that infamy, or half-full proof, or indications, as above, be already proved and manifested by the judge to the witness; unless it is established that the judge is upright and asserts that he interrogates legitimately." S. Th. Quodl. 4, a. 12; 2. 2. q. 33. a. 7; C. I. penal procedure 85, 286, 288; C. G. criminal instruction 322; C. G. penal 378.

These things, as regards substance, have the same force in more recent Law. For at present no one is condemned and cited unless at least several indications are present; and several witnesses regularly are accustomed to be present, although their number is not determined, and one witness alone suffices.

In a criminal case; for in a civil case, in which there would be question of merely civil fault, a witness would then be legitimately interrogated, and would be bound to tell the truth concerning the committed fact, containing juridical fault, if indeed it truly had been committed, although without any theological fault.

68 What are the reasons sufficiently excusing from testifying, even if the judge legitimately interrogates? - They are the following: 1. If you know the matter from confession, and not from elsewhere. 2. If you have received it under an entrusted natural secret, as a counselor, advocate, physician, etc., provided however that it is not necessary for averting a great evil of the republic or of the neighbor; for then it is lawful to disclose such a secret, even if you had sworn that you would tell it to no one, because such an oath does not bind, since by natural law you are held to the contrary.

S. Th. 2. 2. q. 68. a. 1 ad 3, q. 70. a. 1 ad 2. 3. If notable damage threatens you or your own from the testimony, unless however public damage or another's private damage prevails. Hence commonly you are not bound to testify against a blood relative. Struggl, on the Fourth Precept, q. 2, n. 3; de Virt. Relig., q. 3, n. 16 ff. From the law itself, strict blood relatives and those who from office are held to secrecy are not bound to testify. 4. If you have received it from men not sufficiently worthy of faith; for then you can hold yourself as if you knew nothing. 5. If you understood the fact through an injury, for example by opening letters, by compelling another to revelation, etc. Except, unless the circumstances are such that even by force you could procure knowledge for yourself. 6.

If the other did not sin in the fact, either because of ignorance, or because he received something in hidden compensation of a debt, concerning which he is inquired into as if concerning a thief. The reason is that the mind of the judge is to inquire concerning a delict. The same holds for the defendant. Cf. n. 61. L. 248, 268, 273; l. 3, n. 161, n. 334; C. I. penal procedure 287, 288; C. G. criminal instruction 322; C. G. penal 378; C. L. 2511.

69 Is a perjured witness held to reparation of damages? - He who knowingly has testified falsely, through which he was the efficacious cause of damage to another, is held to the prevention or reparation of all the damages which are caused. Likewise he is held to revoke his testimony with equal damage to himself, and with danger even of life, if the defendant is in peril of it, and it is thought that by revoking he will effect something. The reason is that in equal damage, account is rather to be had of the innocent person. Knowingly; because, if from inculpable ignorance, inadvertence, or forgetfulness he has testified falsely, although he is held to prevent damage if he can, nevertheless he is not held to restitution, even if the defendant is condemned. The reason is that he is held neither from a thing received nor from a delict. The same more probably would have to be said even if he had sinned venially. Efficacious cause; because, if on the part of the matter that false testimony had effected nothing, for example because by the false testimonies of others the whole cause of the damage had already been given, so that the judge was moved in nothing by this testimony, he will be held to nothing. L. 269.

Whether he is also held to reparation of damage toward the treasury, which is deprived of the revenue of the fine because the defendant is absolved by false testimony, is disputed. There are those who deny it, because the judge is not held to repair that damage. Therefore neither is the witness. But others affirm it, because the treasury is deprived of the revenue of that fine by an iniquitous and unjust means, a damaging lie.

70 Is a witness bound to reveal an altogether hidden crime, which he alone knows? - Reply: Negatively, speaking in itself, and abstracting from other circumstances, if there is question truly of a crime altogether hidden, or secret. The reason is that the judge cannot inquire against the defendant unless at least some infamy, or public rumor, or other indications have preceded. S. Th. Quodl. a. 16, Quodl. 4, a. 12, Quodl. 11, a. 13. Therefore a witness is not held to manifest an altogether hidden crime which he alone knows. But the fact that modern laws require necessarily not two witnesses, as the ancient Law did, L. 9 de Testib. C., but only one witness, proves nothing to the contrary; for laws of this kind always suppose a crime harmful to society, a continuing danger for the future, etc. Very clear in this matter is the opinion of the Angelic Doctor, 2. 2. q. 70, a. 1: "If the testimony of some subject is required by the authority of a superior... there is no doubt that he is bound to bear testimony in those things in which, according to the order of law, testimony is received from him; for example in manifest things, and in those concerning which infamy has preceded. But if testimony is demanded of him in other things, for example in hidden things, and concerning which infamy has not preceded, he is not held to testify." And 2. 2. q. 33, a. 7 ad 5: "A prelate is not judge of hidden things, but God alone; whence he does not have power to command anything concerning hidden things, except insofar as they are manifested through some indications, for example through infamy, or through some suspicions, in which cases the prelate can command in the same way as a secular or ecclesiastical judge can demand an oath about telling the truth." Roncaglia tr. 15, q. 1, c. 1, question III, r. III; S. Th. 2. 2. q. 68, a. 1 ad 3; C. I. penal procedure 60, 84, 85, 98, 101, 172, 179, 288.

Speaking in itself; for "there are certain hidden sins which are to the hurt of neighbors, either corporal or spiritual... (In these) one must at once proceed to denunciation, so that a hurt of this kind may be impeded." S. Th. 2. 2. q. 33, a. 7. "It must be said that concerning those things which have been committed to a man in secret through confession, he ought in no way to bear testimony, because he does not know such things as a man, but as a minister of God; and the bond of the sacrament is greater than any precept of man. But concerning those things which are otherwise committed to a man under secrecy, one must distinguish. For sometimes they are such that as soon as they come to the knowledge of a man, the man is bound to manifest them; for example if they pertain to the spiritual or corporal corruption of the multitude, or to the grave damage of some person, or if there is anything else of this kind which one is bound to disclose, either by testifying or by denouncing. And against this debt he cannot be obligated by an entrusted secret, because in this he would break the faith which he owes to another. But sometimes they are such things as one is not bound to disclose. Hence he can be obligated from this, that they are committed to him under secrecy. And then he is in no way bound to disclose them, even from the precept of a superior; because to keep faith is of natural law. But nothing can be commanded to a man against that which is of natural law." S. Th. 2. 2. q. 70, a. 1 ad 2. "It must be said that to reveal secrets unto the evil of a person is against fidelity, but not if they are revealed for the common good, which must always be preferred to private good. And therefore it is not lawful to receive any secret against the common good. Nor, however, is that altogether secret which can be proved by sufficient witnesses." S. Th. 2. 2. q. 68, a. 1 ad 3. And in the quodlibetal questions the Angelic Doctor likewise has these things, especially as regards religious: "For there is some secret which it is unlawful to conceal; such as that which tends to the danger of others, whom someone is bound to guard; whence also in the oath of fidelity it is contained that servants ought to reveal secrets of this kind to their lords. Therefore, at the precept of the prelate, a religious is bound to disclose such a secret, even if he promised not to reveal it, according to Isidore saying: In evil promises break faith; unless perhaps he heard it in confession, because then it would in no way have to be revealed. But there is another secret which of itself can be concealed without sin, and such a secret a religious ought in no way to disclose to a commanding prelate, if it has been committed to his fidelity; for he would sin by breaking faith in the committed matter." Quodl. 1, a. 15.


VIII. On Defendants

71 What is a defendant? - A defendant is so called from the thing owed: in civil matters, from the thing which is sought and owed, commonly called the one sued; in criminal matters, from the penalty to be paid, commonly called the accused, who has committed a crime. He, moreover, is the one who is summoned into court. As the plaintiff, by offering a petition, sets forth the matter which he seeks, so the defendant responds to him; and, once a negative response has been given by the defendant with the intention of litigating, the suit is said to be joined. If the defendant exhibits contumacy, the suit is held to be joined without any response from him. And then the judge hears the witnesses and proofs. The acts of the defendant by which he excludes the action are called exceptions.

72 Is the defendant bound to confess his crime? - The judge is bound to manifest to the defendant the state of the cause, and what the indications are, how the delict is proved, etc., so that it may be clear to the defendant whether he is legitimately interrogated, because otherwise the defendant is not bound to respond and to despoil himself of honor or other goods which he possesses in good faith. L. 273; S. Th. 2. 2. q. 69, a. 2; Quodl. 5, a. 16. The defendant, if he is not interrogated legitimately, is not bound to confess his crime, but can elude the judge either by ambiguous words, or even by denying, with some restriction and in a good sense, so that lying may be absent. The reason is that then the judge does not have the right of interrogating, or of imposing an obligation on the defendant. But otherwise, if he is interrogated legitimately, and therefore in an inquisitorial process under Roman Law, provided that the delict has been proved at least half-fully, and the accused knows this from the procedural records. L. 272; S. Th. 2. 2. q. 69, a. 1. Hence defendants ordinarily are not held at present to manifest their crime, because interrogations are made before juridical proof. Moreover according to modern Codes no one juridically can be compelled to bear testimony against himself in a matter of crime. Hence an oath is not tendered to the defendant. Moreover that certainly ought not be done in the accusatory process which is observed at present, with the public magistrate accusing. And although the crime has been sufficiently proved, as long as the jurors have not delivered sentence, the defendant can always hope that his denial of the crime will have force upon the mind of the jurors.

Nor is he bound if he doubts whether the judge legitimately interrogates; because he is not bound to obey with grave damage to himself, unless it is established that the superior can command. The reason is that the defendant possesses his life and reputation; whence in doubt he has a right to preserve it, until it is established concerning the legitimate interrogation. L. 273. Cf. 67; Decrees, de Confessis.

73 Note: That response, "I am not guilty," is not a lie; for by the consent of all it signifies that the defendant is unwilling to confess the crime. L. l. 3, n. 156.

74 Is the defendant bound to confess his crime to a judge legitimately interrogating, with fear of a great penalty? - S. Th. 2. 2. q. 69, a. 1 ad 2 affirms this, which opinion S. Alphonsus calls the more common and more probable. But the opinion is sufficiently probable which "denies that the defendant is bound to reveal his crime.... It is otherwise in causes in which there is question of an ecclesiastical penalty, which is medicinal." L. 274; l. 4, n. 156. Except also, provided grave public damage or another's private damage is not imminent from the silence. L. 274. Here it must be observed that damage of the republic, if there is question of danger of undergoing death, must be understood not as any sort whatever, but as the greatest. For, as Lugo says, "human law only very rarely and on account of the greatest damage of the republic can bind a subject with danger of life; but in the present case that danger is most certain."

The reason of this second opinion is that he is compelled to confess neither by natural law, nor can he be compelled by human law to betray himself and, as it were, hand a sword to the adversary by which he may be killed, since in the case he is not obligated to a heroic act, although from another source he may be legitimately interrogated. Nor in fact is such a law present today. The reason of the former opinion, on the contrary, is "because when someone according to the order of law is interrogated by a judge, he does not betray himself, but is betrayed by another, while the necessity of responding is imposed upon him by him whom he is bound to obey." S. Th. l. c. According to the order of law; whence it is clear that this opinion proceeds according to Roman Law, by which the defendant was interrogated after indications of the crime had been given which constituted half-full proof, and then he was bound to respond by confessing the crime. Cf. 67.

75 Note: "The rule that the defendant is not bound to confess a hidden truth to a judge interrogating without half-full proof runs only in criminal causes, not in civil causes." L. l. 3, n. 388; S. Th. 2. 2. q. 69, a. 2; Quodl. 5, a. 16. A defendant interrogated by a judge can manifest the companions of his crime; because this, speaking in itself, is always expedient for the public good. And when he himself is bound to confess his crime, he is also bound to manifest the companions of the crime. And the defendant is bound to denounce accomplices, even if he is not interrogated, when there is question of a delict which demands that denunciation, even with grave damage to himself. Cf. Frassinetti, Comp., ed. 6, n. 304.

76 Must the defendant confess a crime after sentence has been passed, which before he unjustly denied? - Reply: Negatively, because, once the judgment is ended, the obligation of the defendant is ended. Indeed it is probable that he is not bound to this even before sentence, even if he is still in the power of the judge, until he is again interrogated. The reason is that legal justice obliges only when the judge interrogates, unless the judge prescribes a time for responding, namely if he commands, for example, that the defendant tell the truth within a month, and the month is still lasting. L. 274.

Nor, after sentence has been passed, is the defendant compelled to offer himself for paying the penalties, nor to cooperate of his own accord in executing it. For it is alien to natural equity that the same one be both defendant and avenger. And this would be altogether harsh and useful only for ensnaring souls.

77 Does he sin gravely who, to avoid grave torments, lies by imposing on himself a false crime, through which he is to be punished with death? - Reply: Probably it is not mortal. The reason is that no one is bound to preserve life with so great a torture, which may seem harsher than death itself. L. 274, 275.

78 Note: "If from that confession of a false crime grave damage follows to others, for example the good of the republic, or the reputation of religion or of a family would be notably harmed, or some would for that reason fall into heresy, any torments whatsoever would rather have to be endured." Nevertheless, if from that false confession of crime there would follow only the infamy of another, after the fact he would not be held "to retract himself for repairing another's infamy, by exposing himself again to sustaining those grave torments, because no one is bound to restore reputation with so much greater damage to himself." L. 276, 275.

79 Is it lawful, either for the plaintiff or for the defendant, to disclose hidden crimes of witnesses in order to weaken their credibility? And does he sin gravely if he imposes false crimes on them? - Reply to the first: Negatively, if this is useless for defense. The reason is that this can be lawful only from the right of defense. Affirmatively, if this is necessary and useful for defense and they testify falsely. The reason is that the right of defending one's own reputation prevails over the right of another's reputation.

If this is necessary and useful for defense, but they testify truly, some affirm, others deny. The reason for affirming is that each person has the right to show that the witnesses acting against him are less suitable; and the defendant can always hope for success before jurors. No one, moreover, is bound to preserve the reputation of the neighbor with grave damage to himself. S. Th. 2. q. 73, a. 2. The reason for denying is that the defendant would not be using a just defense, since the witness must bear testimony unless he is voluntary. Cf. Lugo d. 40, n. 23; Lessius l. 2, d. 31, c. 1. S. Alphonsus 272 affirms that it is lawful, "provided this is absolutely necessary for the defense of his innocence; likewise provided that otherwise the defendant is going to suffer not slight but grave damage, even if greater damage comes to the accuser or witness."

Reply to the second: Affirmatively, and this is established from proposition 44 condemned by Innocent XI. The reason is that to tell such lies in judgment is against the common good, since it is to pervert the whole order of justice; and therefore everyone must prefer that common good to private good, even to his own life. L. ib.; S. Th. 2. 2. q. 69, a. 2; Lugo d. 40, n. 26.

80 Can an innocent person under inquiry defend himself against those who wish to apprehend him? - The practical case can exist especially in a time of anarchy or tyranny, and it is commonly answered affirmatively, since it is a just defense of oneself, if the mandate of arrest is truly unjust, and consequently there is no danger of hallucination, and danger of scandal or public disturbance is absent.

And the same is commonly affirmed also after sentence has been passed, if the sentence is unjust either formally or, more truly, only materially, provided again that the injustice is manifest and the danger of hallucination and scandal is absent. For if the sentence is formally unjust, it is not a judgment; if materially, it is not justice, for justice is in the thing, not in appearance. In the first case the judge does not pronounce the sentence as judge, because he exceeds the limits of the mandate. In the other, innocence itself protects the condemned man.

But, with the order of law preserved, in the external forum, speaking in itself, the sentence must be observed; for as far as it pertains to the judge it is just, nor is it violated without contempt of public power. S. Th. 2. 2. q. 69, a. 4; S. Alph. 279, 281; Kenrick tr. 3, n. 112; Frassinetti, Comp., etc., ed. 6, note 98; D'Annibale ed. 3, p. 2, n. 601; Lugo d. 40, n. 38 ff.; cf. 81-83.

81 Is it lawful to kill false accusers and witnesses, and also the judge from whom an iniquitous sentence threatens, if there is no other way of avoiding the damage? - Reply: Negatively. This is proposition 18 condemned by Alexander VII. The reason for this condemned proposition is that it is too general. In it there is question of any iniquitous sentence whatever, which does not always bring damage which can deservedly be compared with the death of a false accuser, witness, or judge. Nor is a distinction made between injustice and injustice: because the person is innocent; because the legitimate process was not observed; or because of both. There is question of any judgment whatever, whether legitimate or usurped, in a time of tyranny, anarchy, etc. There is question of a sentence to be given, not one already given. Moreover discretion is left to each person to judge that there is no other means, and each person would pronounce law for himself. Hence on account of the danger of hallucination and on account of scandal, or on account of either one, it is never lawful to kill the aforesaid persons. Nor in the case would bloody defense be against an actual aggressor, against whom alone it is lawful, since there is in no way question of the actual execution of an unjust sentence. L. 279.

82 Can a defendant who has truly committed a delict flee from prison? - Reply: Affirmatively, if the defendant has not yet been condemned by sentence to the penalty, because no one before sentence is bound to pay the penalty; and because then he himself is not commanded to remain in prison, but the ministers are commanded to detain him in prison. Reply: Affirmatively, even if the defendant has already been condemned by sentence to death or another grave penalty, provided that prison has not been assigned to him as penalty, but for custody. "The reason is that the sentence does not condemn the defendant to not fleeing, but only to not resisting the ministers when they execute the sentence." L. 280. If prison has already been assigned as a penalty by sentence, Busembaum and others affirm it; and certainly the defendant is not so much condemned to remain there of his own accord as to be detained. S. Th. 2. 2. q. 69, a. 4 ad 2. More commonly, however, they deny that it is lawful for the defendant to flee from prison, even perpetual prison, because in the execution of a just sentence the defendant is indeed bound to obey. Yet many except the case if the penalty were very harsh, because it seems above human powers for someone to be bound not to free himself when he can do so without any force and resistance against the ministers of justice. L. 279-282.

Certainly, although the defendant is bound to undergo a just penalty, which the judge has justly decreed on account of the crime committed, and cannot decline it without sin, nevertheless all penalties are so established by law and decreed by the judge that they are to be inflicted by the ministers of justice. Therefore, with no force applied to them, and public order in no way disturbed, it is lawful for the defendant without sin to withdraw himself from the penalty.

83 You will resolve: "Regularly it is lawful for a defendant to flee, even if the prison guard is going to suffer grave damage from this, because he uses his own right and does injury to no one; unless however charity suggests otherwise because of the preponderating damage of the guard. Much more is it lawful to flee lest he be captured, or also to shake himself free from the minister apprehending him; but not to inflict force on him by wounding, striking, etc. It is also lawful, at least in the forum of conscience, to deceive the guards, by giving, for example, food and drink so that they may be put to sleep, or by procuring that they be absent; likewise to break chains and prisons, because when the end is lawful, the means also are lawful. And although other captives may slip away at the same time through the broken wall, he will not be held for the damage, because he is only its cause per accidens, since he uses his own right." L. 281-282; l. 2, n. 380; Struggl tr. 3, q. 2, n. 45. Yet it is not lawful for the defendant to corrupt the guard with money, because he would cooperate in his sin, namely in the betrayal of his office. L. 282.

84 Is it lawful for others to advise flight to the defendant; to arrange it; to supply instruments by which the defendant himself may arrange it for himself, excepting guards, apparitors, etc.? - If this is going to be harmful to another, it is not lawful even to advise it; otherwise it is lawful to advise it, and to instruct the defendant with counsel, whenever it is lawful for him to take it up. To arrange it is altogether unlawful. Wherefore it is not lawful to break open a prison. For it is against the public order and quiet of things. There would be continual contention between citizens and the executors of public justice. To supply the things which are necessary so that the defendant himself may arrange it for himself is probable to S. Alphonsus 283, more probable to Lugo d. 40, n. 56. For that is licitly given by others which they licitly use. Struggl l. c. n. 46; Elbel de Legib. 311, 313; Kenrick tr. 8, n. 136; Frassinetti, Comp., ed. 6, n. 304. Cf. here 83.

85 Is a defendant justly condemned to death bound to flee from prison if he can? - The first opinion affirms it, because otherwise he seems to be a murderer of himself. The second opinion, far truer and to be held, denies it. The reason is that although the defendant cannot do an act immediately tending to death, and mutilate his own members, throw himself from the gallows, drink poison, etc., nevertheless mediate acts are lawful to him, such as to ascend the ladder of the gallows, to extend his neck to the gibbet, and thus to remain in prison, especially if he has a just end, that he may satisfy for the crime, that his punishment may serve others as an example. L. 281; Struggl l. c. n. 43.

86 What is an appeal; when must it be interposed; and is it always lawful to appeal to a superior judge? - Reply to the first: An appeal is a recourse from an inferior judge to a superior judge on account of a grievance inflicted or to be inflicted. It must be interposed within the time defined by the laws. Once an appeal has been interposed, the sentence that has been passed is suspended by the law itself.

Reply to the second: From C. I. civil procedure 585, C. G. civil procedure 443, the term of appeal is two months. If an appeal is not interposed within the established time, the sentence passes into a matter adjudged, nor can it any longer be impugned by appeals. A matter adjudged is accepted as truth. L. 207 D. de Reg. Iur.

From the proper Law of the S. R. Rota, Canon 33: "If a Rotal sentence is confirmatory of another sentence, whether Rotal or of another tribunal, it is held as a matter adjudged, against which no remedy is given except by a complaint of nullity, or by a petition for restitution in full, before the supreme tribunal of the Apostolic Signatura. If a double conforming sentence has not been had, from a Rotal sentence rendered by one turn, an appeal is given to the next following turn, according to canon 12, within the useful time of ten days from the notification of the sentence, according to the course of common law." A. A. S. v. 1, p. 29.

Reply to the third: Kenrick tr. 8, n. 135 affirms it, because the defendant can use every aid and support of the law by which he may escape, with truth preserved. But it is commonly denied if the defendant knows that the sentence is just and that the process has proceeded justly (it is lawful, however, to supplicate), because this would be to impose calumny on the judge. And how then will truth be able to be preserved? Hence one appealing unjustly is held for the damage. But if he thinks that the sentence is iniquitous, or that the process has proceeded unjustly, or if opinions are diverse, or new proofs are present, he can appeal. L. 285; S. Th. 2. 2. q. 69, a. 3. Cf. n. 14, 38; Lugo d. 37, n. 172 ff.; E. M. 8.

87 Note: It is expedient that the confessor not admit the defendant to sacramental Confession until after matters are clear in the profane forum; for he will scarcely be able to be compelled to confess all things because of the fear that he may either be denounced or be compelled to confess the same things to the judge. Beforehand, however, one must deal with contrition. L. 286.


	



88 Is a defendant absolved in judgment bound in conscience not only to restore the thing, but also to compensate the expenses of litigation? - Reply: Negatively as regards the expenses only, if apart from legitimate interrogation he is silent or denies, and therefore is absolved, although by being silent he sins against charity, and by denying against truth. The reason is that he is not absolved from his silence or denial, but from the defect of proofs. Affirmatively even as regards the expenses, if he is legitimately interrogated and is silent or denies, and therefore is absolved. The reason is that he uses an unjust means, to which he has no right, for his own defense. Negatively as regards the expenses only, if he acts altogether in good faith, and the judge according to what has been alleged and proved renders sentence in his favor. For he is not theologically a culpable cause of that damage. But by no means "will he be excused from the obligation of restoring (the thing), because the other party consented to the sentence and did not appeal; for all this is judged involuntary, nor is he presumed to have wished to renounce his right in the interior forum." Lugo d. 37, s. 15, n. 187. Cf. here 67, 72.


IX. On Physicians, Surgeons, and Pharmacists

89 What are the obligations of physicians, surgeons, and pharmacists? - Physicians and surgeons are bound: Under grave obligation to have sufficient knowledge, so that they know how to prescribe suitable remedies for ordinary illnesses, and at least to doubt concerning other extraordinary diseases, so that a more skilled physician can be called. To apply diligence proportioned to the gravity of the matter which is committed to their care. To preserve fidelity, lest they reveal the secrets committed to their trust and abuse them; but if they fail in these things, they are held for all damages which follow from this. To preserve a just stipend, which is owed to them, as was said concerning advocates. To provide their labor gratuitously to the poor who are in necessity, as was also said concerning advocates. Cf. 40. In applying remedies they must observe the following rules:

They must altogether abstain from prescribing any medicine which directly and of itself is ordered only to evil. Cf. La-Croix, l. 6, p. 3, n. 795, 796. Ordinarily they must follow the safe and secure opinions of physicians. The reason is the danger and damage of the neighbor. When there is some certain medicine, namely one which certainly is going to benefit the sick, they are bound to apply it, omitting that concerning which there is doubt, because otherwise they would imprudently leave the neighbor in danger. If there are no certain medicines, they must apply the more probable and safer ones, both because otherwise they would bring the health of the neighbor into danger, and because they are bound to discharge their office, as much as they can, with the least danger and damage to the neighbor. If it is probable that a remedy will be beneficial, then they can, indeed they are bound, to apply it when they do not have a more certain one. If a remedy is doubtfully going to be beneficial, and certainly will not harm, it must altogether be applied to the sick person. The reason is clear: for some hope shines forth of rescuing the sick person from death, and no danger threatens. When the health of the sick person is despaired of, and both things are probable, namely that the remedy could benefit and could harm, there is a twofold probable opinion. The first denies that it can be applied, because it is never lawful to expose a sick person to the danger of death, nor even of hastening it. The other affirms that it is lawful, because, when the sick person is despaired of, it is more conformable to prudence and to the will of the sick person (especially if he himself expressly consents to this) to apply to him a doubtful remedy than to omit it with certainty of death. The remedy then has at least this good effect: for it now renders doubtful the certain death of the sick person.

Therefore it cannot be called evil. Tamburini has these things as regards this question: "Both opinions are probable, and from the affirmative it follows that the physician ought to apply it, because since he can, he also ought to consult for the one lying sick by every better way." Expl. decal. l. 1, cap. 3, par. IV, n. 17. When the health of the sick person is despaired of; for outside the case of a despaired-of sick person, it is not to be offered, but one must wait for nature, with God's help, to lift itself up. S. Antoninus p. 3, tit. 7, cap. 2. It is not lawful to apply to a sick person, even a despaired-of one, a remedy concerning which it is unknown whether it is healthful or harmful, for making an experiment. The reason is that it is altogether unlawful to make an experiment with the risk of another's life. L. 291; l. 1, n. 46.

Pharmacists are held to the same obligations as physicians, with due proportion. Especially, however, they are held to supply exactly the medicines prescribed by the physician. Nor can they, if they themselves do not have the prescribed medicine, substitute another.

90 Does a physician sin gravely who in a time of plague deserts the sick lest he contract the infection? - Reply: Negatively, speaking in itself, if the physician has not been constituted by the community, nor receives any stipend from it; for then he is held only from charity, which certainly does not oblige with grave risk of life. Speaking in itself; for if there were no other physicians, or those who are present do not suffice, he would be bound from charity itself to consult for the common danger altogether. Affirmatively, if the physician has been constituted by the community and receives a stipend from it. The reason is that then from the pact entered into, and therefore from justice, he is bound to consult for the common danger.

91 To what is the physician especially held as regards the soul of the sick person whose care he has undertaken? - The physician is bound in itself under grave obligation to warn the sick person concerning the grave danger in which he is placed, and concerning the necessity of receiving the sacraments, lest he depart without absolution, Viaticum, and extreme unction. This is established from the natural law of charity. It is sufficient, however, that he take care that the sick person be warned by relatives or friends, so that he may kindly admit the priest and be induced to receive the sacraments. This warning is also necessary so that the sick person may dispose concerning his affairs, if he has not already done this before, lest damage then follow. L. l. 3, n. 182.

92 Note: There is a precept in this matter of Innocent III, C. Cum Infirmitas 13 de Poenit. et remiss., and of S. Pius V, C. Super gregem, March 8, 1566, at least in part abrogated by contrary custom. Physicians of bodies, before all things, had to warn and induce the sick person to call physicians of souls; and after provision had been made for the sick person concerning spiritual health, one would proceed to the remedy of bodily medicine. Physicians to be promoted to the doctorate had to swear that they would warn the sick, laboring under grave disease, concerning confession before they undertook their care, and that they would no longer visit them if within three days they had not confessed. L. l. 3, n. 182; Prax. conf. n. 57; Ithur. Cas. 49, n. 8, 9.

93 You will resolve: A physician sins gravely: If without sufficient capacity he undertakes to cure a grave disease. If, when a grave and unusual disease occurs, he does not devote special labor. If he applies untried medicines for the sake of trying them. If, when the nature of the disease has not been well ascertained, he rashly prescribes dangerous remedies, especially with risk of life or grave injury. If, once the danger of the sick person has been recognized, he is not present at the opportune time, visiting him day and night if need be, and does not apply all remedies apt for driving away the disease. If he does not permit other physicians to be called where this would be fitting, or if, calling others for the sake of counsel, he attends rather to friendship than to skill. If, on the contrary, without necessity he calls other physicians, with useless expenses for the sick person, or adheres against his own conscience to their counsels. If he prolongs the cure for the sake of gain, uselessly multiplies visits where a fee is demanded for each one, or if he demands an excessive stipend. If, to favor pharmacists who are friends, he prescribes superfluous medicines. If he advises abortion, or means of procuring it, or himself executes it. Finally a physician sins gravely, indeed most gravely, if he does not forewarn concerning the grave danger of the sick person, so that the sacraments may be conferred on him. L. 291 and l. 3, n. 182.

Pharmacists, if you except a few things, sin almost as physicians do in the cases just set forth, especially by applying old medicines, selling useless ones, supplying pregnant girls with remedies for expelling the fetus, not faithfully executing the commands of the physician, for example by presenting one medicine for another, etc. L. ib.


X. On Guards, Merchants, and Artisans

94 What are the obligations of guards, merchants, and artisans? - Guards are those who are set over the custody of woods, fields, etc., by the Prince or by a private master. Merchants are all those who exercise commerce by buying and selling goods. Artisans, moreover, are all those who give their labor to some mechanical art for a received stipend. Guards, besides the sin which they commit against religion by guarding negligently, if they have taken an oath, also sin against commutative justice toward those damaged, and in defect of the damagers are held for damages culpably not impeded. Probably, however, they are held only by reason of the damage, not by reason of the fine. L. 237; H. A. 73; Lugo d. 37, n. 99 ff. Merchants are unjust by buying and selling goods at an unjust price, by not manifesting hidden defects of things, by mixing new and old things together and selling both at the same price, by not observing the conditions of contracts, etc.; in which cases they are held to restitution, according to the things said under the seventh precept of the Decalogue. Artisans are unjust by hiring out their labors at an unjust price, by not manifesting defects of works, by wasting time through culpable negligence, by not observing the conditions of contracts, by turning other workers away from labor, with damage to the association and to masters, by turning other workers away from labor and taking away from them the freedom of working, by turning other workers away from labor with force and violence applied against them and against masters, by turning other workers away from labor when they are content with a smaller stipend. "This kind of cessation (from labor) harms not only the employers and the workers themselves, but it hurts commerce and the interests of the republic; and since it is not far from violence and disturbances, it very often brings public tranquility into danger." Leo XIII, Encyclical de Condit. opific. In these cases they themselves also are held to restitution according to the things said under the seventh precept of the Decalogue. E. M.

Manual labor is useful for removing idleness, for subduing the body, for seeking sustenance. It is under precept when by it someone must come to the aid of the neighbor's necessity or his own. S. Th. Quodl. 7, a. 17.


On the Particular Obligations of Clerics


I. On the Positive Obligations of Clerics

95 What about the holiness of life of clerics? - The life of clerics ought to be strong in internal holiness and external edification, not only negatively as regards immunity from sin, but also positively as regards the exercise of virtues. This is established: 1. From Sacred Scripture, from the Councils, from the Fathers, from Trent s. 22, c. 1 de R., s. 23, c. 4 de R., from the Letters of Pius X, Haerent animo, to the Catholic Clergy, August 4, 1908. 2. From the very excellence of the state and the office which they profess. But whether the clerical state strictly taken, insofar namely as it is distinguished from the state of Religious and of Bishops, is or is not a state of perfection, is disputed among doctors. Nevertheless it does not seem able to be denied that it is at least in some way a state of perfection. Suarez de Relig. t. 3, l. 1, c. 17, n. 2-4; S. Th. 2. 2. q. 184, a. 8; Suppl. q. 36, a. 4; L. l. 6, n. 803; E. M.

96 Note: In order that they might promote this interior holiness of life and exterior edification in clerics, the Supreme Pontiffs very greatly commended spiritual exercises. Cf. 220; A. S. S. v. 37, p. 422 ff.

The Council of Trent, moreover, exhorts deacons and subdeacons to receive Communion at least on Sundays and feasts, s. 23, c. 13 de R., and priests at least to celebrate Mass on the aforesaid days, ib. c. 14.

97 Are clerics bound to preserving celibacy? - In the Latin Church all clerics, from the episcopate to the subdiaconate inclusive, are held under a most grave precept to preserve perpetual chastity, so that they neither can licitly use a marriage contracted before sacred ordination, nor licitly nor validly afterward contract it. This is established from several chapters of Canon Law, especially C. 1, Dist. 28; C. unic. de Voto in 6; Trent s. 24, c. 9.

In the Latin Church. For some exception is given by tolerance of the Church among the Orientals. In the Oriental Church priests can never enter marriage after priestly ordination, nor deacons after the diaconate; but those married before the diaconate can be promoted to further orders, and nevertheless live with their wives. Bishops are excepted, all of whom must constantly preserve perfect chastity. Hence among the Greeks the subdiaconate is not numbered among sacred orders; and upon unmarried clerics in the ordination of the diaconate the precept of chastity is imposed. In some provinces, in which the ancient discipline of the Western Church has been restored, the same obligation is imposed in the ordination of the subdiaconate. Cf. 1015. L. l. 6, n. 806; S. Th. Suppl. q. 53, a. 3; C. Ut Clericorum 13 de Vit. et honest. cler., C. A crapula 14 e. t.; C. 1, 2 Qui cler. vel vov.; C. 1, 4 de Cler. coniug.; Benedict XIV, C. for the Italo-Greeks Etsi pastoralis, May 26, 1742, § 7, n.

26; Instruction for the Copts Eo quamvis tempore, May 4, 1745, § 30 ff.; E. M.

Ruthenian clerics in the Canadian region cannot be admitted into the Seminary unless they have promised before the Bishop that they will preserve celibacy perpetually; and only celibates will be able to be promoted to sacred orders in the Canadian region. For exercising the sacred ministry among the faithful of the Ruthenian rite, none can be admitted except celibate priests, or at least widowers and without children. S. C. de P. F., August 8, 1913, art. 10, 11; A. A. S. v. 5, p. 395. Celibacy is prescribed in the very same way for the Ruthenian clergy in the United States of North America by Pius X, C. Ea semper, XVIII Kal. Jul. 1907, c. 2, art. 10, 12; Supplem. 369.

During the first five centuries in the Western Church the obligation of preserving continence attached to the order of subdiaconate is not found. The first to command subdeacons to preserve it was St. Leo the Great, around the year 440, as is clear from his Epistle 84 to Anastasius, Bishop of Thessalonica. But since St. Leo's precept was no longer being sufficiently observed, D. Gregory the Great renewed it, around the year 581, further declaring that the subdiaconate is a sacred order and aggregated to the major orders. And then it is expressly and determinately established in the Decretals of Innocent III, C. Miramur 7 de Serv. non ordinandis. De Iustis de Dispens. Matrim. l. 3, c. 15, Appendix n. 11.

98 Is the obligation of celibacy of divine law? - Reply: Negatively; for if this law were of divine law, it would not vary concerning it between the Latin and Greek Church, since divine law does not vary according to diversity of places. It is therefore from the ordinance of the Church. Therefore the Church can dispense from that obligation.

Whether that obligation is immediately from a precept of the Church, or immediately from a vow to be emitted by precept of the Church? Trent s. 24, c. 9 refers to both, but does not define. There are those who teach that those ordained in sacred orders are held to chastity not from a vow, but from the sole ordinance of the Church, both because no mention of a vow is made, and because a precept of the Church is sufficient for this. But others commonly, with S. Th. 2. 2. q. 88, a. 11, derive this obligation immediately from a vow of chastity, which is emitted in the very fact of ordination according to the mind of the Church, and this is expressly had in the Law. C. Cum olim de Cler. coniug.; Benedict XIV, C. Inter praeteritos, December 3, 1749, § 41. And Boniface VIII declared this vow to be solemn. C. un. de vot. et vot. redempt. in 6. Wherefore a cleric initiated into sacred orders, sinning against chastity, sins also against religion by acts both external and internal. Therefore the obligation of celibacy extends to preserving all chastity. Cf. L. l. 6, n. 807, 808; Albit. de Inconst. in Fide c. 36, n. 132 ff.

99 What if someone were promoted to sacred orders either invincibly ignorant of the obligation of chastity attached to them, or expressly unwilling to vow that obligation itself, or if he were compelled to this by grave fear, or if he were ordained in the very age of infancy? - Reply to the first: Some probably say that he is held to chastity, namely by force of the universal law itself of the Church. Others "probably judge that if the ignorance had been altogether invincible, the ordained man would not be held to chastity, neither from a vow nor from a precept of the Church, because the Church would not intend to oblige such a one; but otherwise if the ignorance had been culpable, or if someone intended to receive the order with the same obligation with which others receive it." Ignorance of this kind is not presumed in the external forum, since it concerns a law so clear and most commonly handed down.

Reply to the second: "In such a case he would be held to chastity not from a vow, but from the precept of the Church, which from a motive of religion would bind him to chastity, the vow being absent."

Reply to the third: One must distinguish: If he did not have the intention of receiving sacred ordination, he is not held, as having been invalidly ordained. If he had the mind of receiving sacred orders, and the fear was just, more probably he is held, because since he is unwilling unreasonably, such fear neither exempts from law nor invalidates the vow. If again he had the mind of receiving sacred orders, but the fear was unjust, more probably he is not held, because of the opposite reason. Wherefore he can validly contract marriage, "but he cannot minister in the order while the marriage stands, nor enjoy clerical privileges." But the nullity of the ordination must be established in the external forum by canonical process. Cf. 106.

Reply to the fourth: "It is certain that he who is ordained before the use of reason, although the ordination is valid, nevertheless is not held to chastity; whence he can validly and licitly enter marriage." Benedict XIV, Bull Eo quamvis tempore, May 4, 1745, commands that in the sixteenth year of age an option be given to them; and, if they wish to preserve chastity, they are admitted to the exercise of the order; otherwise, if they do not wish. And he adds that after ratification they invalidly contract marriage and are held to the divine office. If after the use of reason, but before puberty, some probably say that he is held, others not improbably deny it. The reason is that such a vow, from which this obligation more probably comes, "constitutes a man in an irrevocable state, in which the Pontiff never or rarely dispenses; whence such a vow requires a mature and perfect use of reason." L. l. 6, n. 80, 781, 809-811; S. Th. Suppl. q. 39, a. 2; Sanchez in Dec. l. 5, c. 6, n. 5-8.

100 What about tonsure and habit? - Clerics are obliged to wear the tonsure and clerical clothing. This is established from various places of Canon Law, especially Conc. Tr. s. 14, c. 6 de R., s. 22, c. 1 de R., s. 23, c. 6 de R.; L. l. 6, n. 825; S. Th. 4, d. 24, q. 3, a. 1, q. 1; Suppl. q. 40, a. 1.

101 Do clerics sin gravely who outside their own house do not wear the habit or crown? - Reply to the first: Those clerics are either simply clerics, or beneficed, or constituted in sacred orders. If the first, they more commonly teach that, speaking in itself, they do not sin, not even venially, since by common law this grave obligation has been imposed only on clerics in sacred orders and on beneficed clerics. But they lack the privilege of the forum. Cf. Trent s. 23, c. 6 de R. Speaking in itself, for particular laws and customs of places must be attended to. If the second, it is certain that they sin mortally, unless there is a just excusing cause or smallness of matter; for grave penalties are imposed on them in Canon Law. But what span of time is required for mortal sin cannot be determined in general, but only from the circumstances. They commonly admit that it is venial to put aside the habit only once or again. La-Croix l. 1, n. 672 extends a brief time to five or six days. Nevertheless they also commonly admit that clerics sin gravely if even for a brief time they lay aside or conceal the clerical habit for an evil end. Benedict XIV de Syn. l. 11, c. 8; Trent s. 14, c. 6 de R.

Reply to the second: Clerics who are not constituted in sacred orders and are not beneficed never sin gravely. Thus most commonly. But again, do they lack the privilege of the forum? Cf. Trent s. 23, c. 6 de R. Even clerics, beneficed or initiated into sacred orders, at least do not sin gravely unless they omit wearing the crown, without a grave excusing cause and for a notable time, such as in this matter is not a time of one or another month. But whether it is grave not to wear the crown for an entire year is not clear. Theologians more commonly affirm it; but it is not clearly proved, because here doctors easily mix the crown with tonsure. L. l. 6, n. 825-827; La-Croix l. 1, n. 672; l. 4, n. 1372; E. M.

102 What properly are tonsure, crown, and clerical habit? - Tonsure, to be worn by clerics, insofar as it is distinguished from crown, is the prohibition made to clerics of nourishing a beard, which today by custom must be altogether shaved, unless some necessity is present; and of letting the hair grow long, which is grave unless the hair is moderate, C. 4, 5, 7 de Vit. et honest. cler., or the custom of the region bears otherwise and scandal is absent. Nor indeed can they use artificial hair without the command of the bishop, S. C. C., December 9, 1690, unless custom obtains otherwise. The crown today is the tonsure on the top of the head in the manner of a crown. The crown must be broader or narrower according to order and dignity. La-Croix l. 4, n. 1373; Benedict XIV, Notification 96; de Syn. l. 11, c. 9; L. l. 6, n. 826; Clem. 2, C. 4, 5, 15 de Vit. et honest. cler.; Trent ll. cc.

Clerical habit is a cassock, and other things congruent to the order in the judgment of the Bishop, Trent s. 14 de R., c. 6; s. 22 de R., c. 1; s. 24 de R., c. 12 in fine; therefore they vary according to various places. A cassock is said to be a garment which flows down to the ankles, or at least to the knees, which by a certain epikeia and the custom of certain places has been received in towns and villages; and in the cities themselves also it is permitted outside sacred functions and the celebration of Mass. C. Clerici 15 de Vit. et honest. cler.; Sixtus V, C. Cum sacrosanctum, January 9, 1589; Benedict XIV, Notification 71, n. 9; S. Th. Suppl. q. 40, a. 1; E. M.

103 Note: Since many things, especially as regards the exterior attire of clerics, are by no means determined in particular by common law, but are various according to various regions, one must stand by the Statutes of each diocese, which a confessor of clerics must altogether not be ignorant of. In many dioceses it is altogether prohibited to admit to the celebration of Mass priests not wearing clerical habit, cassock, and tonsure. The penalties, however, laid down against those not wearing habit and tonsure do not seem to affect those who do not wear tonsure only.

Clerics are prohibited from wearing a ring, unless it belongs to them from the office of dignity, as are Bishops, Abbots, etc. C. 15 de Vit. et hon. cler.

104 Who are obliged to the recitation of the canonical hours? - The canonical hours are public prayers, which its ministers pour forth in the name of the Church in the form prescribed by the same Church. Hence the fruit of these prayers is from the work of the minister working and from the work of the Church working; and it redounds to the minister himself, to those for whom they are specially applied, to the founders of benefices, and to all the faithful, for whom the Church prays.

In the Western Church the following are obliged to recite the canonical hours daily: 1. All clerics constituted in sacred orders, even those suspended and excommunicated. This is established from various places of Canon Law, from the Lateran Council of 1215, from the Bull of S. Pius V Quod a nobis, from the Constitution of Pius X Divino afflatu, Kalends of November 1911. 2. All beneficed persons who have right in the thing and full dominion of the benefice. It is drawn from the Lateran Council under Leo X, and also from the Bull of S. Pius V Ex proximo. 3. All religious of both sexes professed in an Order approved by the Church and destined for choir. This is clear from custom, and also from the Decree of Gregory X, etc. Cf. the Works of S. Peter Damian, Migne vol. 145, col. 222 ff.; Lugo, Resp. Mor. l. 5, d. 5, 6.

In the Western Church; for, as Benedict XIV says, C. Eo quamvis tempore, §§ 44, 45, "deacons, subdeacons, and priests of the Eastern Church are compelled by no express law... to the recitation of the divine office." Nevertheless, "even among the Orientals the laudable custom of reciting the divine office has prevailed." And indeed this has the force of law; whence "the discipline of the Eastern Church subjects generally all those constituted in sacred order to the obligation and precept of reciting the divine office, according to the custom of the nation." L. 140 ff.; S. Th. 4, dist. 15, q. 4, a. 1, q. 3; E. M.

105 You will resolve: Those who are constituted in minor orders are not held to the hours, or to another determined prayer. A cleric begins to be obligated from the hour of receiving the subdiaconate, and indeed to the hours corresponding to the hour at which he is ordained. Wherefore one ordained at midday must begin from Sext, and cannot begin from Vespers. But whether a subdeacon who recited that part before ordination has satisfied his obligation, some deny, while others probably affirm. The reason is that that debt can well be paid in anticipation which certainly is to be contracted morally. L. 140. As regards beneficed persons, the obligation begins from the day of entering into possession of the benefice, and therefore they must begin from Matins. They are not held before accepted possession, nor if without their fault they receive no fruits and are not going to receive them, because they do not have the benefice according to every effect. This is certain. But it is probable that one who does not reside by legitimate permission or dispensation, and therefore does not receive fruits, is not held to the hours, because this obligation is on account of the sustenance given. On the contrary, he is held who, although he does not receive all his fruits, nevertheless receives so great a part as suffices for sustenance. Nor is he excused, if he is not constituted in sacred orders, because he has proposed to himself not to receive the fruits of the benefice; because benefices have been instituted not for the advantages of private persons, but for divine worship. Cf. Trent s. 21, c. 6 de R.; Lugo, Resp. Mor. l. 5, d. 6, 2; Viva on Alexander VII, prop. 21, § ult.; L. 144 and l. 3, n. 664 ff. As regards religious, the obligation begins from the hour of profession made, from the hour of the day, not of choir.

Novices, lay brothers, religious of the Society of Jesus, military religious, hospitallers, and the rest not destined for choir are not held to the hours. L. 141.

106 Is one who received sacred order through fear unjustly inflicted held to recite the office? - More probably they deny it. The reason is that although fear does not remove the voluntary, nevertheless the Church is not reasonably judged to wish to oblige to the burden of the office except those who receive the order altogether spontaneously. And therefore such persons ordained through grave fear are not even held to chastity. In the external forum, however, they are held to both until the fear has been established before the S. C. of the Sacraments. L. 144; A. S. S. v. 1, p. 330; v. 2, p. 443; v. 6, p. 85. Cf. here 99.

107 Are religious men and nuns, if for a just cause they do not come to choir, held to recite the office privately? - Reply: Negatively, if they have only simple vows. If for a just cause; for unless they are legitimately impeded, they too are held to be present at choir. S. C. of Bishops and Regulars, March 24, 1882; May 2, 1883; May 3, 1902; July 28, 1902. Affirmatively, if they have solemn vows. The reason is that the principal obligation for a religious man and a nun does not fall upon choir, but upon recitation of the office by reason of Religion, which undertook that burden from its institute. This obligation is established besides from the universal custom of nuns and religious, who, when they cannot be present at choir, believe themselves bound under grave obligation to recite the office privately. But a universal custom which was constantly observed with great inconvenience provides a sufficient argument concerning a grave obligation undertaken. S. Penitentiary to the Bishop of Perigueux, November 26, 1852.

From a privilege conceded by Innocent IV, regulars and nuns can for a reasonable cause satisfy by reciting the prayers of laymen and laywomen; for example, if a nun is scrupulous, extraordinarily weary, or occupied in useful ministries; if a religious is weakened from a journey or from preaching. Likewise prelates, even inferiors, can for a cause, for example studies, dispense with their subjects, as in other observances, so that they do not recite. L. 62, 142; Pellizzar. de Monialib. c. 6, n. 12 ff.; De Alexandris, Confess. monial. c. 8, q. 5; E. M.

108 Does a religious man or nun sin gravely who recites the office privately while he or she could easily be present at choir? - Reply: Negatively. For the obligation of choir, although it is grave for the community, is nevertheless held to be light for individual private persons, provided the choir is not entirely removed. But for choir four fit persons suffice, that is, those valid and free to sustain choir. But if the religious are fewer, they are in no way obliged to recite the office in choir; yet they are not exempted from private recitation, as was just said. Four fit persons, "for if they are sick, or legitimately occupied, they are not obliged to choir even if they are four. But Viva, etc., probably think that it suffices for satisfying choir that novices alone be present, because in favorable matters they are reckoned as religious." L. 143. A moderate cause, however, will be able to excuse from the light obligation of coming to choir. Clem. Gravi de Celebr. missar.

109 Note: That prelates sin gravely who from negligence permit a notable part to be omitted from being recited in choir. That those are not held to supply in choir what is omitted who, while others sing, prepare or transfer books, search out the psalms, strike the organ or bells, or perform other things necessary for choir, because while someone is occupied in matters pertaining to the solemnity of the office, the whole choir supplies for him, and all constitute one moral body. But he who responds alternately to choir by playing the organ, without pronouncing the versicle of his own part, does not seem to satisfy, because the organ does not pronounce words, and the office is not recited integrally. L. 143, 156; La-Croix 1300.

110 What specifically must be noted as regards recitation in choir or with a companion? - He who recites the office in choir or with a companion must recite integrally those things which are said secretly; hymns, psalms, and versicles by alternate, not by third, turns. But it suffices to hear, while another reads them, the antiphons, brief responsories, chapters, and lessons. As regards those things which the companion recites or reads, so that someone can satisfy, it is necessary that he pronounce all things duly and correctly, and that the person himself hear these things, although the companion may not be obliged to recite the divine office, indeed although he may be distracted; because these things do not impede someone from reciting according to the custom of the Church and communicating with a companion. Although, if the companion is obliged and does not attend, he does not satisfy, since he does not communicate with another. But because all those reciting constitute as it were one body, and because those things which they recite or read in turn are communicated, if someone is not at fault for not perceiving by ear those things which the other part of the choir or the companion recites, it is probable, provided he attends as much as he can, that he satisfies.

Hence one who is somewhat deaf and hears in confusion also satisfies, for example because there is noise, because the companion recites in a low voice, or because of the ineptitude of the reader. "For this precept of the office, from the benignity of the Church, must be interpreted benignly. On the other hand, it will be very liable to anxieties that companions in the office must always be solicitous as to what quantity the omission of hearing has reached, so that they are held or not held to repeat." L. 163.

Somewhat deaf; and also the deaf? If he recites with a companion, whom he is not compelled to use, doctors commonly deny it. If in choir, still more deny; but many also affirm, and not undeservedly, for the obligations and rights of choir must be measured by an equitable reason. Kenrick tr. 8, n. 16; D'Annibale ed. 3, p. 3, n. 151; La-Croix 1295; L. 162, 163; Laymann de Orat. et Hor. Canon. c. 5, n. 7; S. Jerome, Epist. 108, n. 19, Migne vol. 22, col. 896.

Outside choir, if only one or two recite the office, and in the choir of nuns, the Confiteor is recited only once and by all at the same time, with those words omitted, tibi pater, or vobis fratres; te pater or vos fratres; and then it is said: Misereatur nostri, peccatis nostris, perducat nos.

The reading of the Martyrology, which is read daily in choir at Prime before the verse Pretiosa, except the triduum before Easter, is part of the divine office; and it is established from the Rubrics of the same Martyrology that the memorial of the Saints must be read on the day preceding their feast. Lugo, Resp. Mor. l. 5, d. 17.

111 Note: "It is the common opinion that he satisfies well who hears from a companion the lessons, responsories, chapters, prayers, and antiphons. And probably he still satisfies who alone says the psalms and hears the lessons; or who says part of the psalms alone and part with a companion, because he sufficiently communicates in that part which he hears, and which by received usage is already satisfied by hearing." L. 162. "But it is certain that in choir it is not necessary to hear all, but it suffices to hear one, and it suffices to hear in confusion at least part of the other choir, although you cannot hear distinctly." L. 163. He satisfies choir who recites the psalms quietly, hearing the other part, since one part constitutes one body with the other and they communicate mutually; nor is it necessary that those reciting in one choir hear all those reciting in the other. As regards canons, cf. 220; L. 163; La-Croix 1298.

112 Are religious, living outside the cloister by permission, fugitive religious, those cast out by sentence, and those condemned to the galleys, held to the office? - Reply to the first: S. Alphonsus affirms it with others, adding: "as also those detained in prison." But Busembaum with others denies it concerning a religious "who has obtained a dispensation to live perpetually outside the monastery, because although he remains a religious he is nevertheless not regular." L. 141, 142.

Reply to the second: Bonacina denies it and Tamburini thinks it probable, but Lessius and Concina better teach that they are held. The reason is that just as they do not lose the religious state, so they are not exempted from its burdens. L. 142. And the same must be said of the excommunicated, even those to be avoided.

Reply to the third: "Not improbably they deny it with Busembaum, etc., with Scotus and Laymann, who call this opinion safe. The reason is that in them the essence of the religious state has now been extinguished, since they are no longer held to the vows, as Sanchez supposes as certain, nor is it in their power to return to religion." L. 142. But Sanchez de Matr. l. 8, d. 8, n. 11 speaks of one professed and dispensed for marriage. As regards one cast out, he brings forward another reason, "because since he is now justly outside the monastery and the monastic life, he is exempted from its burdens."

Reply to the fourth: The S. C. C., on August 13, 1707, and afterward when interrogated, was unwilling to decide the matter, and Clement XI also abstained from a decision. Doctors, however, rather excuse. "Cabassutius more commonly denies it, who nevertheless says that clerics constituted in sacred orders are held; but concerning both, Sporer, Lessius, etc. deny it. The reason is that such recitation would seem to yield to the disgrace of the religious order," and of the clerical state, namely if they live together with other condemned men and not in separate cells. And Kenrick tr. 8, n. 6 says, "from equity, the obligation seems remitted." L. 142; D'Annibale ed. 3, p. 3, n. 153; E. M.

113 How great is the obligation of the divine office? - The obligation of the divine office is grave in itself. Wherefore he sins gravely who, having this burden, omits the hours or a notable part of them. The reason is that he violates a precept in a grave matter, pertaining to the virtue of religion. C. Presbyter 1 de Celebr. miss.; L. 146; l. 3, n. 663; E. M.

114 Note: "That universally is judged small matter which does not reach the quantity of one complete hour." Thus most commonly. "He who omits the whole office is more truly to be said to commit only one sin, because the whole office of one day falls under one precept." L. 143, 147, 148.

115 Is it grave to omit Vespers on Holy Saturday? - Reply: Negatively. The reason is that the matter is light, both in itself and with respect to the whole office.

116 Are nuns who recite only the office of the Blessed Virgin bound to it under grave obligation? - Reply: In Orders in which only the office of the Blessed Virgin Mary is recited, this recitation does not oblige under grave obligation, although solemn vows are emitted in those Orders, for example, in the Order of the nuns called of the Visitation, as was decided several times. Moreover in communities in which, besides the office of the day to be recited, there also had to be recited the office of the Blessed Virgin, or of the Dead, or the seven penitential psalms, the obligation has altogether ceased from the Rubrics of C. Divino afflatu, title VII, n. 2. And if they were held from a peculiar constitution or from a legacy, they must seek commutation from the Holy See. Cf. 129; Gury-Ballerini 146; Bizzarri ed. 1885, p. 72; E. M.

117 Are beneficed persons who omit the divine office held to restitution? - So great is the obligation of the divine office that it induces for him the burden of restitution of the fruits, in proportion to the omission of the office, who by title of benefice is held to the hours, if, six months having elapsed after obtaining possession, he culpably has not recited the office. After: wherefore he does not make his own fruits, not of the prior and posterior time, but only of the posterior time. This is clear from the Lateran Council under Leo X. S. Pius V then issued a Bull by which he confirmed this decree. And he declared that one who on one day omitted the whole office is held to restore all the fruits corresponding to that day; for example, he who receives annually 365 florins is held for one day to restore one florin; but he who omitted Matins only, half the fruits of one day; he who omitted the remaining hours, also half; but he who omitted one of them, the sixth part. And that restitution is to be made either to the fabric of the church in which the benefice is, or to the poor. Bull of Leo X de Reform. Curiae, chapter Reform. Curiae et aliorum, § Statuimus; S. Pius V, C. Ex proximo, September 22, 1571; L. 151 and l. 3, n. 663, 666, 672, 673; E. M.

118 Note: Those are not obliged to restitution who from natural forgetfulness, just impediment, good faith, invincible ignorance, or otherwise without fault have omitted the hours. The reason is that in conscience a penalty is not owed where there is no fault. L. 151; l. 3, n. 665. "That a beneficed person can sometimes be excused from restitution for neglected hours by title of money spent, understand after the omission of the hours; for if before the omission, he is not excused, since proposition 33 was condemned by Alexander VII...; although not with this intention, for the poor or other pious uses.... And it is probable according to the opinion which Sanchez holds," etc. L. 153; l. 3, n. 700; La-Croix 1215. Under the name of the poor the beneficed person himself also is contained, provided he truly needs, and did not omit the office fraudulently, namely so that he might assign the fruits to himself as poor. Likewise whatever is spent on repairing or increasing the properties of the benefice is understood to be expended on pious causes. Suarez de Relig. t. 2, l. 4, n. 18, 19; L. l. 3, n. 672; E. M.

119 How many sins does one commit who is held to recitation of the office by title of benefice, by omitting it? - If one omitting it is unwilling to restore the fruits, he sins both against religion and against justice. The first reason is that the Church obliges to reciting the hours from a motive of religion. The second reason is that from the Lateran Council, he who does not say the office does not make the fruits his own. If one omitting it has the mind of restoring the fruits of the benefice, he indeed does not sin against justice, but he sins against religion. The first reason is that the Church confers the benefice under an obligation of justice, so that he does not make the fruits his own if he does not recite, but by no means under an obligation also of justice that he recite. Wherefore the obligation of the office does not arise immediately from the accepted benefice, but from the precept of the Church, imposed by reason of the benefice, from a motive of religion. The second reason is that, as is established from what has just been said, there are two grave precepts: first, by which beneficed persons are obliged to the office, for this was the end of the Church in the institution of benefices; second, by which one omitting the office is to restore the fruits. L. 145; l. 3, n. 663.

120 Can a beneficiary omitting the office on one day supply it on another day? - He is not excused from mortal sin, as all teach, and as is established from the cited Bull of S. Pius V. As regards restitution of the fruits, the first opinion, which Bonacina calls probable, affirms it. The reason is that in such a case this man has now repaid an equal thing, just as if a chaplain omits Mass on one day, he can well supply it on another. The second, most common opinion denies it. The reason is that S. Pius V, C. Ex proximo, sanctioned that one does not make the fruits his own who "has interrupted" the canonical hours "on one or several days." Here it must be noted that the Pontiff did not say "has omitted," but "has interrupted," by which word he sufficiently signified that one who interrupts the office on one day does not gain the fruits, even if he supplies on another day; because although he can be said not to have omitted the hours, nevertheless he cannot be said not to have interrupted them. L. l. 3, n. 667; S. Th. Quodl. 3, a. 29.

121 Is one who omits a part smaller than a complete hour held to restitution? - "If the omitted parts do not constitute grave matter, it is common that no restitution is owed, not even under venial sin, even if the fruits corresponding to that part would reach a great quantity." L. l. 3, n. 668.

122 Must a beneficiary omitting the office restore all the fruits of the benefice? - Reply: Sanchez, Soto, etc., probably say from benign interpretation that they are not held to restore all the fruits, but only those which correspond to the burden of the omitted office. The reason is both because the Bull of S. Pius was thus received and thus explained by usage, as being more conformable to natural equity; and because it seems harsh that Bishops, pastors, and chaplains, who bear other burdens, should be obliged in the same way as simple beneficiaries, because all these receive fruits not only for the office, but also for other burdens. L. l. 3, n. 673.

123 Is he held to recite the office again who doubts whether he has said it? - If the doubt is positive, that is, if some reason or probable conjecture is present that he recited it, although a reason also is not lacking for the opposite, he is not held; for he probably satisfied, and, with the probability of satisfaction of the law standing, the law in the case becomes of doubtful obligation. La-Croix 1235, 1237; and S. Alphonsus 150, who handed down this opinion as most common, citing several theologians for it; but afterward he withdrew from this opinion. If the doubt is negative, that is, if no reason or probable conjecture is present, then he is held to the recitation of the breviary. For then the law cannot prudently be called of doubtful obligation, since there is no probable motive suggesting its satisfaction. La-Croix l. c.; L. l. c.

At the end of the cited number this Holy Doctor has the following observation, useful for practice: "If you doubt whether you have said the whole hour or not, the Salmanticenses judge that, if you often labor under such doubt, you are not held to repeat, because then such doubt is easily presumed to arise from scruples; otherwise if rarely." Hence, they say, one is well excused from repeating the office if you do not remember having said something, and you have a just conjecture for believing that you said it; for example, if you remember that you began a psalm, or some lesson, or an hour, and afterward, distracted, reached the end of the psalm, lesson, or hour, without remembering whether you recited the whole; for presumption favors you, because you are accustomed to recite integrally those things whose recitation you began. But if you have reached some hour, for example Sext, and you doubt whether you recited the preceding one, you can hold the same decision, because you are not accustomed to recite a later hour unless you first sent the prior one before it; therefore you can prudently believe that you omitted nothing. La-Croix 1236; L. 150.

124 In what rite must the office be recited? - The canonical hours, from the preceding law, had to be recited according to the prescription of the Roman breviary issued by order of S. Pius V and afterward corrected by order of other Pontiffs, so that all obliged to the hours would not satisfy their duty if they used another breviary, and therefore a beneficed person would not make the fruits his own. Cf. Suarez de Relig. t. 2, l. 4, de Hor. Can. c. 11, n. 3, 4. Religious are excepted who have the peculiar breviary of the order; the Milanese Church, which uses the Ambrosian rite, and the Chapels of Toledo, which use the Mozarabic rite; likewise Churches which for 200 years before the institution of the breviary by S. Pius V had a peculiar one. Those, however, could change their breviary into the Roman one, if the Bishop and the whole chapter consented. But once they used that faculty, they remained bound to the Roman breviary. Likewise they lost their privilege if they made any additions or changes in their liturgy. The Bishop can in these excepted churches prohibit the use of the Roman breviary; but if no such precept is present, whether someone privately can recite the Roman breviary is disputed. The same must be said of the missal. This is established from the Bull of the same S. Pius V Quod a nobis, July 7, 1568, and from C. Ex proximo; S. R. C., January 10, 1852, Cenomanen., n. 1993; Bouix de Iure Liturg. p. 4; L. 160; Lugo, Resp. Mor. l. 5, d. 7; E. M.

From the preceding law. For a new form of reciting the divine office was introduced by the Constitution of Pius X Divino afflatu, November 1, 1911, which is altogether preceptive. For in the aforesaid Constitution it is said: "In all churches of the secular and regular clergy, in monasteries, orders, congregations, and institutes of religious, by all and each who from office or from custom pay the canonical Hours according to the Roman Breviary issued by S. Pius V and revised by Clement VIII, Urban VIII, and Leo XIII, we command that the new order of the Psalter, such as we have approved with its Rules and Rubrics and have decreed to be published by the Vatican presses, be religiously observed. At the same time we announce the penalties established in law to those who have failed in their duty of paying the canonical Hours daily; and they indeed should know that they will not satisfy so grave a duty unless they use this order of Our Psalter."

The print's appendix has more on this paragraph: [Reform of the Divine Office](/manuals/bucceroni/reform-of-the-divine-office). (ed.)

125 Note: Those who are not bound by reciting the office of the Blessed Virgin are not prohibited from using any formula of this kind of office, provided it is Latin, unless there is a legitimate custom of reciting it in the vernacular idiom. S. Pius V, C. Superni, March 11, 1571; S. R. C., January 15, 1897. Both breviaries and missals, and other liturgical books, cannot be printed without the attestation of the Ordinary, by which it is declared that they agree with those which have been printed at Rome. Liturgical books with Gregorian chant, also as regards the several Propers of churches, must be approved by the S. R. C. according to the Decree of November 27, 1908, A. A. S. v. 1, p. 159, 293. Clement VIII, Decree Cum in Ecclesia; Urban VIII, Decree Divinam psalmodiam; S. R. C., April 26, 1834, n. 2716; February 16, 1834, n. 2855; August 4, 1877, n. 3427. Cf. here n. 1306; E. M.

126 Do those satisfy who recite another breviary preserved from a custom of the place, introduced after the time determined by S. Pius V? - Reply: Negatively. S. R. C., January 10, 1852.

127 Does a priest need the permission of the Bishop to recite the Roman breviary in the aforesaid place where another is recited? - Reply: Negatively. This is established from the cited response of the S. R. C. "Privately," says Busembaum apud S. Alphonsus 160, "it is probable that it is lawful for all, even regulars, from custom to use the Roman, as Lessius, Rodriguez, Sa, Bonacina teach." Cf. n. seq.; for excepting custom, if there is any, the same reason in this case seems to be present. L. 161. Cf. also A. S. S. v. 1, p. 240.

128 Are clerics obliged to the breviary held to use the proper office of the diocese? - Reply: Affirmatively, provided that that proper office has been recognized and approved by the S. R. C. The reason is that although the concession of proper offices has the nature of a privilege, nevertheless all private persons are bound to use a privilege conceded to the whole community. The case is excepted, as is clear, in which private persons, by force of an Apostolic Indult, could not use the proper office of the diocese. Cf. n. 167.

129 Is there still an obligation of reciting the gradual psalms, the little office of the Blessed Virgin Mary, and the office of the Dead, which are noted in the rubrics of the breviary? - Reply: "The obligation ceases of reciting in choir, on the days prescribed hitherto by the Rubrics, the little office of the Blessed Virgin Mary, the office of the Dead, and also the gradual and penitential psalms. But chapters which are held to these additional offices from a peculiar constitution or legacy will obtain their commutation from the Holy See." C. Divino afflatu, Rubr. title VII, n. 2.

130 Note: "Since through the new disposition of the Psalter the causes of the General Indult of July 5, 1883, for votive offices have ceased, these very offices, and other similar ones conceded from particular Indults, are altogether removed and declared removed." C. Divino afflatu, Rubr. title VII, n. 1.

In the Ambrosian Liturgy, according to the custom which has prevailed up to this time, all clerics ordained in sacred orders through the whole of Lent, except Sundays and Major Week, are held to recite the entire Office of the Dead; and on not a few ferial days through the year, part of the same Office. But from the Indult granted on February 23, 1897, by Leo XIII through the S. C. R., "all clerics constituted in sacred orders who follow the Ambrosian rite, outside choral officiation, on each day of Lent, except Festive days and Major Week, are to recite only Vespers of the Dead, and on the second day of November the entire Office for the Dead."

131 Must those obliged to the office recite under grave obligation the office of the Dead on the day of the Commemoration of all the Dead, and also the Litanies on the feast of S. Mark and during the triduum of the Rogations? - Reply to the first: "On the Commemoration of all the Faithful Departed, the office and Mass of the current day being omitted, only the office with Mass for the Dead is done, as is prescribed in the Appendix of the new Psalter. If on November 2 a Sunday or some double of the first class occurs, the Commemoration of the Dead is celebrated on the next following day, similarly not impeded; on which, if perhaps a double of the second class occurs, this is transferred according to the rule handed down title III, n. 3." C. Divino afflatu, Rubr. title XIII.

Reply to the second: "On the feast of S. Mark and in the triduum of the Rogations, the burden remains entire of reciting the Litanies of the Saints, even outside choir." C. Divino afflatu, Rubr. title VII, n. 3.

132 In what order are the canonical hours to be recited? - A twofold order is to be observed in the recitation of the breviary, namely the order of offices and the order of hours. The order of offices is described in the calendar of feasts and in the rubrics for their translation, where several concur at the same time. The order of hours is that which is set forth in the breviary, namely that Matins with Lauds is recited in the first place, then the little hours are added, that is, Prime, Terce, Sext, None, and finally Vespers with Compline follow. As regards the Saints concerning whom the canonical hours are to be recited, the office must be recited according to the calendar of one's own diocese, that is, of that in which someone has domicile or quasi-domicile, or a residential benefice. S. R. C., May 14, 1672, n. 1445. Pastors and their coadjutors are held to recite the offices of their own church, but not other priests who celebrate Mass in it or hear confessions. Masters and students of a seminary, living in it, are held to recite the offices proper to the church of the seminary, although they celebrate elsewhere. S. R. C. n. 2872, 2980.

On a journey: "When someone, for the sake of a journey, or study, or for other reasons, is outside his homeland or diocese, beneficed persons are always held to the office of their own Church; but simple priests can conform themselves to the office of the place where they stay." S. R. C., November 12, 1831, ad 46, n. 2682. But a regular "on a journey should follow the calendar of the divine office of the monastery from which he departed; when he arrives and remains in another monastery, even for a time, he should follow its calendar." S. R. C., August 31, 1839, n. 2801; "because everywhere he is held to be present at choir," S. R. C., September 25, 1852, n. 3001. One reciting privately is held to observe the calendar of the monastery from which he departed, S. R. C., June 27, 1896, ad 13, n. 3919. During Lent, regular preachers of the divine word, staying outside the monastery, must conform themselves to the Calendar of the Province, extended without any diversity for all in each year. S. R. C., August 31, 1839, n. 2801.

The print's appendix has more on this paragraph: [Decree Concerning Local Feasts Which Must Be Kept by Religious](/manuals/bucceroni/decree-concerning-local-feasts-which-must-be-kept-by-religious). (ed.)

133 What if someone recites another office for the office of the day? - He who deliberately recites one office for another, if it is both of a plainly diverse rite and notably shorter, does not satisfy, as on Palm Sunday the office of Easter or Pentecost. If indeed it is not shorter, but only of a plainly diverse rite, it is probable that he satisfies, as for example if on the Nativity of the Lord he recites the office of the Passion; but he certainly does not lack light fault. But if it is of the same rite, but notably shorter, he does not satisfy. If under both heads it is nearly equal, he satisfies, although likewise he does not lack light fault; and this not only if he has done it three or four times in the year, but also if more often, which is the opinion of many and sufficiently probable, because the substantial form of the office seems to be quantity; but quality is only an accidental form. Indeed he does not even sin lightly if he has done this from some just cause, for example from devotion, or so that he may recite with a companion, or without reflection; and then, if after a small part of the office has been recited he notices that he has erred, it will be in his power either to pursue the one begun or the proper office. But it is better to recite the proper office, lest he persevere in error.

Hence, if someone, deliberately or without reflection, has recited an office notably shorter, he must supply what was more in the proper one. Likewise, whether someone did this deliberately or without reflection, on the day on which the recited office then occurs, this same office must more probably be recited again, not the one which he omitted, lest he err twice. Alexander VII, condemned proposition 34; S. R. C., June 17, 1673, n. 1474; January 27, 1899, n. 1011; L. 161; Lugo, Resp. Mor. l. 5, d. 8; La-Croix 1237, 1250, 1255; E. M.

134 What kind of sin is it to invert the order in recitation of the hours? - In private recitation, it never exceeds venial sin, because such inversion of order does not contain grave deformity; for the order to be observed is only under a secondary precept and as a circumstance of lesser moment. But if from some just cause you change the order, you will be altogether free from every fault. Some say that inversion of order is a mortal sin if it is done frequently; but this must more probably be denied with S. Ligorius 169. "The same must be said if the order is inverted in the same hour." L. 170, 161 in fine. But he who so disturbs the parts of the office that scarcely the species of the office remains does not satisfy. Suarez d. 11, c. 7.

In public recitation it is disputed whether it is a grave sin or not to invert the order or to change the time of the hours. Some affirm it, if the inversion or change of time is notable and there is no excusing cause. The reason is that the canons repeat several times that the hours are to be recited at the stated times. Clem. Gravi 1 de Celebr. missar. But others deny it, because a circumstance of this kind does not pertain to the substance of the precept, but is merely accidental. Each opinion is probable; but the second is more probable, because a grave precept is not established. L. 171.

135 What is a cause for inverting the order of the hours? - Any reasonable cause excuses. But the following can be assigned, namely: If you are invited by a friend to recite some hour with him, and you have not yet recited the preceding hour or hours. If in the morning you do not have the breviary at hand, nor can conveniently wait, then you could from the diurnal, which you have, recite the daytime hours, intending afterward to recite Matins. If you do not have the lessons at hand, you can recite the psalms of Matins and Lauds, indeed also the rest, with the lessons deferred. If you come to choir when the hour has already begun, you can go on with the others, and afterward supply what was omitted. Likewise, if you come to choir when one hour has already been completed, you can sing the later one with the choir, and afterward supply the former. La-Croix 1309, 1311; L. 170.

136 Is it a sin to say Matins of the following day before the office of the present day has been completed? - It is indeed a sin, says La-Croix 1315, but only venial, if it is done without cause. But neither is it established to be venial, since the office of one day seems to have no order with the office of another day. According to the opinion, however, which holds that it is a venial sin, a sufficient cause of beginning Matins of the following day before you have completed the office of the present day is present if you are asked by another to recite Matins of the following day with him; and generally every cause sufficient for an inversion of order among the hours of the same day would suffice also in the present case.

137 Does he sin who does not recite commemorations according to the order assigned by the rubric? What about suffrages? - Several deny it, because that rubric seems merely directive, like those which regard the posture of the body or signs of the cross. Indeed they say the same concerning the order to be observed among commemorations in Mass. But at least this last must be denied, because, according to the more probable and more common opinion, all rubrics to be observed in Mass are preceptive, as S. Ligorius says, l. 6, n. 399. E. M.

When several commemorations to be made from the same common occur, unless otherwise noted in the Breviary, at Vespers, after the antiphon and versicle have been said from first and second Vespers, the other commemoration is made through the antiphon from Lauds and the versicle from the second Nocturn; the last through the first antiphon and versicle of the third Nocturn. At Lauds, after the antiphon and versicle from Lauds have been said, the first commemoration is made through the antiphon and versicle from first Vespers; the second through the antiphon from second Vespers and the versicle of the second Nocturn; the third through the first antiphon and versicle of the third Nocturn. S. R. C. in one of the City, ad 5, June 27, 1899, n. 4042.

In the Ordinary of the new Psalter at Lauds, at their end, it is said: "Afterward commemorations are made if they occur. Then, outside Paschal time, in the Office both of the season and of Saints, except however the time of Advent and Passiontide, and excluding days on which a double feast occurs, even simplified, or a day within an Octave or the Octave day, even commemorated, the suffrage of all Saints is made. In the appointed Prayer at the letter N., the name of the Titular Saint of one's own Church is expressed. But during Paschal time, from Monday after Low Sunday until the Vigil of the Ascension inclusive, in the Office both of the Season and of Saints, in place of the preceding Suffrage, a Commemoration of the Cross is made." And similarly at Vespers, as is repeated in the same Ordinary, at their end, after them the Suffrage of all Saints and the Commemoration of the Cross are made.

138 What kind of pronunciation ought there to be? - Pronunciation ought to be vocal, integral, continued. Vocal. The office must be recited by voice, and indeed by a distinct voice; but it is not sufficient that it be read only in the mind, or merely run through by the eyes; nor is it enough if it is recited in the throat or between the teeth. The reason is that properly vocal prayer is prescribed; moreover it is not judged properly vocal unless it is done by a distinct voice. Integral. The office must be recited integrally, not by syncopating or by abbreviating with a stammering tongue. To integrity, moreover, pertain the Pater, Ave, and Credo, at the beginning and at the end of the hours, as is noted in the Rubrics. Nevertheless the prayers Aperi Domine and Sacrosanctae do not pertain to the integrity of the office, but are only laudably recited by counsel. Continued. Any notable interruption within one hour, if done without any cause, is not free from fault; but it does not exceed venial sin. L. 166.

139 Must one reciting the office hear himself in order to satisfy? - Reply: More probably negatively. The reason is that hearing is not prescribed, but only recitation, that is, the pronunciation of words which is called vocal. Therefore it suffices if he who recites is conscious to himself that he pronounces the words; and S. Ligorius 163 says that this is sufficiently probable.

140 What are the just causes of interrupting the office? - Any reasonable cause suffices for interrupting any hour whatever. The matter is in itself light. Wherefore the following suffice: any utility of oneself or another which cannot be deferred without some inconvenience; the reason of executing commands of superiors; the reason of courtesy or charity, for example, if the confession of someone who would not gladly wait is to be heard; if you wish to do or note something so that you may remove distraction or solicitude, for example lest you forget, etc., provided however that this is not done frequently, because frequent interruption for this cause is not without some irreverence. L. 168.

141 Can Matins be separated from Lauds? How are Lauds to be concluded? How are the individual Hours to be concluded? - Reply to the first: Affirmatively, according to common custom and opinion, although they constitute one hour. For thus S. Ligorius 167: "It is common that Matins can be separated from Lauds without any cause."

In the Ordinary of the divine office at Matins, at the end, it is said: "In private recitation Matins can be separated from Lauds; in which case, after the hymn Te Deum, or after the last Responsory, there is said: Dominus vobiscum, etc., or, by those who are not priests nor deacons, Domine exaudi orationem meam, etc.; Oremus, and the Prayer is said as at Lauds. After the Prayer there is added: Dominus vobiscum, etc.; Benedicamus Domino, etc.; Fidelium animae, etc. Then the whole Pater noster is said secretly. But in public recitation Matins in Choir cannot be separated from Lauds except on the night of the Nativity."

Reply to the second: In the aforesaid Ordinary at the end of Lauds it is said: "After the last Prayer there is added: Dominus vobiscum, etc.; Benedicamus Domino, etc.; Fidelium animae, etc. Then the whole Pater noster is said secretly. Finally in public recitation of the office, if there is to be departure from choir, and likewise in private recitation if the office is then ended, otherwise at the end of the last Hour, after the Pater noster secretly recited, there is added: Dominus det nobis suam pacem, etc. And immediately one of the final antiphons of the Blessed Virgin Mary which are assigned after Compline is said, with its Verse and Prayer. Afterward it is concluded: Divinum auxilium, etc."

Reply to the third: In the same Ordinary, at the end of Prime, it is said: "Then only the Pater noster is said secretly, unless another Hour follows." And the same is repeated at the end of Terce, Sext, and None. At the end of Vespers it is said: "If Compline immediately follows Vespers, after the Verse Fidelium animae has been said, at once the Verse Iube Domne is begun, as at Compline; but otherwise, if the Office is then ended, only the Pater noster is said secretly." After Compline, after the Blessing Benedicat et custodiat nos has been recited, the Verse Fidelium animae is not said, but one of the final antiphons of the Blessed Virgin Mary is immediately added. Afterward Divinum auxilium, etc., is added, and secretly Pater, Ave, Credo are said.

142 Can the nocturns be separated without cause? - Reply: Affirmatively. This is established from universal custom, to which no law can be opposed. Indeed formerly, as several assert, from the practice of the Church they were separated, since they were accustomed to be recited at various hours of the night, or vigils. Indeed not a few say that even without a special cause an interval of three hours can be interposed between the individual nocturns. But if there is a just cause on account of which the nocturns must be separated, that interval can also be prolonged according to the measure of that cause. L. 167; Kenrick tr. 8, n. 10; Bona, Treatise de Div. Psalm.

143 Whether or in what way does he sin who, having recited one or another nocturn on the vigil, recites the remaining part of Matins after the whole night has intervened? - He must always be exempted from mortal sin, because he satisfies the substance of the precept. For from the general rule, the substance of the precept is satisfied whenever the office is recited integrally in the natural or ecclesiastical day, so that then venial sin is never exceeded, however great an interruption intervenes even without cause. Therefore the present case must not be excluded. He also will be excused from venial sin who does this for a reasonable cause, for example if, after the first nocturn has been recited, he is very weary, or overcome by sleep, etc., since any interruption for a just cause is lawful. L. 168.

144 Whether or to what extent must some hour be repeated because of a notable interruption interposed? - An entire hour is never to be repeated, even if the interruption was interposed without a just cause. The reason is that individual psalms, and individual lessons or prayers, have their own complete signification, and are sufficiently united by the intention of continuing. Indeed, speaking in itself, nothing is necessarily to be repeated, even if the interruption is made in the middle of a psalm, provided it is not in the middle of a versicle or in the middle of a prayer, because even individual versicles have their own particular signification. L. 168.

145 Is it lawful in recitation of the office to mix in or add something from devotion? - Reply: Negatively. The reason is that since the form of the divine office has been determined and prescribed by the Church, nothing is to be added, subtracted, or changed, unless it has been conceded by the Apostolic See. E. M.

146 Are you held to repeat those things which you recited with imperfect or mutilated pronunciation? - Reply: Affirmatively, if the mutilation is very notable, so that the sense of the words is corrupted and destroyed; and this holds even if you did it involuntarily, because the defect affects the substance of recitation. Except unless impossibility stands in the way, for example stammering. This also holds if not you, but the companion with whom you recited, by chopping off syllables, notably changed the sense of the words. Negatively, if you so mutilate syllables that the sense of the words is not corrupted, or if you mutilate in a small quantity; for then the fault does not affect the substance of the obligation, and therefore it does not exceed venial sin. Indeed you in no way sin if you do this involuntarily on account of inadvertence, or stammering, or an inveterate custom which can be overcome only with difficulty; for the rest, suitable study must be applied to correcting this custom.

147 Before Lauds separated from Matins, must the Pater and Ave be said, as before the other hours? - In the Ordinary of the divine Office of the new Psalter at Lauds it is said: "If Lauds outside choir are separated from Matins, before them Pater noster and Ave Maria are said secretly; otherwise they are begun absolutely, as follows, V. Deus in adiutorium, etc." S. R. C., May 18, 1883, ad II, n. 3574; La-Croix 1305.

148 At what time are the canonical hours to be recited? - The obligation of reciting the hours is affixed to the day, so that in no way can it be satisfied on another day; therefore the obligation according to the mind of the Church ceases with the day assigned to it, and hence it is customarily called the burden of the day. The time prefixed for fulfilling the entire recitation of the office begins from midnight and ends at the following midnight, so that whoever recites the whole office within this time must always be exempted from grave sin, at whatever hour he satisfies such duty. The reason is that by reciting the whole office in the natural day, he satisfies as regards substance. But it is free to each one to follow true time, or mean time, or legal time, S. Penitentiary, November 23, 1882; S. C. C., July 23, 1893. And this holds also for other laws of this kind, for example fasting. Matins and Lauds, by privilege introduced by custom, can be recited on the preceding day toward evening. Matins and Lauds must be recited by priests before celebration of Mass. This is established from the rubric of the missal, title 1 de Praeparat. sac., where it is read: "The priest about to celebrate Mass, at least Matins with Lauds having been completed," etc.

All the little hours can be recited in the morning time; and indeed the first two are to be recited before noon; but the later two can be said throughout both the morning and evening time. Vespers and Compline are recited from noon until midnight. In Lent from the first Sunday, Vespers can be recited before the meal on account of the ancient discipline, according to which the fast was not broken before the recitation of Vespers. On Sunday, however, Vespers cannot be anticipated, because the fast is not observed on that day.

In choir, Matins of the following day regularly cannot be recited the evening before after Vespers and Compline by canons and other beneficed persons, unless from a just cause and from the Bishop's dispensation for a time. For this to be done habitually, an apostolic indult is needed. Benedict XIV, Instruction 107, § IV, n. 22. Sext and None regularly cannot be recited before conventual Mass in choir, S. R. C., March 4, 1901, ad 2, Senogallien., n. 4067.

Formerly the hours were recited thus: Matins after midnight, Lauds at dawn, Prime after sunrise, Terce at the ninth morning hour, Sext at midday, None at the third afternoon hour, Vespers at sunset, Compline at the twilight of night. S. Th. Quodl. 3, a. 29; E. M.

149 Can the little hours be recited even before dawn without any cause? - Reply: More probably affirmatively. The reason is that from the fact that the ancient custom of reciting those hours at a determined time has been removed, no other law or new custom has imposed an obligation of paying them only in the time following dawn. Indeed grave theologians expressly assert that these hours can be recited throughout the whole morning time, or from midnight to midday. L. H. A. Appendix 3, n. 74.

150 Does the obligation of reciting Matins and Lauds before Mass press under grave obligation? - Reply: Negatively, at least more probably. The reason is that there is no connection between the office and Mass, and therefore the recitation of Matins does not seem a necessary disposition for celebrating, since a priest can also dispose himself piously for the sacred action by praying otherwise. Nor does a grave obligation appear from the rubric reported above, nor is it generally apprehended under grave obligation. L. l. 6, n. 347; l. 4, n. 171; Benedict XIV, C. Etsi pastoralis, June 18, 1742; de Sacr. Missae l. 3, c. 13. Nevertheless it would be grave, from the common opinion, to sing the conventual and solemn Mass before Matins has been said in choir, unless a grave and public cause intervenes, scandal being removed. The reason is that such is the custom received in all Churches. Wherefore, by acting otherwise, public worship of God, the common good, and the fitting governance of the Church would be gravely harmed, besides scandal of the people. L. l. 6, n. 348.

151 What cause can excuse from the light obligation in the preceding case? - Reply: S. Alphonsus says, more commonly and more probably, that venial fault is present in the omission of that recitation, because the aforesaid omission is numbered among the defects in the Missal, de Defect. in minist., etc., par. 1. But any moderate reasonable cause will excuse from it, for example, if the time of celebrating has arrived and the celebration cannot be deferred without some inconvenience; if greater convenience of study, or greater usefulness to be obtained from studies, demands this; if some unexpected business has come up. L. ib.

152 At what hour is it lawful to begin the recitation of Matins in the evening of the preceding day, according to the privilege reported above? - It is lawful to begin when the sun holds the middle of its course between midday and sunset. For then the ecclesiastical day certainly begins, which according to all begins from Vespers, and at that hour first Vespers are accustomed to be sung. S. R. C., March 16, 1876, n. 3391; L. 174; E. M.

153 Must the recitation of Matins be repeated if it was had before the aforesaid time? - Reply: Negatively. The reason is that the ecclesiastical day, from S. Alphonsus himself and from S. Thomas, begins after Vespers, which from the present use of life are customarily said around the second hour after midday, and at the same hour indulgences can be acquired which begin from first Vespers. Wherefore then Matins and Lauds can be recited. And therefore the response of July 13, 1883, "Approved authors are to be consulted," was expunged from the new Collectanea of the S. C. R. as useless. And when the doubt was again proposed: "Whether in private recitation Matins for the following day can be begun at the second hour after midday, or whether one must stand by the table of the Diocesan Directory," the S. R. C. on May 12, 1905, again responded: "Approved authors are to be consulted." Certainly at present an Indult is conceded no longer for the second hour, but for the first hour after midday, or even immediately after midday. There is added the fact that in the sixth volume of the Authentic Decrees of the S. R. C. the preceding response was changed thus: "Affirmatively to the first part, Negatively to the second." N. 4158. S. Th. Quodl. 5, a. 28; La-Croix 1314; Giribaldi 192-194; D'Annibale ed. 3, p. 3, n. 150, 178; Gury-Ballerini 64; A. S. S. v. 12, p. 14; v. 36, p. 415, 419; E. M.

154 Can Matins of the office of the Dead and the litanies for the feast of S. Mark and the days of Rogation be recited on the preceding evening? - Reply to the first: Affirmatively. This is established from universal custom. Moreover previously in the Office of November 2, within the octave of All Saints, after Lauds it was said in the Rubric: "After Benedicamus Domino has been said, Matins of the Dead begins absolutely." Therefore, it was concluded, since Matins of the octave of the Feast of All Saints is accustomed, or certainly can, be anticipated, consequently Matins of the Dead also can be anticipated. S. R. C., July 9, 1895, General Decree n. 3864; L. 174. But now, since after the Constitution Divino afflatu, Rubr. title XIII, only the Office for the Dead is done, the custom remains unchanged, and as another Matins can be anticipated, so also that of the Dead, since nothing by the new Rubrics and Decrees has hitherto been changed.

Reply to the second: Negatively. The reason is that the litanies in themselves do not seem to be joined with Matins and Lauds, but are something altogether distinct. Moreover, if the feast of S. Mark is transferred, the litanies must not be transferred; therefore they do not strictly adhere to Matins, indeed they have no connection with it. Finally, they are recited in place of assistance at the procession, which assistance is altogether affixed to the day. L. 174; D'Annibale ed. 3, p. 3, n. 147.

155 Is one foreseeing an impediment for recitation of the office on the very day of obligation held to recite Matins and Lauds on the evening of the vigil? - Reply: Negatively. The reason is that although Matins and Lauds by force of privilege can be recited the preceding day, nevertheless they must not. The general rule is that no one is held to use any privilege. Therefore the strict obligation does not press before the following midnight. Wherefore, an impediment standing from midnight to midnight, the obligation is removed. Nevertheless it is very fitting that the recitation be anticipated. Wherefore, on the contrary, one foreseeing at evening time an impediment in the morning is held to recite Sext, None, Vespers, and Compline. For the substance of the obligation is from midnight to midnight, as custom itself, the best interpreter of laws, interprets this law. Kenrick tr. 8, n. 10, 19.

156 At what hour can recitation of Vespers begin in the morning during Lent? - The general rule is that Vespers can be recited privately at the same hour at which they are accustomed to be recited in choir. But in choir they must be recited after conventual Mass and None. The hour of conventual Mass depends on the custom of places. Therefore they can be recited from around approximately the eleventh hour. According to Ferraris, v. Indulgentia, a. 3, n. 38, they can be recited at half past the tenth hour. For the rest, there is no obligation to recite Vespers before noon during Lent, but it is a mere privilege, which no one is held to use. Compline does not enjoy the aforesaid privilege; whence at every time it must be recited after noon. S. R. C., March 31, 1887, Cataren., n. 3672.

157 Note: "So that someone can licitly anticipate or postpone the due time of the hours, any useful or honest cause suffices, namely a sermon to be prepared or heard, danger of a supervening occupation or labor, greater devotion or quiet, a time more apt for studying, and the like." L. 173. Cf. here 134.

158 Is there in choir a grave obligation of reciting the office in due order and at the appointed hours? - Reply: More probably negatively. The reason is that a circumstance of this kind, of time or order, does not pertain to the substance of the precept, but is a certain accidental ceremony. Nor indeed is there evidence of a grave precept imposed concerning this matter. L. 171.

159 What must be observed as regards place and posture in recitation of the office? - As regards place: The office of choir must be recited in the very place destined for this, that is, in choir or in church. But if the office is recited privately, it can be said in every decent place, whether in an oratory, or at home, or in the country, or even walking on the road, or making a journey, provided the place is congruent with the required attention and does not impede devotion.

As regards posture: Privately the office can be recited in every decent posture, whether kneeling, standing, sitting, or walking. Thus universal practice and all theologians. L. 179.

160 Note: Those who are held to choir can for a just cause recite in the sacristy, L. 143, or in another place outside the church. L. l. 3, n. 675.

161 Is it lawful to recite the office lying down in bed? - Reply: Negatively, a reasonable cause being excluded; for such a posture has some savor of irreverence. The same also must be said concerning any other posture of this kind. Nevertheless this irreverence does not exceed venial sin, from which any moderate cause excuses, for example illness, weariness, or if someone at night cannot sleep, he could recite the office without being held to get up. L. 179.

162 Is it lawful to recite the office in a carriage or on horseback? - Reply: Affirmatively. The reason is that this is prohibited by no law; nor from another source does it obstruct attention or the reverence due to prayer, even if others were traveling and conversing at the same time. This has obtained as the general custom even of the pious.

163 Is it a fault not to observe the rubric by which certain prayers are to be recited on bended knees? - Reply: Negatively, if there is question of recitation outside choir; since by custom and common interpretation this rubric regards only choir. The same must be said concerning other signs used in choir. These are indeed laudably done in private recitation, but they are omitted without fault. If there is question of recitation in choir, it is disputed. For some hold the rubric in this matter as preceptive, others as directive. Nevertheless such an omission can never exceed venial fault. L. 179.

164 Is it a sin to recite the breviary in an indecent place? - More probably it seems to have to be denied in itself, unless the place would harm due attention, for example because of a crowd of people, noise, etc.; otherwise it would be indecent to pray in an indecent place, which is false, since, because God is everywhere, he can also be prayed to and adored everywhere, 1 Tim. 2:8; L. 179; La-Croix 1320.

165 Whether and what kind of intention and attention is required in recitation of the office? - Intention is a willing to do something; attention, the application of the mind to that which is being done. One intention is express, another implicit. Express is that by which someone, taking the breviary at the beginning, says: I wish to pray. Implicit is that by which he indeed does not say this actually, but virtually intends it, while he wishes to recite the canonical hours according to the precept of the Church. Moreover, one intention is actual, which is; another virtual, which was and perseveres in some effect; another habitual, which likewise was, but remains in no effect. Likewise one attention is external, which namely excludes every external action physically incompatible with that which is being done; another internal, which consists in the interior advertence of the mind to that which is being done. Again internal attention is threefold, namely: 1. spiritual, which is toward God himself as the term of prayer; 2. literal, or toward the sense of the words and the signification of the things; 3. material, which is made toward the words only, or toward duly pronouncing them. L. 176; S. Th. 4, dist. 15, q. 4, a. 2, sol. 5.

Intention is necessary, because recitation of the office is a human act, which cannot exist without intention. "Concerning intention, it is certain that an actual explicit intention is not required, but an implicit virtual one suffices, namely, if according to custom you take the breviary so that you may fulfill the office, as you are accustomed, as Sanchez, etc., commonly teach. Indeed Croix rightly adds that there is no need to renew the intention at the individual hours, even if some interruption intervenes, even without cause; because that resumption is made from the first intention. Indeed I think that there is always present in exercise the actual intention of fulfilling the office." L. 176.

Concerning attention: In order to satisfy substantially the precept of the office, no other internal attention is required besides attention to duly pronouncing all things; and sufficiently probably the intention of reciting suffices, with external attention. The reason is that internal attention is not of the essence of prayer; for prayer is nothing other than a petition of fitting things from God. But even with wandering of mind someone can manifest his desires to another. Wherefore external attention, joined with the intention of reciting, or of asking fitting things from God, effects that the recitation of the hours becomes, as regards substance, true prayer. And thus teach very many grave doctors: Lugo de Euch. d. 22, n. 25 ff.; L. 176, 177; S. Th. 4, dist. 15, q. 4, a. 2, sol. 4 ad 2. For the rest, for casting away scruples it is very helpful to note that which doctors commonly teach, even those who require internal attention, namely "that for someone to be said not to satisfy the office, it is required not only that he voluntarily distract himself, but also that he fully advert that he is being distracted; for otherwise, although he spontaneously diverts himself, nevertheless he does not spontaneously divert himself from recitation." L. 177. Moreover external attention, at least practically, is confused with the third internal attention, with which many of those who require internal attention are content.

166 Does he sin mortally who recites the hours while existing in mortal sin? - Reply: Negatively. The reason is that recitation of the office is not an act of sacred order; and although that man obtains nothing for himself, nevertheless, since he prays in the name of the Church, he can well obtain for others. But that he prays in the name of the Church while existing in mortal sin does not seem to be an irreverence to be condemned as mortal. And if he prays from devotion, he does not seem to have to be condemned of any sin, and the prayer will also be able to be useful to him. L. 178. Cf. v. 1, n. 455.

167 What are the causes excusing from recitation of the hours? - They are: impossibility; charity; dispensation.

Impossibility, whether physical or moral, which consists in a grave difficulty of reciting the office. Hence there is excused: 1. He who does not have a breviary, because, for example, he forgot it when undertaking a journey, or lost it on the journey, with inability to obtain another. If however through his own fault he forgot or lost or threw it away, he sinned gravely or lightly according as the cause of the omission exists as gravely or lightly culpable, and the omission of the hours is to be imputed to him according to the gravity of the fault admitted. "If you had the common office and not the proper office of that day, you are held from the common to recite the hours." L. 158. But he who would not have the Roman breviary, but for example the Benedictine, more probably is not held to recite, because from S. Pius V and from Pius X he could satisfy only by that form. But others hold that that other breviary is to be recited, because there are two precepts, one principal concerning reciting the hours, the other accessory concerning the form. Wherefore he who cannot observe the latter is still held to observe the former. L. ib.


	He who labors under a grave illness, for example fever, pain of stomach or head or eyes; or who justly fears that from recitation a grave inconvenience would follow, etc. Hence he is sufficiently excused who prudently believes or fears that because of the recitation of the office there would come to him from it a notable heaviness of the head, or indigestion of the stomach, or weariness of strength, or another grave inconvenience. But he who cannot recite because of blindness of the eyes is not held to learn the hours by memory, because this would be an extraordinary means. 3. One convalescing from a grave illness can be excused for some days according to the judgment of a prudent man, until his strength is restored. "And this is probably admitted even if the sick man through a great part of the day were reading some book for soothing the mind. The reason is that although he could read a book of recreation, it does not follow that he can and is held to recite the office, for which another and indeed greater attention is required, which brings greater difficulty." L. 154. The same must be said even if the sick man perhaps were to offer the Holy Sacrifice or hold conversations with others, because by these the illness is relieved, whereas by the recitation of the hours it would become heavier. 4. He is also excused who in a time of persecution fears lest by recitation of the breviary he be betrayed.



Charity toward the neighbor, that is, a grave occupation which cannot be omitted without scandal or notable detriment of the neighbor. Such an occupation excuses from recitation of the office, because the natural precept of charity prevails over ecclesiastical law. Hence you are excused, either totally or partially: 1. If at night, when about to recite the office, for example Vespers, you are called at once to a dying person, and neither time nor convenience is available to you for paying the obligation of the office. 2. If through the whole day you are occupied in hearing Confessions which, because of peculiar circumstances, cannot be deferred, for example in sacred missions. 3. If you could not omit a sermon without scandal or detriment to reputation, and yet time for preparing it would not be available if the office had to be recited. 4. If you are occupied through the whole day in calming quarrels, or assisting the sick, for example in a time of contagious disease, etc.

Legitimate dispensation, or one conceded by a legitimate superior. For the obligation of reciting the divine office, since it is of ecclesiastical Law, can be removed by ecclesiastical superiors. The Pope can validly concede this dispensation in every case, even without cause; licitly, however, from a reasonable cause, for example on account of excessive occupation, for quieting scruples, etc. A Bishop can dispense from this law, but not validly without sufficient cause, and only with someone in particular for a brief time, namely: 1. when recourse to the Pope is difficult; 2. when dispensation is sought on account of a cause which recurs frequently, for example on account of illness; 3. when there is doubt concerning moral inability, or concerning the gravity of the detriment to be feared. A regular prelate also dispenses with his subjects in nearly the same way as a Bishop. L. 154, 156-159.

168 What must be done in doubt whether illness suffices for excusing or not? - The sick man can commit himself to the judgment of a physician, C. Fraternitatis 6 de Frig. et mal. He can acquiesce in the judgment of the superior, who in doubt is also able to dispense. He can remit himself to the probable judgment of a prudent man. Indeed, probably he can also stand by his own judgment, if he himself can form such a judgment. L. 154.

169 To what is a sick man held if he is certain that he cannot pay the entire office, but doubts whether he is able to recite a part? - Probably he is held to nothing. For he is reasonably excused from the whole office, lest he be tortured by scruples, not knowing how far he can and is held to recite; and this anxiety would bring him great harm. L. 154 in fine.

170 Is one impeded in any way from reciting the whole breviary held to the part which he can recite? - Reply: Affirmatively. The reason is evident. For the obligation of the breviary falls upon its individual parts, since the thing prescribed is divisible. This is also established from proposition 54 condemned by Innocent XI. Therefore he who lacks a breviary and knows nothing else by memory except Lauds or Compline is held under grave obligation to recite those. L. 158; E. M.

171 Are you held to reciting the psalms if you have only these at hand, or know them by memory, the lessons with responsories being left aside? - Reply: More probably affirmatively. The reason is that since you can recite a notable part of the office, there is no cause why you should be excused from it. But several say that you are held to nothing, because then the form prescribed by S. Pius V, and now by Pius X, is lacking. Nor does the cited proposition 54 condemned by Innocent XI stand in the way, because in that there is question of one who can complete whole hours. The following rule is handed down by S. Ligorius and others: If you can recite as much as is a little hour, you are held under grave obligation to recite it; but if less, you are not obliged to recite anything, not even under venial sin, because such a modest part, taken separately, is not judged appreciable for the end intended by the law. L. 153; La-Croix 1220.

172 Are you held to use a companion if you are not able to recite the hours alone? - Reply: Affirmatively, if you easily find him. The reason is: 1. because then there is not inability properly so called; 2. because the precepts of the Church require ordinary diligence for their fulfillment, and no means is more ordinary than using a companion in recitation. For reciting the office in choir is very consonant both with the first institution of the Hours and with the still-prevailing practice of the Church. L. 158.

173 Are you held to use a companion, with a stipend paid, if you do not conveniently find another? - Reply: Negatively. The reason is that the means is altogether extraordinary and is also full of inconveniences; whence the Church is not judged to oblige to it. Indeed, if a companion who will recite with you gratuitously does not promptly present himself, you are not held to seek someone with anxiety and solicitude, because this too would become an extraordinary means. And this also, at least probably from S. Alphonsus himself 158, holds for a beneficiary.


II. On the Negative Obligations of Clerics

174 Is it lawful for clerics to bear arms? - The bearing of arms, necessity being excluded, is prohibited to clerics by canon law. C. Clerici 2 de Vita et honest. cler. The reason is that the bearing of arms is unbecoming to the character of clerics, who after the example of Christ ought to be meek and humble of heart. Hence theologians with Benedict XIV, Notification 101, say that clerics in sacred orders who embrace military life sin gravely. Nevertheless those are not to be reprehended who cooperate in a just war by counsel, exhortation, or even help; and if they have temporal jurisdiction, they can declare war, enroll an army, provide arms, provided they do not bear arms nor discharge the office of commander. Necessity being excluded; because necessity has no law. C. Dilecto 6 de Sent. excomm. in 6; in Canon Law this is not repugnant by divine law. Hence even priests fought in the Old Law, 1 Macc. 10. Suarez de Censur. d. 47, s. 6; Lugo, Resp. Mor. l. 5, d. 14; S. Th. 2. 2. q. 40, a. 2. "The dispositions by which it is provided that clerics subject to military service not be promoted to major orders before that military service has been completed are preceptive." S. O., August 31, 1904. Cf. E. M.

As regards those, moreover, who are held to perform military service, the rules, precepts, and documents handed down by the S. O. on September 16, 1875, are to be observed.

Religious likewise bound to military service cannot be admitted to sacred orders and to solemn profession in regular orders. But in Institutes of simple vows, they will be able to be admitted only to temporary vows until the time of military service. When that is finished, the former must remain in simple vows at least for a year; the latter will emit profession again for a year. S. C. de Relig., January 1, 1911. Clerics who in any way bring aid to civil wars and political contentions, deserting their proper place of residence or clerical garments, immediately remain suspended from the exercise of orders and grades, and from any ecclesiastical office and benefice; and they become incapable of obtaining any ecclesiastical offices or benefices in the future, every faculty of dispensing being taken away from Ordinaries. Cf. here 1240. Clerics likewise generally are prohibited from involving themselves in political parties, which often is not without scandal of the people.

175 Are fishing and hunting prohibited to clerics? - Fishing is lawful, as something which by its nature is altogether quiet, nor is it read anywhere as proscribed. But frequent and clamorous hunts are interdicted, namely those which are done with great apparatus of men, dogs, hawks, nets, and arms. If they are done rarely, they lack grave fault; if they are quiet, they are lawful, unless they are positively prohibited by the Ordinary. But so that they can be exercised with arms, the permission of the Ordinary is needed. C. 1 de Cler. ven.; C. 1 Ne cler. vel mon.; Trent s. 24, c. 12 de R.; Benedict XIV de Syn. l. 11, c. 10, n. 6-10; L. l. 3, n. 606; S. Th. 2. 2. q. 168, a. 2.

176 Is the game of dice prohibited to clerics? - A game of dice is said to be one which is wholly situated in pure chance, and whose outcome depends on mere accident, without the skill of the player obtaining any part in it; such is, for example, the game of knucklebones. As regards inferior clerics, doctors commonly say that this is not positively prohibited, because as regards them, at least from custom, the canons have been derogated, just as regards laymen. But it is prohibited to clerics constituted in orders and to beneficed clerics. This is established: 1. from natural law, because, speaking in itself, it is unbecoming to a cleric and brings scandal; 2. from canon law. Lateran Council IV, can. 16; Trent s. 22, c. 1 de R.; Benedict XIV de Syn. l. 10, c. 2, n. 2; l. 11, c. 10; L. l. 3, n. 884, 895.

177 Do clerics playing dice sin gravely? - If there is question of a public gambler, all agree that he sins gravely if he exposes a large quantity of money in the game, or a modest quantity, but the game is not only frequent, but also for a long time. The reason is that the sacred canons prohibit games of chance to clerics, C. 15 de Vit. et hon. cler.; C. 11 de Excess. prael., and because the game of dice notably dishonors the clerical state, drawing the mind too much away from divine things. Frequent, for a long time: "What sort of frequency is mortal? Bordon thinks it is to play once in a week, but Roncaglia deservedly thinks this too rigid. Indeed Lessius and Wigandt think that clerics playing for a brief time, even if often, for the sake of recreation, are not to be condemned of mortal sin, unless the proper statutes of the diocese prohibit it." L. l. 3, n. 896-898.

Here account must be taken of the reason of scandal and of custom. Wherefore there must be weighed "the quality of the person, whether he is of great or small estimation; for clerics who do not lead so exemplary a life in reality do not introduce grave scandal if they are seen even frequently to be occupied in such games, provided they do not neglect their own ministries. Indeed they provide no scandal if they do this merely for the sake of recreation. And this can truly be said to be excused by today's universal custom, which certainly differs from that ancient strict discipline of the primitive Church." L. l. c. n. 900. "Clerics who rarely, moderately, and privately, without scandal, play dice do not sin gravely. Indeed probably not even venially, if they play for the sake of recreation in a place where the aforesaid canons are not rigidly observed." L. l. c. n. 899.

As regards religious, they, because of their state and the scandal of others, can more easily sin gravely by playing dice or knucklebones. Nevertheless, scandal and a precept to the contrary being set aside, religious also are excused from mortal sin if they play for a small amount or not frequently; and they are also excused from venial sin if they do it on account of a reasonable cause, for example to console a sick person or a sad companion. Indeed this is lawful even for the sake of recreation and with due moderation, where it is permitted by approved custom. L. l. c. n. 872, 873.

As regards Bishops, they, if they play dice, since this is very unbecoming to the episcopal state, can scarcely be excused from mortal sin. "A Bishop," says S. Alphonsus l. c. n. 902, "playing a game of mere chance even once, I think can with difficulty be excused from grave scandal; just as also I judge if they are frequently occupied in other games of cards not altogether fortuitous." L. l. c. n. 898-902; S. Th. 2. 2. q. 168, a. 3.

178 Is every game of cards judged aleatory? - One game of cards is of pure chance and altogether aleatory; but another is mixed, partly aleatory, partly depending on the skill and industry of the player. Concerning the former the same must be said as above concerning dice. But since by present custom the prohibition of the ancient canons seems greatly tempered, the reason of scandal must rather be attended to in practice. But the latter kind of game is not to be held as unlawful, if the reason of scandal and a special law prohibiting it are absent; for it is not properly an aleatory game.

179 Do clerics or religious sin mortally who, by being present, watch those playing dice? - "This indeed is prohibited by C. Clerici 15 de Vita, etc., where they are commanded not to be present at games of this kind. Commonly, however, doctors deny that they sin mortally in this, unless they were the cause of a mortal game, or negligently corrected the players, or unless they took complacency in such a game insofar as it is mortal; otherwise if they were present only for the sake of delighting themselves in the skill or fortune of those playing.... Bishops, however, who are present at these games deliberately and frequently can with difficulty be excused even from the sin of grave scandal." L. l. 3, n. 903; Sanchez, Cons. Mor. l. 1, c. 8, d. 29.

180 Do clerics sin mortally by being present at bullfights? - S. Pius V, by a motu proprio of November 1, 1567, prohibited the aforesaid agitation of bulls and other wild beasts to all, and brought excommunication upon clerics, both secular and regular, obtaining ecclesiastical benefices or instituted in sacred orders, who were present at it. Gregory XIII, on August 2, 1575, by another motu proprio moderated the former. Finally Clement VIII, on January 3, 1596, moderated still more the motu proprio of S. Pius V. Gutierrez apud Sanchez, Cons. Mor. l. 1, c. 8, d. 31, teaches that through the Constitution of Clement the prohibition made to secular clerics constituted in sacred orders or obtaining benefices, of being present at the agitation of bulls, was not taken away. But this is not sufficiently established from the words of the Pontiff. Nevertheless the S. Penitentiary, on September 19, 1893, responded that it cannot be tolerated that a priest be present at the circus, even by force of custom. Regulars, moreover, were positively and clearly excepted by the Pontiff himself from his limitation, and therefore they are prohibited from being present. Villada, Cas., etc., p. 1, p. 344; S. Th. 4, d. 16, q. 4, a. 2, q. 3; E. M.

181 What about entrance into taverns; about dances and comedies; about dwelling with women? - Entrance into eating-houses and taverns outside necessity is altogether forbidden to clerics, C. Clerici 15 de Vit. et honest. cler. And certainly this is too opposed to clerical modesty and gravity.

To be present at dances, both public and private, and at public comedies, synods everywhere, after Trent s. 22, c. 1 de R., s. 24, c. 12 de R., prohibit clerics under the precept of obedience, as Benedict XIV notes, de Syn. l. 11, c. 10, both because of the grave disgrace of the clerical state which usually arises from this, and because of the danger to which the holiness of clerical life is exposed, and because of the grave scandal of laymen. C. 15 de Vit. et honest. cler.; L. l. 3, n. 427, 429.

Nevertheless this does not prohibit clerics, for the sake of honest recreation and exercise, from acting in those representations or being present at them which are held in communities, with the rules of modesty and temperance, however, observed. There are also certain public spectacles which do not seem so unbecoming to clerics, such as military exercises, horse races, enclosures of wild beasts, feats of jugglers, extraordinary musical gatherings, etc. Here the whole matter must be judged from the nature of the thing itself, from the custom of the region, from the place, from the frequency, from the quality of the person, and the like. And it must be observed that vain and lascivious music is also prohibited in Churches, but by no means pious music, which by its harmony can excite to devotion. Trent s. 22 de Observ. et vit., etc.; Benedict XIV, encyclical Epistle Annus qui, February 21, 1749, § 3 ff.; Notification 37; S. R. C., July 7, 1894, n. 3830.

By Decree of the Vicariate, July 15, 1909, the clergy, both secular and regular, are prohibited at Rome from being present at public Cinematographs, without any exception. A. A. S. v. 1, p. 600.

Dwelling under the same roof with women is prohibited to clerics, unless they need them and they are free from every suspicion. Such are presumed to be blood relatives in the first and second degree and relatives by affinity in the first; but not likewise in the second, unless one owes reverence to the other, as the widow of an uncle or of a nephew; nor likewise strangers, unless they are both of proved virtue and regularly of advanced age. All these things must be in the estimation of the Ordinary. Advanced, that is, they must be at least forty years old. Regularly; for it is lawful to dwell with younger women, the wives of one's servants, or maidservants or attendants of those who are of the household. C. 1, 9 de Cohabit. cler.; C. 27, d. 81; Trent s. 22, c. 1 de R., s. 25, c. 14 de R. The reason is the danger of fall and of scandal. Benedict XIV, Instructions 82, 83; de Syn. l. 11, c. 4, n. 7; Pirhing l. 3, t. 2, n. 2, 3; Reiffenstuel l. 3, t. 2, n. 8; E. M.

182 Is trade lawful for clerics? - Trade properly so called is interdicted to clerics constituted in sacred orders, and to all religious, so that they sin gravely if they devote much labor to trade. Trent s. 22, c. 1 de R.; C. 15, 16 de Vit. et honest. cler.; C. 1, 3, 6 Ne cler. vel monach.; L. l. 3, n. 381; S. Th. 4, d. 16, q. 4, a. 3, q. 3.

Trade properly so called is when someone buys a thing with the intention that, by selling or exchanging it whole and unchanged at a dearer price, he may gain. Can. 3, caus. 14, q. 4; S. Th. 2. 2. q. 77, a. 4. Properly so called, or lucrative; for there is usually also distinguished economic trade, by which things necessary for sustenance are bought and superfluous things are sold; and artificial trade, by which something is bought so that, changed either naturally or by one's own industry, it may be sold. Neither of these is prohibited in itself. But if things are changed by another's industry, or by hired workers, or if things are sold in a public workshop, this too is unbecoming to the clerical state. For this artificial trade denotes a gain-seeking mind, equally as lucrative trade does, in either case. Cf. Bizzarri ed. 1885, p. 238.

Constituted in sacred orders; for the common opinion is that trade is not prohibited to clerics in minor orders. But it is doubted whether it is forbidden to beneficed clerics in minor orders. Molina, etc., deny it. But the opposite is better to be held with the common opinion, which Lugo, etc., hold. L. l. c.

If they devote much labor to trade; for a cleric does not sin gravely by exercising trade two or three times when it is not shameful and not in a great quantity, because the laws speak of one exercising it. Hence, even if he trades only once or again in grave matter, Cajetan, Salas, etc., probably hold that he does not even sin gravely. L. l. 3, n. 831. For trade to be forbidden to clerics, there is required the mind of buying more cheaply so that it may be sold more dearly; hence it is lawful for them to sell more dearly so that they may buy more cheaply. L. l. c. 336.

Benedict XIV, Bull Apostolicae servitutis, February 25, 1741, established that the penalties inflicted against cleric-traders must also be extended to clerics illicitly trading in any way under the name of a layman, just as if they illicitly exercised those same businesses by themselves and in their own name. These penalties are of ferendae sententiae as regards clerics and monks. But as regards missionaries of the East Indies and of America, to whom trade and commerce are more gravely interdicted, these penalties are incurred by them by the fact itself from the Constitution of Urban VIII Ex debito, February 22, 1633; Clement IX, Sollicitudo pastoralis officii, June 17, 1669; and Resolution of the S. O., March 6, 1817. Cf. 1218.

Clement XIII, Bull Cum primum, September 17, 1759, again prohibited clerics from trading through interposed persons, and especially from exercising active exchange through others, namely from acting the parts of a money-changer; adding that if necessity of the family is present, or if a business comes to him by some title from laymen, a cleric still cannot trade without permission of the Apostolic See in Italy, and outside Italy, without permission of the Bishop. Moreover he adds that if a doubt arises concerning some contract, whether it can licitly be entered by a cleric, "the most expeditious way is to write to the S. Congregation of the Council, which will decide the doubt." L. l. c. 832, 833. But from received customs, if a cleric has succeeded his father in businesses of this kind together with his brothers, he is permitted to exercise them through others. Likewise no permission is needed if someone trades in order to procure the necessities of life for himself, and not only for his state.

It is certain that it is not lawful for clerics or religious to lease the things of laymen for the sake of making gain. The reason is that although this is not properly trade, but only a certain species of trade, nevertheless it is forbidden by the Council of Chalcedon, C. Pervenit 1, caus. 21; C. 1 Ne cler. vel mon. And therefore from another's farms it is not lawful to fatten sheep, swine, etc., so that they may afterward be sold, unless somewhere a contrary custom flourishes. To lease; for he who succeeds to the lessee will be able to retain it. Fagnan on C. 1, n. 81 Ne cler. vel mon.

By no law is it forbidden to clerics to give a loan to others, and consequently to buy obligations of companies, or even shares, provided however that the companies set no illicit end before themselves, that they do not involve themselves in the administration and trade of those companies, and that they abstain from any trade of those obligations and shares. S. O., April 15, 1885.

Neither by an obligation nor by a share can one be said to exercise commerce and trade through an interposed person. For the company itself, whether industrial or even trading, certainly does not exercise industry or trade by mandate or in the name of such a bondholder or shareholder, but altogether independently of him. The bondholder and shareholder only cooperates by helping with his money given. La-Croix l. 3, p. 2, n. 1005, 1006; Molina d. 339, n. 2; Lugo de Inst. d. 26, n. 29; Resp. Mor. l. 3, d. 20; L. l. 3, n. 834, 835; Benedict XIV de Syn. l. 10, c. 6; S. Th. 2. 2. q. 77, a. 4 ad 3; E. M.

The obligation of a company is a title for receiving a certain fixed emolument from money given to the company as a loan. Wherefore through an obligation someone becomes a creditor of the company. A share of some company is a title by which someone, on account of the sum contributed to the company, has a right to receive a variable, proportionate emolument. Through a share someone becomes a partner of the company, but not for that reason an administrator.

It is likewise prohibited to all clerics to exercise the offices of president, moderator, secretary, treasurer, and similar offices in money chests, rural banks, savings banks, and other similar works for the temporal assistance of the faithful. S. C. Consist., November 18, 1910.

183 You will resolve: It is not trade prohibited to ecclesiastics or religious if from their own grapes they make wine, even through others, and sell it; if they buy cattle which, fattened on their pastures, they sell, because they sell the fruits of their own estates or fields; nor likewise if they nourish flocks so that they may sell the offspring, milk, and wool.

Nor does a cleric sin: 1. If he buys a field with fruits already mature and sells them, because he sells the fruits of his own field. 2. If that which he had bought for his own uses he afterward, either because he does not need it or because his plan has changed, sells more dearly. 3. It is also lawful in itself for clerics to buy iron in order to sell swords; colors, in order to sell paintings; wool, in order to sell cloth, provided however that they themselves make these things, but not through hired workers, because otherwise this would come very close to trade; and likewise provided that they themselves do not sell these things in a public workshop, which would be unbecoming. L. l. c. 834, 836; E. M.

184 Is it lawful for clerics to alienate the things of the Church? - Paul II in the Extravagant Ambitiosae de Reb. Eccl. non alienand. prohibits, under grave penalties, the alienation of immovable goods and precious movable goods of the Church which can be preserved; and he declares the alienation altogether invalid. L. 187. Cf. 1209 and vol. 1, n. 1173; C. I. 434; C. G. 2045: the goods of ecclesiastical Institutes cannot be alienated without the approval of the Government.

185 What arts and offices are prohibited to clerics? - It is prohibited to clerics in sacred orders and to monks to exercise medicine and surgery where there is need of incision, amputation, or cauterization, and no necessity is present; and indeed under irregularity if mutilation or death follows from it. For this is opposed to the gentleness which all clerics ought continually to have. If however a skilled person is not present and the case is urgent, a cleric will be able without sin, and therefore without danger of penalty or irregularity, to effect an incision or cauterization. Likewise other ecclesiastics can be present with the best counsels of the healing art. But to exercise the medical art publicly, on account of indecency, is altogether alien from present practice, although it is done without cauterization and incision. It is also prohibited to clerics and monks to hear civil law and medicine publicly. But as regards law, because of the changed circumstances of times, it is permitted to hear it publicly in schools with due permission of their own superiors. Likewise it is permitted, with permission of Ordinaries and with every indecency removed, to hear lessons concerning pastoral medicine, which according to present practice are customarily had. But secular and regular clerics who frequent Government Universities for the sake of studies must observe the prescriptions established by the S. C. of Bishops and Regulars, Instruction Perspectum, July 21, 1896. These laws oblige all. Clerics cannot frequent the aforesaid Universities without permission of their Ordinary, nor religious without permission of their Superior General and without urgent necessity. Likewise every art which is generally judged contrary to the honor of the clerical state is prohibited to all clerics by the same canon law, such as the art of butchers, tavern-keepers, jesters, actors, etc. Decretals, titles de Vit. et honest. cleric.; Ne cler. vel mon., etc.; Lugo, Resp. Moral. l. 4, d. 34; E. M.

Moreover, beneficed clerics or those in sacred orders are everywhere by canon law prohibited under grave obligation from exercising the following offices: 1. Of tutor, curator, or procurator of minors, and any other which is of public ministry, such as prefect of a city, quaestor, etc., and which obliges them to render accounts concerning justice or concerning goods administered, except the case in which the wards or minors are near relatives of the clerics. Cf. C. un. de Oblig. ad ratiocin.; Clement XIII, C. Cum primum, par. Et parem; C. I. 246. But by present practice it has been received that they can be deputies, senators, and municipal councilors, unless a special prohibition is present.


	Of judge in a case of blood; of soldier; of advocate, procurator, and notary in secular courts, except the case in which the cleric acts a cause either his own, or of his Church, or of a poor person, or of a person joined to him in the fourth degree; of administrator of the goods of a private lay person, not miserable, with the obligation of rendering accounts of the substance administered. For the rest, doctors do not dare to condemn of mortal sin a cleric who by such procuration would not neglect his ministries, especially if he did this not for the sake of avarice, but to preserve more fittingly his own state and that of his family. For the Law speaks only of him who so immerses himself in procurations of this kind that he would be compelled to neglect his ministries. L. 190; l. 3, n. 838. Decretals l. 1, t. 37 de Postulando; Trent s. 7, c. 14 de R., s. 23, c. 1 de R.; Benedict XIV de Syn. l. 13, c. 10; S. Th. 2. 2. q. 187, a. 2; q. 71, a. 2; Lugo, Resp. Mor. l. 4, d. 29; L. 189; l. 7, n. 384, 385, 389; E. M.



185 bis. Note: No one from the secular clergy can frequent royal Universities without the express permission of his Bishop, and no Religious without the express permission of the General Superior. Permission cannot be given except to those who have first completed with praise the philosophical and theological course. If the University is in another diocese, the young men must present themselves to the Bishop of the place, and as much as can be done, they must stay in the Seminary. Religious, however, either in their own house, or in another religious house, or in a seminary, or in some ecclesiastical Institute. Those who have given their name to some Catholic University, or likewise to a Catholic Institute, are not to learn in a civil University the disciplines concerning which there have been teachers in these. Pius X, Motu Proprio Sacrorum antistitum, September 1, 1910. Secular clerics cannot direct journals or periodical sheets without permission of the Ordinary. Nor can they exercise the office of Deputy without the consent of their own Ordinary and of the Ordinary of the place where they wish to present themselves as candidates. Thus it has been decided several times. Clerics and priests are prohibited from giving their name to any society which does not depend on the Bishops. Cf. 1240 bis.


III. On Beneficiaries in General

186 What are a benefice and a pension? - An ecclesiastical benefice, considered in itself, is a portion of goods dedicated to God, joined to an ecclesiastical office legitimately erected and perpetually subsisting. But with respect to the beneficiary it is commonly defined: A perpetual right belonging to a cleric, legitimately instituted, of receiving fruits from ecclesiastical goods, on account of a spiritual office constituted by the authority of the Church herself. The goods are something temporal; the office, spiritual; the right, temporal annexed to the spiritual. Salaries which the State, the immovable goods having been usurped, has substituted for their revenues, put on the nature of the thing substituted and are judged by its law. S. Penitentiary, January 19, 1819. A portion of goods dedicated to God, joined to an ecclesiastical office; hence, when all the revenues of the Canons of some Chapter are in Distributions among those present, a true benefice is still had. Legitimately erected. The Bishop erects benefices in his own diocese, and also suppresses and divides them, with those things being observed which must be observed by law. If evident necessity of the Church presses, the Bishop can proceed to dividing a parish, even when the pastor is unwilling. Benedict XIII, C. In supremo. Perpetual. In a benefice perpetuity is altogether necessary, so that, when the beneficed person has died or been removed, it is not extinguished, but is vacant until it is conferred on another, and the beneficed person receives it perpetually and not at the will of the giver. Moreover the intervention of ecclesiastical authority is necessary, annexing temporal goods to a spiritual office and erecting them into the title of a benefice. Hence a foundation of Masses even established perpetually and committed to a priest is not a benefice when the authority of the Church does not intervene to erect it into a benefice.

The right of receiving a certain part of the fruits from another's benefice is called an ecclesiastical pension. When the revenues of benefices have been diminished or lost from public seizures, the diminution or loss of revenues of benefices affects beneficiaries and pensioners in common, proportionately, yet so that to Bishops and pastors the Tridentine congrua must be preserved complete and untouched, Decree Cum nuperrimi, January 20, 1871; S. C. of Bishops and Regulars, June 21, 1871, that is, 1000 scudi for Bishops and 100 for pastors.

A scudo is worth 5.37 lire. But the proportion is to be established, with 1000 or 100 deducted, upon the remaining revenue, S. C. of Bishops and Regulars, May 30, 1873. According to the style of the curia, the Roman Pontiff alone can impose a pension, namely a perpetual one. Law certainly requires that benefices be conferred without diminution. Council of Trent s. 21, c. 6 de R., s. 23, c. 18 de R.; L. l. 3, n. 74; l. 4, n. 83, 138; Lugo, Resp. Mor. l. 5, d. 2.

186 bis. The fruits of the intermediate time of a vacant benefice belong to the successor, for whom they must be faithfully reserved, or to the church, for whose utility they are to be expended, from C. Cum vos 4 de Off. iud. ord.

The unreceived fruits of a benefice, when the beneficed person has died, belong to the successor, unless they are owed to the Apostolic Camera, to which the S. C. de Propaganda Fide afterward succeeded, Pius VII, C. Catholicae fidei, June 19, 1817. When a beneficed person resigns the benefice or renounces it, or is transferred to another benefice, some hold that the fruits not yet received pertain to him; others judge that they pertain to the benefice itself, since the beneficed person, as a quasi-usufructuary, does not have right to the fruits of the usufructuary thing except during his possession of it. Reiffenstuel l. 1, title 7, n. 55.

187 Of how many kinds are benefice and pension? - Some benefices are major, others minor. Major benefices, in which there is external and internal jurisdiction, are those to which the highest grade in the Church adheres, such as Patriarchate, Archbishopric, Bishopric, Cardinalate, and in the opinion of some also an Abbey. These, however, are usually indicated not by the common word benefices, but by their proper word; and sometimes they are also called consistorial benefices, because the Roman Pontiff is ordinarily accustomed to make their collation in the Consistory of Cardinals. Those benefices which are not contained in the number of the aforesaid are called minor, and some are double, others simple. They are called double which, besides the common recitation of the canonical hours, which inheres in all benefices, and the ministry of the altar, have something else annexed, namely either preeminence and jurisdiction in the internal forum, and they are called curates; or only preeminence, and they are personates; or some function, and they are called offices; or preeminence and jurisdiction in the external forum, and they are dignities. Moreover, of dignities, some are major, and they are those already listed, namely Bishopric, Archbishopric, Primacy, Patriarchate, Cardinalate, and above all the Pontificate; others are minor, such as Archdeaconry, etc. Under the name of dignities generally taken in Apostolic Rescripts, minor Dignities come. Simple benefices are instituted only for pouring forth prayers to God and for the service of the altar, such as an ecclesiastical chaplaincy, etc. L. 84, 116; Bouix de Par. p. 172 ff.

Dignities: they are benefices having preeminence and jurisdiction, which jurisdiction today generally is not had; and therefore they would be true personates. Nevertheless the title of dignity remains by reason of a certain special honorific prerogative. And thus they always precede simple canons. They have various names; and even the first dignity has various names, and so now the dean, now the Archdeacon, etc., is the first dignity.

Commend: Formerly churches were commended for a time to someone, who was called commendatory, for their custody, administration, and their necessity and utility. Now it is a true benefice, which by this extraordinary title is conferred perpetually by the Supreme Pontiff on someone who could not conveniently obtain a benefice in the ordinary way, also for the advantage of the commendatory himself, who therefore makes the fruits his own and consequently also has the obligations of a beneficed person.

Chaplaincy: It is a certain perpetual foundation of Masses, which is lay when ecclesiastical authority does not intervene in it. But if the aforesaid foundation is made with the intervention and authority of the Ordinary, it is ecclesiastical and is a true simple benefice. The chaplain, moreover, is held to observe the obligations imposed in the documents of foundation, as regards time, as regards place, and as regards other things.

One pension is lay, another clerical. A lay pension is given either to a layman or to a cleric, on account of a temporal ministry or temporal cause; and it is something wholly temporal. A clerical pension is given to a cleric as a cleric, and it is called mixed if it is given to a poor cleric, an old man, etc., so that he may be supported, or on account of another temporal cause; but it is simply clerical if it is given, for example, to a preacher, coadjutor of a pastor, etc., on account of a spiritual ministry.

It is lost, as a benefice is, by death, religious profession, promotion to the Cardinalate, to the Episcopate, marriage, etc. Cf. the most recent prescriptions of Leo XIII, May 24, 1899. L. 137; l. 3, n. 73 ff.; Schmalzgrueber l. 3, t. 5, 12; Ferraris v. Beneficium, Pensio; E. M.

It is not lawful without permission of the Holy See, which is given through the S. C. C., to yield a pension to another for a time or for life and to make an agreement with him concerning it. S. C. of Bishops and Regulars, March 12, 1840.

188 How are ecclesiastical benefices acquired; who confers them? - Ecclesiastical benefices are commonly acquired in three ways: 1. By election, by which a cleric is elected by the whole chapter or congregation and is confirmed by the ecclesiastical superior or prelate. Unless the elected person consents within a month and seeks confirmation within three months from knowledge of the election, the election is invalid. C. 6 de Elect. in 6. 2. By presentation, by which someone is presented by the patron to the superior, by whom he is necessarily accepted and instituted if he is found suitable. Nomination can be referred here, namely by which someone, although not a patron, nevertheless by indult offers someone to the superior for some benefice, so that it may be conferred on him by the Superior. 3. By collation, when gratuitously a benefice is given by the sole right of the prelate. Hence another division of benefices arises, into elective, patronate, and collative.

In the election of the Supreme Pontiff, those things alone and all those things must be observed which have been established concerning it in the Constitution of Pius X Vacante Sede, December 25, 1904. "Verbal institution or canonical collation of a benefice, after it has been accepted, grants right in the thing, or perfect right with respect to the benefice, even before the handing over of possession and the apprehension of this." Reiffenstuel l. 3, t. 7, n. 77. Wherefore he acquires full administration of the benefice and can have and exercise its care. Reiffenstuel ib. n. 56.

Benefices can also be acquired by prescription, by three-year possession and colored title, which in the case is collation made by him in whom resides the ordinary power of conferring benefices, whether the collation was invalid from itself, because less canonical; or on the part of the collator, because collation did not pertain to him; or on the part of the beneficed person, because he was incapable, provided he is a cleric, except however those who entered simoniacally and intruders.

Option is a certain right by which the older canons, for example, after leaving a prebend, are able within a certain time to choose and obtain another vacant one, which is not reserved. 188.

Benefices are conferred by the Supreme Pontiff in the whole world, and by Bishops in their own dioceses. Bishops by their ordinary right; the Supreme Pontiff also by his own right, but extraordinary, namely by the right of reservation, or devolution, or prevention. When the see is vacant, the Chapter cannot confer benefices which pertain to the Bishop.

Moreover, benefices are reserved to the Supreme Pontiff whose collation in Law has been established for the same Supreme Pontiff. And thus there are reserved to the Supreme Pontiff: the major dignity of each cathedral and collegiate church; the benefices of officials of the Roman curia; those which are vacant in the Curia or at the See, or in the titles of Cardinals of the Holy Roman Church while they are absent; those which become vacant when the episcopal see is vacant, or otherwise than by resignation in the pontifical months, January and February, April and May, July and August, October and November; those concerning which Bishops have disposed against the decrees of the Council of Trent, or apart from the form prescribed by the same Council; those resigned with the form of publication neglected; those conferred on sons of heretics; a benefice dismissed into the hand of the Ordinary, if someone has obtained from the Roman Pontiff another residential benefice incompatible with it; those which are vacant on account of heresy, on account of confidential simony, on account of laying aside clerical habit, on account of a simulated examination for others, or pensions offered so that they may obtain benefices, etc. Benefices are vacant at the See by the natural death of the beneficed person at the Holy See, or within two stages near the Curia, that is, within two stages or forty Italian miles from it, if namely the beneficed person came to the Curia for the sake of treating some business, C. Licet 2, C. Praesenti 34 de Praeb. in 6. Benefices are vacant in the Curia when they are vacant by any act which is completed in the Curia, for example promotion of the beneficed person, resignation of the benefice, etc. Benefices not conferred in due time by inferior collators devolve to the same Supreme Pontiff, to supply for their negligence; for benefices are to be conferred within six months, and within a month if they have been resigned into the hands of the Ordinary. Finally the right of prevention is exercised in benefices if in them the Supreme Pontiff, knowingly and willingly, has placed his hand by some act, intending to confer it, for example if he gave the beneficed person a coadjutor with future succession. And these benefices are also called affected. Decretals, title de Elect.; Trent s. 14, c. 13 de R., s. 25, c. 7 de R.; Gregory XIII, C. Humano vix iudicio, January 7, 1584; S. Pius V, C. In conferendis; Riganti Reg. 1, n. 39; Reg. 9, n. 30, 35; Reg. 19, n. 209, 212; Wernz, Ius Decret. t. 2, title 16; Scavini ed. 12, Milan 1874, v. 3, n. 626, 627; L. 85, 86; l. 3, n. 101 ff.; E. M.

The reservations of benefices are contained in the Corpus of Canon Law, in the Extravagants, in the Bulls of subsequent Pontiffs, all of which perpetually have force, and in the Rules of the Apostolic Chancery, which nevertheless cease when the Pontiff has died, though not in all things; and when a new Pontiff has been elected, they again begin to oblige, unless they have been legitimately derogated. Proem. and Reg. 1; Riganti, Proem. n. 66.

But by the death of the Pope only those benefices cease to be reserved which are contained in the ninth Rule, namely those vacant in the Pontifical months. Riganti, Proem. n. 67, 68. For indeed reserved benefices are of different kinds: some by reason of the quality of benefices, as is the reservation of bishoprics and first Dignities; others by reason of persons, as the benefices of Cardinals, Curials, and Officials of the Apostolic See; others by reason of the mode by which they are vacant, as benefices vacant by reason of Apostolic collation of another incompatible one; others by reason of place, as benefices vacant at the See or in the Roman Curia; others by reason of time, as are benefices vacant in the Pontifical months. As regards benefices vacant by reason of months, Bishops who truly and personally reside can, if they petition, obtain the alternation of months, so that in one month, January, the Supreme Pontiff disposes concerning the benefice; in the other month, February, the Bishop disposes; and so in the following months.

Reservations by reason of quality, person, and mode are perpetual. The same must be said concerning reservation by reason of place; but parish churches are to be excepted, which, becoming vacant at the Curia after the death of the Pontiff, or becoming vacant while he is living but not conferred, are immune from reservation. Their collation is free to Ordinaries, lest their long vacancy be able to bring danger to souls, C. Si Apostolica 35. 6 de Praeb. in 6. Likewise also the other benefices vacant by death at the Curia, if they are not conferred within a month by the Supreme Pontiff, can be conferred by Ordinaries. C. Statutum 3 de Praeb. in 6. Scavini, Milan 1874, ed. 12, v. 1, n. 343 ff.

Reservation by reason of months ceases, because it is by reason of time, in which the Rules of the Chancery do not oblige, namely when the See is Vacant. Reservation by reason of the benefices themselves, or of the beneficed persons, or of the mode by which they were conferred, or of the place in which they became vacant, does not cease; for benefices are already reserved antecedently to the death of the Pontiff and consequently remain reserved. Reservation is not then first introduced by the death of the Pontiff, and the Rules of the Chancery, as not in force, cannot introduce it; but neither can they remove it once introduced before, which is quite different.

By a special Indult, faculty is given to Cardinals of conferring certain benefices reserved to the Holy See.

Benefices of lay right of patronage are not subjected to reservation of the Holy See, Riganti on Reg. 1, n. 327, when the right of patronage belongs from foundation, endowment, construction, and not from mere privilege, unless the benefices become vacant at the See, or unless the Supreme Pontiff has placed his hand upon them, or they are affected. Riganti l. c. n. 335 ff. But they are subjected to reservation when the right of patronage is ecclesiastical, namely conceded to a church, Riganti l. c. n. 144, 154; Scavini, Milan 1874, ed. 12, v. 1, n. 347, par. 1.

The right of patronage is called lay when it arises from a benefice founded, restored, or endowed by someone or by his ancestors, although it is in the possession of a priest who enjoys it by the right of his ancestors. It is ecclesiastical when it belongs to someone by reason of a benefice which he himself possesses, for example a bishopric, or from the fact that he founded, restored, or endowed a benefice from ecclesiastical goods.

A lay patron is granted four months from the day on which he knew the benefice to be vacant, so that he may present a suitable cleric. If he presents an unworthy one, he is to be warned that he present another. And if a second time he presents an unworthy one, he falls from his right, which devolves to the bishop. But if he presents a worthy one, a more worthy one having been passed over, he is to be instituted.

An ecclesiastical patron is granted six months. If he presents an unworthy one, he falls from his right, and the Bishop for that turn freely confers the benefice upon any other, according to the judgment of his conscience.

If there is question of parochial benefices, institution must be made within two months from the day of presentation. S. Pius V, C. In conferendis, April 15, 1567.

The Bishop freely confers the benefice when the time assigned to patrons has elapsed without any presentation made by them, provided however that they knew the benefice to be vacant.

188 bis. Note: 15. "Apostolic Protonotaries Supernumerary remain subject to their own Ordinary, according to the form of the Council of Trent s. 24, c. 11, and their benefices, vacant outside the Roman Curia, are by no means reserved to the Apostolic See."


	"The benefices of those who enjoy the title and honor of Protonotaries ad instar, as Canons of some Chapter, if they become vacant outside the Roman Curia, are by no means reserved to the Apostolic See. But the benefices of those who enjoy such title and honor as a private person cannot be conferred except by the Apostolic See." Pius X, Motu Proprio Inter multiplices, February 21, 1905.



189 What is the right of patronage; how is it acquired; what are the obligations and rights of the patron? - The right of patronage is the faculty or right, first of all, of presenting a cleric so that a benefice may be conferred on him. Namely presentation gives right to the thing. The one presented, however, must be suitable and not unworthy. Therefore it is necessary that he be examined by the Ordinary. He who has this faculty of exhibiting a cleric to the Bishop is called patron.

It has certainly been received by the most ancient discipline of the Church that those who would either erect, endow, or restore temples or benefices would be permitted to choose clerics acceptable to themselves for those same benefices and to present them to Bishops. By the law itself, moreover, the right of patronage passes to heirs. The right of patronage can likewise be acquired from the concession of the Supreme Pontiff alone.

The patron is held to keep the church, chapel, or altar of the patronage in good repair and to provide their protection. But he also has the right of honor, seat, incense, prayers, burial, and support from the surplus revenues of the church or benefice, if he tends toward want. Trent s. 7, c. 13 de R.; s. 14, c. 12, 13 de R.; s. 24, c. 3 de R.; s. 25, c. 9 de R.; L. 87; l. 3, n. 71; Wernz, Ius Decret. t. 2, title 19.

190 What benefices are to be conferred by concours? What form is to be observed in concours? - Trent s. 24, c. 18 de R., weighing how much it conduces to the salvation of souls that parishes be governed by worthy men, expressly commanded that they cannot be conferred except on the more worthy among those who, by an experiment to be instituted before the Bishop himself, or, if he is impeded, by his vicar general and examiners, not fewer than three, have been approved; declaring provisions made otherwise null and invalid by the law itself. Indeed S. Pius V, C. In conferendis, March 18, 1567, besides the aforesaid nullity of collation, established that this concession is devolved to the Apostolic See, or to those to whom the right of conferring the parish belongs. To parishes add, in Italy and adjacent Islands, the theological and penitentiary prebend, which likewise are benefices to be conferred by concours, and to doctors or those to be distinguished with the doctorate within a year, from Benedict XIII, C. Pastoralis officii. Concours has place in curate benefices of ecclesiastical right of patronage, but by no means in curate benefices of the lay right of patrons. In this case, if several have been presented, all are to be examined, and from all those approved one suitable one is to be instituted. Fagnan, C. 24 de Iure patronatus, n. 31. The form of concours is had in Trent s. 24, c. 18 de R.; C. of S. Pius V In Conferendis; C. of Benedict XIV Cum illud, December 14, 1742.

For the concours to be valid, it must be made before synodal examiners, or, if these are lacking, pro-synodal examiners legitimately elected. Trent s. 24, c. 18 de R.; Benedict XIV de Syn. l. 4, c. 7, n. 3. The signatures of the acts are substantial, so that the acts may be authentic and make faith. Nearly all the remaining formalities are accidental. A. S. S. v. 7, p. 353 ff.; Benedict XIV de Syn. l. 4, c. 7, 8; l. 13, c. 24, n. 7; Reclusius de Concursibus; Bouix de Par. p. 352 ff.; E. M.

190 bis. Note: In several places an Indult has been conceded so that parishes may be conferred at will without concours, as, for example, to the Bishops of Latin America. Unless such an Indult is had, or a Concordat or other exemption of this kind, concours is to be announced by the Bishop for curate benefices, and, in Italy, for the Theological and Penitentiary Canonry, ten or twenty days before. The examiners in it are synodal or pro-synodal examiners; the former elected by the Bishop in synod, the latter outside Synod with the consent of the Chapter, and at present there is no need of an indult of the Holy See. The Examiners pronounce judgment concerning knowledge and morals. But the election of the more worthy one, relative to the benefice, pertains to the Bishop. If the benefice is reserved to the Holy See, the Bishop transmits the Acts of the Concours to the Apostolic Dataria, which chooses the more worthy one, unless the reservation is by reason of papal months, because then the Bishop himself chooses the more worthy and presents him to the Apostolic Dataria. Competitors who think themselves aggrieved can have recourse to the Metropolitan or to the nearer Bishop or to the Holy See.

Provision of minor offices in the Roman Curia is made by concours, whose laws are had in the Order to be observed in the same Curia, which is had after the Constitution Sapienti consilio. In a concours for provision of minor administrators in the Roman Curia, the examiners are held to announce first those suitable, and then which among them are to be preferred to others. The outcome of the scrutiny will be reported to the Supreme Pontiff, so that, with him approving, one can come to the nomination of the candidate.

Those who believe themselves less worthy, but not unworthy, can nevertheless compete.

Even when a parish is to be conferred without concours, for example because it is of lay right of patronage, the bishop is held to examine the one presented from the Council of Trent s. 24, c. 18 de R. Indeed he can even examine again pastors once examined, if grave suspicion of lack of skill is had against them. The Capitular Vicar can also do this. And the successor Bishop can also do this for the sole quiet of his conscience. S. C. C., August 28, 1628; January 16, 1667; February 5, 1688.

191 To whom are benefices to be conferred? - Benefices are not to be conferred except on suitable and worthy persons, who namely show beforehand the conditions or qualities required by the sacred canons. Namely, the one to be chosen for a benefice must be:


	Of honorable morals; hence the wicked, criminal, infamous, irregular, censured, simoniac, murderer, one who has procured abortion, a heretic and his favorer, receiver, etc., is deservedly rejected, as is established from various texts of law. R. I. 87 in 6; Trent s. 7, c. 3 de R.



	That he be strong in knowledge, which indeed from Trent s. 7, c. 1 de R., s. 22, c. 2 de R., s. 24, c. 12 de R., is diverse according to the diverse quality of benefices.



	That he be celibate; for from Canon Law a married man cannot be admitted; and a collation made to one who is joined in marriage exists as invalid. And, if a cleric constituted in minor orders has a benefice and contracts marriage, he is to be deprived of the benefice, C.





Si qui 1, C. Sane 2, C. Quod a te 3, C. Diversis 5 de Cler. coniug., or even by the law itself he loses it, Schmalzgrueber l. 3, title 3, n. 5.


	That he be born of legitimate parents, and not the son of a heretic; otherwise the election is null. Trent s. 7, c. 1 de R., s. 22, c. 2 de R., s. 24, c. 1 de R., s. 25, c. 15 de R.; Benedict XIV de Syn. l. 13, c. 24, n. 11 ff.; Pichler l. 1, t. 17, n. 4 ff.



	That he have the prescribed age; and it is common that if age is lacking even as regards one hour, the collation of the benefice is null. Trent s. 22, c. 4; s. 23, c. 6 de R.; s. 24, c. 8, 12 de R.; L. l. 6, n. 799. Cf. n. 909.



	That the one to be chosen be marked at least with first tonsure; otherwise it is not conferred on a cleric. C. 7 de Praescript.; C. 2 de Instit. But if the benefice requires a certain sacred order, it is necessary that within a year from possession that order be received. But if there is grave necessity or utility of the church, the Bishop can dispense with the beneficed person so that he may devote himself to studies. Schmalzgrueber l. 3, t. 4, n. 62, from Trent s. 5, c. 1 de R., s. 6, c. 2 de R. Except, unless it requires such an order actually; then the order is required at the very time at which the benefice is acquired. Here nevertheless it must be noted that even concerning a layman election and nomination sometimes is accustomed to be made, namely under hope of future clerical state.



	That he have a true intention of persevering in the ecclesiastical state and of receiving the sacred order which is required for the benefice, unless a just cause occurs which persuades otherwise; otherwise he would deceive the Church in a grave matter, whose intention is that he receive the order at the established time. Hence he would sin gravely who without that intention received a benefice requiring sacred order; and indeed this intention must be true and determinate. Trent s. 22, c. 4 de R.; L. l. 6, n. 785. And, if the benefice is a parish church, and someone received it not intending to be promoted to the priesthood, he must restore the fruits which he thus fraudulently received, unless afterward with changed will he was promoted. C. Commissa 35 de Elect. in 6. If no sacred order is annexed to the benefice, he more truly sins lightly, because from no law is it established that this is lethal.



	Finally, that the one to be instituted to a benefice not already be provided with another benefice; for it is certain by canon law that plurality of benefices in one cleric is absolutely prohibited. Nevertheless, with the dispensation of the Supreme Pontiff acceding, if some honorable cause is present, several benefices can be obtained. Indeed, even without dispensation, in some cases several benefices can be obtained. For incompatibility of benefices is had as regards residential benefices, which impose continuous residence; as regards uniform ones under the same roof, which namely have the same offices, at the same time, and in the same Church annexed; as regards sufficient ones, that is, those which suffice for the honorable and fitting sustenance of the beneficed person. But a second simple benefice can be obtained if the first does not suffice for honorable sustenance. Yet, even if the first two benefices do not suffice for this honorable sustenance, a third benefice cannot be obtained without special dispensation of the Apostolic See. Trent s. 7, c. 2, 4 de R.; s. 24, c. 17 de R.; C. 28 de Praeb., etc.; Trent s. 22, c. 2 de R.; L. 112-118; S. Th. Quodl. 8, a. 13; Quodl. 9, a. 15; Sanchez de Matr. l. 7, d. 45; Schmalzgrueber l. 3, t. 5 de Praeb.; Benedict XIV de Syn. l. 13, c. 8, n. 8, 9; E. M.





Religious cannot obtain secular benefices, nor consequently can they be elected as canons, nor even as pastors of a secular parish, without dispensation of the Holy See. Those perpetually secularized, by the simple Rescript of secularization, can neither licitly nor validly receive and obtain ecclesiastical benefices.

192 How are benefices lost? - Benefices can be lost in four ways: 1. By the death of the beneficed person, because they are conceded only to persons and cannot pass to heirs by hereditary right. 2. By a sentence of the judge, either merely declaratory of the crime, if there is question of certain enormous crimes by which the benefice is lost by the fact itself, with the aforesaid sentence acceding, or condemnatory, on account of crimes not so enormous. Where there is question of perpetual benefices, or strictly such, no one can be despoiled of a benefice except on account of a crime expressed in law and with the order of law observed. The principal crimes expressed in law are: heresy, simony, assassination, homicide, abortion, concubinage, sodomy, residence not observed, alienation of the things of the benefice. Cf. Trent s. 21, c. 6 de R., s. 25, c. 6, 14 de R.; S. Pius V, C. Horrendum, August 30, 1568; Sixtus V, C. Effraenatam, October 29, 1588; Extravagant Ambitiosae; C. 1 de Homic. in 6. But by economic removal, "if the bishop has considered the cause necessary, he will licitly be able to transfer persons from one place to another." C. Quaesitum de Rer. permut. Reiffenstuel title cited, n. 38; Schmalzgrueber same title. But if benefices are not perpetual, nor strictly such, but benefices are manual, as they are called, then benefices can be taken away at the will or judgment, for example of the Bishop, and the beneficed person is removable, but from a just cause. 3. By translation or promotion; or by free renunciation, which is the voluntary dismissal of one's own benefice made into the hand of the legitimate superior accepting it; or by resignation, which is renunciation made in favor of another, into the hand of the legitimate superior accepting it; or by permutation, which is mutual resignation of the benefice, in favor of another, into the hand of the legitimate superior accepting it. Novices are prohibited from renouncing before the two months nearest to profession. Trent s. 25, c. 16 de Reg. In the renunciation of benefices, publication of them must be made from the Constitution of Gregory XIII Humano vix iudicio, January 13, 1583, in the mode and form prescribed in the same Constitution. The aforesaid Constitution was confirmed by Benedict XIV, C. Ecclesiastica, June 15, 1746.


	By the mere disposition of law, after marriage or religious profession; by acceptance and peaceful possession of another incompatible benefice; if someone provided with a benefice previously resigned by another has delayed possession beyond three months from the day of collation; if someone having obtained a parochial benefice has not ascended to the priesthood within a year; if someone has laid aside the clerical habit; if someone has given his name to military service; but in these two last cases there is need of a declaratory sentence. Sanchez de Matr. l. 7, d. 42, n. 4; C. Beneficium 4 de Regular. in 6; Trent s. 7, c. 4 de R.; S. Pius V, C. Cum sacrosanctum, VI Id. Jan. 1588; cf. n. 191. L. 133-136; l. 3, n. 80 ff.; Riganti on Reg. 45, n. 1; Lugo, Resp. Mor. l. 5, d. 4; A. S. S. v. 1, p. 513 ff.; v. 18, p. 181 ff.; v. 29, p. 226; v. 38, p. 27 ff.; Monit. Eccles. v. 17, p. 146; E. M.



192 bis. Note: Solemn profession induces vacancy of benefices, but by no means simple vows before it. Nevertheless in Institutes of simple vows, perpetual vows induce vacancy of residential benefices.

Economic or disciplinary removal of pastors can be made, with the Decree Maxima cura of the S. C. Consistorial, August 20, 1910, observed, which is in force also in England, in North America, and in Australia. Its legitimate causes are: insanity, lack of skill, deafness and blindness, hatred of the people, loss of reputation, notorious crime, bad temporal administration, neglect of duties, disobedience to the precepts of the Ordinary. First an invitation is to be made to the pastor that he renounce, and in the decree of removal the Bishop must proceed with the consent of two examiners. And, if there is place for revision of the decree, the consent of two pastor-consultors is needed. Removal of this kind, moreover, provides right to a pension.

Resignation. Renunciation and resignation of benefices are often used indiscriminately. Nevertheless the distinction properly is: for resignation is the cession of a benefice in favor of another before the Pontiff; but renunciation is the pure and simple dismissal of it in the hands of the legitimate superior. Resignation of benefices, or renunciation of them, in order to be valid, must be done freely in the hands of the Bishop or Supreme Pontiff accepting it, and if the benefice is of right of patronage or elective, also with the consent of the Patron or electors. But it must be published by the newly provided person in the form prescribed by Gregory XIII, C. Humano vix iudicio, January 5, 1584. This form, however, by no means must be observed in the renunciation of a benefice by force of the Decree Maxima cura.

193 What are the obligations of beneficed and pensioned persons? - The obligations of beneficed persons are of different kinds: some are special, which will be set forth in their proper places, where there is discussion of Bishops, canons, and pastors; others are common to all. Common to all beneficiaries are: 1. The obligation of reciting the canonical hours. 2. The obligation of restoring fruits if they omit the recitation of the office and other obligations to be fulfilled. 3. They are held under grave obligation to expend on pious uses or alms all revenues from merely ecclesiastical goods which are left over from their honorable sustenance. Trent s. 25, c. 1 de R.; S. Th. 2. 2. q. 185, a. 7; Quodl. 6, a. 12. 4. They must wear tonsure and ecclesiastical habit, and also preserve celibacy. Benedict XIV, C. Apostolicae Ecclesiae; de Syn. l. 12, c. 3. Those not wearing the habit do not make the fruits their own. Benedict XIII, C. Catholicae Ecclesiae, May 2, 1725. 5. They cannot alienate the goods, whether immovable or movable, such as sacred furnishings of the church, give them in pledge, make them subject to servitudes, or change the form of estates, not even for the better, unless it is much and evidently better. C. 1 de Pignor.; Benedict XIV, Notification 69, n. 5. 6. They must keep the things of their benefice in good repair and protect its rights, from the surplus revenues of the benefice themselves, if there are any; otherwise according to the judgment of the Ordinary. C. Quicumque 1, C. De his 4 de Eccles. aedific.; Trent s. 21, c. 7 de R.; L. 7 C. de Usufr. 7. If the benefice is residential, they must dwell in the place of the benefice and fulfill by themselves the burdens annexed to the benefice. C. 2, 3, 4, 9, 16 de Cler. non resid.; Trent s. 24, c. 12 de R. 8. Those provided with benefices having care of souls, or with dignities or canonries in Cathedrals, must elicit the profession of faith within two months from the day of possession obtained; otherwise they do not make the fruits their own afterward, and until they have emitted the profession. Trent l. c. Nevertheless they can emit the profession of faith after institution or collation has been received and before they are put into possession. S. C. C., May 11, 1782, in one of Tarazona, ad 1; April 23, 1902. But now from S. C. Consistorial, March 1, 1911, the profession of faith must be emitted before possession of the benefice. A. A. S. v. 3, p. 134. Likewise all beneficed persons are held to emit the oath according to the formula prescribed by Pius X in the Motu Proprio Sacrorum antistitum. 9. If a sacred order is annexed to the benefice, they must receive this in the next year from entering possession, as has already been said. 10. Finally they must fulfill the obligations established in the documents of foundations. E. M.

From the Constitution of Benedict XIII Pius et misericors, April 26, 1725, in Italy and the adjacent islands, they are also held to pay to the fabric of the cathedral church the half-annate. But at present it is almost everywhere no longer paid.

The obligations of pensioned persons are: 1. To recite the office of the Blessed Virgin Mary, unless from another head he is held to the hours, from S. Pius V, C. Ex proximo; otherwise he does not make the fruits his own, in proportion to the time and office. But this Bull was not received everywhere. Cf. Suarez de Relig. t. 2, l. 4, c. 30, n. 22; L. l. 3, n. 74. 2. If the pension or pensions taken together exceed annually 60 ducats of the camera, that is, 322 lire, he is held to go about in habit and tonsure, Sixtus V, C. Cum sacrosanctum and C. Pastoralis; otherwise he loses the pension by the law itself, ib. § 2, namely if he seems to have returned to the lay state, Schmalzgrueber l. 3, t. 12, n. 28. 3. He must be celibate; marriage having been entered, the pension is lost. And it is also lost through solemn religious profession, and through promotion to a residential episcopate, after possession has been obtained. Cf. n. 187. Probably he can altogether freely dispose of the pension. But, since it is a personal right, he himself cannot transfer the pension to another cleric. L. 139; l. 3, n. 491.

194 What must be noted especially concerning the application of Masses? - He who by reason of a benefice is held to celebrate is also held to apply the Mass for the founder, unless the contrary intention of this person is established. S. C. C., March 21, 1868; A. S. S. v. 3, p. 525; L. l. 6, n. 332. If the beneficed person is indeed held to celebrate, but the application of the Mass has been left free to him, he can certainly receive a stipend for it. But otherwise it must be said if in the foundation of the benefice the contrary has been guarded against, or nothing has been expressed. S. C. C., July 13, 1630; L. 324; Ferraris v. Missa, art. 3, n. 17. Unless it is expressed that he celebrate by himself, he will be able to celebrate and apply through another. S. C. C., September 17, 1783; February 24, 1872; A. S. S. v. 7, p. 181, 182; L. 330. "He who cannot satisfy the foundation because of illness is not held, if it is brief, for example of fifteen days, or even of one or another month, as Lugo d. 21, n. 49 probably teaches, to substitute another or to compensate, since not even honorable masters deal so strictly with servants," L. 333, provided however that the founder did not will otherwise. C. Significatum 11 de Praebend. But otherwise, if the illness is long-lasting, unless perhaps he is both poor and was promoted to orders by that benefice, for he will be able to be vacant as long as he labors under it. S. C. C., February 5, 1650; April 24, 1655; Elbel de Euchar. 214; L. 333. From S. C. C., June 4, 1689; November 17, 1695, if the infirmity exceeds fifteen days, he is held to supply through another.

He who is held daily to celebrate by himself and to apply for the founder can four or six times in a year celebrate for himself, for one joined to him, for a friend or benefactor, provided no other stipend is received; and likewise he will be able once in a month, for the sake of devotion and reverence, to be vacant, and this from the presumed will of the testator. Wherefore this is illicit if the contrary will is established. C. Significatum 11 de Praebend.; S. C. C., April 18, 1683; Benedict XIV, Instruction 56, n. 5, 6; Elbel de Euchar. 215; L. 332; A. S. S. v. 7, p. 179. Masses are to be celebrated at the designated time and place, and ordinarily this is grave. Nevertheless to celebrate before or after, within a modest time, namely within a month, or in another place once or twice in a month, or more often from a just cause, is free from grave fault, unless either another mind of the founder seems to be present, or unjust damage of another forbids it. But the Ordinary has the right to change the time and place, from a just cause, by interpreting the will of the founder. Elbel de Euchar. 216; L. 329; Lugo, Resp. Mor. l. 5, d. 9, d. 26.

195 Is there an obligation of choosing the more worthy for benefices? - It is certain that those who promote less worthy men to bishoprics and cardinalates are in no way excused from mortal sin. This is had from Trent s. 24, c. 1 de R., confirmed from proposition 47 condemned by Innocent XI. "From this it is clear that Pontiffs and kings who do not promote the more worthy to the aforesaid dignities do indeed sin gravely. The reason is that, since the aforesaid benefices or dignities have been instituted for the common good of the Church, those greatly detract from it who omit choosing the more suitable for the governance of Churches." L. 91. The same must be said of the Minister of cults who proposes to the Prince, and of Bishops who are consulted by Governments, unless they suggest those whom they judge more worthy and more useful to the Church. It is likewise certain that Bishops are equally held to choose the more worthy for curate benefices. The reason is the same; Trent s. 24, c. 18; S. Pius V, C. In conferendis, March 18, 1567. But the greater worthiness of those to be chosen is not to be taken absolutely, but respectively to the utility of the Church. Wherefore the more worthy is understood not as he who is more learned, but he who is more apt and useful than the others for fulfilling the functions annexed to the benefice. L. 92; S. Th. 2. 2. q. 185, a. 3; Quodl. 4, a. 15; Quodl. 6, a. 9; Quodl. 8, a. 6.

Do Bishops sin mortally by choosing less worthy men for simple benefices, with the more worthy omitted? - There is a twofold opinion. "The first probable opinion denies it, because only a modest damage is brought upon the community.... The second opinion, however, more common and more probable, teaches that under grave obligation the more worthy are to be chosen even for simple benefices.... The reason is that the utility itself of the Church, on account of which benefices were instituted, of itself demands that the more worthy be promoted; otherwise clerics would apply themselves little to rendering themselves more worthy, and thus the utility of the Church would be greatly deficient.... Nevertheless doctors limit this and say that it is not a mortal sin: 1. If the more worthy is passed over not everywhere, but once or twice.... 2. If the excess of worthiness is small.... 3. If the benefices are of small moment.... 4. If by law of foundation someone must be chosen from some family, college, or town.... 5. If it is foreseen that the more worthy will soon leave the benefice." L. 93-96. Add: 6. If no certain hope appears that the more worthy is going to be elected, it is expedient to vote for the less worthy, if this other would certainly be elected. For by dissenting, one would sow nothing other than enmities and discords. Indeed, one must even vote for the less worthy if otherwise an unworthy one would be elected. And, if no worthy one occurs, it is permitted even to confer the benefice on an unworthy one, if both necessity presses and it is hoped that he will be useful, or more useful than harmful, or if a more unworthy one must be excluded. Ferraris v. Beneficium, a. 5, n. 28.

Are lay patrons, not kings, held under mortal sin to present the more worthy for curate benefices? - "The first opinion, which Paludanus and Garcias, P. Navarro and others hold, denies that they are held to present the more worthy, whether the benefice is simple or curate." For the Council of Trent imposes no other burden on a layman than to present a suitable one. "But one must altogether hold with the second opinion that in curate benefices the patron, even a lay one, is held under grave obligation to present the more worthy. This seems certain to me, because in these benefices the same reason indeed runs which does in episcopal benefices, for which Trent has already declared, as we saw above, that the more worthy are to be promoted by all." Lay patrons, not kings: for "it is certain that patrons of bishoprics, as are kings, are held to this from the cited chapter 1 of Trent s. 24 de R., as above, where the Council declared this concerning all promoting. It is certain that if patrons are ecclesiastical, they are also held to present the more worthy, as the Council sanctioned," c. 18 of the aforesaid session 24. For curate benefices: indeed, "if the benefices are simple, just as it is probable that Bishops are not held under grave obligation to confer them on the more worthy, so it is also probable that patrons are not held to this. But because it is more probable, as we have said, that those are to be conferred on the more worthy, so we also judge more probably that patrons are held under grave obligation to present the more worthy. The reason, etc." L. 97. Benedict XIV, Epistle Redditae nobis, April 9, 1745. Cf. here n. 190.

Must those resigning benefices also seek the more worthy? - "The first opinion denies it... and Lugo with Vazquez calls it probable.... The second, altogether opposite opinion absolutely affirms that one resigning is held to seek the more worthy.... The third opinion... then only admits that resignation can be made to one not more worthy, when the one resigning-to is equally worthy as the one resigning, because then no damage is inflicted on the Church. But among all these opinions, the opinion of the most learned Lugo seems more equitable to me, namely that the whole reason of fault in this point is to be taken from the reason of damage which would come to the Church, etc." L. 98, 99.

Are the more worthy to be chosen also for regular prelacies? - "The first opinion denies it, unless there is question of a generalate or perpetual prelacy... but one must altogether affirm with the common opinion.... The reason is that they are as it were Bishops." L. 100, 101; S. Th. Quodl. 8, a. 6.

He who seeks and obtains a benefice can commit the judgment concerning his own suitability and worthiness to the estimation of others, although he does not reckon himself more worthy than others, provided he does not recognize himself as certainly unworthy. S. Th. 2. 2. q. 185, a. 3; E. M.

196 Is the election of a worthy person in benefices valid, with a more worthy one omitted? - "If the benefice is simple, it is certain from the common opinion of the doctors that it is valid.... It is doubtful if it is curate. Paludanus, etc., probably deny it.... But Lugo, etc., more probably affirm that the collation is valid." L. 102, 103; S. Th. 2. 2. q. 63, a. 2 ad 3.

Parochial prebends, to be conferred by the concours prescribed by Trent, and also for Italy and the adjacent Islands the penitentiary and theological canonry, likewise to be conferred by concours from Benedict XIII, are invalidly conceded even to the simply worthy, with the more worthy or more suitable passed over. Trent s. 25, c. 18 de R.; S. Pius V, C. In conferendis; Benedict XIII, C. Pastoralis officii, May 19, 1725.

197 Is the promotion of an unworthy person invalid? - If the unworthiness regards the lack of those qualities which render one incapable, because by strict law they are required for valid attainment of a benefice, such as age, legitimacy, celibacy, clerical state, sacred order which is actually had or at least received within a year, if however it was annexed to the benefice, doctorate if it is necessarily required, that someone not be excommunicated, a murderer, a son of heretics, that he was not a public heretic or schismatic, etc., then it is clear that that election is null.

If unworthiness indicates only mere ineptitude for performing the offices inhering in the benefice itself, such as defect of knowledge, defect of upright life and reputation, exercise of a ludicrous art, etc., then the election is not, at least in the external forum, invalid by the law itself, because nothing has been defined concerning this. Nevertheless it is to be invalidated from Trent, which commanded "that ecclesiastical benefices, especially those having care of souls, be conferred on worthy and capable persons... but that collation or provision otherwise made be altogether invalidated." S. 7, c. 3 de R. Trent s. 25, c. 15 de R.; Decretals title de Filiis presbyter.; L. l. 7, n. 316; Schmalzgrueber l. 1, t. 14, n. 30, 31. Cf. 196, 909, 1116, 1240, 1317.

198 Are those who choose for a benefice a worthy person, with a more worthy one omitted, held to restore the damage brought upon him or upon the church? - The first opinion affirms that they are held to restitution; but some say that they are held to compensate the damage to the more worthy one omitted; others think the damage must be repaired not only to the more worthy one, but also to the church. The second opinion denies that they are held to restitution either toward the church or toward the more worthy one, but otherwise if an unworthy one is chosen. "Each opinion," says S. Alphonsus, "is very probable," asserting that the second is more probable to him. The reason of this second opinion is that, by that law of choosing the more worthy, there is not had, from the mind of the Church, as it were a contract with the candidates concerning choosing the more worthy, but only a most wisely had prescription that collators of benefices provide for the good of the Church in a better way. Nor do those more worthy men who have been passed over have a strict right from justice to obtain those benefices, but only aptitude. But if an unworthy one is chosen, damage is had to the church, and from damage arises the obligation of restitution or of reparation of the damage inflicted. L. 107; l. 3, n. 547, 585. Cf. 199.

199 When benefices are conferred by concours, is the one choosing a worthy person, with a more worthy one omitted, held to repair the damage to this latter? - The first opinion affirms it. The reason is that benefices are common goods and rewards of merits. The second opinion denies it. The reason is that the pact which is had in concours is not a rigorous pact, obliging according to the laws of commutative justice, but is only a promise obliging from fidelity; for benefices have been instituted especially for undertaking divine worship. But concours looks only to this, that it may appear who are worthy, who more worthy. L. 109; l. 3, n. 585; Elench. quaest. reform. q. 47.

200 Does a less worthy man, opposing himself through concours to a more worthy one, sin mortally, and is he held to restitution if he obtains the benefice? - Reply: Affirmatively, if the one opposing himself is unworthy, because he illicitly and unjustly obtains it. Negatively, if he is simply less worthy. The reason is that it does not pertain to him to discuss merits, but to the examiners and to the one conferring the benefice. And this is the mind of the Church and the common practice, that all worthy persons compete. L. 110; S. Th. 2. 2. q. 63, a. 3; q. 185, a. 3.

201 Are examiners held to denounce the more worthy to the Bishop? - The first probable opinion denies it with Lugo, etc., because from Trent s. 24, c. 18 de R., not the more worthy but the suitable are to be announced by the examiners, so that from these the Bishop may then choose the more worthy. The second opinion, more probable and more common to S. Alphonsus, affirms it. The reason is that concours is prescribed for this purpose, that the Bishop may more easily and more safely be able to choose the more worthy. L. 111; E. M.

202 Must examiners judge not only concerning the knowledge of the competitors, but also concerning the other moral endowments? - Reply: Affirmatively. "When the examination has been completed," says Trent, "let as many as have been judged by these to be suitable in age, morals, doctrine, prudence, and other things opportune for governing the vacant church be announced." S. C. C., August 2, 1607, expressly declared that examiners "gravely fail in their duty if they are judges of doctrine only, and do not inquire who before the others, by probity of morals, labors, obedience previously shown to the church, and the other endowments necessary for abundantly undertaking the parochial office, are suitable and commendable." Indeed it adds that there is no collation which has been made upon the judgment of examiners limited to doctrine alone. And Benedict XIV, Encyclical Cum illud, December 14, 1742, openly reproved the contrary abuse growing up somewhere, de Syn. l. 4, c. 8. A. S. S. v. 2, p. 81, 90; v. 11, p. 13, 127; E. M.

Synodal Examiners: At present their office is not only to examine for obtaining parishes, but also to give consent for the economic removal of pastors. They must take an oath concerning faithfully fulfilling the duty and preserving secrecy. But on occasion of the examination for parishes they can receive nothing, neither before nor after; otherwise they cannot be absolved from the vice of simony, which both they themselves and the others giving incur. In choosing examiners and pastor-consultors, from the Decree Maxima cura concerning administrative removal from office and curate benefice, can. 4, the law to be observed everywhere in the future is this: 1. If a Synod is held, in it, according to received norms, as many are to be chosen as the Ordinary by his prudent judgment shall have judged necessary. 2. When examiners and pastor-consultors have died in the interval between one synod and another, or have ceased from the duty by another reason, the Ordinary substitutes other pro-synodal ones with the consent of the Cathedral Chapter, and, this being lacking, with the consent of the Diocesan Consultors. 3. This rule is also to be observed in choosing examiners and pastor-consultors whenever a synod is not held. 4. Examiners and consultors, whether elected in synod or outside synod, fall from office after five years from their nomination, or even sooner when a new synod arrives. Nevertheless, with those things observed which must be observed by law, they can be elected again. 5. They cannot be removed by the Ordinary during the five years except from a grave cause and with the consent of the Cathedral Chapter or of the diocesan consultors.

Synodal judges: They are also to be chosen by the Bishop in Synod. If, after a year has elapsed, a new Synod is not celebrated, with the counsel of the Chapter, new pro-synodal judges are to be constituted. Cf. Benedict XIV de Syn. l. 4, c. 5, 10. To these from the Council of Trent s. 15, c. 10, ecclesiastical and spiritual causes are to be committed.


IV. On the Obligations of Bishops

203 What about the holiness, knowledge, and preeminence of Bishops? - The holiness of life of Bishops ought to be outstanding. The reason is that the episcopate is a state of perfection acquired and to be exercised. But they ought to excel in so much knowledge that they can satisfy the most grave duty of governing the diocese. Hence it is required that he be a doctor or licentiate in theology or canon law, or at least, as regards regulars, proved suitable for teaching by his superiors with legitimate testimony. Trent s. 6, c. 1 de R.; s. 22, c. 2 de R.; s. 24, c. 1 de R.; s. 25, c. 1, 17 de R.; Suarez de Rel. t. 3, l. 1, c. 15; Lugo, Resp. Mor. l. 5, d. 15; Bouix de Iure Reg. v. 1, p. 15 ff.; S. Th. 2. 2. q. 184, 185; Quodl. 2, a. 11; Quodl. 5, a. 22; Quodl. 12, a. 17; L. l. 6, n. 804.

Secular churches, pastors, and beneficiaries are held to pay the Bishop the cathedraticum, or pension, each year, as a sign of subjection and honor of the Episcopal Chair, and for sustaining the burdens of the same Chair or Bishop. The aforesaid pension, however, ought not exceed two solidi, namely twenty giulii, about 10 lire, for a giulio is worth about 50 centesimi. Cf. Benedict XIV de Syn. l. 5, c. 6, 7; Roman Council c. 6.

Functions: Episcopal functions are those which pertain to the Bishop by law or custom. They are listed in the Decree of the S. R. C., July 9, 1895, n. 3865. Likewise parochial prerogatives are those which concern the rights of pastors. They are listed in the Decree of the S. C. C., April 3, 1897, Regien.; December 20, 1902, Melev.; and in the Decrees of the S. C. R., Index, Parochus quoad iura parochialia, etc.

Cardinals: Cardinals are Princes of the Church, who provide assistance to the Supreme Pontiff in the governance of the Church; and, when the See is vacant, they elect the Supreme Pontiff. The College of Cardinals, if necessity does not press, cannot make laws, but must at once apply itself to the nomination of another Pontiff. Each has jurisdiction in his own title, but only concerning those things which pertain to ecclesiastical discipline and the correction of morals. Innocent XII, C. Romanus Pontifex, September 17, 1692. Consequently they can make laws and censures in it. Through the Constitution Apostolicae Romanorum Pontificum, April 15, 1910, the Supreme Pontiff Pius X constituted Suffragans as Ordinaries in the suburbicarian dioceses, who, in the name and place of the Cardinal Bishops, administer the diocese as other diocesan Ordinaries do, with the exceptions however noted in the same Constitution. A. A. S. v., p. 277 ff.

The print's appendix has more on this paragraph: [Apostolic Constitution Concerning the Suburbicarian Dioceses](/manuals/bucceroni/apostolic-constitution-concerning-the-suburbicarian-dioceses). (ed.)

204 What about the obligation of residing? - It is certain that Bishops, although they are Cardinals, are held to residence; and that this obliges in itself under grave obligation, from Trent s. 6, c. 1, 2 de R., s. 23, c. 1 de R., and from the open declaration of Benedict XIV, C. Ad universae. L. 121. For indeed it is a most grave matter, looking to the salvation of souls. Hence they are held to receive the duty of consecration within a brief time, namely within three months. Trent s. 23, c. 2 de R. "And thus they cannot even exchange churches, as is expressly had from canon 15 of the First Council of Nicaea, and the same is had in canon 5 of the Council of Chalcedon and in Epistle II to Anastasius." L. 76. Cf. also L. 121. But the space of time required for grave fault must notably exceed the three months permitted by Trent. L. 127.

This residence is to be understood not only materially and idly, but formally and laboriously. This is established: 1. from Trent l. c., where they are held to discharge the office enjoined upon them; 2. from the Bull Grave of Benedict XIV, Instruction 17, n. 2; de Syn. l. 7, c. 1, n. 7; l. 13, c. 8; L. 127. A Bishop satisfies the obligation of residence by residing in any place of his diocese. This is established: 1. from Trent ib., in his Church or diocese; 2. from the Bull of Benedict XIV, C. Ubi primum; L. 124; Ferraris v. Episcopus, a. 3, n. 14, who adds: "provided he goes to the Cathedral at the times prescribed by Trent s. 23, c. 1 de R., S. C. of Bishops, December 17, 1649"; except: "unless episcopal duties in his diocese call him elsewhere." Trent l. c.; Lucidi de Visit. SS. Lim. v. 1, p. 140, ed. 3; E. M.

205 What are the causes excusing Bishops from continuous and perpetual residence? - From Trent l. c. they are four: 1. Christian charity, if for example some church is placed in great danger of heresy, discord, etc., and the bishop can bring help to it. 2. Urgent necessity, if for example the bishop is placed in danger of life on account of illness, personal persecution, etc. 3. Due obedience, if for example the Supreme Pontiff calls the bishop so that he may commit some business to him to be treated. 4. Evident utility of the church or republic, for example by reason of a national council, provincial council, etc. On account of these same causes a pastor also can be absent beyond the two months conceded to him.

The causes enunciated regularly do not legitimize the absence of Bishops, except insofar as there accedes the permission either of the Supreme Pontiff, or of the metropolitan, or, if he is absent, of the older residing suffragan Bishop. But now, says Scavini vol. 1, n. 428, 6th ed., Milan 1874, from Benedict XIV, one must always have recourse to the Pope. Urban VIII, C. Sancta Synodus, December 12, 1634; Benedict XIV, C. Ad universae, September 3, 1746. Regularly; for certain cases are to be excepted. And from the Council of Trent itself, l. c., exception is made: "unless the absence has happened on account of some duty and office of the republic annexed to the bishoprics; since the causes of this are notorious and sudden, it will not even be necessary that they be signified to the metropolitan." Benedict XIV, C. Ad universae, September 3, 1746, §§ 6, 9, 20; Urban VIII, C. Sancta Synodus, December 12, 1634; L. 122 par. Insuper, 125 in fine; Lugo, Resp. Mor. l. 5, d. 13.

206 Besides the aforesaid causes, is it never lawful for Bishops to be absent from their diocese? - It is lawful for Bishops, outside the aforesaid causes, to be absent from their dioceses for two or at most three months, but this cannot be done except from an equitable cause and without any detriment of the flock, Trent l. c.; by which words, says Benedict XIV, C. Ad universae, "levity of mind, desire for pleasures, and other futile causes are completely excluded." But for this three-month absence Bishops do not need permission of the Holy See. L. 122.

207 Is a Bishop excused from residence on account of danger of contracting plague? - Reply: Negatively. And the same must be said concerning a pastor. S. C. C. and Declaration of Gregory XIII, December 13, 1576. But then the pastor can minister the sacraments to those infected by plague through others, lest the healthy, fearing the plague, refuse to confess to him, and so that he may be able also to satisfy the other duties of his office. Since superiors also, whether regular prelates, are bound by the obligation of residence, on account of the care to be carried for their own, hence they too are held in time of plague to assist their own. L. 119, 233; S. Th. 2. 2. q. 185, a. 5.

208 To what penalties are Bishops liable who transgress the precept of residence? - Besides other penalties, they are held to restitution of the fruits For they do not make them their own in proportion to the time of absence, namely if they do not reside beyond three months, without legitimate cause and the express permission of the Roman Pontiff; and they are held to expend them on the fabric of the churches, or on the poor of the place, without any other declaration. If they are absent for six continuous months they lose the fourth part of the fruits; if for the whole year, half; if longer, they are to be punished more severely. Trent s. 6, c. 1 de R.; s. 23, c. 1 de R.; Benedict XIV, C. Ad universae; L. 122, 126, 127.

209 What about the obligation of visiting the diocese? - A Bishop is bound by obligation to visit the diverse churches of his jurisdiction by himself, or through another if he has been legitimately impeded, so that he may know his sheep, as is fitting, discover their necessities, and supply the means of meeting them. He is bound to this by divine and natural law; for he is the pastor of the whole diocese, and this law cannot be abrogated by any custom. This visitation is to be made once a year, or in two years if the diocese is large. All churches and public oratories are to be visited, and also parochial churches united to monasteries. On the occasion of visitation, moreover, procuration is owed to the Bishop, which is the furnishing of those things necessary for suitable food and lodging, to be supplied by those whom they visit. He likewise has the right of visiting pious places. Regular prelates also are held to visit frequently the monasteries of their congregation and to attend to their reform. C. 3 de Relig. Domib.; Trent s. 7, c. 7, 8 de R.; s. 21, c. 8 de R.; s. 22, c. 6, 8, 9 de R.; s. 24, c. 3, 9, 10, 11 de R.; s. 25, c. 1, 8, 11, 20 de Reg.; Giraldi p. 1, s. 583, 597; E. M. Cf. Instruction for the Apostolic Visitation of the City and Italy.

Ordinaries of the Latin rite cannot admit any Oriental collector of money without permission of the S. C. de Propaganda Fide. S. C., January 1, 1912.

210 What about the governance of clerics? - A special care of watching over the life and honor of clerics rests upon Bishops. This is established: 1. from Trent s. 14, Proem. de R., s. 22, c. 1 de R.; 2. from the Encyclicals of Pius IX Qui pluribus, 1846, and of Leo XIII Etsi Nos, February 15, 1882. Bishops are held, moreover, to institute an ecclesiastical seminary and to have particular care of it. Trent s. 23, c. 18 de R.

So that a Seminary of Clerics may be erected in each diocese, the Council of Trent s. 23, c. 18 de R. decreed that the Bishop establish and tax a portion to be deducted from the fruits of individual benefices for the expenses of the Seminary, yet with the counsel of two from the Chapter, one of whom is chosen by the Bishop, the other by the Chapter itself, and likewise of two from the Clergy of the city, the election of one of whom pertains to the Bishop, and of the other to the Clergy. Lugo, Resp. Mor. l. 5, d. 21.

Bishops in Italy must observe and put into execution the Norms of the S. C. of Bishops and Regulars, January 18, 1908. According to these Norms they cannot permit students of their own diocese to carry out studies privately, or outside Seminaries dependent on them. This has also been specially forbidden to other dioceses. But Italian Seminaries are to be ordered and the studies in them handed down according to the norm of the Circular Letters of the S. C. Consistorial, July 16, 1912.

The teaching of Sacred Scripture is to be imparted in each Seminary according to the prescription made concerning this matter by Pius X, Letter Quoniam in re biblica, March 27, 1906.

But the reading of newspapers and periodicals must be interdicted to students of Seminaries, an exception being made for these latter, for some periodical of sound principles and indicated by the Bishop as opportune for the studies of the students. There ought not be lacking in it a spiritual director. Pius X, Epistle to the Bishops of Italy, July 28, 1906. Students dismissed from one seminary cannot be admitted into another. In this matter the Decree of the S. C. C., December 22, 1905, is to be observed. "Those (pastors) who live shamefully and scandalously, after they have been forewarned, let (the Bishops) coerce and chastise; and if still incorrigible they persevere in their wickedness, let them have the faculty of depriving them of benefices according to the constitutions of the sacred canons, exemption and appeal being removed." Council of Trent s. 21, c. 6 de R. "The cognition of the aforesaid (crimes)... pertains to the Bishops themselves, who can proceed without noise and figure of judgment, and with only the truth of the fact inspected." Council of Trent s. 25, c. 14 de R. In this chapter there is question of causes of clerics who are concubinarians. Benedict XIV, C. Ubi primum, December 2, 1740; E. M.

211 What about the care to be had for doctrine? - It belongs to the Bishop to watch over institutions, whether private or public, and also over the printing of books in such a way that nothing be handed down which is opposed to faith and morals. It also pertains to him by a special title to denounce pernicious books. This is openly established from his office as pastor. Trent s. 5, c. 2 de R.; Leo XIII, C. Officiorum, VIII Kal. Febr. 1896.

Modernism: It is the collection of all heresies. Bishops must watch that it be rooted out if it has been present, and must take care lest it be present. Bishops are to prevent the writings of Modernists from being published and read; especially they are not to permit them to adolescents in Seminaries and to hearers in Universities. Let them institute a council of vigilance, to meet with the Bishop every other month and on a fixed day. Its duty will be to investigate indications of modernism in books and in teachings; likewise to watch over books and journals, lest dangerous questions be treated in these with weak arguments and prejudged questions; finally, in all writings concerning the social matter. By Modernism rash and false novelties are condemned, against the doctrine of Sacred Scripture and that constantly handed down by the Fathers and Catholic Doctors; but by no means is any modern discovery whatever condemned which is proved by solid reason.

Those who are prone to the errors of modernism are to be excluded from teaching and from sacred orders. Pius X, Encyclical Pascendi, Motu Proprio Sacrorum Antistitum.

212 What about the obligation of preaching? - "As regards Bishops," says Sporer t. 3, p. 73, n. 27, "although they regularly, according to custom, are not held to preach and administer the sacraments by themselves, nevertheless they must personally watch that this be furnished through others, and besides instruct the flock by good example and come to the aid of the poor. It was said regularly, for I think that at least sometimes Bishops are held to preach, since they themselves, as Trent declares in the cited chapter 1, session 23, are held by divine law to feed their sheep by the preaching of the divine word. And this is declared by the same Council s. 5, c. 2 de R." L. 127. Likewise in Trent s. 24, c. 4 de R., it is said that the duty of preaching is the principal duty of Bishops, and the Holy Synod "commands that in their own Church they themselves by themselves, or, if they have been legitimately impeded, through those whom they shall assume for the duty of preaching... announce the Sacred Scriptures and the divine law." Cf. also Trent s. 24, c. 7 de R. Cf. 239; E. M.

Bishops must further take care that children and the uneducated be taught the catechism according to the norm of the Constitution Acerbo nimis of Pius X.

213 What about celebration of Mass and administration of the sacraments? - Reply to the first: Frequently indeed, and even daily from fittingness, and at least on Sundays and feasts from grave obligation, they must offer the Holy Sacrifice for the whole diocese. They must also often stir the people to prayer, by enjoining private and public prayers in chief necessities, by decreeing supplications, etc. St. Paul to the Hebrews 5:1. The Bishop must likewise give effort that those things be observed by all which pertain to the holy celebration of Mass. C. Quoniam final de Privil. in 6; Trent s. 22, Decree de observ., etc.; s. 23, c. 1 de R.; Leo XIII, C. In suprema, June 30, 1882; L. l. 6, n. 337; H. A. tr. 7, n. 65, 66; E. M.

Reply to the second: The Bishop is held to administer the sacrament of confirmation; and it is very fitting that he show himself easy in administering it. He is held to confer orders by himself, unless he is impeded by illness. Trent s. 23, c. 3 de R. But he is not held to administer the sacrament of penance by himself, and since he has external governance, it is better that he abstain. It suffices that he deputize suitable priests for this ministry.

The Bishop is further held to confect the sacred oils within Mass on the fifth feria of Major Week, with twelve priests joined to himself along with seven deacons and subdeacons, and in case of necessity and with an indult of the Holy See, even with a smaller number. S. R. C., July 16, 1672, n. 1448.

Before he has received the pallium, an Archbishop cannot confer orders, gather synods, bless virgins, consecrate churches, or exercise pontificals even in his own church, unless he has obtained a special faculty. C. 28 de Electo. S. R. C., August 7, 1627, n. 443.

The Bishop is held to celebrate an anniversary each year, on the day of death, for the last deceased Bishop, but not for the administrator. Caerem. Episcop. l. 2, c. 36, n. 1; S. R. C., July 22, 1908; A. S. S. v. 41, p. 593.

214 What about convoking a synod and visiting the Holy Thresholds? - The Bishop is held to celebrate a diocesan synod every year. And every three years a provincial synod must be celebrated. Trent s. 24, c. 2 de R. "Every third year, and even more frequently for necessity or opportunity, all the Bishops of each ecclesiastical province should come together, to act jointly concerning the common business of their churches." Instruction of the Secretariat of State, May 1, 1900, to the Bishops of Latin America. A report every five years is to be presented by the Bishops themselves at Rome to the Holy See concerning the state of the diocese, according to the norm of the canons and order of the Decree of the S. C. Consistorial A remotissima Ecclesiae, December 31, 1909.

A report, moreover, is specially enjoined to be made concerning the observance of the Decrees concerning the age of those to be admitted to first Communion, concerning frequent and daily Communion, and of the Motu Proprio Sacrorum Antistitum, September 1, 1910, concerning whose observance a report is also to be made by General Moderators of Religious Institutes. In Italy, however, Bishops are specially commanded to preserve carefully monuments of art and history. C. of Sixtus V Romanus Pontifex, December 20, 1585; Instruction of the S. C. de Propaganda Fide, June 1, 1877; Plenary Council of Latin America 203; A. S. S. v. 10, p. 202; Benedict XIV de Syn. l. 2, c. 5.

215 What about the power of the vicar general? - A vicar general is he who is legitimately deputed to exercise episcopal jurisdiction generally, in place of the Bishop, so that his acts are judged to have been done by the Bishop. He must be a Doctor or Licentiate in Canon Law, or otherwise suitable. A Vicar General, during his duty, is a titular apostolic protonotary. Pius X, Motu Proprio Inter multiplices, February 22, 1905.

Whatever generally the Bishop can do from ordinary jurisdiction proper to himself, but not delegated, although ordinary as being annexed to an office, the Vicar can do, who with the Bishop constitutes one tribunal. Nevertheless this general rule has several exceptions, and certain things require a special mandate. And thus the Vicar General cannot confer, suppress, divide, or unite benefices; nor can he "concede dimissorial letters, unless he has express faculty concerning this from the Bishop, or unless the Bishop is outside the province, or distant by two or at least one day's journey from his own diocese." L. 787; C. Cum nullus de Temp. ord. in 6. Likewise the Bishop can, according to his own judgment, limit the jurisdiction of his Vicar in certain cases. But it is certain from several decisions of the S. C. C. that the Vicar General can, just as a pastor can, validly assist at marriage without the special mandate of the Bishop, and can concede to another, who is a priest, faculty of validly assisting at it, since he is an Ordinary, Trent s. 24, c. 1 de R. Benedict XIV de Syn. l. 2, c. 3, 8; Schmalzgrueber l. 4, title 16, n. 90, 91, 92; L. App. de Priv. 31, 47, 58; Plenary Council of Latin America 221; E. M.

The Vicar General can likewise approve Confessors, dispense in the proclamations of marriage, and bring censures.

But the Vicar General cannot know graver criminal causes, C. 2 de Off. vic. in 6; convoke a synod, S. C. C., December 4, 1655; Benedict XIV de Syn. l. 2, c. 3; visit the diocese; absolve from cases reserved by law to the Bishop alone, C. 4 de Poen. et rem. in 6; or dispense from irregularities from a hidden delict, Trent s. 24, c. 6 de R.

Precedence above all dignities and canons not vested belongs to the Vicar General. But precedence never belongs to him, namely neither in choir nor in processions, above canons clothed in sacred vestments. S. R. C., December 2, 1690, n. 1845.

Concerning the Vicariate of the City, cf. Constitution Etsi nos of Pius X, Kalends of January 1912, A. A. S. v. 4, p. 5 ff.

It cannot be prohibited, at least speaking generally, that Vicars General of the Dioceses of North America be from the number of the Consultors, unless the Consultors are very few. S. C. Consistorial, February 27, 1914.


V. On Canons

216 What are canons? - Canons, so called because formerly they were subjected to a common rule, constitute the general council of the Bishop, and are bound by various obligations as regards divine worship, the altar, choir, and, when the see is vacant, the administration of the diocese. Canons are constituted first where there is an episcopal See, or cathedral Church. Temples which, besides the cathedral, have a college of canons are called Collegiate. Some canons are regular, who under a provost lead a common life bound by vows, and these now are found fewer; others are secular, who live separately from benefices or ecclesiastical pensions and preserve the canonical institute as regards various duties to be undertaken in the Church. Trent s. 22, c. 4 de R.; s. 24, c. 12.

Hence it is easily clear how great both the honorableness of morals and the knowledge of canons ought to be. The Archdeacon ought to be, as far as can be done, a Master in Theology, or Doctor, or Licentiate in Canon Law. The scholastic canon, obtaining the scholasteria, or having the duty of teaching, must be a Master or Doctor or Licentiate in sacred page or in Canon Law, or certainly must be suitable for such an office. The penitentiary canon must be a Master, or Doctor, or Licentiate in Theology or Canon Law, and forty years old, or otherwise the one who is found more apt according to the quality of the place. The lector canon of sacred theology, who is held to expound and interpret Sacred Scripture, must be suitable to fulfill such a duty by himself. The Council of Trent exhorts, however, that where this can conveniently be done, all dignities, and at least half the Canonries in Cathedral Churches and distinguished Collegiate Churches, be conferred only on Masters or Doctors or Licentiates in Theology or Canon Law. Trent s. 5, c. 1 de R.; s. 23, c. 18 de R.; s. 24, c. 8, 12 de R. Benedict XIII, C. Pastoralis officii, May 19, 1725, established for Italy and the adjacent Islands that the theological prebend is to be conferred on a doctor in sacred theology, or on one who at least within a year will be distinguished with the doctorate. Besides the profession of faith, cf. v. 1, n. 364, all are held to take the oath according to the formula prescribed by Pius X in the Motu Proprio Sacrorum antistitum. E. M.

To canons who have not been included among Domestic Prelates, from Chapters having the privileges of Protonotaries, cf. v. 1, n. 269 ter 1, it is conceded that collegially they indeed enjoy all privileges granted by the Apostolic See to their Chapter itself; but individually they can both wear the prelatial habit and the piano, as it is called, as is in the Letter Inter multiplices at §§ 16 and 17, and, by special mandate of the Ordinary, celebrate the Holy Sacrifice with the vesture and manner of Prelates, concerning which there is discussion ibid. at § 31. It is lawful to use this twofold power only within the limits of the diocese of which the Chapter is. Motu Proprio of Pius X, December 22, 1913.

A canon who has left a canonry and obtained another in the same church must obtain the place of the last canonry obtained, nor can he obtain the place of the one left. S. C. C., March 21, 1609; June 11, 1701; Ferraris v. Canonicatus, a. 7, n. 54.

The Bishop can entrust to clerics in sacred orders, initiated by title of ministry and endowed with a canonical benefice, some duty foreign to the benefice, for example the chaplaincy of nuns, or other ecclesiastical services of this kind. When public necessity presses, just as to other clerics, so also to canons who are strong in powers and health, he can impose the aforesaid offices, otherwise by no means conflicting with canonical duties, but altogether compatible, only for a time, and urge their execution according to the canons; yet in such a way that he uses this faculty only with prudence and discretion. S. C. C., December 4, 1913.

The Bishop can visit, correct, and amend Chapters of Cathedrals and of other major churches, and their persons, as often as there shall be need. Council of Trent s. 6, c. 4 de R.

217 What about the residence of canons? - Canons are held by the obligation of residing in their own churches. Trent s. 24, c. 12 de R.; L. 129. Now from Trent l. c. two things seem to be prescribed absolutely to canons: residence in the place and attendance at choir. Nevertheless, there are those who hold that canons not having care of souls can spend day and night outside the place of their own benefice, provided that at fitting hours they approach the church for service. And this is also established from a Declaration of the S. C. apud S. Alphonsus l. 3, n. 675 in fine.

They can be absent only for three months, Trent l. c., whether continuous or interrupted, S. C. C. 1575. "Otherwise in the first year they are deprived of half the fruits," in the second year of all fruits, etc., with the part deducted for the other offices which they did not omit. L. l. 3, n. 673. "But Bonacina says from a certain Declaration of the S. C. that canons are not deprived of fruits if they are absent only for a few days beyond three months, for a transgression of this kind does not seem such as to merit the aforesaid grave penalty of deprivation of half the fruits." L. 129. They cannot use vacations on Sundays and feast days of the whole year, nor on the days of Advent, Lent, the octaves of the Nativity and Resurrection of the Lord, Pentecost, and Corpus Christi. S. C. C., June 21, 1640. "But canons in the three months in which they are absent do not gain distributions, but they do indeed gain the fruits of the prebend, provided they resided and frequented choir during the remaining time of the year." L. ib.; S. C. C., September 14, 1829. A canon who uselessly wastes the three months conceded by Trent more probably is not held to restore the fruits of the benefice. The reason is that the Council absolutely concedes to canons to be absent for three months, with no special cause required. Not all canons can be absent at the same time on the permitted days, nor beyond a third part of the chapter, lest worship be impeded. S. C. C., March 12, 1594; June 21, 1640; S. R. C. 113 ad 2; 152 ad 7. It is indeed penal that from Trent l. c. they must be deprived of half or all the fruits, and therefore they are not to be paid before sentence. Thus Scavini, ed. Milan 1874, l. 1, n. 431, and others. S. Alphonsus requires no sentence of the judge from a Declaration of Benedict XIV. But this in reality is not sufficiently established. L. l. 3, n. 675.

If they depart from the diocese during the time permitted by the Council, they need the permission of the Bishop; but otherwise if they do not depart from the diocese. S. C. C., March 12, 1594; May 9, 1626. Canons absent from choir lose distributions. Trent s. 22, c. 3 de R.; s. 24, c. 12 de R. Distributions lost on account of absence cannot be condoned by associates. S. C. C., December 6, 1794. It is in the power of the Ordinary, beyond the conciliar months, to concede another from a just cause, S. Pius V, October 7, 1580, apud Fagnan on C. Licet n. 4 de Praeb.; indeed he can even permit a longer absence on account of an extraordinary cause, namely because of infirm health, raging persecution, or undoubted utility of the Church or of the republic. Trent s. 21, c. 3 de R.

Canons cannot serve choir through substituted outsiders, nor, when absent from the city where the Cathedral is and from its suburbs, can they mutually substitute one for another. Trent l. c.; S. C. C., May 31, 1721; L. l. 3, n. 675. But the absent are not held to substitute someone for themselves. S. C. C., March 15, 1785. L. 189; Benedict XIV, Notification 157; E. M.

218 What about the office of choir? - All canons are held in choir, instituted for psalmody, to praise the name of God reverently, distinctly, and devoutly with hymns and canticles. Nor are they excused because perhaps they are few; for the S. C. C. defined on March 13, 1696, that canons, even if few, for example two or three, are held to sing or recite the office in choir. Hence it is not sufficient that canons only be present at choir or offices; but they are held to concur themselves in song or recitation, insofar as they can, with raised voice and with pious affection of heart. Trent s. 24, c. 12 de R.; E. M.

While the canonical hours are being paid in choir, private Masses cannot be celebrated at the choral altar. S. R. C., December 20, 1878; January 14, 1888, ad 3; November 21, 1893, ad 1, n. 3814.

219 Do canons sin gravely who do not assist at choir beyond the time permitted by Trent? - Several deny it; but it must more truly be affirmed, if they are notably absent from choir beyond the time permitted by Trent, such as is not three or four days. The reason is that, as is established from Trent s. 24, c. 12 de R., the obligation of assisting does not arise from distributions, so that if they renounce these, they free themselves from every obligation; but from the primary institution of benefices, which have been instituted not on account of anyone's utility, but on account of the worship of God and for undertaking the divine ministries. L. l. 3, n. 675.

220 What are canons held to restore who are not present at choir? - Those who are absent without a legitimate and just cause do not gain distributions; these accrue to those present; and contrary custom is not admitted. This is established from C. Consuetudinem un. de Cler. non resid. in 6, from Trent l. c., and from S. C. of the Council, January 21, 1905; May 12, 1912. Moreover they must restore the fruits of the prebend, but not before sentence, even if they are absent from choir beyond the conciliar months. This is established from the same Trent l. c. For it is said: in the first year let them be deprived of half the fruits; in the second year let them be deprived of all fruits. Those who are absent from legitimate causes lose neither the fruits of the prebend nor distributions. Legitimate causes are infirmity, reasonable necessity of the body, and evident utility of the church, namely of the church concerning whose distributions there is question; not of another particular church or of the general church. But he who is absent on account of causes diverse from the three aforesaid, yet also just, for example on account of study, visitation, and other things of this kind, does indeed gain the fruits, but not the distributions. Likewise they do not gain distributions among those present, although they are absent from legitimate causes, if these from the disposition of the testator, or from statute, or from the custom of the church, are owed only to those actually present. S. C. C., June 26, 1745.

Commonly there are held as present: a canon-curate in the Cathedral or Collegiate itself, while however he is occupied in the care of the parish; the penitentiary, while in his church he hears confessions; the theologian, on the day on which he expounds Sacred Scripture to the faithful. Trent s. 22, c. 3; s. 24, c. 8 de R. To these are to be added, in Italy and the adjacent islands, those who are occupied in spiritual exercises for ten continuous days per year, namely with the permission of the Bishop, and not on those days on which it is prohibited to be vacant, namely Advent, Lent, and the principal feasts. Clement XI, Encyclical February 1, 1700. "Dignitaries or canons, beneficiaries, and all others belonging to the choir, who either give their labor to the compiling of processes of Servants of God and of Blessed persons, whether Ordinary or Apostolic, or have been called as witnesses, are to be regarded, within or outside the City, as present in choir, with office changed; and therefore they are to receive all emoluments, even eventual ones." S. R. C., November 21, 1893, n. 3812, General Decree, and July 13, 1904, General Decree, A. S. S. v. 37, p. 255 ff. "Among the emoluments to be received are also included those which are commonly called falle." S. R. C., May 25, 1909, A. A. S. v. 1, p. 502. - Trent s. 21, c. 3; s. 22, c. 3; St. Pius V, C. Cupientes, July 8, 1518; Benedict XIV, Instruction 107, n. 56; L. 130, 131; E. M.

There is a special decree concerning the discipline of choir to be observed in the City, namely the decree Decorem domus of the S. C. C., November 30, 1910. Cf. Supplement n. 215.

221 Do canons satisfy choir, so that they are not held to restitution, who indeed are present in choir, but by no means sing, or recite in a lowered voice? - It is certain that they not only lose all distributions, but are also held to restore the fruits of the prebend; yet these, again, not before sentence, and only beyond the conciliar months. Therefore it seems certain that they sin gravely, if the quantity is grave. C. Cum semper, August 19, 1741; Brief Dilecte Fili, January 19, 1748, Benedict XIV; L. l. 3, n. 675.

222 Note: The things said about canons concerning choir are to be understood also of beneficiaries who, by reason of the benefice, are obliged to choir. "It must be observed that whenever by the organ something is represented as to be sung or answered alternately to the versicles of hymns or canticles, that which is to be answered by the organ is to be pronounced by someone in choir in an intelligible voice. And it would be praiseworthy that some cantor should sing the same together with the organ in a clear voice." Caeremoniale Episcoporum l. 1, c. 28, n. 7. "Those parts, both of the divine office and of the Mass, which are omitted because of the sound of the organ, are to be said in choir in a lowered voice; but when it is not played, they are to be sung integrally." S. R. C., July 22, 1848. If the aforesaid omitted parts are not recited in a lowered voice, satisfaction is not made for the obligation of the divine office. L. 143.

Canons, properly so called, who constitute the Chapter, must be present at it when duly convoked; and it is grave if they are ordinarily absent, unless they are excused either by a just cause, or by the lightness of the business, or by the time of vacations. - "Honorary canons, as regards the use of insignia, are to be equated with titular canons when they discharge sacred ministries in the choir of the Cathedral." S. R. C., July 21, 1906; March 16, 1876. As regards canons who are Apostolic Protonotaries, cf. the Motu Proprio Inter multiplices of Pius X, February 21, 1905. E. M.

A canon can well exist without a benefice or without a prebend. These two, canonry and prebend, are distinguished. A canonry, or commonly a canonicatus, is a spiritual right which comes from the election or reception of someone as a Brother or Canon. The aforesaid right imports the right of having a seat in choir, or commonly a stall, a voice in the Chapter, and of having a prebend or competent portion of the fruits of the canonry. Therefore a prebend further imports the right to receive the annual fruits of the canonry, whether owed from the title of canonical right. Hence one who has both is called a prebendary canon. Ferraris v. Canonicatus, a. 1, n. 1 ff.

223 Can the Bishop permit that habitually not all the hours be sung? - R. In the negative, and this has already been decided several times by the S. C. C. - Lucidi, de Visitatione, 3rd ed., Rome 1883, etc., v. 1, p. 324 ff.

224 Must the Office of the Dead, of the Blessed Virgin Mary, and the Gradual Psalms be recited in choir from obligation? - R. In the negative, from the Constitution of Pius X Divino afflatu, Rubr. tit. VII, n. 2. Cf. here n. 116, 129.

225 What about the conventual Mass? - Canons are held in turn to sing the conventual Mass, and to apply it on individual days for founders and benefactors in general, and the others must be present at it. Benedict XIV, C. Cum semper oblatas. "Canons are wholly held to celebrate and sing the conventual Mass of the current office, in order that they may licitly gain the daily distributions." S. R. C., June 25, 1611; February 27, 1847. The alms of conventual Masses are not to be taken from the fruits of the prebend of individual canons, but from the mass of distributions. S. C. C., March 18, 1719, Ferrara. - If the bishop sings a solemn Mass, the hebdomadary must celebrate and apply a read Mass for benefactors. S. R. C., November 12, 1831, ad 20, n. 2682. - Lucidi l. c. v. 1, p. 305 ff.; v. 3, p. 188 ff.; L. 419; E. M. "In churches in which there is an obligation of choir, only one Mass with the assistance of those belonging to choir is always to be celebrated; and indeed of the office of the day, unless the Rubrics dispose otherwise; other Masses which up to now were celebrated with the aforesaid assistance are in the future to be read outside choir, after the proper canonical hour. Exceptions are etc." Pius X, C. Divino afflatu, Rubr. tit. XII.

Moreover in the Rubrics of the Missal, tit. 15, n. 2, as regards Masses of choir, these things are prescribed: "The conventual and solemn Mass ought to be said in the following order: on double and semidouble feasts, on Sundays and within octaves, after Terce has been said in choir; on simple feasts and ferias through the year, after Sext has been said; in Advent, Lent, Ember days, even within the octave of Pentecost, and on vigils which are fasted, although they are solemn days, the Mass of the season must be sung after None." Cf. ib. nn. ff.

Therefore the celebrant is held to read Mass at another altar, but in the same church, and then, if choir still continues, he is held to return to it. And if he celebrates Mass at the proper hour, he also gains distributions, since he is absent from choir according to the prescription of the Rubrics. "On the Commemoration of all the Faithful Departed, the office and Mass of the current day having been omitted, only the office with the Mass for the Dead is done, as is prescribed in the Appendix of the New Psalter." Pius X, C. cited, Rubr. XIII. Therefore the office and Mass of the current day are omitted.

In cathedral and collegiate churches, as regards the solemnity of Masses and Vespers, in the choral office, on recently suppressed feast days, according to the M. P. Supremi disciplinae of Pius X, July 2, 1911, the same things are to be observed as before the suppression. S. C. C., August 8, 1911. Cf. 238 bis.

226 What about the assistance owed to the Bishop? - Trent s. 24, c. 12 de R. establishes thus concerning canons of Cathedrals: "All are to be compelled to assist and serve the Bishop when celebrating or exercising other pontifical functions." The Caeremoniale Episcoporum, l. 1, c. 15, agrees, and declares that all canons are held to assemble in canonical habit at the designated place, and both to lead the Bishop proceeding to the church for the sake of exercising pontifical functions, and likewise to accompany him when returning. But this is to be understood when on more solemn feasts or ceremonies the Bishop comes to the Church in order to celebrate, or to be present at the sacred rite, dressed in the cappa, or to perform pontifical functions. "On other days it is enough that some from the dignities and canons receive and lead back the Bishop dressed in the cappa at the door of the church." S. R. C., June 13, 1891, Mont. Polit. ad 4. But canons are not held to assist the Bishop when he celebrates privately. - Decr. Auth. S. R. C. n. 3782, 3828; Plenary Council of Latin America 233. "The functions which the Bishop would perform in the cathedral church, if he were present, and which pertain to him, when the Bishop is impeded, absent, or deceased, pertain successively and not alternately to the dignities and canons of the same church," namely to the next more worthy dignity of the chapter. S. R. C., July 9, 1895, n. 3865.

Canons also compose the general council of the Bishop. For the Bishop, unless a contrary and true custom is present, in a particular case must ask the counsel of the canons before he issues mandates; but he does not need their consent in order to establish and urge them, unless in cases determined by law. Namely, the canons in that council do not have the right of deliberative vote, but merely of consultative vote. For thus Benedict XIV, de Synod. l. 13, c. 1, n. 8, 9: "Much in this matter is to be deferred to the custom of places.... It is certainly not necessary that the Bishop, about to promulgate new laws, should demand the opinion of the whole clergy; but it is enough if he asks the counsel of his own chapter, although he is not held to follow it.... Indeed the Bishop will even be freed from the obligation itself of seeking the chapter's counsel, if by legitimately prescribed custom he has acquired for himself the right of establishing and publishing laws without consulting the chapter." S. R. C., July 12, 1892, n. 3782; E. M.

227 What about the office of canons when the See is vacant? - When the episcopal See is vacant, the whole jurisdiction of the bishop, except those things which savor of innovation or alienation, and likewise except the erecting of confraternities and the approving of their statutes, whether that jurisdiction is ordinary or delegated by law, passes to the chapter, and from it to the capitular Vicar, to be elected within eight days, so that the chapter cannot retain for itself even the smallest part of jurisdiction. From decrees of the Holy Office, November 24, 1897; April 20, 1898; June 22, 1898, the faculties habitually granted by the Holy See to the Ordinary, either for a predetermined time or for a determined number of cases, also pass to the capitular vicar. Nevertheless he cannot undertake visitation before a year has elapsed from the last Sacred Visitation; nor convoke a synod before a year has elapsed from the last synod; nor grant dimissorial letters for tonsure or orders within the year, except to those who are pressed, i.e., laymen presented to an ecclesiastical benefice, and clerics who by reason of a benefice obtained must receive some order within the time defined by law or by the documents of the foundations. "Yet the chapter, when the See is vacant, can, even within the year, give testimonial letters to someone who from elsewhere has permission to receive orders. Probably it can also give someone permission to be initiated by first tonsure, because tonsure is not an order.... But that which the chapter can do, when the See is vacant, it cannot do through itself, but through the elected vicar." L. 788. Nor likewise can it confer benefices, except benefices of lay patronage, bestow indulgences, or perform episcopal functions which pertain to the bishop in the cathedral, S. R. C., April 22, 1871, n. 3247, etc. - The office of the capitular Vicar ceases as soon as the new Bishop has presented the letters of institution to the chapter of his church and has obtained possession of it; but the favors granted by him remain, so long as they have not been revoked. - The capitular Vicar is to be elected as one "who at least is a doctor or licentiate in Canon Law, or otherwise, as far as can be done, suitable." Trent s. 24, c. 16 de R. He who performs the office of capitular Vicar will be a titular Protonotary only while this office lasts. - From S. R. C., November 12, 1831, Marsorum ad 32, the decree having been preserved in the most recent edition, he is not held to celebrate Mass for the people. - Decret. tit. Ne Sede Vac.; C. 1, 14 de Maior.; Reg. 2, 11 Canc. Apost.; Trent s. 7, c. 10 de R., s. 24, c. 16 de R.; Pius IX, C. Rom. Pontifex; Plenary Council of Latin America 212-214; S. C. Indulg., November 15, 1878; November 23, 1878; A. S. S. v. 11, p. 353; Benedict XIV, de Syn. l. 2, c. 9; Sanchez, de Matr. l. 3, d. 28, n. 5; L. l. 6, n. 788; E. M.

227 bis. Both within and outside the Cathedral, honors and distinctions above the chapter, which are used for the bishop's vicar general, do not belong to the vicar general if he proceeds collegially with the chapter. S. R. C., April 22, 1871, n. 3247. Canons who have renounced their canonry can be enrolled among honorary canons by the Bishop, after the chapter has been heard. S. C. de Prop. Fid., July 7, 1904.


VI. On Pastors

228 What about pastors and their residence? - Here a pastor is called a cleric to whom the actual care of souls has been entrusted, in the internal forum and in a certain part of the diocese legitimately erected as a parish, even if he is removable or for a time takes the place of his Bishop; hence his office is the office of shepherd. When the care of souls is habitually in the hands of another, e.g., in the hands of a Chapter, he who actually exercises this care is properly called a vicar. - Pastors are held to make the profession of faith before the Bishop or his vicar general, within two months from taking possession of the benefice, unless they made it in the conferral itself of the benefice, from Trent s. 24, c. 22 de R. But now from S. C. C., March 1, 1910, before entering possession of the benefice it is to be made. They are furthermore held to take the oath according to the formula prescribed by Pius X in the Motu Proprio Sacrorum Antistitum. Cf. vol. 1, n. 364.

The pastor has the right to administer baptism, extreme unction, and viaticum, as well as to assist at weddings, to receive tithes and funeral emoluments; likewise he has the right to bless homes on Holy Saturday and to undertake public processions. Pastor consultors are to be used for the revision of acts in administrative removal from office and a benefice with care of souls, S. C. Consistorial, decree Maxima cura. "Insofar as pastors receive a supplement from the Government in compensation for tithes, and it equals the tithes which they formerly received, the remainder which is provided by the faithful is to be expended for pious causes, at the judgment of the Ordinary." S. Penitentiary, November 20, 1902.

The first obligation of a pastor is personal residence. Otherwise he cannot fittingly feed his flock. Therefore non-resident pastors are not excused from grave fault and from restitution of fruits, as Trent declared, s. 23, c. 1 de R. "The same things altogether, even as regards fault, loss of fruits, and penalties, concerning lower curates ... the Sacred Synod declares and decrees (as for Bishops); yet in such a way that whenever it happens that they are absent, the cause having first been known and approved by the Bishop, they leave a suitable vicar approved by the Ordinary himself, with due assignment of pay. But they are not to obtain permission for departing, to be granted in writing and gratis, beyond the time of two months, unless from a grave cause." Trent s. 24, c. 13 de R.; L. 123, 126-128; Ithur. Cas. 45, n. 56, 58; Benedict XIV, Notification 17; St. Thomas 2. 2, q. 185, a. 5; Quodl. 3, a. 17; E. M.

229 You will resolve: "For the proportion of time of absence they do not make their fruits their own." Trent ibid. And these, neither residing materially nor formally, nor fulfilling their office through another, lose them before every sentence of a judge. For "they are held for no other reason than the contract entered into between themselves and the church, from which the fruits of benefices are given to them under the condition of residence; when this has not been fulfilled, even without fault, such pastors in no way acquire such fruits." L. 127.

Therefore they are held to restitution, although they received them in good faith, unless however they also consumed them in good faith and did not thereby become richer. - He who does not reside materially, but fulfills his office through another suitable person, loses the fruits after the conciliar two-month period, but by no means loses them within the conciliar two-month period of absence. He who resides materially but not formally, if through no other priest he discharges his offices, does not make the fruits his own by natural law itself. If he provides these through another, whether he loses them by canon law is not sufficiently established. St. Alphonsus, 127, affirms it, because residence is not understood unless formal; Garcias and Reiffenstuel deny it, because, in its proper meaning, not to reside is to be absent. And D'Annibale, ed. 3, p. 1, n. 304; p. 3, n. 174, says this is "more equitable and truer." Restitution is to be made to the fabric of the church, or to the poor of the place. Trent l. c.

230 Note: For absence through two months, whether continuous or interrupted, an equitable cause is required, but not a grave one, if nevertheless no harm follows to the parish from it, and with the time of plague excepted. Gregory XIII, October 12, 1576. Yet he who departed without an equitable cause, not beyond the two-month period and without harm to the parish, is held only by light fault. But it would be grave to be absent even for two or three days, even if no one actually were sick, with no vicar left, if other priests are lacking in that place. Beyond the two-month period the Ordinary can indeed give permission, but from a grave cause, and not for much time, but for two or three months. The S. C. C. has often judged as legitimate a permission given by Ordinaries to the sick for four months. D'Annibale l. c. 173; St. Thomas, Quodl. 12, a. 28. "Commonly the doctors say from declarations of the S. C. that a pastor is not reputed to reside if he does not by himself exercise the more principal offices, namely the administration of the divine word, of the sacraments, etc." L. 127. Cf. Ithur. Cas. 45, n. 61, 62. Yet he can be assisted by vicars, if the parish were large and he could not conveniently accomplish all things by himself, especially in those things which have greater inconvenience, such as going to the sick at night, preaching, teaching children, hearing confessions, etc. But he must use coadjutors as if associates, and therefore he himself also must provide these things when a just impediment ceases, especially if he has been requested; otherwise he is not without grave fault. If a pastor alone is not sufficient for undertaking his offices, he must join other priests to himself. But he must renounce the parish, or at least must assume a coadjutor, if because of old age and chronic infirmity he cannot discharge parochial offices.

Trent s. 21, c. 4 de R.; C. 5, 6 de Cler. aegrot.; C. un. e. t. in 6; C. Apostolici ministerii of Innocent XIII, n. 9 ff. - Pastors must live in the house of their own church, if it is there; but if it is not there, they must reside in another house which is within the limits of the parish, at least morally, namely one which is so near the parish church that he can conveniently serve it, and to which the parishioners can easily have recourse to him for receiving the sacraments. L. 124; Ithur. Cas. n. 45, n. 57. As is established from several decisions of the S. C. C., a pastor is not excused from residence within the limits of the parish because of bad air, or infirm health, or old age, or because the parish is scanty, or because only three or four inhabitants remain. D'Annibale l. c. n. 172. - Trent s. 7, c. 3 de R.

231 Is the aforesaid permission in writing altogether required, so that it is not valid if it is had orally? - Lessius and others deny it, and St. Alphonsus does not think this opinion improbable, while La Croix judges it probable. The reason is that although Trent requires permission in writing, nevertheless it is not established that it requires this formality for the validity itself of the act. L. 123.

232 Can a pastor, having a just cause for departing, be absent during the said two months without the express permission of the Bishop? - The first opinion affirms it, and Lessius, La Croix, Azor, and others think it probable. The reason is that from Trent any honorable cause suffices for an absence of two months; nor is the permission and approval of the Bishop required for such an absence, but only for absence beyond the two-month period, for which the Bishop must approve the gravity of the cause. Besides, absence through a two-month period is regarded by the Council as small matter, for it comprehends it by the word aliquantisper, for a little while. Therefore, to be absent for two months from a just cause, without the Bishop's permission, would at least of itself not exceed a venial sin. And indeed Trent s. 23, c. 1 de R. had established that Bishops are so held to personal residence that they cannot be absent except from those four causes indicated above, and approved by the Supreme Pontiff, or by the Metropolitan, or by the older Suffragan Bishop. Likewise it had established that Bishops can be absent for three months, even when the aforesaid causes do not exist, provided however that this be done from an equitable cause and without harm to the flock, because this brief absence is not judged contrary to the debt of residence, with no leave to be sought required. Moreover, speaking of lower curates, it says that the things which it had previously established as regards Bishops are to be applied to them. The Council of Trent indeed applies some restrictions for lower curates; but as regards fault and penalties incurred ipso facto it adds nothing. Nor at least expressly does it add that leave is to be sought in that conciliarly conceded two-month period. Therefore it seems these things must be judged from what has been said. For this reason, from the mere text of the Council only this can be deduced as certain: that both Bishops and pastors sin gravely if they are absent for a notable time beyond the permitted months.

The second opinion denies it, and St. Alphonsus follows this. The reason is that although a grave cause is not demanded from the Council for departing during the two-month period, nevertheless it is absolutely required that the cause be recognized and approved by the Bishop, from those words: whenever it happens that they are absent, the cause first having been known and approved by the Bishop. All the more because the pastor is prohibited by the Council from departing unless first the vicar who is left has been approved by the Bishop, L. 123. Yet since that quandocumque, whenever, could be referred to the time outside the two-month period conceded by the Council itself, and the cause to be known by the Bishop is certainly nothing other than that grave cause by which a pastor can be absent even outside the two-month period, and not that equitable cause by which he can depart during the two-month period from the Council itself, hence an entirely valid argument does not seem to be taken from it; nor from the fact that, although the vicar can be chosen by the pastor himself, nevertheless he must be approved by the Bishop, if he should leave in the service of the parish a steward or suitable vicar already previously approved by the Bishop, and who actually would already be found there. Nevertheless the S. C. C. has constantly responded that express permission of the Bishop is necessary, even if he wishes to be absent for a week and for two days. Benedict XIII also declared the same in the Roman Council, tit. 17, c. 6. But for absence through two days or three days, from custom received in many places, no permission is required. Therefore the statutes of each diocese are to be attended to, Benedict XIV, Notification 17, n. 12. "Moreover, says the same St. Alphonsus, 123, a pastor will licitly be able to be absent for a short time without permission, if some necessity occurs which does not allow delay for approaching the Bishop, provided he leaves a suitable vicar.... Likewise from smallness of matter a pastor will be able to be excused at least from mortal sin, if he departs for a moderate time, as the doctors commonly say, provided he does not leave the sick in the article of death. But how much this moderate time is ... they commonly admit that a pastor who is absent without permission for 6 or 7 days does not sin gravely, provided however that a suitable vicar has been left; indeed Cont. Tournely, Cabassut, Sanchez, etc. extend this up to 15 and 20 days." E. M.

233 What are the grave causes excusing pastors from residence beyond the permitted two-month period? - They are those same four which excuse Bishops from Trent, namely Christian charity, urgent necessity, due obedience, and evident necessity of the Church or of the republic. L. 125; Ithur. Cas. 45, n. 58-60.

234 What about the visitation of the parish; about the care of the poor and the sick? - The pastor is held by the obligation of visiting the parish, insofar as he must know his sheep. "By divine precept," says Trent s. 24, c. 1 de R., "it has been commanded to all to whom the care of souls has been committed to know their sheep." Hence pastors must make books of marriages, of those baptized, of those confirmed, of the state of souls, and of the dead. As regards marriages to be noted, those things are to be observed which are contained in the Decree Ne temere concerning Marriage, § IX. And from the same Trent l. c. one of the duties of the care of souls is "to bear paternal care of the poor and of other miserable persons." Moreover, from the Roman Ritual, On the Visitation and Care of the Sick, "the pastor ought first of all to remember that the care of the sick is not among the least parts of his duty. He ought altogether to have special care of them, since for them the work of a pastor is especially necessary." He is furthermore held to carry out the dead and render them their due rites, and if they were poor, entirely gratis. - Trent s. 24, c. 1 de R. M.; L. 160; Monitor Ecclesiasticus v. 24, p. 354 ff.; E. M.

From the Decree Ne temere of the S. C. C., August 2, 1907, § IX, 2, the pastor is held to write the contracted marriage in the book of marriages and of the baptized. And if someone was baptized elsewhere, he is held to transmit notice of the marriage to the pastor of that place, so that the marriage may be entered into the baptismal book.

Parochial attestations: "Pastors are not to omit demanding a baptismal testimony from those contracting marriage, if this was conferred on them in another parish. The notice of the celebrated marriage to be transmitted to the baptismal pastor is to carry with it the written names and surnames of the spouses and of their parents, the age of the contracting parties, the place and day of the wedding, and the names and surnames of the witnesses who were present, and is to have the subscribed name of the pastor with the parish seal added. The inscription is accurately to indicate the parish, diocese, town or place of baptism of the spouses, and those things which pertain to writings being safely transmitted by public carriers. If perhaps it should happen that the baptismal pastor, in receiving the notice of marriage, discovers that one or the other of the contracting parties is already bound by another marriage, he shall indicate the matter as quickly as possible to the pastor of the attested marriage." S. C. de Sacram., March 6, 1911. - It is lawful for pastors to write out authentic copies of baptismal attestations from the parochial book at the petition of the faithful, the customary taxes having been received, yet they are to be recognized and approved by the respective Ordinaries, and are not to be consigned in the registers of another parish and diocese, unless by the command of the Bishop or of his delegate, who is to recognize the authenticity of those copies together with the promoter fiscal. S. C. C., July 3, 1909.

Emigration: A committee of emigration is to be constituted in each diocese of Italy for workers migrating to foreign nations. The pastor must have a special and almost continual care of them, both before they set out and after they have set out and when they return to their homeland, according to the norms handed down in the Letter of the Secretary of State, Uno degli argomenti, September 8, 1911.

235 What about correction and admonition? - Pastors are held under grave obligation to correct and admonish their sheep who are in mortal sin, or in the proximate danger of it, even with risk to their own life, and not only in their extreme, but also in their grave spiritual necessity; if however 1. there is hope of amendment; and 2. although there is no hope of amendment, nevertheless the omission of admonition would turn to the common harm and would make others more bold for sinning. The reason is that not only from charity, but also from justice, by reason of the office and stipend which is given to them, they are most strictly obliged to come to the aid of subjects constituted in spiritual necessity. They are furthermore held to inquire whether anyone is in such necessity. For the salvation of each sheep has been committed to the pastor. But if pastors are held to the office of correction, much more Bishops are. - Trent s. 6, c. 3, 4 de R.; s. 13, c. 1 ff. de R.; St. Thomas 2. 2, q. 33, a. 3, 2 ad 4; 4 d. 19, q. 2, a. 1; L. l. 2, n. 40.

236 What about prayer and the celebration of Mass? - The pastor is held frequently to pray for his subjects, that he may implore for them the graces necessary for salvation. For as Bishops are held to this by divine law, since they have the care of souls in all its fullness, so also pastors are held to it, to whom the Church commits, from obligation, the care of souls to be exercised, and without a limitation which would exempt them from the burden of praying and celebrating for the flock. But specifically the pastor is held to celebrate Mass: 1. as often as the people must hear it, Trent s. 23, c. 4 de R.; 2. as often as it is necessary to bless marriages, in both cases under grave obligation; 3. several times in the week, though how often is not established. Yet it is established that the Bishop can compel them under grave obligation twice or three times, if the parish is populous and other Masses are not celebrated in it; not likewise at funeral rites, unless an alms has been given. - L. l. 6, n. 314; Benedict XIV, Instruction 44, n. 9; de Syn. l. 12, c. 7, n. 7.

237 Must a pastor also apply Mass for the people? - Pastors must celebrate for their sheep on all Sundays and feast days on which the faithful must hear Mass, although in some places it is permitted that servile work can be done, indeed although those feasts have been abrogated or transferred, just as then, with the Constitution Universa of Urban VIII, September 5, 1642, and the Decree of Clement XI, December 6, 1708, they were in their full force; unless perhaps the divine office, of which the principal part is Mass, has been transferred with solemnity to the Sunday day. Nor do contrary custom, even immemorial, nor the small revenues of the parish, nor the infirmity of the pastor excuse. Nevertheless, if the pastor is so poor that he does not have fruits suitable for support, he can, with the Bishop's consent, accept an alms, while celebrating for the people during the week. This is established from Innocent XII, Brief Nuper; Benedict XIV, C. Cum semper oblatas, August 19, 1744; Pius IX, C. Amantissimi, May 3, 1848; L. l. 6, n. 313, 325; E. M.

238 Note: Not only pastors are held to this obligation, but also vicars deputed by the Bishop to parochial care with a certain assignment of fruits, whether perpetual or temporary and removable, and likewise curates appointed as stewards, and also vicars deputed by the Bishop, while the parish is vacant, to the care of souls until the election of a new rector of the church; and all these whether they are seculars or regulars. But ecclesiastical superiors, secular or regular, chaplains of monasteries, or of prisons, or of hospitals, etc., are not held to make the sacred rite for subjects. Nor likewise are coadjutors of pastors and missionaries in places of missions held, provided it is not a question of places in which parishes have already been erected and missionaries have been sent to those places to take the place of legitimate pastors. Nor is it established that military chaplains in Spain are held. S. C. of the Council, May 22, 1909. As regards prelates of regulars, the question was twice proposed before the Holy See, and it remained without solution. - If from one parish two have been made, each pastor is held. If someone has two parishes, he will have to apply in each, whether by himself, if he has the faculty of binating, or through another, or on another day, if he does not have it, unless perhaps they have been united by an extinctive union. The same thing must be said of a pastor-canon on the day on which he must celebrate the conventual Mass. Benedict XIV l. c.; Leo XIII, C. In Suprema, 4 Ides of June 1882; S. C. de P. F., March 23, 1803; Giraldi, Expos. Iur. Pont. p. 2, s. 85, tom. 3.

Bishops and Abbots nullius are also held to apply Mass for their sheep, only one Mass, if they govern several dioceses or abbeys united equally principally. But those who are also pastors of some parish must apply in this parish through a vicar. Likewise apostolic vicars, in those places where dioceses have been constituted and they discharge the office of legitimate pastor. Not likewise capitular vicars. Trent s. 23, c. 1 de R.; C. cited In Suprema; S. C. de Prop. F., March 23, 1863; S. R. C., November 12, 1831.

If a feast has only been transferred to the Sunday day, as in France the feasts of Epiphany, Corpus Christi, etc., Mass will have to be applied on that day on which the office is celebrated, S. C. C., June 15, 1841; but if only the office is transferred, Mass will have to be applied on that day on which the feast is celebrated, S. C. C., April 24, 1875, e.g., the feast of the Annunciation of the Blessed Virgin Mary on Thursday of Holy Week. But if on that day another feast also is celebrated, satisfaction is made for both by the application of one Mass, just as by the hearing of it. Pius IX, C. Amantissimi, May 3, 1858.

The obligation of applying Mass for the people is personal, nor does any custom to the contrary have force, S. C. C., September 27, 1874. Yet if the pastor or Bishop is sick, or impeded by another just and legitimate cause, he can and is held to celebrate for the people through another, S. R. C., July 22, 1848, the stipend having been paid to him; and if he cannot substitute another for himself, he himself is afterwards held to apply as many Masses. S. C. C., December 14, 1859. But the pastor satisfies his obligation by a read Mass, since no prescription is found that it must be a solemn or sung Mass; nevertheless he must celebrate it in his own parish, and not in another church, any custom whatsoever to the contrary notwithstanding. S. C. C., September 15 and November 17, 1629. But a pastor legitimately absent from his parish on a feast day satisfies his obligation by celebrating Mass for his people in the place where he is staying, provided that another priest celebrates in the parish and explains the word of God. S. C. C., December 14, 1872. Bouix, de Paroch. p. 550 ff.; Ferraris v. Parochus, a. 3, n. 1; E. M.

238 bis. Note: On the feasts very recently suppressed by the Motu Proprio Supremi disciplinae of Pius X, namely Corpus Christi, the Purification, Annunciation, and Nativity of the Blessed Virgin Mary, St. Joseph Spouse of the same Blessed Virgin Mary, St. John Apostle and Evangelist, and the Patron of each place or diocese, the obligation remains of making the sacred rite for the people. S. C. C., August 8, 1911.


	"When some suppressed feast falls on a Sunday day, or on a day impeded by a feast of a higher rite, those having the care of souls are not held to apply Mass for the people on the day to which the same feast is transferred."



	"When some feast is transferred, as regards office and Mass, as to its proper place onto another day, in churches in which choral service is provided in alternate weeks, the obligation of common choir and distributions, if there are any, are not transferred to the same day, unless, as regards distributions, the express will of the founders, a particular statute, or legitimate custom stands in the way." S. C. C., December 13, 1913.





A pastor-canon on those feast days on which, as a canon, he must celebrate the conventual Mass, which is to be applied for benefactors, can and must through another supply the obligation which he has as pastor of applying it for the people. Benedict XIV, C. Quum semper oblatas, August 19, 1744; S. C. C., August 24, 1867.

To supply pious legacies abolished in France, it has been established in a perpetual manner that in individual years, on one of the Sundays of the month of November, in all churches of France, a Requiem Mass be celebrated for the aforesaid end. Pius X, July 6, 1910.

239 What about preaching? - From Trent s. 5, c. 2 de R., "all Bishops ... and all other Prelates of churches are held by themselves, if they have not been legitimately impeded, to preaching. Archpriests also, parish priests, and whosoever obtain the care of souls, by themselves, or through other suitable persons if they have been legitimately impeded, at least on Sundays and solemn feast days, are to feed the peoples committed to them, according to their own and those people's capacity, with salutary words, by teaching those things which it is necessary for all to know for salvation, and by announcing to them, with brevity and easiness of speech, the vices which they must decline and the virtues which they must follow." St. Alphonsus, l. 3, n. 269, after relating these words, says: "Hence I do not doubt that the aforesaid precept obliges both Bishops and pastors gravely and absolutely.... Yet the doctors commonly admit smallness of matter in such a precept.... Hence it seems not improbably held that pastors do not sin gravely who sometimes omit preaching; otherwise, however, they say, if they omit it for one whole continuous month, or for three discontinuous months in the year. All the more because in Trent, said s. 5, c. 2, at the end, it is said that if the pastors themselves, having been admonished by the Bishop, have failed in their office for the space of three months, they are to be compelled by censures, etc., to fulfill their office. From this it seems that in this matter its smallness has a greater latitude." - Trent s. 24, c. 4, 7 de R.; Ithur. Cas. 45, n. 63; Ferraris v. Parochus, n. 2, n. 72; E. M.

Pastors are especially held to observe those things which have been prescribed concerning preaching in the last part of the Motu Proprio Sacrorum Antistitum of Pius X. Cf. 245 bis.

240 Note: If a pastor is sick temporarily, he can be excused. But by no means is he excused because such a custom flourishes in that place, or because few hearers are present, or because frequent sermons are held in nearby churches. Constitution Apostolici ministerii of Innocent XIII, cited by Benedict XIV, Instruction 10, n. 3. - A pastor who reads pious books to the hearers does not discharge his duty of preaching, because reading is not preaching. Yet he is not held to holding a formal sermon to the people. S. C. C. apud Benedict XIV, Notification 10, n. 3; Trent s. 5, c. 2 de R.; Ithur. Cas. 45, n. 67, 69. - It will belong to the prudence of the Bishop to dispense over this matter on more solemn feasts. S. C. C., April 1, 1876. Benedict XIV, Instruction 27; S. C. Bishops and Regulars, July 31, 1894; A. S. S. v. 27, p. 162.

241 Are pastors held under grave obligation to catechize? - R. In the affirmative. Thus it is established from Trent s. 5, c. 2 de R. But expressly as regards the instruction of children it has that Bishops, "at least on Sundays and feast days, will take care that in individual parishes children be diligently taught by those to whom it will pertain the rudiments of faith and obedience toward God and parents; and if there is need, they will compel even by ecclesiastical censures, privileges and customs notwithstanding." S. 24, c. 4 de R. Cf. also ibid. c. 7; Benedict XIV, C. Etsi minime, February 7, 1742. But pastors are held still more in particular to instruct and prepare boys and girls for receiving the sacraments of penance, confirmation, and first communion. A. S. S. v. 37, p. 425 ff.; A. S. S. v. 13, p. 513; v. 15, p. 236; E. M.

241 bis. Note: The Supreme Pontiff Pius X, in the Encyclical Letter Acerbo nimis, April 15, 1905, by his supreme authority constituted and strictly commanded that the things which follow be observed and executed in all dioceses: "I. All pastors, and generally as many as have the care of souls, on Sundays and feast days through the year, with none excepted, for the space of a whole hour, are to instruct boys and girls from the catechism booklet concerning those things which each one must believe and do in order to obtain salvation.

II. The same, at fixed times of the year, are to prepare boys and girls for rightly receiving the Sacraments of Penance and Confirmation, by continuous instruction through several days.

III. Likewise, and altogether with special zeal, on all ferias of Lent, and on other days after the Paschal feasts if there is need, by suitable instructions and exhortations they are so to instruct young boys and young girls, that they may first receive holy things from the altar holily.

IV. In all and individual parishes a society is to be canonically instituted, which is commonly named the Congregation of Christian Doctrine. By it pastors, especially where the number of priests is small, will have lay helpers in handing on catechesis, who will devote themselves to this teaching, both from zeal for the glory of God and in order to gain the sacred indulgences which the Roman Pontiffs have most generously granted.

V. In larger cities, and especially in those where universities of studies, lyceums, and gymnasia are open, schools of religion are to be founded for instructing in the truths of faith and the institutions of Christian life the youth who attend public schools, where no mention of religious matters is introduced.

VI. But since, especially in this time, more advanced age no less than childhood needs religious instruction, all pastors and the rest who have the care of souls, besides the customary homily on the Gospel, which is to be had on all feast days in the parochial Mass, at that hour which they judge more opportune for the attendance of the people, except only that hour in which children are instructed, are to institute catechesis for the faithful, in speech indeed easy and accommodated to their capacity. In this matter they will use the Tridentine Catechism, in that order, of course, that within the space of four or five years they treat the whole matter which is concerning the Creed, the Sacraments, the Decalogue, Prayer, and the precepts of the Church."

242 What about the administration of the sacraments? - Pastors are held, by themselves, to minister the sacraments personally, not only when the time of precept and of grave necessity is pressing, but also, as regards the sacraments which can be repeated, as often as the sheep ask duly, or not unseasonably, unless they are legitimately impeded, or can provide for them through another without inconvenience and offense of those asking. Trent s. 21, c. 4 de R. Cf. 360 ff. - "Pastors are held under grave obligation diligently to examine midwives, whether they know the things necessary for baptizing.... For it belongs to them by office to be present to women giving birth, and not rarely there occurs to them the occasion of ministering baptism in necessity." L. l. 6, n. 117. The same is established from the Roman Ritual on Baptism. - Pastors are held to be present at marriages, and to provide all things, as far as is in them, so that they be done rightly. Roman Ritual on the Sacrament of Matrimony; L. l. 6, n. 54. - Cf. A. A. S. v. 2, p. 218, VI; E. M.

243 What about the vicars of pastors? - Vicars of pastors, since they take the place of pastors, either as regards the whole parochial office or only as regards part of it, are held by the same obligations as pastors themselves, yet with due proportion; and besides, they owe reverence and obedience to the pastor himself. - Trent s. 21, c. 4 de R.; L. l. 1, n. 335 in fine.

244 Can a vicar depart, at least for a short time, without the pastor having been warned? Can he delegate another priest? Can he, when the pastor has died, undertake all sacred functions as before? - R. To the first: In the negative, because the reason of right order, and also of necessity, requires that the pastor himself not depart from the parish without the vicar being warned, who could supply for the pastor if the case should occur. Therefore a fortiori, if the question is about the vicar, since he is constituted under a certain guardianship of the pastor.

R. To the second: In the affirmative, since he is delegated to the whole class of causes. Cf. v. 1, n. 254. For the vicar in the present case is constituted by the Bishop himself, that he may assist the pastor in all things and supply for him. But from the Decree Ne temere, at present the vicar of the pastor cannot assist at marriage and betrothal unless delegated by the pastor himself or by the Ordinary, "that he may assist at marriages within the limits of his territory." - Nor likewise is the vicar held to apply Mass for the people. Plenary Council of Latin America 275; St. Thomas Quodl. 12, a. 31.

R. To the third: In the affirmative. The reason is that vicars receive every delegation from the Bishop himself. Therefore, notwithstanding the death of the pastor, the vicar can undertake all sacred functions just as before. - E. M.

The Vicar of the Pastor, or the pastor's coadjutor or cooperator, is not to be confused with the curate vicar, who exercises the whole actual care of the parish, as its true pastor, whose habitual care resides with a moral body, with a Chapter or monastery, which however cannot involve itself in the exercise of that actual care. Therefore canons and regulars with whom there is only habitual care of souls also need the approval of the Bishop of the place in order licitly and validly to hear confessions.


VII. On Simple Priests and Inferior Clerics

245 What about priests? - Simple priests are held to serve the church to which they have been assigned, and to devote themselves to the salvation of the faithful. This chiefly demands two things: to teach boys and the uninstructed the rudiments of faith, and to receive the confessions of those who are in mortal sin, if the one who by the office undertaken is held to provide these things is lacking or is not sufficient for all. This is established not only from the general obligation of charity, but also from the office itself of the priesthood, and from Trent s. 23, c. 13, 14, 16 de R., which declares that priests are not ordained except because of the necessity and utility of the Church. Hence clerics cannot be admitted to orders unless they are incardinated or enrolled in some church, Benedict XIV, de Syn. l. 11, c. 2, n. 7, 13. But no one from C. Ex quo of Benedict XIV can abandon without the Bishop's permission the church to whose service he has been assigned. Nor indeed is it lawful to depart from one's own diocese without the command of the Ordinary; and if any have departed, they can also be recalled by penalties and censures, excepting those who depart seeking elsewhere the things necessary for their support, unless provision is made for their suitable sustenance. S. C. C., March 15, 1625; September 13, 1749; August 30, 1732.

Therefore Bishops can forbid foreign priests, without commendatory letters of their own Ordinary, to minister the sacraments in their dioceses or to undertake divine services, not even regulars, and in churches of regulars, unless perhaps of the same order. Trent s. 22, decree de observ. etc.; s. 23, c. 10 de R. - L. l. 6, n. 625; A. S. S. v. 5, p. 475; v. 10, p. 474 ff.; v. 14, p. 121; v. 23, p. 608 ff.; Bizzarri, Collectan., ed. 1885, p. 89, 303, 304.

Priests who emigrate to America or to the Philippine Islands are held to observe the prescriptions of the S. C. Consistorial, March 25, 1914, A. A. S. v. 6, p. 182 ff. Besides other things which are to be observed, they must first obtain the consent of their own Ordinary and of the Ordinary of the place to which they plan to go. The matter is also to be handled between Ordinary and Ordinary by secret letters.

Priests cannot go into the Canadian region and into the United States of North America to exercise the sacred ministry among the faithful of the Ruthenian rite, unless they have been sent by the S. C. de Propaganda Fide. S. C. de P. F., August 8, 1913, art. 12, 13, 14.

No one originating from Poland can be admitted into the diocesan clergy of the United States of North America without leave of the S. C. de Propaganda Fide. S. C. Consistorial, December 9, 1909, A. A. S. v. 2, p. 102.

Likewise priests who seek Rome in order to remain there must observe the Norms constituted in the Letter of Pius X to the Cardinal Vicar, August 6, 1905. "No cleric, whether pertaining to the Roman clergy or to other dioceses, is to be assumed or chosen by anyone, even one shining with Cardinalitial dignity, for any office or benefice which requires stable or long residence in the City, unless he who wishes to choose him has first sought from the Most Eminent Vicar of the City by secret letters whether anything on the part of the Vicariate stands in the way, and has learned that nothing stands in the way. - But any provision or assignment of office otherwise made will be null and void." Pius X, Constitution Etsi nos concerning the Vicariate of the City, Kalends of January 1912.

All priests by reason of the priesthood itself are held by divine law under grave obligation sometimes to celebrate, three or four times in the year. S. C. C., November 1669. For this is the chief duty for which they are constituted. "Each one is held to use the grace given to him when it will be opportune." St. Thomas 3 p., q. 82, a. 10. And St. Alphonsus, l. 6, n. 313, calls this opinion "far the more common and safer." For there is another opinion, which excuses at least from mortal sin, provided they communicate at Easter and contempt and scandal are absent. The reason of this opinion is that there is no certainty about a precept, since the reasons of the opposite opinion are by no means convincing. But that opinion, from St. Alphonsus, "at least because of scandal, is scarcely probable in practice." Cf. Trent s. 22, c. 2; s. 23, c. 14 de R. Yet certainly it is venial without reason to abstain from making the sacred rite and from hearing Confessions, since there is the same reason for both.

In common necessity they can also be compelled by their own Ordinary to make the sacred rite on feast days and to minister the sacraments; indeed, if pastors are not sufficient for this and others are lacking who could be joined to them as coadjutors, to teach boys the rudiments of faith, to preach, and to have the care of souls. - Constitutions of Benedict XIV, Declarasti nobis, March 16, 1746, Etsi minime; S. C. C., March 18, 1578; Roman Council, year 1725, tit. I, cap. 5; Trent s. 24, c. 18 de R.; St. Thomas Quodl. 12, a. 27, 28, 30; A. S. S. v. 14, p. 409; v. 17, p. 288; A. A. S. v. 2, p. 911 ff. "No one, whether secular or regular, even in the churches of his own orders, may presume to preach against the opposition of the Bishop." Trent s. 24, c. 4. Cf. also s. 5, c. 2 de R.; Clement VIII, C. Superna; St. Thomas Quodl. 12, a. 27. Preaching is to be had according to the norms proposed by the S. C. Bishops and Regulars, July 31, 1894, and confirmed by Pius X, Motu Proprio Sacrorum antistitum, September 1, 1910. "Announcing to them the vices which they must decline, and the virtues which they must follow, so that they may be able to escape eternal punishment and obtain heavenly glory." Trent s. 5, c. 2 de R.; Pius X, Letter to the Italian Bishops, July 28, 1906.

All clerics, especially priests, owe reverence and obedience to the Bishop in those things which pertain to morals and to ecclesiastical discipline. C. Conquerente 16 de Off. iud. ord.; CC. 2, 4, 9 de Maior. et obed. - E. M.

245 bis. Note: Preachers, and those chosen for holding sermons through the time of Lent, are held to take and sign the oath according to the formula prescribed in the Motu Proprio Sacrorum Antistitum of Pius X. If it is a question of priests of their own diocese, Ordinaries are to take great care that the same are never admitted to that duty of preaching unless first they have been approved concerning life, knowledge, and morals, that is, unless after a trial has been made, or by another suitable method, it has been established that they are suitable. But if the matter concerns priests of another diocese, they are to allow no one to ascend the pulpit, and this especially on solemn days, unless it has first been established from the written testimony of their own Ordinary or religious Superior that the same are endowed with good morals and are equal to that duty. But the Moderators of each Order are to permit absolutely no one from the pupils of their own discipline to undertake the duty of preacher, and much less are they to commend him by testimonial letters to the Ordinaries of places, unless they have a clear view of the probity of his morals and his faculty of preaching. Pius X, M. P. Sacrorum Antistitum. Bishops and Moderators of regulars cannot grant letters of commendation without note to their subjects who have somewhere been prohibited from preaching. Sacred orators who have been prohibited by Bishops in any place cannot be invited. S. C. Consistorial, September 25, 1910.

A priest can give a blessing, privately or by a private rite, to fields, animals, and other similar things.

Bishops are not to permit gatherings of priests to be held, except very rarely, and so that no discussion be made about Bishops, about the Apostolic See, and nothing be said which injures sacred power, or savors of modernism, or touches presbyterianism or laicism. At meetings of this kind no priest from another diocese is to be present, unless commended by letters of his Bishop. Pius X, M. P. Sacrorum Antistitum.

246 What about inferior clerics? - "No one doubts that if someone dared to approach sacred ordination, knowing that he has not been called by God, he could not be excused from mortal fault, both because of the grave presumption of intruding himself into the sanctuary against the will of God, and because of the certain danger of damnation to which he then exposes himself. Yet, in order that one to be promoted may be excused from fault, it is enough for him that he present a good end and offer himself to the Bishop to be tested, provided he does not certainly know that he was never called by God." L. 73. The Apostle teaches the grave necessity of this vocation thus: Nor does anyone take honor to himself, but he who is called by God, as Aaron was. Hebrews 5:4. And the sublimity of the order, the holiness of the office, and the gravity of the burden prove the same. L. 802, 803. Cf. here 255, 256. - Concerning one who receives minor orders or first tonsure with the intention of escaping the lay forum, and afterwards of returning to secular life, some, from St. Alphonsus 785, probably say that he sins venially; others more probably say that he sins mortally. Trent s. 23, c. 4 de R. - But one who neglects to follow a divine vocation does not seem able to be excused from some fault, when indubitable signs of vocation are present, because of the dangers to salvation in which he will be placed who, having despised the divine vocation, embraces the worldly state from his own will and from a motive less consonant with reason. Yet grave sin is absent, for divine vocation is an invitation, not a precept; and sufficient graces for salvation are given to all, and if someone prays as he ought, he will also obtain congruous and efficacious graces. Cf. 255 ff.; Roman Catechism on Order, n. 3, 4.

There ought to be two endowments of inferior clerics, so that they may be held worthy of sacred orders: knowledge and holiness. The first reason is that ignorance, speaking generally, in ecclesiastics harms not only themselves but also others. Yet less knowledge is required in religious destined solely for choir, such as Carthusians. Add also if someone, for example, were to be constituted in some chaplaincy in which only Mass would have to be celebrated. The second reason is that from Trent s. 23, c. 12 de R., only those are to be assumed to sacred orders "whose approved life is old age," namely who are old in virtue. And this is confirmed from the common authority of Supreme Pontiffs, Fathers, and Doctors, who all require in one to be ordained not only negative holiness, namely that he be immune from grave sin, but also positive holiness, i.e., that he be imbued with good morals. Innocent XIII, C. Apostolici ministerii. "Sacred orders presuppose holiness." St. Thomas 2. 2, q. 189, a. 1 ad 3. - L. l. 6, n. 782, 783, 892, 893; St. Thomas, Suppl. q. 36, a. 1, 2; Roman Catechism on the Sacrament of Order, n. 30-32; E. M.

The print's appendix has more on this paragraph: [On Priestly and Religious Vocation](/manuals/bucceroni/on-priestly-and-religious-vocation). (ed.)

247 Is absolution to be denied to a cleric habituated in hidden sins of lust, who wishes to ascend to sacred orders without a preceding experiment of continence? - As regards the proposed question, St. Alphonsus has these things, l. 6, n. 64 ff., where he has a dissertation on this matter, commended by Benedict XIV, de Syn. l. 11, c. 2: "1. The present and ancient law of the Church, always constant, binds both Bishops and Confessors and those to be promoted, so that when some cleric relapsed or accustomed in the vice of the flesh wishes to ascend to a sacred order, whether to the subdiaconate, or to the diaconate, or to the priesthood, although he has been sincerely converted to the Lord, and therefore can immediately be absolved, nevertheless he will not be able to receive sacred order unless for some time he gives labor to uprooting the depraved habit. And, if he persists in receiving order at once, he is not judged disposed for absolution, because he violates the law of the Church in a grave matter. 2. Yet a case can be given in which God gives the penitent such extraordinary grace of compunction, which renders him so approved that he himself can immediately assume sacred order; and therefore receive the benefit of absolution, without first being proved by experience of time.... And here it must be noted that what has been said about the vice of lust must be said the same of any other, namely drunkenness, avarice, blasphemy, hatred, etc. But that simple sanctifying grace is by no means sufficient for receiving sacred orders, but beyond it interior perfection is required, is established from the common agreement of the holy Fathers and Doctors, who with one voice demand it." But by how long a space of time, outside the extraordinary case, the relapsed are to be tested, there is no determined rule of time, since, all circumstances of person, things, and cases having been maturely weighed, the whole question is to be resolved before the Lord.

The author of the work Istruzione pei Novelli Confessori, p. 2, c. 3, n. 63, denies a positive law of the Church, and others also hold this opinion. Hence they assert that the natural law is to be attended to; since, because celibacy is attached to sacred orders by the law of the Church and by vow, one would act against the right judgment of prudence who would wish to assume so great a burden which he thinks he cannot bear. Hence the Confessor could not absolve him if he still wished to be initiated into sacred orders. On the contrary, the Confessor could absolve him if he sincerely believed that, with the help of God's grace, he could live chastely, and efficaciously proposed that he would use suitable means so that he might be freed from the depraved habit.

But although there is not given a positive law of the Church about a certain time of probation to be awaited, nevertheless there is certainly given a natural and positive law of a holiness not common and ordinary, which the nature of sacred order and the prescriptions of the Canons require beforehand, and which the perfect and perpetual vow of chastity attached by the Church to sacred orders also shows and confirms more than sufficiently. Cf. Trent s. 22, c. 1 de R.; s. 23, c. 12, 13, 14, 18; and St. Thomas 2. 2, q. 184, a. 6, 8; q. 189, a. 1 ad 3; Suppl. q. 36, d. 4 ad 3; q. 35, a. 1 ad 3, where he says: "for the suitable execution of orders, goodness of any sort is not sufficient, but excellent goodness is required." If for execution, therefore also for reception. Hence the Angelic Doctor immediately adds: "so that just as those who receive order are constituted above the people by the grade of order, so also they may be superior by the merit of holiness. And therefore grace is pre-required which suffices for this, that they may be worthily numbered among the people of Christ. But in the reception itself of order a more ample gift of grace is conferred, by which they are rendered suitable for greater things." And the Roman Council, tit. 6, c. 3: "Those who are about to approach more nearly to the most sacred mysteries ... we will that they excel in that knowledge and piety, so that they may worthily minister the sacraments of the Church, teach the faithful of Christ sound doctrine, and be able to go before them on the way of salvation no less by example than by words." The same is drawn from the Norms of the S. C. Bishops and Regulars, January 18, 1908, for the Seminaries of Italy, and from the Exhortation to the Catholic Clergy of Pius X in his Letters Haerent animo, August 4, 1908. How indeed can it prudently be judged that this will be so concerning a cleric hitherto entangled in sins and vice of lust, without another probation?


On the Particular Obligations of Regulars


I. On the Nature of the Religious State

248 What is the religious state? - The religious state, considered as regards its intrinsic essence, is defined: A stable institute of life, approved by the Church for the faithful, who under a certain rule and common manner of living wish to tend to perfection through the three vows of poverty, chastity, and obedience, with a handing over of themselves made to God and accepted by him. Therefore religious do not necessarily belong either to the hierarchy of jurisdiction or to the hierarchy of order; but they are, or can be, simple faithful in the Church, and therefore of either sex. - Suarez, de Relig. tr. 7, l. 2, c. 1, n. 1.

Their state is a state of perfection. There is indeed a twofold state of life: one of common life, which intends nothing other than the observance of the commandments of God; another of perfection, which adds the observance of the counsels. The perfection of Christian life is in charity. "Each thing is said to be perfect insofar as it attains its proper end, which is the ultimate perfection of the thing. But charity is that which unites us to God, who is the ultimate end of the human mind." St. Thomas 2. 2, q. 184, a. 1. Therefore the perfection which constitutes the state of perfection, distinct from the state of common life, is the perfection of charity.

Moreover a threefold perfection of charity can be considered. The first is absolute, by which "God is loved as much as he is lovable, and such perfection is not possible for any creature, but belongs to God alone." Another, by which "the affection according to its whole power always actually tends toward God; and such perfection is not possible on the way, but will be in the fatherland." The third, by which "those things are excluded which are repugnant to the motion of love toward God.... And such perfection can be had in this life. And this in two ways: in one way insofar as from the affection of man is excluded everything which is contrary to charity, such as mortal sin; and without such perfection charity cannot exist, whence it is of the necessity of salvation; in another way insofar as from the affection of man is excluded not only that which is contrary to charity, but also everything which impedes the affection of the mind from being totally directed to God, without which perfection charity can exist." St. Thomas 2. 2, q. 184, a. 2. Hence precepts pertain to that former charity; counsels to this latter.

Therefore that perfection of charity is certainly not in merely essential charity, but in a certain peculiar superabundance of charity, which surpasses the common and necessary charity of Christians. But this excess of charity is not situated in some one or several transitory acts of charity, even if they are of great or greatest intensity; but in such charity, in preparation of soul and habitual disposition, that a man is proximately prepared and disposed to act easily and ordinarily according to the precepts and counsels of God. St. Thomas q. 184, a. 2, 3, 4. And thus the same Angelic Doctor, q. 186, a. 1 ad 4, says: "The state of religion is principally instituted for acquiring perfection through certain exercises by which the impediments of perfect charity are removed." And a. 2: "He who assumes the state of Religion ... is held to tend to this and to give labor to it, that he may have perfect charity."

Now the state of perfection is twofold: one is the state of acquired perfection, another of perfection to be acquired. The former is proper to Bishops, the latter to religious. Indeed the state of Bishops is the state of exercising charity in a more notable grade, and of moving others to it by chosen works of zeal. But the state of perfection to be acquired is one thing incomplete or begun, another complete. For the former the three principal evangelical counsels of poverty, chastity, and obedience are not required; but some counsel is sufficient, whether it is one of those three principal ones or another, for the counsels are very many in number. But for the latter the three evangelical counsels of poverty, chastity, and obedience are required and suffice, to be observed from obligation; and consequently they must be confirmed by vow. For by these three vows almost all impediments of charity are removed. But the religious state is the complete state of perfection to be acquired. - St. Thomas q. 184, a. 4-8; q. 186, a. 3-7; Quodl. 3, a. 17; Quodl. 4, a. 24; Quodl. 5, a. 19.

Those three vows, although nevertheless of themselves they ought to be perpetual, for this is required by the very nature of the state; by no means is it required from the intrinsic nature of the thing that they be solemn, but it is enough that they be simple. This is openly established from the Constitution Quanto fructuosius of Gregory XIII, 1583, and Ascendente Domino, 8 Kalends of June 1584, where it is established that those who have emitted the three simple vows in the Society of Jesus are truly and properly religious. Moreover Leo XIII, Decree of March 16, 1886, established that knights of the Teutonic Order continue to become true religious, but emit only simple vows.

The solemnity of vows is from the disposition of the Church; hence it is a certain force added to them, of constituting one as religious properly and strictly such from canonical institution, and of making certain acts of a religious, concerning the matter of the same vows, void or at least voidable, and of dissolving ratified marriage, and of rendering the vows themselves altogether firm and stable. And that force is absolute, and not merely relative to a certain time, or until the religious, free from vows, is dismissed. Hence for the solemnity of vows it is not sufficient that there be just any force of producing the aforesaid effects; but that force must be absolute, i.e., so perpetual and immutable that neither the religious nor even the religion itself can suspend or remove that force and the vow itself. But it is by no means required, as is clear, that that force of the vow and the vow itself cannot be removed by the Roman Pontiff; for that force is of ecclesiastical law, and therefore the Pope can dispense both from the effect of the solemnity of vows, while solemn vows remain, Decree of the S. C. of Extraordinary Ecclesiastical Affairs, July 31, 1878, and from the solemn vows themselves. Therefore the solemnity of a vow is in its complete dependence on and subjection to the Supreme Pontiff, in the full acceptance and approval of the Church as regards the being of the vow, its force, and the said canonical effects. And thus Busembaum, l. 3, n. 195, says a solemn vow "is that which is accepted as such by the Church.... But simple is every vow which does not have such solemnity," namely such acceptance of the Church as regards the aforesaid canonical effects. And the S. Penitentiary in the year 1820 declared: "a solemn vow is that which is accepted as such by the Church, and renders the one vowing perpetually and immovably incapable of contracting marriage and of acquiring or retaining dominions of things." "And this is," says Cajetan on 2. 2, q. 88, a. 7, "what Boniface VIII determined in the Sixth, saying that the solemnity of a vow was found by the institution of the Church alone." And St. Thomas, 2. 2, q. 189, a. 5: "The vow of religion is twofold. One is simple, which consists in the promise alone made to God, which proceeds from interior deliberation of the mind, and this vow has efficacy from divine law.... But another is the solemn vow, which makes a monk or religious; and this indeed is subjected to the ordering of the Church because of the solemnity which it has annexed," a solemnity not extrinsic from extrinsic ceremonies, but intrinsic by reason of the object insofar as it extends broadly, and of the immobility of the vow itself. And from this ordering of the Church the Angelic Doctor immediately repeats that a vow made before puberty "does not have its effect, so that it makes the one professing already to be religious," and consequently that it is not solemn, "however much someone may have full use of reason, or be capable of fraud, namely because the Church regards that which is in the majority of cases." Therefore the solemnity of a vow is not from the nature itself of the vow, but from the constitution alone of the Church, accepting and approving the vow, and by that acceptance and approval implicitly blessing the person and perfectly, totally, and stably consecrating him in order to observe chastity, obedience, and poverty, in the profession of a certain rule, "by which through renunciation of the world and of one's own will someone assumes the state of perfection, and totally subjects himself to divine service." St. Thomas 2. 2, q. 83, a. 7. "The solemnity of a vow consists in a certain spiritual blessing and consecration, which is done through the ministry of the Church; therefore the solemnization of a vow falls under the disposition of the Church." St. Thomas l. c. a. 9; C. Quod votum un. de Vot. et vot. red. in 6. - St. Thomas 2. 2, q. 88, a. 7, 9; q. 133, a. 1; q. 134, a. 4, 5; q. 186. Cf. here vol. 1, n. 571.

Hence a distinction is especially had between Religion properly and strictly said, according to canonical institution, and a religious Congregation. For by Religions properly and strictly said are to be understood institutes which have the essence of the religious state with solemn vows; but by Religious Congregations are to be understood institutes which have the essence of the religious state, but with simple vows only, approved however by the Holy See, and so approved that the vows which are emitted in such a Congregation are not private vows, but public, i.e., are accepted by someone in the name of the Congregation or of the Apostolic See, whence they are said to be made into his hands. Otherwise it is not a religious Congregation, but a secular one. Benedict XIV, Brief Quo magis, December 18, 1742; S. C. Bishops and Regulars, August 11, 1889; Enchiridion Morale 248, ed. 4, p. 224.

By this pronouncing of the three vows, with attention to their nature, there is had a total handing over of oneself to God, St. Thomas q. 186, a. 7, a. 6 ad 2; yet this is accepted not immediately by God himself, but by some man in his name. And thus it was always judged by the Fathers that the religious state is a donation and handing over of oneself made to God. But God, "according to ordinary providence, does not receive a peculiar care of governing a private person immediately by himself, nor does he need these sensible things, so that he may use them immediately and without the intervention of secondary causes. And therefore a donation thus made to God either would be vain and idle, or as if tempting God by demanding immediate governance from him: and for this reason it does not please him, nor is it accepted immediately by him." Suarez, de Relig. l. 2, c. 4, n. 7, 8. By the acceptance and approval of these vows on the part of the Church, a blessing and consecration of the person is implicitly had, whence the person becomes sacred, i.e., irrevocably devoted to God. And then the vows are solemn. St. Thomas 2. 2, q. 184, a. 4. - And if the acceptance on the part of the Church is not for every effect of the aforesaid vows, but only for some, and therefore the vows are not solemn but simple, then there is not had a blessing and consecration of the person, but a certain simple blessing, which does not devote the person to God so immovably. Hence a dismissed person is ordinarily accustomed also to be dispensed from vows, and ceases to be dedicated to God. - Consequently, as by the profession of solemn vows a certain handing over and donation of oneself is had, so by simple vows a simple promise is had. St. Thomas Quodl. 3, a. 17, 18; Quodl. 8, a. 10; Quodl. 10, a. 11.

Hence it is entirely clear that the approval of the Church is needed for the religious state in the face of the Church. But the Church no longer approves eremitical life in the religious state, but common life under a certain rule and under certain constitutions. C. fin. de rel. dom.; C. un. e. t. in 6; Benedict XIV, Notification 105, n. 59 ff.; St. Thomas 2. 2, q. 188, a. 8; E. M.

248 bis. The approval required, for Orders of solemn vows, is the approval of the Supreme Pontiff; for Institutes of simple vows, the approval is first of the Bishops and then of the S. C. of Religious, as can be seen in the Norms edited for institutes of this kind by the S. C. Bishops and Regulars, June 28, 1901. - The approval of New Institutes and of their Constitutions is now done according to the Particular Norms established by the S. C. of Religious, March 24, 1914. "No Bishop or Ordinary of any place, unless the license of the Apostolic See has been had by letters, is to found a new Sodality (Religious) of either sex, or permit one to be founded in his Diocese." Pius X, Motu Proprio, July 16, 1906.

The Constitution of Supreme Pontiff Leo XIII Conditae a Christo Ecclesiae, 6 Ides of December 1900, and the Norms of the S. C. Bishops and Regulars, June 28, 1901, constitute the current Law according to which the Holy See is accustomed to approve New Institutes of simple Vows, for women and for men. At present they are accustomed to be approved only with simple vows, by a threefold Decree: of Praise, of Approval of the Institute, and of definitive Approval of the Constitutions. Regularly Religious Institutes without their own habit, and whose members do not live in Community, are not approved by the Holy See. Yet there are not lacking some Institutes approved by the Holy See without a special habit, and whose members, some live in Community and others outside Community.

From this approval of the Church, finally, depends the truly religious state and religious order or religion. To the point Benedict XIV, C. Quamvis iusto, Pridie Kalends of May 1749, § 13: "For if," he says, "for the essence of the truly religious state it is required that religion or an order in a state of this kind be established by the confirmation of the Apostolic See, according to canonical sanctions, concerning which in C. un. de Relig. dom. in 6, and it is not sufficient to have obtained merely from the same Apostolic See the approval and confirmation of rules which some society of men or women has prescribed for itself to be observed; if the vows of poverty, obedience, and chastity emitted by the English Virgins according to the form of the rules approved by Clement XI cannot be said to be joined with express or tacit profession in some order approved by the Apostolic See in the state of true religion, as is stated above, it is clearly evident both that the state of the English Virgins is not the state of true religion, and that the vows which are made by them must be judged at most simple vows, but not solemn ones, according to the paths of the Decretal of Pope Boniface VIII, which alone exists under the title de Voto et voti redempt. in 6." Cf. ib. § 14. Hence it is clear that religious vows are solemnized through the very profession of a rule fully approved by the Apostolic See in the state of true or strict religion.

Third Orders: Tertiaries, some are religious, living in community; others are secular, living in the world. As Confraternities imitate chapters and collegiate bodies of churches, so these secular third orders imitate religious congregations. Religious of solemn and simple vows cannot be enrolled in these secular Third Orders. S. C. Indulg., July 16, 1887; January 31, 1893. And the faithful regularly can be enrolled in only one Third Order. S. C. Indulg., June 21, 1893. Secular Tertiaries do not enjoy communication of privileges and indulgences with Regulars of the first and second Order, and with other Tertiaries. S. C. Indulg., July 18, 1902. But Tertiaries living in community, and bound by simple vows, legitimately aggregated to Orders, enjoy the indulgences of the first and second Order. S. C. Indulg., August 28, 1903. - Secular Third Orders have precedence in processions above any Sodalities whatsoever, provided they proceed collegially, in their proper habit, and under the cross.

249 You will resolve: From the profession of the religious state there results a reciprocal obligation between the religious and the community, namely by which not only is the religious held to remain in the order and to live in it according to his own rule and constitutions, but the order in turn is held not to cast him out without a just cause. The reason is that "a religious becomes a member of one mystical body, which is the religion itself; but this cannot be done except through mutual union between the whole and the part; and that union, since it is moral, is made through mutual obligation." Suarez, de Relig. l. 2, c. 4, n. 10.

A religious, by force of his profession, is not held to be perfect, but is held under grave obligation to devote himself in some way to perfection. St. Thomas q. 186, a. 1. But he must tend to perfection primarily through the essential means of the religious state, namely through observance of the three vows, poverty, chastity, and obedience; secondarily through accidental means, namely through the proper rules of the order, at least by not despising those helps. St. Thomas q. 186, a. 2, 7. Hence he sins gravely who firmly resolves not to tend to perfection, or in no way to care about it. And against this obligation of tending to perfection he does not sin gravely who only sometimes would sin gravely, but would not be habitually so disposed that he does not attend to it.

But whether a religious sins gravely who intends to observe only the commands under grave obligation, and as for the others, resolves to transgress them all, or not to care about them, is disputed. The first opinion probably affirms it, because a religious of this kind no longer tends to perfection. The second opinion, however, more common and more probable, denies it. The reason is that the obligation of tending to perfection is from religious profession, which consists in vows. From vows there is not a grave obligation of observing all things, but all things which gravely regard the vows themselves.

But to profess a rule, or according to a rule, is not to vow to observe all things which are in the rule, but to oblige oneself to regular life, against which nothing is gravely contrary except only that which is gravely against a grave precept expressed in the rule. But contempt of both is directly contrary to the profession of perfection and of regular life. L. 11; St. Thomas 2. 2, q. 186, a. 9; Quodl. 1, a. 20; Sanchez, in Decal. l. 6, c. 5, n. 5.

Therefore he also sins gravely who transgresses rules, even those obliging only to venial fault, or to none, from formal contempt, namely when he transgresses them with the mind of not being subject to them, or to the precepts of prelates. But otherwise if he transgresses them led by concupiscence, or because he thinks they are not necessary for salvation, or if he judges that they are not commanded under grave obligation. - Therefore to transgress rules in matters of small matter, even from custom, of itself does not exceed venial sin. Of itself, for it can be grave by reason of scandal, or if it were gravely pernicious to Religion by inducing others by bad example to laxity of the rule, or by reason of proximate danger of sinning gravely in some particular case, and if from it he were constituted in such a state that he must be expelled as incorrigible. St. Thomas q. 186, a. 9. - Yet not rarely there is no sin in transgression of rules, because rules do not oblige under fault, and the religious either places the act without advertence, or indeed places it with advertence, but from a just and reasonable motive. L. 10; Trent s. 25, c. 1, 22 de Reg.; E. M. - Ferraris v. Religiones Regulares et Militares.

250 Does the Rule always oblige and how? - Whether there is an obligation of observing the Rule, and how great it is, is ordinarily explained in the Rule itself. If nothing is determined in it, custom is to be attended to, which is the best interpreter of laws. Moreover no obligation is to be imposed unless it is certainly established concerning it. But sometimes in the Rule and in the Constitutions a grave obligation is imposed; sometimes only a light obligation of observing them; and sometimes there is had only an obligation of accepting or executing a penalty. If some Rule or Constitution contains no such obligation, then that Rule or Constitution is not properly a law or statute, but a mere counsel, by which a certain determined manner of perfection is proposed, to which the religious ought to aspire. Sanchez, in Decal. l. 6, c. 4, n. 9.

Hence in Rules and Constitutions prescriptions are to be distinguished from spiritual documents, which are often contained in them. - And although the Rules of Religious Institutes of themselves do not always oblige to sin, nevertheless sometimes of themselves and by accident they can oblige by force of the virtue of obedience; but they always oblige by force of a higher natural law, unless they present themselves as mere counsels. Practically speaking, however, in their transgression some fault is rarely absent. Rules of this kind are now customarily called Constitutions. Cf. Cases of Conscience, ed. 6, vol. 2, App. XI.

Besides the Rules, all Religious are evidently held to observe the laws of the Church with great submission. Several Apostolic Constitutions and Decrees gathered into one concerning the discipline of Regulars are to be read by the same Regulars at public table or in Chapter at stated times. But it is most highly commended to Bishops that they effectively spread among Religious Families and also diocesan Institutes the knowledge of the Decrees of the Holy See which regard religious life. S. C. of Religious, July 3, 1910.

The print's appendix has more on this paragraph: [Obligation of the Constitutions of Religious Institutes](/manuals/bucceroni/obligation-of-the-constitutions-of-religious-institutes). (ed.)

251 Do religious, dispersed by force, remain bound by the obligations of religious life? - R. In the affirmative. For they remain true religious. Hence they are by no means to be judged released from their solemn vows; yet by reason of the peculiar condition in which they are found, some modification is to be attended to as regards obedience and poverty, for as regards chastity there can be no difficulty.

As regards obedience, from the accident of the suppression of the religion, the professed do not become seculars, nor are they released from vows, by which they still remain bound; but only it is permitted to them by the Sacred Congregation to live in the world and in the habit of a secular cleric, nevertheless carrying inwardly something proper to the regular habit, under the obedience and jurisdiction of the Ordinary. Yet they always remain subject to their own superiors. As regards poverty, dispersed regulars can licitly and validly procure for themselves useful or necessary things, but by no means superfluous ones, have money with them, and enter various contracts of buying, selling, and donation. For religious can do all these things from the license and deputation of prelates; moreover in the case of dispersion a deputation of this kind is rightly presumed. For then each one, by the fact itself, is deputed as if steward of himself, at least for all cases in which recourse to a superior cannot be had. L. 65 Note; Cardinal De Luca, Works tom. 14, Annot. ad S. Conc. Trid. disc. 36, n. 1-4; de Regul. p. 1, disc. 28, n. 16; E. M.

252 Does a religious promoted to a parish or episcopate remain bound by the obligations of religious life? - R. To the first: In the affirmative, and therefore he is held to wear the habit of the religion and to observe the rule in all things which can stand with his office, unless a contrary legitimate custom excuses. But if he acquires anything from the parochial office, he acquires it for the parish. - The Superior of a religious Order cannot exercise the office of pastor. S. C. Regular Discipline, May 28, 1715; Ferraris v. Parochus, art. 2, n. 85.

R. To the second: In the affirmative, according to the form of the Constitution Custodes of Benedict XIII, S. C. Bishops and Regulars, May 6, 1864. He is indeed held by the vow of obedience, but to the Roman Pontiff alone. He is also held by the vow of poverty; but first, after confirmation, he becomes capable of dominion and recovers rights of succession, even those which he had renounced, which are deferred to him after promotion; second, he does not acquire for himself, but for his cathedral church; and titular Bishops must distribute these things into pious works. Therefore he can neither dispose of these acquired goods by legacy, nor make a testament concerning them. Yet he can use and enjoy them, and dispose of his revenues among the living, as secular Bishops do. Likewise he is held by the Rules, but only by those which, in his judgment, are not repugnant to episcopal dignity and office. Yet he must wear the habit, at least as regards color, as before, and he can use the form which secular Bishops use. - Those promoted to the Cardinalate are judged to have the same law. C. Statutum est 1, causa 18, q. 1; C. Clerici 15 de Vita et hon. cler.; Ferraris v. Episcopus, a. 7; Suarez tom. 4, tr. 8, l. 3, c. 17, n. 5; c. 18, n. 4; L. 4; Lugo de Iust. et Iur. d. 3, n. 232, 233; Resp. Mor. l. 5, d. 1, 12; St. Thomas 2. 2, q. 185, a. 8; E. M.

253 Do apostates and fugitives remain bound by the same obligations? - R. In the affirmative, for they are released by no obligation legitimately. - If these and those acquire anything, when they have died it belongs by right of spoil to the Apostolic Camera. Gregory XIII, C. Officii nostri, January 27, 1577. - Lugo, de Iust. et Iur. d. 3, n. 235; Resp. Mor. l. 4, d. 37; Ferraris v. Apostasia, n. 21 ff.; L. 80, 82.

For apostasy from an Order or Institute, unless the Religious has returned within three months; and for flight from a Monastery, taking a woman with him, "the penalty of expulsion or dismissal is judged as if brought by law." S. C. of Religious, May 16, 1911.

254 Are those cast out and dismissed free from the said obligations? What about those secularized? - R. To the first: In the affirmative as regards merely regular observances; for by sentence, separated from religious life, they are no longer bound by the observances proper to religious life. Religious solemnly professed, not yet initiated in sacred orders, who are cast out or return to the world from Indult of the Holy See, are also released from the burden of the breviary. Cf. n. 112. - R. In the negative as regards vows, if it is a question of those solemnly professed; for by ejection they by no means cease. Hence they are held under grave obligation to amend themselves. Those cast out must walk in clerical habit and tonsure and be subject to the Ordinary of the place, also by force of the vow of obedience. Urban VIII, Decree de Apost. et eiect., 1624. They cannot make a testament, and whatever they acquire, by right of spoil, when they have died, pertains to the Apostolic Camera, excepting those things which they have preserved or acquired from goods of the religion. Gregory XIII, C. Officii nostri, 1577. In the meantime they have administration and use of goods, nor is it inspected how they expend them; but they can claim no dominion for themselves. St. Pius V, C. Grave nobis, May 26, 1560. - R. In the affirmative as regards vows, if it is a question of simple vows. For those dismissed and cast out are ordinarily accustomed also to be dispensed from simple vows, either by their own superiors, if they have such faculty, or by the Holy See. Bishops in France can dispense nuns of the ancient orders, who emit only simple vows, while the vow of chastity remains firm. S. Penitentiary, December 23, 1835. - Innocent XII, July 24, 1674; L. 79 ff.; St. Thomas Quodl. 12, a. 36; Ferraris v. Eiicere; Benedict XIV, de Syn. l. 13, c. 11, n. 19, 20; L. 142; E. M. "All Religious constituted in sacred orders, expelled or dismissed, remain perpetually suspended.... Clerics not in sacred orders are prohibited from ascending to higher orders. But all who have been expelled or dismissed, even if they have truly amended themselves, will not be able to be admitted to their own or another Order or Congregation without special license of the Holy See." S. C. of Religious, May 16, 1911.

R. To the second: Secularization contains the faculty for a Religious of living in the world. He is still held by vows. He is held, by force of the vow of obedience, to obey the Ordinary of the place. S. C. of Religious, September 1, 1912. He can make honest and licit expenses; but he does not acquire dominion of those things which are given to him. Hence he cannot dispose of them, and when he has died, they pass to the Camera of spoils. Nor indeed can he obtain ecclesiastical benefices without a new Indult.

Indults of perpetual or temporary secularization, or of relaxation of perpetual vows, or even only of temporary vows, or of the oath of perseverance, or of certain particular promises, granted to priests and clerics constituted in sacred orders, are always understood with the following clauses, even if not expressed, dispensation from which is reserved to the Holy See, namely: They are forbidden, without a new and special indult of the Holy See: 1. any office, and, as regards those who are habilitated for benefices, any benefice in cathedral basilicas; 2. any teaching office and office in major and minor clerical seminaries and other Institutes in which clerics are educated, as well as in Universities and Institutes which enjoy apostolic privilege of conferring academic degrees in philosophy, theology, and canon law; 3. any office or function whatsoever in episcopal Curias; 4. the office of Visitor and Moderator of Religious houses of either sex, even if it is a question of merely diocesan congregations; 5. habitual domicile in places where there exists a convent or religious house of the Province or Mission to which the secularized priest or cleric, or the one released from perpetual vows, as above, was enrolled. S. C. of Religious, June 15, 1909.


II. On Divine Vocation

255 Is divine vocation required? - R. In the affirmative. In the Norms of the S. C. Bishops and Regulars, June 28, 1901, art. 55, 56, it is said that, among the conditions required for the admission of aspirants to the Institute, first of all a true vocation proceeding from a supernatural end is required.

It is certain that a divine vocation is given to the religious state, by which namely God calls some, before others, to this more excellent state, and bestows graces so that they may rightly live according to it. This is proved: 1. from the common authority of the doctors; 2. because, if divine vocation is given to the priestly state, the same must consequently be said of religious life, which is a more perfect and much more difficult state. For since the clerical and religious states contain the exercise of greater holiness than that which is commonly required of all, God does not move all, but only some, by special movements of grace to embrace it. Cf. S. C. of Religious, April 5, 1910, ad 2; St. Alphonsus l. 6, n. 802, 803, 804.

The print's appendix has more on this paragraph: [On Priestly and Religious Vocation](/manuals/bucceroni/on-priestly-and-religious-vocation). (ed.)

256 Note: The Saints judge that this vocation is always from God; for it cannot be from nature, which abhors the chastisement of the flesh; nor can it be from the devil, since it induces man to good from a good end. St. Thomas 2. 2, q. 189, a. 10 ad 1. - The ordinary signs of vocation are: aptitude for the obligations of the religious state in general, and for the observance of this or that order in particular; right intention, namely the desire of being free for the divine glory, for one's own salvation, and for the salvation of souls, St. Alphonsus l. 6, n. 802; a constant and right inclination to such a state, notwithstanding some past hesitation arising from temptations of the devil or from the repugnance of nature, although in reality that inclination is not necessary for having a true vocation; a certain interior peace and joy from the consideration of such a state as suitable to oneself for obtaining one's salvation more securely and fruitfully. But extraordinary signs are: divine revelation; a certain singular inspiration of such a state. - In this matter there is no need of the counsels of many and of long deliberation. St. Thomas q. 189, a. 10. - Clement VIII, C. Cum ad regularem; Spiritual Exercises of St. Ignatius on Election; L. l. 6, n. 802; Lugo, Resp. Mor. l. 3, d. 1, n. 5, 6, 8.

The print's appendix has more on this paragraph: [On Priestly and Religious Vocation](/manuals/bucceroni/on-priestly-and-religious-vocation). (ed.)

257 Whether and how does one sin who, not called, nevertheless receives the state of religion? - He sins of himself gravely if he clearly knows the defect of vocation, because of the proximate danger of transgressing the grave obligations of the religious state, to which knowingly and willingly he exposes himself. Yet he will be excused from that fault if he is supposed to have the will of fulfilling, with the grace of God, the obligations of the state assumed. "A novice who would enter religion with the mind of not persevering can with difficulty be excused from grave fault, because of the temporal damages and inconveniences which he would then bring uselessly to the religion, and also because of the scandal which he would furnish to other novices; for the example of a companion introduces a great temptation to another." L. l. 6, n. 785. In the Catechism published at Rome in the year 1913 by command of the Holy Father Pius X, it is said: "He who would enter the Priesthood without vocation would act most badly, because he could with difficulty observe its most grave obligations, with evident danger of public scandals and eternal perdition." Moreover, he who entered religion from a disordered intention and not from divine vocation should do sincere penance and hope in the Lord. Necessary graces certainly will not be lacking to him; and he can easily also have special helps from the riches of divine Goodness and Mercy. St. Thomas 2. 2, q. 189, a. 10. - St. Alphonsus l. 6, n. 802, 803.

258 What about those who induce others to religion? - "It must be said," says St. Thomas 2. 2, q. 189, a. 9, "that those inducing others not only do not sin, but merit a great reward. - Yet a threefold disorder could happen concerning an inducement of this kind: if he allures him violently, simoniacally, or by lies." Cf. Quodl. 3, q. 5; Trent s. 25, c. 18 de Reg.

259 Whether and how does he sin who, sensing himself called to religion, does not obey the divine vocation? - R. "To neglect a religious vocation of itself is not sin; for divine counsels of themselves do not oblige to fault. Yet by reason of the danger of eternal salvation to which the one called commits himself, making the choice of state not according to the divine good pleasure, it cannot be excused from some fault. And indeed, if someone believed that, remaining in the world, he would incur damnation, both because of his own frailty which he has experienced among the occasions of the world, and because of the lack of helps which he would have in religion, he cannot be excused from grave sin, since he casts himself into grave danger of his salvation.... But whether the conscience of those is in a bad state who, having already become morally certain of God's vocation to religion, strive to persuade themselves that, by remaining in the world or returning to it, they can work out their salvation equally easily? It does not seem to be doubted that these expose themselves to great danger of salvation.... But the reason of this danger is that he who remains in the world against God's vocation will not have the congruous helps of grace which God prepared for him in religion; and therefore, destitute of them, he will with difficulty resist the temptations of the world, and thus, succumbing, will incur damnation.... Moreover I do not wish to pronounce an absolute judgment on this point: I leave it to the wise." L. 78.

Therefore in practice particular cases with all their circumstances are to be maturely weighed; and no one after the fact is to be cast into despair, but courage is to be added to him, so that, if the fact no longer has a remedy, he may trust in God, who is rich in mercy, and may establish a Christian and holy life with greater solicitude. - Elbel, de Actib. human. 124, 125; Lugo, Responsa Moralia l. 1, d. 28.

260 Whether and how do they sin who turn others away from the religious state? - He who by force, fraud, or grave fear impedes or turns someone away from religion sins gravely, even against justice. This is proved from Trent s. 25, c. 18 de Reg., where he is excommunicated who impedes a girl from religion. But each one has a right not to be impeded by force or deceit from the attainment of good. But if the turning away is done only by prayers or promises, it will be a grave sin only against charity, because this cannot be without grave harm to him who is drawn away from religion. "But parents," adds St. Alphonsus 77, "turning children away from religion, I think, offend by a twofold grave sin; for besides the sin against charity, they commit another sin against piety, since they themselves from their proper office of education are held under grave obligation to devote themselves to the spiritual advancement of their children.... Yet I do not therefore deny that many parents can be excused from mortal sin, at least for some brief time, by reason of ignorance or inadvertence, which can easily be in them because of vehement affection of the flesh toward their children." - Elbel l. c. n. 126; L. l. 3, n. 663; St. Thomas Quodl. 3, a. 1.


III. On the Novitiate

261 Who can enter religion? - From the preceding Law, still in force, but to which several other things have been added: all those and only those can enter religion who 1. are their own masters; 2. are not bound to others by some graver obligation; and 3. are not criminals. Those who are not their own masters, but depend on others, cannot validly enter and profess without their consent. But the others validly enter and profess, although illicitly. L. 65; St. Thomas 2. 2, q. 189, a. 5, 6; E. M.; Lugo, Resp. Mor. l. 3, d. 1, d. 21; l. 4, d. 47.

261 bis. You will resolve: From the first head, the following cannot enter religion: those before puberty, because they are subject to parents or guardians as regards the disposition of life; spouses after consummated marriage, unless the other party is guilty of a delict on account of which he or she can licitly be dismissed. Religious profession entered into by a spouse, the other spouse being unwilling, is resolved into a simple vow of chastity from presumption of law, C. 3, 12 de Conv. coniug.

A Bishop already consecrated and even only confirmed cannot enter religion without the license of the Supreme Pontiff, because of the spiritual marriage by which the Bishop is bound to his church. C. Licet de Regular.; C. Inter de Transl. Episcop. - From the second head the following cannot enter: those liable to intricate and litigious accounts, those burdened with debt; those who have seduced a virgin with marriage promised; those who would leave brothers in extreme necessity, parents or unemancipated children in grave necessity. - From the third head those cannot enter whom from public acts it is established have been accused or investigated for crime. C. Cum de omnibus and C. Ad Romanum of Sixtus V; C. In suprema of Clement VIII. - Illegitimates from the same law are admitted validly and licitly. Sixtus V, C. Cum de omnibus, November 26, 1587; Gregory XIV, C. Circumscripta, March 15, 1591; Clement VIII, C. In suprema, April 2, 1862. From Clement VIII, C. Cum ad singularem, March 19, 1603: "If someone exceeding the twenty-fifth year has asked for the regular habit and is without learning, let him be counted only among the number of Conversi." - Lugo, Resp. Mor. l. 3, d. 1; L. 65, 71, 76, 969, 971; St. Thomas 2. 2, q. 185, a. 4; q. 189, a. 5, 7; E. M.

262 From the Norms of the S. C. Bishops and Regulars, June 23, 1901, art. 61, "without dispensation of the Holy See there cannot be admitted: 1. illegitimates not duly legitimated; 2. those bound by marriage; 3. those more than thirty years old; 4. those less than fifteen years of age; 5. those who in another Institute have emitted perpetual vows, or even temporary vows, while these endure; 6. those burdened with debt which they are not able to pay; 7. those liable to rendering an account, or involved in other secular business, from which the Institute could fear lawsuits and troubles; 8. for Institutes of women, widows." "Furthermore.... The following things, gravely burdening the conscience of Superiors, are to be faithfully observed hereafter by all religious Families of men: "In no way, without special leave of the Apostolic See and under penalty of nullity of profession, are postulants to be received, either to the novitiate or to the emission of vows:


	those who have been expelled from colleges, even lay ones, because of dishonest morals or because of other crimes;



	those who have been dismissed for any reason from seminaries and ecclesiastical or religious colleges;



	those who, whether as professed or as novices, have been dismissed from another Order or religious congregation; or, if professed, have obtained dispensation from vows;



	those who, already admitted, whether as professed or as novices, into one province of some Order or congregation and dismissed from it, attempt to be received into the same or into another province of the same Order or congregation.





Anything contrary, even things worthy of special mention, notwithstanding." Decree Ecclesia Christi of the S. C. of Religious, September 7, 1909.

The Decree Ecclesia Christi, September 7, 1909, concerning certain postulants not to be admitted into religious families, by another Decree of the S. C. of Religious, January 4, 1910, was extended also to religious families of women, as follows: "And therefore without special leave of the Apostolic See and under penalty of nullity of profession, postulants are not to be received, either to the Novitiate or to the emission of vows:


	those who, by their own fault, have been expelled from colleges, even lay ones, for a grave cause;



	those who have been dismissed for any reason from domestic schools in which girls are educated with special care in hope of embracing religious life; or, if professed, have obtained dispensation from vows;



	those who, already admitted, whether as professed or as novices, into one province of some Order or Congregation and dismissed from it, attempt to be received into the same or another province of the same Order or Congregation. - Anything contrary notwithstanding."





A strict obligation is not had that lyceal studies precede the novitiate, otherwise than primary and gymnasial studies. Yet, for just causes, among clerics pupils who have exceeded the fifteenth year of age will be able to be admitted to the novitiate after the fourth gymnasial year, but on this condition, that after the novitiate they duly complete gymnasial studies before they are admitted to lyceal studies and undergo the final examination. Before the fourth gymnasial year has been completed, it is not lawful to enter the novitiate except by leave of the Apostolic See. S. Congregation of Religious, September 7, 1909; May 31, 1910.

Orientals to be admitted into religious families. "Through the Apostolic Letters Orientalium dignitas Ecclesiarum, given on the day before the Kalends of December of the year 1894, Leo XIII of happy memory commanded as regards the entrance of Orientals into Latin religious Sodalities: 'It will be lawful for no Order or religious Institute of the Latin rite, of either sex, to receive any Oriental among its members who has not first exhibited testimonial letters of his own Ordinary.' "But by the aforesaid prescription there was no derogation from dispositions already long ago established, and especially in the general Convention of this Sacred Congregation held on the day June 1 of the year 1885, by which in individual cases recourse is prescribed to the Apostolic See, or to the S. Congregation de Propaganda Fide for Affairs of the Oriental Rite, to which also belongs the faculty of granting a change of rite either for a time or in perpetuity. "Now, since in these most recent times it has been discovered that not once only Orientals have been received into religious Institutes of the Latin rite with testimonial letters indeed of the Oriental Ordinary, but with the Apostolic See altogether not consulted, this Sacred Congregation judges it opportune to recall to the mind of all Superiors placed over religious Institutes of the Latin rite, of whatever form and of either sex, the obligation by which they are held, namely of consulting this Sacred Congregation in writing before any Oriental is enrolled among their members. "Moreover in the petition the case is to be proposed clearly with all its circumstances; and there must be expressed not only the name, surname, age, rite, and diocese of the postulant, but, if it is a question of a man, it must especially be explained whether he asks to be admitted into an Institute of solemn or simple vows, and whether for the clerical or lay state; for the Pontifical Rescript, if it is favorable, is granted differently according to the diversity of cases." S. C. de Prop. Fid., June 15, 1911, Acta Apostolicae Sedis v. 4, p. 534 f.

262 bis. Note: No one can licitly be admitted to the habit, or to beginning the novitiate, and then to profession, whether in an Institute of men of solemn vows, or in an Institute of men and women of simple vows, but by no means in an Institute of women of solemn vows, without testimonial letters of the Ordinary of origin and of the place in which the postulant has stayed beyond a year after the completed fifteenth year of his age. S. C. on the State of Regulars, January 25, 1848; May 1, 1851; February 25, 1863. The Decree Romani Pontifices, January 25, 1848, is to be read publicly each year on January 1. The Decree Regulari Disciplinae, January 25, 1848, is to be read publicly on January 1 and the first Sunday of July. The Decree Romani Pontifices cannot be derogated except expressly and by name. A dispensation granted to some Institute is not communicable to others.

According to the Norms of the S. C. Bishops and Regulars, art. 57, for Institutes of simple vows, there is required testimony of baptism, confirmation, free status, good morals, Postulancy before the Novitiate, and examination before reception of the habit for Sisters. Besides the examination, from a more recent Decree Postulancy is also required for nuns. Cf. 267, 273. - E. M.

The print's appendix has more on this paragraph: [Testimonial Letters of Ordinaries for Those to be Admitted into Religion](/manuals/bucceroni/testimonial-letters-of-ordinaries-for-those-to-be-admitted-into-religion). (ed.)

263 Can children after puberty licitly enter religion against the will of their parents? - R. In the affirmative. The reason is that there is no obligation of obeying parents as regards the election of a state, especially a religious one, because they not only do not have experience, but because of their own interest or worldly affection they are often changed into enemies. The election of the state of children is a matter which already surpasses their education and domestic discipline, in which the authority of parents is contained. The contrary are art. C. I. 221, C. G. 372, 374, and are to be attended to in practice, to avoid grave inconveniences. - "Sanchez, etc., with Suarez, etc., and commonly, say that a son cannot enter religion leaving parents in necessity, whether extreme or grave, even if the son has emitted a vow of religion. But otherwise if the necessity is common, or if they would suffer only some diminution of status." L. 66.

But is a son already professed held to go out in order to help parents pressed by want? In extreme necessity it is certain that he is held. But if the necessity is grave, there is a threefold opinion. The first says he is held by reason of a natural obligation, which is not extinguished by the vow. The second, very probably, says he is held if the necessity precedes profession, otherwise if it follows. For the natural obligation persists in the first case, but in the other cannot arise. The third, more probable, teaches that in such a case the son is not held, nor can he go out without license, whether the necessity of the parents precedes profession or not. The reason is that "he who is already professed in religion is regarded as already almost dead to the world. Hence he ought not, on the occasion of the support of his parents, to go out of the cloister." St. Thomas 2. 2, q. 101, a. 4 ad 4; q. 104, a. 5; q. 189, a. 6. - It is not lawful to desert brothers or sisters in extreme necessity; but it is lawful in grave necessity. There is a much lesser obligation toward brothers than toward parents. Yet someone could, by reason of charity, defer or even omit the religious state in order to help brothers gravely in need. - St. Thomas Quodl. 3, a. 16; Quodl. 10, a. 9; L. 67, 68, 70; l. 2, n. 50; l. 3, n. 335.

264 Can one burdened with debts enter religion? - R. In the affirmative, if the debts by which someone is burdened are uncertain as regards the person, so that restitution must be made to the poor; for even if it is granted that uncertain debts are owed to the poor or to pious causes by natural law, the matter obtains equivalently according to the mind of the owners if they are remitted so that someone may enter religion, since they are always given to pious causes: indeed nothing is so pious as to dedicate oneself and all one's things to God perpetually. This is commonly still conceded, at least for the internal forum, if the debts are from a purely liberal contract, because in this there is always understood the condition: unless I shall choose a better state.

If it is a question of debts from delict or from an onerous contract, there are three opinions, all probable to St. Alphonsus 71, but the third more probable. The first absolutely denies it, because it is against natural justice to seek a spiritual good with the temporal harm of creditors. The second absolutely affirms it, because "because of money the person of a free man according to Civil Laws is not bound, but only things; because the person of a free man exceeds every estimation of money. Hence he can licitly, his goods having been presented, enter religion, nor is he held to remain in the world so that he may procure means by which to pay the debt." St. Thomas 2. 2, q. 189, a. 6 ad 3. The third affirms that the debtor can enter in the case in which otherwise he must remain in the world for a long time; for then payment would be had as morally impossible. But otherwise if, remaining in the world for a brief time, for example within a year or two years, with danger to the soul excluded, by his industry and labor he would easily pay his debts or a great part of them.

These things are from Natural Law. For Sixtus V, Bull Cum de omnibus, November 26, 1587, rendered those debtors incapable of religion who had squandered their goods, or who must render accounts before they have paid the debts or rendered the accounts themselves. But Clement VIII, C. In suprema, April 2, 1602, did indeed remove that incapacity, but left the prohibition. Yet these things are to be understood: 1. Of those who, remaining in the world, can satisfy creditors; otherwise they would delay uselessly. 2. Of those who are burdened with great debts from their own fault, because the Bull speaks of those burdened by an immense debt, who have squandered their goods. 3. Benedict XIV established that Decrees for religious men also comprehend women, where the cause would be the same. Cf. C. Si datam hominibus. Yet in the present matter the aforesaid Bull is not to be extended to nuns, nor to those burdened with uncertain debts, since in odious matters strict interpretation is always to be applied, and they testify that Sixtus V declared thus by another Decree. 4. Finally the precept is to be understood of accounts to be rendered which are very litigious, intricate, fraudulent, and about to furnish cause for lawsuits; for the Pontiff speaks only of these. - L. 71; Lugo d. 21, n. 61 ff.

From the Norms of the S. C. Bishops and Regulars for modern Institutes of simple vows, those burdened with debt which they are not able to pay cannot be admitted without dispensation of the Holy See, art. 61.

265 Can a pastor licitly enter religion, the Bishop contradicting? - "It must altogether be affirmed," says St. Alphonsus 74, and the matter is certain from C. Duae sunt leges, caus. 19, q. 5, from the Constitution Ex quo dilectus of Benedict XIV, January 14, 1747, and from St. Thomas 2. 2, q. 189, a. 7. Yet he is held first to warn the Bishop of his purpose, lest the flock be deserted without a guardian. But the Bishop can still legitimately contradict, and even recall a pastor from religion, if the parish would suffer grave detriment. As regards clerics and other beneficiaries, it is likewise certain that Bishops cannot impede their clerics from entering religion, as is contained in C. Clerici, caus. 19, q. 1. Yet a Bishop could well recall his cleric from religion if his entrance would be to the grave detriment of the church to which he had been assigned. Benedict XIV, C. cited; L. 75; l. 6, n. 828. - St. Thomas 2. 2, q. 185, a. 4.

266 Can a religious pass from his own order to another stricter one? - A religious can well pass from his own order to another stricter one, after license has been sought from his prelate, although denied, from C. Licet 18 de Regular., if nevertheless according to the precept of Urban VIII it has been established that that religion is prepared to receive him. Hence they commonly hand down that the prelate would sin gravely if without just cause he denied the license, because he would inflict grave injustice on the subject by drawing him back from a more perfect state. But in this matter the particular law of each religion is to be attended to. - Trent s. 24, c. 19 de Reg.; L. 73; St. Thomas 2. 2, q. 189, a. 8; Pignatelli, Cons. Can. a. 1, cons. 39; Lugo, Resp. Mor. l. 4, d. 41.

A transfer of this kind by license of Superiors is not opposed to the Decree of the S. C. of Religious, September 7, 1909. Cf. above n. 262. Yet the practice now and the style of the Curia is that license be sought from the S. C. of Religious.

267 What age is required for beginning the novitiate? - A completed age of fifteen years is required for clerics and of twenty years for lay brothers, from the Decree of Clement VIII and of the S. C. Bishops and Regulars, May 16, 1675. From Trent s. 25, c. 17 de Reg., "a girl who wishes to receive the regular habit is to be more than twelve years old; she is not to receive it before then, nor afterwards is she or another to emit profession, until the Bishop, or, if he is absent or impeded, his vicar, or someone deputed by them at their expense, has diligently examined the will of the virgin, whether she has been forced, whether seduced, whether she knows what she is doing." This twofold examination is grave; nevertheless the omission of only one or the other is not judged grave, nor indeed does the omission of both render the profession invalid. But from the Decree of the S. C. of Religious, January 19, 1909, the examination of the will of individual nuns is to be repeated before the pronouncing of solemn vows, although it had already been made before profession of simple vows. A. A. S. v. 1, p. 233. - But from the Decree of the S. C. Bishops and Regulars, May 23, 1659, nuns ought not to be admitted to the habit before the fifteenth year has been completed. In the Norms n. 61, it is established for modern Institutes that without dispensation of the Holy See those born more than thirty years and those less than fifteen years of age cannot be admitted. - From the Decree of the S. C. of Religious, September 7, 1909, and January 1, 1911, it is established that no youth be admitted to the Novitiate as a Cleric unless he has exceeded the fifteenth year of age; as a Conversus, to Postulancy unless he has exceeded the seventeenth year. Cf. above n. 262 and the following number. - St. Thomas 2. 2, q. 189, a. 5; Quodl. 4, a. 23; Ferraris v. Moniales, a. 1, n. 72; E. M. n. 294.

267 bis. What specifically has been established at present for lay Brothers? - The S. C. of Religious, Decree Sacrosancta Dei Ecclesia, January 1, 1911, established these things, most carefully to be observed by all Religious Families among whom solemn vows are pronounced also by Conversi, namely:


	To Moderators General there is given the faculty of permitting Provincial Superiors, as often as needed, that they may be able to receive also those youths destined to the duties of Laymen who have scarcely completed the seventeenth year of age, all things to be observed having been observed.



	No one is to be admitted to the Novitiate who has not completed postulancy for at least two years, or for more if the Constitutions of the Order prescribe a longer experiment, under penalty of invalid profession afterwards.



	The Novitiate is not to have its beginning before the twenty-first year of age, according to the path of current law; and it is to last one or even two years, according to the Constitutions of the proper Order.



	When the Novitiate has been completed, and those things which must be observed have been observed, Laymen can be admitted to simple profession of vows, which indeed, perpetual on the part of the one vowing, is to be for the time of six years on the part of the Order.



	When the six-year period of simple vows has been completed and the thirtieth year of age has been completed, and not before, likewise under penalty of invalidity, and with the things to be observed likewise having been observed, Laymen will be able to pronounce solemn vows.



	Those things which in the preceding articles regard the profession of simple and solemn vows are also to be observed as regards Laymen now living in Monasteries, who have not yet pronounced solemn profession.





It is to be hoped that this rather long space of nine years will give both Superiors and candidates the opportunity of examining, on the one hand, the will, and on the other, the institute of life, for afterwards embracing it solemnly; strengthened in virtue, a man can bring a more mature judgment.

But these things would give some hope of perseverance, though not altogether firm, unless they are accompanied by the following and other cautions and efforts of that kind, which the Apostolic See over the course of the centuries has proclaimed or advised to be used, and which the more observant Religious Families have experienced by praiseworthy custom and happy result.

And first, as regards the reception of Conversi, many equally careful cautions are to be used and inquiries to be made beforehand.... Let a Father be placed over the Postulants whom both age and life have approved.... Let the superior and the Master be wholly with the postulants and novices for spiritual instruction.... Let them explain to them the whole of Christian doctrine ... the obligations of the vows ... of the Rule, of the Constitutions.... Let there be gatherings or discourses to the laymen on stated days ... for which gatherings or discourses the subject is to be not only the catechism, warnings of the spiritual life, the Rule, and explanation of the Constitutions, but also practical norms and examples of modest and moderate courtesy.... Anything contrary notwithstanding, even things worthy of special mention.

268 What form of admission is to be observed? - Those who are to be admitted to the religious habit must be approved by a twofold scrutiny. They must first be examined and approved by the Provincial and at least three provincial Examiners. The report of this examination and scrutiny and the authentic documents are to be transmitted to the Superior General, who, with the Procurator General and at least two General Examiners, confirms or revokes the approval in the first scrutiny. In both scrutinies secret votes are given. Decree Regulari disciplinae of the S. C. on the State of Regulars, January 25, 1848. "But in order that the Candidate be definitively received to the habit, besides the prescribed law and form, to which absolutely all must conform themselves, those things also will have to be observed which are further prescribed by the Constitutions and Statutes of the respective Order concerning reception to the habit, yet only in that part which is not opposed to this Decree." Decree cited.

But as regards modern Institutes the form is determined in the Norms of the S. C. Bishops and Regulars for Institutes of this kind and in their proper Constitutions. And as regards nuns of solemn vows, their own approved Constitutions also are to be attended to.

268 bis. For how much time must the novitiate last? - Privilege excluded, the novitiate must last for one whole year; otherwise profession is null. Trent s. 25, c. 15 de Reg. As regards a longer duration, the particular constitutions of the various orders and congregations are to be attended to.

From ancient law, the year of novitiate is to be computed from the moment of receiving the habit, or, if reception of the habit is not required in some religion, from the moment of entrance into the novitiate with the intention of remaining there. - The year must, for validity, be complete, so that in a leap year the passage of the day which is to be added must be awaited. Thus the S. C. C. expressly declared. - It must likewise, for validity, be continuous, from a Decree of the S. C. C., which established that a novice who had gone away from the monastery in order to enter another Religion, and after only two hours spent in another convent, repentant of the act, had returned, was held to begin a new year of probation. Ferraris v. Annus prob. n. 25 ff.; E. M.

From ancient law; for at present: "1. The whole year of novitiate, which alone is required for the validity of profession, must hereafter be understood not strictly from hour to hour, but from day to day. The same is to be said of the three whole years of simple vows which must precede the emission of solemn vows. "2. The novitiate is interrupted so that it must be begun again and completed: a) if the novice, dismissed by the Superior, has left the house; b) if without the Superior's license he has deserted the house; c) if for more than thirty days, even with the Superior's license, he has remained outside the enclosure of the novitiate. "3. If the novice, within thirty days, even not continuous, with the license of Superiors, has remained outside the enclosure of the house, although under the obedience of the Superior, it is required for validity, and it is sufficient, to supply the days spent in this way; but Superiors are not to impart this license except for a just and grave cause." S. C. of Religious, May 3, 1914, A. A. S. v. 6, p. 229.

269 Is the year of probation judged interrupted or suspended on the occasion of military service? - R. "1. Whether the Novitiate of those who are compelled to leave the house of probation because of military service, or called again to the same military service, is to be judged interrupted, so that it must be repeated from the beginning, with no account taken of the time of novitiate already completed; or whether it is to be considered only suspended, so that it must only be completed? "2. Whether military service can be computed as time of novitiate, when it is completed in a place where there exists a house of probation, if the novices remain under the discipline and vigilance of the moderators, and in spare hours stay in the same house of probation and perform all those things which can be reconciled with military service? "R. To the first: In the affirmative to the first part; in the negative to the second, if the novice has actually been assigned to military service beyond thirty complete days.

If within thirty days, these will have to be supplied. And in any case, he cannot be admitted to profession of vows unless he is tested for at least thirty days. - To the second: In the negative." S. C. of Religious, May 3, 1914, A. A. S. v. 6, p. 230. - Lugo, Resp. Mor. l. 3, d. 2; l. 4, d. 2; Sanchez in dec. l. 5, c. 4, nn. 30-35; Lezana, Works t. 4, Cons. 8; Suarez, de Relig. t. 3, l. 5, c. 14, 15; La Croix l. 4, n. 13 ff.; Schmalz. de Reg. 68 ff.; Ferraris l. c. n. 10-34.

270 Can the time of novitiate be prorogued? - R. In the affirmative, if a legitimate cause is present; otherwise if it is not present. A prorogation of this kind is restricted to a brief time. Thus from Trent s. 25, c. 16 de Reg. and from the Decree and practice of the S. C. Bishops and Regulars, Decree Perpensis temporum, May 3, 1902. - According to the Norms of the S. C. Bishops and Regulars, n. 65, 75, the time of Postulancy and Novitiate cannot be prorogued beyond three months. Ferraris l. c. n. 29 ff.; E. M.

271 If a novice, after completing the whole year of novitiate, is not admitted to profession, but is dismissed, or himself departs spontaneously, and after a brief delay returns and is admitted, can he profess at once without another new year of novitiate? - R. In the negative in the case of dismissal, from the Decree of the S. C. of Religious, September 7, 1909. - In the case of spontaneous departure, R. In the affirmative, provided the condition of the person and of the religion has not been changed. S. C. C., February 27, 1597, and February 12, 1598. The first reason is that here he has already been tested for a whole year, which alone is required by Trent. The second reason is that since judgment for profession must be taken from probation, if after probation a change is made, the preceding probation will serve little or nothing for making that judgment. - And from the Decree of the S. C. of Religious, April 5, 1910, it is necessary that accurate and secret information under faith of oath be had by the Moderators of the religious Institute, if such a Novice who spontaneously departed will enter another Institute. - Ferraris l. c. n. 20 ff.; v. Professio religiosa n. 64; Lugo, Resp. Mor. l. 4, d. 1.

272 Does one who is dismissed after profession and afterwards is received again need a new novitiate? - R. In the affirmative. The reason is that the first novitiate has already obtained its whole effect through profession, to which it was ordered. Lugo, Resp. Mor. l. 4, d. 1, n. 3. - But at present after the Decree of the S. C. of Religious, September 7, 1909, he cannot be admitted.

273 In what place and in what habit is the novitiate to be carried out? - The novitiate cannot be done outside the monastery; indeed it must be carried out in the monastery destined for it. Thus from the Decree of Clement VIII, June 20, 1599, and several other Decrees and the practice of the S. C. Ferraris v. Annus prob. n. 36 ff. - By common law, the novitiate must be carried out in the habit of the religion which the novice intends to profess. Trent s. 25, c. 15 de Reg. And this is required even under penalty of nullity, according to the S. C. Bishops and Regulars. Ferraris v. Habitus n. 2, 3; v. Moniales a. 1, n. 76 ff.; v. Novitiatus n. 4. - C. Is qui de Regul. in 6; Clement VIII, Decree Regularis disciplinae, March 12, 1596; Benedict XIV, C. Si datam § 6; Lucidi c. 4, n. 146; Bizzarri p. 279 ff., ed. 1885; Kenrick tr. 8, n. 50; Bouix, de Iure Regular. p. 4, s. 1, c. 5, par. II, 5; Benedict XIV, Quaest. Can. et Mor. Quaest. 220; Norms cited 76.

Clerics regular are not comprehended in the Decrees of Clement VIII concerning novices to be admitted only in certain monasteries designated by the Apostolic See. Urban VIII, C. Decet Romanum, November 17, 1634. E. M.

During the time of Novitiate, Novices must give attention to spiritual exercises. Norms cited, art. 74. - The religious instruction of Novices can be taken from the Constitution Quum ad Regularem of Clement VIII, March 19, 1603.

At present literary studies are not altogether to be omitted. Novices privately will dedicate one hour on individual days, feast days only excepted, to studies. The Master of Novices or Vice-Master, or one of the professors of humane letters who lives in the house or nearby, will be in charge of studies. It will be theirs to instruct three times in the week for one hour. They will also be able to have written or extemporaneous exercises, and, conversing among themselves, can sometimes use the Latin language. He who is in charge of this school is to note in writing the diligence and progress of each Novice and send this writing to the Superior General or Provincial. Decree Ad explorandum of the S. C. of Religious, August 27, 1910. - From the Norms art. 72, in the second year of Novitiate, "under the direction and vigilance of the mistress, the novices will be able moderately to devote themselves to studies or other works of the Institute; but in the house itself of the novitiate, and not outside, unless grave reasons persuade otherwise."

From the cited Norms, Postulancy precedes the Novitiate, art. 63 ff. Postulancy for lay Brothers is prescribed by the Decree reported above n. 267 bis. Likewise Postulancy is prescribed by the following Decree in monasteries of solemn vows for nuns. "Any Postulant in Monasteries of solemn vows and papal enclosure can be admitted without previous leave of the Holy See, yet with the other things to be observed by law being observed. "2. Any Postulant, before she enters the Novitiate, will have to be tested for the time and according to the manner prescribed in the proper Constitutions of each Monastery. "3. If nothing is established in these concerning these matters, then the probation is to be made at least for six months, yet in such a way that Postulants, admitted within the enclosure of the Monastery for the sake of probation, use a garment of modest color, different from the habit of the Order, which they are not to put on unless when they are about to begin the Novitiate properly so called." S. C. of Religious, August 2, 1912.

274 Whether, when, and how must a novice or novice-woman dispose of his or her goods? - A novice or novice-woman, excepting the Society of Jesus, must renounce his or her goods within the two months immediately before profession of solemn vows, not before, and with the license of the Bishop or his vicar. Trent s. 25, c. 16 de Reg.; S. C. Regular Discipline, August 1, 1862; S. C. Bishops and Regulars, May 3, 1902. - But before profession of simple vows they must cede, for the time in which they remain in the same profession of simple vows, the administration, usufruct, and use to whomever they please, and also to their order or monastery, if they so wish. S. C. Regulars, June 12, 1858; S. C. Bishops and Regulars, May 3, 1902.

Lugo, Resp. Mor. l. 4, d. 44, 45.

In the more recent Norms of the Sacred Congregation for more recent Institutes it is said, the ancient formula unchanged: "Before the first emission of vows they must dispose of the use and usufruct of the revenues or fruits of their goods, in whatever way they please, and also, if they judge it so according to their own choice, in favor of their Institute. They must also before first vows cede the administration of their goods to the person or persons well-liked by them; and, if they freely wish, also to their own Institute, having been forewarned and accepting. - A change of the aforesaid disposition and cession can be made with the license of the Moderatrix General. In order that perpetually professed Sisters may licitly divest themselves of the radical dominion of their goods by acts inter vivos, the license of the Apostolic See is required. - It is fitting that, before they first emit temporary vows, they dispose entirely freely by testament of their present and future goods. - Professed Sisters, both for making and for changing a testament, need leave of the Apostolic See, or in an urgent case of the Ordinary, or of the Superiorissa General and even local, if it cannot be done otherwise." Norms 115, 117, 120-122.

But in order that a renunciation of this kind be valid in conscience, there is no need of the solemnities of civil law. L. l. 3, n. 935; Ferraris v. Annus probat. n. 53; v. Novitius n. 30 ff.; v. Moniales n. 98 ff.; E. M.

The dowry of a deceased nun, the three-year period of simple vows not yet completed, according to the norm of the Decree of the S. C. Bishops and Regulars, May 3, 1902, passes


IV. On Profession

275 Is a novice held to regular discipline? - The Rules and precepts of the order do not of themselves oblige novices. For Novices have not yet professed the Rule, and are only in the way of probation. C. Ad Apostolicam 16 de Regular. But although the prelate cannot command a novice by reason of vows, as is clear, nevertheless he can command by reason of the power which any superior naturally has in any community, and by reason of ecclesiastical jurisdiction over the novice. C. Recolentes de statu monachor. Hence several infer that he can bind novices by precepts under sin and under censures, and reserve cases with respect to them. But several other grave theologians teach the contrary as regards this last point, namely that novices, without license of the prelates of the order, can validly confess to any Confessor approved by the Ordinary of the place for seculars, and be absolved by him, even from cases reserved in the religion. But generally novices enjoy all privileges, indulgences, protection of the canon, etc., which the professed of the order which they intend to embrace enjoy; for from R. I. 55 in 6: "He who feels the burden ought also to feel the advantage." Schmalz. tit. de Regular. n. 85 ff.; Ferraris v. Novitiatus n. 13-16, 20, 21.

Only the Master of Novices hears the Confessions of these. Yet it is lawful for the Superior, even the local one, to hear them once or twice in the year. Thus from the Constitution Quum ad Regularem of Clement VIII, March 19, 1603, apud Bizzarri, Collection, at the end. But at present Novices, as all other Religious, can freely confess to any Confessor approved by the Ordinary of the place. S. C. of Religious, May 3, 1914, A. A. S. v. 6, p. 232.

276 What is the force of religious profession? - Religious profession is distinguished in two ways; for one is such broadly, another strictly. The former is had through simple vows, the latter through solemn vows. But where the word profession is used without addition, it is customarily understood of profession strictly taken. - Solemn profession frees the professed from paternal power, because the professed passes into the full power of the regular superior and is fully subjected to him. But understand this concerning burdens, not concerning favors. For this is a benefit, and what is conceded in favor of someone is not to be turned to his disadvantage, R. I. 16 in 6. Hence the professed retains rights of succession, and if goods come to the son after profession, they pertain to a quasi-military peculium, all of which, although he does not acquire them for himself, he nevertheless acquires for the monastery. Schmalzgr. l. 3, t. 27, n. 67 ff. - Solemn profession dirimently impedes marriage to be contracted and dissolves a ratified marriage. - Solemn profession induces the vacancy of benefices. Indeed even perpetual profession in Institutes of simple vows induces the vacancy of residential benefices. S. C. Bishops and Regulars, August 25, 1903; March 30, 1908. Likewise profession frees from irregularity coming from birth, in relation to receiving sacred orders; not likewise to prelacies. C. 1 de Filiis presbyt. - Other vows previously emitted are commuted into religious profession, unless they have been made in favor of a third party and accepted by him. C. Scripturae 4 de Vot. et vot. redempt.; C. Qui post 5 de Reg. et trans. in 6. - St. Thomas 2. 2, q. 88, a. 12 ad 1; q. 189, a. 3 ad 3; E. M.

More recent male and female religious emit only profession of simple vows, first for a time and then in perpetuity. But they can never remain without vows; rather, when the time of temporary vows has elapsed, these are at once to be renewed. Indeed nuns also belonging to regular Orders in several regions emit only simple vows, and are subjected to the jurisdiction of Ordinaries, so that Superiors no longer have any jurisdiction over them. Four monasteries of the Visitation in the United States of North America and the Monasteries of Savoy retain solemn vows. - S. C. Bishops and Regulars, March 23, 1869.

277 What things are required for religious profession? - For the value of profession there is required: 1. That the person be fit for entering religion. - 2. That the one professing has completed the sixteenth year, computing this time mathematically from moment to moment. For thus Trent decreed, s. 25, c. 15 de Reg., according to the S. C. and all the doctors. Laymen or conversi cannot be admitted to profession before they have arrived at the age of twenty-one completed years, from Clement VIII, C. Regularis disciplinae, March 19, 1603. But now from the Decree of the S. C. of Religious, January 1, 1911, they are admitted to solemn vows only when the thirtieth year of age has been completed, after a six-year period of simple vows, a year of Novitiate, and two years of Postulancy. Cf. 267 bis. - 3. That a whole year of probation has preceded. Trent ibid. - 4. That it be done with the intention of making profession; for it is a certain spiritual marriage with religion, which, just as carnal marriage, is itself lacking when consent is lacking.


	That profession not be emitted because of fraud or deceit; otherwise true consent would be lacking. - 6. That it not be done from force or grave fear, unjustly inflicted from without to extort profession. C. 1 de His quae de vi metusve, etc.; C. ult. Qui clerici vel voventes; Trent s. 25, c. 18, 19 de Reg. - 7. That the three substantial vows be emitted; otherwise the essence of the religious state will not be present. - 8. That profession be made in some approved religion. - 9. That profession be accepted by one having power for this. Cf. Ferraris v. Moniales a. 1, n. 101 ff.; C. Ad Apostolicam de Regular. - 10. That the one professing attach no condition repugnant to the substance of religion. - 11. That express profession be made; for tacit profession as regards men has been abrogated by Pius IX, Decree of the S. C. Regular Discipline, June 12, 1858. Cf. Ferraris l. c. n. 109. By custom it has also been abrogated as regards nuns, and as regards more recent Institutes of simple vows. - 12. That both men and women first emit simple vows and remain in them for three whole years before solemn profession is to be emitted. From just and reasonable causes these vows can be extended up to the completed twenty-fifth year of age. Pius IX, Brief In universalis Ecclesiae, February 7, 1862; S. C. Bishops and Regulars, May 3, 1902. Meanwhile they must remain in houses of the professed and of studies, and observe perfect common life, and they are held to the observance of the rule of the order as solemnly professed men and women are; and they enjoy the privileges and indulgences of the order or monastery as these do. The active and passive voice is computed from the day of emission of simple vows. Yet they do not have a suffrage in admission to solemn profession, and can be elected only to lesser offices, not also to offices of superiority. S. C. Regular Discipline, August 6, 1858; S. C. Bishops and Regulars, May 3, 1902; February 20, 1905. By this profession of simple vows, which precede solemn vows, residential benefices do not become vacant. S. C. Bishops and Regulars, March 30, 1908. - 13. If one vow, e.g., of poverty, is not solemn, neither are the other two solemn. S. Penitentiary 1820 to the Bishop of Limoges. - 14. As regards nuns, solemn profession is not had without papal enclosure, C. Periculoso un. de Stat. reg.; St. Pius V, C. Cura pastoralis, May 29, 1566. - Lugo, Resp. Mor. l. 4, d. 14, 18, 21, 43; l. 3, d. 16.



Concerning Religious bound to military service. - "... The S. C. of Religious ... decreed the following:

I. In Regular Orders in which solemn vows are emitted, young men who are not certainly established to be exempt from active military service, namely from that service which they, when first called to the military, must perform for one or more years, cannot be admitted to Sacred Orders or to solemn profession until they have completed military service and, this having been completed, have remained at least for a year, according to what is to be said below, in simple vows, with the decree Sacrosancta Dei Ecclesia, edited on this same day, observed as regards Laymen.

II. In Institutes of simple vows, the young men concerning whom in the preceding article will be able to be admitted only to temporary vows up to the time of military service; nor is it lawful for them, while they give service to the military, to renew profession. When they have been dismissed from military service, they will again emit profession, at least for a year, before they bind themselves by the bond of perpetual profession.

III. But let young men serving in the military take care lest they lose the gift of holy vocation, and let them always converse with that modesty and caution which befits religious men. Wherefore let them shrink from suspect places and little gatherings; let them abstain from theaters, dances, and other public spectacles; let them avoid the commerce of the bad, slippery conversations, things discordant with religion, men professing suspect doctrines, readings contrary to morals or faith according to the dictates of the Holy See, and other dangers of sinning; let them not omit, as much as is lawful for them, to frequent churches and the sacraments; let them approach Catholic circles or meetings for recreation and instruction of soul.

IV. Wherever their station is placed, if there is there a house of their Religion or Institute, let them frequent it and be under the immediate vigilance of the Superior. But if the aforesaid house is not present, or they cannot conveniently frequent it, let them approach a priest designated by the Bishop, and use his counsels and company, so that when it is necessary to leave the same station, they may be able to receive from him written testimony concerning the observance of all those things which are prescribed in the preceding article. But if a priest designated by the Bishop is not had, let them choose for themselves a prudent priest, to be indicated at once to their Superiors, who will procure for themselves from the Ordinary information about his morals, doctrine, and prudence. Furthermore, let them establish correspondence by letters and, as far as can be done, diligently pursue it with their respective Superior or another religious or member of their Institute designated for this, whom they are to make more certain concerning the manner and condition of their life, concerning each change of their station, and especially let them notify him of the name and domicile of that priest whose company and direction they use, as was prescribed above.

V. Superiors General or Provincial, even local according to the custom of each Institute, by themselves or by a delegated member, who in clerical Institutes is to be marked with the priestly order, are altogether held to inquire concerning the life, morals, and conduct of the pupils while military service lasts, especially by the work of the priest or priests concerning whom above, through secret letters if there is need, so that they may be made more certain whether these have preserved the right way of faith and morals, observed the cautions prescribed above, and shown themselves faithful to the divine vocation, their conscience being gravely burdened.

VI. When they have been definitively dismissed from active military service, let each one be held to return by a straight path to his own religious houses, and there, if it is certainly established concerning their good conduct, as was said in the preceding article, some days of holy recollection having been premised, those who are assigned to Institutes of simple vows are to be admitted to renewing temporary profession; but in Regular Orders, let them be placed among the younger clerics or professed, or at least in a house where perfect regular observance flourishes, under the special vigilance and direction of a religious commended for piety and prudence, who in clerical Institutes must be a priest. In that state they must complete the whole time, which, according to what has been said in articles I and II, will not be able to be less than a year, to be premised to solemn or perpetual vows according to the path of the Apostolic Prescriptions and of the Constitutions of their own Religious Family, yet in such a way that the time spent in simple or temporary vows from the first emission of vows up to departure from the religious house because of military service is indeed computed, but not that which was given to military service.

VII. At that time, let them give attention to studies and regular observance; but let the immediate Superiors and the members placed over the direction of the younger men consider them most diligently, investigate their morals, fervor of life, opinions, doctrines, and zeal for persevering, so that concerning them before the last profession they may be able to render an account under faith of oath to the higher Superiors.

VIII. If any, during military service or after it has ended, before they are admitted to solemn or perpetual profession, have given doubtful signs of perseverance, or have not obeyed the cautions prescribed during the time of military service, or have turned aside from purity of morals or faith, let them be dismissed by the Superior General with the consent of his Counselors or Definitors, and let their vows be held as dissolved by the very act of dismissal.

But if the young men themselves desire or spontaneously ask to be relaxed from the bond of vows, the faculty is given to the aforesaid Superiors, as delegates of the Apostolic See, of dissolving the vows, if it is a question of clerical Institutes; but if the matter concerns Institutes of laymen, let the vows be judged dissolved by letters of the Superiors, by which license is given to them to return to the world.

IX. Ecclesiastical Societies also are held by these prescriptions, which, although they do not use vows, neither solemn nor simple, nevertheless have simple promises by which their pupils are bound to those Societies.

X. If anything new, not foreseen in this Decree, or if anything doubtful in understanding it should occur, recourse is to be made in individual cases to this S. Congregation.... Anything contrary whatsoever notwithstanding." S. C. Religious, Decree Inter reliquas, January 1, 1911.

Declarations concerning the Decree Inter reliquas on the military service of religious. - "I. Whether perpetual vows emitted before the promulgation of the Decree Inter reliquas cease ipso facto when active military service is assumed?

II. Whether temporary vows likewise cease ipso facto when the same service is assumed?

III. Whether solemn profession in Orders, and perpetual profession in Institutes of simple vows, emitted in good faith by one who falsely thought himself exempt from military service, is valid?

IV. Whether solemn profession in Orders, and perpetual profession in Institutes of simple vows, emitted before a year has been completed from the day active military service was completed, is valid?

V. Whether a whole year must flow before he who was assigned to active military service for only three months is admitted to solemn or perpetual profession?

VI. Whether those Religious can be admitted to solemn or perpetual profession who, subject to active military service, nevertheless have and manifest the firm intention of giving themselves to foreign Missions, and of remaining in them up to the time established by civil law for obtaining perpetual exemption from military service, as, for example, in Italy it is the thirty-second year of age?

R. To I. In the negative. - To II. In the negative of itself, or, the vows do not cease ipso facto at the beginning of military service; nevertheless Religious can ask for dispensation from vows from the first day of military service, according to Art. VIII of the Decree Inter reliquas, if they do not intend to persevere; if they intend to persevere, in no case can they emit a new profession of vows unless military service has been completed, even if the time of profession has expired during military service. - To III. In the negative. - To IV. In the negative. - To V. In the negative; but it is necessary and sufficient in the case that there be three months, or a space of time shorter than a year, corresponding to the time spent in military service. - To VI. In the negative of itself. Yet the Sacred Congregation concedes that in the last year of the course of studies it is lawful to admit to solemn profession, or respectively to perpetual profession, and to promote to sacred Orders, young men about to set out for sacred Missions within a year, after an oath has first been emitted on the part of the candidate concerning service to be rendered to the Missions up to the time predefined by civil law for obtaining exemption, and with the conscience of Superiors burdened concerning its execution.

Concerning religious Profession in the article of death. - "... In any Order, or any Congregation or religious Society, or monastery whether of men or women, or even in Institutes in which, although vows are not emitted, nevertheless common life is lived after the manner of Religious, it is lawful thereafter to admit Novices or Probands, who by the judgment of the physician are gravely sick, so that they are judged to be constituted in the article of death, to profession or consecration or promise according to their own Rules or Constitutions, although they have not yet completed the time of novitiate or probation.

Yet, in order that novices or probands may be admitted to the above-said profession or consecration or promise, it is necessary:


	That they have canonically begun the novitiate or probation.



	That the Superior who admits the Novice or Proband to profession or consecration or promise be the one who actually governs the monastery or house of novitiate or probandate.



	That the formula of profession or consecration or promise be the same which is in use in the Institute outside the case of sickness; and vows, if they are pronounced, are to be pronounced without determination of time or perpetuity.



	That he who has emitted profession, consecration, or promise of this kind will be a participant in absolutely all the indulgences, suffrages, and graces which Religious truly professed dying in the same Institute obtain; and to the same there is mercifully conceded in the Lord plenary indulgence and remission of his sins in the form of a Jubilee.



	This profession or consecration or promise, besides the graces declared in the preceding article, produces altogether no other effect. Therefore:





A) if the Novice or Proband after profession or consecration or promise of this kind dies intestate, the Institute will be able to claim for itself no goods or rights pertaining to him;

B) if he recovers before the time of novitiate or probandate expires, he is to be in altogether the same condition as if he had emitted no profession; and therefore: a) freely, if he wishes, he will be able to return to the world; and b) Superiors are able to dismiss him; c) he must complete the whole time of novitiate or probandate defined in individual Institutes, even if beyond a year; d) this time having been completed, if he perseveres, a new profession or consecration or promise will have to be emitted.

Anything contrary whatsoever notwithstanding." S. C. of Religious, September 10, 1912.

277 bis. What form of admission is to be observed? - When Novices are to be admitted to profession, "the Conventual Chapter ... is to declare by secret votes whether the Novice can be admitted to profession.... Then the Provincial and the Examiners (Provincial, at least three) are to define by secret votes whether the Novice ... can safely be admitted to profession. If the Novice has been approved, the Provincial is to render the Superior General instructed concerning everything, who ... is to revoke or confirm the approval ... yet so that he can never permit the profession of a Novice who has been rejected by the Provincial Examiners.... If the Constitutions and rules of some Order and Institute further require anything in admitting Novices to profession, that also will have to be observed only in that part which is by no means contrary to the tenor of this Decree." Decree Regulari disciplinae of the S. C. on the State of Regulars, January 25, 1848.

As regards nuns of solemn vows, those things are to be observed which are established in their proper Constitutions. As regards more recent Institutes of simple vows, the Norms of the Sacred Congregation and their own Constitutions approved by the Holy See are to be observed.

As regards the rite of making profession and renewing vows, the General Decree of the S. R. C., August 14, 1894, n. 3836, and June 5, 1896, n. 3912, is to be observed. - E. M.

278 Can someone desert religion whenever he wishes because of nullity of profession? - R. In the negative. For he must object in the first five-year period, unless he is restored in full by the Holy See. But the cause of nullity must be examined by his own prelate and by the Ordinary of the place. While appeal is pending, he cannot go out after the first sentence. Trent s. 25, c. 19 de Reg.; Benedict XIV, C. Si datam, published on March 16, 1748; Ferraris v. Professio religiosa n. 65 ff.; Lugo, Resp. Mor. l. 3, d. 21.

279 Can a superior expel some religious? - R. In the affirmative, if however he has this power proper or delegated, according to the various constitutions of religious orders. For generally speaking, besides the major superior, other inferior superiors do not have this power. Bizzarri ed. 1855, p. 856. But a canonical process and judgment, and a legitimate cause, are required. Such is: to have kept silent about an essential impediment, or a defect harmful to the community; to have committed "grave external and public fault, and that the guilty one is also incorrigible" in grave sins. S. C. Bishops and Regulars, November 4, 1892. - St. Thomas Quodl. 12, a. 36; Benedict XIV, de Syn. l. 13, c. 11, n. 15 ff.; Ferraris v. Apostasia n. 8.

Infirmity is not a just cause for dismissing a professed person, nor is the sole petition of a professed person asserting that he does not have, or has lost, the mind and vocation for the religious state. S. C. on the State of Regulars, June 12, 1858; S. C. Bishops and Regulars, November 19, 1886.

The simple vows which are emitted before solemn vows for men are perpetual on the part of the one vowing, and can be dissolved on the part of the Order in the act of dismissal of the professed, after an examination has been held. For nuns [source print damaged here], these vows are likewise perpetual on the part of those vowing; dispensation concerning them is reserved to the Roman Pontiff. And for dismissing them, recourse is to be made to the Holy See. S. C. on the State of Regulars, March 19, 1857; June 12, 1858; February 7, 1862; S. C. Bishops and Regulars, May 3, 1902; July 15, 1902.

As regards more recent Institutes, for the dismissal of a religious or sister of temporary vows, a grave cause is required; a graver cause and incorrigibility, if they have perpetual vows. The dismissal of a Nun or Sister of perpetual vows is to be confirmed by the S. C. of Religious. Moreover, for a religious who has solemn, or perpetual, or temporary vows, but at the same time is bound to sacred orders, a threefold admonition or correction and a summary process are pre-required according to the Decree Auctis admodum of the S. C. Bishops and Regulars, November 4, 1892, and the Decree Quum singulae of the S. C. of Religious, May 16, 1911, which is reported here in the following number. - Norms 192 ff.; E. M.

279 bis. Decree - On the method to be observed in rendering a sentence of expulsion or dismissal from orders and religious institutes. "... 1. The competent Curia or competent Tribunal for rendering sentence is constituted by the Superior or Moderator General and the Definitors or Counselors or Assistants, not fewer than four; if any are lacking, in their place the same number of Religious are to be chosen by the President of the Curia or Tribunal, with the consent of the other Counselors.

In Congregations of Monks, the Tribunal is constituted by the Abbot General with his Council. If some Abbey is attached to no Congregation, recourse is to be made to the Holy See in individual cases.


	In any Curia or Tribunal let there be constituted by the General Council a Promoter of Justice for the protection of right and law, who is to be a Religious of the same Order or Congregation.



	Hereafter only a Summary Process is to be instituted in expelling or dismissing Religious who either have professed solemn vows in Orders, or perpetual vows in Congregations or Institutes, or, if they have emitted only temporary vows, are nevertheless constituted in Sacred Orders; special privileges by which some Order or Institute may enjoy being saved.



	One cannot proceed to instructing the Process unless after a threefold admonition has been given and correction inflicted in vain, saving the exceptions under numbers 17 and 18.



	The admonition is to be made by the legitimate Superior, even local, yet by mandate or license of the Provincial or quasi-Provincial Superior; he will join to the last admonition the threat of expulsion or dismissal. For the effect of expulsion or dismissal, an admonition or correction has no force unless it has been given for some grave delict.



	Admonitions cannot be repeated unless the delict has been repeated; but in continuous or permanent delicts it is necessary that between one admonition and another there intervene a space of at least two whole days. After the last admonition, six whole days are to be awaited before progress is made to further steps.



	From the Process there must be established the guilt of the accused, as well as the gravity and number of the delicts, the fact of the threefold admonition, and the defect of repentance after the threefold admonition.



	In order that the guilt of the accused be established, such proofs are to be brought forward as would move the mind of a prudent man. These proofs can be taken from the confession of the accused, from the deposition of at least two trustworthy witnesses, confirmed by oath and strengthened by other supports, and from authentic documents.



	The gravity of the delict is to be taken not only from the gravity of the law violated, but also from the gravity of the penalty sanctioned by law, from the gravity of the deceit, and from the gravity of the harm, whether moral or material, inflicted on the Community.



	For the effect about which there is question, at least three grave crimes of the same species are required, or, if of different species, such that taken together they manifest a perverse will obstinate in evil, or only one permanent crime which by a threefold admonition virtually becomes threefold.



	In order that the fact of the threefold admonition be established, ordinarily an authentic document must be brought forward concerning this. Therefore it is necessary: a) that this be done either before two witnesses, or by a letter registered by public record-keepers, with faithful proof of reception or rejection having been sought; b) that a document be drawn up concerning the admonition carried out, signed by the said witnesses and to be preserved in the Registers or Archive; or that a copy be made of the above-said letter, likewise signed before dispatch by two witnesses as testimony of conformity, and likewise to be kept in the Registers or Archive.



	A new crime committed after the threefold admonition, or the obstinate and hardened manner of acting of the delinquent, proves the defect of repentance.



	The Provincial or quasi-Provincial Superior of the delinquent Religious, after the admonitions and corrections have fallen out in vain, will diligently collect all acts and documents which exist concerning the guilt of this Religious and will transmit them to the Superior General, who must hand them over to the Procurator of Justice, so that he may examine them and propose his accusations, if he judges that any are to be proposed.



	The accusations proposed by the Procurator of Justice and the results of the Process must be notified to the accused, and a suitable time, to be determined at the discretion of the Judge, must be conceded to the same, in which he may be able to present his defenses, either by himself or through another Religious of the same Order or Institute. But if the accused himself has not presented his own defenses, the Curia or Tribunal must constitute ex officio a defender who is a member of the respective Order or Institute.



	The Curia or Tribunal, having diligently weighed the allegations both of the Promoter and of the Accused, if it has indeed judged them to be adverse to the accused, will be able to pronounce the sentence of expulsion or dismissal; nevertheless, if the condemned person has duly appealed to the Sacred Congregation of Religious within ten days from notification of the sentence, it cannot be handed over to execution until judgment has been rendered by the same Sacred Congregation.



	But notwithstanding the appeal, the guilty one can be sent back to the world at once by the supreme Moderator or Abbot General, with the consent of his Chapter or Council, if from his presence there threatens danger either of very grave scandal or likewise very grave harm to the community and their members. In the meantime let him put off the habit and remain suspended, if he is constituted in Sacred Orders.



	He who has been guilty of even only one delict, from which danger of grave public scandal or very grave detriment to the whole Community threatens, can likewise be sent back to the world even by the Provincial Superior or Abbot, the religious habit being immediately laid aside, provided that the delict itself and the guilt of the Religious to whom it is imputed have certainly been established; and meanwhile let the Process be instituted for rendering the sentence of expulsion or dismissal. Those who are constituted in Sacred Orders are likewise to remain suspended.



	Likewise against certain delicts the penalty of expulsion or dismissal is judged as if brought by law. These delicts are: a) public apostasy from the Catholic Faith; b) apostasy from an Order or Institute, unless the Religious has returned within three months; c) flight from a Monastery, having taken a woman with him; d) and much more the contract, as they say, civil, or the attempt or celebration of marriage, even valid, or when the vows are not solemn or do not have the effect of solemn vows.





In these cases it is enough that the Superior General or Provincial, with his respective Council, issue a declaratory sentence of the fact.


	A sentence of expulsion or dismissal, in whatever way brought, if it is a question of a Religious in Sacred Orders, is to be communicated at once to the Ordinary of origin and the Ordinary of the place where he is staying, or where he is known to wish to establish his seat.



	All Religious about whom there is question, constituted in Sacred Orders, who have been expelled or dismissed, remain perpetually suspended until they have obtained dispensation from the competent Authority after amendment of life. Religious or Clerics not in Sacred Orders, expelled or dismissed, are prohibited from ascending to higher Orders without leave of the Holy See. But all expelled or dismissed, even if they have truly amended themselves, will not be able to be admitted to their own or to another Order or Congregation without special license of the Apostolic See.



	For expelling Nuns who have professed vows, whether solemn or simple, in an Order properly so called, and for dismissing Sisters who have emitted perpetual vows in Religious Institutes, grave external causes are required, together with incorrigibility, by the judgment of the Abbess or Superiorissa with her Council, respectively to be manifested by secret votes, an experiment having first been had, so that hope of repentance has vanished and from the continual faults of the incorrigible Nun or Sister harms threaten the Monastery or Institute. Less grave causes are required for dismissing Sisters of simple vows in Religious Orders. Just and grave causes must be proved by the Ordinary of the place and, if the Monastery is subject to Regulars, also by the Regular Superior. Furthermore it is necessary that confirmation of the Sacred Congregation be added, so that expulsion or dismissal on the part of the Order or Institute does not obtain juridical effect before it has been confirmed by the Sacred Congregation. Only in the case of grave external scandal, the Bishop of the place approving, can a Nun or Sister be sent back to the world at once, yet in such a way that the confirmation of the Holy See be sought without delay." S. C. of Religious, May 16, 1911.





Those constituted in sacred orders and bound by simple vows, whether perpetual or temporal, who have spontaneously sought and obtained dismissal from the Apostolic See, or otherwise have been dispensed from simple, perpetual, or temporary vows by Apostolic privilege, cannot go out from the cloister until they have found a Bishop as benevolent receiver and have provided for themselves concerning an ecclesiastical patrimony; otherwise they remain suspended from the exercise of the orders received. This is extended to pupils of temporal vows who would already have been released from any bond of profession because of the elapsed time for which vows were pronounced by them. Decree Auctis admodum of the S. C. Bishops and Regulars, November 4, 1892.


V. On the Vow of Poverty

280 What is the force of the solemn vow of poverty in relation to the ownership of goods? - A Religious, by force of the solemn vow of poverty, is rendered absolutely incapable of dominion in particular, or personally, over any temporal thing estimable by price, even with the license of the superior. - Absolutely incapable, i.e., incapable perpetually and immutably, both on the part of the religious and on the part of religion.

In particular, or personally: for the solemnity of the vow of poverty does not prevent the community from being able to acquire and possess goods, whether by itself or through subjects, unless its constitutions stand in the way. Hence the widely spread axiom of canon law: Whatever a monk acquires, he acquires not for himself, but for the monastery. Cf. Schmalzgr. l. 3, t. 27, n. 75 ff. Of a temporal thing estimable by price: because the religious retains dominion over spiritual goods, honor, reputation, and similar things.

Likewise he retains the right of electing, presenting, and conferring a regular benefice. Even with the license of the superior, namely of the regular superior: for this incapacity can be removed by the Supreme Pontiff, without the solemnity of the vow being thereby impeded. Cf. 248. Of dominion, i.e., of dominion both direct and also merely useful. Therefore the ownership of temporal goods, the right of enjoying, the right of using, the right of simply retaining or possessing, the right, i.e., in one's own name and by one's own judgment, is opposed to the solemn vow of poverty; but by no means the usufruct, use, and retention of mere fact, i.e., with the license of the superior, dependently on the superior, and also mere administration. For through this he acquires no temporal advantage for himself by which he might become rich or less poor, and disposes of no thing for his own temporal emolument. Lugo d. 3, n. 155. - C. Cum ad monasterium 6 de Stat. monach.; Trent s. 25, c. 2, 3 de Reg.; Bizzarri ed. 1885, p. 276, 279, 335, 336, 384; E. M.

281 You will resolve: A Religious solemnly professed is altogether incapable of any act of ownership, of donation, sale, etc. Therefore he cannot make a testament. Incapable, namely unless the dispensation of the Supreme Pontiff is added, which in fact was given to regulars of Belgium, so that they could acquire, retain, administer, and dispose of goods. S. C. Extraordinary Ecclesiastical Affairs, July 31, 1878.

Act of ownership, by which he receives some advantage and emolument; but mere causing of damage is by no means against poverty, e.g., to kill at night a barking and troublesome or dangerous dog. D'Annibale p. 3, n. 222. All gifts which are made to religious solemnly professed are thereby acquired for the monastery, legacies and inheritances not excepted, unless a special rule or constitution of the Order stands in the way. Trent s. 25, c. 1 de Reg.; Lugo, Resp. Mor. l. 3, d. 14. - Manuscripts are proper to religious.

For they are something spiritual, since they are the offspring of their own intelligence. And this has already been introduced also by custom. Likewise holy Relics can be had, because they are not estimated by price. - The S. C. of Religious, July 13, 1913, declared that Religious, both of solemn vows and of simple vows, who during vows have written some manuscript do not have dominion over the same, so that they can donate it or alienate it by any title whatsoever. - "To have something proper is said to be against poverty, not because it is against some special virtue, for there is none, but because it is against the vow of poverty; and thus that sin is properly against religion." Suarez, de Rel. tr. 10, l. 4, c. 14. For indeed the virtue of poverty excludes only the affection and disordered use of earthly things, not ownership. This is not excluded unless, with a vow added, it is restricted and narrowed. Therefore the virtue of poverty can easily be reduced to modesty, a part of temperance. - L. 14, 22.

282 What is the force of the simple vow of poverty in relation to exterior goods? - A Religious bound by a simple vow of poverty can indeed have direct dominion of goods; but he can licitly dispose of nothing concerning them without particular or general license of the superior. Licitly, since a religious preserving direct dominion of goods can validly dispose of them without license, since he is truly lord of those goods. Yet the simple vow which formed coadjutors emit in the Society of Jesus renders one incapable even of dominion. Suarez, de Relig. tr. 10, l. 4, c. 6, n. 12; Lugo, de Iust. d. 3, n. 78; Schmalzgr. l. 3, t. 35, n. 9; E. M.

283 You will resolve: A Religious who is not solemnly professed has direct dominion: of temporal goods which he possessed before vows. The reason is that simple vows do not deprive one of dominion already had. - Of the fruits or revenues of the same goods. The reason is that a thing fructifies for its lord, and simple vows do not deprive one of the right of acquiring dominion. But cf. n. 274. - Of those things which come to him by law, without new acceptance, such as paternal inheritance, legacies, etc. The reason is clear from what has been said. - Of all goods which he receives from parents, relatives, friends, with the license of superiors; if however those donations are made specifically with regard to the private person, and not insofar as he is religious; otherwise donations come to the monastery. For that principle is also applied to these religious: Whatever a monk acquires, etc. - Of all goods which he receives from parents, relatives, friends, etc., given with regard to the private person, without license of superiors. The reason is that since he has the right of acquiring, the defect of license makes him acquire illicitly, not acquire invalidly, just as the defect of license makes him donate illicitly, not donate invalidly.

Manual works, whatever they are, which are made by religious pertain to the community. Therefore private persons, although craftsmen, cannot dispose of them, nor can they receive any emolument from them. The same is to be said of honoraria which are given to regulars for Masses or other spiritual ministries. Yet it is not against poverty, with material furnished by another, at his petition to paint, for example, a small panel, which he then receives. For it is gratuitous work, not an act of dominion from which advantage or emolument is acquired. The same is to be said if a religious gratuitously teaches another canon law, theology, etc. It is a gratuitous office, not an act of ownership. Likewise it is not against poverty to eat and drink at the house of an outsider, for this is the act of dominion of the outsider, not of the religious. Lugo d. 2, n. 51; d. 3, n. 149; Norms art. 126.

A Religious bound by a simple vow acts illicitly if at home, or also outside, even from those things which pertain to food and clothing, he receives, retains, consumes, exchanges, gives to another, lends for consumption, or lends for use, or makes any contract in which an act of ownership intervenes, without the consent of the superior. - He sins against the vow of poverty if he expends for another use anything from the things conceded for his use, or culpably loses or destroys it. The reason is that in these he has only use of fact, and that precariously, as long as it shall seem good to the superior; and it is at the same time an act of dominion to be able to destroy one's own or quasi-own thing by one's own decision. - He also sins against the vow of poverty if he usurps for himself things of the monastery, if he hides or subtracts some thing from the disposition of the superior; if he remits a debt; if he renounces an inheritance or legacy which would be in favor of the community. If he renounces a donation, he does not sin against justice or the vow, but he can sin against charity toward his own convent. L. 19, 20; Norms of the S. C. Bishops and Regulars, art. 124.

284 What is required so that a religious can receive or give a thing? - So that a religious may licitly, by reason of the vow of poverty, receive, donate, etc., a thing, the license of the superior is required and suffices, at least reasonably presumed or interpretative. - Presumed or interpretative license is distinguished from express and tacit license. Express is called that which is openly conceded by word or writing; and this can be formal express, or virtual, as if he says: I concede to you that you call a physician; this will be formal express license in order to consult the physician, virtual in order to apply the prescribed remedies. Tacit is called that when from custom, signs, or other circumstances, it is reasonably concluded that the superior approves the matter.

Presumed or interpretative is called that when, because of some occurring necessity or another just cause, it is believed or presumed that the superior would consent or give license if this were sought in these circumstances. Reasonably presumed: otherwise there is no license, since it is against the will of the superior. - Moreover, for acting against the vow of poverty it is required that the religious act in his own name and independently of the will of the superior. But one who acts from the consent of the prelate according to prudent interpretation does not act in his own name and independently. Therefore. St. Alphonsus 18 calls this opinion more probable, and St. Thomas teaches it expressly, 2. 2, q. 32, a. 8 ad 1, and 4 d. 15, q. 2, a. 5, q. 4.

285 You will resolve: If the prelate gives or permits to be given to a subject images, rosaries, etc., knowing that he does not need all these for his own use, he is judged tacitly to concede the faculty of giving them to others. - If to a religious for his support a certain quantity is assigned in such a way that neither is the monastery held to provide anything else to him, nor he himself to render an account, then whether he stays within the cloister or outside, whatever he has withheld for himself from that portion he will be able to expend at his good pleasure, provided he expends it for an honorable use.

But otherwise, if no certain quantity is assigned to him, but all necessary things are supplied by the monastery, because then it is not presumed, as in the first case, that the prelate concedes license. - By authors it is permitted to religious, because of the same presumed license, to make some moderate alms, likewise to make light donations for reconciling the love of others toward religion, as a sign of due friendship or due gratitude. And here attention is to be given to the Constitution Religiosae of Clement VIII, moderated by the Decree Nuper of Urban VIII, prohibiting to religious the giving of gifts, unless they are from causes containing by their nature an act of virtue and merit, yet modestly and discreetly, and with license of superiors. By this prohibition convents also and their chapters are comprehended; and those receiving are held to restitution. Illicit donations are also void from these Constitutions. If these exceed the sum of ten scudi, absolution cannot be given unless first, if it can be done, restitution be made. Innocent XII, C. Romanus Pontifex, 1692. - L. 17, 21, 23; E. M.

286 Note: License sought but unduly denied does not excuse from transgression of the vow, unless there is danger of grave harm in delay, e.g., if the superior denies things necessary for food and clothing, or to relieve the want of one in extreme need. For then the consent of the major superior is presumed to be present. Thus St. Alphonsus 33, and it agrees with the doctrine of St. Thomas 1. 2, q. 106, a. 6; 2. 2, q. 120, a. 1; Schmalzgr. l. 3, t. 35, n. 35, and of others. When the matter has already been done and consummated with reasonably presumed license, there is not given from the vow of poverty an obligation of manifesting the fact to the superior. Otherwise that license would serve for nothing, and can no longer serve for anything. Lugo d. 3, n. 128. - A superior cannot licitly and validly give permission for things extraordinarily superfluous and illicit. For these are unbecoming to the state of poverty of religious, and the superior is not the lord, but the simple administrator of the things of the monastery. L. 29 f.; Lugo d. 3, n. 139 ff.; Kenrick tr. 8, n. 75. - If the preceding superior gave license, it is valid even if he has departed from office. On the contrary, although a superior licitly accepts and retains during the time in which he himself is superior money given to him, nevertheless he will not be able to expend it when he has ceased from office without leave of his superior. La Croix l. 4, n. 116.

As already said, the giving of gifts is prohibited to Regulars of either sex, apart from a cause of virtue and merit, yet modestly and discreetly. And those doing otherwise incur infamy of law ipso facto, deprivation of active and passive voice, and perpetual inability for all offices and dignities. But restitution of things received is to be made to the Convents.

Economic obligations are to be undertaken by religious families according to the Decree Inter ea of the S. C. of Religious, July 30, 1909. - Without the consent of the respective council, obligations cannot be contracted for individual houses which exceed 500 lire and do not reach 1000 lire; for provinces, which exceed 1000 lire and do not reach 5000; for Generalitial Curias, which exceed 5000 lire; and for the sum of 10000 lire, besides license of the respective Council, the Apostolic good pleasure is needed. And no foundation of a house is to be made, and no amplification of a foundation, if the money to be paid is not had. Stipends accepted for Masses can in no way be expended before the celebration of the Masses themselves. And the dowries of Religious women are by no means to be alienated as long as they live. Cf. § 7, Second Supplement, E. M., p. 74 ff.

287 What is grave matter in transgression of the vow of poverty? - It is difficult to hand down some determined rule as regards the quantity required for grave sin, as is established from the very multiplicity of opinions concerning this matter. - Generally speaking, that matter is to be held grave which constitutes grave sin in theft. For an act of ownership which is grave by reason of matter against justice is also grave against religion when the vow of poverty is added. For the vow of poverty precisely impedes this, namely an act of ownership. But some say that only that matter is grave which is grave in thefts of children in the household, which others more probably deny. For their condition is altogether different as regards the goods of the monastery and as regards paternal goods. And since, as regards religious, it is a question of spiritual detriment, the superior must always be judged more unwilling than the father of a household. And hence it is clear that the aforesaid grave matter is not absolutely grave matter in theft, if the monastery is very wealthy, but only relatively grave matter, namely relative to a monastery moderately rich, as to the common rule, with attention given to the harm which Religion suffers from the sin of ownership. For if it is grave in the reason of an act of theft, it is already grave in the reason of an act of ownership against the vow of poverty. But here the harm of society or community, from which absolutely grave matter is determined, certainly cannot be attended to, but merely the act of ownership, and the grave matter of this act as respectively such. And if the harm of society or community had to be attended to here, since the harm to be attended to here is spiritual harm, it is clear that not only then must absolutely grave matter be rejected, but even on the contrary respectively grave matter must be restricted rather than extended. But this respectively grave matter as regards a monastery moderately rich is that very matter which is respectively grave as regards a person moderately rich. But it is altogether discordant to introduce, for constituting grave sin against the vow of poverty alone, a still greater quantity than that absolutely grave for theft.

Yet this grave matter, according to diverse circumstances, as in theft, can be still greater or lesser. More is required for rich convents than for other poor ones. - More also if a religious usurps things of the monastery for his own use, or for others of the same community, than if he were to expend them on outsiders; for in the former case the thing remains at home. More, if the thing is not from money, but from clothing, books, and similar things. It is not mortal to steal edible things on several occasions, even if they come to a great quantity, provided they are not reserved by the religious, and provided the damage to the convent is not excessive and in an extraordinary and more precious thing. More is also required in small thefts, which moreover, with a notable interval interposed, do not coalesce into grave matter, than in other ordinary thefts. Furthermore, more is required in sins against religion alone, or committed against the vow alone, than at the same time against justice; for in the former case the act of ownership, as is clear, is less. Hence also in the same case of sin against religion alone more is required for sinning gravely when gifts are received from outsiders to be expended on others in one's own name, than if these were retained for one's own uses; and more is also required if someone expends or retains goods of which he has radical dominion. For the whole malice of the act is in this, that it is an act of ownership without dependence on the superior, against his will. Finally more or less is required according as the act participates more or less in ownership. And thus generally a religious does not sin gravely when he secretly receives some thing from the community for his own use, or if he lends for consumption or lends for use to another a thing conceded to him for use. - L. 24, 25, 27; l. 3, n. 545; H. A. tr. 3, n. 10;

Lugo d. 3, n. 170 ff.

Those things which are light only against the vow of poverty, and therefore only against religion, do not coalesce to constitute at the same time a grave sin, because the reason of grave real harm inflicted is lacking, as in sins against justice.

288 Is it lawful for religious to have a peculium, i.e., a temporal good destined for their own uses, but by no means for the common uses of the monastery? - It is certain that such a peculium with independent use of it is illicit; for it is against poverty and against Trent s. 25, c. 2 de Reg. - But it is disputed whether peculia with dependent use were prohibited by Trent s. 25, c. 2 de Reg. From custom and permission of the Apostolic See, the use of a peculium and life allowance still perseveres in several monasteries and is licit. All agree that in those convents in which common life is not observed because of poverty, or because of the negligence of superiors in supplying necessary things to subjects, peculia can be conceded at the nod of the prelates. The reason is that the Tridentine Council then commands common life to religious when "nothing that is necessary is denied" by the convent. - A regular cannot refuse common life if the superiors wish to choose it. The reason is that this would be against the vow of poverty, for it would be to have goods independently of the will of superiors. - Clement VIII, Constitution on the Reform of Regulars; L. 15; E. M.

In the Norms of the S. C. Bishops and Regulars, art. 127, 128, it is said: "All things in the Institute are to be called and to be common, as regards furnishings, food, and clothing. Yet it is fitting for each, indeed in common custody but separately, to keep and distribute clothing of strict personal use. The furnishing which the sisters use, with superiors permitting, is to befit poverty, and nothing superfluous is to be in it, nor is anything necessary to be denied to them." As is clear, no distinction is made between superiors and subjects as regards common life. And from the Decrees of Clement VIII for the Reform of Regulars, art. 10, it is explicitly commanded that common life is to be observed also by Superiors.

289 Does he sin against the vow of poverty who receives money from an outsider to be spent at will on pious works? - R. In the negative, if the pious works are determined by the donor himself. For then no act of ownership is had. The Religious is only the executor of another's commission. - But if the works are in no way determined by the donor, Fr. Gury 157 affirms it, because he would make an act of ownership. But Sanchez, in Decal. l. 7, c. 30, denies it. The reason is that while he distributes that money not in his own name but in another's, he makes no act of ownership. - St. Thomas Quodl. 3, a. 15.

290 Are religious by the vow of poverty prohibited from receiving another's thing in deposit without the license of the prelate? - R. In the affirmative, if it is by force of the contract of deposit, because then there is present a true right and obligation from justice. In the negative, if it is only into faithful custody, for then no right and obligation from justice is had.


VI. On the Vow of Chastity

291 What is the object of the vow of chastity? - The object of the vow of chastity comprehends two things, namely those things which by natural and divine law are already prohibited by the virtue of chastity, and also those things which can licitly be done in legitimate marriage.

292 What is the gravity of sins committed against the vow of chastity? - R. There is exactly the same gravity or lightness of sin against the virtue of chastity as against the vow in those things which are prohibited by the virtue; and in these two sins are given, if the vow is violated. One sin is committed in that which is forbidden by the vow alone. But the gravity or lightness is to be taken from the virtue itself of chastity, namely if it would also be opposed to that virtue.

293 What is the difference between the solemn and simple vow of chastity? - The solemn vow of chastity invalidates subsequent betrothal and marriage, and likewise antecedent betrothal, and also antecedent ratified but non-consummated marriage. And note the difference with the vow of chastity in the reception of sacred orders, for this latter indeed invalidates betrothal and marriage contracted afterwards, but it does not invalidate marriage contracted before, although not consummated. A simple vow of chastity by common law does not invalidate marriage, whether subsequent or antecedent. By common law, because the Supreme Pontiff can decree that the simple vow of chastity dirimently impede marriage, just as if it were solemn. And thus it was really established as regards subsequent marriage for the simple vows of scholastics of the Society of Jesus. Furthermore, through the simple vow of perpetual chastity, subsequent betrothals are void, for the promise of marriage then concerns an illicit thing. More probably, antecedent betrothals are also dissolved. The reason is that the promise of betrothal is always judged to have been made under the tacit condition: unless a better state be chosen. - C. Rursus 6 Qui cler.; Trent s. 24, c. 6, 9; L. l. 6, n. 812, 958, 1059; Lucidi ed. 3, p. 93, 148.

294 What about enclosure? - For the greater custody of chastity enclosure was introduced, by force of which nuns cannot go out from the monastery except by license of the Pontiff or Bishop, which can also be given only in extraordinary cases. But religious men cannot be absent from the house without the license of the prelate. Nor indeed can women enter the enclosure of regular men, nor persons of whatever sex or age enter the enclosure of nuns. Likewise frequent access to nuns is prohibited, and to regulars, as is fitting, more severely than to others, both secular clerics and laymen. - C. 20, caus. 18, q. 2; Trent s. 25, c. 4, 5 de Reg.; Benedict XIV, Decretal Letter Gravissimo, October 31, 1749; C. Quamvis iusto, April 20, 1749; Clement VIII, C. Nullus; Ferraris v. Moniales a. 3; E. M.

Enclosure is also to be observed in hospices, stations, and houses of regulars in places of missions; and its norm and limits are constituted by the Decree of the S. C. de Propaganda Fide, August 26, 1780, Collect. n. 410.

As regards modern Religious Institutes of simple vows, they have enclosure, indeed not strict, but partial, determined in the Constitutions themselves, which requires at least that in all houses some part be reserved for the Sisters themselves, into which no other is admitted. Norms of the S. C. Bishops and Regulars for more recent Institutes, n. 170. It will belong to the Bishop to take care that this partial enclosure be rightly observed, and to restrain whatever defect creeps into it. Norms n. 172.

Sisters seeking alms must have the license of the Ordinary, and are held to observe the prescriptions established by the Decree Singulari quidem of the S. C. Bishops and Regulars, March 27, 1896, and also the norms which were promulgated by the S. C. of Religious, Decree De eleemosynis, November 21, 1908, both for mendicant Orders and for non-mendicant religious Orders or Institutes. A. A. S. v. 1, p. 153. From this Decree the Friars Minor are exempted as regards collections customarily made in favor of the Holy Land. S. C. of Religious, October 1, 1909.

As regards Sisters who provide assistance to the sick either in public Hospitals or in private houses, works of charity are by no means approved which seem unbecoming to virgins dedicated to God and clothed in ecclesiastical habit. Norms art. 15, 291.

Confraternities are prohibited in Convents of Religious women, whether of solemn or simple vows; but by no means pious Associations of women only, the things to be observed having been observed. But if it is a question of erecting pious Associations of either sex, the matter is remitted to the Ordinaries. S. C. Bishops and Regulars in Tirasonensi, November 9, 1595; January 18, 1907. - Lugo, Resp. Mor. l. 4, d. 40.

Without a special faculty, male and female Religious cannot receive outside persons as guests in their own house, except by reason of charity when some case occurs. - Outside youths cannot live in Convents of men by any title or pretext unless they have completed the twenty-first year of age. - S. C. Bishops and Regulars, May 16, 1675.

The use of the telephone is now permitted by common custom to all religious, men and women. Yet due cautions, as is clear, must be used.

295 What sort of sin is it to go out from the monastery without license? - For nuns living within enclosure it will always be grave, since the Church prohibits it under a most grave penalty, namely excommunication. - For religious men it will be grave if it is done rather often with scandal, or furtively at night; but only venial if someone goes out once or twice, or only sometimes during the day. - Clement VIII, on the Reform of Regulars, art. 19, prohibited a general license from being given, or one without a companion; but it is not certain whether the ordinances of Clement VIII are all preceptive, or at least some directive. Cf. Salm. tr. 15, c. 5, n. 163. Yet one can stand by legitimate custom, and by the Constitutions of each order approved by the Holy See. - The prescription of a companion is still in force from the practice of the S. C. Bishops and Regulars and now of the S. C. of Religious in the approval of more recent Institutes, especially as regards nuns. Norms a. 174. - L. 37; Suarez, de Relig. tr. 8, l. 1, c. 6, n. 8.

296 What about the obligation of wearing the habit? - In those Institutes in which a certain habit is ordered to be worn as a sign of religious profession, speaking of itself, the formal putting off of the habit, i.e., by changing the habit so that one is not recognized as a religious, if done rashly, is a mortal sin. C. Ut periculosa 2 Ne clerici vel monachi in 6. - Bouix v. 2, p. 585 ff.


VII. On the Vow of Obedience

297 What is the object of the vow of obedience? - A Religious from the vow of obedience is obliged to all things which the superior commands according to the rule and constitutions of the order, whether directly and expressly, or indirectly and implicitly. This is established from the very nature of the vow of obedience made in such a religion; for the object of this vow is this: to obey the superior commanding according to the rule of such an order. No religious superior has power above or against the rule. The former power exceeds the limits of promised obedience; the latter would tend to the destruction of religion. - C. 6 de Statu monach.; Suarez, de Rel. t. 3, l. 10, c. 8; St. Thomas Quodl. 10, a. 10; 2. 2, q. 88, a. 5 ad 3; q. 104, a. 5 ad 3; Lugo, Resp. Mor. l. 3, d. 3; S. C. of Religious, May 3, 1914, A. A. S. v. 6, p. 231; E. M.

298 You will resolve: The Superior generally does not have the right of imposing under precept that which from the Institute is not commanded under sin. For this would openly be against the rule. He can do this only when a special reason is given, in certain particular cases. L. l. 1, n. 141. If regular observance has been relaxed, superiors can recall it to its former state. For this was implicitly promised by professing the rule, unless altogether another state of the religion has already come forth, and those professing it wished to embrace it only thus relaxed. L. 44. - Obedience is sometimes to be offered even with danger of life, when the dangerous action is necessary and consonant with the Institute. Thus the Superior can command that a professed member assist other professed members infected with plague; that he administer sacraments to others if secular priests are lacking, especially when the Institute proposes for itself, as its special end, the procuring of the salvation of souls. - Obedience is not owed by force of the vow to a subordinate official. - Lugo, Resp. Mor. l. 5, d. 16, n. 2, 3; l. 4, d. 35; l. 3, d. 4, 5; S. C. of Religious, May 3, 1914, A. A. S. v. 6, p. 231.

299 Note: "Unless the prelate explains the command, for example by saying, I order, I command, etc., the subject is not held to obey. And when the prelate says: I order, I command, etc., the subject would not even be held to obey under grave obligation unless there is added: In the name of the Lord Jesus Christ, or in virtue of obedience, or unless the penalty of excommunication is added, not only to be imposed, but also latae sententiae." For thus it has already been introduced by common practice for avoiding anxieties and doubts. - "Those things which indirectly pertain to the rule, Sylvius, etc., extend to those things which conduce to its fuller observation; Sanchez, however, restricts it to things very necessary, without which the rule cannot conveniently be observed, for otherwise the superior could command any macerations of the body whatsoever; for they are ordered to the fuller observation of the rule." L. 38, 39, 40; St. Thomas 2. 2, q. 104, a. 5 ad 3; 2 d. 44, q. 2, a. 3; Bouix v. 2, p. 429 ff. - Rarely, cautiously, and prudently should superiorissas command in virtue of holy obedience, or under formal precept, and only from a grave cause. It is expedient besides that they impose a formal precept in writing, or at least before two witnesses. Norms art. 136. - A gravely disobedient Religious more probably sins gravely both against the virtue of religion and against the virtue of obedience. For how otherwise could a grave transgression against the vow of obedience be had, unless at the same time grave disobedience is had? L. 46. - Lugo, de Poenit. d. 16, s. 4, § 4; de Iust. d. 36, n. 90, 92; L. 6, n. 313; Ithur. Cas. 8; Escobar tom. 5, lib. 43, s. 2, dub. 17-20; E. M.

Religious missionaries are bound by a twofold bond of obedience, namely: by force of canonical obedience, as missionaries they are subject to the ecclesiastical Superior; by force of the vow, as religious they are under the religious Superior.

The general rule is that all things which regard the sacred ministry and the temporal administration of the mission must be directed by the ecclesiastical Superior; but those things which protect religious life and discipline pertain to the duty of the religious Superior. Cf. the Statute or Manner of Living to be observed in the missions of the Congregation of the Sacred Hearts of Jesus and Mary and also of the perpetual Adoration of the Most Holy Sacrament of the Altar, Rome 1907; Decree of the S. C. de Propaganda Fide, August 18, 1913, for the Ruthenians in the Canadian region, art. 21; Supplement to the Enchiridion Morale, ed. 3, p. 21.

Regulars have the habitual faculty of obtaining academic degrees in biblical studies. S. C. Bishops and Regulars, Prefect, April 19, 1904.

In all Italy and especially in the kingdoms of both Sicilies, Abbesses and Superiorissas of Monasteries are to be elected only for a three-year period. Gregory XIII, Constitution Exposcit debitum, January 1, 1583. Yet outside Italy, Rules and Constitutions approved by the Holy See and immemorial customs are to be observed. S. C. of Religious, June 3, 1910; S. C. Bishops and Regulars, May 4, 1901; A. S. S. v. 34, p. 397; Ferraris v. Abbatissa n. 55. "In elections of an Abbess or Prioress, whether the Monastery is subject to the Bishop or to a Regular Prelate, the individual votes of the nuns are to be collected in a closed urn and opened by the Prelate presiding with two priest scrutineers. But if for a grave cause the votes are given orally, this is to be done before the Prelate, with priest scrutineers nevertheless assisting. The priests about whom there is question are to be of mature age and approved virtue. Yet the ordinary confessors of the nuns themselves are not to be admitted as scrutineers or associates of the Bishop or Prelate." S. C. of Religious, August 27, 1910.

According to the Norms, local Superiorissas in more recent Institutes of simple vows regularly last in office for one three-year period, and only for a grave cause can they be confirmed for another three-year period; but not beyond this term in the same house, art. 309.

300 Can an abbess command nuns in virtue of obedience, obliging in conscience? - R. In the affirmative. The reason is that through the vow of obedience nuns are obliged to obey all their legitimate superiors. But the abbess in her monastery must be called legitimately and truly a superior. This is established both from the very nature of society and community, which certainly is in a monastery, and from the approval of the Constitutions by the Holy See. For the Holy See, approving Constitutions, certainly approves the order of superiorissas and subjects, the superiority of the former and the subjection of the latter. Otherwise, how could the monastery and regular observance be preserved? Therefore, although the abbess lacks ecclesiastical jurisdiction, she nevertheless does not lack economic and dominative power; this must also be said of male superiors not having ecclesiastical jurisdiction. But from the Norms the matter has been placed beyond every question. Cf. preceding number. - L. 52; E. M.

301 Can merely internal acts be commanded by force of the vow of obedience? And what also about the other vows? - Almost all agree concerning the vow of poverty, that it touches only external acts of ownership as its proper object. This does not exclude, as is clear, that someone can sin against the vow of poverty also by an internal act, e.g., by a desire of exercising an act of ownership; for that desire is specified by such an object, which by hypothesis is against the vow of poverty.

As regards the vow of chastity, Salmanticenses tr. 15, c. 6, n. 20, Sanchez in Decal. l. 5, c. 6, 9, Busembaum apud St. Alphonsus 37, Gury 165, and several others affirm that its object is both exterior acts and interior acts, because, they say, the vow of chastity is commonly understood thus. But this does not demonstratively prove the assertion, since in several Constitutions of Orders and Congregations this explanation is not found, and religious who vow very often have not given their work to theological studies in such a way that they can have knowledge of this matter. They are content to vow as the others vow according to the mind of the Church approving the Constitutions of the Order and Congregation. Nor indeed can they have another intention. Hence there are not lacking those who think that the vow of chastity touches only external acts and is violated by these. For they say that the Church is not accustomed to command merely interior acts; and therefore neither do vows of religion, approved by the Church, extend themselves to merely internal acts. But it is answered, and thus the common opinion is maintained at the same time, namely, that the vow of chastity in religion is certainly more perfect than a vow outside religion. Moreover the vow of chastity outside religion, since it is understood as a vow of perfect chastity, comprehends both internal and external acts; for chastity extends itself to both. It is confirmed from the Norms art. 129: "Through the vow of chastity the sister emitting profession binds herself to preserving celibacy, and besides, by a new title, that is, of the vow itself, to abstaining from any act whatsoever opposed to chastity."

As regards the vow of obedience, there are various opinions. For some think that the vow of obedience touches only exterior acts and the exterior execution of the mandate of the superior, which Gury 169 also has; others, on the contrary, judge that that vow extends itself even to merely internal acts. St. Thomas 2. 2, q. 186, a. 5 ad 4, although he says this vow of obedience has a certain universality, nevertheless says that it does not extend to all particular acts, and seems to exclude, besides others, also internal acts, concerning which there is discussion in the objection, for he refers himself to q. 104, a. 5, where he positively excludes acts of this kind from obedience to be offered to men. The Angelic Doctor indeed has these things at the aforesaid q. 104, a. 5: "in those things which pertain to the interior movement of the will, man is not held to obey man, but God alone." And ibid. ad 3, he says of religious: "as regards those things alone they are held to obey which can pertain to regular conduct." And q. 186, a. 7 c., he says that through the vow of poverty the good of exterior things is offered to God, through the vow of chastity the good of one's own body, through the vow of obedience one's own will. And ibid. ad 1 he says: "The vow of religion is ordered as to its end to the perfection of charity, to which all interior acts of virtues pertain.... And therefore interior acts of virtues ... do not fall under the vow of religion, which is ordered to them as to its end." Yet obedience is to be offered from the soul, since the vow is about the virtue of obedience, not merely about material compliance. - Lugo, Resp. Mor. l. 6, d. 7.

Therefore there is a difference between the vow and the virtue of obedience. The former regards only the external execution of the precept of the superior. The latter extends itself to perfect submission of the will both to the precept of the superior and to his simple manifested will, and also to the Rules or Constitutions. The virtue of obedience certainly commands submission of the will to the will of the superior commanding, and altogether prohibits contempt of him.

Moreover the opening of conscience to be made to a superiorissa or superior, in institutes of nuns of either solemn or simple vows, and in congregations of men of profession and rule wholly lay, is altogether not obligatory. Minor Superiors who dare to induce to this are to be denounced to superiors, and Major Superiors doing this are to be denounced by their own subjects to the S. C. Likewise the right of permitting or prohibiting access, or more frequent access, to sacred communion in no way pertains to Superiors, but only to Confessors, and indeed by reason of mere counsel. But the reason for the prohibition that was made of rendering an account of one's own conscience was not only the violation of secrecy most greatly to be preserved in that matter, but also and chiefly because of the abuse by which, "although manifestation of conscience had been permitted so that pupils might more easily learn from experienced superiors in doubts the arduous way of perfection, on the contrary from some of these there was introduced an intimate scrutiny of conscience, which is reserved solely to the sacrament of penance." S. C. Bishops and Regulars, December 14, 1890. That Decree is to be read publicly once in the year. E. M. Cf. C. Nova 10 de Poenit. et remiss.

And this reason of abuse, as is clear, is universal, and consequently, by reason of the matter, the reported Decree, on this side, regards all religious Institutes, as was also twice declared to me by the Secretaries of the S. C. Bishops and Regulars. And indeed it does not appear how Superiors could oblige their own subjects, by reason of rendering an account of conscience, to make an extra-sacramental confession before them, since already after the Decree of Clement VIII, May 26, 1593, they could not oblige them to make sacramental Confession itself to them; and much less does this seem possible today, after the Decree of Pius X, August 5, 1913, concerning sacramental absolution to be imparted to religious members, by force of which all religious can freely confess to any confessor approved by the Ordinary of the place. - Furthermore, Regular Superiors can in no way know the causes of their subjects which pertain to the Holy Office.

And as regards Religious women, if ever they ask to confess to some extraordinary Confessor, in no way can they be impeded by their own Superiorissas under pretext of any reason whatsoever, as has already been declared several times by the S. C. S. C. Bishops and Regulars, August 5, 1904.

302 If the Rule of an Order obliges under sin, is its transgression against the vow of obedience? - Suarez, de Rel. tr. 8, l. 1, c. 2, denies it. For the vow does not oblige one to observe the rule, but to obey superiors according to the rule. And therefore the proper obligation of the rule as such is not from the vow of obedience, but from the proper character of law. Busembaum apud St. Alphonsus 41 affirms it, because such a rule is no less preceptive than the voice of the superior. Yet in order that there be a sin not only against obedience, but also against the vow, it is required that either someone by a special vow, or by a special reason, has promised observance of the rule containing true law and precepts, or that in the rule there is expressed a precept of superiors by force of the vow of obedience; for then in reality it is the same as if the precept were imposed on all orally, or in writing through the rule, in virtue of the vow of holy obedience. And this seems to agree with the doctrine of the Angelic Doctor 2. 2, q. 186, a. 9; Quodl. 1, a. 20; S. C. Bishops and Regulars in the Norms 132, 133, 134. - Suarez tr. 7, l. 10, c. 6, n. 6; c. 7, n. 1, 6, 8.

From the aforesaid Norms the matter is now certain. From the Norms art. 133, "it would not be said exactly that the Constitutions of the Institute are to be observed by force of the vow, so that the sister sins against the vow of obedience whenever she acts against some point of the Constitutions."

303 How does the solemn vow of obedience differ from the simple vow as regards its proper effect? - The simple vow of obedience induces only the obligation of a promise of obeying the prelate, which of itself, or from the nature of the thing, or from positive law, is not sufficient for invalidating the will in matter not contrary to the vow, the rule, religion, or its prelate. Therefore it indeed renders illicit an obligation which is contracted by a subject independently of the consent of the superior, but by no means of itself makes it invalid. Norms 132. And indeed how could such a superior ever in advance invalidate or afterwards rescind either a marriage or a sale validly but illicitly made by a religious who sold his own thing?

But the solemn vow of obedience of itself renders invalid an obligation undertaken by a subject independently of the will of the superior, unless however the matter is one which is by no means subject to the power of the superior, as can be seen in the secret of confession, in a committed secret, etc. For a Regular through solemn profession so fully hands over his will to God that he is said to have neither to will nor not to will. C. Religiosus 2 de Testam. in 6; C. Religiosi ult. de Sepult. in 6; C. Si Religiosus 27 de Elect. in 6. - Suarez, de Rel. tom. 3, l. 2, c. 12, n. 8 ff.; St. Thomas Quodl. 1, a. 15, 16; Quodl. 4, a. 12; L. 48.

303 bis. Note: Superiors General and Superiorissas General in New Institutes must every third year transmit to the S. C. Bishops and Regulars a Report on the personal, disciplinary, material, and economic state, according to the Instruction of the same S. C. - S. C. Bishops and Regulars, July 16, 1906. "Monasteries and other religious houses of women which are in the City are subject to the authority and ordinary jurisdiction of one Cardinal Vicar, privileges of exemption being suppressed, with only the duty of protection preserved to the Most Eminent Cardinals." Pius X, Constitution Etsi nos concerning the Vicariate of the City.

The print's appendix has more on this paragraph: [On Affiliation to Religious Institutes](/manuals/bucceroni/on-affiliation-to-religious-institutes). (ed.)


On the Sacraments in General


I. On the Nature of the Sacraments

304 What is a sacrament? - As regards the force of the name, sacrament, in Greek mystery, is the same as a sacred, hidden thing. As regards the thing, sacrament, insofar as it comprehends the sacraments of the Old Testament and of the New Testament, is defined: A visible sign of invisible grace. But insofar as it is restricted only to the sacraments of the New Testament, it is defined: A sensible sign which, from the institution of Christ, has the power of signifying and causing grace. Hence the sacraments of the Old Testament differ much from the sacraments of the New Testament. For the former did not cause grace, but only figured that it was to be given through the passion of Christ; but our sacraments both contain grace and confer it upon those worthily receiving them. - Sacraments are distinguished from sacramentals, which are certain sacred things, sacred prayers, or actions instituted by the Church, which do not have the power of causing grace of themselves, but only, from the prayers of the Church, of exciting pious movements in us; and thus consequently they have the power of remitting venial sins and temporal punishment, and also of obtaining for us other spiritual and temporal goods, by way of impetration, by reason of the prayers of the Church. Sacramentals are: the Lord's Prayer, holy water, the use of eulogiae, Agnus Dei, consecrations, blessings, general confession, alms, etc. Sacred anointings, which are not sacraments, instituted by the Church, are counted among sacramentals. - Florence, Decree for the Armenians; Trent s. 7, c. 1, 2, 5, 6, 7, 8; Roman Catechism n. 2, 14; St. Thomas 3 p., q. 60, a. 1-4; q. 87, a. 3; Suppl. q. 29, a. 1; L. 90-94; La Croix 218 ff.; Ferraris v. Peccatum n. 52 ff.; Voit 112-117; E. M.

Agnus Dei are blessed and consecrated by the Roman Pontiff. They have power against demons and against all evils of the elements; they are a protection for women giving birth, and for all in prosperous and adverse cases, and they free from unexpected death.

305 How many are the sacraments of the New Testament? - There are seven: Baptism, Confirmation, Eucharist, Penance, Extreme Unction, Order, Matrimony. Namely, as in bodily life we are born, grow, are nourished, are healed when sick, are fortified against enemies, are governed, and are multiplied, so also in spiritual life. For through baptism we are spiritually reborn; through confirmation we are increased in grace and strengthened in faith; through the Eucharist we are nourished with divine food; through penance we are spiritually healed from the sickness of sin; through extreme unction we are strengthened in agony against the devil; through order the Church is governed; through matrimony it is multiplied. Florence, Decree for the Armenians; Trent s. 7, c. 1; St. Thomas 3 p., q. 65, a. 1-3.

306 Were all the sacraments instituted by Christ, and when? - R. To the first: In the affirmative, and this is of faith from Trent s. 7, c. 1. But it is far truer that all were instituted immediately by Christ, by himself, and not some mediately through the Apostles or the Church.

R. To the second: Christ more probably instituted Baptism before his passion, when he was baptized in the Jordan, John c. 3, v. 5; Matthew 3:15-17; penance after the resurrection, when he gave to the Apostles the power of remitting sins, John c. 20, v. 22, 23; Trent s. 14, c. 1, 14; the Eucharist at the Last Supper, Trent s. 12, c. 1; order at the Last Supper, when he conferred on the Apostles the power of consecrating, 1 Corinthians c. 11, v. 24-26; Trent s. 22, c. 1, c. 2, and after the resurrection when he gave to them the power of remitting sins, John l. c.; matrimony at the wedding of Cana, or when he established its indissolubility and perpetuity, Matthew c. 19, v. 5, 6, 9, for the matter is not certain. Nor is it established at what time he instituted confirmation, whether after the institution of the Eucharist at the supper, in that discourse in which he promised to all that he would send the Holy Spirit, John 14, 17, or after the resurrection, when Christ conferred on the Apostles full episcopal power in the Church, saying to the Apostles: As the Father has sent me, I also send you.... Receive the Holy Spirit, John 20:21, 22. Nor likewise is it established at what time he instituted extreme unction. - St. Thomas 3 p., q. 64, a. 2-4; 4 D. 3, q. 1, a. 5, s. 2; Roman Catechism p. 2, on Baptism, n. 19.

307 Do all the sacraments, and always, confer grace? - All the sacraments of the New Testament contain grace and have the power of conferring it on those not placing an obstacle, and they give it always and to all who rightly receive them. Trent s. 7, c. 6, 7. An obstacle is had if the necessary dispositions are lacking in the one receiving. It is also called fiction, because it prevents the sacrament from effecting that which it signifies. St. Thomas 3 p., q. 60, a. 3; q. 69, a. 9 ad 3. - Hence sacraments are called formed or unformed according as they produce grace while they are received, or, with an obstacle intervening, suspend their effect, namely grace, until the obstacle is removed. Whence it appears that sacraments can be at the same time valid but unformed, and can be received at the same time validly but illicitly. Validly, when nothing is lacking from those things which pertain to the essence of the sacrament; illicitly, when, from fault, something is lacking from the necessary dispositions in the one receiving. - Decree of the Holy Office Lamentabili, July 3, 1907, propositions 39, 40, 41.

308 Do unformed sacraments, when the obstacle is afterwards removed, revive? - For a sacrament to revive is to furnish the grace which it would have furnished from the beginning if there had not been an obstacle. But the obstacle is removed by supplying those necessary dispositions which were lacking from the beginning, e.g., imperfect contrition, if it is a question of baptism received by an adult without any contrition for his own sins, and meanwhile he has not committed a new grave sin. Otherwise either perfect contrition is required, with the vow of the sacrament of penance, or imperfect contrition with the sacrament itself of penance. And then baptism destroys original sin and at the same time all actual sins committed before baptism. But the sacrament of penance destroys sins committed after baptism, and the sin of fiction, or of depraved disposition, with which the sacrament of baptism was received, at least insofar as this depraved disposition persevered after baptism, since it impeded its operation.

Now baptism revives, because it cannot be repeated. St. Augustine l. 1 Contra Donat. c. 13; St. Thomas 3 p., q. 69, a. 10, and others commonly. The same consequently must be said of confirmation and of order. St. Thomas 4, d. 49, art. 2. The same also must be said by proportionate reason of extreme unction and of matrimony, which during the same infirmity and the same marriage likewise cannot be repeated. - But concerning penance and the Eucharist it is much disputed. The reason for doubting is that if attrition is lacking in penance, the matter of the sacrament is lacking; and consequently the sacrament is neither formed nor unformed, since it is invalid, namely since it is altogether not. But the Eucharist from its institution can frequently be repeated, and therefore it does not seem that there was need to attribute to it this efficacy, so that assistance may be given to human frailty.

But St. Thomas, 4 dist. 17, q. 3, a. 4, qc. 1, speaking of a penitent who has made a valid but unformed confession, says: "although then he does not perceive the fruit of absolution, nevertheless when the fiction recedes he will begin to perceive it; as also happens in the other sacraments." But the general reason for revival is that it is only by accident that they do not produce their proper effects of grace, namely because of the obstacle; and therefore those effects remain suspended while the obstacle remains, but when this has been removed they must be applied to the soul. - Lugo d. 9, n. 50, 55; La Croix 207; L. 6, 87, 444, 707; H. A. Exam. Ord. n. 4.

309 What grace do the sacraments cause? - Sacramental grace, which the sacraments cause, is not grace entitatively diverse from common or non-sacramental grace, but it is sanctifying, habitual grace, insofar as it is given through such a sacrament, and gives a right to such special and more abundant helps, and comprehends these special helps themselves, actually conferred in their own time, according to the diversity of the end for obtaining which each sacrament was instituted. Florence, Decree for the Armenians. But the sacraments which from their primary institution cause the first sanctifying grace are called sacraments of the dead, as baptism and penance. Those which from their primary institution cause the second sanctifying grace, as the five other sacraments, are called sacraments of the living. But, since all the sacraments of the New Testament contain and confer grace on those not placing an obstacle, Florence, Decree for the Armenians; Trent s. 7, c. 6, 7, the sacraments of the dead by accident confer second grace if someone receives them already in the state of grace, and this is certain.

On the contrary, the sacraments of the living by accident confer first sanctifying grace, if someone simply attrite receives them in the state of grave sin, in good faith falsely thinking himself to be rightly absolved or perfectly contrite; and this again is certain concerning extreme unction, very probable concerning the others. The reason is that all the sacraments cause grace for those not placing an obstacle; but the obstacle to grace is not sin existing in the soul, but affection toward sin. - St. Thomas 3 p., q. 62, a. 1-4; q. 72, a. 7 ad 2; q. 79, a. 3.

310 Do the sacraments cause equal grace in all? - Sacraments cause grace by force of the sign itself, or ex opere operato, not by the merit of the minister or of the recipient, or ex opere operantis. Hence they of themselves effect grace equally in all; yet this by accident, from the greater merit and better dispositions of the subject, can be greater, as happens in the effects of other causes which act physically and necessarily. For greater merit and better dispositions of this kind, in order to the effect of grace ex opere operato, have themselves as more fully removing every obstacle. Trent s. 6, c. 7; St. Thomas 3 p., q. 69, a. 8.

311 Do all the sacraments imprint character; what is the nature of character? - Only three sacraments imprint character, which therefore are customarily called characteristic, namely baptism, confirmation, and order, by which we are made subjects, soldiers, and ministers of the Church. Character is a certain spiritual sign, distinctive from the others, impressed on the soul and indelible. Hence they cannot be repeated without grave sin of sacrilege. For they would be repeated in vain, and consequently not without grave irreverence, since it would be to mock Christ himself, who instituted the sacrament. Sacramental character is not incompatible with grave sin; therefore sacraments, even unformed ones, although they do not produce grace, nevertheless imprint character in the soul. The remaining four sacraments do not imprint character and admit repetition. Hence sacraments are divided into unrepeatable and repeatable. Penance and the Eucharist are simply repeatable; extreme unction and matrimony indeed are repeatable, but not in the same infirmity and the same marriage. Therefore they hold a middle place between the unrepeatable and the repeatable, and cannot be repeated without grave sacrilege. - Florence, Decree for the Armenians; Trent s. 7, c. 9; St. Thomas 3 p., q. 63; Lugo, de Poenit. d. 16, n. 558.

312 Are the sacraments necessary? - Baptism for the non-baptized, and penance for those who after baptism have fallen into grave sin, are necessary by a necessity not only of precept but also of means, in reality or in desire. Florence, Decree for the Armenians; Trent s. 5, Decree on original sin; s. 14, c. 1, 4, 5; can. 1, 2, 6, 7. The Eucharist is necessary by necessity of precept. Trent s. 13, c. 9. The sacraments of order and matrimony are altogether free to individuals. Trent s. 7, c. 4. But whether confirmation and extreme unction are necessary from precept is not certainly established, as will be explained in its own place. - St. Thomas 3 p., q. 61.

313 By what are the sacraments perfected? - "All Sacraments are perfected by three things, namely by things as matter, by words as form, and by the person of the minister conferring the sacrament with the intention of doing what the Church does; and if any of these is lacking, the sacrament is not perfected." Florence, Decree for the Armenians.

Things and words are required so that they may intrinsically constitute the sacrament, or the sensible sign signifying and causing grace, as matter and form. But since the proximate matter and form, which is contained in words, do not exist of themselves, but are contained in human actions, therefore a minister is furthermore required for substantially perfecting the sacrament, and indeed with the intention of doing what the Church does; for by this intention the ultimate signification of that sign is completed. For even with the thing and word, or matter and form, posited, that whole action still does not have perfect sacramental signification; for it can still be a sacramental action or some action, e.g., one mocking the sacrament itself, according to the intention of the one acting. But the sacraments "effect that which they figure" and signify, St. Thomas 3 p., q. 62, a. 1 ad 1, and therefore if they signify nothing, they effect nothing.


II. On the Matter and Form of the Sacraments

314 What and how many kinds is the matter of the sacraments? - The matter of a sacrament is some thing, or quasi-thing, or some action, determined from the institution of Christ for confecting the sacrament. St. Thomas 3 p., q. 60, a. 5. - This matter is distinguished into remote and proximate. Remote matter is the thing itself to be used in the sacrament, e.g., water in baptism, chrism in confirmation, etc. Proximate matter is the application and use of the thing in the sacramental action, e.g., washing in baptism, anointing in confirmation, bread and wine insofar as they are subjected to the words of consecration in the Eucharist. Therefore proximate matter is matter which, together with the form, constitutes the sensible efficacious sign of grace. A thing or action of this kind has the character of matter in a sacrament, because it is more indifferent and has less perfect signification, and therefore must be determined to signify by something else.

315 What is the form of the sacraments? - The form of the sacraments is certain words determined from the institution of Christ for perfecting the sacrament by perfecting the signification of the thing or matter. For what things demonstrate more obscurely, words signify more clearly. St. Thomas 3 p., q. 60, a. 6.

316 Can a sacrament be confected without matter or without form? - Matter and form are altogether necessary for the validity of a sacrament; therefore, if either is lacking, the sacraments cannot be confected. The reason is that a sacrament is and has its power from the institution of Christ. Therefore it cannot be confected except in that mode in which Christ instituted it. This is furthermore established from Florence, Decree for the Armenians, from tradition, and from the practice of the Church. C. Non ut 5 de Bapt.

317 Must matter and form be certain? - In confecting a sacrament outside the case of necessity, certain matter and form must be used, insofar as they can be had. The reason is that probability of invalidity does not remove the danger, which is both against the reverence owed to the sacrament, and often against charity toward the neighbor, and often also against justice. This is furthermore established from proposition 1 condemned by Innocent XI.

Outside the case of necessity. For since the sacraments exist for men, they can and must be conferred, although certainty concerning the validity of the sacrament is not had, whenever there is present not only extreme necessity, but also grave necessity or utility, especially if it is prudently feared that, the present occasion being passed over, they will no longer be conferred afterwards. The reason is that since irreverence or contempt is situated in some human action which of itself is insulting, all irreverence and contempt of the sacrament indeed ceases if a cause is present which by the common opinion of men removes every appearance of contempt. Insofar as they can be had: for where it is a question, for example, of a disposition necessary for the sacrament of penance, scarcely any judgment can be had about it other than prudent and probable.

Often it is against charity and against justice to use uncertain form or matter; for neither would be the case if the one receiving consented. But although then harm to the neighbor and any malice against charity and justice would be absent, nevertheless irreverence toward the sacrament and sacrilege both of the minister and of the recipient would not be absent; for holy things are to be treated holily. But the harm which can be brought upon the neighbor by uncertain matter or form can be most grave, as in the baptism of an infant; simply grave, as in extreme unction of the dying; light, as in absolution of venial sins; and also none, as in the ordination of a woman.

What has been said about doubtful matter and form is likewise to be said about a subject perhaps incapable. But the matter is explored concerning baptism and penance, and the truer opinion is concerning confirmation and extreme unction. Roman Ritual on the Sacrament of baptism and extreme unction. - L. 28, 162, 432 IV, 449; Lugo, de Poenit. d. 14, n. 110, 111; La Croix 105.

318 You will resolve: When danger of death is urgent, baptism and penance can and must be conferred even with the lowest degree of probability. Therefore one dying is to be baptized even with rose-water, or on the foot, Roman Ritual on Baptism of children, or on the fingers or hair. But confirmation and extreme unction can and must be conferred if it is truly probable that neither matter nor form is lacking, and scandal is absent; for scandal also must be removed, while the eternal salvation of another is preserved. - From the Roman Ritual, on the Sacrament of extreme unction, a sick person is to be anointed concerning whom it is doubted whether he still lives. From St. Alphonsus 719, likewise a child concerning whose use of reason there is doubt is to be anointed under condition. In that danger it is also lawful to confer extreme unction with oil of catechumens. And if one about to die cannot confess and communicate, it is lawful to confer on him even extreme unction with the lowest degree of probability, e.g., if he has been destitute of senses in the act of sin, in drunkenness, in a fight; since then the sacrament becomes one of necessity. Likewise in the same danger it is lawful to confer confirmation with blessed oil without balsam.

But not by imposition of hands alone, because of the novelty of the thing and the wonder and scandal of bystanders. - L. 82, 103, 107, 111, 162, 702, d. 2, 408, 732, 751.

It is never lawful to confer order, especially the priesthood, with doubt about its value, because no necessity and utility of the recipient is had in it, and on the contrary there is had a most grave danger to the Christian republic. - Cf. 345, 348.

319 Does a change of matter and form invalidate the sacrament? - There can be a twofold change in the matter and form of the sacraments: substantial and accidental. A substantial change will be in the matter if this is physically corrupted, so that it seems to have lost its former nature; or if it can no longer serve its natural use; or if according to the common estimation of men it cannot be called the same as that which was determined by Christ: e.g., if wine has become vinegar, if ink is made from water, if wine and water are mixed in equal quantity. For it is judged neither wine nor water, but a mixture from water and wine, which can serve neither baptism nor the Eucharist. - But a change will be accidental if the matter, neither physically nor morally speaking, loses its former nature, nor ceases to serve its natural use: e.g., if in a small quantity you mix water with wine or wine with water, the wine does not invalidate the Eucharist, nor the water baptism. - St. Thomas 3 p., q. 66, a. 4; Lugo, de Euchar. d. 4, n. 4; La Croix 261; L. 103, 207, q. 2.

A substantial change will be in the form if the sense of the words intended by Christ is so changed that it no longer signifies either the sacramental action which is perfected by the minister or the sacramental effect, e.g., if someone in baptism says: I absolve you; I wish to baptize you.

The change will be accidental if the form still signifies the same thing, e.g.: This is my body, with a grammatical error. Generally, errors of grammar change the form only accidentally; for the signification is regularly judged the same.

Every substantial change in the matter and form of a sacrament invalidates it, because it is no longer the rite instituted by Christ, but another. But if it is voluntary, it constitutes grave sin; for it brings grave injury upon the author of the rite. But no accidental change in the matter and form invalidates the sacrament, because the same rite still remains; yet it induces grave or light sin according as it is notable or of little moment. - La Croix 40, 46; St. Thomas 3 p., q. 60, a. 8; q. 74, a. 3, 4, 5; q. 77, a. 8; Suppl. q. 29, a. 9 ad 3; 4 d. 2, a. 2, q. 2, 3, 4.

320 In how many ways can the form be changed? - The form can be changed: By addition; and the form is void if it changes the sense, or contains error against the form itself, e.g., I absolve you from your involuntary sins; I baptize you in the name of the Father greater, and of the Son lesser, and of the Holy Spirit created. If the sense is not changed, nor is error had against the form itself, the form is valid, e.g., I baptize you in the name of the Father and of the Son and of the Holy Spirit with this cold water, although it is hot. La Croix 64. If equivocation is had, the matter depends on the intention of the one pronouncing, e.g., I baptize you in the name of the Father and of the Son and of the Holy Spirit and of the Blessed Virgin Mary. If the name of the Blessed Virgin Mary is added from mere devotion, the form is valid; but if it is added so that baptism is conferred also in that name, it is not valid. St. Thomas 3 p., q. 60, a. 8.

By detraction; and the form again is void if words are taken away which signify the sacramental action, e.g., these words, I baptize you, or the subject, e.g., by saying I baptize; but otherwise if the pronoun of the minister is omitted, for it is tacitly present, e.g., I baptize you in the name, etc.

By corruption of words, which also voids the form, unless perhaps it happens either by a natural defect, e.g., in the tongue-tied, or by some natural haste, or by lack of skill, if nevertheless it does not altogether remove the sense; since in these cases corrupted words by common use are received and understood as complete, e.g., I baptize you in the name of the Father and of the Daughter and of the Holy Spirit, with wrong endings, which form is valid because it does not remove the sense and is received as correct, since it is understood as corrupted, not diverse; or, I baptize you in the name of the Mother and of the Daughter and of the Holy Spirit, which form is not valid, because it altogether removes the sense and is received as altogether another and diverse one. Thus also it is not valid if it is said, I am baptized you, etc. Ordination is valid if the Bishop, through error, when several are touching the instruments at the same time in priestly ordination, pronounces the form in the singular: Receive, etc. Holy Office, January 16, 1901; Monitor Ecclesiasticus v. 12, p. 482 f. - St. Thomas 3 p., q. 60, a. 7; L. 110; de Cons. Dist. 86.

By transmutation of words; if they are altogether synonymous, the form is valid; if they are not synonymous, the form is not valid; if they are doubtful, the form will also be doubtful. Thus in baptism, I wash or I lave for I baptize, is valid; for it is a synonymous word. But I anoint is not valid, because it is not synonymous. Likewise I regenerate is not valid, or is doubtful; for it is not plainly synonymous, since it signifies the sacramental effect, but does not also signify the sacramental action. In penance, I cleanse you, for I absolve, more truly is not valid, for it is not synonymous. Likewise, Christ baptizes you, etc., absolves you, etc., more truly seems not to be valid, because the action of the minister is not expressed.

By translation of words from one language into another, which does not render the form void; for the signification is altogether the same, even if various idioms are used in one and the same form, e.g., io ti battezzo, in the name of the Father and of the Son and of the Holy Spirit. L. 109; La Croix 30.

By transposition of words, which of itself makes only an accidental change; for the same signification altogether remains, e.g., if you say: You I baptize in the name, etc. L. 110. Yet transposition of words can altogether pervert the sense, or render it ambiguous, and then the form will be invalid or doubtful, as in the consecration of bread: mine is this body; this body is mine; this mine is body; this body, is mine. Yet the form would be valid if it were said: this, body is mine. - St. Thomas 3 p., q. 60, a. 8 ad 3; Lugo d. 2, n. 112.

By interruption of words; if this is notable, it harms the form, St. Thomas 3 p., q. 60, a. 8 ad 3; if small, it does not harm. St. Thomas ibid. Which interruption is long, which brief, must be judged by prudent estimation. Lugo d. 2, n. 112; Sporer n. 91. Commonly a brief interruption is judged to be one Our Father or Hail Mary.

But concerning a brief interruption of the syllables of the same word, some judge that it harms the form, others that it does not harm, others that it harms if the interruption was made by another word interjected; but by no means if it was made by some action interjected, e.g., breathing, coughing, yawning. L. n. 11; La Croix 33.

By substitution of other signs in place of words, e.g., nods, writing, etc., which, excepting matrimony, which consists in a contract, voids the form; for the form is in words. Florence, Decree for the Armenians; St. Thomas 3 p., q. 60, a. 6; La Croix 37.

321 You will resolve: The form is valid, although it is not lawful, if a small interruption is made, e.g., I baptize you, and there is interposed: this water is too cold; or: sacristan, turn the page; in the name of the Father, etc. L. 11.

322 What sort of union must there be between matter and form? - In order that a sacrament be valid, there must be between matter and form, e.g., between the pouring of water and the pronunciation of the words, such conjunction that, according to the moral estimation of men, with the nature of each sacrament considered, one is understood to be referred to the other.

The reason is that from matter and form one sign must coalesce. But in a moral composite, such as a sacrament is, moral unity suffices, excepting the Eucharist, which altogether requires them to exist physically together, since the pronoun this, here, cannot be verified unless the matter is present. Nor indeed does it matter which is placed first, excepting penance.

L. 8. - It suffices in baptism, confirmation, extreme unction, and order, if, when one of them has been placed, whether matter or form precedes, the other is placed immediately or soon afterwards, e.g., if someone in the conferral of the order of priesthood touches the chalice and paten after the Bishop has pronounced the words: Receive power, etc. Lugo, Resp. Mor. l. 1, d. 33, n. 2. Soon afterwards: for a brief delay interposed does not harm, namely a delay which is shorter than one Our Father. L. 8. Cf. Lugo, de Sacr. d. 2, n. 99. - In matrimony, the consent of one can follow the consent of the other as long as this is judged morally to remain, as in other contracts. Busembaum 10. In penance, absolution can be deferred for a rather long time, just as in judgment a sentence after the examination of the cause. Busembaum ibid. "In penance," says St. Alphonsus 9, "that union suffices which the judicial act requires, since some distance of time is accustomed to intervene between accusation and sentence, although in this sacrament such distance ought not to be as great as occurs in forensic judgment. But Croix l. 6, n. 8, with Tamburini, says that a penitent is validly absolved after an hour from Confession." The reason is that this judgment is far simpler than forensic judgment is accustomed to be, and because the sentence has the character of form with respect to the acts of the penitent, which are as if matter. Therefore with that same long distance which is accustomed to be in forensic judgments between their various acts, there would no longer be a moral union of them in this judgment. Cf. 748. - Roman Ritual on the Form of baptism; St. Thomas 3 p., q. 60, a. 6 ad 2; Suarez d. 2, s. 2.

323 Note: If a sacrament consists of several parts, as the Eucharist, extreme unction, order, with a notable delay interposed between them, so that the action of the minister can no longer seem one, one must altogether cease in the Eucharist, begin again from the beginning in extreme unction, and in order always cautiously supply what was incautiously omitted. L. 724; St. Thomas Suppl. q. 29, a. 2 ad 3. Cf. 336.

324 Must matter and form be united and applied by one and the same minister, and with regard to the same subject? - R. In the affirmative. The reason is that if one placed the matter and another the form, or the same minister applied matter and form to one subject and another subject, the words of the form would be false: I baptize you, etc.; for while another poured the water, he himself would not baptize; or while he himself poured the water upon one, he would nevertheless assert that he baptizes another. - L. 114; St. Thomas 3 p., q. 67, a. 6.

325 What if several ministers confect a sacrament, or the sacrament is conferred on several subjects? - R. To the first: If two ministers, for example, place the whole matter and form, whether of the whole sacrament, as if they baptize or consecrate together, or of a part of the sacrament, if the sacrament consists of several parts, as are the Eucharist, extreme unction, order, the sacrament is valid, because nothing is lacking in the being of the sacrament. But in the former case he confects the sacrament who first completes the sign; and if each completes the sign at the same moment of time, each, as far as in himself lies, confects the sacrament. L. 120; St. Thomas 3 p., q. 67, a. 6; q. 82, a. 2. But this is grave, excepting the ordination of priests. In the latter case also it is grave, excepting grave necessity.

In the East, on one altar several priests sometimes consecrate the same bread and the same wine. Then as many Masses are said as there are priests, and the fruit of the Mass is multiplied as many times. Benedict XIV, de Sacrif. Miss. l. 3, c. 16, n. 10.

R. To the second: A sacrament which one and the same minister confers upon several at the same time is valid beyond doubt, because then the form is virtually multiple. This has place, for example, in baptism and in penance, namely when someone under one form baptizes several, absolves several. It is indeed lawful in the case of extreme necessity, e.g., in fire, shipwreck, etc., Roman Ritual on Baptism of children; but in other cases, whether it is grave or light is disputed; for a notable change does not certainly appear. "Yet all say that he would not be excused at least from venial sin" without necessity. L. 29.

326 How are the words of the form to be pronounced? - Since sacraments are signs, and by signifying grace they effect and sanctify, the words of the form are of themselves consecratory both of the matter and of the subject. Consequently they are to be pronounced in a consecratory manner, in the present time, whether indicative, as in baptism; or imperative, as in ordination; or deprecative, as in extreme unction. If the words are uttered in another mode, namely merely historically, or promissorily, or interrogatively, or by way of sermon for instructing or exciting, the form is void. And thus this form is not valid: you are absolved from your sins; I will absolve you from your sins; do I absolve you from your sins? Würzburg Theologians 109 ff.; St. Thomas 3 p., q. 78, a. 1.

327 Are the sacraments to be repeated in doubt about the valid application of matter and form? - A threefold rule must be established as regards practice: 1. Sacraments can be repeated whenever there is a prudent doubt about their value. The reason is that if perhaps the sacrament were not valid, those who approach to receive it would be deprived of its fruit. But that prudent fear of so great an inconvenience is a sufficient reason why a sacrament be repeated is clear from the very well-known axiom: Sacraments exist for men. Roman Ritual on Baptism of children, c. 3, n. 3; Rubrics of the Missal, tit. 5, n. 2; L. 28, 136.


	Sacraments generally cannot be repeated without grave sin when a prudent doubt about their value is not present. The reason is that they would be repeated without cause, and therefore grave injury would be inflicted on them. Catechism of the Council of Trent on Baptism n. 57. - 3. Sacraments must be repeated whenever, when a prudent doubt about their value has arisen, charity, justice, and religion demand it, that is, whenever from justice, charity, and religion they ought to have been confected or administered. The reason is that the nullity of the sacrament, if perhaps it were present, would turn to the harm of the neighbor and sometimes to contempt or irreverence of Religion. But then they are to be repeated only conditionally, so that the reverence of the sacrament may be provided for. - L. 27 f.



328 You will resolve: 1. Sacraments that are more necessary and that are conferred only once are more easily to be repeated, namely baptism and order, even if much greater probability stands for the value of the sacrament against reasons of the lowest degree of probability in the opposite direction. - 2. Absolution is to be repeated with a penitent guilty of mortal sin if there is prudent doubt about the due pronouncing of the form. But if the penitent has not brought necessary matter of Confession, it will not be necessary to repeat the form, since Communion can be permitted to him even without absolution. - 3. A minister who doubts lightly and does not know why he fears, or only does not reflectively remember that he has pronounced the words of the form, of himself sins mortally if he repeats the form, or even repeats one word three or four times. The reason is that he changes the form and introduces a new rite concerning the gravest action of all. Besides, he exhibits Christ, whom he represents, as speaking ridiculously. Yet in practice the scrupulous who repeat the form are usually excused from mortal sin, indeed often even from venial sin, because, too agitated by scruples and perplexity, or without advertence, they act so foolishly. - 4.

If in Mass after consecration a doubt arises for you concerning the due pronouncing of the form, or concerning total omission, you neither ought nor can repeat anything, since otherwise you are not accustomed to omit these things; for one must judge from things commonly occurring, unless however you doubt very probably, as the Rubric says. - L. 224, 107 q. IV.

329 What as regards celebration of Mass in particular? - It is to be noted from St. Thomas "that although a priest does not recollect that he said some of those things which he ought to have said, nevertheless he ought not to be disturbed in mind because of this; for one who says many things does not recollect all things which he said, unless perhaps he apprehends something in saying under the aspect of already said; for thus something is made memorable. Hence if someone attentively thinks about that which he says, but nevertheless does not think that he says it, he afterwards does not much recollect that he said it; for thus something is made subject to memory, insofar as it is received under the aspect of past.... Yet if it is probably established for the priest that he has omitted some things, if indeed they are not of the necessity of the sacrament, I do not think that because of this he ought to resume by changing the order of the sacrifice, but he ought to proceed further. But if he is made certain that he has omitted something of those things which are of the necessity of the sacrament, namely the form of consecration, since the form of consecration is of the necessity of the sacrament just as the matter also is, the same seems to be done as was said in the defect of matter, namely that it be resumed from the form of consecration and the rest be repeated in order, lest the order of the sacrifice be changed." 3 p., q. 83, a. 6 ad 5. This doctrine of St. Thomas agrees with the rubric of the Roman Missal, de Defectibus in celebr. etc., tit. 5, de Defectibus formae, n. 2: "If the celebrant does not remember that he said those things which are commonly said in the consecration, he ought not on account of this be disturbed. Yet if it is certainly established for him that he omitted something of those things which are of the necessity of the sacrament, i.e., the form of consecration or a part, let him resume the form itself and pursue the rest in order. But if he very probably doubts that he omitted something, let him repeat the form at least under tacit condition. But if they are not of the necessity of the sacrament, let him not resume, but let him proceed further." Note the difference which is had according to the rubric cited here for the twofold case in which it is certainly established for the priest that he has omitted something of those things which are of the necessity of the sacrament, or he only very probably doubts that he has omitted something of this kind. For in the first case it is said that "let him resume the form itself and pursue the rest in order." But in the other case it is said: "let him repeat the form at least under tacit condition."

330 Now as regards the first case, in which the priest must resume the form itself and pursue the rest in order, a question can be raised: 1. Whether he must resume and pursue the rest in order in the case in which it is certainly established for him that he omitted the form of one consecration only, or also in the case in which this is certainly established for him concerning both forms of consecration. 2. From where he begins to resume. 3. What that means: let him pursue the rest in order; whether all things after the form has been resumed are to be repeated in order, or whether he must pursue in order all things which remain from that point of the Mass at which the priest has detected his error.

331 As regards the first question, if an essential defect occurs in the form of only one consecration, certainly the consecration is to be repeated, even if that defect occurs from the malice of the minister, and after the consumption of the species not duly consecrated, the matter being placed which was not consecrated, and, if it was from malice, by repenting of the former fault. The reason is: 1. that the sacrifice may be perfected; 2. because the Rubric is to be understood at least concerning the case of an essential defect of one consecration; 3. because there is the same reason of unsuitable matter as of matter without form. Moreover according to the Rubric tit. 3, n. 5 and 6, it is said: "If the celebrant should notice after consecration that the host is corrupted, or is not wheaten, even after the consumption of that host, let him place another, make the oblation, and begin from the consecration, namely from those words, Who the day before, etc. But if this happens after the consumption of the blood, new bread and wine with water must again be placed, and the oblation first having been made, the priest is to consecrate, beginning from those words, Who the day before, etc., and at once consume both, and pursue the Mass, lest the sacrament remain imperfect." Likewise tit. 4, n. 4 and 5, it is said: "If the celebrant after the words of consecration notices that wine had not been placed, but water, the water having been deposited in some vessel, let him again put wine with water in the chalice and consecrate, resuming from the aforesaid words, In like manner, etc. If he notices this after the consumption of the Body or of water of this kind, let him place another host again to be consecrated, and wine with water in the chalice, offer both, and consecrate and consume, etc." Or, the Rubric adds ibid., "if Mass is celebrated in a public place where several are present, to avoid scandal he will be able to place wine with water, and, the oblation having been made as above, consecrate and at once consume, and pursue the rest." Therefore the same is to be done if the essential defect should occur not by reason of matter, but by reason of form.

332 If an essential defect occurs in the form of both consecrations, and is noticed before the consumption of either species, it seems that each matter is again to be consecrated. The reason is that it is said absolutely in the Rubric, and altogether generally, that the form is to be resumed "if it is certainly established for him that he omitted something of those things which are of the necessity of the sacrament, i.e., the form of consecration, or a part"; nor is any distinction made between a defect of only one consecration and of both. Suarez, de Sacram. d. 85, s. 1, par. Secundo etiam constat, etc., thinks the same. "If the celebrant," says the distinguished Doctor, before consumption "from defect of intention or form consecrated neither species, he will be held secretly to repeat and to consecrate before he consumes, and as soon as he can, not by force of a precept of perfecting a sacrifice substantially begun, because this in reality does not yet oblige; but by force of the precept of not pretending something false in this ministry, and consequently of not persevering in the fiction begun; nor of consuming drink and food by way of a sacrament which is not a true sacrament, nor of giving others occasion of adoring mere bread and wine." But if the same essential defect of both forms is noticed after consumption, it does not seem that the consecration is to be repeated. And indeed the reason which the Rubric adduces for supplying a defect of either matter after consumption is "lest the sacrament remain imperfect," tit. 3, n. 6, "because the precept concerning the perfection of the sacrament is of greater weight than that it be consumed by fasting persons," ibid. n. 5. Now when the essential defect of both consecrations has occurred, no sacrament was really made, neither perfect nor imperfect, but the whole was feigned; and therefore then the precept concerning integrating or perfecting the sacrament does not oblige. From another side, the precept of not consuming the sacrament when the fast has been broken obliges. Therefore in that case this precept seems to be observed before the other. And the distinguished Doctor l. c. affirms the same.

333 As regards the second proposed question, there are various opinions. But the more common opinion is that only those words are to be repeated which constitute the whole form, which according to the Rubric, tit. 5, n. 1, are: This is, etc. This is the chalice, etc. The reason is that the Rubric says: let him resume the form itself. Yet the same Rubric 10, n. 3, seems to indicate that it is to be resumed from the words Who the day before, etc.; In like manner, etc. - Suarez l. c., par. II; but you will ask finally; Gavantus and Merati on the cited rubric.

334 As regards the third proposed question, St. Thomas l. c. seems at least to suggest that the priest must pursue the rest in order in such a way that he repeats them in order. But according to the Rubric, nothing seems to be repeated from accidentals which are not of the necessity of the sacrament. The reason is that the rubric does not say: let him resume the form and the rest in order, but it distinguishes very carefully and says: let him resume the form, and let him pursue the rest in order, namely let him pursue from that point of the Mass at which he has arrived. And thus if the matter happens immediately before or after consumption, as is said in the same Rubric in the defect of matter, so also in this defect of form, let him consecrate and at once consume, tit. 3, n. 5, 6. Besides the cited Rubric absolutely says: "but if they are not of the necessity of the sacrament, let him not resume, but let him proceed further." Therefore whether only essentials, or essentials and accidentals together, have been omitted, it will suffice to repeat only the essentials. Suarez l. c., par. Sed quaeres tandem, etc., also thinks thus.

335 Finally note, as regards accidental defects, that the general rule is: after they have already been committed, regularly speaking, they are not to be supplied by repeating something, or by saying or doing in a reversed order that which had to be done earlier. Regularly, because if sometimes the delay were so small that, no other action having been interposed or prayer said, the priest notices the defect committed, then repetition could be made and the defect supplied. For in that case the order of the sacrifice is not inverted, but on the contrary care is taken that all things be perfected in due order. But except from this rule an accidental defect indeed, but a very grave one, if the bread is leavened, or if water is not mixed with the wine; although this cannot be supplied after consecration, nevertheless before consecration it must altogether be guarded against. - Rubric de defect. etc., tit. 4, n. 7; St. Thomas 3 p., q. 83, a. 6 ad 4; Suarez, de Sacr. d. 83, s. 2; Reuter, Neo-Confess. p. 3, c. 13, n. 268; La Croix l. 6, p. 2, n. 443 ff.; Diana tr. 1, de Celebr. missar., r. 236.

336 These things which have been said about the celebration of Mass can be adapted to the other sacraments. Therefore, if someone does not remember that he omitted something, or if he does not remember that he said or did something from those things which had to be said or done, he ought not be disturbed, and let him pursue the rest in order. If he certainly or very probably remembers that he omitted something, if he does not remember it at once, it is not necessary to resume everything again, nor to supply anything in a reversed order; but let him resume or supply what is substantial, and pursue the rest in order. But if something has been omitted concerning which it is disputed whether it is substantial or accidental, what was incautiously omitted is to be cautiously supplied. C. 3 in fine de Presb. non bapt. Are all things then to be repeated entirely? One must see what part was omitted which must be supplied. If the part is separated from and independent of the others, as the last imposition of hands in the priesthood, only this is to be supplied, Holy Office, May 27, 1840. If it is not independent of or separated from the others, as the second imposition of hands, or the handing over of instruments in the priesthood, and chrismation in confirmation, the whole essential rite certainly is to be supplied. S. Penitentiary, March 31, 1888; S. C. C., May 28, 1796. And even an accidental rite omitted is to be supplied if it is a rite of greater moment, as for example in baptism the omitted ceremonies are to be supplied. Cf. Enchiridion Morale 440. - St. Thomas Suppl. q. 29, a. 2 ad 3.


III. On the Minister of the Sacraments

337 Who is the minister of the sacraments? - Christ himself is principally acting in the sacraments; the ministers of the Church are only instrumentally operating in the sacraments. St. Thomas 3 p., q. 64, a. 4, 5. - In matrimony the contracting parties themselves are the ministers. - In the other sacraments, the power of order and jurisdiction is regularly required, excepting the Eucharist, in which no jurisdiction is regularly required. Without the power of order, no sacrament is valid, excepting baptism. Without the power of jurisdiction, the sacrament is valid, excepting the sacrament of penance, which is invalid; but it is conferred illicitly and it is a grave sin if it is conferred without faculty, at least presumed or interpretative, e.g., if a simple priest, not a pastor, administers baptism, viaticum, extreme unction, or a bishop confirms or ordains outside his own diocese. Clement I de Privil.; Trent s. 6, c. 5 de R.; s. 7, c. 10.

338 Is attention required in the administration of the sacraments? - Attention is the application of the mind to those things which are being done, or it is the act of the intellect by which a man considers that which he does. - For the validity of the conferral of sacraments, no other attention is required except that which is found in every truly human act. Therefore the sacraments can commonly be validly ministered even by a distracted minister, or one thinking at the same time about other business. The reason is that the morality of the act proceeds not from actual attention, but from at least the virtual intention of the one acting. Besides, attention often does not depend on the will of man; but Christ could not require a condition sometime impossible in the minister of the sacraments. - For the licit conferral of the sacraments, such attention is required that every voluntary distraction be absent.

The reason is that the reverence owed to the sacrament requires that it be treated with attention. But voluntary distraction ordinarily does not exceed venial sin, according to the common opinion of theologians, unless someone exposes himself to the danger of gravely erring in the form. Yet more probably and more commonly they except the Eucharist, in whose confection they judge every voluntary distraction a mortal sin because of the greater dignity of the sacrament. But La Croix l. 6, p. 2, n. 443; Mazzotta and others deny this not improbably. Not improbably, namely provided the danger of erring is absent. - St. Thomas 3 p., q. 64, a. 8 ad 3; 4 d. 6, q. 1, a. 2, q. 1 ad 4; L. 14; l. 4, n. 75.

339 Is intention required in the administration of the sacraments? - Intention is an act of the will tending toward some end, or an act of the will by which someone intends to do or omit something. - For the validity of a sacrament, there is required in the minister some true and serious will at least of doing that which the Church, namely the Catholic Church, does. For those things which are done in the sacraments can be done in diverse ways, and are determined to sacramental action only through the intention of the minister. St. Thomas 3 p., q. 64, a. 8; Trent s. 7, c. 11.

Hence St. Thomas 3 p., q. 83, a. 4 ad 7, says: "The efficacy of sacramental words can be impeded by the intention of the priest." - Yet actual intention is not required, but virtual suffices. The reason is that actual intention, although best and desirable, is sometimes morally impossible; but virtual intention sufficiently flows into the action of the minister, so that this can be called truly human and deliberate. - Habitual intention does not suffice, nor interpretative. The reason is that for a human act some will is required, by force of which the act is placed.

Now neither habitual nor interpretative intention is of this kind: not the first, because it is neither actually elicited by the will, nor, although once elicited, does it persist in some effect or in a series of actions; not the second, because it is neither actually elicited nor ever was actually elicited, but would only be elicited if the mind were thinking about the thing to be done. Suarez d. 16, s. 2; Lugo d. 8, n. 28, 35. "A coerced intention of the minister, or one extorted by fear, also suffices, except in matrimony. Likewise error of the minister about the person of the recipient does not invalidate the sacrament, excepting matrimony." L. 19; E. M.

340 Note: For casting away scruples in this matter it is to be noted that implicit intention suffices. Hence St. Alphonsus 18 says: "Viva, etc., rightly say that the minister who in the customary way places the actions required for the sacrament, unless he positively excludes the due intention, imprudently doubts about it, because at least he wishes to do what he is otherwise accustomed to do, and what other ministers do. Add that through this, that he recognizes that action to be sacred and not to be placed in vain, he intends in exercise to place it according to its end. Therefore there is no need that the minister by mouth or in heart should say reflectively that he intends to confect the sacrament, but it suffices that he be present in mind and attentively do what he does." And at n. 25 the same holy Doctor says these things: "He ought not repeat the consecration who has brought smaller hosts to the altar, about which, while consecrating the larger, he did not explicitly think, nor uncover them."

If someone intends to do what another schismatic or heretical Church does, if this truly makes a sacrament, it is valid, from Trent sess. 7, de Bapt., c. 4; Sporer n. 121; L. l. 6, n. 21. Hence, the rite of ordination in England having been publicly changed, so that from it there would be excluded the power of consecrating and of offering sacrifice, by defect of intention, indeed by contrary intention, presbyteral and episcopal ordinations performed according to the Anglican rite are invalid. Leo XIII, Const. Apostolicae curae, Sept. 13, 1896.

It is necessary that the intention precede the sacramental action, which takes its force from the intention; i.e., that it be elicited before you begin to apply the matter and to pronounce the form. Therefore, if someone, without the intention of baptizing or confirming, washes or anoints, and immediately after the washing or anointing, having conceived this intention, pronounces the form, he accomplishes nothing. St. Thomas 3 p., q. 64, a. 8; 4 d. 6, q. 1, a. 2, q. 1.

341 Is internal intention required, or the intention of doing the rite which the Church intends? - Here one intention is internal, another external. Internal intention is had whenever the minister, when he perfects the sacrament, wills to effect that which is to be effected by that sacrament; external intention is had when he seriously performs the whole external rite, and as if as a minister of the Church.

Therefore if he has both wills, the sacrament is valid. If he has neither, it is not valid, as if he baptizes or absolves for the sake of jest, Trent sess. 14, de Poenit., c. 9; or for the sake of example or devotion, as if a pastor washes an infant just born, not in order to baptize him, but in order to teach the midwife the rite of baptizing; or if a nurse, while washing a child in the morning according to custom, says: I wash you in the name of the Father, etc. If he has internal intention only, it is still valid, as if someone washes the head of a dying infant, the child of unbelievers, as if making a cleansing or a medicine for him, and meanwhile says in a low voice: I baptize you, etc. If he has only external intention, the question is not yet entirely settled. The first opinion denies it, that is, denies that internal intention is required. The reason is that from Trent there is not required in the minister the intention of doing what the Church intends, but only of doing what the Church does; and therefore it suffices that the minister seriously apply the due form to the matter, as the Church does. Moreover, it seems difficult to admit that the minister can, by a hidden motion of soul, frustrate a rite which he seems seriously to perform in the name of the Church. Hence, if a newly ordained priest, for the sake of practice, were to go through the whole Mass without the intention of confecting the sacrifice, he certainly would not confect it, because both internal and external intention are lacking, for externally he does not present himself as seriously celebrating in the name of the Church. If, on the contrary, he were to celebrate publicly and pronounce the words of consecration, while within himself not willing to confect the sacrifice, he would still confect it. But the second opinion, common and to be held in practice, affirms it. It is proved from Trent sess. 7, c. 11, where there is required the intention of doing what the Church does; therefore the intention merely of seriously applying the form to the matter, as the Church does, does not suffice, for in reality this intention, while the external action is placed, is inseparable from the action; but beyond this there is required the intention of doing the sacramental rite which the Church does; otherwise both Trent and Florence would have required in vain, besides matter and form, the intention of the minister of doing what the Church does. The Church does not perform only the external rite; and therefore the minister who uses the external action alone does not do what the Church does. Hence if it is his purpose, e.g., while consecrating, to consecrate only this host out of two hosts, and not that one; while ordaining, not to ordain those who perhaps are not his subjects; if he absolves under this tacit condition, if you shall restore; he does not consecrate, does not ordain, does not absolve. Likewise, if someone has eleven hosts before him, and intends to consecrate only ten, not determining which ten he intends, he does not consecrate. Therefore external intention does not suffice, but internal intention is required. Moreover, this is established by the same reason by which the necessity of the minister's intention for confecting the sacrament is proved. This intention is necessary so that the minister act not in his own name, but in the name of Christ, bearing his person. L. 23, 26; St. Thomas 3 p., q. 64, a. 8, 10; Benedict XIV, de Syn. l. 7, c. 4, n. 9; l. 8, c. 11, n. 2; E. M.

342 Does ignorance or error of the minister invalidate the sacrament? - If the minister has at least an implicit and virtual intention of doing what the true Church does, the sacrament is valid, even if by error he thinks his heterodox Church to be the true Church, even if he does not have an explicit intention of confecting the sacrament, provided he does not exclude this intention, even if he does not understand the form, even if he errs concerning the true meaning of the form, e.g., if he thinks these words: This is my Body, signify only the mystical presence of Christ, even if he falsely thinks that either the matter or the form is not suitable, e.g., if someone, in consecrating bread, judges the words, which shall be given up for you, to be necessary and omits them. The reason is that our ignorance or error does not change the truth of the thing. Therefore if sacraments are perfected by three things and only by three things, namely by things, words, and a minister with the intention of doing what the Church does, the truth of the sacrament stands notwithstanding the ignorance and error of the minister. Moreover, if it were otherwise, it would follow that, since Protestants do not believe that a sacrament is effected by matrimonial consent, their marriage would be null, which is false. L. 21, 22; E. M.

343 Must the intention of the minister be determined to certain matter and person? - Resp. In the affirmative. The reason is: as regards the matter, because otherwise it would remain in a state of indifference; for it cannot be drawn out of that state and determined to the sacrament except through the intention of the minister. As regards the person, because the effect of the sacrament cannot be applied in general, but to some subject; otherwise no application would be made. Namely, according to the nature of the matter at issue, the object or term of the action must be determined; for if, for example, you were to say, I give, but did not determine what, or to whom, you have an act void of all force. - But the Eucharist is to be excepted, which is not confected in a subject, and consequently determination of the person is not required for the validity of consecration.

344 If the minister has two contrary intentions, which one ought to prevail? - If those wills are simultaneous, the predominant one prevails, namely the one which would be chosen if the impossibility were known. - If among contrary wills one succeeds another, the later one is valid, unless the prior one has revoked, at least virtually, every subsequent will; for then the prior will, provided it is not expressly revoked, certainly prevails. But in these matters, if doubt still remains, the validity of the sacrament will be doubtful. - And this also holds for the application of Masses. L. 24, 784; l. 3, n. 700; Lugo d. 8, n. 121, 123. Cf. V. 1, n. 18.

345 Is the conferral of a sacrament with a conditioned intention valid and licit? - The condition can regard those things which in some way pertain to the validity of the sacrament; the dispositions of the subject licitly and fruitfully receiving the sacrament; or any other matter. - Licitly, in a case of necessity, a condition can and must be added which regards the validity of the sacrament, if it is doubted, e.g., whether it is water with which baptism is given; whether the dying person to be fortified by extreme unction still lives; whether a sacrament was invalidly received, and therefore is to be repeated. The reason is that the reverence due to the sacrament is safeguarded, as far as possible. And here it must be carefully observed that, if besides this reverence due to the sacrament, something else would have to be guarded against which cannot be guarded against by the condition added, it is not licit to use that condition and therefore to confect the sacrament under that condition. And thus it is never licit to confect the Eucharist conditionally with doubtful matter because of the danger of material idolatry; it is never licit to confer orders with the same doubtful matter because of the very grave inconveniences of an invalid ordination. - Outside the aforesaid case of necessity and doubt, to administer a sacrament conditionally would often be grave, because it would not be without trifling in a grave matter.

A condition regarding the dispositions of the recipient, in conferring the sacrament of penance from an urgent cause, can be added and must be added, lest the sacrament be exposed to nullity. But in the other sacraments it is generally not licit; for, if afterward it is clear that the dispositions were lacking, either someone would have to lack them forever, or the sacraments would be repeated not without scandal. If extreme unction, for example, is given to the sick person under the condition: if you are disposed, i.e., in the state of grace; and the sick person is not then disposed, he is deprived of the sacrament, although afterward he may be disposed and remove the obstacle; and thus sufficient provision will not have been made for his salvation. Generally it is not licit; for at the point of death, when matters are desperate, St. Alphonsus n. 82 says: "if perhaps the sick person has been deprived of his senses, in an act of mortal sin, Viva says probably that extreme unction at least conditionally is to be ministered to him, as we shall also say concerning the sacrament of penance n. 483." And the same Doctor has the same at n. 732, concerning extreme unction.

It is not licit to add other conditions, and it would be grave. For, if the condition is about the future, the sacrament is null. For it is not valid when the matter and form are placed, because the intention is lacking, nor is it valid when the condition is verified, because then the matter and form are lacking. Matrimony is excepted, which, after the manner of all other contracts, can be celebrated under a condition concerning the future; when this is fulfilled, they are perfected, no differently than if from the beginning they had been entered into purely and without condition. Nor is the aforesaid inconvenience therefore to be feared. For since the consent is referred to the event of the condition, then in reality the contract is perfected, and therefore then the sacrament is made. But if the condition concerns the present or the past, the sacrament is exposed to the danger of nullity; indeed it is null if the event of a condition of this kind cannot be known in a human manner, since the sacraments certainly must be administered in this way; e.g., if you are predestined. - L. 25, 26, 431; E. M.

346 Is the conferral of sacraments with a conditioned intention always licit, in doubt whether they have been validly conferred? - As regards the sacraments imprinting a character, it is certain that it is licit. C. De quibus 2, de Bapt., where this form is indicated in doubt concerning conferred baptism: If you are not yet baptized, I baptize you, etc. - As regards the other sacraments, it is also licit if a sufficient cause is present for adding the condition. The reason is that the sacraments are for men, and by conditioned conferral of the sacrament provision is made, insofar as it can be done, both for the good of those who receive the sacrament, if perhaps they are capable of it, and also for the reverence of the sacrament. - L. 27, 28; E. M. "It is licit for a confessor prudently doubting whether he has absolved a penitent, to absolve conditionally.

And Tournely, etc., say the same when a child is to be absolved about whom it is doubted whether he is capable of reason. But if someone, judging the penitent to be disposed, were to absolve him conditionally, saying: I absolve you, if you are disposed, they rightly say that he would not sin mortally, but he would not be excused from venial fault, since this would be contrary to the rite of the Church." L. 28.

"It is certain that in the case in which there is extreme necessity of one's neighbor, and no matter is had except doubtful matter, then the minister not only can, but is bound under grave obligation to minister the sacrament to him conditionally. Lugo nevertheless notes that if afterward certain matter is had, and there is opportunity, the sacrament is to be repeated conditionally, if perhaps the first was invalid. Understand this of sacraments which are not repeatable, such as baptism, confirmation, and order." L. 29. As regards the other sacraments there is no special difficulty, since they of themselves do not prevent repetition. And they are to be repeated when prudent doubt is had concerning their validity, and grave harm would follow if they had truly been conferred invalidly. Cf. n. 345.

347 Must the condition be expressed in words? - Resp. In the negative. The reason is that, for the reverence of the sacrament, it suffices that it be conceived in the mind. Indeed, there is not even need to have the condition explicitly and formally in mind; but it is enough if it is had implicitly and virtually, as he has it who has willed to hear Confessions according to the institution of Christ or the intention of the Church; because thus the reverence due to the sacrament is still sufficiently preserved. Yet it must be added orally and expressly where the rubric prescribes this, as in conditional baptism, especially if it is conferred publicly, lest bystanders believe that baptism is being repeated absolutely; and in conditional extreme unction. Roman Ritual de Sacr. bapt., de Sacr. extr. unct. - L. 29; H. A. tr. 14, n. 3; La Croix 83; Gobat 272; E. M.

348 In conferring or receiving the sacraments, is it licit to use a probable opinion? - As regards the conferral of sacraments, where their validity is at issue, generally speaking this is illicit from proposition 1 condemned by Innocent XI. The reason is that irreverence would be done to the sacrament; and for the subject there would be danger of harm, especially in baptism because of its greatest necessity, and in order because of the public harm also of others. Consequently it is licit: 1. If necessity is present, or grave utility on the part of one's neighbor. The reason is that the sacraments are for men; nor indeed is there an obligation of rendering to the sacraments more than probable reverence. Cf. 1031. 2. If there is a probable opinion concerning the jurisdiction of the confessor, or concerning the validity of matrimony. The reason is that the Church then supplies by her authority as regards jurisdiction to be conferred on the confessor, and as regards convalidating the contract, if perhaps that contract is null because of an impediment which the Church removes by supplying.


	When the administration of the sacrament would otherwise be exposed to excessive scruples or difficulties; for otherwise an infant could not be baptized whom the parents assert not to have been baptized, since such testimony is only probable; nor could a penitent be absolved, concerning whose disposition only a prudent probability can be had. L. 57, 633; l. 1, n. 50, 51.



But as regards the reception of sacraments with a probable opinion, if again the validity of the sacraments is at issue, the same must be said, for the same reasons. But in those things which do not pertain to the validity of the sacraments, in sacraments either to be conferred or to be received, the same rule holds as in other laws. For if, while probability stands, other laws are not contemned, certainly, while the same probability stands, the sacraments are not contemned. This is especially true as regards the dispositions of those ministering and receiving. For in these things grave probability is held as certainty. Moreover, both the administration and the reception of the sacraments would continually be exposed to scruples and anxieties of conscience. Wherefore it is sufficient to approach the sacraments, whether to confer them or to receive them, with probable disposition. Lugo de Poenit. d. 14, n. 109; La Croix 105; L. l. 1, n. 32, 48; l. 6, n. 461, 475, 482, 560, 573.

349 Are faith and probity of the minister required for valid and licit administration of the sacraments? - For the validity of the sacraments neither faith nor probity, or the state of grace, is required in the minister. This is clear 1. from the practice and perpetual tradition of the Church, which never wished those baptized by heretics and wicked men to be rebaptized. It is clear 2. from the definition of the Church. Trent sess. 7, c. 12 de S., c. 4 de B. But for licit administration of the sacraments there is required in the minister faith and probity, at least if he has been consecrated for conferring the sacraments, and confects them solemnly, that is, with the whole rite prescribed by the Church. Therefore he gravely sins who, as a minister of the Church or by force of the order conferred on him, ministers the sacraments in mortal sin. For since of himself and by office he has been constituted for exercising this function, he is bound to exercise it with due disposition and holiness. Wherefore a minister of this kind, lacking faith or wicked, inflicts grave injury upon God and Christ by treating holy things unworthily and, as far as lies in him, by contaminating them. For the minister of the sacraments represents Christ, the primary minister, who is the Holy of holies, and bears his person, and therefore it is necessary that he too be holy.

At least, etc.; for whether this is demanded by the holiness of the office, or also by the holiness of the thing, because the minister of the sacraments represents the person of Christ and holy things are to be treated holily, is not sufficiently clear. - L. 31, 32; St. Thomas 3 p., q. 64, a. 5, 6; q. 82, a. 5; Suppl. q. 36, a. 5; q. 38, a. 2; Lugo d. 8, n. 150; Suarez d. 16, s. 2; E. M.

350 Does a minister gravely sin who confers in mortal sin a sacrament for which he has not been specially ordained or consecrated? - Resp. Probably in the negative, because the obligation in the minister of having holiness probably does not arise precisely from the holiness itself of Christ and of the sacrament according to itself, but from the consecration of the minister in order to the conferring of sacraments. Billuart Diss. 5, art. 4; St. Thomas 3 p., q. 64, art. 6; 4 d. 5, q. 2, a. 2. Yet others affirm it. St. Liguori 32 admits the probability of both opinions; nevertheless he inclines more to the affirmative. Cf. Sporer n. 176; Roncaglia cap. 3, q. 6; Sanchez de Matr. l. 2, d. 6, n. 4. "This question, as the same St. Alphonsus says, l.c., has place only in baptism and matrimony, for it is evident that the other sacraments cannot be ministered except by consecrated ministers." Hence those contracting matrimony in mortal sin probably sin gravely only by receiving the sacrament, not also by ministering it. L. 30; l. 6, n. 884.

Yet even laymen baptizing in necessity, or those contracting matrimony, sin lightly if they are in the state of grave sin. For certainly it is not fitting to bear the person of Christ in the state of sin, and it is fitting that holy things be treated holily.

351 Does a priest, or consecrated minister, sin gravely who indeed ministers a sacrament in mortal sin, but not solemnly, e.g., baptism without ceremonies in a case of necessity? - This is controverted, as in the preceding question, and the same authorities and reasons are brought forward for each side. Hence it must probably be said that he does not sin gravely, because although he is of himself consecrated for ministering sacraments, he nevertheless does not act as consecrated or by office, but only as a layman from charity for aiding his neighbor in necessity. - L. 32, 884.

352 Does a consecrated minister solemnly ministering in mortal sin sin gravely, if grave necessity presses? - Resp. In the negative, strictly speaking, namely if the danger is so pressing that time does not permit him to elicit an act of contrition. For since the sacraments are for men, irreverence seems to be absent if, in that necessity of aiding a man, the sacrament is ministered by a sinner. But this hypothesis generally must be denied. For it is sufficient by an interior act of the will to conceive sorrow and detestation of sin because it is an offense against God, which can be done at once. Moreover, a minister conscious of grave fault is not to be excused from mortal sin if he can foresee a case of necessity, as a pastor and others who by office must minister the sacraments, and therefore by a special obligation are bound habitually to remain in the state of grace. L. 33, 86, 617; Lugo d. 8, n. 151; de Euch. d. 9, n. 8; Sanchez d. 207.

353 Does one who ministers the Eucharist in mortal sin sin gravely? - Resp. More probably in the affirmative. The reason is that he inflicts grave injury upon the most holy Eucharist. For although he does not act as an efficacious cause in confecting the sacrament, nevertheless he is its dispenser, specially consecrated for this, and he performs a ministry which immediately cooperates in the sanctification of the soul. Hence one celebrating and ministering in mortal sin commits four sacrileges: 1. Because he confects the sacrament. 2. Because he receives it. 3. Because he ministers to himself unworthily. 4. Because he ministers the Eucharist in mortal sin. But it is only one action, and therefore it is enough to say that he celebrated in mortal sin. L. 35 and others commonly. Yet Lugo d. 8, n. 155; Salm. tr. 1, c. 7, n. 11, and others probably judge that he sins only venially; because he neither acts in the name of Christ nor himself sanctifies anyone, but as it were transfers the sacrament from place to place. Diana thinks this opinion probable not only if communion is ministered outside Mass, but also if it is ministered in Mass. Tr. 2, de Praec. div. et eccl. sacr. comm., res. 25. St. Thomas Suppl. q. 36, a. 5 ad 4; L. l. 2, n. 46.

354 Do those gravely sin who in mortal sin either mediately or immediately touch or carry the Eucharist? - There is a threefold probable opinion. The first, more probable opinion affirms in each case, because they treat a most holy thing or the Body of Christ unworthily. St. Liguori 35 calls this opinion very probable. - The second opinion denies it, because there is no administration of a sacrament here, nor does the matter appear so grave that it induces mortal sin. Thus La Croix n. 101; Salmant. c. 7, n. 1; Busemb.; and St. Liguori says this is not improbable. - The third opinion distinguishes thus: those indeed sin gravely who immediately touch the most holy Eucharist in mortal sin, but not those who touch it mediately. The reason is taken from the very different degree of irreverence between the first case and the second. Thus Billuart. But if the opinion of Cardinal Lugo, of which in n. 353 here, is not without its probability, then every difficulty vanishes. St. Thomas Suppl. q. 36, a. 5 ad 4.

355 Do those sin gravely who exercise other sacred functions in mortal sin? - Resp. In the negative, because all the other exercises of orders, besides the confection and administration of the sacraments, do not seem to require holiness under grave obligation, since they are not proximately ordered to the sanctification of the soul. Thus commonly and more probably. - Therefore they do not sin gravely: 1. Deacons and subdeacons who, in mortal sin, solemnly minister at the altar. 2. Bishops who, in mortal sin, confect chrism or holy oil. 3. A bishop or priest who in mortal sin consecrates or blesses a church, blesses sacred vestments or corporals, assists at matrimony, blesses ashes, lustral water, etc. 4. A preacher existing in mortal sin. - L. 37-40, 747, 767, 889; Lugo d. 8, n. 152 ff.

356 Is the minister bound to confess before the confection of a sacrament, if he is guilty of mortal sin? - Resp. In the affirmative, if it concerns the celebration of Mass and he does not lack an opportunity for a confessor; because all the faithful about to communicate must premise Confession from Trent sess. 13, c. 7, c. 11. - But more probably in the negative, if it concerns the other sacraments; because he is bound by no law to Confession; and therefore it suffices that he elicit an act of contrition. Yet except the case if the lack of perfect contrition is clear to him. - L. 34, 617.

357 Does one who hears Confession in mortal sin, but does not absolve, sin gravely? - Resp. More probably in the negative, because the confessor by hearing confession does not confect the sacrament. L. 36.

358 How many sins does a confessor commit by absolving several penitents successively in mortal sin? - The first opinion is that he commits as many sins as persons he absolves; the reason is that each absolution constitutes a distinct moral action, just as many complete judgments and just as many sacraments conferred in the state of sin, and therefore just as many sins. Thus L. l. 5, n. 50 with others. The second opinion is that he commits only one sin. Thus Salmant. de Censur. c. 2, n. 72, with others whom they cite, and Lugo de Poenit. d. 16, n. 558 calls that opinion probable. The same must generally be said of one who successively, but continuously, confers several sacraments, e.g., baptizes, confirms, or ordains several persons. And indeed, if the sin is taken from the holiness of the office, it is truer that one sin is committed, because one ministry of baptizing, confirming, etc., is exercised. - Busemb. 617.

359 How many sins does one commit who ministers the Eucharist to several persons in mortal sin? - Resp. More probably only one; because he places one moral action; for each distribution is held after the manner of one thing, and constitutes one administration and one banquet. L. 30, 35; l. 5, n. 30. Cf. 353, where a twofold opinion concerning the gravity of this fault was presented.

360 What about the obligation of ministering the sacraments? - Those having care of souls are bound under grave obligation from justice to minister the sacraments to their subjects reasonably asking for them. For by undertaking the care of souls they have obligated themselves to this, by a tacit contract entered into with their subjects, from whom they receive support or at least honor. - Therefore they are bound if the common precept of receiving them presses, or if the private necessity or utility of the petitioner requires administration, e.g., if the petitioner foresees some danger, or is in temptation and needs the grace of the sacrament, or if he wishes to exercise devotion suitable to his state, or to gain an Indulgence, etc. - Others, not having care of souls, are not bound to minister the sacraments from justice; yet sometimes they are bound from charity, namely in grave necessity of a neighbor; but without grave proportionate inconvenience of their own. - L. 58, 623, 728, 729.

361 Who are here judged to have care of souls? - All those who by office, or by a special title of spiritual jurisdiction or delegation, must feed or care for some part of Christ's fold. Therefore such are bishops, pastors, and whoever have a subsidiary care of souls by commission or public function, as are coadjutors or vicars of pastors, chaplains of soldiers, hospitals, etc. Likewise with respect to religious, their own prelates or superiors; with respect to nuns, their chaplains or confessors. L. 58.

362 Which sacraments are to be ministered in necessity, even with danger of death, whether by those having care of souls or by others? - Those who do not bear care of souls are certainly bound only to minister the sacraments absolutely necessary for salvation, namely baptism and penance, or extreme unction when someone can in no way confess. The reason is that they are bound only from charity alone to aid their neighbor in a most grave danger to salvation. But only the aforesaid sacraments are necessary for salvation. Even those bearing care of souls are, much more probably, bound to minister only the aforesaid sacraments with any danger. The reason is that the other sacraments are not of such necessity that anyone is bound to confer them with grave danger to life. Thus L. 233, 729, relying on the Declaration of Gregory XIII, Oct. 12, 1576, and likewise on the Declaration of the Sacred Congregation of the Council approved by the same Pontiff.

Suarez, on the contrary, affirms that by force of their office they are bound also to minister the Eucharist, which, although not absolutely necessary, nevertheless is very profitable; and it would be a great scandal to the people if a pastor allowed his parishioners to die without viaticum. And several synods have embraced this opinion, and most recently also the Plenary Council of Latin America n. 531. But Benedict XIV, de Syn. l. 13, c. 19, n. 7, 10, calls into doubt the Declaration of Gregory XIII and of the Sacred Congregation of the Council. For the rest, those who bear care of souls are bound to expose their life not only in extreme necessity, but also in grave necessity, while other ministers are obligated to this only in extreme necessity. La Croix l. 3, p. 1, n. 755 seq. - L. 58, 624; l. 2, n. 27; l. 3, n. 389; St. Thomas 2.2, q. 26, a. 5. Cf. 90.

363 Is someone who is not a pastor bound to expose his life for ministering the aforesaid sacraments with only probability of success or necessity? - The first opinion affirms this "from the law of charity, which obliges one, in equal danger, to expose temporal life in order to save the spiritual life of one's neighbor." L. 624. The second opinion denies it, because it is too hard to require so heroic an act for aiding one's neighbor, unless moral certitude is present either of success or of necessity. Hence you are not bound certainly to expose your life in order to baptize or absolve someone, if you probably must perish before you can fulfill it, or if you probably presume that he has been baptized, or is not in the state of mortal sin, or also can easily help himself through an act of perfect contrition. St. Liguori 624 says that the first opinion pleases him more; adding: "yet if the priest does not know that he is in mortal sin, he is not bound to absolve with danger of life." But l. 2, n. 27, he seems to adhere to the later opinion; and l. 6, n. 728, he seems to require a greater probability for the necessity of the neighbor.

364 You will resolve: Those having care of souls sin gravely, not only if without reason they deny their ministry, but also if they often show themselves slow and difficult; because in this way they deter the faithful from the sacraments, and the matter comes to the same as if they denied the sacraments. - Yet it is not mortal, to one or another or to the same person once or again, asking apart from necessity, to deny the sacrament of penance or the Eucharist; because the harm can easily be repaired, nor is the subject therefore judged to be gravely unwilling. If subjects ask irrationally, there is no sin. Hence a pastor is not bound daily to spend time with a scrupulous person or with devout little persons, since such frequent Confession is not expedient for them, nor do they themselves have a strict right to such frequent absolution.

If the pastor has suitable vicars, he will not be bound so rigorously to receive the Confessions of subjects; nevertheless he must satisfy the faithful expressly requiring him by name, unless either he is impeded, or the penitents are willingly about to approach another confessor. Generally speaking, those bearing care of souls sin gravely who are unwilling to receive the Confession of subjects except on a few determined days within the month; because they are the cause why the faithful remain long in the state of sin and are kept away from receiving the sacraments. - L. 58.

365 What about the obligation of denying the sacraments to the unworthy who ask? - Generally and under grave obligation, speaking in itself, the minister is bound to deny the sacraments to the unworthy, because natural law obliges the dispenser to dispense the goods of the Lord faithfully and according to his will; moreover the certain will of Christ is that the sacraments not be conferred on the unworthy, according to that saying of Matthew 7:6: Do not give what is holy to dogs, nor cast your pearls before swine. Roman Ritual de SS. euch. sacr., de Sacr. extr. unct. - Cf. Lugo d. 8, n. 164, 180, 193; Suarez d. 8, s. 2. Indeed, as St. Alphonsus 43 notes, "in certain sacraments, for the minister to show himself a faithful dispenser, it does not suffice if he does not know the petitioner to be unworthy, but further he is bound to have a prudent reason that he is worthy; for in the sacrament of penance, since the disposition of the penitent is altogether required for validity, the minister, as judge constituted for this, must make himself certain about it. Likewise in the sacrament of order, the bishop must have certain knowledge concerning the dignity of the one to be ordained, since for order, as directed to the public good, no one has a right unless he is called by God, as Aaron was. But in matrimony the assisting priest must inquire into impediments, since he is constituted for this by the Church. But in the other sacraments, they are not to be denied to those who live as Catholics, unless the unworthiness of the penitent is established... The reason is that all the faithful have a right to these other sacraments and the ministers are not judges, but dispensers; hence in these they do not have a right of inquiring, but only the duty of dispensing to all who ask, provided they are not positively unworthy." Cf. Decr. Ne temere de Spons. et Matr., S. C. C., Aug. 2, 1907.

To a public sinner, whether asking secretly or publicly, the sacrament is to be denied; because there is no reason why an exception should be made to the general rule; indeed grave scandal of the faithful would follow from the concession of the sacraments. St. Thomas 3 p., q. 80, a. 6; L. 44. But in the case of doubt whether someone has sinned, it is to be conceded; in doubt whether he has done penance, it is to be denied. L. 48. "Yet excepted is a sinner constituted at the point of death,"

L. 44, because everyone is then presumed to wish to dispose himself rightly, and necessity removes scandal, as does the hidden penance itself of the dying person, to be made public by the minister if the sacraments were to be publicly ministered to him. La Croix 143. Very rare is the case in which the denial of the sacraments is extended even to penance. But the obligation is always present, as regards penance itself, of denying absolution to one indisposed.

Likewise the sacrament is to be denied to a hidden sinner asking secretly; because reverence toward the sacrament and charity toward one's neighbor demand this in these circumstances, St. Thomas 3 p., q. 80, a. 6; L. 50, except the case in which the crime was known from Confession; for then it is not even licit for the minister to warn the sinner. And this is forbidden even if the confessor could deny the sacrament under the pretext of other causes. L. 50, 51. - But the sacrament is not to be denied to a hidden sinner asking publicly. The reason is drawn from the inconveniences which would follow from denial of the sacrament; for scandals and disturbances would arise in the Church, and especially the faithful, brought into suspicion lest they be prohibited from the sacraments, would withdraw from them. But he who ministers sacraments to an unworthy person cooperates only materially in his sin, and such cooperation is licit from a grave proportionate cause. Cf. 374. St. Thomas p. 3, q. 80, a. 6; L. 49, 50; Lugo d. 8, n. 176; Roman Ritual de Euch. sacram. - E. M.

366 When is a sinner judged public, or notorious, or hidden; and secretly asking for a sacrament? - A public sinner is called one whose crime or very bad life is commonly known. But if his infamy has not yet come into common knowledge, yet is known in such a way that it can no longer be concealed, he is called notorious; but if there is no danger that the wickedness become known, he is called a hidden sinner. Wherefore one will still be a hidden sinner if his wickedness is known only to a few who will not manifest it, so that it is withdrawn from common knowledge. - A sinner secretly asking is called one who is found alone with the minister or with a few others of whom deservedly no account is to be taken, as little children, etc. Otherwise he is judged to ask publicly.

367 Is the sacrament to be denied to an unworthy person asking publicly, whose crime is indeed notorious but not yet public? - Resp. In the negative according to the more probable opinion, because he cannot yet be called a public sinner; moreover denial would be exposed to various inconveniences. Indeed, more probably the sacrament is not to be denied even if most of those present know the crime, since it is not simply public. Except unless the crime is soon to be made public, and scandal of the faithful would consequently have to be feared from the concession of the sacrament. Cf. n. seq.; L. 45.

368 Is the sacrament to be denied to a sinner when his crime is not public where he asks, yet is public elsewhere? - Resp. In the negative, at least more probably; because on the one hand, in ministering the sacraments to him there is no scandal of others, and on the other hand, if they were denied, those inconveniences and harms would arise which come from denial made to a hidden sinner. But it must be said otherwise if knowledge of that crime will easily reach that place shortly. For it can prudently be feared that scandal of the faithful may arise from the concession of the sacrament. L. 46.

369 What is required so that the Eucharist can be ministered to a public sinner? - "Laymann, etc., require, besides Confession, some time of good conduct for removing scandal. Possevinus, etc., say that Confession before several persons suffices, provided, Bernal adds, that the penance is shortly to be publicly manifested. And Croix rightly adheres to this opinion when the sinner does not have a proximate occasion of sinning; because one who has publicly confessed is publicly judged amended; otherwise, if the occasion were present and he had not left it. But he who asks secretly, it suffices that he has secretly done penance." L. 47; Roman Ritual de Euch. sacram. - E. M.

Hence, as is clear, one account would have to be taken of a public blasphemer who has already publicly approached Confession in church, or is presumed to have approached; another, however, of a public concubinary who has contracted only civil marriage and keeps his concubine at home, which scandal regularly must first be removed.

370 Is the sacrament of order to be denied to a hidden sinner asking publicly? - Resp. In the affirmative. "The reason is certain, because he who intrudes himself into public functions for which he is not fit must be repelled even with infamy, because the public good is to be preferred to the private. And that an unworthy cleric, although because of a hidden crime, can and must be repelled, is clear from Trent, where in sess. 14, c. 1 de R. it is said that the bishop can prohibit a cleric from ascending to further orders; and the cleric is bound to obey him, even if ascent has been interdicted by his prelate 'from any cause whatever, even because of a hidden crime, in any way whatever, even extrajudicially.' And it is added that 'no license granted contrary to the will of his prelate, by causing himself to be promoted, shall avail him.' And it is especially to be noted that in that case the bishop is not bound to reveal the cause why he repels from ordination, according to the Declarations of S. C. C., March 21, 1613; April 26, 1668; Benedict XIV, de Syn. l. 11, c. 2, n. 16. But that the bishop not only can, but also must repel the unworthy, although hidden, obvious reason persuades from the same Trent sess. 23, de R., c. 5 and 7, where it is expressly prescribed that the ordaining bishop diligently investigate and examine morals. 'For what purpose, then, must the prelate investigate and examine the morals of clerics, unless to repel those whom he knows to be unworthy?'" L. 52, 69; St. Thomas Suppl. q. 36, a. 1, 3, 4.

371 Note: "Concerning this matter, says the same holy Doctor 803, bishops in seeking this proof ought not be content with the simple attestation of pastors... but besides, secret information having been taken from other trustworthy persons, they ought to be made certain not only that the one to be initiated has not been bad... but also that he is positively good, etc." Cf. Benedict XIV, Const. Ubi primum; St. Thomas Suppl. q. 36, a. 4 ad 3.

372 Can a pastor assist at the marriage of those who are public sinners? - Laymann, Croix, and Lugo affirm. The reason is that the pastor is not the minister of the sacrament, but only a witness; whence, on the one hand, since he is a public minister, he cannot deny his assistance; and on the other, he can licitly assist, since his cooperation is merely material. But others deny it, among whom is St. Alphonsus, unless from a grave and proportionate cause, both because by natural law no one can cooperate in the sin of his neighbor, and because the pastor is bound from justice, from the contract entered into with the community from which he receives a stipend, to attend to the spiritual salvation of his sheep, by turning them away from sins. And immediately the holy Doctor adds, "what we say of the pastor must also be said of the witnesses; yet they would be sufficiently excused from sin if they assisted compelled by grave fear, since they are not bound except from charity to impede sin. But the pastor also can be excused in order to avoid death, or other graver evils of the community, or of the contracting parties themselves, for example lest they persevere in sin." L. 54; E. M.

373 If one of the spouses is publicly unworthy, can the other enter into marriage with that one, and consequently minister the sacrament to him or her? - Resp. In the negative, if the person is unworthy because he or she is an excommunicate to be avoided, as is clear. - In the affirmative, if the person is unworthy because excommunicated, but tolerated; for the Council of Constance granted indistinctly that the faithful can communicate with tolerated excommunicates. In the affirmative, if the person is unworthy because of some sin, and the other spouse could not recede from the marriage without grave inconvenience. Thus more probably and more commonly. The reason is that the aforesaid administration is by them as ministers not consecrated for this. L. 55; H. A. tr. 14, n. 6. Hence one who contracts with an unworthy person is excused from mortal sin; for he does not sin insofar as he ministers to the unworthy person, because charity alone forbids this, and grave inconvenience excuses, which is scarcely absent, or not even scarcely; nor insofar as he asks from an unworthy person, because that person is a minister not consecrated for this. - Lugo d. 8, n. 226, 230; L. l. 2, n. 60.

374 What if a sacrament cannot be denied to an unworthy person without danger to life? - It is not licit to give it if it is asked in contempt of Religion or in hatred of the faith, or if it cannot be given without offense of others and scandal. These being removed, there are those who deny it, because it is the greatest irreverence to give what is holy to dogs; and this is licit only for avoiding common harms.

Nor are there lacking those who do not admit even this, since the matter is intrinsically illicit. For profanation of the sacrament is had immediately in the case by its very concession, and, by means of that profanation, escape from death is had. Others affirm it, because in so great a crisis of matters irreverence ceases. Others dispose of the matter by another way; for they teach that it is licit to simulate the administration of a sacrament, except the priesthood; not indeed formally, but materially, namely by substantially changing the matter or form, e.g., if he says: I do not absolve you, or, I will absolve you, or, Do I absolve you? with scandal always removed. Cf. n. seq. But to confer sacraments on the unworthy is not evil of itself. Indeed, Christ gave communion to Judas; who would say that Christ did a thing materially evil? And if it is licit to give a sacrament to an unworthy person in order to protect his reputation, why will the same not be licit in order to protect one's own life? Charity alone forbids cooperating in the sacrilege of the recipient, but charity does not oblige with grave inconvenience.

Properly speaking, however, cooperation is not had in the case, but mere permission. For the whole of that which the minister does is good and holy in itself, which one unworthily receiving the sacrament abuses from his own malice. - L. 49, 59; Lugo d. 8, n. 180, 181; Suarez d. 67, s. 1, at the end; Viva in prop. 29 condemned by Innocent XI, n. 11; Cardenas in the cited prop. n. 53; Lehmkuhl ed. 8, n. 43. Cf. here 375.

375 Is simulation of a sacrament intrinsically illicit? - Simulation, taken most broadly, is the placing of a sign indifferent of itself to several things, with the foresight that someone is to be deceived, because he will receive it in a sense which is not true. By this it is distinguished from dissimulation, because dissimulation is the omission of every sign when one deservedly ought to be placed. - One simulation is formal, by which the minister directly intends to deceive; another is material, by which the minister does not directly intend to deceive, but, acting from a reasonable and just motive and foreseeing deception, permits it. - Simulation of a sacrament can be either concerning a thing plainly indifferent with respect to the essence of the sacrament, or concerning a thing regarding the very nature of the sacrament. Simulation can be either merely concerning the administration of the sacrament, or concerning the sacrament itself; namely, when someone either places an action by which others can falsely believe there is confection or conferral of a sacrament, or fictitiously places something which pertains to the essence of the sacrament.

Moreover, formal simulation is not licit, not only in the sacraments, but in any other case whatever, because it is a lie of deed. St. Thomas 2.2, q. 111, a. 1. Material simulation concerning a thing that stands plainly indifferently toward the sacrament, that is, toward the administration itself of the sacrament or the essence of the sacrament, speaking in itself, is not illicit, because it is not simulation of the administration of the sacrament, or of the sacrament; nor is another vicious circumstance present, as is supposed. Material simulation concerning the administration itself of the sacrament, speaking in itself, is not intrinsically illicit; for no action is placed which of itself pertains to the essence of the sacrament, and the action which is in reality placed is, as is supposed, an honorable action, although an opinion of the conferral of the sacrament can be induced in others from it. Material simulation concerning the sacrament itself, or an essential part of the sacrament, is altogether illicit. The reason is that it is grave irreverence toward Christ, whom the minister mocks by abusing sacred things instituted by him. Moreover, this is shown from proposition 29 condemned by Innocent XI, in which material simulation is specially treated. And by the Holy Office, Sept. 6, 1628, before the Most Holy, it was cautioned that priests who are compelled by Turks to baptize their children, not so that they may become Christians, but for bodily health, cannot... baptize them by applying matter without form. Benedict XIV, Const. Postremo mense § 21. - L. 59, 62; La Croix 150, 158; E. M.

376 You will resolve: "If someone, unwilling to confess, enters the confessional and, kneeling, speaks with the confessor about some business, he does not simulate the sacrament, nor does he sin with the sin of lying." L. 60. That action is of itself indifferent; and in it the matter and form of the sacrament are wholly lacking. L. ib. - A confessor would sin gravely who pronounced the words of absolution without the mind of absolving, even if he did this in order to extricate himself more easily from an indisposed penitent who was urgently asking absolution, or even demanding it by very grave threats. Many say that in this case the confessor can say: I absolve you, pronouncing the word "not" so quietly that it is not heard by the penitent. St. Alphonsus 59 judges this not improbable; but the confessor could more easily then pronounce other words or prayers rather than the form of absolution; for the rest, that case seems almost chimerical. - But the confessor does not simulate the sacrament of penance if he recites prayers over an indisposed penitent, lest bystanders notice that he is dismissed without absolution; for it is clear among all that penitents are often dismissed with a blessing alone, and sometimes approach the sacred tribunal without the intention of confessing or of completing Confession. L. 59.

A priest would sin most gravely who in Mass pronounced the consecratory words over bread and wine while excluding the intention of consecrating. Nor can they be excused in good faith who, laboring under crass ignorance and celebrating in mortal sin, simulate consecration lest they become guilty of sacrilege, even if they wholly omit the words of consecration. - A priest sins gravely who presents an unconsecrated host as consecrated, even to one knowing and consenting, as sometimes happens to miserable priests with an accomplice who approaches the sacred table for the sake of preserving reputation. The reason is that in this way an unconsecrated host is exposed to the adoration both of the bystanders and even of the knowingly receiving person himself with external reverence, which constitutes external and material idolatry, and therefore something intrinsically evil. L. 61; St. Thomas Quodl. 5, a. 12. "In the case in which someone cannot dispose himself for Communion, he could sometimes agree with the pastor, in order to avoid infamy or scandal, that the latter say over him only the words: May the Body of our Lord Jesus Christ preserve, etc.; and not present the host, as La Croix 160 admits." L. 61.

According to the common opinion, those who, compelled by grave fear, simulate entering marriage do not sin, at least gravely. The reason is that since voluntary consent is lacking, according to the now certain opinion which holds that the spouses are the ministers of this sacrament, matter and form are lacking, and therefore it is not simulation of a sacrament, but only simulation of a contract. "For the same reason he would not sin by the sin of sacrilege who contracted marriage knowing that he had a diriment impediment." L. 62. Furthermore, it must be noted that although someone then wishes to contract marriage, because of the defect of validity of the contract, in reality he does not contract marriage.

377 What about the manner of conferring the sacraments? - It is not enough if the minister diligently observes those things which regard matter and form; but he must studiously observe all the laws of Holy Church concerning the administration of the sacraments. Trent sess. 7, c. 13; S. R. C., May 12, 1612, n. 297. Wherefore it is not licit to omit the prescribed ceremonies, and of itself it is grave, apart from the case of necessity. Roman Ritual, de Bapt., at the beginning. But each must use his own rite, whether Latin or Greek, and it is grave. Benedict XIV, Const. Etsi Pastoralis § 2; L. 202, 203; E. M.

Sacred Ceremonies are those sacred actions to be observed in divine offices from the statute of the Church, so that they may be duly performed; whence in sacred functions there is also a master of ceremonies. Not all are, of course, always to be observed by precept, as for example in the private recitation of the divine office; but those which regard the administration itself of the sacraments and the celebration itself of Mass are preceptive, obliging under grave or under light obligation by reason of the matter.

The aforesaid manner of administering the sacraments is contained both in the Roman Ritual and in the Roman Pontifical. But the proper rite is to be observed by a Latin priest and by a priest of an Eastern church. Simple faithful also are bound to observe this rite. Passage from one rite of an Eastern church to the Latin rite cannot be made without permission of the Sacred Congregation for the Propagation of the Faith.

In the Constitution of Pius X Ea semper, XVIII Kal. Jul. 1907, for the Ruthenian rite in the United States of North America, art. 22, it is said: "Ruthenian laity who have established a true and stable domicile in the United States can pass to the Latin rite, provided however that in individual cases permission of the Apostolic See has first been obtained." - In the Decree of the Sacred Congregation for the Propagation of the Faith for the Ruthenian rite in the Canadian region, Aug. 18, 1913, art. 25, it is said: "Passage from the Ruthenian rite to the Latin rite cannot be conceded to Ruthenian laity who have established a true and stable domicile in the Canadian region except by the Sacred Congregation for the Propagation of the Faith for affairs of Oriental rites, with grave and just causes intervening, to be known by the same Sacred Congregation, the Ruthenian Canadian bishop having been heard." - In another third Decree of the same Sacred Congregation for the Propagation of the Faith, Aug. 17, 1914, for the Greco-Ruthenian rite in the United States of North America, published in these days in A. A. S. v. 6, p. 458, it is said: "Passage from the Greco-Ruthenian rite to the Latin rite cannot be conceded to Ruthenians, whether temporarily or stably dwelling in the United States of North America, except by the Sacred Congregation for the Propagation of the Faith for affairs of Oriental rites, with grave and just causes intervening, to be known by the same Sacred Congregation, the Greco-Ruthenian bishop having been heard."

And as in the first two Decrees the celibacy of clerics is explicitly asserted, so in this last most recent Decree for the Greco-Ruthenians, published after the things which precede n. 97 had already been printed, the celibacy of clerics is passed over in silence.

378 Is the use of the Roman Ritual in the administration of the sacraments a matter of precept? - Resp. In the affirmative. For more than once the Sacred Congregation of Rites declared that only those books are to be used, and only those blessings are to be used, which are conformable to the Roman Ritual, and that others are not to be used, provided it is not clear that they have been approved by this Sacred Congregation. S. R. C., Apr. 7, 1832, n. 2689; May 23, 1835, n. 2725; Jan. 10, 1852, n. 2993. - Some things in the Ritual are preceptive under grave or under light obligation, while some are only directive, according to the nature of the matter, the varied expression of the Rubrics, and the Declarations of the Sacred Congregation of Rites.

A new edition of the Roman Ritual has been approved, declared as typical, to which all other editions must be conformable. S. R. C., June 11, 1913, A. A. S. v. 5, p. 434.

379 What sacred vestments are required for the administration of the sacraments? - The surplice and over it the stole. Roman Ritual, de Sacram. admin., at the beginning; S. R. C., Jan. 10, 1852, n. 2993; Aug. 31, 1867, n. 3158; March 11, 1871, n. 3237. But in extreme necessity baptism and penance can be conferred without these; indeed also confirmation and extreme unction; La Croix l. 6, p. 2, n. 2116; L. 184, 726. Indeed even viaticum itself without sacred vestments, if it can be done without offense, is not illicit. S. R. C., Feb. 4, 1871, n. 3234; L. 241. But it is not grave not to use the stole in the sacrament of penance, and several deny that not using it in the Eucharist is grave, nor does St. Alphonsus 241 disapprove. The rochet is not a sacred vestment to be used in the administration of the sacraments. S. R. C., Jan. 10, 1852, n. 2993; Jan. 12, 1878, n. 3438; March 23, 1882, n. 3542; S. R. C., General Decree, July 12, 1892, n. 3784; E. M.


IV. On the Subject of the Sacraments

380 Who is the subject of the sacraments? - As the minister of a sacrament is he who performs in the name of Christ the sacramental rite instituted by him, so the subject of a sacrament is called he who receives the sacrament and is capable of the effect of the sacrament. The subject of the sacraments is only man as wayfarer; because, as is clear from Sacred Scriptures and Tradition, the sacraments were instituted for men as wayfarers alone. Yet not all men are capable of all the sacraments. For neither can women receive the sacrament of order, nor can children not yet using reason receive the sacraments of penance and extreme unction.

The reason a priori why only man as wayfarer is capable of the sacraments is the will of Christ the Lord, the institutor of the sacraments. But the reason of fittingness is that, according to the order of present Providence, only man as wayfarer is capable of first grace, or of an increase of grace; but such are not the Blessed, or souls detained in Purgatory, for whom the measure of glory corresponding to the grace which they had merited in mortal life has already been determined. But much less are the damned capable of grace, since they have already been separated from God for eternity. - St. Thomas Suppl. q. 39, a. 1, 2.

381 What things are required for the valid reception of the sacraments? - For receiving the sacraments validly, no probity is required in adults, nor properly faith in the subject, if you except the sacrament of penance. This is clear from the practice of the Church, which has never permitted heretics and wicked men, duly baptized and ordained, to be baptized or ordained again. - In infants or those perpetually insane, no disposition is required, nor intention, so that they may validly receive the sacraments of which they are capable, namely baptism, confirmation, order, and the Eucharist, which formerly was ministered to them. This is clear from the practice of the Church and the common opinion. L. 80, 782; St.

Thomas Suppl. q. 39, a. 2. - In adults, for the valid reception of the sacraments some intention is required, because it is not fitting that an adult be sanctified unless he wills it. Council of Trent sess. 6, c. 5, 6, 7. But for most sacraments a habitual intention suffices, even sometimes only a confused, or implicit, intention, the nature of each sacrament being considered; because the conferral of the sacraments is a certain giving and benefit, for accepting which habitual intention suffices. St. Thomas 3 p., q. 68, a. 7. Cf. Lugo de Euch. d. 13, n. 23, 26; de Poenit. d. 14, n. 46, 48. If the will of receiving the sacrament is lacking, the sacrament will be invalid, whether someone does not wish to receive it, or does not not wish, having a neutral will. Benedict XIV, Const. Postremo mense § 47, 48, 51; L. 81. - For validly receiving the other sacraments, reception of baptism is presupposed; therefore an unbaptized man is in no way capable of the other sacraments. The reason is that the other sacraments were instituted for the Church alone; moreover through baptism alone men become members of the Church. Therefore. Florence, Decree for the Armenians. - E. M.

382 Is attention required in an adult subject, so that he may validly receive a sacrament? - Resp. In the negative. For intention suffices, even in the sacraments which require virtual intention; the reason is that a human act proceeds not from attention, but from will or from intention.

Besides, most sacraments do not even require virtual intention; therefore a fortiori they do not require attention on the part of the subject. Moreover, attention is not required in the minister for confecting the sacrament, as is clear from the things said above n. 338; therefore a fortiori it is not required in the subject. - Hence penitents are sometimes troubled in vain by scruples from this, that they suffered distractions while they were being absolved, or that they were absolved without noticing it. Sporer 157.

383 What intention is required in adults for receiving the individual sacraments? - In baptism and order there is required at least a habitual explicit will. The reason is that sacraments of this kind impose grave obligations to be fulfilled. But no one is judged to receive a grave obligation; rather, his positive will must be altogether clear. Lugo d. 9, n. 119, 127; L. 81, 82. The sacrament of baptism and of order is indeed invalidly conferred on those having only interpretative intention. Nevertheless Coninck, Sporer, Dicastillo, etc., apud Croix l. 6, p. 1, n. 168, and others judge that for receiving baptism an implicit intention contained in contrition or attrition had by the recipient suffices, or, as Lugo d. 9, n. 130 says, in the will of giving one's name to the Christian Religion, or, if he is ignorant of this, of doing whatever things are necessary for salvation, as La Croix has it, l.c. Cf. L. 82. This indeed can have place in urgent necessity, but baptism must then be conferred conditionally, and therefore repeated conditionally if time allows, unless there is certainty concerning a true and explicit intention not retracted. Cf. S. C. de P. F., March 30, 1898.

In confirmation, extreme unction, and the Eucharist, a habitual implicit will suffices, which is less rightly called interpretative, and which consists in this, that someone has had a general intention, and has not retracted it, of applying those things which are necessary and useful for his salvation; or of living and dying in the Catholic religion, with the helps of the same religion; or, a fortiori, of receiving all the sacraments in life and at death. The reason is that these sacraments bring many advantages and no disadvantage. But all are judged to wish to receive advantages. Hence both confirmation and extreme unction can be conferred conditionally on a dying person deprived of his senses. Ritual, de Extr. unct. § 6; L. 82. But if he in reality had never thought of receiving them, they would have to be altogether repeated.

For penance there is required either actual or at least virtual intention; nor therefore does habitual intention suffice. The reason is that in this sacrament the acts of the penitent are required for the matter, and these indeed cannot be had without at least virtual will of receiving the sacrament.

L. 82. - Likewise for matrimony at least virtual intention is required. For "since each spouse is not only receiving, but also minister of the sacrament, in each of them there is certainly required that intention which is demanded in the ministers of the other sacraments." L. 82.

Fr. Lehmkuhl, ed. 11, n. 66, requires for the Eucharist, besides the case of viaticum, an expressed habitual intention. Yet ordinarily it is not only virtual, but even actual. The reason, he says, is that "in the general will of living a Christian life there is in no way contained the will of receiving the sacred Eucharist so many times and at such a time." - But if, besides the case of viaticum, it is a question of the Eucharist to be received from obligation, certainly that general will also implicitly contains this. And if that general will is conceived more determinately, namely of applying all the means constituted by God as necessary and useful for salvation, certainly this will would also implicitly include the Eucharist to be received from mere devotion. Finally, if the general will of dying in a Christian manner includes the will of receiving the sacraments of the Church at the point of death, why does the general will of living a Christian life not include the will of receiving Christ's sacraments during life? "Wherefore," the same Fr. Lehmkuhl concludes, "an adult to whom, besides the case of viaticum, the Holy Eucharist were given without his knowledge, would indeed receive it materially, but not with fruit." - But consequently to the things which have just been noted: if in the case of Viaticum the aforesaid adult would receive the sacred Eucharist sacramentally and with fruit, also outside that case he would receive it sacramentally and with fruit, if namely, as was said, he has its will at least implicitly.

384 Are sacraments validly conferred on those sleeping, drunk, or fallen into insanity, who previously had the intention of receiving them? - Resp. In the affirmative. Thus most commonly. The reason is that they are a capable subject. - But this would be done illicitly "unless in probable danger of death, or unless when the impediment of the use of reason is judged perpetual; otherwise one must wait for the time in which the one receiving becomes master of reason." L. 81, 139; St. Thomas 4 d. 6, q. 1, a. 2, q. 3 ad 2; 3 p., q. 68, a. 12; Roman Ritual, de Bapt. adult. Wherefore, to the sick who are deprived of their senses, the sacraments are to be given; but only in danger of death, and unless they die impenitent and in manifest mortal sin. Roman Ritual, de Sacr. extr. unct. In doubt they must be given; namely baptism and penance, even with the lowest probability of disposition; but confirmation, the Eucharist, and extreme unction, when it is probable that they are rightly disposed.

Indeed these can also be given if this can only be presumed. Lugo d. 9, n. 122, 126. Cf. 318, 383; E. M.

385 Can the sacraments be conferred on the deaf and mute from birth who have not been instructed in schools? - Some compare those deaf and mute from birth, not at all instructed in schools, to idiots; others to those using reason. Likewise some hold that they cannot know those things which pertain to the discernment of good and evil and to faith; but others hold that they can, at least in some way. Hence, since it is probable that they are like infants, baptism and confirmation can then be given to them conditionally. Likewise they can be baptized if they show some signs of religion. Collection of S. C. de P. F. n. 585. But since it is not plainly indubitable that they are ignorant of those things which pertain to faith, absolution also can then be given to them conditionally. The Eucharist can also be given to the dying, if it is clear from signs that they have some sort of discernment of it, or, as formerly to infants, if they are idiots, provided every danger of irreverence is absent. Yet extreme unction is not to be given to them, since it is neither necessary nor probably valid, namely if they are probably idiots from birth. But even it can be given if they probably conceive sorrow for their own sins, and do not seem to be ignorant of those things of faith which must necessarily be believed. But they are permitted to contract matrimony. C. Cum apud 23; C. Tuae fraternitati 25, de Spons. - Sanchez de Matr. l. 1, d. 8, n. 13; Kenrick tr. 17, n. 39.

386 What things are required for licit reception of the sacraments? - For the sacraments of the living to be received licitly and fruitfully, besides the intention of receiving them, the state of grace is prerequired. For these from their primary institution by Christ are ordered, not to conferring first grace, but to its increase, since they already suppose first grace in the subject. Hence they sin gravely who knowingly receive the sacraments of the living in the state of mortal sin, and indeed more gravely than those who unworthily minister or confect them. But the state of grace is to be procured through confession, if one is to approach the Eucharist; or at least through perfect contrition, if it concerns the other sacraments. Cf. 568. But it is better, as far as can be done, always to premise Confession even to the reception of the other sacraments. - For the sacraments of the dead to be received licitly by adults, there are required at least implicit acts of faith and hope, according to the words of the Apostle, Heb. 11:6: One who approaches God must believe that he is, and that he is a rewarder to those seeking him. Nor indeed does it suffice only to know those things which are necessary by necessity of means, but it is also necessary to know those things which are necessary to be known by necessity of precept.

Cf. V. 1, n. 348 ff., 356 ff. Moreover, an act of sorrow for sins is required, because forgiveness of sins is given to no one without retraction or sorrow for committed sins. But these things in the sacrament of penance are necessary also for validity, because they pertain to the disposition of the penitent. Trent sess. 14, c. 4. But attrition suffices, as will be said in its own place. - Likewise it is required that one be bound by no excommunication and no personal interdict. Roman Ritual, de Extr. unct. c. 1, § 8. But if someone cannot abstain from the sacraments without grave inconvenience, he licitly receives them, although for the present he cannot be absolved from the censure. - L. 86, 265, q. 2; E. M.

387 Is there a case in which it is licit to receive a sacrament of the living with mortal sin? - Resp. In the affirmative; but it is very rare. St. Alphonsus enumerates two. The first is if a host would be profaned unless it is consumed at once; then the host would be taken, not as a sacrament, but so that it may be rescued from that profanation, and therefore irreverence would cease. The other is if a layman already reclining at the communion rail and about to receive Communion at once were to remember a mortal sin and, because of the excessive shortness of time, could not make an act of contrition. But unless the time is altogether extremely short, God's special grace would not be lacking in such cases for conceiving contrition at once. - L. 86, 33; St. Thomas 4 D. 24, q. 1, a. 3, q. 5 ad 4.

388 Is it licit to ask for a sacrament from a bad minister? - Resp. In the negative, if he is an intruded priest, namely one who, contrary to the rights of the Church, has invaded offices and benefices of the Church relying on secular power, unless extreme necessity is present. Pius VI, Epist. Sollicitudo, Apr. 1, 1794. The same consequently must be said of a notorious schismatic or heretic. Holy Office, July 2, 1864. For there is danger of perversion and scandal. - Resp. Also in the negative, if the minister is an excommunicate to be avoided, or one suspended by name, unless in extreme or very grave necessity. For there is a positive prohibition of the Church. - Resp. In the affirmative, if he is a tolerated excommunicate, and precisely insofar as tolerated; because the Council of Constance absolutely granted to the faithful that they could communicate with tolerated persons. L. 88; St. Thomas 3 p., q. 82, a. 9.

If the minister is simply bad because of mortal sin, it is licit from a reasonable cause of necessity or grave utility to receive the sacraments from him. The reason is that, such a reason standing, the sin of another is licitly permitted, which "nevertheless he could put away, because in an instant a man is amended by divine grace." St. Thomas 4 d. 24, q. 1, a. 3, q. 5 ad 3. Moreover, "he who approaches the sacraments receives the sacraments from a minister of the Church, not insofar as he is such a person, but insofar as he is a minister of the Church; and therefore as long as he is tolerated by the Church in ministry, he who receives the sacrament from him does not communicate in his sin, but communicates with the Church, which presents him as a minister." St. Thomas 3 p., q. 64, a. 6 ad 2; C. Vestra 7, de Cohabit. clericor. From a reasonable cause, because charity requires that we impede the sin of our neighbor which we can easily impede. - But it is certain that any minister is presumed worthy unless the opposite is established. "Hence it is probably inferred that the sacrament can still be asked from him who is known to have sinned a little before, because he himself is to be presumed already to have disposed himself at least through contrition, unless it is established that the minister is habitual in sin, or is in a proximate occasion of sin, understand a voluntary one." L. 89. "Thus likewise I think," says St. Alphonsus ibid., "that it is illicit without grave cause to serve a priest celebrating unworthily." - L. l. 2, n. 47, 79; l. 6, n. 560; q. 19 among recent reforms; Scavini ed. 12, Milan 1874, v. 4, n. 454, 566; Collection of S. C. de P. F. n. 1823, 1845.


On Baptism

I. On the Nature, Effects, and Necessity of Baptism

389 What is baptism? - The word baptismus or baptisma signifies the same as immersion and washing; whence baptism is also called a laver, because it wipes away sins. Baptism is defined: "The sacrament of regeneration through water in the word." Roman Catechism 5; St. Thomas 3 p., q. 66, a. 1; E. M.

390 How many kinds of baptism are there? - Baptism is threefold. For from the sacrament of baptism, or baptism of water, so called from its proper matter, there is distinguished baptism of spirit and of blood. St. Thomas 3 p., q. 66, a. 11.

391 What is baptism of spirit? - "Baptism of spirit is perfect conversion to God through contrition, or love of God above all things, with the explicit or implicit desire for true baptism of water, whose place it supplies as regards the remission of guilt, but not as regards imprinting the character, nor as regards removing every debt of punishment: it is called of spirit, because it is done through the impulse of the Holy Spirit, who is called flamen. But that men are saved through baptism of spirit is of faith." L. 96; E. M.

392 What is baptism of blood; what are its required conditions? - Baptism of blood is the shedding of blood or death endured for faith, or for another Christian virtue. But this baptism is equated with true baptism, because as if ex opere operato, after the manner of baptism, it remits guilt and punishment. As if, because martyrdom does not operate so strictly and properly as the sacraments do, but from a certain privilege by reason of real imitation of the Passion of Christ. Therefore martyrdom profits even infants. The Church honors the Holy Innocents as true martyrs.

For the martyrdom of an adult, that it be such as is necessary for salvation, five things are required: 1. the infliction of death; 2. acceptance of the same from a pious cause; 3. that one not resist the tyrant; 4. that by faith he hold the truth for which he suffers; 5. legitimate disposition for grace. But what such a disposition is, is controverted. The first opinion teaches that true contrition, perfect from love of God above all things, is necessary. The second holds that the will of suffering for Christ suffices, and that there is no need of another penance, even if the man remembers his sins. The third asserts that at least attrition is required, if the man is conscious of sin.

Moreover, contrition can be required for the fruit of martyrdom in two ways: first directly, as a necessary disposition; second indirectly, as a work necessary for avoiding a new sin. - If the one for whom martyrdom is imminent is in mortal sin, contrition is necessary for him for the fruit of martyrdom indirectly, or at least attrition which is thought to be contrition, as a work necessary for avoiding a new sin which would impede its fruit. The reason is that if ever the precept of contrition obliges, it does so especially in danger of death. - Yet contrition is not necessary in itself and directly as a disposition for the fruit of martyrdom, but attrition is required and suffices. The first reason is that the Fathers equate the martyrdom of adults with baptism in its force of destroying sin. Here it must be noted that the very endurance of death according to itself is compared with baptism, and no lesser force in washing away sins is attributed to it than to baptism; nor is this force attributed to internal contrition, but to the external work. Therefore, just as baptism does not require contrition in order to confer grace, so neither does martyrdom. The second reason is that it is certain that for remission of guilt some penance is always required in adults from Trent sess. 14, c. 1.


	Theol. Wirceb. 57 ff.; Suarez d. 29, s. 1, 2; L. 95, 97; St. Thomas Quodl. 6, a. 4; 2.2, q. 124; 3 p., q. 66, a. 12 ad 2.



393 Note: "Concerning those who die from charity in service of the plague-stricken, the Roman Martyrology, Feb. 28, says: 'Whom religious faith has been accustomed to venerate as martyrs.'" L. 100.

394 What are the effects of baptism? - Baptism is spiritual regeneration. Hence through the infusion of sanctifying grace: 1. it destroys every guilt. 2. It remits every punishment due to sins. Wherefore it is grave to impose satisfactions on the baptized. 3. It imprints a character; whence it cannot be repeated. 4. It makes one of the body of the Church. It is clear as regards the first from C. Maiores 3, de Bapt. etc.; Trent sess. 5, decree on original sin; sess. 14, c. 2; as regards the second from Trent sess. 5, the cited decree, sess. 6, c. 14, and from Florence in the Decree for the Armenians; as regards the third from Florence, ibid., and from Trent sess. 7, c. 9 de R.; as regards the fourth from Trent sess. 14, c. 2, and from Florence, Decree for the Armenians. - Therefore baptism is as it were the gate of the Church and of the kingdom of heaven. Hence if someone has not been validly baptized, he cannot validly receive any other sacrament. C. 1, 3, de Presb. non bapt.; Florence, Decree for the Armenians; St. Thomas Suppl. q. 35, a. 3. - Trent sess. 7, c. 1, 6-11, 13, 14; Roman Catechism 42 ff.; St. Thomas 3 p., q. 69; q. 68, a. 5; E. M.

395 Is baptism necessary? - Baptism of water in reality or in desire, from divine institution, is altogether necessary for salvation, by necessity of means. This is clear from the words of Christ, John 3:5: Unless someone has been reborn of water and the Holy Spirit, he cannot enter into the kingdom of God. And from Trent sess. 6, c. 4; sess. 7, c. 5: If anyone shall say that baptism is free, that is, not necessary for salvation, let him be anathema. - Decree of the Holy Office Lamentabili, July 3, 1907, prop. 42, 43; Roman Catechism 21, 31; St. Thomas 3 p., q. 68, a. 1, 2; Commentary on Necessity of Means.

II. On the Matter and Form of Baptism

396 What is the remote matter of baptism? - The valid matter of baptism is only true and natural water, fit for washing. This is clear from the words of Christ, John 3:5, and from the Councils, especially from Florence in the Decree for the Armenians, and from Trent sess. 7, c. 2; Roman Catechism 2 ff.;

L. 153; St. Thomas 3 p., q. 66, a. 3, 4. - The licit matter of baptism, outside the case of necessity, is only blessed or consecrated water, mixed with the sacred oil of catechumens and chrism according to the rite of the Church, at least for solemn baptism. This is clear from the Roman Ritual and the practice of the Church. - But he certainly sins gravely by the sin of sacrilege who, without grave necessity, uses impure, turbid, or muddy water, although this matter is valid. L. 102; E. M.

Note: In danger of death, if certainly valid matter cannot be had, doubtful matter can and must be used under this condition: If this matter is sufficient. But then even the lowest degree of probability concerning the validity of the matter suffices, because in necessity one's neighbor must be aided in the best manner in which it can be done. But if the one baptized in this way survives, once there is supply of certainly valid matter, he must again be baptized conditionally: If you are not baptized, I baptize you, etc. C. De quibus 2, de Bapt. etc. - L. 103.

398 You will resolve: Valid matter is: water of springs, wells, rivers, the sea, ponds, marshes, lakes, cisterns; water dissolved from ice, snow, or hail, because it preserves the same substance, although it has been accidentally changed as regards color, taste, or odor; sulphurous or mineral water; water collected from vapor, dew, or flowing in rainy weather from a wall, leaves, etc.; turbid water mixed with another substance, provided water is the truly and certainly predominant matter, so that according to the use or estimation of men it can still be called water. - Valid and licit matter, where there is a true danger of disease, is water with corrosive bichloride of mercury, in one thousand parts of water. Holy Office, Aug. 21, 1901. - Invalid matter is milk, blood, tears, sweat, saliva, spittle, urine; wine, oil, beer, thick broth from fat, etc.; mud, ink. - Doubtful matter is very thin broth, lye, weak beer, water from dissolved salt, humor flowing from a vine and other plants. L. 103, 104; St. Thomas 3 p., q. 66, a. 4; C. Non ut 5, de Bapt. etc.; E. M.

399 Is water produced by chemical art, distilled, poisoned, suitable matter for baptism? - Resp. In the affirmative. For it is true water. - L. 104, 106.

400 Is ice or snow, not dissolved, suitable matter? - Resp. Some deny it, others doubt, "therefore they say that in necessity it can be used conditionally." L. 104.

401 What is the proximate matter of baptism? - The proximate matter of baptism is washing, which can be done in three ways, namely by immersion, sprinkling, and pouring, according to the practice of the diverse Churches, so that by the moral judgment of men the baptized person is judged to have been washed. This is clear from the words of the form, and the perpetual practice of the Church, and also from Paul to the Ephesians 5:26: Cleansing by the laver of water in the word of life. Roman Ritual, de Forma Bapt.; St. Thomas 3 p., q. 66, a. 7, 8.

402 Can an infant in danger of death be baptized in the womb of the mother? - "If the infant," says the Roman Ritual, "has put forth the head, and danger of death is imminent, let him be baptized on the head; nor afterward, if he comes out alive, is he to be baptized again." - If, on the contrary, he is wholly enclosed in the womb and is baptized by washing the body of the mother, "it is certain that the baptism is not valid, because the infant is a person distinct from the mother." - If the womb can in some way be penetrated, and the child wrapped in the afterbirth is reached by means of some instrument, he is probably validly baptized, because that is held as part of the infant.

But because many hold it simply as part of the mother, therefore it also probably is not valid. - The same variety of opinions exists concerning baptism to be conferred on a fetus who has been brought forth wrapped in its own membrane; namely whether it suffices to confer baptism upon the membrane itself, or rather whether this should be broken, so that the ovular matter may be immersed in water, while the form is pronounced at the same time, and then the fetus is drawn out from the water. - If by means of some instrument the afterbirth is cut and the body itself of the infant is reached by the water, it is still more true that baptism is conferred validly. The reason is that such an infant, since he already exists as a man wayfarer, can well receive baptism. But since the matter is not certain, if afterward the living infant is brought into the light, he will have to be baptized again conditionally. L. 107, 123; Pignatelli Consult. 153, tom. 1; Benedict XIV, de Syn. l. 7, c. 5; St. Thomas 3 p., q. 68, a. 11; E. M.

403 Is baptism valid if someone casts an infant into a well or river and pronounces the form? - The first opinion denies it; the second opinion affirms it. "Each is probable." L. 106; La Croix 265. Yet such baptism is truly doubtful; for since there is not immersion and emergence, washing or cleansing is lacking.

404 Is it licit to throw an infant into a river in order to baptize him?

Resp. In the negative, "although he is soon about to die without baptism, because it is never licit for any cause whatever directly to kill the innocent... But although it is not licit to cast the child into a river, nevertheless it is licit to baptize with water even cold as ice, if no other can be had, a child soon to die, even if it were feared that from this death would be hastened." L. 106. For the action is of itself indifferent, having a twofold effect, and in order to obtain eternal life a small loss of temporal life can well be neglected. - Elbel 13, 14.

405 Is baptism conferred by application of a moistened hand valid? - Resp. In the negative. The reason is that washing is not had, which is the proximate matter of baptism.

406 Is baptism valid if the baptizer were to wash a part of the body of the one to be baptized by the motion of a moistened finger? - Many affirm; because washing is sufficiently had. - But there are not lacking those who judge the baptism doubtful, because that washing is very imperfect. It is rather an anointing than a washing. Hence baptism is also doubtful if someone is baptized with two or three drops of water. - Holy Office, Nov. 8, 1770; Dec. 1, 1898; L. 103 IV, 107, q. 6; Elbel 16; E. M.

407 Is baptism valid by applying cotton wet with water to the forehead? - Resp. In the affirmative, if water successively flows over the forehead, as can easily be done by pressing the cotton somewhat; for then true washing is had. In the negative, if there is mere contact of water upon the forehead; for then washing is in no way had. - Holy Office, Nov. 8, 1770; Suarez de Sacr. d. 20, s. 2; E. M.

408 Is baptism valid if the pastor or another minister places the infant under falling rain? - Resp. In the affirmative, for in that way he truly washes the infant. Yet it would be better to collect water in the palm of the hand and wash the infant's head with it. On the contrary, baptism would be invalid if conferred by snow, frost, or hail applied to the head and dissolved by natural heat; for washing would not be had from the action of the minister himself. L. 106.

409 Is triple washing required for baptism? - Certainly it is not required for validity; for one washing suffices so that someone is judged truly washed. St. Thomas 3 p., q. 66, a. 8. - But it is required for liceity, and indeed under grave obligation, where this triple pouring of water is prescribed, as in the Roman Ritual. Yet these things seem to be understood of solemn baptism.

410 Is baptism valid if the water touches the clothes or hair of the one to be baptized? - If the water touches only the clothes, baptism is certainly invalid; because thus no one would say that the man is washed. - But more probably it is valid if the water touches the hair. But in practice the safer part is to be followed.

Hence if the one to be baptized is hairy, either let the priest part his hair with the fingers of the left hand while pouring water with the right, or let him baptize him on the forehead. And this also seems to be done if the infant's head abounds in an oily crust which prevents washing on the skin. Lugo Resp. Mor. l. 1, d. 1; L. 107, q. 3; Collectanea of S. C. de P. F. n. 642; E. M.

411 Is baptism conferred on another part than the head valid? - Resp. More probably in the affirmative, especially if baptism is conferred on some more principal part, e.g., on the breast, shoulders, neck. According as the part is less or more principal, baptism is more or less doubtful. But there will always be some doubt if it is not conferred on the head, since the integrity of life fully consists in the head; "because washing of the man absolutely and simply is of the substance of the sacrament." Suarez de Bapt. d. 20, s. 2, par. Quare; Roman Ritual, de Bapt. parv., par. Nemo. Hence "by precept the head is to be washed, which the practice of the Church has." L. 105. And if necessity has compelled baptism to be conferred on another part than the head, afterward, if it can be done, baptism would have to be repeated conditionally. - Holy Office, Nov. 8, 1770; St. Thomas 3 p., q. 66, a. 7 ad 3; L. 107, q. 4.

412 What is the form of baptism? - The form of baptism is: I baptize you in the name of the Father and of the Son and of the Holy Spirit. But among the Greeks it is said: Such a servant of Christ is baptized in the name, etc.; CC. Si quis 1, Non ut 5, de Bapt.; Florence, Decree for the Armenians; Trent sess. 7, c. 4. "Several theologians, among whom is St. Alphonsus, think that it is venial to omit the word Amen at the end of the form of baptism, which word however is not found in the Roman Ritual. Hence it is asked whether it is to be used or omitted? Resp. Strictly in the case, let the Roman Ritual be observed." S. R. C., June 9, 1853, Cochinchina, ad 2, n. 3014. - Ferraris v. Baptismus n. 1 ff.; Lugo Resp. Mor. l. 1, d. 3; E. M.

413 Note: There are five things which are signified in the pronouncing of the form, according to which its validity must be weighed: 1. The person baptizing, at least implicitly, which is not neglected in the form of the Greeks, since "is baptized" has the same value as "is baptized by me." - 2. The act of baptizing, because otherwise the form would not have connection with the matter, nor determine it, since washing can be referred to various ends. - 3. The person to be baptized, because as the washing, so also the form must turn upon a certain person. S. C. de P. F., Sept. 11, 1841. - 4. The unity of the divine nature, which is done through the phrase "in the name." - 5. The Trinity of persons: and this explicitly and distinctly in common words, L. 108, namely the expressed invocation of the three divine persons.

S. C. de P. F., June 23, 1830; Florence, De variis formis dubiis. Cf. L. 108-112, 119, 120, and C. Debitum 4, de Bapt. - "And therefore no one can baptize himself." St. Thomas 3 p., q. 82, a. 4 ad 2. - It is expedient that midwives baptize in the common and vernacular tongue. But they say that these forms are valid: Io ti abbattezzo... S. C. C., May 12, 1753; Ego te baptismo... S. U. I., May 22, 1871; Io ti battesimo... Io ti battezzo nome di Padre..., with in omitted, and di for del, the same Sacred Congregation, Sept. 12, 1801, or del nome del Padre..., or in domine Patris..., in nom. (abbreviated) Patris..., L. 110. Mi te abbattezzo in nome del Padre, e del Figliuolo, dello Spirito Santo, with et omitted before the Holy Spirit, S. C. C., May 12, 1753. - The form is invalid if someone were to say: I will the sacrament of baptism of sins to be ministered to you, in the name... Holy Office, June 23, 1840. If someone for baptizo says mergo or tingo, St. Alphonsus 109 thinks that it is valid, because the words are synonymous. But mergo does not seem to signify the sacramental action of washing, but only the material action of immersing, if baptism is ministered by immersion. But tingo properly signifies to imbue something with color.

414 Is baptism valid if in the form the pronoun ego, the particle in, or the particle et before only the invocation of the Son, or also before the invocation of the Holy Spirit, is omitted? - Resp. To the first: In the affirmative; for it is implicitly contained in the verb, but it is venial. - To the second: there are not lacking those who deny that it is valid, because when the preposition in is omitted, the meaning is varied; for then the sense is not that one is baptized in the invocation of the Trinity, but that one is baptized by the authority, power, and command of the Trinity. But more probably it must be affirmed that it is valid according to the character of the Latin language, in which the preposition in can be omitted; so much the more because, even with the preposition in still expressed, that phrase "in the name" remains equivocal and can signify both in invocation and in power, as Christ signified when he said: In my name they shall cast out demons, etc., Luke 16:17. But it is determined by the intention of the minister. And it is held valid from the Holy Office, May 22, 1871. - To the third: It is valid, because the distinction of the Persons is sufficiently explained. S. C. C., Sept. 12, 1801; Holy Office, Aug. 3, 1889. - To the fourth: Many say that it is valid, because again the distinction of the persons is sufficiently explained. For on the one hand the character of the Latin language altogether admits that omission, and on the other the names Father, Son, Holy Spirit, as relatively opposed among themselves, already signify the distinction of the persons.

But many others say that it is not valid; for since the name Holy Spirit of itself is not notional, but belongs both to the Father and to the Son, unless the particle and is expressed at least before the last name, the distinction of the three Persons is not sufficiently expressed. For the first opinion there is also brought S. C. C., May 12, 1753; Sept. 12, 1801; May 12, 1823, by which baptism was declared valid although the particle and, pronounced before the Son, had been omitted before the Holy Spirit. - L. 111, 112. Cf. here the preceding number.

415 Is baptism conferred with these forms valid: I baptize you in Father; with Father; from the part of the Father; in the power of the Father, etc.; In the name of the Father through the Son and the Holy Spirit? - The baptism is not valid, or at least is doubtful; because in these forms there is not had the invocation of the Most Holy Trinity and the unity of the divine nature, although the distinction of the Persons is had. Scavini, Milan 1874, v. 3, n. 59, reports that it was answered by the Sacred Penitentiary and by the Sacred Congregation of the Council, indeed by Benedict XIV himself, Dec. 7, 1741, that the form cum nomine Patris, Filii etc. is valid; but D'Annibale, ed. 3, p. 3, n. 272, observes that as long as these things are not authentically clear, one ought not recede from the common opinion. But Lehmkuhl, ed. 11, n. 89, also says that it has several times been decided by S. C. C. and by the Holy Office that cum nomine does not impede validity.

416 Is baptism valid with this form: I baptize you in the name of the Father, in the name of the Son, in the name of the Holy Spirit; or in the name of the Father, and in the name of the Son, and in the name of the Holy Spirit; or I baptize you in the name of the Father, I baptize you in the name of the Son, I baptize you in the name of the Holy Spirit? - Resp. In the affirmative, far more probably; because the locutions are altogether equivalent, if they are considered grammatically. But since the unity of the divine essence is less correctly expressed, if the theological signification and the mystery are attended to, they could seem at least doubtful, although all those locutions are theologically true and contain Catholic truth. Cf. Roman Ritual, Ord. Comm. Anim. Nevertheless S. C. C., May 4, 1641, declared the second form valid; Holy Office, Jan. 11, 1882, declared the third proposed form valid. Whence it follows that the first also is to be held valid. - L. 111; Suarez d. 21, s. 3, par. Sed quid; E. M.

417 Is the form of baptism valid if you say: In the name of the Begetter and of the Begotten and of the Spirated or Proceeding? - St. Thomas 2.2, q. 16, a. 5 ad 7 denies it, because "just as water is taken for baptism because its use for washing is more common, so for signifying the three Persons in the form of baptism those names are assumed by which the Persons have more commonly been accustomed to be named in that language." Yet baptism is valid in the name of the Father and of the Word and of the Paraclete Spirit, or Spirit.

418 Is the form of baptism valid if it is said: I baptize you in the name of the Most Holy Trinity, or in the name of Christ? - Resp. To the first: In the negative, at least more probably, because in such a form the individual persons of the Holy Trinity are not expressed sufficiently distinctly, since the word Trinity signifies the Persons only confusedly and implicitly; but Christ willed that they be expressed distinctly, as is clear from Matthew, the last chapter. - To the second: In the negative also a fortiori, because the Trinity is in no way expressed by the phrase "in the name of Christ." Thus all, at least now after St. Thomas 3 p., q. 66, a. 6, and it is clear from C. Si revera 80, de Consecrat., Dist. 4. - L. 111, 112.

III. On the Minister of Baptism

419 Who is the minister of baptism? - The minister of baptism is one kind ordinary and another extraordinary. The extraordinary minister is twofold: namely a minister of solemnity and of necessity. - Every priest and only a priest, by force of his ordination, is the ordinary minister of baptism. This is clear from Florence, Decree of Union, and also from the universal practice of the Church. - A deacon, unless he is a pastor, is an extraordinary minister and a minister of solemnity, that is, able to baptize solemnly, but only from the delegation of the pastor, at least interpretative, and from a grave cause. This is clear from the Roman Pontifical, the instruction of the bishop to deacons in ordination, etc.; C. Diaconos 13, Dist. 93. Cf. C. n. 527. Solemnly to baptize, i.e., by observing the rites and ceremonies prescribed by the Church. - Any human being using reason, whether man or woman, whether Catholic or heretic, whether faithful or unbeliever, is an extraordinary minister of baptism, so that he can always validly, and in necessity also licitly, baptize. Florence, Decree for the Armenians.

Although every priest by force of ordination has the power of baptizing, nevertheless he cannot licitly use it, even privately, outside the case of necessity, unless deputed by the Ordinary or by the proper pastor for baptizing. For the legitimate minister is only the Ordinary or one's own pastor. From the Roman Ritual, de Bapt. adult.: "the baptism of adults, where it can conveniently be done, should be referred to the bishop, so that, if it pleases him, it may be conferred more solemnly by him; otherwise let the pastor himself baptize, with the fixed ceremony." Florence, Decree for the Armenians; Roman Ritual, de Min. bapt. - At present the minister regularly is the pastor, Roman Ritual ibid., and it is grave. Clement I, de Priv. - L. 116, 236; St. Thomas 3 p., q. 67; E. M.

420 You will resolve: Neither a pastor nor a bishop, without commission, outside his own parish and diocese, or within it, licitly baptizes subjects of another. And therefore parents also sin who without permission of their own prelate bring their offspring to another to be baptized, since they violate the right of the pastor. L. 114. - A stranger can be baptized with the permission, whether expressed or reasonably presumed, of his own priest. L. 115. Religious can baptize in a case of necessity, or with the same permission of the pastor and of their own superior, since this is prohibited by no law. L. ib. "A priest baptizing without permission outside necessity, even without solemnity, sins gravely." L. 115.

421 If parents have domicile in one place, quasi-domicile in another, and in this latter place the woman has given birth, must the infant be baptized in this place? - The infant can be baptized in the place of quasi-domicile or of domicile. The reason is that each is the proper pastor in order to receiving baptism and the other sacraments. C. Significavit fin., de Paroch. L. 115. - "Children of families, generally speaking, must be baptized and educated in the rite of the father," if the parents belong to different rites, such as the Roman, Ruthenian, Armenian, etc. S. C. de P. F., Apr. 11, 1894. Cf. here 431.

422 In which parish must an infant be baptized if the parents have neither domicile nor quasi-domicile, or are distant from it? - "Pilgrims, or those who do not have domicile (vagrants), can be baptized in the church which they choose, from cap. Nec numerus q. 3... But if a woman by chance gives birth in a village not her own, the offspring is to be baptized by the pastor of that village; nevertheless, if that village is little distant from her own village, e.g., by two or three hours, the offspring can also be baptized in her own church," L. 114; indeed must be, if there is no grave inconvenience.

423 Does a cleric who is not a deacon, and a deacon without commission solemnly baptizing, incur irregularity? - Resp. To the first: In the affirmative. This is clear from C. Si quis 1, de Cler. non Ord. min. - To the second: some deny it from the cited Si quis. But more probably others affirm it from the same C. Si quis, according to the opinion which St. Alphonsus 116 says is most common. But cf. de Irregul. n. 1323.

424 Does a layman solemnly baptizing contract irregularity? - Resp. In the negative. For in law nothing is said; indeed the contrary is suggested. L. 116, 754.

425 What order is to be observed among the ministers of baptism in a case of necessity? - In the Roman Ritual it is had thus: "If a priest is present, let him be preferred to a deacon, a deacon to a subdeacon, a cleric to a layman, and a man to a woman, unless for the sake of modesty it would be fitting that a woman rather than a man baptize an infant not wholly brought forth, or unless the woman knew better the form and manner of baptizing." In the presence of the bishop, a priest can baptize, because this is the office of a priest. St. Thomas 3 p., q. 67, a. 4.

426 Is it grave if the father or mother baptize when another is present? - Resp. In the affirmative, by reason of spiritual kinship. Wherefore an external person, even a woman, is to be preferred to them. L. 117, 150; La Croix 277, 358; Viva q. 1, a. 5, n. 4.

427 Does a layman sin mortally who, in necessity, baptizes in the presence of a priest? - Resp. In the affirmative. The reason is that outside necessity a layman cannot baptize; and then he truly usurps the right of the priest, to whom from the power of order the function of baptizing has been committed. Therefore the priest himself would also sin gravely if he yielded the administration to a layman. L. 117; Eugene IV, Decree to the Jacobites. - Outside necessity; in certain places there is a custom, and it is approved, that a catechist and other more prudent laymen should baptize quickly any infants of Christians whatever, even if these are well, when a priest is absent or there is difficulty in approaching him. Collection of S. C. de P. F. n. 536 ff.

428 In the presence of an excommunicated priest, is a layman not excommunicated to be preferred? - Resp. In the affirmative. The reason is that, if a layman is present, there is now no necessity why an excommunicated priest should baptize. L. 117.

429 Does a layman baptizing before a deacon sin gravely? - It is controverted. The first probable opinion affirms; because a deacon by force of ordination is deputed to baptize, although from the present practice of the Church he cannot solemnly baptize except from grave cause and with the permission of the pastor. - The second opinion, equally probable, denies it, because a deacon baptizing in a case of necessity without commission does not baptize by office, but in the same manner as a lower cleric or a layman. L. ib.

430 Must the ceremonies prescribed by the Church be used under grave obligation? - Resp. In the affirmative, unless necessity excuses. Benedict XIV, Const. Inter omnigenas, Feb. 2, 1744; Collection of S. C. de P. F. n. 602. But if something of them is lacking, it is not therefore licit to substitute private baptism for solemn baptism; rather those ceremonies which can be observed are to be observed. Roman Ritual, de Bapt., c. 1, § 2; S. C. de P. F., Jan. 21, 1789; Jan. 16, 1797; Holy Office, Feb. 28, 1663. - Collection of S. C. de P. F. n. 611; St. Thomas 3 p., q. 66, a. 17; q. 71; E. M.

431 Must the rite of one's proper Church, Latin or Greek, be observed? - Resp. In the affirmative, and indeed under grave obligation. Benedict XIV, Const. Etsi Pastoralis § 2. Cf. Roman Ritual, de Bapt., l.c. And this holds even if a Greek lives among Latins, or a Latin among Greeks, namely if in that place there exists a Church of his own rite; otherwise he will be able to use the rite which he prefers. L. 202, 203. "Those born in the United States of America from a Latin father and a Ruthenian mother are to be baptized in the Latin rite. For the offspring must altogether follow the rite of the father.

But if the father is Ruthenian and the mother Latin, it will be free to the same father that the offspring be baptized either in the Ruthenian rite or in the Latin rite, if he consents in favor of the Latin wife. Infants pertain to the jurisdiction of that pastor by whose rite they have been legitimately baptized." Pius X, Const. Ea semper, XVIII Kal. Jul. 1907. "Those born in the Canadian region from parents of diverse rite, Latin and Ruthenian, are to be baptized in the rite of the father. For the offspring must altogether follow the rite of the father.

Infants pertain to the jurisdiction of that pastor whose rite is that of their father." S. C. de Prop. Fid., Aug. 18, 1913. "Those born in the region of the United States of North America from parents of diverse rite are to be baptized in the rite of the father: for offspring of each sex must altogether follow the rite of the father. Infants pertain to the jurisdiction of that pastor whose rite is that of their father, except those born from an illegitimate bed, who follow the rite of the mother." S. C. de Prop. Fid., Aug. 17, 1914. Cf. First Supplement to Enchiridion Morale, ed. 3, n. 365, p. 13 ff.

432 Is it grave outside the case of necessity to baptize solemnly without consecrated water? - Resp. In the affirmative, because it is the omission of a very grave ceremony. "Generically speaking, omission of blessed water is mortal." L. 102; Benedict XIV, enc. Inter omnigenas. And therefore missionaries are ordered to consecrate water, or always to carry consecrated water with them whenever they can do this without grave inconvenience. S. C. de P. F., Sept. 8, 1869. In a case of necessity, "if baptismal water is not had, and danger threatens, let the priest use simple water." Roman Ritual, Order of Baptism of Children, at the end. But care must be taken that blessed water, or lustral water, be made, because of greater fittingness. S. C. de P. F., Sept. 8, 1869. And a Decision of the Holy Office is had, June 22, 1883: if the priest has the sacred oils, "when baptismal water is not had, blessed water is to be used, when it can be done, according to the formula in the new editions and in the appendix of the Roman Ritual; otherwise natural water is to be used." L. 102; E. M.

433 Is it grave to baptize without the anointing with oil of catechumens, or without the anointing with chrism? - Resp. In the affirmative, because these, like the other ceremonies, by reason of their special and grave signification, constitute grave matter. Benedict XIV, Const. Omnium sollicitudinum, Sept. 13, 1744; L. 141; E. M.

The sacred oils: There are three: the oil of the sick, the oil of catechumens, and sacred chrism, which are blessed by the bishop on Thursday in the Supper of the Lord. - The oil of catechumens is used in baptism for anointing catechumens, before the conferral of baptism, on the breast and between the shoulders. It is also used in ordination for consecrating the hands of newly ordained priests, in the consecration of a church and altar, and in the blessing of the baptismal font. It also serves for the consecration of kings.

Chrism is the remote matter of confirmation. It is used, however, in baptism after it has already been conferred; in the consecration of a bishop, chalice, paten, church, altar, baptismal font, and in the internal anointing of a bell. It is also used for the blessing of wax forms, which are commonly called Agnus Dei. Cf. First Supplement to Enchiridion Morale, ed. 3, p. 71.

The oil of the sick is used in Extreme Unction, and for the external anointing of a bell in its solemn blessing.

434 How is the prohibition of using old chrism, or chrism of another year, to be understood? - It is to be taken rigorously when new chrism is had. Therefore a priest would sin gravely who, setting aside recent chrism, used old chrism. - But in solemn baptism infants are to be anointed with oil and chrism of the preceding year while recently consecrated oils are not had; nor is this ceremony to be omitted and afterward supplied when new oil and new chrism are received; nor for that reason must baptism be deferred to another time, however brief. Likewise the blessing of the baptismal font on Holy Saturday must be done with chrism of the preceding year, in the complete impossibility of having holy oils from one's own Cathedral, or from neighboring dioceses. But if by some accidental case the holy oils are delayed for a brief time, pastors who before the blessing of the font could not receive the holy oils will later be able privately and separately to put them into the water; unless they must baptize someone, for then in the solemn blessing itself they should pour in the old oils. In a church where a baptismal font is present, its blessing must altogether be performed not only on Holy Saturday, but also on the vigil of Pentecost. And if there is need, water can be consecrated even outside Easter and Pentecost. Roman Ritual, Bened. font. bapt.;

S. R. C., Apr. 12, 1755, n. 2436; Sept. 23, 1837, n. 2773; Jan. 31, 1896, n. 3879; A. S. S. v. 40, p. 347 ff.; E. M.

Baptismal water is to be blessed on Holy Saturday and the Vigil of Pentecost not only in parish churches, but also in filial churches which legitimately have a sacred font. S. R. C. C., Jan. 13, 1899, ad 1, 2, n. 4005.

435 What if consecrated water and blessed oils seem likely to fail, and other blessed ones cannot be had? - Other oil and other non-blessed water can be poured in, in a lesser quantity, and this as often as will be necessary, although finally the greater part is added to what preexisted. Roman Ritual, de Mater. bapt., de Sacris oleis; E. M.

436 Is it grave, without urgent necessity, to baptize outside the church? - Resp. In the affirmative. Clement, un. de Bapt.; Roman Ritual, de Temp. et loco admin. bapt.; L. 142.

437 Can baptism sometimes be conferred outside the Church? - "It must be noted that infants are prohibited from being baptized at home, except those of Kings or Princes, as is had from Clement, un., de Bapt. And since here it concerns a grave matter, the transgression will indeed be mortal... Nevertheless, these things notwithstanding, where a custom has been introduced of baptizing the children of magnates at home, it is not easily to be disapproved." L. 118; S. C. C., Jan. 20, 1894. Baptismal water blessed according to custom must then be used. - This also will be licit if the infant cannot be brought into church without danger of infamy of the parents, or danger to the infant himself because of the distance of places, as in mission places. S. R. C., Feb. 4, 1871, n. 8934; L. 142. When baptism is to be repeated, "it can be given in any place whatever, if the solemnities have already been performed in church," L. 136, and by anyone whatever, yet a priest must always be preferred. La Croix 324, 325.

Solemn baptism from Canon Law can never be conferred outside the church, and indeed the parish church, except in a case of necessity, privilege, or special faculty to be obtained from the Ordinary. Wherefore it is not licit to baptize in other churches or chapels or oratories, whether private or public, except by permission of the bishop alone; and this, notwithstanding any custom whatever. Nor without a reasonable cause to be approved by the bishop is it licit solemnly to confer baptism in the sacristy. S. C. R., March 14, 1861, n. 3104. - If a priest in necessity baptizes outside the church, he must omit all the ceremonies which precede baptism, even if the infant seems likely to live that long; but once baptism has been conferred as above, he must anoint the infant on the crown with chrism, if he has it, impose the white garment, and present the lighted candle. But when the infant has recovered, he is to be presented in church, and there, and never outside the church, the omitted ceremonies which precede baptism are to be supplied.

S. R. C., Sept. 23, 1820, n. 2607; Jan. 23, 1914. These things St. Alphonsus 136, 143: "After someone has been baptized privately, the customary ceremonies and rites must be supplied in church... And these ceremonies are to be supplied under mortal obligation." And if it is foreseen that he can never be brought into church, they are to be supplied even at home. Holy Office, Apr. 10, 1861; Collection of S. C. de P. F. n. 629. - Roman Ritual; La Croix 333 ff.; E. M.

437 bis. Can Ordinaries permit baptism to be conferred at home, and what then must be observed? - "Ordinaries can permit that, besides when danger of death is imminent or sickness presses, the sacrament of baptism be administered to little children at home, from a just and reasonable cause." S. C. de Sacram., Dec. 23, 1912, A. A. S. v. 4, p. 725. "Baptism conferred at home by permission of the bishop or Ordinary, outside danger of death and urgent necessity, must be administered with all the ceremonies of the Roman Ritual." S. R. C., Jan. 17, 1914, Bellunen., A. A. S. v. 6, p. 32. "I. Whether, in the administration of Baptism, when danger of death is imminent, after the pouring of water, the prescription of the Roman Ritual presses under grave obligation as regards the anointing with Chrism, the handing over of the linen cloth and candle? "II. Since in the diocese of Versailles and, as is reported, in some surrounding places, the use of adding these rites in the stated case has become obsolete, must care not be taken that those rites be strictly fulfilled, and that the priest in the case ought to carry and use holy Chrism, a linen cloth, and a candle? "III. Whether, outside the case of necessity, when the Ordinary, for reasons explained to him, has granted permission of administering Baptism at home, the prescription of the Ritual presses of completing the rite of anointing with Chrism and handing over the linen cloth and candle? "Resp. To I and II. The Roman Ritual is to be adhered to. - To III. Let the Bellunen. Decree of Jan. 17, 1914 be given." S. R. C., Jan. 23, 1914, Versalien.

438 What about names to be imposed on the one to be baptized? - As regards names of some Saint to be imposed on the one to be baptized, which the Roman Ritual provides for, this is either counsel or a light precept. L. 145. And if he who brings the child to be baptized altogether does not wish him to be baptized unless the name of some impious person is imposed, it is not therefore lawful to defer baptism for the infant, but he is to be baptized, with the name of some Saint added in a low voice. Holy Office, June 1883; E. M.

439 Can the interrogations which, from the Rubric of the Roman Ritual, are to be made to the sponsors be made in the vernacular language? - Resp. In the negative, but all things must be done as they stand in the Roman Ritual. For the rest, nothing prevents those things which pertain to the sacrament of baptism itself from being explained in the vernacular language. The interrogations can also first be made in the Latin language, and then repeated in the vernacular language. But the godfathers and godmothers can respond in their own language. Holy Office, Aug. 23, 1886; E. M.

440 If baptism solemnly conferred is found invalid, are the ceremonies also to be repeated? - This is controverted. There is a twofold probable opinion. Whence the ceremonies are not necessarily to be repeated; yet it is to be advised that they be repeated, if it can be done without scandal or infamy. - But the ceremonies are to be used when baptism is conferred conditionally on one who has been doubtfully baptized without ceremonies. Holy Office, Apr. 2, 1879; Collection of S. C. de P. F. n. 634. When heretics have been validly baptized, "only the omitted things are to be supplied, unless for a reasonable cause it seems otherwise to the bishop." Roman Ritual, de Bapt. adult., par. Haeretici vero. - "For an adult Catholic validly baptized after birth, but without ceremonies, the ceremonies and prayers are to be observed which are assigned in the Ritual for the baptism of infants." For an adult heretic to be baptized conditionally, "insofar as they are to be supplied or are believed to be supplied, the ceremonies prescribed for the baptism of adults are to be supplied." S. R. C., Aug. 27, 1836, n. 2743; L. 144; E. M.

441 Are sponsors to be used in baptism? - Sponsors, as spiritual fathers, are those who lift the baptized from the sacred font and receive him into their care. In solemn baptism, and also in confirmation, they must be used under grave obligation. At least one must be used under grave obligation in solemn baptism. Trent sess. 24, c. 2 de R. M.; Benedict XIV, Const. Inter omnigenas, § 19; L. 159, 185. In private baptism they need not be used necessarily, but they can laudably be used. L. 147.

442 Who cannot be sponsors? - They cannot validly be those who are not masters of themselves, such as infants, L. 146; the unbaptized, C. 102, de Consecr., d. 4; and in confirmation, the unconfirmed, C. cited 102 and S. C. C., June 13, 1624, and it is grave. L. 186; Sanchez de Matr. l. 7, d. 60, n. 20. But licitly they cannot be those who could not perform the office received, such as the mute, regulars, nuns, unless a monk or nun is to be confirmed, C. 103, de Consecr., D. 4; L. 156; La Croix 355, 497; likewise those who are unworthy, such as heretics, criminals, infamous persons, etc. Roman Ritual, de Patr., if they can be removed without grave harm, since the laws of the Church do not oblige with grave inconvenience.

S. Penitentiary, Dec. 10, 1860; L. 156 IV. But a heretic is in no way to be admitted, and if he cannot be removed without grave inconvenience, he can be admitted as merely assisting and as a witness, without touching the infant when he is baptized. La Croix 373. Cf. Kenrick v. 2, tr. 15, n. 47; Gury, Cases 231; Collectanea of S. C. de P. F. n. 604, 606; A. S. S. v. 26, p. 448. Finally, spouses cannot be sponsors with respect to spouses, nor parents with respect to children, C. 2, de Cognat. spir.; L. 156; nor the same person in both sacraments, but this is light. L. 187. - Roman Ritual, de Bapt., de Confirm.; S. R. C., Feb. 15, 1887, Beng. Centr.; E. M.

It is not licit, either personally or through others, to perform the office of sponsor in baptisms which are ministered by heretics to the children of heretics. Holy Office, May 10, 1770.

443 Note: "In private baptism given because of necessity, the father ought not receive or hold the infant as sponsor, since in this case there is no necessity for a sponsor, and therefore if he does this rashly either then or even in public baptism, he sins gravely." L. 158. - E. M.

444 Can two spouses licitly receive the offspring of another? - Resp. In the affirmative. The reason is that this has already been introduced by custom. L. 157.

445 Can a father be sponsor in the baptism of his illegitimate child? - Resp. In the affirmative. The reason is that the prohibition made for married persons was lest someone have as wife his spiritual kin. But such a reason has no force in this case. Lugo Resp. Mor. l. 1, d. 5, n. 4.

446 Can a father be sponsor in the baptism of the child of his wife by another husband? - Resp. In the negative. The reason is that the prohibition was made for married persons lest they contract spiritual kinship with their own spouse. But this reason would altogether be verified in such a case. Lugo ib.

447 Can a father licitly be sponsor in the baptism of his child if at that time his wife is already dead? - In the affirmative. For, 1. only married persons are prohibited from holding their own child or the child of the spouse in baptism. But in the present case he is neither married, nor does he hold the child of a spouse, since he now does not have a spouse, for the bond of marriage has been dissolved by the death of the spouse.


	For the reason of that prohibition was lest someone contract spiritual kinship with his wife. But with one deceased no spiritual kinship can be contracted. Lugo ib. n. 5.



448 How many sponsors are to be designated? - It is not licit under grave obligation to designate in baptism more than one man and one woman; and in confirmation only one and of the same sex. Trent sess. 24, c. 2 de R. M. But to designate in baptism two males or two females is probably only venial. Thus La Croix 350 with Sanchez and others. "But Bonacina and others say that it is mortal, and this seems truer to me if the sponsors were of a different sex from the infant, because thus kinships would be multiplied, which Trent wished to prohibit; otherwise if they were of the same sex." L. 155. But if in baptism a single sponsor is used, that person can be male or female, since in Trent it is said "whether man or woman." L. 155.

449 What are the obligations of sponsors? - Sponsors have the obligation of teaching the baptized person those things which pertain to faith and morals, if the parents do not provide this. Wherefore they are exempted from this obligation if they prudently presume that the baptized person is diligently instructed by the parents. Roman Ritual, de Patrinis; L. 147; St. Thomas 3 p., q. 67, a. 8. - Sponsors besides contract spiritual kinship with their little children and their parents, which constitutes a diriment impediment of marriage. Hence the priest, once baptism has been conferred, must warn the sponsors concerning the obligations received and the spiritual kinship contracted. Roman Ritual, de Bapt. parvulor.; St. Thomas Quodl. 12, a. 18.

450 What conditions are required so that someone truly be a sponsor? - It is required that someone, otherwise capable, cf. 442, have the true mind of performing the office of sponsor; that he has been designated by the parents, and in their defect, by the pastor or bishop; that in mind and in fact he receive the one to be baptized or confirmed while he is baptized or confirmed. The pastor does not validly change the sponsors duly designated by the parents. For this right, from Trent sess. 24, c. 2 de R. M., does not properly regard the pastor, but the parents. But a pastor changing the sponsor sins gravely, because he usurps the right of the parents. Cf. 452; L. 146; E. M.

451 What act is required in sponsors so that they contract kinship? - It is required that the sponsor have the mind of performing this office of sponsor, and either hold or touch the infant while he is being baptized, or immediately lift or receive him from the sacred font, or from the hands of the baptizer or midwife. S. C. de P. F., Jan. 21, 1856; S. C. C., Feb. 27, 1601; Dec. 20, 1653; Dec. 18, 1688; Ferraris v. Baptismus, art. 7, n. 23; Giraldi, Espos. Iur. Pont., p. 2, s. 112, n. 6, 7. But it is commonly asserted that this touch must be physical, and not moral, or mere assistance. L. 148; Pyrrhus Corradus, Prax. Dispens. Apost. l. 8, c. 7, n. 8; E. M.

452 Must sponsors be designated in order to contract kinship? - Many and grave theologians affirm. The reason is that Trent sess. 24, c. 2 de R. M. expressly requires designation, and therefore, if it is lacking, kinship is not contracted. But many and grave other doctors deny it. "For Trent did not establish designation as a form, by the lack of which the act would be rendered void, and Passerinus reports that it was so declared by S. C. C. in Cremona." De Angelis l. 4, t. 11, n. 3.

Wherefore although Trent prescribes that the pastor should ask the parents whom they have designated, and that he be punished if he has done otherwise, nevertheless it does not say that the reception is null, nor does it invalidate the ancient Law, C. fin. de Cognat. spir. in 6, from which all who touch contract kinship. - But since Trent says: "If others besides those designated have touched the baptized person, they in no way contract spiritual kinship, notwithstanding Constitutions to the contrary"; if designated sponsors are present, but another besides them alone touches, then this person alone contracts kinship, "because the Council says that those who touch beyond those designated do not contract, but not those who touch besides... Conversely, it must be said altogether otherwise if one designated person touches and another not designated, because this latter in no way contracts, as is clear from the words of Trent."

L. 154. - If more than two are designated and they touch successively, only the first two contract kinship; but if all touch at the same time, more probably all contract, because Trent, although it forbids more than two to be used, nevertheless does not invalidate the ancient Law except when more than two touch beyond those designated, but not if more designated persons beyond two touch. L. 154. - And if either two males or two females were used, each contracts kinship, since Trent innovated nothing concerning this matter. - Designation pertains to the parents, or to guardians, and if these are lacking, to the pastor.

The consent of the pastor must accede to the designation of the parents. - Sponsors designated by the parents and unjustly rejected by the pastor contract true spiritual kinship if they in reality hold the infant. L. 154. - In confirmation, nothing seems to have been changed from the old law, by which there was no need of designation of a sponsor. Trent sess. 22, de R. M., c. 2, at the end. But whether those things which the Council established concerning baptism are to be drawn to confirmation, even Sanchez himself doubts, de Matr. l. 7, d. 57, n. 9. - Barbosa, Apost. Decis. Collect. 177, n. 10; Ferraris v. Baptismus, a. 7, n. 13; La Croix 360; Corradus l. 8, c. 8, n. 8.

453 Does a father who is sponsor in the baptism of his illegitimate child contract spiritual kinship with his concubine? - Resp. In the affirmative, because the ecclesiastical laws inducing this spiritual kinship between the sponsor and the parents of the baptized person speak generally of all children, whether legitimate or illegitimate. Lugo Resp. Mor. l. 1, d. 5, n. 2; Schmalzgrueber l. 4, t. 11, n. 45.

454 Is spiritual kinship contracted between the sponsor and the legal parents of an adopted child? - Resp. In the negative, because they are not true parents, that is, carnal generators. Lugo ib.

455 Who contracts kinship if someone receives an infant in the name of another? - It must undoubtedly be held that the one mandating contracts kinship, not the mandatary, unless however the former has revoked the intention in the meantime. La Croix l. 6, p. 1, n. 365; S. C. C., March 15, 1631; June 11, 1881. Hence it does not matter of what sex the mandatary is, S. C. C., March 29, 1582; Ferraris a. 7, n. 19, nor whether he himself has been baptized or confirmed. Benedict XIV, Quaest. can. 227; L. 153; E. M.

456 Does one receiving an infant in baptism conferred conditionally contract kinship? - Resp. In the affirmative if the doubt is negative, that is, if there is no solid reason for the prior baptism. In the negative, if the doubt is positive, that is, if there is a probable reason for the prior baptism; for then there will be kinship and a doubtful impediment, and therefore none. L. 151.

457 Does one contract kinship who by error receives one infant for another? - Resp. In the negative. The reason is that there is no will of one erring. But it is controverted among the doctors, and therefore, since it is a doubtful impediment, the impediment will be null. L. 146, 152.

458 Do those contract spiritual kinship who exercise the office of godfather and godmother in supplying the solemnities of baptism? - Resp. In the negative, because baptism is not then had. S. C. C., July 13, 1642; S. C. de P. F., Sept. 11, 1779. - Wherefore, in a case of this kind, sponsors also are to be used, unless, because a grave cause impedes, they cannot be appointed. Holy Office, Dec. 11, 1850; Collection of S. C. de P. F. n. 624.

459 Is spiritual kinship contracted in private baptism? - There is no doubt that the one baptizing contracts it. As to sponsors, it is disputed. The more common and more probable opinion, from St. Alphonsus 149, denies it; for since the Council of Trent speaks of those receiving from the sacred font, it speaks only of solemn baptism.

Indeed in private baptism a sponsor is not used according to ecclesiastical discipline. D'Annibale p. 1, n. 66, ed. 3; p. 3, n. 303; Gury-Ballerini 805, 806. But De Angelis l. 4, t. 11, n. 5; Gennari, Monit. Ecclesiast. v. 9, p. 1, p. 92, and others affirm from a declaration of S. C. C. Yet Ferraris a. 7, n. 20 asserts a contrary declaration of S. C. C. - Ballerini-Palmieri, Op. Theol., ed. 3, v. 6, n. 652; Kenrick tr. 15, n. 51; E. M.

IV. On the Subject of Baptism

460 Who is the subject of baptism, and what are its necessary dispositions? - Resp. The subject of baptism is every and only man as wayfarer, not yet baptized. - As regards dispositions, in infants Christ and the Church supply their will. But in adults, for validly receiving baptism there is required at least a habitual explicit or at least implicit intention. In the same adults, for licitly receiving baptism there is required faith and penance. - L. 139; La Croix l. 6, p. 1, n. 60; St. Thomas 3 p., q. 79, a. 3 ad 2; 4 Dist. 6, q. 1, a. 3 ad 5; E. M.

461 You will resolve: Infants are validly baptized, likewise the perpetually insane, who have never used reason and therefore are judged to be of the same condition as infants. But if they have at some time used reason, more probably baptism is not valid unless before insanity they asked for it. In practice, however, these would be baptized conditionally, both because it is not plainly clear that they did not ask for baptism, and also because according to many it suffices if someone had the will of receiving all things necessary for salvation. Cf. 383. - If it is doubtful whether an infant lives, he is to be baptized conditionally.

Hence theologians rightly judge generally that all aborted fetuses are always to be baptized conditionally, if they are alive, provided putrefaction certainly does not appear. - Here it is fitting to add that very many are the cases of infants who are born in a state of apparent death, and that it has happened several times that these infants, even several hours after birth, have been recalled to life. Wherefore these too should be baptized, although no trace of life appears in them, provided again that putrefaction certainly does not appear. - When it is doubted whether a monster is a man, it is to be baptized absolutely if the head is human, although the members are bestial; but conditionally if the head is bestial and the members human. - But if it has doubled members of a man, and it is doubted whether it is one man or two, a double baptism is to be conferred, one absolutely, the other conditionally, in that part in which the members appear more imperfect. Hence, if there are two heads and two breasts, each one is to be baptized separately; if there is one head and two breasts, or two heads and one breast, baptism is to be conferred absolutely on one head and then baptism is to be conferred conditionally either on the other breast or on the other head.

And if there are two breasts, and it does not appear which one pertains to the head, after baptism upon the head, each breast is to be baptized conditionally. - A mole or fleshy mass which comes forth from natural abortion or from surgical extraction, without any disposition of organs or sign of motion and life, is not to be baptized. - Roman Ritual; L. 125; Capellmann, Medicina Pastoralis, Aachen, Latin ed. 4, p. 114 ff.

462 Is it licit to baptize an unwilling adult? Must an adult receive baptism at once after he has known its obligation? What about adults among unbelievers concerning whose will there is no certainty? - Resp. To the first: In the negative, and this is grave. C. Sicut 9, de Iud. et Sarrac. - To the second: "Someone is not bound to receive baptism immediately after he has the purpose of baptism, so that he would sin mortally unless he is baptized immediately, nor is there any determined time beyond which, if he defers baptism, he incurs mortal sin." St. Thomas Suppl. q. 6, a. 5. Yet since anyone is bound to enter the Church which he has known as soon as he conveniently can, and baptism is the gate of the Church, there follows from that former obligation the obligation of receiving baptism as soon as he conveniently can, although the time of delay to grave sin cannot be determined.

To the third: It is not licit to confer baptism on unbelievers even conditionally, if no positive sign is had of their will to receive baptism, although they are dying. But they will be able to be baptized conditionally if, all the circumstances of things having been examined, it is prudently judged that they wish baptism, or have desired it, or have renounced idolatry. Collection of S. C. de P. F. n. 582, 585, etc.

463 Are infants to be baptized at once? - "It must be noted that they sin gravely who defer baptizing an infant for much time. This is common among all... and in the Ritual it is said: Let the pastor exhort that a sacrament so greatly necessary not be too much deferred for children, with danger to salvation... More commonly and more probably the delay is not grave unless 10 or 11 days are exceeded." L. 118. The Salmanticenses judge that it is not mortal to defer for 15 or even 20 days, even without an urgent cause.

Indeed others with Suarez say that it is not a grave delay if it does not reach a month, although there is no cause; but when a cause stands, if it is not extended to two months. The reason indeed for not notably deferring baptism is "the danger of death, which must always be feared in children." St. Thomas 3 p., q. 68, a. 3 ad 1. - Trent sess. 5, Decree on Original Sin; sess. 7, c. 12; Roman Ritual tit. 2, cap. 1, n. 27; cap. 3, n. 4-6; Roman Catechism 34; St. Thomas 3 p., q. 88, a. 3, 9; E. M.

464 Are children rightly baptized against the will of their parents? - It is certain 1. that such baptism is valid; 2. that this baptism is also licit if it concerns the children of Catholics, since they are subject to the laws of the Church. D. Gousset does not easily concede this if impious parents have altogether refused. Yet Gousset himself observes that the contrary is common. For this can be done cautiously without any danger; and since the child still lives among Catholics, perversion is not so greatly to be feared. But it is not expedient to resolve this question practically without the counsel of the bishop.

If it concerns the children of unbelievers, Scotus affirms that they are licitly baptized against the will of the parents; but the more common opinion, and the one to be held in practice, which the Thomists defend, teaches that, generally speaking, the children of unbelievers are baptized illicitly if their parents are or are judged likely to be opposed, although otherwise they are civilly subject to Christian Princes. For those baptized are either taken away from their parents, and injury is done to them; for it is of natural law that the child, before he has the use of reason, is under the care of the father; or they are left with those same parents, and injury is done to the sacrament, since it is exposed to irreverence. Whence it is also not licit to baptize them, although they are spontaneously offered by each parent, whenever those same infants must be left under the power and education of those same unbelieving parents. This is confirmed from the practice of the Church and from Benedict XIV both in Instr. Postremo mense, Feb. 28, 1747, and in Epist. Probe te. Indeed, as regards the children of Hebrews, there is the Constitution of Julius III, who imposed upon delinquents suspension and a penalty of one thousand ducats.

Generally speaking. For they will also be licitly baptized: 1. If the parents are our slaves; for then they are rather of our law than of theirs. 2. If either parent asks, because his or her just will is to be preferred to the unjust will of the other in favor of faith and of the offspring; or if, the father being dead, the paternal grandfather consents, even with the mother resisting, since paternal power is with him, or at least the paternal grandmother, although wholly lacking paternal power, namely in favor of faith. But there is need that a reasonable hope be present that the infant will afterward be educated in a Christian manner. Benedict XIV, Instr. Postremo § 16, 28; Epist. Probe te § 17, 18. 3. If the infant is in danger of death, provided this is done without scandal, and therefore no greater hatred of unbelievers against the Christian religion and savagery against Christians is stirred up; for then provision is made for the good of the offspring, without injury being done to anyone, since by death he is to be withdrawn from all power of men. Provided this is done without scandal, wherefore no force is to be used, and nothing is to be done which brings grave offense of the people. For no one is bound to disturb public order, nor can he excite scandal in order to aid an infant. 4. If, already master of his own reason, he seeks baptism of himself; because in the matter of Religion he is already of his own law, provided it cannot prudently be doubted lest afterward he fall away from the Catholic Religion. Benedict XIV, Const. Postremo § 22. But in doubt concerning the use of reason, the age of seven years suffices. But generally favor is to be shown rather to the child than to the father. For the father is dealing with avoiding a light detriment, namely of paternal power for a moderate time; but the child is dealing with avoiding a most grave detriment, namely eternal damnation. Lugo Resp. Mor. l. 1, d. 4, 6, 5. 5. If the child has been placed outside the care of the parents, as if he had been exposed; for then they would be judged to have renounced their right. Likewise if the parents have been captured in war; for by the right of war captives belong to the victor. 6. If the father offers the child and afterward changes his mind; or if the parents abandon the child, although afterward they reclaim him; for the Church would already have acquired a right. - Benedict XIV, Const. Inter omnigenas, Feb. 2, 1744; Instr. Postremo; Collection of S. C. de P. F. 540 ff.

Yet if the offspring has already been illicitly baptized against the will of the parents, then Benedict XIV in the cited Instr. Postremo prohibits returning him to the parents, because of the certain danger of perversion of the offspring and profanation of the sacrament.

The Church has the right of baptizing infants, the children of heretics, even against the will of their parents, from whom also she can "tear them away, so that they may be educated as Catholics." L. 127. Yet the Church is not accustomed to use this right because of graver inconveniences. But where the Church cannot carry out a right of this kind, "the same seems to have to be said in that case concerning a heretic and any other unbeliever, if the same moral danger is present," lest they afterward be educated as Catholics. S. C. de P. F., Apr. 17, 1727; Holy Office, Jan. 23, 1763. - La Croix 297 ff.; L. 128-132; Lugo Resp. Mor. l. 1, d. 4; St. Thomas 2.2, q. 10, a. 12; 3 p., q. 68, a. 10; Quodl. 2, a. 7; A. S. S. v. 25, p. 247 ff.; E. M.

465 Can or must baptism ever be repeated? - It can and must be repeated conditionally whenever there is some not-to-be-despised doubt concerning its validity; otherwise it cannot be repeated without grave sin, because an attempt to minister a sacrament to an incapable subject is sacrilege. L. 134; A. S. v. 25, p. 258; Roman Ritual, de Bapt. adult.; E. M.

466 Are exposed infants to be baptized? - Resp. In the affirmative, if these have been exposed without testimony of baptism conferred, unless from elsewhere it is clear that they were duly baptized. But if they have been exposed with a note attesting that they were baptized, it is controverted. The more common and truer opinion teaches that all these are to be baptized conditionally, "whenever moral certitude is not had concerning baptism conferred, and duly conferred," after diligent inquiry has been made. L. 135; E. M.

467 Are infants baptized either by midwives or by laymen to be rebaptized? - Resp. In the negative, unless there is a probable suspicion of error in the baptism conferred. Thus the most common and true opinion, says St. Liguori 136, where he recalls a decision of the Sacred Congregation. E. M.

468 Must those baptized by heretics be rebaptized? - Resp. It is certain by faith from Trent that baptism conferred by heretics is valid when all the things required for the sacrament are used. But in the conversion of heretics, from whatever sect they have come, inquiry must be made concerning the validity of baptism received in heresy. And thus they are to be baptized absolutely, conditionally, or in no way, according as, inquiry having been made, it is certainly clear that baptism was not duly conferred, or the matter is probably doubtful, or nothing has been detected either for validity or for invalidity, or it is certainly clear that baptism was valid. Holy Office, Nov. 20, 1878. - Lugo Resp. Mor. l. 1, d. 2; E. M.

469 What about the Caesarean operation in order to baptize an infant not yet born? - The operation or Caesarean section consists in this, that the uterus of the pregnant mother is opened so that the fetus may be extracted. A twofold principal question occurs, namely whether or when it can be done, or must be done.

470 Whether or when can it be done? - When the mother is dead, it is certain that the Caesarean operation can be done, and indeed as soon as her death is established. For if anything opposed it, it would be the danger to the mother; but, from the hypothesis, her death is certainly established; and from another side the spiritual life, indeed perhaps also the temporal life, of the infant can be saved. Yet the Prefect or superior of the place is to be warned, and witnesses approved by him are to be used both for recognizing the death and for greater certainty of the matter, and especially lest the author of the operation be denounced as guilty of homicide. - When the mother is living, the Caesarean operation can never licitly be done whenever there is danger, either proximate or probable, of the mother's death to follow from it, although, if it is not done, the mother and offspring are certainly going to perish. The reason is that this would be the same as directly killing the mother, which is never licit. St. Thomas 3 p., q. 68, a. 11 ad 3 says: "A man must not kill the mother in order to baptize the child." L. 106. Hence the operation cannot be done when a very skilled surgeon is lacking, nor when the mother is so weakened by disease that the operation, otherwise not dangerous, would from the circumstances bring on proximate danger of death.

When the mother is living, the Caesarean operation can licitly be done with these conditions posited: 1. If she cannot give birth naturally, or is going to die before she gives birth, with the greatest danger of the death of the infant before he can be baptized. 2. If from the judgment of a skilled surgeon proximate danger of the mother's death is absent. But such danger can be absent if the mother is robust. 3. If a very skilled surgeon is present. Elbel 60. The reason is clear; for there is no danger, or at least it is very remote, and therefore, if perhaps death follows, it will seem to follow only accidentally.

471 Whether or when must it be done? - When the mother is dead, it certainly must be done under grave obligation, even against the will or resistance of parents or relatives, if it can be done; because from the law of charity the eternal salvation of the infant must be procured by every care and labor. Thus St. Thomas ibid., where he adds: "Yet if the mother has died, the offspring living in the womb, she must be opened, so that the child may be baptized." Thus also the Roman Ritual establishes. This especially holds if the time of birth is imminent, because since the fetus is more robust, greater hope of baptizing him shines forth. Moreover, careful attention must be used so that the region of the uterus of the deceased woman be kept warm until the operation has been done; for otherwise the infant would more easily depart from life before he could be baptized. Wherefore an obligation of this kind ceases if it is morally certain that the fetus died before the mother, or with the mother, or cannot be estimated as living. Nor indeed should there be delay in completing this operation, since the fetus, the mother being dead, ordinarily certainly dies not much later. - Speaking in itself and speculatively, the operation is to be done even while the mother is living, if from the judgment of experts the infant is to be brought forth alive, and the infant cannot otherwise be baptized, and it can be done without proximate danger of death. The reason is that from the general law of charity anyone is bound to suffer temporal inconvenience to preserve the spiritual and eternal life of his neighbor. Speaking in itself and speculatively; for in practice the confessor must beware lest he urge the mother under grave obligation, because of the excessive danger that, by denying consent, she may die in the state of mortal sin; and thus while he wishes to save the spiritual life of the infant, the mother herself would be damned. Therefore it will be enough to exhort her to consent to the incision. For the rest, since it is clear that the fetus can survive the deceased mother, then there certainly shines forth hope of baptizing him after she has died, and therefore a lesser obligation of incision presses. - But the mother is not bound to undergo the operation if, the operation being omitted, she alone is judged likely to perish; because no one is bound to preserve life by extraordinary and so arduous means. But if that hope of saving the offspring were altogether slight, the mother could, but would not be bound to, undergo the operation, because charity does not so urge in so great uncertainty of the event. And then baptism could at least probably be conferred on the infant remaining in the womb. Cf. n. 402. - L. ib.; E. M.

472 Note: Certainly anyone, once the mother has died, if the fetus still lives and this is clear, must procure that it be baptized. Wherefore, since with moral certainty it cannot be baptized in the womb itself, the uterus of the mother is to be opened by experts or even by others. But priests, regularly speaking, are not bound by this obligation, because of lack of skill, because of very grave inconveniences on the part of the civil authority, and because of scandal which would be had among the people. Hence from the Decree of the Holy Office, Feb. 15, 1780, a prohibition in this matter was made to missionaries in China: "This extraction of the fetus from the womb of the pregnant and deceased mother, although it is to be disclosed and urged, nevertheless His Holiness expressly cautions and prohibits that missionaries in particular cases involve themselves in ordering the section, much less in performing it." E. M.

The blessing after childbirth according to the Roman Ritual is not to be denied to a woman whose offspring died without baptism. S. R. C., May 19, 1896, n. 3904.


On Confirmation

I. On the Nature, Matter, and Form of Confirmation

473 What is confirmation? - It is a sacrament of the New Law, instituted by Christ the Lord, by which, through the imposition of hands and the anointing of chrism in the word, the strength of grace is given for professing the faith received in baptism. Trent sess. 7, c. 1, 2; Florence, Decree for the Armenians; Decree Lamentabili, July 3, 1907, prop. 44; Roman Catechism 5; St. Thomas 3 p., q. 72, a. 1; Suppl. q. 29, a. 3; E. M.

474 What are the effects of confirmation? - It is strength for constantly professing the faith where there is need, and for defending it when the opportunity is given. And therefore it brings to the soul grace and helps by which it may provide this. Moreover, since through the sacrament of confirmation men receive power and strength for spiritual combat against the enemies of the faith, it is necessary that by its reception a character be imprinted. Florence, l.c.; Roman Catechism 2, 5, 20, 23; St. Thomas 3 p., q. 72, a. 1, 5, 7.

475 What is the matter of confirmation? - It is twofold: the imposition of hands and the anointing of chrism. The imposition of hands is not that which is done at the beginning of the sacred function over all those to be confirmed, but that which is had when the minister anoints each one to be confirmed with blessed chrism. But chrism is confected from olive oil and balsam of any region. Florence, Decree for the Armenians; St. Pius V, Brief, Aug. 2, 1571; Benedict XIV, Const. Ex quo primum, March 1, 1756; S. C. de P. F., Aug. 6, 1840; Roman Catechism 7; Roman Pontifical, de Confirm.; St. Thomas 3 p., q. 72, a. 2; Lugo Resp. Mor. l. 1, d. 8; E. M.

The print's appendix has more on this paragraph: [The Matter of Confirmation](/manuals/bucceroni/the-matter-of-confirmation). (ed.)

476 Note: Concerning the adequate matter of this sacrament, St. Alphonsus has these things: "The common or almost common opinion, which we defend and judge most certain with Bellarmine, holds that the adequate and total matter of confirmation is the anointing with chrism, which is applied to those to be confirmed through the imposition of the bishop's hand... Therefore we confess that for the matter of confirmation both anointing and imposition are required, but only that imposition which is indistinct from the anointing... But according to our opinion, that the total adequate matter of confirmation is the anointing of chrism performed by the hand of the bishop, it must be noted that it is of the essence of the sacrament: 1. That the anointing be done on the forehead, as is had from C. un. de Sacra unctione, and from the Decree of Eugene IV according to the common opinion... 2. That the anointing be done in the form of a cross, according to St. Thomas 3 p., q. 72, a. 4 ad 3, whom the doctors also commonly follow... 3. That the anointing be done by the hand of the ministering bishop himself." L. 164; St.

Thomas 3 p., q. 72, a. 9; Roman Catechism 24; Roman Pontifical, de Confirm.; E. M. "Through chrismation of the forehead there is designated the imposition of the hand, which by another name is called Confirmation; because through it the Holy Spirit is given for increase and strength." C. un. de Sacr. unct. - Each thing, imposition of the hand and anointing, is had from Sacred Scripture: Acts 8:17; 19:6; 2 Cor. 1:21, 22; Eph. 1:13; 4:30; 1 John 2:27. For these places are understood by several Fathers of the Sacrament of Confirmation.

The print's appendix has more on this paragraph: [The Matter of Confirmation](/manuals/bucceroni/the-matter-of-confirmation). (ed.)

477 You will resolve: Confirmation would be invalid if the anointing is done by means of an instrument. Holy Office, Jan. 14, 1885. - Likewise it is invalid if, instead of on the forehead, it is done on the mouth. - But although it ought to be done with the right thumb of the bishop, nevertheless the anointing would be valid if it were done with another finger of the bishop, and even if it were the finger of the left hand. Yet the bishop would sin if he did this without necessity; for he would act against the universal practice of the Church, although it does not appear that inversion of the said ceremony reaches grave fault. S. R. C., May 7, 1853; L. 165.

The print's appendix has more on this paragraph: [The Matter of Confirmation](/manuals/bucceroni/the-matter-of-confirmation). (ed.)

478 Are olive oil and balsam of the necessity of the sacrament? - "It is certain that oil is of the necessity of the sacrament... And it must be olive oil... But whether balsam also is of the necessity of the sacrament, the first opinion denies...; the second opinion, more common and more probable, affirms... But it is certain that neither opinion is of faith, nor certain; hence the sacrament is altogether to be conferred with oil and balsam, and otherwise it would be at least doubtful... And therefore confirmation given with oil alone would have to be repeated at least conditionally. Conversely, because the first opinion is sufficiently probable, at the point of death confirmation can well be conferred conditionally from oil alone, if chrism confected also from balsam cannot be had; for the great utility of this sacrament would be a just cause for ministering it conditionally." L. 162. A privilege was granted to the Indians by Paul IV and by Pius V of using another liquid, which is not balsam, although by them it is called balsam. But it is certain that balsam is required by necessity of precept. L. H. A. tr. 14, n. 39. - Florence, Decree for the Armenians; Roman Catechism 7-9; St. Thomas 3 p., q. 72, a. 2.

479 Must chrism necessarily be blessed? - It must be affirmed absolutely, if the discussion is about necessity of precept. It must altogether be affirmed also, if the discussion is about necessity of sacrament. For this is urged by the constant practice of the Church and the Decree of Eugene IV, in which it is read that the matter of confirmation is chrism blessed by the bishop. St. Alphonsus H. A. tr. 14, n. 39 says: "The remote matter of confirmation is chrism confected from balsam and oil through the blessing of the bishop, to distinguish it from the oil of baptism and of the sick, as Innocent XI distinguished in C. Cum venisset, de Sacr. unct. But whether one of these oils is valid matter for another sacrament, Suarez, Laymann, and Henriquez deny, but Bellarmine, Castro Palao, Bonacina, and Barbosa more probably affirm." L. 163; St. Thomas 3 p., q. 72, a. 3; E. M.

480 Must chrism necessarily be of that year? - This is not required by necessity of sacrament, because whether it is old or new, the matter is not changed; but it is required from the precept of the Church. Hence a bishop would sin gravely who confirmed with old chrism. For to this end new chrism is consecrated on the Supper of the Lord, the old having been burned. - L. 163.

481 What is the form of confirmation? - Just as the total adequate matter of confirmation is the anointing of chrism applied through the hand of the bishop, so the total form is the words which the bishop pronounces while anointing: I sign you with the sign of the cross, and I confirm you with the chrism of salvation, in the name of the Father, and of the Son, and of the Holy Spirit. Florence, Decree for the Armenians; Roman Pontifical, de Confirm.; St. Thomas 3 p., q. 72, a. 4; L. 167 IV.

When the bishop says: N., I sign you, etc., another name of a Saint can be imposed on the one to be confirmed, besides the baptismal name. S. C. R., Sept. 20, 1749, n. 2404; E. M. 404.

482 What words of this form are essential? - For validity the following are altogether essential: 1. The words signo and confirmo, unless they are supplied by another synonymous word. 2. The expression of the Most Holy Trinity, as in baptism. 3. The word te, by which the subject of the sacrament is designated. 4. The words signo crucis, and also the words chrismate salutis.

But to say corroboro for confirmo, or sanctificationis for salutis, would be only an accidental change. The words signo te signo crucis signify the sacramental action, and by them there is indicated the sign or standard which is given to the soldier of Christ for spiritual combat. Confirmo te chrismate salutis signify the spiritual strength which is conferred upon a man through the sacrament of visible matter for salvation, namely through the sacred anointing of chrism. In nomine etc. signify the cause conferring the fullness of spiritual strength. Florence, Decree for the Armenians; Roman Catechism 11, 12; St. Thomas 3 p., q. 72, a. 4; L. 168.

483 Is the form used among the Greeks valid: The seal of the gift of the Holy Spirit? - Resp. In the affirmative with the common opinion of theologians. For the sense is: by this sign, which I confer upon you, the gifts of the Holy Spirit are given, with the verb omitted, according to the custom of the Greeks. But the invocation of the Most Holy Trinity, while in the Latin Church it is had after the anointing, is had in the Greek Church in the preceding prayer. Otherwise one would have to say that the Greeks do not have the sacrament of confirmation, which is very hard. Moreover, this is clear from the Declaration of Benedict XIV in the encyclical letter Ex quo primum to the Bishops of the Greek rite, March 1, 1756. - L. 164, 169.

II. On the Minister and Subject of Confirmation

484 Who is the minister of confirmation? - Only the bishop is the ordinary minister of this sacrament. Thus Innocent III declared, and Trent sess. 7, c. 3. - A simple priest can confirm as extraordinary minister from special delegation of the Supreme Pontiff, or from his commission conferring fullness of power. This is clear from the practice of the Church. Greek or Oriental presbyters, from most ancient custom, confirm in baptism itself; and they validly confirm also outside baptism. Yet those places are excepted from which the Holy See has taken away this faculty, which consequently is not in Italy and the adjacent Islands, in Bulgaria, in Cyprus, and among the Maronites of Lebanon. Cf. Benedict XIV, Const. Etsi pastoralis, May 27, 1742. Likewise confirmations of this kind are held valid, although done by schismatics, for from those as if tolerated jurisdiction was not taken away. Benedict XIV, Const. Eo quamvis tempore, May 4, 1745; Const. Anno vertente, June 18, 1759; A. S. S. v. 25, p. 439. But the priest must use chrism blessed by the bishop. This is clear from the Decree of Eugene IV, where it is said that the matter of confirmation is chrism blessed by the bishop. - Roman Pontifical, de Confirm.; St. Thomas Suppl. q. 38, a. 1; Quodl. 11, a. 7; 3 p., q. 72, a. 11; Benedict XIV, de Syn. l. 7, c. 7, 8, 9; Lugo Resp. Mor. l. 1, d. 6, 7; L. 170; E. M.

From the Constitution of Pius X Ea semper, XVIII Kal. Jul. 1907, concerning the Ruthenian Rite in the United States of North America, art. 14: "It is altogether forbidden to Ruthenian priests dwelling in America to sign the baptized with sacred chrism; and if they shall do otherwise, let them know that they have acted invalidly." But in the Decree of the Sacred Congregation for the Propagation of the Faith, Aug. 18, 1913, concerning the Ruthenian Rite in the Canadian Region, the aforesaid article is omitted. And it is also omitted in another Decree of the Sacred Congregation for the Propagation of the Faith, Aug. 17, 1914 [text/OCR reads: 1904], concerning the Greco-Ruthenian Rite in the United States of North America.

485 Can the Pope delegate even to a simple priest the power of confecting chrism? - It is controverted. Not a few affirm; but several others deny. The same controversy exists for the oil of extreme unction. But it is clear that the oil of extreme unction is validly blessed by Greek presbyters. Cf. Benedict XIV, de Syn. l. 8, c. 1, n. 4. The blessing of a priest in each sacrament, without delegation of the Pope, is invalid. - L. 163, 709; E. M.

486 Can a bishop confirm faithful persons who are not his subjects? - As regards validity, he can confirm all, as follows from the power of order. - As regards liceity, he cannot confirm except those who are found in his diocese; and he would sin gravely by confirming even his own subjects in another diocese while exercising pontificals there, because then confirmation is judged an exercise of jurisdiction of the external forum, which cannot be performed without permission of the Ordinary of the place. But he can confirm strangers in his own diocese, which has been introduced by custom and by the tacit consent of bishops. - Holy Office, Apr. 19, 1899; L. 173.

An Abbot nullius, having the privilege of confirming the faithful, cannot confirm subjects of another in another diocese, even with the consent of the bishops.

487 When is a bishop bound to confirm? - He is bound to confirm those asking, whenever he conveniently can, if he cannot defer it to another near time. - He is also bound sometimes to provide opportunity to his subjects of receiving this sacrament. Hence he would sin gravely if he abstained for a long time from conferring confirmation, e.g., for eight or ten years, and did not go around the diocese, at least through the principal places, unless he were excused by moral impossibility. - "But if a just cause is present, he does not sin who defers for three or more years." L. 175. - La Croix 388.

488 Does a bishop sin gravely by omitting to confirm a dying person asking for the sacrament? - Since this sacrament is not necessary for salvation, not to go to the dying in order to confirm them, because it is not without inconvenience, is light; and where this custom prevails, not even light. - L. 175; La Croix 390; Benedict XIV, de Syn. l. 7, c. 10, n. 8; l. 13, c. 19, n. 5.

489 Who is the subject of confirmation? - It is every and only baptized man not yet confirmed, although lacking the use of reason. For confirmation perfects the spiritual life which is received in baptism, and it was instituted for all, as baptism was. - Yet from the practice generally prevailing in the Church, children who have not yet attained the use of reason are not to be confirmed, unless the legitimate custom of places brings this about, as for example prevails among the Greeks and in Spain. Benedict XIV, Const. Eo quamvis § 6. - "It is certain among all that infants are licitly confirmed if just causes accede, namely danger of death, absence of the bishop, etc." L. 178.

"If the twelfth year does not seem to have to be awaited, certainly it is most fitting to defer this sacrament until the seventh." Roman Catechism 18. Nor must it be awaited that children be confirmed only after first Communion. Leo XIII, Brief, June 22, 1897. - "Even to those about to die this sacrament is to be given... Even confirmed children who die obtain greater glory, just as here also they obtain greater grace." St. Thomas 3 p., q. 72, a. 8 ad 4. - Speaking about the insane, Benedict XIV says that confirmation must altogether be ministered to them. L. 178. Even the perpetually insane are licitly confirmed. L. 180. - Roman Pontifical, de Confirm.; Benedict XIV, de Syn. l. 7, c. 10, n. 5, 8; St. Thomas 3 p., q. 72, a. 8; E. M.

490 What is the necessity and obligation of receiving confirmation, and of what kind is it? - "It is not necessary for salvation by necessity of means, nor of itself by necessity of precept. This is common with St. Thomas and others against Scotus and Sylvester. The reason is both because the Church does not urge its reception by any penalties, and because neither from Scripture, nor Tradition, nor the end or institution of the sacrament is such a precept gathered.

And the canons which are brought forward to the contrary are sufficiently explained of necessity for better being." Busembaum 181. - "The precept which is had in Trent sess. 23, c. 4 de R. does not bind all, since it is hypothetical; but only those to be ordained, or to be initiated with first tonsure. Henriquez, Valentia, Suarez, and Navarrus teach against Tanner that its omission is not mortal; and Navarrus adds that not even a bishop sins mortally by ordaining one not confirmed, or if he himself, not confirmed, ordains." Busembaum 183.

According to St. Liguori there is an obligation under grave obligation from divine precept, at least in the course of life and when a suitable occasion is given; and he proves this from the Declaration of Benedict XIV, Const. Etsi pastoralis, concerning the rites and dogmas of the Greeks, where he says, § 3, n. 4: "They are to be warned by the Ordinaries of places that they are held by the guilt of grave sin if, when they can approach confirmation, they refuse and neglect it." These words of Benedict XIV do not seem to conclude for all; because the Pontiff speaks only of those invalidly confirmed by Greek presbyters, who therefore refused to approach confirmation again because they held the first as valid. Whence there was here a particular reason of obliging them to receive the sacrament of confirmation, namely so that they would thus retract the error. And this is confirmed from Benedict XIV himself, de Syn. l. 7, c. 10, n. 9, which work was published after that Constitution, c. 9, n. 4. Wherefore the law is doubtful. Yet the opinion of St. Alphonsus is handed down in the Instruction issued by authority of S. C. de P. F., May 4, 1774, and inserted into the Roman Ritual. But the common opinion of St. Thomas is handed down, on the contrary, in the Instruction of the Holy Office, June 20, 1866, for the Apostolic Vicar to the Gallas. - St. Thomas 3 p., q. 72, a. 8; Suppl. q. 29, a. 3 ad 3; E. M.

491 What is to be done in doubt whether someone has been confirmed? - He can be confirmed again conditionally, cf. 345, 346. But he is not bound to this if he truly probably believes that he has already received the sacrament. - L. H. A. 48.

492 What dispositions are required in those to be confirmed? - 1. The baptismal character for the validity of the sacrament, and in an adult the intention of receiving the sacrament of confirmation for the strength of his soul. Cf. 381; Holy Office, Apr. 10, 1861; Collection of S. C. de P. F. n. 1213. 2. The state of grace, because confirmation is a sacrament of the living. Wherefore he who is conscious of mortal sin must have recourse to the sacrament of penance, unless he is perfectly contrite. The general custom is that no one be confirmed unless he presents a certificate signed with the autograph of the pastor. 3. That the one to be confirmed be imbued with the rudiments of Christian doctrine, especially those which are of necessity of means, and which regard the sacraments of penance and confirmation. - Roman Pontifical, de Confirm.; E. M.

493 Must the one to be confirmed be fasting? - Resp. In the negative, considering present-day custom. For the canonical laws which prescribed fasting for receiving confirmation have fallen into desuetude. For this reason also the use has prevailed of conferring that sacrament in the evening time. - Roman Pontifical, de Confirm.; L. 184; St. Thomas 3 p., q. 72, a. 6, 7.

494 What about the various prescriptions concerning the administration of confirmation? - The rite to be observed by a bishop is had in the Roman Pontifical; but the manner to be observed by a simple priest administering this sacrament is had in the Instruction of S. C. de P. F., May 4, 1774. - "Confirmation can be conferred on any day whatever," L. 184, "and at any time whatever," L. 174. "But probably it can be ministered without grave sin in some decent place, even outside the Church," L. 174, 184, even in churches of regulars. Benedict XIV, Const. Confirmandis § 6. "The bishop must be clothed with amice over the rochet, or with surplice if he is a Religious, and with stole, white cope, miter, and staff... They more truly say that to omit all the aforesaid instruments is mortal..., otherwise if only some one is omitted... It must be noted as regards the staff, that it suffices that the staff remain publicly exposed, or be held by a cleric... Likewise the Sacred Congregation declared that it suffices that the bishop confirm without miter, with only the stole used... It must be noted that the omission of the slap, scandal being excluded, is never mortal..., they deny that omission of the candle can ever be mortal." L. 134; Roman Pontifical.

Moreover, outside the case of necessity, under grave obligation a sponsor is required, and of the same sex, Roman Pontifical, de Confirm.; Instruction of S. C. de Pr. F., May 4, 1774; and only one, designated by the parents or by the bishop in their defect, who, as regards validity, must have been confirmed; besides, he must be different from the baptismal sponsor, at least outside necessity. The sponsor contracts spiritual kinship with the confirmed person and his parents, provided however that he touches him. He also contracts the obligation of instructing the confirmed person as regards those things which pertain to faith and morals, if the confirmed person has not been instructed and another is lacking. Trent sess. 24, c. 2 de R. M. - But a religious cannot be sponsor unless the one to be confirmed is likewise a religious. Cf. 441 ff. - As regards the manner of receiving in confirmation, it is prescribed in the Roman Pontifical that the one to be confirmed place his foot upon the right foot of the sponsor; but today received custom has that it suffices that the sponsor place the right hand upon the right shoulder of the one to be confirmed. S. R. C., Sept. 20, 1749, ad 6, n. 2404; L. 187.

The forehead of the confirmed person is to be bound with a linen band, marked with a cross, and thus to remain until the chrism dries or is wiped away. But today by desuetude this ceremony is no longer in use in our parts, since immediately after the anointing the forehead of the confirmed person is wiped. L. 188. - "The common blessing, which is given by the bishop to those confirmed at the end, is not necessary for the sacrament, but is a simple ceremony, as the doctors commonly say. Hence Tamburini probably says that the admonition which is made, that those confirmed not depart before the aforesaid blessing, does not seem to oblige." L. ib. - Roman Pontifical, de Confirm.; L. 185-188; H. A. 50-52; St. Thomas 3 p., q. 72, a. 10, 12; E. M.

The names of those confirmed and of the sponsors are to be recorded in the parish books.


On the Eucharist


I. On the Nature and Effects of the Eucharist

495 What is the Eucharist? - It is the mystery of our Faith, by which, under the species of bread and wine consecrated through the words of the priest, Christ himself is offered, contained, and received. Florence, Decree for the Armenians; Trent sess. 13, c. 1, 3, 7; can. 1-4; sess. 22, c. 1, 6. It has the nature of sacrifice and of sacrament: of sacrifice while it is confected; of sacrament while it is confected, remains, and is received. Trent sess. 13, c. 4; sess. 22, c. 1; Decree of the Holy Office Lamentabili, July 3, 1907, prop. 45; St. Thomas 3 p., q. 73, a. 1, 4, 5; q. 75, 76, 77; q. 79, a. 5; L. 189, 190; E. M.

496 How long does Christ remain really present in the Eucharist? - He remains as long as the species remain whole; but he ceases to be under them as soon as the species are corrupted in such a way that, according to the estimation of men, they no longer seem to be bread and wine. But then, from the law established by God in the institution of this sacrament, there is substituted for the species the same matter which would succeed to corrupted bread and wine. - Wherefore the whole Christ remains present under the individual parts of the species when separation has been made. Trent sess. 13, c. 3. - "The species are not to be retained in the mouth so long until they wholly perish, because then Christ would not be eaten, nor would the grace of the sacrament be conferred, just as neither if you were to die while the host is still in the mouth." L. 226. For grace is given as soon as the eating is verified, which is the vital passage of food from the mouth into the stomach, according to the words of Christ: He who eats my flesh, and drinks, etc. But it is probable that grace is increased ex opere operato during the whole time in which the presence of Christ under the species perseveres, if the man then disposes himself more and more. St. Thomas 3 p., q. 77, a. 4, 5, 8; L. 225; La Croix 474; Lugo dist. 12, n. 40 ff.; E. M.

497 How long are the sacred species judged to remain whole after the reception of the sacrament? - Some say after a minute, others after five minutes, others after half a quarter of an hour, others still longer, after a quarter of an hour, after half an hour. Concerning this matter it does not seem that any general rule can be handed down. For a shorter or longer delay must chiefly be taken from the different digestive power of different men, and from other circumstances both internal and external. But it remains longer in a priest, who in Mass communicates under each species and with the larger host, than in a layman, who according to custom receives only a small host. L. 225.

498 Whether the Eucharist is one sacrament, or a double sacrament? - It is one sacrament in species, although there are several signs. For although there is a physical plurality of sign, nevertheless there is a moral unity; for the sacrament of the Eucharist, although composed of the physically distinct species of bread and wine, is nevertheless ordered to one spiritual refreshment in species as to the end and signified effect, just as material food and drink are ordered to one bodily refreshment. Thus in extreme unction there are several anointings, and nevertheless one sacrament is had, because those several anointings are ordered to one end and effect, namely to removing the remnants of sins. St. Thomas 3 p., q. 73, a. 2; L. 191, 199. - But since under only one species someone receives the whole thing of the sacrament, or the whole Christ, just as he who receives the Eucharist under each species, it follows that the effect of the sacrament is of itself the same under one species as under each species, if the dispositions of those receiving are the same. Council of Trent sess. 21, c. 3; Suarez d. 63, s. 6, n. 9; Lugo d. 12, s. 3, n. 68.

499 What are the effects of the sacrament of the Eucharist in the soul? - The principal ones are the following, namely: 1. Spiritual nourishment or increase of sanctifying grace, which constitutes the proper and principal effect of the Eucharist of itself. For according to the words of Christ, John 6:56: My flesh is truly food, this sacrament was instituted as spiritual nourishment; and nourishment supposes life in him who receives it. Hence it comes about that through this nourishment the very life of the soul, which chiefly consists in sanctifying grace, is strengthened and increased. Trent sess. 14, c. 5; Lugo d. 1, n. 7. - 2. The attainment of eternal glory; for Christ promises this: If anyone shall eat of this bread, he shall live forever, John 6:51. Wherefore eternal glory will be conferred by this new title, that the glorious flesh of Christ has sanctified our body, if someone has persevered in the state of grace to the end. And by the helps which this sacrament confers, it wonderfully aids him to attain eternal life, which he will in reality attain who frequently, as is fitting, and devoutly eats this bread.


	A most abundant bestowal of actual graces, which flow from habitual grace and infused habits. For "every effect which material food and drink produce as regards bodily life, by sustaining, increasing, repairing, and delighting, this sacrament works as regards spiritual life." Council of Florence, Decree for the Armenians. Therefore this sacrament is a morally necessary means for preserving sanctifying grace. More abundant helps are therefore given in view of it for overcoming temptations and dangers of sinning. - 4. Weakening of bad habits and amendment of vices, especially of lust. For, as was just said, the proper effect of this spiritual food is spiritually to repair, sustain, increase, and delight the powers. Moreover, by this sacrament the flesh of Christ through the Eucharistic species is joined to the body and sanctifies it. - 5. Remission of venial sins, which is done ex opere operato. Trent sess. 13, c. 2, the Eucharist is called "an antidote by which we are freed from daily faults and preserved from mortal sins." But this remission of venial sins ex opere operato is together with the remission of venial sins ex opere operantis through supernatural acts, to which the sacrament excites us, of sorrow and charity. Roman Catechism. - 6. Remission of temporal punishment due to sin; not indeed of the whole, but according to the manner of devotion and fervor, as St. Thomas says, 3 p., q. 79, a. 5. And this remission of temporal punishment is ex opere operantis from acts of sorrow and charity, to which the sacrament excites us. For the Eucharist by force of the sacrament has only that effect for which it was instituted. But it was not instituted for making satisfaction, but for nourishing spiritually through union with Christ and with his members. But this union is made through charity, from which there follows remission not only of guilt, but also of punishment, not indeed of the whole, but according to the manner of devotion and fervor. St. Thomas 3 p., q. 79, a. 5. Therefore this remission of temporal punishment ex opere operantis does not impede also the remission of temporal punishment ex opere operato indirectly, namely that which follows the remission of venial faults ex opere operato. - 7. Special union with Christ and his members, as is clear from John 6:57: He who eats my flesh and drinks my blood, abides in me and I in him. "The effect of this sacrament," says the Council of Florence, Decree for the Armenians, "which it works in the soul of one worthily receiving, is the uniting of man to Christ." And this union is had through grace, by which "man is incorporated into Christ and united to his members." Council of Florence, ibid. This intimate conjunction with Christ is also the proper and principal effect of this sacrament of itself, as is clear of itself from the very nature of this sacrament.




	Preservation from future sins, both because, charity having been increased through this food, the soul becomes stronger against corrupt nature, and because it is an efficacious memorial of the Lord's Passion, by which the demons were conquered. L. 268, 269; H. A. 5. - Florence, Decree for the Armenians; Trent sess. 13, c. 2; St. Thomas 3 p., q. 79; q. 73, a. 4; q. 74, a. 1.



It is clear that the preceding effects of the Eucharist depend very greatly on one's own cooperation with grace. And therefore, in those who approach it indevoutly and rarely, those admirable effects often do not appear.

500 Can the Eucharist ever destroy mortal sin? - Resp. More probably in the affirmative, not indeed of itself, but accidentally and mediately through the infusion of grace, namely when someone, ignorant that he is living in the state of mortal sin, approaches the Eucharist in good faith and with attrition for sins committed beforehand. Then nothing prevents the sacrament from producing its effect. But it cannot produce the effect while mortal sin stands. Therefore it must indirectly remove that sin. L. 268; St. Thomas 3 p., q. 79, a. 3.


II. On the Matter and Form of the Eucharist

501 What is the remote matter of the Eucharist? - Bread and wine are the remote matter of the sacrament of the Eucharist. This is clear 1. from the institution itself of this sacrament; for Christ in the Last Supper took bread and wine, and consecrated them into his Body and Blood. 2. From the definition of the Church in the Lateran Council, cap. Firmiter, in Florence, Decree of Union, and in Trent sess. 13 in almost all chapters. 3. To all these is added the unanimous tradition of each Church, Latin and Greek. - Only wheaten bread and only wine from the vine are valid matter of the sacrament of the Eucharist. This is clear from the cited Decree of Florence, where it is said: "The third is the sacrament of the Eucharist, whose matter is wheaten bread and wine from the vine." The perpetual tradition and practice of each Church, Latin and Greek, also agrees.

Only wheaten bread, namely that which from wheaten flour and natural water, even sea water, mixed and toasted or baked by fire, and uncorrupted in its species, is valid matter. But wheat is not any kind of grain whatever, but is the noblest kind of grain. But as there are various species of wine, so also there are various species of wheat. Matter altogether unsuitable is bread from barley, oats, starch. - Valid matter is bread made from crushed grains, and infused in water for some hours, but not however to the point of corruption, which grains are then pressed by hand and breads are made from the white matter coming forth, by hot iron, in the usual manner. Holy Office, June 25, 1852.

Wine from the vine, not another; natural wine from the vine, not made by chemical art. But the matter will be valid if the wine is frozen, or if must has then been pressed from grapes; but invalid if pressed from sour or unripe grapes. Rubr. Miss. De defect. t. 4, n. 1, 2. Likewise valid matter will be wine pressed from dried or desiccated grapes, unless they were cooked, or too much water is mixed in. Nothing prevents some quantity of spirit of wine, alcohol, extracted from the offspring of the vine, from being added for preserving weak wine, provided that this, with that which the wine already naturally contains, does not exceed the due proportion, namely 12 percent, or even 17-18 percent if the wines are generous, and the admixture is made when the so-called tumultuous fermentation has begun to subside. Likewise an admixture of sugar, unless it is excessive, does not take away the nature of wine. Wine, even from the vine, from which by art every spirit of wine, alcohol, is removed, is not valid and licit matter of consecration. Holy Office, June 1, 1910. - E. M. "Since the matter of this sacrament is determined by comparison to the use of the faithful absolutely; but the number of the faithful is indeterminate... it cannot be said that the quantity of the matter of this sacrament is determined." St. Thomas 3 p., q. 74, a. 2.

A very little water is to be mixed with the wine; and this is not by necessity of sacrament, but of ecclesiastical precept. The reason for the first is drawn from the perpetual practice of the Church and the universal tradition of the Fathers; and from the Declaration of the Councils, especially of Florence, which declares the matter of the chalice "to be wine from the vine, with which a very little water must be mixed," and Trent sess. 22, c. 7. The reason for the second is drawn from the fact that Christ, in the institution of this sacrament, designated wine alone, and the Councils, in making mention of this mixture, speak only of precept, as Trent l.c. The doctrine of the Roman Catechism is added, which, after teaching that this mixture cannot be omitted without mortal sin, adds: "Yet if it [water] is lacking, the sacrament can stand." This precept is grave; and "if this mixture has been omitted, and this is noticed before consecration, it is still to be done, otherwise not if after." L. 208. - St. Thomas 3 p., q. 74; L. 198; S. C. de P. F., Jan. 30, 1635; Collectanea n. 797; E. M.

502 Is bread made from rye or siligo valid matter? - Rye (segala) is a kind of grain, and is black, heavy, bitter. Wherefore it certainly seems invalid matter. Siligo (grano bianco) is a kind of very light and very white wheat, from which very excellent bread is made. Wherefore it certainly seems valid matter. St. Thomas 3 p., q. 74, a. 3 ad 2; Lugo d. 4, n. 3; La Croix 421; L. 200.

503 Is bread made from spelt or far valid matter? - In various regions there are given diverse species of true grain which come under the name of spelt. Whence it seems that attention must be paid to the common estimation of men. For every bread made from grain which is truly established to be wheat, although named otherwise, is certainly valid matter. But spelt has not the same signification in various regions and among various doctors. Spelt, from Forcellini, h.v., is a kind of grain which is thought the same as zea, which from the same Forcellini, h.v., is called a kind of grain similar to far. But far is called a kind of grain hardest of all, and now is distinguished from spelt, now is confused with it. - St. Thomas 3 p., q. 74, a. 3 ad 2; 4 d. 11, q. 2, a. 2, q. 4.

504 Is both unleavened and leavened bread valid and licit matter of the Eucharist? - As regards validity, in the affirmative. The reason is that each is true bread, and is also simply so called in Scripture; and each is made from wheaten flour and natural water. This is also clear from the definition of the Church. For thus Florence, Decree of Union: "We define that the Body of Christ is confected in unleavened or leavened wheaten bread." - As regards liceity, Latins are bound under grave obligation to consecrate in unleavened bread, and Greeks in leavened, each according to the rite of his Church. This is clear from the practice of each Church, and from Florence in the cited Decree, where it is added: "And priests must confect the Body itself of the Lord in either one, each one namely according to the custom of his own Church, whether Western or Eastern." St. Pius V, Const. Providentia Romani Pontificis, a. 1565; Benedict XIV, Const. on the rites of the Greeks § 6; St. Thomas 3 p., q. 74, a. 4; E. M.

505 Can a Latin in places of the Greeks celebrate in leavened bread, and a Greek in places of Latins in unleavened? - The doctors agree that if among Greeks there is found a Church of Latins in which the Latin rite is observed, a Latin priest must consecrate in unleavened bread, and so conversely. - If a Latin passes through Greece, or the contrary, and no Church of his own rite exists in that place, the doctors commonly and most probably teach that each can celebrate either in leavened or in unleavened bread.

The reason is that each indeed can follow the custom of the region where he is found, yet is not bound to this. - Simple faithful also, as regards communion, must observe their own rite. But it is permitted to communicate in another rite when they cannot do so in their own rite without grave inconvenience, because of the distance of their church. - L. 203; Benedict XIV, Const. Etsi pastoralis n. 10 ff.; Enc. Allatae sunt § 23; Const. Eo quamvis tempore § Neque etiam; Leo XIII, Bull Orientalium dignitas, Pr. Kal. Dec. 1894; Collectanea of S. C. de P. F. n. 2000, 2004, 2005, 2007, 2017; E. M. "Ruthenian faithful in the Canadian region, in those places in which neither a church nor a priest of their own rite is had, will be able to conform themselves to the Latin rite, and the same faculty is granted to them also where, because of the distance of their own church, they cannot approach it except with grave inconvenience. - To all faithful of whatever rite, whether Latin or Ruthenian, in the Canadian region, the faculty is given that, for the sake of piety, they may receive the Eucharistic sacrament confected in any rite; and moreover, where necessity presses and no priest of a different rite is present, it will be licit for a Ruthenian priest to minister the Eucharist in unleavened bread, and conversely for a Latin priest to minister in leavened bread; but each will observe his own rite in ministering. - Each of the faithful will satisfy the precept of Paschal Communion if he receives it in his own rite, and indeed from his own pastor. - Holy viaticum is to be received by the dying in their own rite from the hands of their own pastor; but, when necessity presses, let it be lawful to receive it from any priest whatever, who however will minister according to his own rite." S. C. de P. F., Aug. 8, 1913, art. 24, 29, 30, 31.

The first article of the aforesaid Decree is also had in the Constitution of Pius X Ea semper, XVIII Kal. Jul. 1907, for Ruthenians in the United States of North America, art. 21; but the others are not found. But in the Decree of S. C. de Prop. Fide, Aug. 17, 1914, for Greco-Ruthenians in the United States of North America, the first article of the same aforesaid Decree is not found; but the following articles of the same aforesaid Decree are found in art. 23, 24, 25.

But the general Apostolic Constitution of Pius X Tradita ab antiquis, Sept. 14, 1912, is had concerning the Most Holy Eucharist to be received in a mixed rite, in which the following things are established.

I. On The Celebration of Mass. "It is not licit for priests to perform sacred things in a mixed rite; therefore let each one confect and minister the Sacrament of the Body of the Lord according to the rite of his own Church."

II. On Ministering the Eucharist. "Where necessity presses, and no priest of a different rite is present, it will be licit for an Eastern priest who uses leavened bread to minister the Eucharist consecrated in unleavened bread, and conversely for a Latin or Eastern priest who uses unleavened bread to minister in leavened bread; but each one will observe his own rite of ministering."

III. On Receiving the Eucharist. - "To all faithful of whatever rite the faculty is given that, for the sake of piety, they may receive the Eucharistic Sacrament confected in any rite."

IV. On Paschal Communion. - "Each of the faithful will satisfy the precept of Paschal Communion if he receives it in his own rite and indeed from his own pastor, to whom certainly he will remain attached in performing the other duties of religion."

V. On Viaticum. - "Holy Viaticum is to be received by the dying in their own rite from the hands of their own pastor; but, when necessity presses, let it be lawful to receive it from any priest whatever, who however will minister according to his own rite."

VI. On Not Changing One's Native Rite. - "Each one will remain in his native rite, even if he has long held the custom of communicating in another rite; nor is the faculty of changing rite to be given to anyone unless just and legitimate causes support him, concerning which the Sacred Council for the Propagation of the Faith for affairs of Orientals will judge. But among these causes there will not be numbered the custom, however long-standing, of communicating in another rite."

506 In a case of necessity for providing viaticum to a sick person, can a Latin priest consecrate in leavened bread? - Some affirm, but the common and more probable opinion denies it. The reason is that the Church most gravely urges observation of the prescribed rite, which consequently in this case is to be preferred to the private utility of one's neighbor, to whom such a sacrament is not simply necessary, because of the common good, lest there be confusion of rites and so that their distinction be preserved. L. 203. Yet it would be licit and obligatory to consecrate in leavened bread in order to complete the sacrifice, if it could not be completed otherwise, e.g., if the priest noticed that he had consecrated corrupted matter and could not have another licit host.

507 Does a priest consecrating in wine becoming sour sin gravely? - Resp. In the affirmative, although that wine is still valid matter of the sacrament. Indeed mortal sin is admitted not only if the wine is close to vinegar, but also if it certainly begins to become sour and corrupted, because then grave irreverence seems to be inflicted upon the sacrament. This is clear from the Rubrics, tit. 4, n. 2: "If the wine has begun to become sour or corrupted, or has been somewhat sharp, or is must then pressed from grapes, or water has not been mixed, or rose water or water of another distillation has been mixed, the sacrament is confected, but the one confecting sins gravely." "Yet probably, when other wine is lacking, it is licit without scruple, as upright men are accustomed, to use wine becoming a little sour, or not notably acid." L. 207. Hence the rubric does not seem to be taken with such rigor that it comprehends all even the first degrees of sharpness, but only those which proximately begin to constitute wine becoming sour. "But when grave necessity presses, it would be licit to use wine still notably becoming sour, provided it is certainly wine." L. 207. The same consequently must be said of bread growing moldy. Rubr. de Defect. tit. 3, n. 1, 3. L. 206, 207; H. A., App. 3, Exam. ordinand. 98; Benedict XIV, Notification 77; St. Thomas 3 p., q. 74, a. 3, 5.

508 Is frozen wine valid matter? - Resp. More probably in the affirmative. The reason is, 1. because it remains substantially wine, since it retains the same color, taste, and odor; 2. because from the Rubrics of the Missal, the species of frozen wine after consecration must be liquefied by applying heated cloths, and then consumed, since it is a true sacrament. Rubr. de Defect. tit. 10, n. 11. Therefore it supposes that the species of frozen wine retain the Blood of Christ. Therefore the sacred species are not changed substantially by freezing after consecration. Therefore neither before. Thus St. Liguori 207, where he says it is the truer opinion because of the reason drawn from the cited Rubric. But concerning the denying opinion he says ibid.: "I think it has no solid probability." - St. Thomas 3 p., q. 74, a. 4; Lugo d. 4, n. 14.

509 What quantity of water is to be mixed in the chalice? - A very small quantity of water suffices, as Florence says. Probably water can be poured in up to the eighth part of the wine, indeed up to the fifth part according to Lugo d. 4, n. 38. Busembaum adds that it suffices that the water not exceed a third part. But in practice this last opinion is not to be admitted, although a third part does not corrupt the wine if it is generous. Generally it is to be advised that the priest not exceed eight or ten little drops. But if by chance he has poured in too great a quantity of water, some quantity of wine can again be added. But one drop of water suffices, provided it is sensible. - L. 210; St. Thomas 3 p., q. 74, a. 8; q. 77, a. 8; E. M.

510 What about the proximate matter, or the use of the matter required in the consecration itself? - For valid consecration besides suitable matter there is required:


	That the matter to be consecrated be physically present; because the demonstrative pronouns of the form, this, here, necessarily require this; otherwise the form would be false, because that which would not be present would be demonstrated as present. 2. That through the intention of the minister it be determined in the individual; because just as the minister does not consecrate unless he intends to consecrate, so neither does he consecrate this matter unless he determinately intends to consecrate it. Yet actual determination is not required, but virtual suffices. L. 211-214. - For licit consecration there is required that the priest in no way depart from the use of the Church, especially as determined by the Rubrics of the Roman Missal. Hence it is necessary: 1. That the matter to be consecrated be decent and clean because of the reverence due to so great a sacrament. 2. That it be placed on the altar and on the corporal, indeed also on the sacred stone, according to Benedict XIV, de Sacr. miss. sect. 2, n. 139. 3. That the ciborium or chalice to be consecrated be uncovered. 4. That it be done at the time of the Canon prescribed by the Rubric. Trent sess. 22, c. 4, 5, 8; L. 218, 219; St. Thomas 3 p., q. 78, a. 1 ad 4; q. 83, a. 3, 4, 5. 5. It is certain that it is necessary by necessity of precept to consecrate the Eucharist under each species. Likewise it is certain and common among all that it is not licit even at the point of death to consecrate one species for giving viaticum to the sick person. For the consecration of the Eucharist has the nature of sacrifice, and Christ instituted the sacrifice to be offered under each species. L. 195, 196. 6. From precept in the Latin Church the bread to be consecrated must be round in shape and whole. It is also licit to celebrate privately with a smaller host, such as is given to laymen, when no other can be had and scandal is absent; indeed, if a cause presses, even publicly on a feast day, because there is no precept nor is there certainty of a custom obliging under precept, and even from a cause of devotion, if scandal is absent. But it is not licit to take the small one and leave the larger, unless the priest in the same Mass also consecrated that one, because he must communicate from his own sacrifice. Wherefore a pastor acts badly who, about to renew the Eucharist, himself consumes a host consecrated by another and places in the tabernacle, or pyx, one consecrated by himself. L. 205; Diana tr. 1, de Celebrat. missar., r. 234.



511 You will resolve: Hosts placed upon the corporal at the beginning of Mass are validly consecrated, although the celebrant actually no longer attends to them; likewise hosts hidden under others, or otherwise covered. For all are consecrated after the manner of one. Likewise wine in a chalice covered with a veil, pall, or in any way whatever is validly consecrated; because for true presence of the matter it suffices that it can be demonstrated by the pronouns this or here.

The consecration is valid if the priest thinks that only one or two hosts to be consecrated are present, when there are several placed either by himself or by another; the reason is that the priest certainly intends to consecrate whatever is present and decently consecrable. Whence if the celebrant notices after consecration that two hosts are joined together, let him consume each as consecrated. But if before consecration, after he has offered, he notices this, let him put one back, and after Mass let him himself or another consume it as blessed bread. - The same must be said if someone has brought several hosts to be consecrated to the altar, or before the sacrifice has been warned about hosts to be consecrated already placed upon the altar, or in a reasonable manner has noticed that they are brought by another so that they may be consecrated, even if while he consecrates he does not expressly remember them in that way, or even has not uncovered them at the oblation, provided they are present on the corporal; because the preceding intention virtually perseveres.

Hosts would not be consecrated if, unknown to the priest, they had been placed even on the corporal, because the priest, being wholly unaware, did not have a general intention of consecrating them, and therefore neither can an intention virtually persevere which did not exist. If small hosts for communicating the people are brought to the priest a little after the oblation has been made, he will be able licitly to consecrate them, the oblation being supplied mentally. Rubr. de Defect. t. 7, n. 1, 2, 4; L. 212, 215, 216, 217; Elbel 35, 36, 48.

512 Can hosts to be consecrated be brought once the Canon has begun? - Theologians and skilled rubricists commonly deny it. Yet several doctors of great weight permit it from a very grave cause. Thus Benedict XIV, de Sacrif. missae l. 3, c. 18, n. 5: "The common opinion is, and one confirmed by the consent of very many, that particles cannot be consecrated when the canon has begun to be recited, even if it were a question of consecrating a particle which would have to be brought for viaticum to a sick person.

For in that case, some small particle could be taken from the host of the Mass and reserved for the sick person... Anyone easily understands that the order of Mass is perverted if particles to be consecrated are received after the preface has begun. Moreover, if this is to be done, it must not be done without a legitimate cause, of which kind it would be if a great multitude prepared to receive the Eucharist would lack the sacrament." St. Liguori seems to subscribe to this doctrine: "If small hosts for communicating the people are brought to the priest a little after the oblation has been made, Aversa adds before the preface has begun, Diana, etc., teach that they are licitly consecrated, the oblation being supplied mentally. And this even if the canon has begun, as Tamburini, etc. At least when many would remain without communion," Busembaum and St. Alphonsus l.c. But it is certain that they can never be admitted after the consecration of the bread.

513 What kind of sin is it to consecrate a broken or stained host? - Scandal and reasonable cause being excluded, it is only venial, unless the stain or fracture is enormous. Yet if some fracture or stain is detected in the host after the oblation, such a host will licitly be consecrated, unless scandal of the people is feared, because already by the oblation it has in some way been dedicated and sanctified to God. The same must be said proportionately of turbid wine. L. 204; La Croix 422.

514 Can doubtful matter ever be consecrated? - Never altogether, not even for avoiding death, is it licit to consecrate doubtful matter, namely because of the danger of material idolatry; and besides, if only one species is doubtful, because of the integrity of the sacrifice. But when this has been consecrated, to despise it or expose it to adoration, each is grave; but after the consummation, before purification, it will have to be consumed. And the same must be said if you doubt whether you have consecrated matter otherwise suitable; but this, if it can again be rightly consecrated conditionally, is to be consecrated again. St. Thomas q. 74, a. 3 ad 3; Rubr. de Defect. t. 3.

515 What must be done if unconsecrated particles are mixed with consecrated? - "If unconsecrated particles are mixed with consecrated, the whole heap is to be brought to the altar, so that the priest may intend to consecrate the unconsecrated; or rather let him consecrate the whole heap conditionally, if they are not consecrated. And this rather must be done, because in consecrating unconsecrated hosts, true determination of the matter is lacking, nor can the word this be verified; whence all the hosts must be consecrated conditionally, so that they may be validly consecrated." L. 216. - Lugo d. 4, n. 136; St. Thomas 3 p., q. 77, a. 8.

516 Is a ciborium left outside the corporal through forgetfulness to be judged consecrated? - It is controverted. The first probable opinion affirms. The reason is that there was already a positive will of consecrating that ciborium at the beginning of Mass, nor was that will retracted. Therefore it persevered virtually at the time of consecration. The second opinion denies. The reason is that that intention of consecrating outside the corporal would have been a grave sin, and therefore the priest is not presumed to have had it. - The second opinion is called by St. Alphonsus 217 common and more probable, namely because it could not have been consecrated without mortal sin, from the presumed intention of the celebrant. Thus indeed, if this was at some time certain for him, that he did not wish to do anything in celebrating Mass which could not be done without mortal sin. Otherwise one would have to say that he also does not consecrate who ignorantly celebrates with a chalice not consecrated or a corporal not blessed.

And indeed, excluding this preceding general will of not consecrating in such a case, that presumed will is nothing, since in reality it is not present because of ignorance of the thing, but on the contrary the will of consecrating the present matter is truly present. Since the matter is not without doubt, especially because of the extrinsic authority of the doctors, "in practice those particles are to be consumed after the Blood." L. ib. Rubr. de Defect. t. 3, n. 4, 5, speaking of a priest who consecrated a host either corrupted or not wheaten, prescribes that "if he has not consumed it, let him consume it after the reception of the Body and Blood." "But particles found outside the corporal, in doubt whether they are consecrated, are to be consumed even after the ablution." L. 251. - But there can be no doubt about the consecration if someone, not attending to the ciborium outside the corporal, had an actual intention of consecrating it together with the larger host. And the same consequently must be said of virtual intention, if, seeing the ciborium, he had the positive will of consecrating it.

517 Is a ciborium judged consecrated if it was indeed placed on the corporal, but through forgetfulness remained closed at the time of consecration? - Resp. In the affirmative. The reason is 1. because hosts certainly can be validly consecrated in a closed ciborium. Cf. 511. 2. because the priest has the absolute intention of consecrating whatever, with his knowledge, is upon the corporal, and is honorably consecrable, and is had after the manner of a continuum.

518 Are drops of wine externally adhering to the chalice judged consecrated? - Drops externally adhering are never judged consecrated. The reason is that the intention of the priest is of consecrating that one thing which is consecrable within the chalice itself. L. 215.

519 Are drops of wine consecrated which are in the chalice separated, when the priest intended nothing concerning them? - Some deny, others affirm, and finally others affirm concerning near drops and deny concerning remote ones. More probably drops altogether separated from the greater quantity are in no way judged consecrated. The reason is that it does not seem to be the intention of the Church, and therefore neither of the priest, to consecrate anything except wine which after the manner of one drinkable thing is found gathered in the chalice. - "La Croix says it is expedient that the priest intend to consecrate them, lest there be wine in the chalice which is not consecrated. But it seems better to me," says St. Alphonsus, "to intend this concerning drops near the bottom, but not concerning remote ones." L. H. A. Ex. ordin. 99. "Gavantus orders them to be wiped away, which custom approves. Yet Tamburini teaches that one who omits this does not sin, indeed that it is not expedient if you notice them when, the chalice having been uncovered, you are now about to consecrate, and the people await the elevation. But after consecration they are in no way to be wiped away." L. 219. If the separated drops are near the whole mass, they can easily be united to it by tilting the chalice a little. L. 215.

520 Is consecration of one species without the other valid? - No one doubts that it is valid if this happens by chance and contrary to intention. But whether a priest consecrates validly who has a positive intention of consecrating only one species without the other, the doctors commonly affirm. The reason is that in every sacrament, whenever the minister pronounces the form over the matter with the intention of doing what the Church does, the sacrament is perfected. L. 196; St. Thomas 3 p., q. 78, a. 6; Lugo d. 19, n. 102, 104; Suarez d. 43, s. 2; Florence, Decree for the Greeks and Armenians.

521 What is the form of the Eucharist; what is its power? - The form in the consecration of the Body is: For this is my Body; but of the Blood: For this is the chalice of my Blood of the new and eternal Testament, the mystery of faith, which shall be poured out for you and for many unto the remission of sins. For the priest, speaking in the person of Christ, confects this sacrament. - But by the power of the words themselves the whole substance of the bread is converted into the Body of Christ, and the whole substance of the wine into the Blood: yet in such a way that the whole Christ is contained under the species of bread, and the whole under the species of wine. "Also under any part whatever of the consecrated host and of the consecrated wine, after separation has been made, the whole Christ is present." Florence, Decree for the Armenians. - Wherefore the words must signify the transubstantiation of the present thing in an instant. In an instant, that is, not in successive becoming, but in completed being; namely the form signifies not what is being done, but what has been done: This is, Here is. - Florence, Decree for the Greeks and Armenians; Trent sess. 13, c. 1, 3, 4; St. Thomas 3 p., q. 78; q. 75, a. 7; E. M.

522 You will resolve: The consecration is valid, but illicit, if the one consecrating says: This food is my Body; This chalice, This drink is my Blood; Here is my Blood; for it is the same thing, since those words, This is the chalice, etc., are said by metonymy; or if he says: This chalice is the New Testament in my blood, Luke 22:20; 1 Cor. 11:25; or if the particle enim is omitted. Likewise if he pronounces Colpus for Corpus; meus for meum, es for est, calis for calix; Sanguis for Sanguinis, etc. - But he cannot be excused from sin who does not use due diligence for rightly pronouncing the words of consecration.

The consecration will be invalid if you say: Hic adverbially is my Body; This Body is mine; This Blood is mine, where Body and Blood stand on the part of the subject, not of the predicate; That is my Body; Behold my Body; This my Body; This bread is my Body; Let this become, This becomes, Let this be my Body. - The consecration is doubtful if you say: That is my Body; This is my Flesh; for although flesh in Sacred Letters also signifies body, nevertheless commonly and from its own proper signification it imports only a part of the body. - The words of the form must be pronounced in the person of Christ formally and assertively, or recitatively and significatively at the same time, but not only historically; namely the words of Christ are to be pronounced by applying their signification to the present matter, so that this may be transubstantiated into the Body and Blood of Christ. Hence the form is invalid if someone says: This is the Body of Christ. Yet a scruple is not to be had whether the words are pronounced in the due sense; for any priest is presumed to have the intention of doing what Christ did and instituted, and thus he sufficiently intends to pronounce the consecratory words in each aforesaid sense. - St. Thomas 3 p., q. 78, a. 1, 2; L. 220, 221.

523 Is omission of the word enim in the form of consecration grave? - The first opinion probably denies it, because that word is not found in the words pronounced by Christ, and from another side, as regards the precept of the Church, it does not seem to constitute grave matter. - The second opinion affirms. The reason is that in so grave a matter there does not seem to be light matter in any deliberate change whatever. L. 220; St. Thomas 3 p., q. 78, a. 2 ad 5.

524 Are those preceding words required as essential in the consecration: Who the day before he suffered, etc.; In like manner, etc.? - Resp. In the negative with the common opinion, which St. Liguori 222, Lugo d. 11, s. 3, etc. hold. The reason is that these words are pronounced only historically, and seem to have no sacramental efficacy, nor are they necessary so that the priest pronounce the words of consecration in the person of Christ, which depends only on the intention of the priest. Nor indeed are they counted in the Florentine Decree for the Greeks and Armenians, where the form of the Eucharist is explicitly handed down. St. Thomas 3 p., q. 78, a. 2, 3.

525 In the consecration of the chalice, are only these words, This is the chalice of my Blood, of the essence of the form? - The first opinion affirms. The reason is 1. because the words of consecration of the bread are these: This is my Body. Nor indeed are the other words, which shall be given up for you, essential.

Therefore, by parity, the words of consecration of the wine are only these other words: This is my Blood, or other equivalent words; 2. because those words alone of themselves express the presence of the Blood of Christ under the species of wine. Thus more commonly and more probably. The second opinion denies it, because the later words, which for you, etc., designate the power of the Blood poured out in the Passion, which operates in this Sacrament. Moreover, by these words it is explicitly signified that the Eucharistic sacrifice is representative of the sacrifice of the Cross. This is confirmed from Florence, Decree for the Greeks and Armenians, where those words are counted in the form of words in the consecration of the Eucharist. St. Thomas 3 p., q. 78, a. 3; Rubr. Missal. de Defect. tit. 5, n. 1.

St. Alphonsus 223 says that the opinion of the Angelic Doctor is very doubtful. Cf. Luke 22:20; 1 Cor. 11:25, and he adds: "For the rest, each opinion is speculatively probable; but in practice it is certain that the priest would sin gravely if he did not pronounce all the words which are had in the consecration of the chalice, and if perhaps he had said only the first words, he would certainly have to repeat the form integrally under condition." Thus indeed in the Rubrics de Defect. t. 10, n. 3 it is prescribed, where it is said: "If he [the priest] has died, the form of the Blood having been half-pronounced, then another is to continue the Mass, and over the same chalice let him repeat the entire form (understand conditionally, if perhaps he has already said the words: This is the Chalice of my Blood) from that place: In like manner, etc.; or he could pronounce the entire form over another prepared chalice, and consume the Host of the first priest and the Blood consecrated by himself, and then the chalice left half-consecrated."


III. On the Minister of the Eucharist

526 Who is the minister of consecration and dispensation? - Every priest and only a priest, although he is bad, is the minister for confecting the Eucharist. This is clear 1. from Scripture; for Christ, instituting the sacrament, said to all and only the Apostles reclining with him, and therefore to all and only those who were going to succeed them in the priesthood: Do this in memory of me, Luke 22:19. Therefore all and only priests received this power from Christ. 2. From Trent sess. 22, c. 2, 3; Florence, Decree for the Armenians. 3. Finally from universal and perpetual tradition. St. Thomas 3 p., q. 82, a. 1, 5. - Only priests or presbyters are ordinary ministers of the dispensation of the Eucharist. This is clear 1. from Trent sess. 13, c. 8, where it is said: "It has always been the custom in the Church of God that laymen receive communion from priests, but priests celebrating communicate themselves." 2. From the universal practice of the Church. St. Thomas 3 p., q. 82, a. 3. - Deacons, by force of their ordination, are extraordinary ministers of the Eucharist, so that its dispensation can be committed to them. This is clear 1. from the practice of the earlier centuries, in which deacons everywhere, from the commission of bishops or presbyters, whether general or particular, ministered the Eucharist. 2. From various Councils, e.g., the first general Council of Nicaea, the fourth of Carthage, etc. L. 237; St. Thomas 3 p., q. 82, a. 3 ad 1, ad 3; Trent sess. 14, c. 10.

By ordinary law only the pastor, or his superior, can dispense the Eucharist. For for this there is required jurisdiction, ordinary, or delegated, or at least reasonably presumed, or a privilege, or custom, not indeed for the validity of the act, as in absolution, but for the due order of ministering. It belongs to pastors to feed, which is done chiefly through the sacraments. This is besides clear from the Councils, especially from Carthage I, can. 7, and from Milevis can. 18, Clement 1, de Privil., etc., and from the universal practice of the Church. Hence he who ministers the Eucharist without at least presumed permission of the pastor violates his right in a grave matter, and therefore sins gravely. - When the pastor grants others permission to celebrate in his church, he is always judged to grant also permission of ministering the Eucharist, unless he expresses the contrary; which is confirmed by common practice. Indeed custom has it that in whatever church a priest celebrates Mass, he can distribute the Eucharist to the faithful, which responds to the desire of Trent sess. 22, c. 6. - Yet permission is not so easily to be presumed if it concerns reception of the Eucharist from obligation. Wherefore as regards Paschal Communion, from Law and the universal practice of the Church, this is to be received in each one's own parish; likewise, to minister viaticum outside the case of necessity without permission of the pastor is illicit. Yet reasonably presumed permission suffices in each case. Cf. vol. 1, n. 1562. "It is also probable outside the article of death, from a grave cause and with scandal removed, that it is licit for a priest to take the sacred host from the tabernacle, or, brought by a deacon, to give it to himself, e.g., if in a long illness he had not communicated for a long time... Indeed Croix 471, etc., say that from the cause of devotion alone, a priest can always communicate himself, because, scandal being removed, there is no irreverence, nor is it forbidden anywhere, unless another priest is present." L. 238. - Lugo d. 18, n. 19, 36; L. 230, 231, 234, 235, 236, 239; E. M.

527 In order that a deacon may minister, must the necessity be extreme? In extreme necessity is it licit even for a layman to minister the Eucharist?

Resp. To the first: In the negative with the common opinion; but grave necessity suffices, namely when no priest is present who can conveniently minister the Eucharist. But for this a commission of the bishop or pastor is required. S. R. C., Feb. 25, 1777, n. 2504; L. 236. "But in extreme necessity, namely if another priest is absent, a deacon can and is bound to minister viaticum, even without the commission of the pastor; thus likewise the common doctors. And the same runs in the administration of baptism." L. 805. - But a deacon solemnly ministering the Eucharist without the required commission, according to St. Alphonsus 234, incurs irregularity, which however others deny. Cf. 419, 423; Lugo d. 18, n. 7, 72; Suarez d. 72, s. 1, n. 8; La Croix 472; L. l. 7, n. 346.

A deacon carrying viaticum to a sick person, when a presbyter is lacking and with permission of the Apostolic Vicar, can make the sprinkling of blessed water, say the Misereatur, the Indulgence, sign the sick person, say Dominus vobiscum with the Prayer, and bless the sick person and those assisting with the Sacrament. S. R. C., Aug. 14, 1858; E. M.

A deacon can carry the Eucharist from one altar to another, even with priests present. S. R. C., Nov. 23, 1906.

Resp. To the second: In extreme necessity it is licit not only for a deacon but also for a layman, scandal being excluded, to communicate both others and himself. L. 237. - When such a necessity occurs, e.g., in time of plague, it can well be permitted by the judgment of the bishop even to laymen to minister the Eucharist. S. C. de P. F., July 11, 1841, n. 728; L. 237. - St. Thomas 3 p., q. 82, a. 3; 4 d., q. 1, a. 3; E. M.

528 Whether, and in what circumstances, can religious minister the Most Holy Eucharist? - They can always minister the Eucharist in their own churches either by themselves or through other priests, with Easter day previously excepted. This is clear from the privileges of the Supreme Pontiffs. At Rome, Thursday in the Supper of the Lord was also excepted. - For the law by which it is prohibited that on Easter day in non-parish churches, especially regular churches, the Sacrament of the Most Holy Eucharist be administered to the faithful even for the cause of devotion, is no longer to be observed. S. C. C., Nov. 27, 1912. Cf. Benedict XIV, de Syn. l. 9, c. 16, n. 3; Const. Magno cum § 22; Lugo d. 16, n. 62; d. 18, n. 50; L. 249. - In other churches they cannot minister the Eucharist except with at least presumed permission of the pastors or superiors; nor viaticum to seculars except with express permission of the pastors, except in a case of necessity. Cf. 526, 1197. - "Regulars licitly give the Eucharist... if the sick person has satisfied the precept concerning viaticum, with the intention of fulfilling it; because administration of the Eucharist is forbidden to regulars only when the precept of communion obliges.

Yet never, without permission of the bishop or pastor, is it licit for religious publicly to carry the Eucharist through the streets, since this derogates from the right of pastors obtained by custom; therefore in that case, in the oratory of the sick person, or another honorable place of the house (if legitimate faculty is had), sacred action having been privately done, the Eucharist is to be given." L. 239, 240; Elbel 57; La Croix 624, 626; Benedict XIV, de Syn. l. 9, c. 15, 16. Cf. here 536.

529 What about the obligation of dispensing the Eucharist? - A pastor, or any priest having care of souls, is bound from justice to minister the Eucharist to subjects, not only at Easter and in danger of death, but also as often as they reasonably ask, nevertheless excluding the cause of a legitimate impediment. The reason is that it belongs to the pastor from quasi-contract to provide, not only that the faithful fulfill precepts, but also that they not lack helps which greatly profit spiritual progress. Roman Ritual, de SS. Euch. sacr., de Commun. infirm.; L. H. A. 8. - Any priest whatever, whether secular or regular, is bound, the pastor lacking, to minister the Eucharist to one about to die; otherwise in other cases. The first reason is that anyone is bound from charity to aid his neighbor constituted in so great an extremity through this salutary and most efficacious remedy. The second reason is that no obligation intervenes, either from justice, since there is no contract, or from charity, since it is not supposed that a case of necessity is present.

530 Is the pastor also bound to seek out the sick, not asking the Eucharist, so that he may minister it to them? - Resp. In the affirmative, at least if they are in grave danger of death. The reason is that it is the office of a good shepherd to care that means so useful and efficacious be supplied to sheep constituted in so great a danger. It is also gathered from the Roman Ritual, de Comm. pasch., de Comm. infirm., and from C. Presbyter 1, de Celebr. miss. And by a particular reason he is also bound to prepare children for receiving the Eucharist and to minister it to them.

531 Is the pastor bound to minister the Eucharist to subjects by himself? - Resp. In the negative. For it suffices that he provide lest one asking for that sacrament opportunely, or gravely needing it, lack it. Therefore ordinarily he can fulfill his obligation even through others. From the Roman Ritual, de Comm. pasch., on Easter day he himself, unless legitimately impeded, will minister this sacrament by himself.

532 Does the pastor sin gravely as often as he denies the Eucharist to one reasonably asking? - Resp. In the negative; for if he does this rarely, e.g., toward one or another, scandal being excluded, and without grave sadness of those asking, he will sin only venially. The reason is that in these rare and particular cases there does not result grave injury, nor grave harm to the faithful asking, or if harm is present, it is easily repairable.

533 Is the pastor bound to minister the Eucharist even with danger to life, e.g., in time of plague or contagious disease? - Resp. St. Liguori 233 very probably denies this with others. Yet several affirm, relying on the doctrine of Benedict XIV, de Syn. l. 13, c. 19. - The same must be said of extreme unction. For neither the Eucharist nor extreme unction are sacraments of absolute necessity. L. 728. Cf. 362.

534 When is the pastor judged excused from ministering the Eucharist to subjects asking from mere devotion? - He is legitimately excused: 1. When the subjects, because of various circumstances, do not ask reasonably, e.g., if they ask before Mass with inconvenience of others. 2. If the pastor himself is impeded because of illness or other necessary occupations. - Yet in this one must act cautiously, because from a denial of this kind the faithful can easily take scandal, and indeed, with due trust in the pastor having been lost, be kept from receiving the sacraments more often.

535 What is required for the licit dispensation of the Eucharist? - Besides due faculty, it is required that the minister be free from every excommunication, interdict, and suspension from sacred things; otherwise he would sin gravely and would contract irregularity. - It is required that the minister be in the state of grace, because the most august and most holy Body of Christ must not be treated by impure hands. L. 30 seq. Cf. 353. - It is required that the minister distribute the Eucharist according to the accustomed rite of the Church. Hence generally speaking, the administration of this sacrament is to be omitted when it cannot be done in the manner prescribed by the Roman Ritual or by the custom of the place. - The burse with the corporal must always be used, on which the sacred pyx is to be placed as often as Communion is administered outside Mass, as is suggested in the Rubric of the Roman Ritual, which is preceptive. S. R. C., Feb. 27, 1847, n. 2932. - If outside Mass, or immediately before or after Mass, Communion is to be ministered only to nuns, and the choir is situated either behind the altar or at a distance from the altar, the priest places the ciborium at the little window of the choir, and there, turned toward the nuns, says the Misereatur, and Ecce Agnus Dei, etc. S. R. C., July 13, 1893, n. 3800. - L. 241 seq.; E. M.

536 You will resolve: Excluding the case of necessity, outside Mass, it is grave to minister the Eucharist without any sacred vestment, without surplice or alb, and without stole. For there is grave indecency and irreverence from this, and it is against a grave precept of the Church. But without light, without confession, indeed without stole or without surplice, it is a light sin. For the irreverence appears light. But if a minister is lacking, the priest himself can perform all things. Having returned to the altar he will be able to say: O sacred banquet, etc. Roman Ritual, Order of administering sacramental communion. But the versicles, Lord, hear, etc., The Lord be with you, etc., with the proper Prayer, are of precept. S. R. C., Aug. 30, 1892, ad 10, n. 3792. And they must be recited during the ablution and wiping of the fingers. S. R. C., Jan. 14, 1898, n. 3975, d. 3, q. 1. Similarly it is held only venial to transfer the Eucharist, without sacred vestments, from place to place, e.g., from altar to altar. Reuter n. 168; L. 241. - It is not licit without cause to hand over several particles, or larger ones, so that the devotion of the recipient may be satisfied; yet this is light. S. C. C., Feb. 12, 1679; L. 245. If particles fail and necessity is present, e.g., if another Mass is lacking and the faithful cannot wait, consecrated particles can be divided into two or at most into three parts, because otherwise Communion could scarcely be given with due reverence. S. R. C., March 16, 1833, ad 1, n. 2740; La Croix 508. Indeed, when smaller hosts are lacking, the priest can take off part of the larger one to be consumed by himself, whether in the case of viaticum to be carried to a dying person, or if one or another of the faithful were about to communicate who otherwise would have to wait for Communion not without inconvenience. L. 217, 245. It is licit, in defect of smaller hosts, to consecrate several larger ones, and then distribute them divided into smaller parts. L. 245.

To the sick it is regularly to be carried manifestly and honorifically, always with a light preceding. Roman Ritual, de Comm. infirm. Regularly, since certain circumstances are excepted, e.g., places of heretics, where it cannot be carried manifestly. Likewise sometimes even in places of Catholics, if otherwise holy viaticum cannot be carried to the sick person without some inconvenience. Yet this should not be done without permission of the bishop, where he can be consulted. S. R. C., Jan. 12, 1878, ad 7, n. 3438. - From Benedict XIV, Const. Inter omnigenas, it is had how then the Most Holy Sacrament is to be carried. "Let the priest," he says, "always have the stole, covered by the garments; let him place the pyx in a small bag or burse, which, suspended from the neck by cords, he places in his bosom; and let him never proceed alone, but let him be accompanied by at least one faithful person, in default of a cleric." S. R. C., Nov. 23, 1880, ad 3, n. 3525. "Some think that if the habit cannot be had, or there is a storm, or a journey must be made, it will not be irreverence if the priest secretly carries the Eucharist in a pyx, or wrapped in a corporal, in his bosom. This more truly seems licit in places of heretics, where also from necessity, and secretly, with scandal removed, he will be able to offer it without stole and surplice." L. 241. - The Eucharist is not to be carried to the sick by night, unless the necessity of one dying presses; and in such a case it is licit to carry it even on Friday of Parasceve, but privately, even without lights, even without sacred vestments, even running, provided scandal is absent. But it is never licit to minister even to the dying under the species of wine, which is grave. - S. R. C. grants that, with the consent of the bishop, because of the distance of places, difficulty of roads, and roughness of ways, viaticum can be carried by the pastor on horseback, and, when it is carried openly, because of the inclemency of the weather, with the head covered, with at least one man accompanying, if it can be done, carrying a lit lantern. S. R. C., May 23, 1846, n. 2908; Sept. 12, 1857, ad 19, n. 3059; Apr. 22, 1871, n. 3246; Aug. 31, 1872, n. 3276. - The Eucharist is not to be carried to a sick person only for the sake of veneration, so that he may adore or kiss it, if he cannot receive it. For St. Pius V prohibited this, whose prohibition De Lugo recalls, Resp. Mor. l. 1, d. 11; L. 243, and it is had in the Roman Ritual, de Commun. infirm. - Trent sess. 13, c. 6, can. 7; L. 241, 242, 243; H. A. tr. 15, n. 12.

A priest, within Mass, in some hospital, can carry it to sick persons distant from the altar, accompanied by two carrying a candle, with pyx, without humeral veil, but under an umbrella. Yet if, approaching the bed of the sick person, he does not lose sight of the altar, he can then carry Communion to him within Mass.

It must be noted "that if a priest carries Communion to a sick person in a hospital, and remnants remain on the paten or chalice, the priest can consume them if he is still clothed in sacred vestments. But he will also be able well to give them to the sick person immediately after the particle handed to him, because then it is judged morally one Communion, as Tamburini, etc., rightly say, who testifies that use so bears, that after Communion of the sick person, the pyx is washed, and the ablution is handed to him." L. 251. From the Roman Ritual, de Comm. infirm., the ablutions must be given to the sick person. Likewise from the same Roman Ritual, Order of administering sacramental communion: "let him [the priest] consume the ablution, if he has celebrated, or hand it to be consumed by those who then communicated, or at least cast it into the sacrarium." But if the sick person cannot or does not wish to consume the ablutions, as is established in the Roman Ritual, then the priest can throw them into the fire at the sick person's own home, or carry them with him to the church, so that he may cast them into the sacrarium.

He could also, foreseeing the difficulty of the matter, wash his fingers with the purificator, first moistened. "Ordinaries can permit that for those affected by ill health, who cannot leave the house and ask holy Communion from devotion, especially when several ask in some parish, or someone asks frequently, the Holy Eucharist be carried privately, or without observing the prescriptions of the Ritual, from the church to the house, from a just and reasonable cause, with at least the rite proposed by Benedict XIV in the Decree Inter omnigenas, Feb. 2, 1744, § 23, preserved, namely: Let the priest always have the stole covered by his own garments; let him place the pyx in a small bag or burse, which, suspended from the neck by cords, he places in his bosom; and let him never proceed alone, but be accompanied by at least one faithful person, in default of a cleric." S. C. de Sacram., Dec. 23, 1912, ad 3.

As to nuns of papal enclosure who are sick, "in default of the confessor or chaplain, a third priest, even a regular, although without a companion, legitimately called with permission of the bishop, who for this permission to be granted in the name of the bishop himself can also habitually designate the abbess or superior, may carry holy Communion to the sick Religious who cannot come down to the grates of the church. But it is necessary that four religious women of mature age, if it can be done, accompany the priest from his entrance into the enclosure until his exit; and he must carry the sacred pyx containing some consecrated Particles, administer holy Communion, return, and replace the same sacred pyx, with the rubrics established by the Roman Ritual for Communion of the sick preserved." S. C. de Relig., Sept. 1, 1912, A. A. S. v., p. 625 seq. "Our Most Holy Lord Pius Pope X deigned to establish and declare: That in the indult of a private Oratory there is understood to be included the faculty of distributing holy Communion to all those Christian faithful who assist at the sacrifice of the Mass, saving parish rights. Anything whatever to the contrary notwithstanding." S. R. C., May 8, 1907.

537 When can the Eucharist be ministered? - It can be ministered both outside Mass, and in Mass, both before and after Mass from a reasonable cause. Roman Ritual, Order of administering sacramental communion. Before or after a private Mass, not a solemn or sung Mass, or even a conventual Mass. S. R. C., Jan. 19, 1906, ad 3. But in Mass it can be ministered, whatever kind it may be; even of the dead, and in black vestments, whether within Mass, namely after the communion of the priest, even by extracting the pyx, or immediately before, from a just and reasonable cause, or immediately after, the blessing being omitted in either case, and in Paschal time Alleluia being omitted, although the Prayer and Versicles of the time must be said. Roman Ritual; S. R. C., June 27, 1868, General Decree n. 3177;

Nov. 26, 1878, n. 3465; Benedict XIV, de Sacrif. miss. l. 3, c. 18. It can be ministered on any day, except Friday of greater week, as is drawn from the Rubrics of the Missal on Thursday in the Supper of the Lord, and from universal custom, and this is prohibited under grave obligation. It can be given in the solemn Mass of Holy Saturday and after Mass, S. R. C., March 22, 1806, n. 2561; Apr. 28, 1914. Nor likewise can it be given in the Mass of the Nativity of Our Lord which is celebrated at midnight, outside the case of privilege or legitimate custom. - Benedict XIV, De Sacrif. miss. l. 3, c. 18. Likewise it can be ministered at any hour at which Mass is celebrated; indeed, if a special cause is present, at any hour of the day. But toward evening it is not to be ministered unless a grave cause is present; but at night only in a case of necessity, both because of present-day custom and because scandal or rather wonder is to be avoided; which, as is clear, is not verified in Communities which reserve the Most Holy Eucharist in a domestic chapel, where it concerns Communion of the sick. L. 252, 349; Suarez d. 66, s. 5; Benedict XIV, de Sacr. miss. c. 18, n. 14; E. M.

If a special cause is present; unless a grave cause is present; for from the general rule one must stand by the Decree of S. R. C. "Whether only from time to time, when Mass is permitted to be celebrated, Communion is to be ministered to the Christian faithful according to Decree 2572, ad 23; or whether it is also licit to minister beyond the aforesaid time, namely until sunset? "Resp. In the affirmative to the first part; in the negative to the second." S. R. C., June 11, 1904; Sept. 7, 1816, n. 2572, ad 23.

From the indult which priests enrolled in the Eucharistic Priestly League have, it can be distributed from the first hour before dawn until sunset. It cannot be distributed within Mass only on the night of the Nativity, unless likewise an indult is had, which was granted to all religious Communities, seminaries of clerics, and pious houses having an oratory, with the faculty of reserving the Most Holy Sacrament. There can be celebrated there on the night of the Nativity of Our Lord Jesus Christ three Masses, and Holy Communion can be distributed to all standing by, the doors being closed. Holy Office, Aug. 1, 1907. - It is not licit to distribute Communion at an altar on which the Most Holy Sacrament is exposed, if other altars are not lacking in the church. Indeed neither is it licit to celebrate Mass at that altar without grave cause or indult. Cf. Ceremonial of Bishops l. 1, c. 12, n. 8, 9; S. R. C., Feb. 8, 1913.

Violet or white color is to be used in Communion administered outside Mass on the day of the Commemoration of all the Faithful Departed. S. R. C., Apr. 19, 1912, ad 10. "A priest clothed in the sacred vestments of the Sacrifice cannot administer Holy Communion before or after solemn or sung Mass, or even conventual Mass, as is permitted before or after private Mass." S. R. C., Jan. 19, 1906, ad 3.

Holy Communion can be ministered to a layman serving Mass within the presbytery and at the edge of the footpace of the altar, even if he is not clothed in clerical habit. S. R. C., June 8, 1911.

The print's appendix has more on this paragraph: [Communion of the Minister](/manuals/bucceroni/communion-of-the-minister). (ed.)

538 Immediately after consecration, can Communion, from some just cause, be distributed to the people by another priest from particles consecrated in the Mass before the celebrant communicates? - Some affirm, because just as particles of this kind can not be consumed by the priest or by other communicants, although they are after the manner of one victim, provided the priest receives another part of the matter then consecrated, so they can be carried by another priest into another place for the use of the faithful even before the Communion of the priest, provided as much remains as suffices for the integrity of the sacrifice. Others deny it, because all the following prayers and blessings equally regard them, nor is it fitting that another participate in the sacrifice before the priest himself, who is principally offering. Thus also from S. R. C., May 11, 1878, ad 7, n. 3443. St. Thomas 3 p., q. 82, a. 4; Diana tr. 1, de Celebr. miss., r. 232, 233.

539 Can a priest laboring under infirmity in the thumb and index finger minister the Eucharist with other fingers? - It seems to be denied, at least more probably, apart from a case of very grave necessity. The reason is that, although the whole hand is consecrated, nevertheless the index finger and thumb from the rite of the Church are specially destined for exercising this function. L. 244. - La Croix writes thus concerning this matter, l. 6, p. 1, n. 480: "It is probable that a priest licitly distributes Communion with the later fingers, if he cannot with the first because of gout in the hand or another impediment, as Toletus, Arriaga, Leander, and others with Gobat have it... Because although only the first fingers are anointed, nevertheless the whole hand seems consecrated; hence Gobat infers that a priest who without cause touched the host with the last fingers would sin only venially." But St. Alphonsus 490 thinks it not improbable that Viaticum can be given to the dying by means of an instrument, e.g., a spoon, for example in time of plague.

540 What must be done if the host falls to the ground? - The place onto which the holy host falls must immediately be covered with some clean thing, and afterward washed. If it falls onto the cloth or little linen cloth by which the hands of the communicant are covered, the place is immediately to be marked with a pin, and afterward washed in the same way. Thus Rubr. de Defect. t. 10, n. 15, which however does not oblige under grave obligation according to the common opinion; yet it would oblige gravely to wash the place onto which the sacred species of wine had fallen, since it is imbibed by it; yet there is no need that that into which they fell be burned.

Rubr. n. 12: "If through negligence something of the Blood of Christ has fallen, if indeed upon the ground, or upon the table, let it be licked with the tongue, and let the place itself be scraped as much as is enough, and let the scraping be burned; but let the ash be placed in the sacrarium. But if it has fallen upon the stone of the altar, let the priest absorb the drop, and let the place be well washed, and let the ablution be cast into the sacrarium. If upon the linen of the altar and the drop has reached another linen; if even to a third, let the linens be washed three times, a chalice being placed beneath; and let the water of the ablution be cast into the sacrarium." And the same is said there if the Blood falls upon the corporal, vestments, or carpet. And n. 13: "But if it happens that the whole Blood is poured out after Consecration, if indeed something or a little remains, let that be consumed, and concerning the remaining poured-out Blood let it be done as was said. But if nothing at all has remained, let him again place wine and water, and consecrate from that place, In like manner after they had supped, yet first making the offering of the chalice, as above." St. Thomas 3 p., q. 83, a. 6 ad 7; L. 250; La Croix 484.

541 What must be done if the host falls onto the face, beard, or clothing of the one communicating? - In the aforesaid cases purification is to be omitted, because it is better to avoid the wonder, disturbance, or offense of the people than to observe the Rubric, which obliges only under light obligation. - L. 250.

542 What must be done if the host or its fragment falls into the bosom or within the clothing of a woman? - "It is fitting that not the priest, but the woman herself, seek the particle or fragment; and with her own hands place it into her mouth." Benedict XIV, de Sacr. miss. l. 3, c. 20, n. 7. But the fingers of the woman are to be washed, and the ablution cast into the piscina. If the woman cannot easily extract the host there, let her withdraw apart, e.g., into some chapel or into the sacristy.

543 What must be done if consecrated particles remain, and there is no tabernacle in which they may be placed? - They are to be consumed by the celebrant before purification and ablution, if this can easily be done, or if they are not in too great a quantity. Otherwise they would either have to be consumed by another priest soon to celebrate, or, if there is none, they would have to be carried to the nearest tabernacle with the accustomed rite; nor is it to be committed that several hosts be ministered to the faithful. But let the priest take care, insofar as circumstances permit, not to consecrate too great a quantity of particles. If an entire host of this kind remains after purification and ablution have already been consumed by the priest, and there is no other priest who may celebrate, nor is there a tabernacle, nor is there a way for it to be preserved honorably, then the priest, although not fasting, can consume it. Rubr. tit. 7, n. 3.

544 What must be done concerning fragments of hosts which are found? - If the priest finds fragments of his present sacrifice, he must consume them, even after ablution, whether they are small or large, because they regard the same sacrifice. Rubr. de Defect. t. 7, n. 2. But this must be observed not only immediately after Mass, but also if the priest is in the sacristy, yet still clothed in the sacred vestments. But if the priest has already taken off the sacred vestments, he must place the fragments in the tabernacle, if it is present, or reserve them for another priest about to celebrate that same morning. If neither can be done, let him consume them himself. - But if the remnants were consecrated in another Mass, they are not to be consumed after purification, but must be placed in a decent place. The reason is that the Rubric permits the priest not fasting to consume only those remnants which regard the same sacrifice. Yet if this cannot be done, and there is grave danger of irreverence, then let the priest consume them even after he has taken off the sacred vestments. - If a layman finds fragments, let him warn a priest as soon as possible, if one is nearby, or summon him if he can be found. But the priest, reverently gathering the fragment, will place it in the ciborium, or in a decent and safe place if the tabernacle is lacking, so that it may be consumed in the next Mass. But if a priest cannot be had, let the fragment be reverently gathered by the layman himself in paper or a clean little linen, by means of a pin, and let it be placed inside a corporal or in a decent vessel until the priest has come. L. 251; Benedict XIV, de Sacr. miss. l. 3, c. 17, n. 5, 6.

From the Decree of S. C. R., Feb. 19, 1909, in hospitals of lepers the priest can abstain from taking the purification, in order to avert danger of contagion, if perhaps particles left behind have touched the lips and saliva of lepers. Wherefore let a small vessel with water and tow or cotton be prepared upon the altar, into which small vessel the purification of the pyx to be performed in the usual manner is put, and let it, as soon as can be done, be cast into the sacrarium.

545 What must be done if, on the altar or elsewhere, a host certainly or doubtfully consecrated is found? - If the host is believed certainly consecrated, and from elsewhere seems clean and recently consecrated, it is to be placed with the others in the ciborium.

It can also be consumed by the celebrant before purification and ablution. Cf. n. 543. But if it is not clean, or if it was extracted from an unclean place, or is not recently consecrated, it is not to be mixed with the others, but the celebrant will be able to consume it before purification and ablution; but if he experiences excessive repugnance, he will place the host separately in the tabernacle in a clean vessel until it is corrupted, and when corrupted it is cast into the sacrarium. Rubr. de Defect. t. 7, n. 3; t. 1, n. 14. - If it is doubtfully consecrated, it is to be consumed by the priest in Mass before purification and ablution. It cannot be consumed before then; because, if it is not consecrated, the natural fast would be violated; nor afterward, because, if it is consecrated, it would be consumed by a priest not fasting. It can also be kept separately in the tabernacle, so that in another Mass it may be consecrated conditionally. But if it provokes excessive nausea, it is to be placed in the tabernacle separately until it has been corrupted, as was just said. Rubr. de Defect. t. 3, n. 4, 5; t. 7, n. 3; t. 10, n. 3.

546 What must be done if the priest or sick person has rejected the sacred species? - If the species appear whole, let them be reverently consumed, unless nausea occurs. For then they must be carefully separated and collected in a clean vessel, carried into the church, and kept in a safe and well-closed place until they are wholly corrupted, so that they can be cast into the piscina without irreverence. - If they cannot be discerned, as being wholly mixed with filth, the mouth of the sick person is indeed to be wiped; but whatever has been rejected is to be collected with tow; then, the tow having been burned, the ashes are to be cast into the piscina. Rubr. de Defect. t. 10, n. 14.

547 Can a priest ministering viaticum omit those words prescribed in the Ritual: Receive Viaticum, etc.? - Resp. Probably in the affirmative, if the sick person is going to receive Communion by way of viaticum with great sadness of soul. The reason is that for satisfying the precept, the intention of satisfying is not required. But although all things in the Ritual would fall under precept, this is in no way grave; but that reason of sorrow is sufficient for excusing from a light precept. L. 285.

548 What must the priest do if, coming to the sick person with the Most Holy Sacrament and hearing his Confession, he finds him indisposed? - First the confessor must strive, as best he can, to bring the penitent to a better mind. If the matter does not succeed, and, for example, the sick person does not promise either to break off the proximate occasion of sin, or a grave and certainly owed restitution, he certainly cannot be absolved, and he must earnestly be induced, once confession has been completed, to declare publicly that he is not yet willing to receive the Eucharist. But if he makes this declaration, the difficulty now vanishes: for it is clear that the Eucharist is not to be ministered to him. But if he refuses to declare this, and wishes to communicate, the Eucharist is to be ministered to him, although indisposed, namely in order to keep the seal of Confession untouched. Gousset 237.

549 Where and how is the Eucharist to be reserved? - Resp. To the first: In any parish church or filial church of a parish, and in a cathedral, yet outside the major altar, the Eucharist must be kept, so that it can always be given to those opportunely asking. Roman Ritual, de SS. Euch. sacr. It can also be reserved by common law in churches of regulars emitting solemn vows, but not within the choir. S. R. C., Apr. 26, 1901. It is also permitted to be reserved "in churches of nuns living in enclosure... But it is not permitted in colleges constituted by the authority of the Ordinary alone, such as conservatories... The same Sacred Congregation decreed with respect to granges of regulars." L. 424, 428. But in other churches it cannot be reserved without special permission of the Pope. Benedict XIV, Const. Quamvis iusto, Apr. 30, 1749, § 14. Thus also the Sacred Congregations of the Council and of Bishops and Regulars established. Ferraris v. Eucharistia, a. 1, n. 45 ff.; L. 424. An indult for reserving the Eucharist is granted by S. C. de Sacram. "If in Oratories in which the Eucharist is reserved by special Indult, Mass cannot be celebrated daily, an Indult must be sought from the Apostolic See, which is accustomed to prescribe it at least once in any week." S. R. C., May 14, 1889, ad 2, n. 3706. And as regards public churches in which the Eucharist is reserved, access must be open for at least some hours of the day to the faithful wishing to visit the Most Holy Eucharist. S. R. C., Nov. 15, 1890, ad 1, n. 3739.

In cathedral churches the tabernacle ought not be on the major altar, because of the pontifical ceremonies which are done on it; but otherwise in other churches. S. C. EE. et RR., Feb. 10, 1579; Nov. 29, 1594; Roman Ritual.

Resp. To the second: The Eucharist is to be reserved on only one altar, and in a clean, blessed tabernacle, S. R. C., June 20, 1899, ad 4, n. 4035, placed in the middle of the altar, well closed, and in a fitting pyx placed upon a blessed corporal or pall, well closed, and covered with a white veil. The tabernacle in which the Most Holy Sacrament is enclosed must be covered with a canopy of silk cloth, or of hemp, wool, or cotton. Let the color be white, or let it be changed according to times and feasts. Let it never be black, but if the time required this, let it be violet. Roman Ritual, de SS. sacr.; S. C. R., July 21, 1855, ad 10, n. 3035; Dec. 1, 1882, n. 3562. But the tabernacle inside must be adorned with a silk cloth; but if inside it is gilded, this suffices. S. R. C., Aug. 7, 1811, ad 7, n. 3254; June 5, 1889, n. 3709. - Nowhere is the Eucharist to be kept without a light, which must always burn. Roman Ritual, l.c.; Ferraris v. Eucharistia, a. 1, n. 45. Benedict XIV, Const. Accepimus, July 16, 1746; S. R. C., March 8, 1879, n. 3484; E. M.

The key of the tabernacle the priest, the rector of the church, must keep carefully with himself, or must preserve it in another safe place. S. C. EE. et RR., Feb. 9, 1751; S. R. C., Dec. 1, 1631, n. 579.

549 bis. Is exposition of the Most Holy Sacrament permitted, and what must especially be observed in it? - Public exposition of the Most Holy Sacrament in the monstrance cannot be done without permission of the bishop, even by Regulars. But private exposition, without its being drawn out from the tabernacle, and without the sacred host itself being seen in the pyx, is not prohibited; and Benediction can also be given with the pyx. - Regularly it is not licit either to celebrate Mass or to distribute Communion before the Most Holy Sacrament publicly exposed. - Yet the custom is tolerated of exposing the Most Holy Sacrament and celebrating Mass before it on the occasion of a novena, in which after the Gospel there is preaching of the word of God, provided however that a veil is placed before the Most Holy Eucharist while the sermon is had. S. R. C., May 10, 1890, ad 2, n. 3228.

In the solemn exposition of the Most Holy Sacrament and in Mass, within the ambit of the altar, candles of stearine cannot be used, not even besides the prescribed wax candles. S. R. C., July 30, 1910.

The bishop can, according to necessity, reduce to only twelve the candles which must burn continuously before the Most Holy Sacrament publicly exposed for perpetual adoration according to the track of the Institution 30, n. 24, of blessed memory Benedict XIV. S. R. C., Feb. 8, 1879, n. 3480.

It is not licit during private or public exposition to illuminate the inner part of the Ciborium with electric lamps placed in it, so that the sacred Pyx with the Most Holy Sacrament can be better seen by the faithful. S. R. C., July 28, 1911.

Immediately before Benediction of the Most Holy Sacrament it is not licit for prayers to be recited in the common idiom. S. R. C. n. 3530. Yet it is licit to use the public recitation of certain prayers in the common speech before the Most Holy Sacrament exposed (e.g., the honorable Amends), with the Ordinary consenting. S. C. n. 3157, and May 27, 1911.

By the edict of Clement XI, the faithful are prohibited from giving alms to the poor, who ought to be outside the church, ten canes distant from the door of the church, during the Exposition of the Forty Hours. Instr. Clem. § 28; Collect. S. R. C. vol. 4, p. 100 seq.

550 Can other sacred things be placed in the tabernacle? - Resp. In the negative. This is clear from the Roman Ritual, de SS. Euch. sacr. Hence neither Relics, nor Chrism, nor Oil of the sick, nor empty sacred vessels already purified can be placed in it. - Relics of Saints, and relics of the Most Holy Cross or of another instrument of the Lord's Passion cannot be placed upon the tabernacle in which the sacrament of the Most Holy Eucharist is reserved, so that the tabernacle itself serves as a base. S. R. C., March 12, 1836, ad 1, n. 3740. - Neither relics, nor images, nor a vase of flowers or anything similar may be placed and kept before the little door of the tabernacle. S. R. C., Sept. 6, 1845, n. 2906.

A dormitory above an oratory in which the Most Holy Sacrament is reserved, or Mass is celebrated, is not permitted. Yet, by special grace, it is permitted if a large umbrella, commonly a baldachin, is placed over the altar. S. R. C., Nov. 23, 1880, ad 2, n. 3525; May 11, 1641, n. 756; Jan. 24, 1908, ad 3.

551 Must the ciborium be consecrated and silver? - Resp. To the first: It need not necessarily be consecrated, but it suffices that it be blessed. This is clear from the Roman Ritual, in which the blessing of the pyx is noted among those things which do not need anointing with chrism. Likewise from the Roman Pontifical, where only the blessing of the pyx is had. - Hence it is altogether fitting that even the pyx, or ciborium, and the luna, or little sphere of the monstrance, and whatever containing vessel, and one immediately touching the Eucharist, and also the small vessel containing chrism, be blessed. But whether this is necessary, several and grave doctors, not improbably from St. Alphonsus, deny; and it is not necessary, they add, to place on the pyx a linen vessel blessed with the blessing of the corporal. The reason is that there is nowhere an expressed precept concerning this; nor does the Pontifical make us certain, since blessings are assigned there also for bells and cases of relics, which nevertheless are blessed not by precept, but only by fittingness. But others more probably from St. Alphonsus affirm that the pyx must be blessed by precept, because it is more conformable to the Rubric and to reason, and therefore in practice it is to be advised. L. 248, 383-385; St. Thomas 3 p., q. 82, a. 3; Rubr. Missal. t. 2, n. 3.

Resp. To the second: Nothing is established by common law. And indeed it would seem to have to be equated with the chalice and paten, which must be of gold or silver, or at least of tin, if the Church is very poor. But it cannot be of copper, nor of wood, or glass, etc. De Consecr., Dist. 1, c. 45. For the rest, if the sacred vessels are not of gold, they must be gilded inside. S. R. C., Aug. 31, 1867, n. 3162, responded that a ciborium, or sacred pyx, of gilded copper can be permitted, likewise a monstrance (ostensorium) and lunula, which embraces the sacred host to be shown. Cf. 645; St. Thomas 3 p., q. 83, a. 3 ad 6; E. M.

552 Does one gravely sin who neglects to keep a light before the Most Holy Sacrament? - Resp. In the affirmative, of itself, if the time is notable. For it is a grave defect of due worship. Notable, i.e., if this happens for an entire day or for some entire nights. L. 248.

553 Whether olive oil is required for feeding the lamp of the church, or whether another oil from vegetables, e.g., from nuts, or from minerals, as petroleum, suffices? - Generally olive oil is to be used; but where it cannot be had, another oil from vegetables, insofar as circumstances allow, can be permitted by the bishop. S. R. C., July 9, 1864, n. 3121. Wherefore even petroleum, when necessity presses, can be permitted by the bishop. Indeed the lamp can also be fed from beeswax, at least in greatest part, which is used in the candles prescribed for the celebration of Mass. S. R. C., Nov. 27, 1908; Nov. 3, 1907.

And nothing prevents a composition of olive oil and beeswax from being used. S. R. C., Nov. 8, 1907.

Lights from gas upon altars, together with candles made from wax, for obtaining greater splendor, are prohibited. S. R. C., Nov. 29, 1901; May 16, 1902.

Electric light cannot be used for worship, but only for decently illuminating the church. - E. M.

Electric light cannot be placed on the altar with candles of wax, S. R. C., May 16, 1902, or in place of candles, S. R. C., Nov. 22, 1907, or in flower-bearing vases which are placed among the candlesticks on the altar, or around the tabernacle, S. R. C., Jan. 17, 1908, or in place of lamps which are prescribed before the Sacrament of the Most Holy Eucharist or Sacred Relics or images of Saints. S. R. C., Nov. 22, 1907. "An abuse has prevailed, that around little shrines of Saints placed on the wall above the altar, and even on the steps themselves of the altar where candlesticks are placed, small electric lamps distinguished by various colors are arranged, which certainly is less fitting to the gravity and dignity proper to the sacred Liturgy and to the decorum of the House of God." S. R. C., June 25, 1914, A. A. S. v. 6, p. 353. "The doubt having been proposed: Whether electric light under the appearance of a candle, or in any other appearance, can be used on the table of the Altar near the Missal to illuminate it? It must be answered: If according to the decrees electric light is forbidden on the altar, a fortiori on the table of the same altar as is proposed in the case, on the day Feb. 15, 1911. Philip Di Fava, Substitute."

It is licit to encircle images of the Most Holy Heart of Jesus or of the Blessed Virgin Mary with electric lights, after the manner of a crown around the head, of the moon beneath the feet, or of solar rays at the sides; and to form fiery tongues on the heads of the Apostles with red lamps. S. R. C., Jan. 17, 1908.

Likewise, in lamps which hang from the vaults of the church, candles of wax can be substituted with fictitious electric candles. S. R. C., Jan. 17, 1908.

554 Whether, or when, must the ciborium be renewed? - The ciborium certainly must be renewed, the old consecrated particles not having been entirely consumed, lest the consecrated species be corrupted. Indeed it must be renewed frequently, Roman Ritual, de SS. Euch. sacr., every eight or at least fifteen days. And this is the more common practice, and indicated in Benedict XIV, Const. Etsi pastoralis, May 26, 1842, de Sacr. euch. § 4, although the Ceremonial of Bishops l. 1, c. 6 prescribes that renewal of particles be done every eighth day, and S. R. C., Sept. 12, 1884, ad 2, n. 3621, declared this to be observed. Trent sess. 14, c. 6, can. 7; Plenary Council of Latin America 347; E. M.

555 How must the ciborium be renewed? - The renewal of the ciborium is to be done in the sacrifice of the Mass itself. The celebrant, having consumed the most precious Blood, will consume the old hosts, although they are many. But the priest will cast the smaller particles found in the ciborium into the chalice, and, wine having been poured over them, will consume them. He can also pour wine into the ciborium for collecting the smallest particles. Yet the wine is not to be drunk from the ciborium, but poured back into the chalice. - If the priest from inadvertence had first consumed the ablution, he could still purify the ciborium and consume the remnants, because for reception it is morally reputed one. Thus La Croix 486, 487; Elbel 77; Tamburini, de Communione c. 2, n. 54. "But after the ablution," says St. Liguori, "it is not licit to consume particles of another sacrifice which are in the ciborium, in order to cleanse it, as Suarez, Lugo with the common opinion teach, although Tamburini says the contrary is probable, unless there is danger of irreverence." L. 288, 251; La Croix 501, 502. Cf. here 544.

556 Note: Particles to be consecrated must be fresh. It would be desirable that they not exceed fifteen days, or, at most, a month from the time when they were made. Carelessness in this matter can constitute grave sin. The custom of consecrating hosts made three months earlier in winter, or six months earlier in summer, is an enormous abuse altogether to be removed; priests cannot use such hosts. S. R. C., Dec. 16, 1826, n. 2650.


IV. On the Subject of the Eucharist

557 Who is the subject of the Eucharist? - Only a baptized man can receive the Eucharist sacramentally, because only the baptized person is capable of the sacraments. Hence an unbeliever receiving the Eucharist would indeed receive it truly, but only materially, not sacramentally. But a man baptized yet indisposed receives sacramentally indeed, but not spiritually, or receives without fruit. But the baptized person disposed receives both sacramentally and spiritually, or with fruit. Trent sess. 13, c. 8, can. 8.

558 What is the obligation of receiving the Eucharist? - It is certain that the Eucharist is not necessary, by necessity of means, for obtaining first justification, as regards actual reception. But whether it is necessary at least in desire, by necessity of means, is disputed. As regards practice, however, the matter has no difficulty. For in the opinion of all, at least a virtual and implicit desire suffices. "Adults have such a desire when they receive the sacraments of Baptism or Penance; but little children have the desire, not from their own will, but from the implicit will of the Church." L. 192. Likewise it is disputed whether, in reality or in desire, it is a necessary means for adults for preserving spiritual life. Suarez and others deny this, because other means are not lacking. The Salmanticenses and others affirm it, because the life of the soul cannot be preserved without spiritual food; and therefore it is necessary at least in desire, and indeed explicitly in one who notices the necessity of this sacrament. Hence they hold that one is not excused from sin, even if he receives the Eucharist once a year, if he knows that such rare Communion is not sufficient for him to persevere, having regard to his own weakness. L. 192.

The reception of the Eucharist is necessary for adult faithful by necessity of divine precept obliging both at the article of death, by way of Viaticum, and also more often during life. This is proved both from Sacred Scripture, and from the Council of Nicaea can. 13, and Trent sess. 13, ch. 6, can. 9, and from the practice of the Church, and because the Eucharist was instituted by way of food, the use of which is more often necessary. L. 285, 290; Suarez disp. 69, sect. 3; Lugo disp. 16, n. 27. "Sometimes accidentally a man is held by this divine precept to communicate perhaps even more often in the year, if he judged this necessary for overcoming some grave temptation. Suarez, however, says that this can happen most rarely, since other remedies, prayers, penances, etc., can suffice for this. But in that case, in which Communion would be necessary, a man by omitting it would not sin against that precept, but against the virtue against which he suffers temptation. For the rest, it is certain among all that, speaking per se, each person satisfies this precept by communicating once in the year." L. 295. The reception of the Eucharist is necessary also from the grave precept of the Church once in the year, at least at Easter, unless perhaps by the counsel of one's own priest, for some reasonable cause, one has judged that abstaining from such reception is necessary. Lateran Council IV, c. Omnis, de Poenit. et remiss.; Trent sess. 13, can. 9.

The reception of the Eucharist under both species is not only not necessary for laymen, but is even prohibited; and this also in the necessity of receiving Viaticum. For both the reverence due to this sacrament, since especially in the case of death there is danger of spilling; and also that the error of heretics may be rooted out, who say that the whole Christ is not contained under each species, or that the use of the chalice is necessary, and that the Church erred by administering one species without the other, are sufficient motives for the Church to prohibit this with such rigor. Hence not even a drop of the consecrated chalice can be given to a dying man who cannot receive the species of bread for Viaticum and could receive a drop of the Blood; because in a matter of such importance a door is not to be opened to other liberties, even if that man should die without Viaticum. Trent sess. 21, chs. 1, 2, 3, cans. 1, 2, 3; sess. 22, Decr. super petit. conc. Calc.; Roman Catechism, p. 2, nn. 65, 66; Lugo, Responsa Moralia, l. 1, disp. 10; Suarez disp. 71, sect. 3; St. Thomas 3 p., q. 73, a. 3; q. 74, a. 1 ad 3; q. 80, a. 11, 12; E. M.

559 Resolutions: Every faithful person in danger of life, which he foresees, is bound under mortal sin to communicate. L. 291. - One who after receiving Viaticum has sinned mortally is not bound to communicate again. L. 293. - One who did not communicate in danger of death is not bound afterward to make it up. L. 293.

560 When can, or must, children be communicated? - "For the greater reverence of this sacrament, the Latin Church rightly prohibited giving it to little children." L. 301. And this holds even in danger of death for such little children who are still without the use of reason, both because the same danger of irreverence is present, and because such is the usage of the Roman Church. And one who acted otherwise would sin gravely. L. 301; Trent sess. 21, ch. 4, can. 4.

But whether children, as soon as they have the use of reason, can and must communicate, was a disputed matter among earlier theologians. "The first opinion affirms... But the second opinion, very common and more probable, denies that they are bound... Of those, however, who defend this opinion, some say that such infants are neither bound nor able to communicate; but others say that they are not bound, yet are always able, provided they know how to discern this heavenly food from profane food. Commonly the doctors say that, regularly speaking, children are not obliged to Communion before the ninth or tenth year; nor is Communion to be deferred for them beyond the twelfth." L. 301. Certainly received custom has so interpreted this precept that children are not immediately bound by it before they have a more perfect use of reason, so that they may receive the Eucharist with greater reverence and fruit. "But when children already begin to have some use of reason, so that they can conceive devotion toward this sacrament, then this sacrament can be conferred on them." St. Thomas 3 p., q. 80, a. 9 ad 3; 4 Dist. 9, q. 1, a. 5, q. 4. "But at what age," says the Roman Catechism, On the Sacrament of the Eucharist, n. 63, "the sacred mysteries should be given to children, no one will be able to determine better than the father and the priest to whom they confess their sins. For it belongs to them to examine and to inquire of the children whether they have received some knowledge and taste of this admirable sacrament." And this pertains also to pastors, as regards children who are presented to them by their parents. Therefore it is not an exclusive right of the pastor to admit children to first Communion. This was never counted among the exclusive rights of the pastor. - Benedict XIV, Const. Etsi minime, Feb. 7, 1844, § 4; E. M.

This matter at present is already beyond all controversy from the Decree of the S. Congregation of the Sacraments Quam singulari, Aug. 8, 1910. The prescriptions of that Decree have already been reported in the first part of vol. 2, n. 1270 bis.

561 Is someone bound to receive sacred Viaticum when danger of death is imminent, if a few days before he communicated from devotion? - It seems that this must be affirmed, at least more probably. The reason is that this precept, from the interpretation of the Church, presses in danger of death, so that we may be fortified by this divine aid against spiritual enemies.

Therefore it is not fulfilled by Communion made before the illness, because although someone fulfilled the prescribed work, nevertheless he did not fulfill it at the time when he was bound. L. 285. Yet many deny this with Lugo disp. 15, n. 39. Their reason is that the precept of Communion has already been fulfilled in substance. St. Alphonsus, l. c., concerning this denying opinion says: "The more common opinion denies it, even if Communion preceded by about eight days; Laymann holds this, Lugo with the common opinion, as Roncaglia asserts, with Concina, Angelo, Filiucius, Tamburini, Henry, Molfesius, Suarez, who with Soto and Paludanus holds it if Communion was received three days before; and Palaus and the Salmanticenses think it probable.... This opinion is sufficiently probable, at least if the danger of death happens naturally, because during that brief preceding time it had already begun morally to be imminent, although it was unknown." Indeed some cited by Busembaum think that, at least, it is not mortal to omit Communion, provided you received it at Easter. But St. Liguori by no means acquiesces in this opinion, and rightly, 291, 297 at the end of the paragraph beginning Dicit.

562 Is one who communicated in the morning from devotion bound, or able, when danger of death presses, to receive Viaticum? - The first opinion affirms that he is bound, because then Viaticum must be received in order to fulfill the divine precept, which, since it was not yet pressing at the time when Communion was received, therefore could not be fulfilled by that reception. The second opinion says that he is not bound, but can communicate: 1. not bound, because the time in which he communicated is morally the same, since it is the same day; 2. able, because although strictly he does not seem to be bound, nevertheless he is not therefore prohibited, since favors are to be enlarged. - The third opinion contends that he is neither bound nor able to communicate. The reason is that since the precept obliges according to the intention of the Church, the practice of the Church is that no one communicate twice in one day; nor is there a reason why this case should be excepted.

Benedict XIV thinks all three of these opinions probable, saying thus: "In so great a disagreement of the opinions of the doctors, it will be open to the pastor to embrace that opinion which has more pleased him." De Synodo, l. 7, c. 11. - St. Alphonsus, 285, and Quaestiones reformatae 66, says more probably that one must distinguish between natural and violent illness, because in the latter case "one did not receive Viaticum while placed in the article of death; but otherwise, if one already placed in illness communicated in the morning from devotion."

563 Can the Eucharist be given to a sick person who suffers from a cough? - Resp. In the affirmative, because the danger that the sacred species be rejected together with phlegm is generally absent. And the reason is that the way through which spittle is expelled by coughing is not the esophagus, that is, the way through which food and drink are passed into the stomach, but is the trachea, through which breathing extends even to the lungs. If, however, the cough is so continual that it prevents the sacred host from being passed into the stomach, then Communion must be abstained from. Roman Ritual. But when a sick person suffers from constant vomiting, regularly he cannot communicate, unless perhaps he has been free from vomiting for at least six hours. In doubt, however, whether the sick person is going to vomit up the sacred particle, it must not be given to him. L. 291, 292.

564 In danger of death, is Communion to be given to children who have not yet been admitted to the sacred synaxis? - Resp. In the negative, if they have not yet obtained the use of reason. The reason is that this is against the present discipline of the Church. - In the affirmative as regards children who are possessed of reason and who have some notion of this sacrament. Indeed not only can Communion be given to him, but it also must be. The reason is that, on the one hand, children placed in such danger are bound by divine precept to communicate; and, on the other, the usefulness of the Eucharist then does not demand a greater disposition. Benedict XIV, De Synodo, l. 7, c. 12; L. 301; St. Thomas 3 p., q. 80, a. 9.

565 In danger of death, is Communion to be given to the insane, the semi-fatuous, the delirious, and those deprived of the senses? - As regards the insane, if they have been perpetually insane, or phrenetic, Communion is never to be given to them. Roman Ritual, de SS. Euch. sacr. If they have lucid intervals and have manifested a desire of communicating, Communion can be given to them; indeed it also must be, excluding the danger of irreverence. Roman Ritual, ib.; St.

Thomas 3 p., q. 80, a. 9; Roman Catechism 64; L. 302. - As regards semi-fatuous persons, Communion is to be given to them when they have sufficient discretion to distinguish this heavenly food from others; but rarely, namely only in the article of death, and where the strict precept of communicating presses. L. 303. Nevertheless, if a semi-fatuous person shows a desire for Communion and approaches it with due exterior devotion, so that there is no irreverence, Communion can be permitted to him more frequently. Cf. Roman Ritual ibid.; John Sanchez, Disputationes Selectae 26, n. 5; St. Thomas l. c. - As regards the delirious, Communion can be given to them if they have manifested a desire for Communion, and if they are able to communicate, excluding danger of irreverence toward the Eucharist.

L. 292. - As regards those deprived of the senses, they are certainly dispensed from the precept, since they are capable of observing no law. But the pastor is not therefore dispensed from the obligation of ministering the Eucharist to them, if before the loss of reason they were prepared. For the sacraments work ex opere operato in those who desired to receive them before they lost the use of reason. Yet except the case in which there is danger of irreverence, or if it is feared that they will not be able to swallow the host. Gousset 232.

566 Is Communion to be given to deaf-mutes, the possessed, and epileptics? - Resp. As regards deaf-mutes, in the affirmative, if from signs it is clear that they have some discretion and are sufficiently instructed. If they enjoy not just any discretion and instruction, but some sufficient discretion and instruction, they will be able to communicate more often. L. 303; St. Thomas 3 p., q. 80, a. 9; cf. 385. As regards the possessed, a distinction must be made: Communion must be denied to them when they are not masters of themselves; otherwise it is to be granted. Indeed it is expedient that such persons communicate more often according to the prudence of the confessor, since the Eucharist is a special remedy for driving away demons. As regards epileptics: Communion cannot be given to them when they are in an actual paroxysm, because of the proximate danger of irreverence; but at other times it is not to be denied. L. 303.

567 Can Communion be given to those condemned to death? - Resp. In the affirmative. Benedict XIV indeed teaches that "that custom is to be followed which is known to exist respectively in each place," De Synodo, l. 7, c. 11. But he calls the usage of ministering the Eucharist to them more conformable to Christian piety, and says it is to be introduced where it is not, and he brings forward the testimony of St. Pius V on this matter. Gousset 230. Communion is then ministered by way of Viaticum. S. C. de Prop. Fide, July 21, 1841; E. M.

568 What dispositions of soul are required? - For receiving the Eucharist the state of grace is required, at least prudently estimated. Otherwise a most grave sacrilege is committed. The reason is clear from the nature of the thing, and also from the words of the Apostle, 1 Cor. 11:28: But let a man prove himself, and so let him eat of that Bread and drink of the Chalice. For he who eats and drinks unworthily eats and drinks judgment to himself, not discerning the Body of the Lord. - It is not sufficient that the state of grace be acquired by perfect contrition, but it is required that Confession of mortal sins be first made and sacramental absolution be received, except in a case of necessity of celebrating or communicating, and when the availability of a confessor is lacking. Trent sess. 13, ch. 7, can. 11. - In a priest celebrating, however, the state of grace is required both insofar as he is the subject receiving the Eucharist and insofar as he is the minister confecting it. St. Thomas 3 p., q. 80, a. 4, 5; q. 82, a. 5, 7. Besides the state of grace, it is required that someone at least discern spiritual food from bodily food, and have some devotion. - L. 256, 257; E. M.

569 When is the aforesaid necessity considered to exist as regards making Confession? - The necessity by which, if a confessor is lacking, after only contrition has been first made, someone could celebrate and receive the Eucharist is judged to exist in the following cases: 1. In danger of death, i.e., that a host may be consecrated for one dying. 2. If the sacrifice or Communion cannot be omitted without grave infamy or scandal. 3.

If a pastor must celebrate by office, and cannot through another, so that the people may hear Mass; nor can he omit the celebration without infamy or scandal, L. 261; and according to Suarez and others, even if he could abstain without infamy. Cf. Lugo disp. 14, p. 114; Suarez disp. 66, sect. 4. 4. If the precept concerning annual Communion presses, or if a priest cannot hear the prescribed Mass unless he celebrates. Thus many; but far more commonly and truly others deny it. As regards hearing Mass, St. Alphonsus 261 says that others better contradict this; but as regards Communion he says that each opinion is probable. 5. If a priest after the consecration commits a mortal sin, or remembers one committed before. St. Thomas 3 p., q. 83, a. 6 ad 2. But if this occurs before the consecration, and especially before the canon, he must confess, if he can without the mark of infamy, and therefore he can also interrupt the Mass. Indeed many more probably add that he is also bound to abandon the Mass if he cannot confess; and this is prescribed in the Rubrics de Defectibus, tit. 8, n. 5, if scandal is not feared. St. Thomas l. c. But, ordinarily speaking, danger of scandal is present, and in that case the mark of infamy will scarcely be able to be avoided. 6. If at the Communion rail you remember that you forgot to confess, and you cannot withdraw without mark or grave scandal. L. 260, 263.

570 When is the availability of a confessor considered lacking? - It is considered lacking: 1. If no confessor is present, and, considering the circumstances of weakness, age, business, distance, weather, shortness of time, etc., an absent one cannot be approached without grave difficulty. 2. If no other confessor is present except one ignorant of the language, or lacking jurisdiction, or one who is unwilling or unable to hear Confessions, or to whom you cannot confess without grave harm to yourself or another. - Nevertheless, in these cases perfect contrition is required. - But the availability of a confessor is not considered lacking if the one to whom you are accustomed to confess is absent; rather, any approved confessor whatever must be lacking. L. 264.

571 What distance is required for a priest to be considered lacking? - It cannot be determined rigorously, but depends on the circumstances. Some require a distance of two leagues; others a league and a half or a league and a quarter; others only one league. But besides the reason of the journey, other reasons often press, e.g., illness or shortness of time. Thus a priest already about to celebrate can be excused from Confession, even if the confessor is fifty paces away. L. 264.

572 Is one who remembers a mortal sin which, from inculpable forgetfulness, he did not declare in Confession, bound to confess it before Communion? - Resp. Certainly in the negative, if the penitent is already sitting at the sacred table, or if a grave cause for communicating is present, so that he can confess again only with difficulty. The reason is that even if there were a precept of Confession, it would not press with such great inconvenience. - If the penitent can confess without inconvenience or omit Communion, it is controverted: more probably he is neither bound to confess nor to abstain from Communion, because a sin involuntarily omitted certainly has been remitted, though only indirectly; and therefore it in no way obstructs Communion being received. Nor should you say that the precept of Trent urges confessing before Communion; for since the penitent has already been duly confessed and justified by the sacrament of Penance, he has been sufficiently proved even according to the mind of Trent. Thus Gousset 249 and others against Lugo and others, who more commonly and not improbably held the opposite. St. Liguori comes closer to the former opinion, yet judges that the second should be advised in practice, provided some cause does not counsel otherwise. H. A. 23; L. 257.

573 Is a priest who celebrated, or a layman who communicated, conscious of mortal sin, without Confession, on account of an urgent necessity, bound to confess as soon as possible? - Resp. As regards the priest, in the affirmative. For so expressly Trent sess. 13, ch. 7, and prop. 38 condemned by Alexander VII. As regards the layman, more probably in the negative. The reason is that Trent speaks only of priests celebrating under urgent necessity. Therefore it does not touch priests who merely communicate. But there is doubt whether it touches one who celebrates on Good Friday, or one who completes the Mass of another who failed after the consecration, because the case is extraordinary, and Trent must be understood strictly of him who truly himself celebrates, i.e., consecrates and communicates. La Croix 539. - But it is very commonly asserted that it does not touch the priest who celebrates sacrilegiously when no necessity presses and the availability of a confessor is not lacking, for whom the law would rather be harmful, and a certain occasion of a new sin, without hope of fruit. "But Lugo rightly notes that if a priest from necessity, with contrition omitted, celebrated, he would indeed be bound to confess as soon as possible, because the precept of Trent by no means distinguishes between a priest having contrition and not having contrition, but speaks of any priest whatever celebrating from necessity." L. 266, 268; Lugo disp. 14, nn. 138, 139, 150; Suarez disp. 66, sect. 7; E. M.

574 How is that precept imposed on priests of confessing as soon as possible to be understood? - More probably it suffices that the priest confess within three days, because since this precept is only ecclesiastical, the word quamprimum can be understood morally, as it is understood in other human laws, where that word, or another similar one, by common interpretation is extended to a space of three days. Nevertheless such a priest cannot celebrate again before he has confessed, because he was not excused from Confession except because of the instant necessity. Hence, if the same necessity of celebrating presses on the following day, and he can confess, he cannot put Confession off to another day. - L. 266.

575 Note: Some said that the particle quamprimum was to be understood as soon as such a priest has celebrated. "But this opinion is altogether improbable, because then he would be bound to Confession by reason of the celebration itself; but Trent, apart from celebration, imposes the precept of confessing as soon as possible." L. 266; E. M.

576 Is a priest celebrating after Confession, in which he inculpably forgot some mortal sin, bound to confess as soon as possible? - Resp. In the negative, if he remembers the sin after celebration, because he did not celebrate conscious of that sin, as Trent speaks. - In the negative also, more probably, if he remembers the sin before celebration, because since he first made Confession, although he forgot some grave sin, in reality he cannot be said to have celebrated conscious of mortal sin without previous Confession. St. Liguori says this opinion is probable, 266. Likewise in the negative if he remembers the sin or committed the sin after Mass was begun. For the Council speaks of a priest celebrating, under urgent necessity, without previous confession. Rubrics of the Missal, de Defectibus, tit. 8, n. 4; Lugo disp. 14, nn. 145, 146; L. 267.

577 Is one bound to confess who, because of narrowness of time, cannot confess everything; or who has even reserved sins for absolving all of which the confessor does not have faculty? - Resp. In the affirmative, since when Confession materially integral cannot be made, formally integral Confession suffices, and therefore, since Confession is still possible, one is bound to it. Many and grave doctors, however, deny that there is an obligation of Confession if someone has reserved and non-reserved sins, and St. Alphonsus judges their opinion probable, 265. But all agree that such an obligation of Confession is not present if someone has only reserved sins for absolving which the confessor does not have faculty. Cf. 802.

578 What if the penitent has a reserved excommunication? - "Suarez, Lugo, Coninck rightly judge that he can well receive the Eucharist when scandal or the mark of infamy presses. The reason is that the precept of the Church prohibiting excommunicated persons from receiving the sacraments does not oblige when the natural precept of avoiding scandal concurs, or it does not oblige with such great inconvenience of enduring infamy." L. 265. - But can he confess to one who does not have faculty over the excommunication? According to St. Alphonsus, the first probable opinion denies it; wherefore he can communicate, with contrition having first been made, although he has other non-reserved sins. For he cannot confess, "since he is bound by excommunication, which forbids him from receiving the sacrament of Penance." L. ib. But the second and more probable opinion affirms it. The reason is that in that case of necessity "excommunication, just as it does not deprive him of receiving the Eucharist, so also does not deprive him of receiving Penance, which must be received when it can be, so that the divine precept of first making Confession before Communion may be observed." L. ib.; Ithur. Cas. 52, nn. 24, 25. Cf. 802.

579 Do actual or virtual affections toward venial sins, or actual concomitant venial sins, e.g., voluntary distractions, impede the whole fruit of Communion? And what about frequency of Communion? - Resp. To the first, in the negative. Thus more commonly. The reason is that all the sacraments confer grace ex opere operato on those placing no obstacle. But the obstacle to the sacrament of the Eucharist is only consciousness of grave sin. Yet, although actual venial sins, or an actual affection toward them, do not remove the whole fruit of Communion, they nevertheless partly impede it. For "the effect of this sacrament is not only the attaining of habitual grace or charity, but also a certain actual refreshment of spiritual sweetness, which indeed is impeded if someone approaches this sacrament distracted in mind by venial sins; but the increase of habitual grace or charity is not taken away." St. Thomas 3 p., q. 79, a. 8, 4, 5. Actual venial sins, or an actual affection toward them; "for it can happen that someone, after many venial sins committed, approaches this sacrament devoutly and obtains fully the effect of this sacrament." St. Thomas ib.; Decree of Innocent XI, 1679; L. Praxis 148 seqq.; Trent sess. 7, can. 6; sess. 13, ch. 7; Suarez disp. 63, sect. 3; Lugo disp. 14, sect. 3; L. 270.

Resp. To the second. By frequent Communion can be understood Communion several times in the year, monthly, weekly, several times in the week, daily. Now the Angelic Doctor has this: "Concerning the use of this sacrament two things can be considered: one indeed on the part of the sacrament itself, whose power is salutary for men, and therefore it is useful to receive it daily, so that a man may daily receive its fruit.... In another way it can be considered on the part of the one receiving, in whom it is required that he approach this sacrament with great devotion and reverence. And therefore, if someone finds himself daily prepared for this, it is laudable that he receive it daily.... But because often in many men many impediments to this devotion occur, because of indisposition of body or of soul, it is not useful for all men to approach this sacrament daily, but as often as a man finds himself prepared for it.... This sacrament is spiritual food; hence just as bodily food is received daily, so also it is laudable to receive this sacrament daily.... And therefore each pertains to reverence for this sacrament, both that it be received daily and that one sometimes abstain.... Yet love and hope, to which Scripture always provokes us, are preferred to fear." St. Thomas 3 p., q. 80, a. 10. And 4 Sent., dist. 12, q. 3, a. 1, q. 2: "If someone knew experimentally that from daily reception the fervor of love increased and reverence was not diminished, such a one ought to communicate daily; but if he felt that through daily frequency reverence was diminished and fervor was not much increased, such a one ought sometimes to abstain, so that afterward he might approach with greater reverence and devotion." Therefore no determined rule can be established in this matter, but "it can be taken solely from the particular state, devotion, and charity of each one." Benedict XIV, De Synodo, l. 7, c. 12, n. 7. According to the Decree of Innocent XI, for frequent Communion the criterion must be taken from a threefold head: from purity of soul, from the devotion with which one approaches it, and from the fruit which one receives from it. Trent sess. 13, ch. 8; sess. 21, ch. 2; sess. 22, ch. 6; Lugo disp. 17; Suarez disp. 69, sect. 4; La Croix 655 seqq.; L. Praxis 148 seqq.; E. M.

To counsel frequent Communion pertains to the confessor, also as regards religious and nuns, with attention to the dispositions of each penitent, and with no regard had to any prohibition of more frequent Communion which perhaps is found in the rules of nuns and religious. Trent sess. 23, ch. 18 de R.; Innocent XI, Decree of the S. C. C., Feb. 12, 1679; S. C. EE. et RR., Dec. 17, 1890; Aug. 17, 1891.

Now S. C. C., Dec. 16, 1905, Decree Sacra Tridentina Synodus, established and declared: "1. Frequent and daily Communion, as most desired by Christ the Lord and by the Catholic Church, is open to all the Christian faithful of whatever order or condition, so that no one who is in the state of grace and approaches the sacred Table with a right and pious mind can be prohibited from it." "2. But a right mind consists in this: that one who approaches the sacred table indulge neither usage, nor vanity, nor human reasons, but wish to satisfy the good pleasure of God, to be joined more closely to Him by charity, and by that divine medicine to meet his infirmities and defects." "3. Although it is most expedient that those using frequent and daily Communion be free from venial sins, at least fully deliberate ones, and from affection for them, it nevertheless suffices that they be free from mortal faults, with the purpose of never sinning in the future; and with this sincere purpose of soul, it cannot happen that those communicating daily should not gradually free themselves from even venial sins and from affection for them."

Wherefore, "if the penitent, notwithstanding frequent or daily Communion, makes no progress, but keeps the will clinging to venial sins, the frequency of Communion is to be diminished; for it is a sign that the penitent lacks a right mind." Aertnys, ed. 8, n. 95. And this is much more to be said if he continues always to sin gravely as before, without any amendment appearing in him. "4. Since the Sacraments of the New Law, although they obtain their effect ex opere operato, nevertheless produce a greater effect the greater dispositions are applied in receiving them, therefore care must be taken that diligent preparation precede sacred Communion, and suitable thanksgiving follow from it, according to each one's strength, condition, and duties."

In the Council of Trent, sess. 13, ch. 8, these things are contained concerning the admirable use of this sacrament: "As regards use, however, our Fathers rightly and wisely distinguished three ways of receiving this holy sacrament. For they taught that some receive it only sacramentally, as sinners; others only spiritually, namely those who, eating that proposed heavenly bread by desire, with a living faith which works through love, perceive its fruit and usefulness; but a third class receive it both sacramentally and spiritually; and these are they who so prove and prepare themselves that, clothed in the wedding garment, they approach this divine table.... With paternal affection the holy synod admonishes, exhorts, asks, and beseeches, through the bowels of the mercy of our God, that... mindful of so great a majesty and so excellent a love of Jesus Christ our Lord, who gave His beloved soul as the price of our salvation and His flesh to us to eat, they believe and venerate these sacred mysteries of His Body and Blood with that constancy and firmness of faith, that devotion of soul, that piety and worship, and that they may be able frequently to receive that supersubstantial bread, and it may truly be for them life of the soul and perpetual health of mind." Roman Catechism p. 2, c. 4, q. 47. "5. In order that frequent and daily Communion may be done with greater prudence and be increased by more abundant merit, the counsel of the Confessor ought to intervene. Yet Confessors should beware lest they turn anyone away from frequent or daily Communion who is found in the state of grace and approaches with a right mind." "6. Since it is clear that from frequent or daily reception of the Holy Eucharist union with Christ is increased, spiritual life is more abundantly nourished, the soul is more richly furnished with virtues, and a firmer pledge of eternal happiness is given to the receiver, therefore pastors, confessors, and preachers, according to the approved doctrine of the Roman Catechism (Part II, c. 60), should exhort the Christian people to this so pious and so salutary use by frequent admonitions and with much zeal."

The Roman Catechism l. c. premises these things: "But whether monthly, or weekly, or daily, it is more expedient, no certain rule can be prescribed to all. Nevertheless that most certain norm of St. Augustine: Live so that you may be able to receive daily." "7. Frequent and daily Communion should be promoted especially in religious Institutes of every kind; for which, however, the Decree Quemadmodum of the 17th day of December 1890, issued by the Congregation of Bishops and Regulars, remains firm. It should also be promoted as much as possible in clerical Seminaries, whose students aspire to the service of the altar; likewise in other Christian schools of every kind."

In the praised Decree Quemadmodum these things are contained: "V. But as regards permission or prohibition to approach the Sacred Synaxis, His Holiness decrees that permissions or prohibitions of this kind pertain only to the ordinary or extraordinary Confessor, and that superiors have no authority to insert themselves in this matter, except in the case in which one of their subjects, after the last sacramental confession, has been a scandal to the community or has committed a grave external fault, until he has again approached the sacrament of Penance. "VI. Hence all are warned that they should take care diligently to prepare themselves for the Sacred Synaxis and to approach it on the days established in their own rules; and whenever, because of the fervor and spiritual progress of someone, the confessor shall have judged it expedient that he approach more frequently, this can be permitted to him by the confessor himself. But one who has obtained permission from the confessor for more frequent and even daily Communion is bound to inform the superior of this; but if the superior judges that he has just and grave causes against more frequent Communions of this kind, he is bound to manifest them to the confessor, whose judgment must altogether be acquiesced in." "8. If there are any Institutes, whether of solemn or simple vows, in whose rules or constitutions, or even calendars, Communions are found assigned to certain days and ordered on them, these norms are to be regarded as merely directive, not as preceptive. But the prescribed number of Communions must be held as something minimum for the piety of Religious. Therefore a more frequent or daily approach to the eucharistic table must always be freely open to them, according to the norms handed down above in this Decree. But so that all religious of each sex may duly know the dispositions of this Decree, the moderators of each house shall take care that it be read every year in the vernacular language in common within the Octave of the feast of Corpus Christi." "9. Finally, after this Decree has been promulgated, all ecclesiastical writers should abstain from every contentious disputation concerning the dispositions for frequent and daily Communion."

His Holiness further commanded that local Ordinaries and Regular Prelates "inform the Holy See about the execution of those things which have been established in the preceding Decree in their reports concerning the state of the Diocese or Institute."

The preceding Decree on frequent Communion is obligatory as regards the nine prescriptions which are contained in it. - For exciting daily Communion and devotion toward the Most Holy Eucharist, the institution of three-day supplications is highly commended to bishops, which are to be celebrated in cathedral churches and also parochial churches within the octave of the solemnity of Corpus Christi or at another time. And they will always be carried out on Friday, Saturday, and Sunday. S. C. Indulg., Apr. 10, 1907. "Children who, according to the norms in the Roman Catechism ch. 4, n. 63, have once been admitted to the sacred table, must not be prohibited from frequent participation in it, but rather they should be exhorted to this, the contrary practice, in force somewhere, being reproved." S. C. C., Sept. 15, 1906.

580 What disposition of body is required for receiving the Eucharist? - By precept of the Church, natural fasting is required for Communion, or total abstinence after midnight from any thing whatever, however small, which is taken by way of food and drink, with certain cases nevertheless excepted. This is clear: 1. from the universal custom of the Church and unanimous tradition; 2. from all Catechisms and Rituals approved by the Church; 3. from various Councils, and especially from the Council of Constance, sess. 13.

For breaking that fast, three conditions are required according to the common opinion: 1. That what is taken be taken from outside and passed into the stomach, because what does not come from outside, even if it is voluntarily swallowed, is not called eating; for things which are eaten come from outside. Hence blood flowing from the mouth, tongue, gums, etc., does not break the fast. 2. That something be taken by way of eating or drinking. The reason is that, according to the common sense of men, the natural fast is broken only in that way. Hence whatever is drawn in by way of breathing or saliva in no way breaks the fast. Thus you remain fasting even if by breathing you swallow dust or a fly. 3. That the thing taken have the character of food or drink, that is, that it be something alterable in the stomach. The reason is that otherwise, according to the common mode of conceiving, it is not eating, nor drinking. For no one is said to eat iron, glass, wood, etc. L. 279-281; St. Thomas 3 p., q. 80, a. 8; 4 dist. 8, q. 1, a. 4, q. 2 ad 3; E. M.

581 Does swallowing remnants of food which cling between the teeth break the fast? - Resp. In the negative, if it is involuntary, because it does not have the character of food. This is also clear from the Rubrics of the Missal, de Defectibus, tit. 9, n. 3. - If it is voluntary, it is controverted. The first probable opinion denies it, because such remnants are not taken by way of food, although deliberately, but by way of saliva. St. Thomas 4, dist. 8, q. 1, a. 4, q. 2 ad 3: "Eating," he says, "is principally said from the taking of exterior food, although it is terminated at the passage of food into the belly, and further at nutrition; and therefore things which are done interiorly without the taking of exterior food do not seem to dissolve the fast of nature, nor to impede the reception of the Eucharist, as the swallowing of saliva; and similarly it seems concerning those things which remain within the teeth, and also concerning eructations." Cf. also Rubr. tit. 9, n. 3. The second opinion affirms it, because swallowing of this kind, since it is done intentionally, seems to be a new eating. St. Liguori says this opinion is more probable, 279. - Lugo disp. 15, n. 36.

582 Do little drops of water or broth tasted, mixed with saliva, break the fast if they are swallowed? - Resp. In the negative, if they are passed down by chance, beyond intention, provided they are not in great quantity. The same must be said of little drops which are involuntarily passed down while washing the mouth. The reason is that they are not taken by way of nutrition.

This is also clear from the Rubrics of the Missal, de Defectibus, tit. 9, n. 3; St. Thomas 3 p., q. 80, a. 8 ad 4. St. Alphonsus 279 says: "It is doubtful if they are swallowed intentionally. Coninck and Henry, cited by Croix 566, think that they do not break the fast, provided they are mixed with saliva; and Lugo and Tamburini seem to think the same, when they say that since it is not drinking to swallow saliva, therefore one does not violate the fast by passing down these little drops by way of saliva; but it must altogether be affirmed with the common opinion....

And the same Doctor Thomas teaches this, l. c., where after he said that remnants of food do not break the fast if they are accidentally swallowed, he said that the same reason applies to remnants of water or wine with which the mouth is washed.... This is confirmed from the Rubrics l. c., where it is thus held: the same must be said, namely that the fast is not broken, if while washing the mouth little drops of water are swallowed beyond intention. Therefore, if intentionally, it is broken. The same must be said if someone before midnight put sugar in his mouth, and after midnight passed down something. The reason is that this is not a remnant of eating from the preceding day, but a continued eating.... Thus also he would break the fast if someone sucked blood from a finger, or tears flowing from the eyes. But otherwise it must be said if someone swallows blood flowing from the head or gums, or pus issuing from a pustule of the mouth, even intentionally. The reason is that whatever comes from within is not truly eaten and does not dissolve the fast."

583 Does snuff taken through the nostrils dissolve the fast? - Resp. In the negative, even if something is transmitted into the stomach. The reason is that although such matter is nutritive, nevertheless it is not taken by way of eating. L. 280; St. Thomas l. c.

584 Does tobacco smoke or something similar dissolve the fast? - Resp. In the negative, because tobacco smoke is neither food nor drink; nor is it taken by eating or drinking. Otherwise we would have to say that those also break the fast who, in the kitchen, draw in the smoke of foods both through the mouth and through the nostrils. And this holds even if the smoke is voluntarily introduced into the stomach. The same seems to be said concerning the juice or odor of camphor, which is drawn in after the manner of tobacco smoke. L. l. c.; St. Thomas l. c.

585 Does one dissolve the fast who takes a tobacco leaf, or a spice, so that he may crush it with his teeth and spit out the phlegm? - Resp. Probably in the negative, even if some small amount of juice inseparably mixed with saliva is swallowed beyond intention, because if this is swallowed by chance, it is passed down not by way of food, but by way of saliva. But all agree that chewing of this kind before Communion is indecent; hence it does not seem to be excused from venial fault, unless some reasonable cause intervenes. "The same must be said of one who would swallow dust, or rain, a flake of snow, a gnat, or a fly; for if this happened by chance through breathing, it would certainly not dissolve the fast, because such an action is not eating, but breathing." L. 280; St. Thomas l. c.; Lugo, Responsa Moralia, l. 1, disp. 9.

586 Does eating hairs, nails, wood, paper, little stones, and similar things impede Communion? - The first opinion universally denies it, because all these things do not have the character of food, or at least in usage are not held as edible; and Busembaum thinks it probable. The second opinion universally affirms it, because it does not matter whether something nourishes or does not nourish, provided it is taken by way of food. The third, common opinion affirms it if digestible things are eaten, such as paper or wax; but denies it if the things are altogether indigestible, such as woolen or silken threads. For indigestible things do not have the character of food; and the Church forbids the Eucharist to be received after food or drink. Council of Toledo VII, can. 2; St. Thomas 3 p., q. 80, a. 8 ad 4; L. 281.

587 Can one communicate who doubts whether after midnight he took food or drink, or swallowed something on the very day? - Resp. More probably in the affirmative. The reason is that in the case it is not clear that the fast has been violated, and therefore it is not clear that Communion is forbidden; for the fact of the violated fast would have to be proved before the law prohibiting the Eucharist to one not fasting is invoked. L. 282, l. 1, nn. 38, 39.

Midnight can be computed according to true time, or mean time, or legal time.

588 Among several disagreeing clocks, is it licit for someone to follow the latest one for receiving Communion? - Most commonly they affirm it, provided its error is not clear, and it is not one of those which for the most part err, because these are presumed always to err. L. 282.

589 Can one communicate who swallows food after the first stroke of the clock, but before the last? - The Salmanticenses and others affirm it, because, as they say, the last stroke morally completes the same hour, so that all the strokes are counted as one. But Lugo and others better and more commonly deny it. The reason is that at the first stroke of the hour midnight is already completed. The first stroke of the clock announces the following hour, and therefore the preceding is understood already to have passed. L. 282.

590 Is it licit to eat and drink immediately after Communion? - Formerly indeed after Communion fasting was prescribed until Sext. De Consecrat., Dist. 2, cap. 23. But this precept has long since been abrogated. Nevertheless, from fittingness, some delay must be observed between reception of this sacrament and other foods, at least as long as the consecrated species have not yet plainly been corrupted in the stomach, unless some reasonable cause for taking something immediately is present; otherwise such eating is not excused from venial fault because of irreverence. Since thanksgiving after Communion is customarily made for a quarter hour, or for twenty minutes, after such a space of time has now passed, food and drink can licitly be taken. The species then regularly have already been corrupted. - L. 225, 283; St. Thomas 3 p., q. 80, a. 8 ad 5, 6.

591 Is it illicit to spit after Communion? - Resp. In the negative per se, provided no fragment of the host remains in the mouth. For there is no danger of irreverence toward the sacred species, since the way through which spittle flows into the mouth is not the esophagus, or the way of food and drink, but is the way of breathing. Yet all agree that it is suitable for communicants to abstain from spitting for some interval of time. L. 283.

592 When is it licit for someone not fasting to communicate? - One not fasting licitly communicates: 1. in danger of death, from whatever cause it comes; 2. in danger lest the Eucharist perish or be badly treated, e.g., by heretics or impious men; 3. in proximate danger of grave scandal from omission of the Sacrifice or Communion; 4. in necessity of completing the sacrifice or Communion, e.g., if for the species of wine the priest has taken water, etc., "because necessity has no law." St. Thomas 3 p., q. 80, a. 8; L. 284, 285; Roman Ritual, de Comm. infirm.

593 Note: "If a priest remembers after the consecration that he is not fasting, it is certain that he is not bound, nor able, to abandon the Mass, since the divine precept of completing the sacrifice outweighs the ecclesiastical precept of communicating fasting.... But if he remembers the dissolved fast before the consecration, and especially before the canon, he certainly must desist from the Mass, if he can without the mark of infamy or scandal, as they also commonly say... from St. Thomas 3 p., q. 83, a. 6 ad 2.... St. Bonaventure judges, and Soto and others think it probable, that because of this reason of scandal one must never desist from a Mass begun, because it could almost never be omitted without scandal. On the contrary, Concina says that scandal can rarely occur in this. I think it better to say that scandal can always be feared, unless the celebrant is of known, or at least presumed, probity." L. 287.

"If for the species of wine the priest took water, if he notices this while he has it in his mouth, it is not to be spit out, because of the danger of ejecting a fragment of the host and of irreverence, but is to be swallowed.... If a part of the host after the ablution has been taken adheres to the chalice or palate, more fittingly it is moved by a new ablution, i.e., purification, than by the finger, although the Missal also permits it to be drawn with the finger to the lip of the chalice and received before the ablution; in this way also those are excused who, from devotion, retaining the host in the mouth for a long time, by chance first take something of the ablution; nevertheless this is not licit voluntarily, unless good faith and holy simplicity excuse." L. 288.

"It is licit to give a sick person a smallest particle together with ablution, if because of dryness he cannot swallow it.... An ablution of water or wine is also licitly given to a healthy person, so that he can swallow fragments of the particle which have adhered to the mouth... because Communion is not morally judged to have preceded... then that whole from the ablution and particles is taken by one reception....

And therefore on Good Friday the Church instituted that the particle consecrated on the preceding day be received together with wine; and in the Rubrics of the Missal tit. 10, n. 8, it is said: if the particle adheres to the chalice, wine can be poured in and it can be received; and Lugo and the Salmanticenses add that wine can be poured in again until the particle is received." L. ib. "That because of fear of death it is licit to celebrate after food, contempt excluded, several doctors admit." L. 289. For in such necessity there is no irreverence, and there is a legitimate excuse for not observing the precept of the fast.

594 Can a priest, for ministering Viaticum, celebrate not fasting? - Resp. The first opinion affirms it. The reason is that the divine precept of Viaticum is to be preferred to the ecclesiastical precept of fasting. The second opinion denies it. The reason is that since this sacrament is not of such necessity, the reverence due to the sacrament, on account of which fasting is prescribed, is to be preferred. "I think the first opinion probable," says St. Alphonsus 286, "but this second seems to me more probable, unless the dying person could not be fortified by the sacrament of Penance or Extreme Unction; for in that case the Eucharist will be able to be a sacrament of necessity, so that from attrite he may become contrite. But otherwise it must be said if a priest, when he was near death, had to celebrate in order to give Viaticum to himself, because then he could well celebrate not fasting, so that he might satisfy the precept of Viaticum; for then in the same person the ecclesiastical and divine precepts concur, and the divine must be preferred: thus commonly." If it is known that the priest is not fasting, practically it will indeed be difficult, because of scandal, to follow the first opinion.

595 Can a priest who is not fasting celebrate so that the people may hear Mass and satisfy the precept? - The sole reason of taking care that the people hear Mass does not suffice, according to the common opinion, for celebrating when the fast has been violated, because it is preferable that the people be deprived of Mass than that the priest celebrate not fasting. If another grave reason is added, namely public scandal which could not easily be impeded, e.g., by warning the people that from some accident the priest is no longer fasting, celebration of Mass would be licit. Nevertheless, practically one must attend lest perhaps greater scandal result from this, for example if it is not hidden that the priest is not fasting, or if afterward it is learned. La Croix 582 seq.; D'Annibale ed. 3, p. 3, n. 411; E. M.

596 Is moral certainty of danger of death required so that Viaticum can be ministered to one not fasting? - In the negative, but a founded doubt, or probability of danger, suffices, especially when it is to be feared lest the sick person be seized by sudden death. Indeed pastors and parents or relatives of the sick are gravely to be rebuked who, through neglect or vain fear, delay the administration of sacred Viaticum with the danger that these persons may die without the Eucharist. L. H. A. 46. And St. Alphonsus 285 shrewdly warns that in this matter one must not proceed scrupulously, since in the Council of Constance, sess. 13, the sick are simply excepted from the law of fasting. "The sick," says St. Thomas 3 p., q. 80, a. 8, "are to be communicated immediately, even after food, if there is doubt of danger for them, lest they die without Communion." Roman Ritual, de Comm. infirm.

From the S. C. de Prop. Fide, Feb. 20, 1801, n. 361, a missionary can minister Viaticum to a sick person suffering from hectic fever, who will still live several months, but at that time when that sick person is near death the missionary will not be present.

597 Is it ever licit to give Communion to a sick person not fasting, and not dangerously lying ill, if the illness is long-lasting? - It must be denied, with attention to the actual practice of the Church, unless the illness is such that of itself it can induce danger of death. Nevertheless there are not lacking several and grave theologians who sometimes permit this, if the illness is long-lasting and the sick person is never able to communicate altogether fasting, provided it is done rarely, e.g., some times in the year. But the more common opinion of the doctors contradicts this, who assert that only the Pope can dispense in this law. In fact the Supreme Pontiff sometimes dispenses. This dispensation is customarily sought from the Holy Office.

And it is customarily granted with the clause that something be taken by way of drink, and twice in the month for laymen, twice in the week for religious. It seems, however, that then there is sufficient reason for the Eucharist sometimes to be administered to the sick person after midnight. - But there is no doubt as regards the case of annual, or Easter, Communion, which is prescribed not by merely ecclesiastical law, but also by divine law, because the divine command is more excellent than the human. And the Roman Ritual, de Comm. infirm., seems to concede this tacitly, since it forbids it to be given only to sick persons not fasting who communicate from devotion. - Gury-Ballerini 334; Elbel 90.

At present the Supreme Pontiff Pius X "benignly granted that the sick, who have already lain ill for a month without certain hope that they will soon recover, by the counsel of the confessor, can receive the Most Holy Eucharist once or twice in the week, if it concerns sick persons who live in pious houses where the Most Holy Sacrament is reserved, or who enjoy the privilege of celebration of Mass in a domestic oratory; but once or twice in the month for the rest, even if they have previously taken something by way of drink, with the rest of the Rules prescribed for the matter by the Roman Ritual and by the S. R. C. being observed." S. C. C., Dec. 7, 1906.

This can also be done by those sick persons who, although seized by grave illness, and according to the judgment of the physician not able to observe the natural fast, nevertheless cannot lie in bed, or are able to rise from it for some hours of the day. S. C. C., Mar. 6, 1907.

The words, "have taken something by way of drink," of the Indult of Dec. 7, 1906, for the Communion of the sick, are to be so understood that it is licit to take, e.g., broth, coffee, and other liquid drinks, even if some substance of flour has been mixed in, provided nevertheless that the mixture does not lose the nature of liquid food. 597.

598 Is it licit to minister Communion again to a sick person not fasting, who has already been fortified with Viaticum? - Resp. In the affirmative. The reason is that this sacrament is not given to the sick precisely for satisfying the precept, but as a protection against temptations which press more at the time of death. Wherefore this is licit not only if a new danger recurs, but also if the same danger continues. Roman Ritual, de Comm. infirm.; L. 285; Benedict XIV, De Synodo, l. 7, c. 12.

599 How much time must one Communion be distant from another, if a sick person communicates not fasting? - From the general rule, about eight days, and even less if the sick person desires; and even daily if the sick person was accustomed to communicate often, and if from the external arrangement there is no inconvenience, as for sick religious, or other pious persons living in a monastery, when the sacred Eucharist is not to be carried publicly through the streets. Benedict XIV, De Synodo, l. 7, c. 12, warns bishops that in this matter, abstracting from the various opinions, they should suggest to pastors that "the Most Holy Viaticum can and must be administered a second and third time in the same illness, especially if the sick person asks and wishes it." Therefore particular local statutes must be attended to. L. 285; H. A. tr. 5, n. 47. Cf. here 579, 597.

600 What about the exterior decency of the body? - By natural law that exterior habit and that bodily composure are required which exhibit internal reverence and devotion of soul. The reason is clear: for not only internal but also external veneration is owed to this most august sacrament, since Christ Himself, by means of the species, exists and is treated in it in a certain sensible way. - No bodily stain at all of itself impedes Communion, since the Eucharist is only the food of the soul, nor is purity diminished by stains of the body, which contribute nothing to moral goodness or malice. Yet decency and reverence due to so great a sacrament require that if externally apparent filth can be removed, it be removed diligently. - There is no obligation to abstain from Communion because of hidden stains of the body, or even stains apparent externally but indelible. If, however, external stains, here and now indelible, are very notable and ought to cease shortly, it will be fitting, where it can conveniently be done, to defer Communion. But when they last longer, there is no reason why someone should be deprived of heavenly nourishment. L. 271, 275; St. Thomas 4 dist. 9, q. 1, a. 4, q. 2.

601 Resolutions: Women must approach sacred Communion in holy adornment, redolent of modesty; if some should present themselves to the sacred table very indecently, Communion would have to be denied to them, with due cautions, however, for preventing scandals as far as possible. Leprosy, flow of blood, and similar things, which occur without the fault of the sufferer, of themselves do not prohibit Communion, because those blemishes do not obstruct devotion, which is the disposition required for Communion. - A priest infected with leprosy or another illness exciting horror can celebrate, but not in public, c. Tua nos 4, de Cler. aegrot. - It is fitting from decency and Christian humility that soldiers about to communicate approach the sacred table with arms laid aside. Yet they are bound to this by no law. The same should be said about laymen wearing gloves. - When a priest receives the Eucharist in the manner of laymen, he must be vested in a stole. Some excuse this from mortal sin but not from venial; others excuse it even from venial.

A deacon also must approach Holy Communion vested in a stole. It is fitting that clerics be vested in a surplice. S. R. C., Dec. 18, 1896, n. 3940. To the Missionaries of the Most Sacred Heart of Jesus it responded: lay brothers can approach Holy Communion vested in a pallium or mantle, but not clerics. - L. 275, 276; St. Thomas 3 p., q. 80, a. 7.

602 Because of pollution is someone bound to omit Communion? - Resp. In the negative, if it was involuntary, and this even if it came from a venially culpable cause, provided notable disturbance of mind, arisen from that commotion of the body, does not continue, or some just cause of necessity or devotion is present; otherwise, speaking per se, it will be venial. The reason is that the external stain, since it is now past, does not impede present bodily decency. - In the negative, if it was culpable and has already been retracted by due penance, provided there is a just cause of necessity or even usefulness for approaching Communion; otherwise it will be venial because of the reverence due to so great a sacrament; but sufficient provision is made for this by that proportionate reason which is present for receiving Communion. - Rubrics of the Missal, de Defectibus, tit. 9, n. 5; L. 272; St. Thomas 3 p., q. 80, a. 7, 4, q. 2; Suarez disp. 68, sect. 2; Lugo disp. 15, n. 4 seqq. Cf. here n. 579, par. 1, Frequent Communion.

603 Does conjugal intercourse impede one from the Eucharist? - "It is venial to approach the Eucharist on the day on which intercourse was had for pleasure, unless some reasonable cause excuses. But if intercourse was had for the sake of procreating offspring, or also for avoiding incontinence, then abstaining from Holy Communion is only counsel, c. Si vir 7, caus. 33, q. 7. And likewise it is counsel to abstain on that day on which the spouse rendered the debt.... But after Communion has been received, it is no sin to render it. But to ask for it? Some say it is venial; others, no sin." L. 922, 273, 274; Sporer, de Matr., n. 494; St. Thomas 3 p., q. 80, a. 6 ad 2; 4 Dist. 32, q. 1, a. 1 ad 1. Cf. St. Jerome, Ep. 48, n. 15, Migne vol. 22, col. 506, and here n. 579, par. 1, Frequent Communion. "A married Greek presbyter, before he approaches the sacred sacrifice, or the celebration of Holy Mass, should take care to abstain from his wife either for a week or for three days." Benedict XIV, Const. Etsi pastoralis, May 26, 1742, de Sacr. Ord., § XXVIII.

604 What is spiritual Communion, and how far is it to be commended? - Spiritual Communion is called a pious desire of receiving the sacrament of the Eucharist, when it cannot be received really. Hence for it there is required: 1. An act of faith, by which the one about to communicate spiritually presents to himself Christ truly present in the Eucharist. 2. An act of desire, by which he longs to receive Christ in the sacrament and to be united with Him with his whole heart. 3. A humble and fervent prayer, by which he asks our Lord Jesus Christ kindly to bestow on him those graces which He is accustomed mercifully to impart to us by His sacramental presence. - This Communion was very much in the delights of the Saints, and is commended by Trent sess. 13, ch. 8; sess. 22, ch. 6.

This is very useful to pious faithful. For if God rewards the pious desire of any virtue whatever, how much more the desire of possessing Him Himself! Therefore it is to be diligently suggested and most vehemently commended by confessors to the faithful, their penitents. - Spiritual Communion can be made at every time and in every place, both morning and evening. Yet the more opportune time is the time of Mass itself, namely when the priest communicates; for then, since the most august sacrament is presented to the eyes and is more vividly represented to the mind, it will more ardently inflame the heart with divine love. - St. Thomas 3 p., q. 80, a. 11.


V. On the Nature and Power of the Sacrifice of the Mass

605 What is a sacrifice? - A sacrifice is: The offering of a sensible thing made to God, by the ministry of a priest, by which, in destroying or changing that thing, we profess that God is Lord of life and death. Trent sess. 22, ch. 3; St. Thomas 2.2, q. 86, a. 1.

606 Is the Eucharist a sacrifice, and what kind? - Resp. It is clear from Trent sess. 22, ch. 1, can. 1, that the Eucharist is a true sacrifice. - And from the same Trent ib., ch. 2, it is clear that this sacrifice is essentially the same as the sacrifice of the Cross, and differs from it only accidentally. For the Victim of each is the same; the Priest is the same, Christ offering in the Eucharist by the ministry of priests; each is effected by the pouring out of blood; only the manner of offering is different. For in the former the pouring out of blood was real and Christ was immolated bloodily; in the latter the pouring out of blood is mystical and Christ is immolated bloodlessly. Suarez disp. 75, sect. 5.

But the sacrifice is latreutic, because it is the most absolute act of latria. For it is offered to God in recognition of His supreme dominion. It is eucharistic, because it pertains especially to giving thanks to God for benefits conferred. It is propitiatory, because it is offered to God for obtaining pardon of sins. It is expiatory or satisfactory, since it is offered to God for obtaining also the remission of punishment due to sins, namely temporal punishment; for the remission of eternal punishment is not the effect of this sacrifice, since it is not remitted except when mortal sin has been destroyed. It is impetratory, for it is offered to God also for obtaining other necessities and benefits. Trent ib., chs. 2, 3, cans. 3, 5; St. Thomas 3 p., q. 83, a. 1. - The Eucharist, as sacrifice, is customarily called Mass, from the word mittere, either because at the end of the celebration of this sacrifice the people are dismissed with those words, Ite, Missa est, or because Christ in it is the Host sent by God. - E. M.

607 Note: The Mass does not have the power of remitting sins per se immediately, nor of immediately effecting an increase of sanctifying grace, but only of obtaining helps for penance by which they are remitted, and of obtaining helps for performing acts by which grace already acquired is increased; and also of obtaining other goods, both spiritual and temporal. But it does have power per se immediately to remit the punishments of sins for just men for whom it is offered, and also for souls dwelling in Purgatory. Trent sess. 22, ch. 2, can. 3; sess. 25, Decree on Purgatory, at the beginning; Lugo disp. 19, n. 153; L. 311.

As satisfactory, the Sacrifice is infallibly efficacious, if there is no obstacle in the subject, yet in that mode and measure in which the fruit belongs to it from divine institution, and more or less according to the dispositions of the subject. As impetratory, it is also infallibly efficacious, but with the limitations and conditions which impetration has. Hence the fruit of propitiation, which is by way of impetration, can be impeded by the obstacle of the bad disposition of him for whom the sacrifice is offered, and by the freedom of the man himself. Trent sess. 22, ch. 2. And from the greater or lesser guilt of fault it can well happen that God is not altogether appeased unless the sacrifice is offered to God several times. But impetration, as regards other gifts of the natural and supernatural order conducing to eternal salvation, is not infallible unless the ordinary conditions are present both in the one for whom it is sought through the sacrifice, and in the thing which is sought, and in the manner of seeking. Impetration through the sacrifice, for this reason, consequently is not infallible. - Lugo disp. 19, sect. 9; St. Thomas 3 p., q. 79, a. 5, a. 7 ad 2. "We must not confuse the power which the sacrifice of the Mass has for expiating and purging from sins with the power for merely obtaining.... That power for obtaining has a formally different term from that which the power for satisfying or expiating has. For the former tends to move the liberality of God, from whom it obtains goods; but the latter tends to clemency, or to appeasing God, lest He be angry, indignant, and bring evil.... For God is appeased by the sacrifice, not as impetratory, but as propitiatory; for precisely as such it tends to appease. Therefore we admit that God granting help for contrition is moved also by the sacrifice as it is impetratory; nevertheless we say that some effect intervenes there which corresponds to the same sacrifice as it is propitiatory. For because of sins, God, retaining just indignation and aversion, was deservedly denying those helps, at least more abundant ones, for contrition; but when the sacrifice has been offered He is appeased, and, indignation having been laid aside through clemency, He grants from liberality the helps which He would deny while unappeased. Hence the sacrifice as propitiatory indirectly contributes to obtaining helps, insofar as it directly removes the obstacle of indignation which stood in the way of their being granted. Therefore it contributes to destroying sins not by obtaining only, but by propitiating and appeasing, which is the proper effect of sacrifice as it is propitiatory." Lugo disp. 19, n. 141.

608 What are the principal parts of the Mass? - There are three: the Oblation, by which the sacrifice is as it were prepared; the Consecration, in which the essence of the sacrifice is had, for in it is had the mystical slaughtering of the victim, Suarez disp. 75, sect. 5; and the Consummation, by which the sacrifice is completed and perfected. St. Thomas 3 p., q. 82, a. 4.

Hence none of these can be omitted without enormous sacrilege. St. Thomas 3 p., q. 83, a. 6 ad 1, 2. - Wherefore if the priest has omitted the oblation, he must mentally supply it before the consecration. Benedict XIV, de Sacr. miss., l. 3, c. 18, n. 5. If either species has not been consecrated, before the consummation of the other it must altogether be consecrated; after the consummation of the other, each must be consecrated, if this can be done without any scandal and within a brief time, i.e., within about an hour; otherwise it would not seem to be the same sacrifice. Rubrics of the Missal, de Defectibus; St. Thomas 3 p., q. 83, a. 6 ad 4; L. 335. Cf. 323, 329 seqq. Finally, if the celebrant dies or is affected by some illness before the consummation of the wine, or after the consecration of the bread, and cannot continue the sacrifice within a brief time, the Mass must be completed by another priest, even one not fasting or one to be avoided, from that place where the other ceased, if this can be done within a brief time, within an hour, and without most grave inconvenience. But if the one who consecrated recovers, even after several hours he can continue and complete the sacrifice. St. Thomas, Suppl., q. 29, a. 2 ad 3, says: "If after the consecration of the bread the priest dies, another priest can proceed to the consecration of the wine, beginning where the former left off, or even begin from the beginning over other matter." Yet when one whole hour has elapsed, the obligation of seeking another priest ceases, since it is no longer judged the same sacrifice. But if the priest has failed before the consecration or after the consummation, there is no necessity of supplying or continuing anything, because in the first case the sacrifice has not yet been begun, and in the other it has already been completed. Rubrics of the Missal ib., tit. 10, n. 3. - La Croix 548; L. 305, 354, 355; St. Thomas 3 p., q. 82, a. 4; q. 83, a. 4, 6 ad 1, ad 3; Suarez disp. 71, sect. 3; Lugo, Responsa Moralia, l. 1, disp. 10.

609 Note: These things are in the Rubrics of the Missal, tit. 4, n. 8: "If the matter which would have to be placed, by reason of a defect either of bread or of wine, could in no way be had, if this is before the consecration of the Body, one must not proceed further; if after the consecration of the Body, or even of the wine, the defect of the other species is detected when the one has already been consecrated, then if it can in no way be had, one must proceed and the Mass must be completed, yet so that the words and signs which pertain to the deficient species are omitted. But if by waiting for some little while it can be had, one must wait, lest the sacrifice remain imperfect." Hence Gavantus here, and Azor, note that if the deficient species could be had only with very great difficulty, and a notable offense of the people would arise from this, the Mass must be completed, because the natural law of avoiding scandal prevails over the positive divine law of making the sacrifice integral. L. 306. But what must be done if a fly or spider, or something else poisonous or which provokes vomiting, has fallen into the chalice, you have in the Rubrics de Defectibus, tit. 10, nn. 5-7.

610 For whom can the sacrifice of the Mass be offered? - It can be offered for all those for whom the sacrifice of the Cross was offered, unless the Church forbids it for someone. For "the fruits of the bloody oblation are most abundantly received through this unbloody one." Trent sess. 22, ch. 2. Wherefore it can be offered: 1. For baptized wayfarers; also infants, or energumens, or sinners not excommunicated, even for unbelievers, not only generally for all, but also for individual unbelievers, even for kings, insofar as it is propitiatory, expiatory, and impetratory. Trent ib. - 2. For souls in Purgatory, to whom it is profitable from the infallible promise of Christ, insofar as it is expiatory. Trent ib. and sess. 25, Decree De Purgatorio. Nevertheless the satisfactory fruit is not infallibly applied to that soul for whom the priest celebrated Mass. S. C. Indulg., July 28, 1840, n. 283. And how far it helps each one is among the divine secrets. Cf. n. 619. - 3. For the Blessed, insofar as it is eucharistic.

Trent sess. 22, ch. 3. - But it is forbidden to offer it for the excommunicated. Benedict XIV, Const. Ex quo, Mar. 1, 1756, § 27. Yet for an excommunicated tolerated person, a priest can licitly offer Mass both in his own name, as a private person, and more probably in the name of the Church as a minister of the Church. The reason is that it is granted to the faithful to communicate with them, even in divine things.

But for an excommunicated person to be avoided, a priest can still licitly offer Mass in his own name or ex opere operantis; but by no means in the name of the Church, or ex opere operantis of the Church herself, whose application of fruit would be illicit and invalid, and ex opere operato of the sacrifice of the Church, whose application of fruit would be illicit but not invalid, if he is capable, since the priest has this power by force of order. - It is forbidden to apply Mass for heretics, whether now dead or living, unless for the living it is applied to obtain their conversion to the true faith. Holy Office, Nov. 18, 1767; Apr. 19, 1837; Apr. 7, 1875. Wherefore the sacrifice of the Mass is by no means to be offered publicly for those who are alien from the communion of the Church by profession of heresy. - C. 28, 38, de Sent. excomm.; La Croix 33; L. 308, 309; St. Thomas 4, dist. 12, q. 2, a. 2, q. 2 ad 4; E. M.

611 How many kinds of fruit of the sacrifice of the Mass are there? - The fruit of the sacrifice of the Mass can be considered in three ways: 1. on the part of the cause, 2. on the part of the good itself which is to be obtained through the Mass, 3. on the part of the person for whom such a good is obtained, or to whom the Mass is applied.

On the part of the cause, one is ex opere operantis, namely that which is conferred in view of the prayer, devotion, and merit of the celebrant and of others cooperating; another is ex opere operato, which is conferred in view of the merits of Christ and by force of His promise. From this it happens that a sacrifice offered by a holy priest, insofar as it is considered ex opere operato, is not more profitable than if it were offered by an unworthy minister; because the sacrifice, viewed thus, is the work of Christ, and the fruit flows only from the merits of Christ, and in this respect the priest does not bear his own person, but Christ's. Wherefore in this sense it can rightly be said that the Mass of a bad priest is worth as much as the Mass of a good priest. But otherwise it must be said if merit ex opere operantis is attended to; for the more worthy the priest is and the greater the devotion with which he is endowed while he performs the rites and prayers of the Church, the greater the fruit of the Mass becomes. But the priest offers the sacrifice bearing the person of the whole Church, since "he consecrates the Eucharist, which is the sacrament of the whole Church." St. Thomas, Suppl., q. 37, a. 4 ad 2. And thus under the name of the celebrating minister also comes the Church, insofar as she herself offers through the minister. "Whence I infer," says Suarez disp. 79, sect. 2, dictum III, "that this value proceeding from the Church is better called ex opere operantis, as Cordoba and others speak, than ex opere operato, as Scotus and others speak.... And hence it is inferred that this value can increase and diminish, according as there have been holier persons in the Church." Therefore the priest offers the Sacrifice in the name of Jesus Christ, the principal offerer; in the name of the Church, to whom Christ left this sacrifice; and in his own name, as a private person. Trent sess. 22, chs. 1, 2. "After the priests, all the faithful offer the sacrifice mediately through the hands of the priests, in three ways indeed: 1. in a general way, namely through the priests, who, by offering the sacrifice as public ministers, are said to offer for any faithful person whatever; 2. in a more special way, by procuring that priests celebrate for themselves; 3. by assisting at the sacrifice." St. Alphonsus l. 6, n. 307.

On the part of the thing, one fruit is meritorious, namely the merit which is had from it by the priest celebrating and by those assisting; another is propitiatory, and is the remission of sins, not indeed per se and immediately, but through the obtaining of help for penance by which sins are remitted, Trent sess. 22, ch. 2; another is satisfactory or expiatory, insofar as it per se immediately remits the punishments of sins for just men for whom it is offered, both in this life and in Purgatory, Trent sess. 25, ch. 1, not the whole at once, but according to the measure established by God and corresponding to the dispositions of the man; finally another is impetratory, and is first the obtaining of helps for performing acts by which sanctifying grace is increased in us; moreover it is the obtaining of other spiritual goods, and also temporal goods, Trent sess. 22, ch. 2. And this impetration, insofar as it is from Christ, is ex opere operato; insofar as it is from the sacrificing priest and the offering Church, it is ex opere operantis. Suarez disp. 79; Lugo disp. 19, sect. 9.

On the part of the subject, or of those to whom it is applied, one fruit is general, another special, another most special. The general fruit is that which corresponds to the sacrifice insofar as it is a work placed by the priest, as he works in the name of Christ and in the name of the whole Church. Trent sess. 22, ch. 6. And all the faithful indeed, although the priest does not think of them, receive this fruit ex opere operato; but it is attributed to them only by way of impetration, insofar as impetration also includes propitiation; not however, as seems more common and more probable, by way of satisfaction, because from thousands of sacrifices which are offered daily, every just man, even unknowingly, would obtain the remission of immense punishment, which appears incredible. But there are not lacking those who judge that some part of the fruit ex opere operato, even satisfactory, corresponds to all the faithful, and that all the just obtain ex opere operato some remission of punishment through each and every sacrifice, by this alone, that they are said to offer insofar as they are members of the Church offering through priests, even if they themselves have no act concerning the sacrifice, nor the priest by a special intention applies the fruit of the sacrifice to them. Yet the sole denomination of offering through a certain remote and extrinsic relation does not seem sufficient for receiving the fruit of satisfaction ex opere operato. "For the fruit of the Passion of Christ is not applied ex opere operato except either through some proper action, or sensible reception, or through the special application of another. But in the present case this fruit is not given through the special application of another, as is supposed; nor here do those offering in this way receive anything through which such fruit is applied to them; nor do they do anything, because they are called offerers only habitually or extrinsically. Hence that denomination is not founded in any act of man which per se pertains to the worship of God, so that it could avail for the merit or satisfaction of the one so offering." Suarez disp. 79, sect. 8, par. Secundo. "Although all the faithful in some way are offerers in each Mass, insofar as the priest offers by commission of the Church, and offers in her name, which consists of all and each of the faithful, nevertheless this does not suffice so that from each Mass the just should have the fruit of remission of punishment ex opere operato. Yet it brings the effect of impetration ex opere operato, because all pray through the priest, and he also prays and offers for obtaining for all." Lugo disp. 19, n. 237. "And in this sense we say that he truly offers for all the faithful, living and dead, for whom we also wish to obtain the condonation of due punishment by way of impetration." Lugo l. c., n. 222.

Of this general fruit, those standing by at the sacrifice participate in a more abundant or more special way, and a fortiori those cooperating with it, e.g., those serving the priest, giving alms; and it is more abundant according as the devotion and holiness of those assisting and cooperating is greater. Wherefore they can be offerers in various ways, according as actually they join themselves to the priest offering, or by the intention of the Church alone. The priest in the Canon prays for those standing around and says: "for whom we offer to Thee, or who offer to Thee." Hence those who are offerers and offer must be distinguished from those for whom it is offered. The reason is "because the oblation of this sacrifice is fruitful ex opere operato. Therefore it is consonant with reason that all who truly concur in it through their own act or moral concurrence participate in this kind of fruit of such oblation. Secondly, because from this concurrence of many offerers with the minister there results as it were one moral offerer with greater devotion, reverence, and dignity. Therefore a greater fruit corresponds to it ex opere operato, other things being equal.... Therefore for this reason, some part of that fruit corresponds to individual offerers, as they are such, according to each one's devotion. Thirdly, just as the use of a sacrament consists in reception, so the notion of sacrifice consists in oblation. But all who receive a sacrament participate in its fruit. Therefore similarly all offerers through some proper concurrence or action participate in the fruit of the sacrifice." Suarez disp. 79, sect. 8, par. Quarto.

Hence Suarez infers that a twofold fruit corresponds to the priest himself ex opere operato: one to him as he is a private person, the other as he offers in the name of Christ and in His person.

The former increases from the better disposition of the offerer; the latter is always equal, because it always corresponds to Christ offering. But in reality it seems that only the oblation of the priest brings fruit ex opere operato, precisely insofar as he acts in the name of Christ. For Trent sess. 22, ch. 2, founds the efficacy of this sacrifice on this, that now the same Host and the same one offering by the ministry of priests is present, who offered Himself on the cross. "Therefore, because the priest alone offers in the person of Christ, it follows that the oblation has this kind of power and efficacy, not insofar as it is from the person of the priest, but insofar as it is from Christ." Lugo disp. 19, n. 233; Trent sess. 22, chs. 1, 6. And, although several hear Mass or minister at it, each one will receive the whole fruit proportioned to his oblation and devotion, no otherwise than if he alone were hearing or ministering. And thus this general fruit is extensively infinite or indefinite. And for those ministering and assisting at the sacrifice of the Mass in this way, there comes not only a fuller fruit of impetration ex opere operato, but also satisfactory fruit. But since, as is clear from the Offertory, it is offered also for souls existing in Purgatory, this satisfactory fruit is applied from the oblation of the Church's sacrifice of the Mass also for them, whether they are fewer or more.

The special fruit is that which comes to him or those to whom the priest specially applies the sacrifice. These participate ex opere operato in the sacrifice as it is impetratory and propitiatory; indeed also, provided nothing obstructs, as it is satisfactory. This special fruit is customarily also called ministerial and middle.

The most special or personal fruit is that which comes to the priest offering, insofar as he is a private person offering. For if any cooperators whatever receive from the sacrifice their own wholly special fruit, much more must the priest who sacrifices receive this. Moreover, "the oblation of the priest, as it is made by him representing the person of Christ, is properly the actual sacrifice, or the sacrificing itself. Therefore to it especially corresponds the fruit ex opere operato, because as such the oblation is properly sacrificial, infinite in its own kind and always clean and pleasing to God." Suarez disp. 79, sect. 8, p. Tertio. But whether the priest can apply this fruit to others is uncertain. Yet this is certain: that the priest cannot apply this most special fruit to another so as to receive another stipend from this; understand this, however, unless this very thing is done with the consent of the one giving the other stipend. - Lugo disp. 19; Suarez disp. 79; L. 311, 312; St. Thomas 3 p., q. 82, a. 6; E. M.

612 Does a Requiem Mass benefit the dead more than a Mass of the Saints? - Resp. In the negative as regards the substance, or on the part of the sacrifice; but certainly as regards accidentals, or on the part of the prayers, the defect of which can be supplied by the devotion of the one who says the Mass or orders it to be said, or by the intercession of the Saint whose suffrage is implored in the Mass. - L. 309; St. Thomas, Suppl., q. 71, a. 9; E. M.

613 Is the value and fruit of the sacrifice of the Mass infinite? - "It must be noted that one thing is the value, another the fruit of the Mass. The value is that efficacy which the Mass has from the dignity of the one offering and of the thing offered, for conferring goods on the one offering and on those for whom it is offered. But the fruits are the goods themselves which God confers in view of the sacrifice. Hence value differs from fruit as cause from effect." L. 312. Wherefore here fruit is taken for the fruit which is actually received. - Now the value of the sacrifice of the Mass on the part of the Church offering and on the part of the priest celebrating is certainly finite, for their dignity, in which it is founded, is finite. On the part of Christ, the principal priest offering and the victim, there is no doubt that the value of the Mass, like the value of the sacrifice of the Cross, is truly infinite, since Christ Himself is the host and the one offering now by the ministry of priests. Trent sess. 22, ch. 2. Hence the Mass can cause a fruit always greater intensively, according as someone needs more and is better disposed, and extensively insofar as it can benefit infinite men without anything being detracted from individuals, whether it is applied for only one, or for several and all.

There is dispute about this actually received fruit, how much someone really receives. But the question is not about the fruit of impetration on the part of the Church and the offerers. As regards this fruit, it is clear that it always comes to all, although there are several offerers. Nor likewise is the question about the fruit ex opere operato, by force of the sacrifice of the Mass itself, but general, coming to all the faithful; for since the Mass is the sacrifice of the Church, the fruit of this sacrifice comes to all the faithful, and therefore in this way that general fruit is extensively indefinite; and likewise intensively it also is indefinite, insofar as greater fruit comes to those who are more joined with the priest celebrating. But the question concerns the special fruit coming ex opere operato to those to whom the Mass is applied, or for whom the sacrifice of the Mass is offered. It concerns the impetratory, propitiatory, and satisfactory fruit which comes to men. For the latreutic, eucharistic, propitiatory, and satisfactory fruit with respect to God, by reason of Christ the priest and victim, is actually infinite, and fully satisfies the adoration, thanksgiving, and propitiation and satisfaction owed to God.

The first opinion, more probable to St. Alphonsus, holds that this fruit is infinite, or rather indefinite, or to be received indefinitely, both intensively insofar as less or more is really received, according to the measure of the disposition of the man, and extensively, insofar as it really benefits one as much as several. Wherefore, if this fruit, afterward actually received, is always finite, this certainly is not because from divine institution only so much fruit and no greater is to be received, but it is only from the finite capacity of the men for whom it is offered, each of whom receives richer fruit according to his own disposition and that of the offerer; yet the Mass always benefits individuals equally when applied to several as if it were applied to one. The reason for this opinion is that the eucharistic sacrifice does not differ from the sacrifice of the Cross except only by the different manner of offering. Therefore, as the sacrifice of the Cross works after the manner of a universal supernatural cause according to the capacity of the subjects, so also the eucharistic sacrifice. The abundant redemption of Christ is thus applied, with no limit placed except that which arises from the finite capacity of men. And for this opinion St. Alphonsus affirms that St. Thomas 3 p., q. 79, a. 5, clearly stands.

The second opinion, which the same St. Alphonsus calls probable, holds that the fruit actually to be received is finite from the very institution of this sacrifice, because namely a certain and individual degree was determined by Christ in each sacrifice, and therefore the more it is distributed among several, the less comes to each. The reason for this opinion is taken from the usage and sense of the Church, while Masses for one and the same person and thing are repeated and multiplied, which is a sign that it does not have an indefinite effect, but a certain and limited one from the will of Christ. And Christ so established it, that He might compel men to offer the sacrifice continually. If it were otherwise, the special application itself of the fruit of the Mass would be useless, and the usefulness of the Church herself would require that all Masses always be celebrated for all the faithful, living and dead. But the reason of the sacrifice of the Cross, by which the whole price of Redemption was paid, is one thing; the reason of the eucharistic sacrifice, by which the application of that price is had, is another. And St. Thomas 4, dist. 45, q. 2, a. 4, q. 2 ad 2 seems to favor this opinion. But this does not prevent the fruit which comes to the faithful insofar as they are offerers from being extensively indefinite, because a proper corresponding fruit belongs to each oblation. The same must be said of the fruit which comes to all the faithful, insofar as the sacrifice of the Mass is offered by the Church for all, because whether they are more or fewer, the Church's sacrifice is always offered for the whole Church, for all Christian faithful, living and dead, indeed even for the salvation of the whole world. Thus the Offertory of the Mass. - Suarez disp. 79, sects. 11, 12; Benedict XIV, De Synodo, l. 5, c. 8, n. 6; c. 9, n. 4.

613 bis. Note: The fruit of expiation, or remission of punishment, in relation to the dead is infallible, because they oppose no obstacle to it; but in relation to the living it is not always infallible in act and effect, because the state of grace and the remission of sins, which is necessarily presupposed to the remission of punishment, is not always in them. But the fruit of propitiation, or remission of sins, likewise is not always infallible in act and effect; for actual help for justification is indeed conferred, and thus indeed the fruit of the sacrifice is infallibly had, but man does not always cooperate with it; and, with attention to his unworthiness, there would be need of several and greater helps, for obtaining which the sacrifice of the Mass would have to be repeated several times. Likewise the fruit of impetration of other graces is not always infallible, because those graces are not always expedient for the glory of God and eternal salvation, to which the sacrifice offered to God is ordered.

614 Is application of the Mass necessary for receiving the fruit of the sacrifice? - Application of the Mass is the intention by which the priest wills that the fruit of the sacrifice yield to the advantage of a certain person. - Now the application of the priest is not required that part of the general fruit be received; but it suffices that he wish to celebrate according to the mind of the Church, for such application is always implicitly included in the general intention of the celebrant. And it is expressly contained in several places of the whole Mass. Likewise, that the most special fruit come to the priest himself, it is not necessary that he wish to apply it specially to himself; for this is always applied to him per se. Indeed there are some who think this fruit so proper to him that it cannot be applied to another. L. 318. - But the application of the priest is required so that the special or ministerial fruit come to someone. For the priest, and indeed he alone, bears the person of Christ; therefore just as he alone offers the sacrifice for others in the person of Christ, so also he alone applies the fruit of the same sacrifice.


	A priest, although he has promised to celebrate Mass for no one, must make some application of the special fruit of the sacrifice. The reason is: 1. because in his ordination he received from Christ's institution the power of confecting the sacrifice, and consequently of applying its fruit, as is clear from the very words of ordination: "Receive the power of offering sacrifice both for the living and for the dead." But that power would remain useless if the priest did not use it. 2. If no application is made, there is no reason why it should benefit one more than another; therefore the unapplied fruit remains in the general treasury of the Church, and consequently becomes less useful. "If it is applied to no one, or to one incapable, the fruit remains in the treasury of the Church, as Suarez teaches, or it yields to the priest himself, or to those for whom he is bound specially to offer, because he is judged implicitly to have intended this," Busembaum cited by St. Alphonsus 336, or to those for whom in the name of the Church he generally offers the sacrifice in the offertory. - Suarez disp. 78, sect. 5; Lugo disp. 9, sect. 10; E. M.



Second intention: In the application of the Mass there is a certain conditioned intention, so that if perhaps the Mass cannot be applied to him for whom it is celebrated by the primary intention, for satisfying one's own obligation, another application may be substituted for this application. Moreover it also has this force, that, if perhaps the opinion about the intensively infinite fruit of the Mass is true, the Mass is applied also according to this second intention. Finally, the second intention has the force of a certain special Memento. 613.

615 When must the application of the fruit of the Mass be made? - It must be made at least before the consecration. For the application of the Mass made after both consecrations is not valid. The reason is that the sacrifice has already been perfected, and a past action already made for one end, or for no end, can no longer be offered for some determinate end. For a past action made for some end in general, and for an end afterward determined, cannot be understood. But an application made before the consecration is valid, although it is better to make it before Mass, or at the beginning of Mass. The reason is that, since the sacrifice is situated in the consecration, and in it alone, it can well be offered before the consecration. Indeed, according to several, the application made between the two consecrations is also probably valid. The reason is that the sacrifice is perfected by the consecration of the chalice, and consequently the priest is then said to sacrifice, and therefore before the consecration of the chalice he can still apply the sacrifice. Tamburini, Methodus celebrandi missam, c. 2, § 10; L. 336.

616 Must the application of the fruit of the Mass be actual? - Resp. In the negative; but it suffices that it be habitual, namely that once made it is not retracted. The reason is that this application is made by way of donation, and therefore through an intention once had, the priest has already donated the fruit of his sacrifice, and consequently it is owed to him to whom he donated it, and when the Mass is celebrated, it comes to the same unless the donation is revoked. Cf. vol. 1, n. 21; L. 335.

617 If a priest has accepted stipends from ten persons, does he satisfy by celebrating with a confused and indeterminate intention? - Resp. Altogether in the negative, because a determinate intention is required, at least to a certain person; otherwise there is no reason why the Mass should be applied to one rather than another, and thus it would be applied to no one. Nevertheless, if he intended to apply each Mass to those ten persons, by applying to each one a tenth part of each Mass, he would satisfy the obligation, because the fruit of the sacrifice is divisible, and what is owed to each one is attributed to him. For each one, receiving in each of the ten Masses a tenth part of the fruit, when the tenth sacred rite has been done, has now obtained the whole fruit owed to him, or even will receive the whole fruit from each of the ten Masses. If this is done, however, the Masses are not to be delayed beyond the due time. Sacred Penitentiary, Dec. 7, 1852. - L. 335.

618 How is the application to be determined when stipends are given by many unknown persons, as usually happens in pious pilgrimages? - The intention is to be made for those who gave the earlier stipends. This easily succeeds when the same priest is going to satisfy all the obligations; nor does it obstruct that he perhaps distributes part of the Masses to be celebrated to other priests, because he can distribute them in the same order in which he received them; and thus the application seems sufficiently determinate. Thus also the sacristan or another who collected many stipends from different persons and distributes the confused money to several priests can distribute it successively in the same order; nor can anything else often be done morally than that distribution and application be made according to the order of time, to the intention of the giver, according to the axiom: He who is prior in time is stronger in right; namely unless a graver cause is present for interrupting this order, e.g., if a greater stipend is given for this reason, that the sacred rite not be deferred, etc. Indeed it is not necessary that the priest explicitly and reflexively attend to this; since he is judged to wish to act thus when he accepts the stipend in the aforesaid manner. For natural equity requires this.

619 Is an application valid when made for a living person whom you believe dead, if you would have had to celebrate for him only when already dead? - Resp. In the negative. The reason is that the obligation falls on an application to be made for the deceased, for relieving his soul from the punishments of Purgatory; but that end is not obtained while the sacrifice is offered for a living person. Nor is it valid to say that the satisfactory fruit of the sacrifice can benefit even a living person and exempt him from the punishments of Purgatory, nor that a living person is capable and becomes participant also of those fruits of which the dead are not capable. For the will of the one giving the alms stands in the way, who wants the Mass applied not to himself living, but to himself dead. Moreover, the impetratory and propitiatory fruit can also benefit the soul of the deceased, for obtaining that God may remit His just anger and stir up other faithful to offer prayers and other satisfactory works for it.

620 Is the application of Mass valid when made for the first person who will give a stipend? - An oblation made for the first person who will give a stipend is per se valid, but illicit, as prohibited by Clement VIII, Nov. 15, 1605. But often such application of Mass is also invalid, both because of the uncertain intention and because it often happens that the Mass is said for a cause not yet existing, e.g., if the one who will offer a stipend is going to ask a Mass for deliverance from an illness which has not yet been contracted; for the effect of the Mass would have to remain suspended, which cannot be admitted. "For according to the ordinary law, to which the tradition of the Church bears witness, God does not customarily punish or reward men, or confer on them the grace of the sacraments or the fruit of the sacrifice, according to foreknowledge of future contingent and free effects, but only according to the present state and condition of men." Laymann l. 5, tr. 5, c. 2, n. 14. Nevertheless, "if a priest foresees that Masses will be requested for some deceased person, he can well offer them now and afterward receive the stipend, because in this case they would already be offered for a determinate person." L. 337.

621 In the application of Masses, is it licit to divide the fruits of the sacrifice and apply them for various ends and persons? - Resp. In the negative, if someone, by obligation from justice, must apply a Mass for another. For that person is always judged to ask for himself the whole fruit of the sacrifice. Nor is it certainly clear that the sacred rite offered for several benefits each as much as when applied for one alone. Wherefore one cannot receive a double or triple stipend for one and the same Mass.

And this is clear also from props. 8 and 10 condemned by Alexander VII. - But as regards Masses altogether free, namely those which the celebrant is bound to apply for no one, or those which he is bound to apply from fidelity alone and a liberal promise, or from obedience alone, or by command of a superior or statute of an order, it is per se licit to divide the fruits, namely latreutic, eucharistic, propitiatory, impetratory, satisfactory. The reason in the first case is that the Mass has all these fruits, and the celebrant has the power of applying the fruits of the sacrifice, which, since they tend to different ends, can be applied for those various ends. The reason in the second case is that every liberal promise is always understood as least burdensome to the one promising. Hence one who is bound by only a gratuitous promise and by no title of justice can also apply one and the same sacrifice for several, according to the opinion concerning the indefinite application of the fruit of the sacrifice of the Mass. The reason in the third case is that every obligation of law or precept is not to be extended beyond the end of the law. Hence, if, e.g., a superior commands Mass for others rather than for the dead, the application for freeing a soul remains free to the priest, as St. Francis Borgia, Superior General of the Society of Jesus, declared for his subjects in 1654. Wherefore, if Mass had to be celebrated in thanksgiving, the application of the impetratory, propitiatory, and satisfactory fruit remains free. - E. M.


VI. On the Obligation of Applying Mass

622 Is there an obligation of applying Mass for another? - Resp. In the affirmative; for it is had 1. from the law itself, for bishops, pastors, chapters of cathedral or collegiate churches; 2. from the will of testators, for beneficed persons, chaplains, heirs, legatees, etc.; 3. from a pact, when a stipend has been accepted, or from a gratuitous promise. And these Masses are customarily called manual, so that they may be distinguished from other founded Masses, owed from foundation. L. 314-317. But it is not simoniacal to accept a stipend for Mass; for "the priest does not accept money as the price of the consecration of the Eucharist... for this would be simoniacal, but as a stipend of his support." St. Thomas 2.2, q. 100, a. 2 ad 2. Nonetheless even rich priests can accept a stipend, "both because today it is permitted by the custom of the universal Church, and because every workman, whether rich or poor, is worthy of his wage." L. 317. And St. Thomas favors this, Quodl. 6, a. 10. - E. M.

622 bis. Note: On the feasts suppressed by the very recent Motu Proprio, which is immediately in force, namely Corpus Christi, Purification, Annunciation, and Nativity of the B. V. Mary, St. Joseph Spouse of the same B. V. Mary, St. John Apostle and Evangelist, and the Patron of each place or diocese, the obligation remains of offering the sacred rite for the people. S. C. C., Aug. 8, 1911. - During the present condition of affairs, in France, pastors are altogether bound to continue worship in their church and to remain in the parochial buildings until they are violently expelled. - For supplying pious legacies abolished in France, it has been established perpetually that every year, on one of the Sundays of the month of November, in all the churches of France, a Requiem Mass be celebrated for the aforesaid end.

The print's appendix has more on this paragraph: [Mass for the People](/manuals/bucceroni/mass-for-the-people). (ed.)

623 Is a priest guilty of simony who celebrates chiefly by reason of the accepted stipend? - Resp. In the negative per se, namely if he does not hold the stipend as the price of the sacrifice of the Mass and has accepted it only as a stipend for support. - But he cannot be excused from sin, since it is most odious and shameful that someone abuse the sacred ministry for the sake of gaining money. Yet a priest does not sin who celebrates accessorily in view of the remuneration to be received, especially if it is necessary for him. Nor per se is he stained by any blemish who, with a stipend accepted, is determined to celebrating, although otherwise he would have omitted the sacred rite; for then he is moved not by reason of the stipend, but by the obligation to be fulfilled. Cf. vol. 1, nn. 511, 512; E. M.

624 Is the obligation of applying Mass grave? - Resp. In the affirmative, if it proceeds from law, or from the will of the deceased, or from a pact when a stipend has been accepted. For the matter is grave, since another is deprived of a great fruit. And one is bound to restitution. L. 315. - If the stipend accepted is not grave matter, some deny that it is grave; others more probably affirm it, because, a pact from justice standing, a grave harm is always unjustly inflicted on another. There is added the grave precept of the Church in this matter, as is more than sufficiently clear from so many published Constitutions and Decrees. And this is confirmed from the common estimation in this matter; for the stipend taxed for Masses of one or two lire is not matter grave in itself, and yet all who do not celebrate Masses owed from an ordinary stipend believe that they sin gravely and are bound to restitution. L. 317. And this holds even if someone knowingly and willingly accepted small stipends, unless they are so small that he seems to have promised gratuitously. Innocent XII, Const. Nuper; L. 320. - If Mass is owed from a simple promise, it is not grave to omit it, because a simple promise does not oblige under grave sin. L. 317. "But all agree that he sins gravely who omits a Mass owed from vow or precept of a Prelate, because no one can doubt that this is grave matter in a vow or precept." L. 317. Nevertheless, if a religious knowingly applies the sacred rite against the will of the superior, the application will be valid. The reason is that the application of Mass is an act of the power of order. But an act of the power of order by no means depends on the faculty of the superior. Therefore, as the intention of confecting the sacraments, so the application of the sacred rite cannot be made invalid by the will of the superior. L. 334. Cf. A. A. S. vol. 6, p. 231.

Personal obligation otherwise excluded of celebrating and applying Mass, commonly speaking it does not matter whether someone celebrates through himself or through another, provided the Mass is celebrated in the due place and time, and the full stipend, not a smaller one, accepted under the sole title of celebration, is conferred on the other, prop. 9 condemned by Alexander VII; this has place only in manual Masses, which are not given in view of the person but in view of the Mass to be celebrated. And this is so that every base profit may be removed. Innocent XII, Const. Nuper; Benedict XIV, Enc. Quanta cura; L. 321. Wherefore whoever subtracts part of the stipend is guilty of sacrilege and injustice, and is bound to restitution toward the celebrant, even if that part is small and is spent for a pious use, unless the other wholly spontaneously, and therefore not asked, remitted the excess. Benedict XIV, Enc. Quanta cura; prop. 9 condemned by Alexander VII; L. 321, 322. Indeed one sins gravely, regularly speaking, not only if he omits the Mass, but also if he does not celebrate it within the defined time; or, if none is determined, within a moderate time, i.e., within one month, unless the one giving the alms consents to the delay. Innocent, Const. Nuper, ad 1; L. 317. Once the designated time has elapsed, he will still then be able to celebrate, although he has already sinned, unless the cause of the celebration has ceased; for then he is bound to restitution, even if he afterward celebrates. L. 317. - Likewise it is grave if someone does not celebrate in the prescribed place, and the place, from a grave cause, is intended per se. The same must be said of day and hour, if they have been determined for a grave cause. Yet one who, having accepted a stipend for celebrating Mass on a privileged altar, celebrated it on another altar in good faith, having made a proportionate compensation by afterward gaining a plenary indulgence applicable to the dead, need not restore the stipend. L. 328, 329. Cf. nn. 1238, 1375, 1377; E. M.

625 Resolutions: The whole stipend is not to be handed over to another celebrant if someone has received a richer stipend under another title and in view of the person, e.g.: 1. If Mass is to be celebrated by reason of a benefice. Innocent XII, l. c. - 2. By reason of a chaplaincy. S. C. C., Mar. 15, 1745; A. S. S. vol. 8, p. 79. - 3. By reason of a legacy left to someone for life. L. 321. - 4. By reason of the parochial office. S. C. C., July 25, 1874; A. S. S. vol. 8, p. 84. - 5. By reason of a special obligation and burden undertaken. S. C. C., Mar. 24, 1906; A. S. S. vol. 4, p. 40. - 6. By reason of the poverty of the priest, friendship, consanguinity, etc. L. 321; provided this intention of the giver is morally certain. S. C. C., July 25, 1874; A. S. S. vol. 8, p. 94. - 7. And the same holds if a richer stipend is assigned to a pious place and for its benefit. - E. M.

It is not licit to accept several stipends for several Masses and satisfy all by one Mass. Prop. 10 condemned by Alexander VII. If satisfaction can no longer be made for the omitted celebration of Masses, recourse must be had to the Holy See, so that the Supreme Pontiff may deign to supply from the treasury of the Church, by applying the satisfactions of Jesus Christ and the Saints and also by directing the prayers of the Church, to supply the fruit of satisfaction and impetration. Likewise, if Masses to be celebrated cannot be celebrated, recourse must be had to the Holy See for their reduction. Decree of Urban VIII, S. C. C., June 21, 1625; Benedict XIV, De Synodo, l. 13, c. 25, n. 15.

When the revenues of founded Masses fail without any fault of him on whom the burden of celebrating falls, every obligation of celebrating them ceases. S. C. C., Aug. 18, 1705. When revenues are diminished, it is licit to diminish the number of Masses to be celebrated when the founder determined a certain alms to be attributed for each Mass. But if the number of Masses is determined by the founder, and the revenues do not suffice for the ordinary tax of each Mass, the Apostolic See must be approached, which reserved this reduction to itself. Innocent XII, Const. Nuper, Nov. 23, 1697, unless "he who left the legacy had given the Bishop express faculty of diminishing the number of designated Masses; for then it would be licit for the Bishop, without consulting the Apostolic See, to use that faculty." Benedict XIV, De Synodo, l. 5, c. 10, n. 2.

Administrators of churches can subtract expenses for the celebration of Masses from the stipend of those who celebrate in them by reason of chaplaincy or foundation. But from other priests they can exact the payment of the aforesaid expenses as a condition that they be permitted to celebrate Mass in the church. S. C. C., July 6, 1726; Benedict XIV, Inst. 56, n. 13.

625 bis. Note: An Indult is granted to bishops by the S. C. C. for three years, so that in his diocese he can absolve the truly poor concerning past omissions of perpetual Masses and legacies, and can reduce perpetual burdens of Masses which for various causes and especially because of diminution of the revenues of legacies, or the poverty of those who are bound to fulfill the burdens, have been neglected in past years and will not easily be able to be fulfilled in the future.

626 How much may be accepted for the stipend of Masses? - It is licit to accept the stipend determined by diocesan law or custom. Trent sess. 22, Decree de observ., etc. - It is not licit to demand a greater stipend, unless from a just cause, e.g., some extraordinary labor; nor is it licit to accept less if this has been prohibited by the Ordinary. S. C. C., July 16, 1689; A. S. S. vol. 3, p. 558. Yet this does not prevent one from being able, from another title, from charity or friendship, to admit a smaller stipend, as also a greater stipend from the mere liberality of the giver. - Regulars also are bound to the diocesan tax, S. C. C., Jan. 15, 1639; July 16, 1689; May 8, 1905; and the heirs of those who left Masses with no determinate alms must observe it. Innocent XII, Const. Nuper, par. V, Posito. - "If beyond the alms taxed by the Bishop the priest about to celebrate demands more, he sins not only against the law of the Church, but also violates commutative justice." Benedict XIV, de Sacrif. miss., l. 3, c. 21, n. 13. - Trent sess. 25, chs. 4, 5 de R.; L. 319, 320; Lugo, Responsa Moralia, l. 5, disp. 18; A. S. S. vol. 38, p. 14; E. M.

627 Is it licit to collect stipends of Masses so that the Masses to be celebrated are then handed over to others? - Resp. If this is done for the sake of profit, it is forbidden, especially to merchants and booksellers, so that every occasion, appearance, and suspicion of base profit may be removed from the holiness of so great a sacrifice, although the collectors afterward take care that they are celebrated by poor priests, with books, religious and pious newspapers, etc., being given in place of the stipend, or spend for pious uses the profit which is taken from the exchange of books or merchandise with alms. If this is not done for the sake of profit, the matter per se is often dangerous, because often Masses of this kind must be celebrated at the established time, place, etc. Hence collectors sin gravely, and those also who confer stipends on them or accept them from them, as accomplices. Moreover, collectors are guilty of theft if they subtract anything for themselves beyond the just price of the office and labor. But this collection is explicitly and simply prohibited by the following Decrees of the S. C. C., not only because of gain and profit to be made, but also because of any other end whatever, although the best, unless it is that someone celebrate Masses, either through himself or through his subjects. Benedict XIV, Const. Quanta cura; S. C. C., Sept. 9, 1874; Apr. 24, 1875; L. 332; E. M.

Decree of the S. C. C., May 11, 1904. "That the celebration of manual Masses may be fulfilled with due solicitude, and that dispersions of alms and forgetfulness of assumed obligations may be avoided, the Congregation of the Sacred Council has established many things even in most recent times. But amid so great a mobility of affairs and fortunes in our age and with the growing malice of men, experience has taught that even greater precautions must be applied, so that the pious wills of the faithful may not be defrauded and a matter most grave among all may be carefully and holily guarded. For this reason the Eminent Fathers of the S. Congregation, after counsel had been taken more than once, judged that some things must be established, which our Most Holy Lord Pope Pius X carefully weighed, approved, and ordered to be published, as follows. "In the first place the Sacred Congregation declares that by manual Masses in the present Decree are understood and held all those which the faithful, with a manual offering made, ask to be celebrated, to whomever or in whatever way they hand over this offering, whether directly or in testaments, provided they do not constitute a perpetual foundation, or one such and so long-lasting that it must be regarded as perpetual. "Likewise counted among manual Masses are those which indeed burden the patrimony of some private family perpetually, but are established in no church, which Masses can be satisfied anywhere by any priests, at the discretion of the head of the family. "But after the manner of manual Masses are those which, established in some church or annexed to benefices, cannot for this or that reason be applied by the proper beneficed person or in the proper church; and therefore either by law, or with an indult of the Holy See, they must be handed over to other priests so that satisfaction may be made for them. "Now concerning all these, the S. Congregation decrees: "1. That no one can seek and accept more Masses than he can probably celebrate within the limits of time established below, and through himself, or through priests subject to him, if it concerns a diocesan Ordinary or a regular Prelate. "2. That the useful time for fulfilling obligations of manual Masses is one month for one Mass, six months for one hundred Masses, and another longer or shorter space of time, more or less, according to the greater or lesser number of Masses. "3. That it is licit for no one to assume so many Masses that he probably cannot satisfy them himself within one year from the day of the obligation undertaken, always preserving nevertheless the contrary will of the offerers, who either explicitly or implicitly, because of some urgent cause, request a shorter time for the celebration of Masses, or grant a longer time, or spontaneously assign a greater number of Masses. "4. Since in the Decree Vigilanti of May 25, 1893, it was established 'that in the future all and each everywhere, beneficed persons and administrators of pious causes, or those in any way obliged to fulfill burdens of Masses, whether ecclesiastics or laymen, at the end of each year should hand over to their own Ordinaries the burdens of Masses which remain and for which they have not yet satisfied, according to the manner to be defined by them'; to remove ambiguities, the Eminent Fathers declare and establish that the time fixed by these words is to be taken in such a way that for founded Masses or those annexed to some benefice, the obligation of depositing them runs from the end of that year within which the burdens should have been fulfilled; but for manual Masses the obligation of depositing them begins after one year from the day of the burden undertaken, if it concerns a great number of Masses, or otherwise according to the diverse will of the offerers. "But concerning the entire and perfect observance of the prescriptions which have been established both in this article and in the preceding ones, the conscience of all whom it concerns is gravely burdened. "5. Those who have an overflowing number of Masses, concerning which they may freely dispose, without detriment to the will of founders or offerers as regards the time and place of the celebration of Masses, can assign them, besides to their own Ordinary or the Holy See, also to priests well-disposed toward them, provided they are certainly and personally known to them and beyond every exception. "6. Those who have handed over Masses with their alms to their own Ordinary or to the Holy See are relieved from every obligation before God and the Church. "But those who have handed over to others to be celebrated Masses accepted from the faithful, or in any way entrusted to their good faith, are held by the obligation until they have obtained proof of the completed celebration; so that if, from the dispersal of the alms, from the death of the priest, or from any other cause whatever, even accidental, the matter has fallen void, the one committing them must supply from his own goods and is bound to satisfy the Masses. "7. Diocesan Ordinaries, the Masses which by the disposition of the preceding articles they shall gather together, will immediately enter in order in a book with the respective alms, and will take care according to their strength that they be celebrated as soon as possible, yet so that first satisfaction be made for manual Masses, then for those which are after the manner of manual Masses. But in the distribution they will observe the rule of the Decree Vigilanti, namely: 'they will distribute the intentions of Masses first among priests subject to themselves whom they have known to need them; then they will commit others either to the Holy See or to other Ordinaries, or also, if they wish, to priests outside the diocese, provided they are known to them and beyond every exception,' the rule of article 6 concerning the obligation always remaining firm, until they have exacted from the priests proof of the completed celebration. "8. It is altogether forbidden to anyone to hand over to booksellers and merchants, to administrators of daily papers and periodicals, even if they are religious men, and also to sellers of sacred utensils and vestments, although they are pious and religious institutes, and generally to any persons whatever, even ecclesiastics, who seek Masses not specifically so that they may celebrate them either through themselves or through priests subject to them, but for any other end whatever, although the best, the obligations of Masses and their alms accepted from the faithful or from pious places. For it has been established that this cannot be done except by carrying on some kind of commerce with the alms of Masses, or by diminishing the alms themselves; and the S. Congregation judged that both must altogether be guarded against. Wherefore in the future, whoever shall presume to violate this law, either by knowingly handing over Masses as above or by accepting them, besides the grave sin which he will commit, will incur the penalties established below. "9. According to those things which have been established in the preceding article, it is decreed that, for manual Masses, the offering assigned by the faithful, and for founded Masses or Masses annexed to some benefice, which are celebrated after the manner of manual Masses, the proper alms according to the following articles, can never be separated from the celebration of Mass, nor changed into other things or diminished, but must be handed over to the celebrant whole and in its own species, declarations, indults, privileges, rescripts, whether perpetual or for a time, granted anywhere, under whatever title, form, or by whatever authority, and contrary to this law, being removed. "10. And therefore to sell or buy books, sacred utensils, or any other things, and to enter associations, as they call them, with daily papers and periodicals by means of Masses, is wicked and altogether prohibited. But this holds not only if it concerns Masses to be celebrated, but also if it concerns Masses already celebrated, whenever this turns into usage and habit and inclines to the support of some commerce. "11. Likewise, without a new and special permission of the Holy See, which will not be given unless true necessity has first been established and with due and opportune cautions, it is not licit to subtract anything from the alms of Masses which the faithful are accustomed to hand over to more celebrated Sanctuaries, so that provision may be made for their dignity and ornament. "12. But whoever shall have dared in any way or under any pretext to break the statutes in the preceding articles 8, 9, 10, and 11, if he is of the priestly order, will be subject to suspension a divinis, reserved to the Holy See and incurred by the fact itself; if he is a cleric not yet initiated to the priesthood, he will likewise be subject to suspension from the orders received, and moreover will become incapable of obtaining higher orders; but if he is a layman, he will be bound by excommunication latae sententiae reserved to the Bishop. "13. And since in the Constitution Apostolicae Sedis it was established that those are subject to excommunication latae sententiae reserved to the Supreme Pontiff who 'collect alms of a greater price and seek profit from them by causing Masses to be celebrated in places where Mass stipends are customarily of a lesser price,' the S. Congregation declares that nothing is detracted from this law and sanction by the present Decree. "14. Nevertheless, lest a sudden innovation be harmful to some pious causes and religious publications, it is granted that associations already entered into by means of Masses may be prolonged until the end of the year from which they were instituted. Likewise it is conceded that indults of reduction of the alms of Masses, which are found to have been granted to some in benefit of Sanctuaries or other pious causes, may remain in force until the end of the current year. "15. Finally, as regards Masses annexed to benefices, whenever they are handed over to other priests to be celebrated, the Eminent Fathers declare and establish that the alms must be no other than the synodal alms of the place in which the benefices were erected. "But for Masses founded in parishes and other churches, the alms which is assigned must be no other than that which in the foundation or in the subsequent indult of reduction is found to have been taxed perpetually, always preserving nevertheless rights, if there are any, legitimately recognized, whether for the fabric of churches or for their rectors, according to the Declarations presented by the S. Congregation in the Munich case of July 25, 1874, and in the Hildesheim case of January 21, 1898. "For in the Munich case, 'with attention to the fact that the alms of Masses of certain legacies partly hold the place of a parochial support, the Eminent Fathers judged it licit for the pastor, if he cannot satisfy them through himself, to commit those Masses to another priest, with the ordinary alms of the place assigned, whether for low or sung Masses.' And in the Hildesheim case it was declared that 'in legacies of Masses founded in some church, one can retain in favor of ministers and of those serving the churches that portion of revenues which at the beginning of the foundation, or in another legitimate way, was assigned to them independently of the special work to be performed for the fulfillment of the legacy.' "Finally, it will be the duty of each Ordinary to take care that in individual churches, besides the table of perpetual burdens and the book in which manual Masses handed over by the faithful are recorded in order with their alms, there also be books in which satisfaction for the said burdens and Masses is marked. "It will likewise be their duty to watch over the full and complete execution of the present Decree, which His Holiness orders to be observed inviolably by all, anything contrary notwithstanding."

An exchange of the alms of Mass with food and service is licit, provided that no more is retained than an honest compensation demands. S. C. C., Feb. 25, 1905; A. S. S. vol. 38, p. 20.

627 bis. Is transmission of Masses outside the diocese licit? - The following Decrees are held on this matter.

On the Satisfaction of Masses. - "In the recent Decree Ut debita of May 11, 1904, this S. Congregation, embracing various laws already issued before concerning the religious fulfillment of burdens of Masses, with opportune declarations added and a severe sanction interposed, strove to provide that the holiest matter of all be held in highest honor among all, and that the danger be removed lest anyone in any way detract anything from the pious wills of the faithful. Yet although these were the cares of the Apostolic See and the solicitude of the Bishops, abuses and violations of the law were not lacking, concerning which the same Sacred Congregation judged that the vigilance of Prelates should again be stirred up. "For indeed it is clear that not a few, notwithstanding the very well-known canonical prescriptions, by no means doubted to subtract something on their own initiative from the offering accepted for Masses, and, having retained for themselves part of the money, to commit the Masses themselves to others to be celebrated, perhaps led by the opinion that this was licit for them either because of the consent of the priest receiving with a more or less even mind, or because of the end of helping some pious work or exercising charity. "There were also those who, contrary to laws so often inculcated, especially contrary to n. 3 of the same Decree, adopted this kind of industry for themselves, that they gathered from everywhere the greatest number of Masses they could. From this it has more than once happened that an enormous abundance of them was heaped up in the hands of private men; and therefore it remained subject to danger, which indeed, even when human malice has been removed, always threatens matters entrusted to private faith. "Finally there were found those who, departing from the law expressed in n. 5 of the Decree, committed Masses to be celebrated, not only more abundantly than was licit to give to private persons, but also more inconsiderately, since they entrusted them to priests unknown to them, deceived by the appearance of some name or title, or moved by the recommendations of others who neither knew them plainly nor had sufficiently examined the gravity of the burden assumed. "That these disturbances of discipline may be met, and that the most grave harms which customarily follow the violation of the Decree Ut debita may be repelled as far as possible, this S. Congregation, carrying out the commands of our Most Holy Lord Pope Pius X, admonishes all Bishops and other Ordinaries to apply every care and vigilance in a matter of such importance, and to teach the clergy and administrators of pious legacies what dangers arise from the non-observance and contempt of the law; with what burden their conscience is weighed down; how rashly they place their own judgment before the laws which long experience of affairs has placed for the protection of the most august matter; finally, by what fault they bind themselves and to what penalties they become subject. "But for rooting out the evil radically, the Eminent Fathers further judged it necessary to add certain new things to the prescriptions hitherto made. Therefore, the matter having been discussed first in the Congregation of March 23, 1907, and again in the following Congregation of April 27, they established these things to be observed by all under a grave bond of conscience: "I. That in the future whoever wishes to commit Masses to be celebrated to priests, whether secular or regular, residing outside the diocese, must do this through their Ordinary, or at least after he has been heard and has assented. "II. That each Ordinary, as soon as it is permitted, make a catalogue of his own priests, and describe the number of Masses which each one is bound to satisfy, so that afterward he may proceed more safely in assigning Masses. "III. Finally, if any Bishops or priests should wish in the future to send Masses, of which there is an overflowing abundance, to Prelates or priests of churches which are situated in the East, they must always and in each individual case do this through the S. Congregation of Propaganda Fide. "All these things having been reported by the undersigned Secretary to the same Most Holy Lord in the audience of April 28, His Holiness held ratified and confirmed the deliberations of the Eminent Fathers and ordered them to be published, anything contrary notwithstanding. "Given at Rome on the 22nd day of May 1907." Letter of the S. C. C.

On the Transmission of Masses to the Eastern Churches. - "... III. Finally, if any Bishops or priests should wish in the future to send Masses, of which there is an overflowing abundance, to Prelates or priests of churches which are situated in the East, they must always and in each individual case do this through the S. Congregation of Propaganda Fide." S. C. C., Decree Recenti, May 22, 1907. "Apostolic Delegates are not comprehended in the preceding article 3 of the Decree Recenti of May 22, 1907, so that Mass intentions can be sent to the aforesaid Reverend Delegates with the respective alms, that they may distribute them only to Prelates and priests of their Delegation. Superiors of Orders and Religious Institutes can directly and specifically send Mass intentions with the respective alms to their own religious subjects, but not to the rest." S. C. C., May 22, 1907.

Alms of Masses to be celebrated by missionaries in Eastern regions, and everywhere, must be sent, as before, to the S. Congregation de Propaganda Fide, or also to Apostolic Delegates, who can hand them over only to their own prelates and priests; likewise to the Moderators of religious institutes, who will be able to send them on to their subjects, but not to others. S. C. C., Sept. 9, 1907. "1. If any wish to send Masses, of which there is an overflowing abundance, to Churches of the Eastern rites, they can do this not only through this S. Congregation, as is prescribed in the Decree Recenti of the S. C. C., May 22, 1907, but also through the Reverend Apostolic Delegates established in Eastern regions. In that case it is necessary to signify to them how many Masses and what sum of stipends must be handed over to Eastern Prelates existing within the scope of each Delegation. "2. It is in no way licit to send alms to laymen, who afterward distribute them to priests who will celebrate Masses. "3. Nor is it licit to commit the celebration of Masses directly to Eastern presbyters. "4. It is also forbidden to send alms directly to Superiors of Eastern Religious Congregations. "5. Indeed neither is it licit to commit Masses directly to Eastern Prelates who are either titular Bishops or simple Patriarchal Vicars. "6. But if it concerns Prelates having ordinary episcopal jurisdiction in the East, Mass intentions with the relative alms can be sent directly by Bishops and Priests to those Prelates themselves for the necessities only of priests subject to them, as the S. C. C. declared on March 18, 1908. But lest from several places at the same time many alms flow together into one and the same Diocese, which would bring with it an excessive delay in the celebration of Masses, therefore one who commits alms to some Eastern Prelate should also make the Apostolic Delegate of the region certain of the number of Masses, to whom it belongs to watch that the Masses be celebrated with the solicitude which is fitting." Instruction Cum plures, S. C. de Prop. Fide, July 15, 1908; Monit. Eccles. vol. 20, p. 439.

The print's appendix has more on this paragraph: [Decree of the Sacred Congregation of the Council *Ut debita*, May 11, 1904](/manuals/bucceroni/decree-of-the-sacred-congregation-of-the-council-ut-debita-may-11-1904) and [On the Satisfaction of Masses](/manuals/bucceroni/on-the-satisfaction-of-masses). (ed.)

628 Can a priest to whom a rich stipend is offered for today's Mass, while retaining this, ask another priest to celebrate for him, promising to celebrate on the following day for the same person for whom the other is going to celebrate for the ordinary alms? - Resp. In the negative, if this is done often, or deliberately, namely by studied seeking of a richer stipend. For this bears before itself a certain appearance of trade and of base profit on the occasion of Masses. This is confirmed from S. C. C., May 6, 1865; A. S. S. vol. 2, p. 203; vol. 3, p. 98. - If it concerns some occurring case, it is controverted. "Concina rightly denies it," says St. Alphonsus 322, "because this could not be excused from the appearance of base commerce; nevertheless he rightly does not dare to condemn it of grave sin.... La Croix and Mazzotta affirm it, because this would not be retaining part of the price, which the Pontiff condemned, but only exchanging Masses and days." This latter opinion is altogether probable by the solidity of its reason and the weight of authority, and is approved by the very common practice of pious priests. Nor indeed is any prohibition of this case contained in the Decree Ut debita. Except, however, if the one giving the alms is reasonably and gravely unwilling that the Mass be celebrated by another. L. 321.

629 Is one bound by stipend to celebrate on a privileged altar for a deceased person required to read a Requiem Mass when the rite permits it? - Resp. This has been declared several times. S. R. C., Aug. 27, 1836, Rennes, ad 5. But now, after the Decree of the Holy Office of Feb. 19, 1913, a Requiem Mass, or a Mass of the feria or vigil with the proper prayer of the deceased, is no longer required. Yet this is laudably done, when it is licit and fitting for the sake of piety toward the deceased. - L. 339; E. M.

630 Does one bound by stipend to read a Requiem Mass, or a votive Mass, satisfy if he says another Mass? - Resp. In the affirmative. The reason is that the Mass is the same as regards substance; and if a just reason is present, there will be no sin. Except unless the quality of the Mass was strictly prescribed because of some peculiar reason. Hence, if the Rubrics do not permit that day a Requiem or votive Mass to be read, the Mass of the day must be read, and thus the obligation is truly satisfied by celebrating Mass conformable to the Office. S. R. C., Aug. 5, 1662; Mar. 3, 1761, ad 7; Apr. 23, 1875, de Venezuela; June 13, 1899, Plur. Dioeces., ad 4, n. 4031; L. 328, 422; St. Thomas 4, dist. 45, q. 2, a. 3, q. 1 ad 5; E. M.

It is not prohibited to apply a Requiem Mass for the living. Yet it cannot be applied for the living so that it may avail for them, not while living, but after their death.

631 Can a stipend be received for a Mass to be celebrated on the day of the Commemoration of all the faithful departed? And for the three Masses of the Nativity of Our Lord Jesus Christ? - Resp. To the first, in the affirmative. The reason is that not all priests are bound on this day to apply Mass for all the dead; indeed they are not obliged even to celebrate. Therefore they can apply Mass at will either for all the dead dwelling in Purgatory, or only for some. S. R. C., Aug. 4, 1663, n. 1275. But this being posited, nothing at all prevents a stipend from being accepted for the Mass. - L. 338.

Resp. To the second, in the affirmative. For this is prohibited by no special law.

632 Can priests of the Society of Jesus accept a stipend of Masses? - A priest of the Society can accept a stipend neither for himself nor for another for Masses which he reads. The same also must be asserted if it concerns any other sacred ministries whatever. This is clear from the Institute of the Society, Epitome Inst. Soc. Iesu, p. 2, c. 1, sect. 6, n. 27; p. 4, c. 2, sect. 1, n. 30. - If money is offered for Masses to a priest of the Society or to the Community, it can be admitted by the superior, not indeed with a rigorous obligation, but with a broad promise of saying some Masses, or even one or another each year from gratitude.

Likewise money can be accepted liberally, and in turn Masses can liberally be promised, yet so that the later promise is not as it were a compensation, or reciprocal payment as if for stipends, but the money is admitted under the mere title of alms; so that the offerer plainly understands that it cannot be accepted under another name, and that he himself gives it on this same basis. La Croix l. 4, n. 136 seqq.; l. 6, p. 2, n. 146; Lugo, Responsa Moralia, l. 4, disp. 30.

633 Resolutions: 1. A priest of the Society of Jesus, to whom money is offered for Masses to be read, can say to the offerer that he will read the Masses gratuitously for his intention, and in turn ask him that he be willing liberally to apply the offered money to this or that pious cause; thus the offerer will have a twofold fruit: namely, the ordinary fruit of the Mass, and then the fruit of cooperation toward that pious cause. - 2. Titius, a priest of the Society, can read Masses for the intention of Sempronius, a secular priest, who has accepted stipends for Masses to be read, when the latter can neither restore them nor satisfy for all the Masses, because in these circumstances Titius is judged to read gratuitously and from pure charity. - 3. If Titius, a priest of the Society, does not indeed receive the stipend, but nevertheless disposes concerning it, e.g., says to Caius: give the stipend to this poor man, and I will read the sacred rite for your intention; or if he says to Sempronius: you accept the stipend, and I will read the sacred rite in your place, he acts illicitly, because by thus disposing of the stipend through a certain tacit quasi-contract, "I do that you may give," he virtually accepts the stipend and gives it back to another; each of which is against the vow of poverty. - 4. If Paulus, a man of the Society, supplies for a chaplain bound from foundation in singing Mass, he by no means sins, although the chaplain receives his revenue, because he disposes concerning nothing. The same must be said if he preaches, or exercises another function for someone who receives the customary rights from it. - 5. If Sempronius, a pastor, having already accepted a stipend, asks Titius, a priest of the Society, to supply for him in reading Mass, Titius will licitly supply, provided he disposes nothing concerning the stipend. The reason is that the stipend is not received by Titius even virtually, since he disposes nothing concerning it, and it is altogether indifferent to him who gave the stipend by whom the Mass is read.

This is confirmed: If Titius, about to go to Paris, in favor of Sempronius, gratuitously carried letters which Sempronius had been hired for a wage to carry, Titius would certainly not act against poverty, nor would he be judged to acquire that wage for himself and donate it to Sempronius. Therefore similarly in our case. - La Croix l. 4, nn. 138, 139; l. 6, p. 2, n. 146.

634 What is the obligation in the Society of Jesus as regards Masses and prayers customarily enjoined? - Religious of the Society who do not pay the prescribed prayers and Masses, speaking per se, do not sin, because no rigorous precept is given; for there is no other obligation except from the rule, which per se does not oblige under sin. But superiors will sin if from negligence they do not take care that those be designated who celebrate Masses or pray, especially for benefactors and founders. But those who have Masses to be read read by others do not satisfy the rule, because it is a personal burden. Nevertheless, he satisfies who asks another to celebrate today or this week in his place, with himself compensating on another day or another week.

Likewise those satisfy who, foreseeing difficulties for the following week, anticipate the sacred rites in the week which precedes. - Masses enjoined for the dead of the Society, whether they are determined by the general Constitutions of the Order, or from particular rules, or from the prescription of superiors, introduce no other obligation than that of a simple rule or simple ordinance, and therefore they oblige neither under grave nor under light sin per se, a special precept always excluded. - Masses affixed to time, e.g., those which must be read each week or each month, if they could not be celebrated at this time because of impediment or illness, do not necessarily have to be supplied afterward, but can be omitted. On the contrary, if they were omitted from negligence, they must afterward be supplied. La Croix ib., n. 171. - If Masses or prayers are indicated for an indefinite time, it is enough to say them for two or three months. La Croix l. 6, p. 2, n. 168 seqq.; Pellizzarius tom. 1, tr. 5, c. 9, n. 12; Suarez, de Relig., tr. 10, l. 8, c. 2, n. 5.


VII. Various Adjuncts of Mass

635 On what days and at what hour is it licit to celebrate? - On Thursday of Holy Week and Holy Saturday only the solemn Mass is permitted to be celebrated in churches in which the Most Holy Sacrament is reserved. On Holy Saturday it is to be celebrated in parish churches because of the blessing of the font, where it exists. Decree of Clement XI, Mar. 15, 1712; S. R. C., Dec. 19, 1654, n. 980; Feb. 12, 1690, n. 1822; June 14, 1659, n. 1120; Sept. 4, 1875, n. 3366; Benedict XIV, Note 38; L. 350. Nevertheless, where the custom is in force that the pastor celebrate on these days, it is to be tolerated. And thus according to the Ambrosian Rite a low Mass by only one priest is permitted. S. R. C., July 18, 1902. - Moreover, in rural parishes in which three or at least four clerics cannot be had for carrying out the sacred functions on Friday and Holy Saturday, with lesser solemnity, according to the small Ritual of Benedict XIII, S. R. C., July 28, 1821, n. 2616, pastors, with the license of the Bishop, which in many places is not sought, to be obtained each year, can celebrate low Mass on Thursday in the Supper of the Lord, before the Conventual Mass begins in the Cathedral or Mother church. Likewise it is licit on Thursday in the Supper of the Lord for Cardinals, cf. vol. 1, n. 260 bis, 3, and also for the Superior of Regulars, properly so called, to celebrate in a private oratory, and, if an oratory is lacking, in the church, with doors closed, in order to minister Communion to the religious. S. R. C., Aug. 31, 1839, n. 2799; Dec. 9, 1899, n. 4049. And if on that day there falls a feast of precept of St. Joseph, or of the Virgin greeted by the Angel, or of the principal Patron, it is licit to celebrate as many Masses as will be necessary by the command and judgment of the Bishop; but the ancient custom of Communion of the clergy in the solemn Mass must not be omitted. S. R. C., Sept. 12, 1716, n. 2240; Sept. 23, 1897, ad 1, n. 2769; Sept. 26, 1868, n. 3179. But on Friday of Holy Week it is altogether prohibited under grave sin to celebrate. But in all churches in which on Thursday in the Supper of the Lord the customary function was had, the Mass of the Presanctified must be celebrated, which is not a true Mass, but only the Communion of the priest. S. R. C., Dec. 9, 1899, n. 4049. - With these days excepted, it is permitted to celebrate daily. - Decree of Clement XI, Mar. 15, 1712; S. R. C., Sept. 13, 1692, n. 1883; Jan. 10, 1693, ad 6, n. 1890; Mar. 9, 1877, n. 3414; L. 349, 350.

By decree of the S. R. C., Dec. 10, 1703, it was established that all the functions of Holy Week are not rights merely parochial. S. C. de Prop. Fide, Aug. 10, 1841, Collect. vol. 1, n. 936.

The Memoriale Rituum of Benedict XIII is to be used in the more solemn functions throughout the year by pastors in smaller Parishes in which clergy are not present. According to this Memoriale, the functions of Holy Week and other similar functions cannot be performed in smaller non-parochial churches and oratories of Regulars and Nuns without faculty of the Holy See. By special indult it can be used in non-parochial churches in which the conditions of small churches are verified, in Latin America and the Philippine Islands.

Holy Week: The sacred functions proper to this week are not exclusively parochial, and therefore can be permitted by Bishops in churches in which the Most Holy Sacrament is reserved. S. R. C., Jan. 12, 1704, ad 7, n. 2123; May 9, 1884, ad 1, n. 3608.

In the Supper of the Lord, there is an obligation of celebrating Mass in Cathedral Churches, and all Canons are bound to receive Communion from the hand of the Bishop; and all of the clergy serving the pontifical Mass are bound to receive sacred Communion from the hand of the celebrant.

Holy Saturday: Private Masses are prohibited on this day. Sacred Communion can be distributed to the faithful on this day during the solemnities of Masses and after them.

Private Mass can be said at any hour from dawn until noon. Rubrics of the Missal, de Defectibus, tit. 10, n. 1. Dawn is to be computed according to the variety of times. "But all agree that there is no fault in finishing Masses at dawn, and beginning them a little before noon; the reason is that the time both of dawn and of noon is not to be taken mathematically, but morally." L. 341. In the same way, the privilege of celebrating one hour before dawn or after noon must be understood of one hour before or after the time assigned for others not privileged; otherwise the privilege would be of little advantage. L. 346. - Where dawn is very late, or appears very early, a legitimate custom can be observed; and where it does not appear, it is licit to celebrate Mass from the beginning of civil and usual life. S. R. C., Sept. 18, 1634, n. 614; St. Thomas 3 p., q. 83, a. 2; E. M.; Council of Trent sess. 22, Decree de observ. et evit.; Benedict XIV, Inst. 13, 63.

At what hour the conventual and solemn Mass is to be celebrated, see in the General Rubrics of the Missal, tit. 15. Cf. here n. 225.

636 Does one sin gravely who celebrates before dawn or after noon? - Resp. In the affirmative, if he greatly anticipates or prolongs the time established by the Church; but otherwise if the change is slight; indeed, if a just cause is present, he will be free from every fault. But what change is considered notable is controverted. According to the more common and more probable opinion, it is not held grave unless the celebration is begun a whole hour before or after the established time. L. 343, 346.

On the night of the Nativity of Our Lord Jesus Christ it is licit to celebrate only the solemn Mass, and without indult of the Holy See it is not licit immediately afterward to celebrate the other two Masses. S. R. C., Apr. 20, 1641, n. 752; Sept. 18, 1781, n. 2520. Cf. Rubrics of the Roman Missal; E. M.

The indult of celebrating three Masses on the night of the Nativity has been granted to religious and pious houses and seminaries of clerics having a public or private oratory, with faculty of reserving the Most Holy Sacrament. Sacred Communion can be distributed, and hearing the Mass avails for all those standing by for satisfying the precept. But this is not licit except with closed doors, nor in churches or public oratories which serve for the public use of the faithful people. The same Indult has been granted to Cardinals.

637 When is it licit to anticipate or prolong the time of celebration? - It is licit to anticipate: 1. In necessity, e.g., so that Viaticum may be ministered to one dying, in which case it would be licit to celebrate even at midnight. 2. Where there is a reasonable custom, e.g., so that workers and servants may be able to hear the sacred rite very early in the morning. 3. By force of privilege, with permission of the Pope or Bishop. L. 343. - It is licit to prolong: "1. After the solemn Mass on a feast, if the solemn Mass is prolonged to an hour and more after noon, indeed probably even after two hours... lest a great part of the people lack Mass. 2. Because of a journey, for an hour after noon or before dawn. 3. Thus also because of the funeral of some nobleman, or a sermon, or a public supplication. 4. If the Bishop dispenses in some particular case from a reasonable cause. And La Croix rightly says that all superiors, privilege excluded, have the same faculty toward their own religious, since they are their Ordinaries." L. 344.

To complete Mass within a quarter hour is regularly grave, because in so brief a space of time the entire prayers cannot be recited and the rites completely performed and with due reverence, nor without scandal of the people. Mass ought neither to be shorter than a third part of an hour nor longer than half an hour, so that all things may be done duly and that it may not affect the people with weariness. L. n. 400.

638 Whether and under what conditions is it licit to celebrate Mass more than once in a day? - Outside the case of true necessity, it is not licit to repeat Mass. Except the day of the Nativity of the Lord, and, where the privilege has been granted, namely in Spain, Portugal, Latin America, the Philippine Islands, the Antilles, and the other islands of the Caribbean Sea, the day of the Commemoration of all the faithful departed. And regulars can accept three stipends, seculars only two, in Aragon, Catalonia, Valencia, and Majorca; only one in the remaining places. C. Consuluisti 3, de Celebrat. missar. But on the night of the Nativity no one, not even a pastor, is bound to celebrate three Masses, but can omit one at will. L. 351. - There is necessity if a pastor before the ablution is warned about communicating a sick person, and he has already received his host, and no other fasting priest is found, which however is scarcely practical. L. 351. Necessity more practically exists lest many lose the sacred rite on a feast day, e.g., if one pastor governs two distant parishes, if a part of the people cannot gather at the same church because of the distance of places, or at the same Mass because of the narrowness of the church. - This necessity of celebrating two Masses is to be recognized by the Bishop, according to those things which Benedict XIV has in Const. Declarasti nobis, Mar. 16, 1746, de Sacrif. miss., l. 3, cc. 5, 6, and permission is to be given by the Bishop. But what distance is needed, or what number of the faithful, so that Mass can be repeated, is left to the judgment of the Ordinary. And if they are distant by one mile, or there are twenty who otherwise would not satisfy the precept of the Church, he will be able, indeed he must, permit it. S. C. C., July 31, 1851; Jan. 12, 1847. - A pastor is bound to apply the second Mass for the people, just like the first, with no stipend accepted, on feast days in united parishes, except in the case in which the union of parishes is such that one parish altogether arises from it. Wherefore a pastor governing two parishes, and therefore celebrating twice, is bound to apply his Mass to each parish. On the contrary, a pastor celebrating twice in one and the same parish is bound to apply only one Mass for the people. - Never can an alms be received for celebrating the second Mass, even for pious causes, and whoever he may be who celebrates it; nor can the title of poverty or defect of revenues be alleged for receiving this alms. But if he suffers any inconvenience, he is not prohibited from demanding wages for it. S. C. C., Mar. 23, 1861; Feb. 22, 1862. - The celebrant, when he celebrates again, must be fasting; and therefore he does not receive the purification, but puts it into a prepared vessel. S. R. C., Mar. 11, 1828, n. 3068. A priest making Mass in two different churches on the same day can carry with himself the purification of the first Mass in some clean vessel to be carefully kept, so that he may receive it with the purification of the second Mass. S. R. C., May 9, 1893, ad 5, n. 3798. Cf. E. M. - St. Thomas 3 p., q. 83, a. 2 ad 5; Suarez disp. 83, sect. 3; Lugo, Responsa Moralia, l. 1, disp. 10, 12.

Sometimes, but much more rarely and with greater difficulty, faculty is granted for celebrating also a third Mass because of more special reasons of necessity. S. C. C., Dec. 20, 1879; Monit. Ecclesiast. vol. 12, p. 145 seq.

639 In what place is it licit to celebrate? - Commonly it is not licit to celebrate except in a church, and one consecrated or at least blessed, which is not polluted, execrated, or interdicted; or in an oratory dedicated only to divine worship; and upon an altar not execrated. Under grave sacrilege a consecrated altar, fixed or portable, is required. Trent sess. 22, Decree de Observ., etc.; L. 373. "In a church internally violated, unless it is first reconciled, it will not be licit under grave sin, except in necessity, with permission of the Bishop if he can be approached, otherwise without it, to celebrate or to bury the dead. But necessity is considered sufficient if the people have no other church where they may hear Mass. But if the church is polluted after the Canon has been begun, the priest certainly must continue the Mass." L. 361.

To celebrate Mass in the open air is grave, unless from a graver necessity and with license of the Ordinary, if it can be sought, e.g., if the church has collapsed, or if on a solemn feast it does not contain those who have gathered. C. 11, de Consecr.; Rubrics of the Missal; Lugo disp. 20, n. 48; L. 356.

Without Apostolic indult or privilege it is not licit to celebrate Mass at sea. S. R. C., Mar. 4, 1901, Vicenza. But when this Indult is had, it is necessary that the place where Mass is celebrated present nothing indecent or unbecoming. An Indult of this kind was granted to Cardinals, with due cautions observed. The same Indult was granted to Bishops of America, Oceania, and Australia coming to Rome or returning from Rome. S. R. C., June 30, 1908. But then it is necessary that the sea be calm and that there be no danger of spilling the sacred species from the chalice; and, if another priest is present, vested in surplice, he should assist the Prelate celebrating, and the place should be decent. Likewise to presbyter-chaplains of the Spanish Society of Transatlantic Navigation faculty was granted "of celebrating Mass at sea, with the assistance, however, if it can be done, of another priest vested in surplice, provided the sea is calm and there is no danger of irreverence; power also having been given to those who have assisted at Mass to approach the sacred synaxis... likewise of celebrating and admitting the faithful to sacred Communion, even in fulfillment of the Easter precept, on Thursday in the Supper of the Lord."

A Bishop can no longer, as formerly, grant faculty of celebrating in private homes, nor in a private oratory. Trent sess. 22, Decree de Observ. This is also clear from S. C. C., May 27, 1617; Jan. 23, 1847, in which it is said: it is not licit for any Bishop to grant licenses of this kind, not even for a passing act; this faculty is reserved to the Roman Pontiff alone. Yet an exception is made if grave and urgent causes are present, and only by way of a passing act. S. C. C., May 27, 1617; Aug. 27, 1836, Verona, ad 7; July 7, 1850; Dec. 20, 1855; L. 359. But at present this faculty has been enlarged by the following Response of the S. Congregation. "I. Whether and for what causes Ordinaries can permit by way of an act that the most holy Mass be celebrated outside a sacred place, in private homes. - Resp. To I, in the affirmative, from just and reasonable causes, by way of an act, not however in a bedroom, but in a decent place, with the other things to be observed by law being observed, and altogether gratuitously under whatever title." S. C. de Sacram., Dec. 22, 1912; A. A. S. vol. 4, p. 725.

A Bishop can indeed grant faculty of making the sacred rite in public oratories, Trent l. c., and of performing there the other sacred functions which are not strictly parochial. - St. Thomas 3 p., q. 83, a. 3; cf. vol. 1, n. 262; E. M.

The consecration of a church and altar is to be made by the Bishop of the place. Cardinals, however, can consecrate altars in the churches of their title. The consecration of a church consists in anointing with sacred chrism twelve crosses carved or painted on the walls of the Church, with the form of words. Wherefore the consecration adheres to the walls themselves of the Church; hence a church is not execrated if the plaster, intonaco, on which the crosses were painted, is removed from the whole church, or if the roof collapses. A church can be consecrated in reinforced concrete, provided the places of the twelve crosses and the parts of the principal door are of stone. S. R. C., Nov. 12, 1909. In the consecration of a church, the high altar must be consecrated; or, if this is lacking, a lesser or lateral altar can be consecrated. S. R. C., May 24, 1901, n. 4073. The consecration of a church in which the consecration of the altar has been omitted is valid, but not licit. S. R. C., May 19, 1896. But an altar can be consecrated without the church first being consecrated. The fast prescribed in the Roman Pontifical, as regards consecrations of churches, is of strict obligation for the Bishop consecrating and only for those who request that the church be consecrated for them. S. R. C., July 29, 1780; July 3, 1909. Latins cannot celebrate Mass, without a portable altar of stone, in the churches and on the altars of united Greeks, which are from cloth consecrated by the Greek Bishop with anointings and relics.

It is not licit to consecrate a church in whose subterranean part shows, after the manner of a theater, are to be performed for exercising youth; for the church with its subterranean part is consecrated by way of one thing. S. R. C., May 4, 1882, n. 3546, ad 1. Nor indeed is it licit in that subterranean part of the church to keep wines and other merely profane things. S. R. C., Aug. 31, 1867, ad 5, n. 3157; 639.

The print's appendix has more on this paragraph: [Notes to nn. 639 and 657 bis](/manuals/bucceroni/notes). (ed.)

640 In what oratories can Bishops give license of celebrating? - They can permit that this be done in every religious and pious place. But a religious place is called that in which works of religion, piety, and mercy are exercised, and which has been erected by the authority of the Bishop or of another ecclesiastical Prelate. Such are monasteries, any religious communities, seminaries, etc. But a pious place is called one which is constituted and deputed for works of piety and mercy, even without the authority of a Bishop or ecclesiastical prelate. Hence any hospitals and orphanages must be held as pious places, in which therefore the Bishop can permit the erection of an oratory, even if places of this kind were erected and constituted by civil power. Add also oratories to be erected in prisons. - Indeed the Bishop can permit that Mass be celebrated in these and other similar Oratories, to which by institute the Christian faithful approach for hearing Mass, even in fulfillment of the festal precept, with the master of the place consenting, and the authority of the Ordinary intervening. These Oratories are now called semi-public, so that they may be distinguished from public ones, in which access is open to all, and from private ones, which are constituted in private houses only for the convenience of some person or family. - In these oratories it can be celebrated with closed doors; nor is it necessary that the oratory be separated from other places by four walls, but for the fourth wall there can be arranged a cloth which is opened for the convenience of those hearing Mass. - Trent sess. 22, Decree de Observ., etc.; S. R. C., Mar. 8, 1879, n. 3484; Jan. 23, 1899, n. 4007; Oct. 18, 1901; L. 357; E. M.

Private oratories are neither consecrated nor solemnly blessed, but are blessed only by the simple blessing of a place. S. R. C., June 5, 1899, ad 6, n. 4025. Semi-public oratories can be blessed solemnly or only privately. S. R. C. l. c. ad 5. By a simple blessing they are not deputed perpetually to divine worship, as happens by solemn blessing, but only for the time in which the divine mysteries are celebrated in them. Wherefore afterward those places can be converted to profane uses.

Faculty must be obtained from the Holy See for erecting in pious Communities another oratory besides one principal oratory. S. R. C., Mar. 8, 1879, ad 2, Nevers, n. 3484.

641 How is a church polluted, and how must it be reconciled? - Resp. To the first. A church is polluted or violated when certain base or indecent actions and actions injurious to a sacred place are exercised in it, on account of which it is considered indecent that the immaculate Host be offered there and divine offices be celebrated until it is reconciled. Therefore the Church is polluted: 1. By homicide, voluntary, mortally evil, or at least injurious to ecclesiastical immunity. 2. By the shedding of human blood from a blow or a gravely injurious wound. 3. By illicit voluntary emission of human seed. 4. By the burial of one not baptized, or an unbeliever. Except more probably if he is a catechumen, because he is not judged an unbeliever. Likewise, if he is an infant whose parents are Christians, because then the parents desire Baptism for him. Thus Pichler, Gousset 310, against others. 5. By the burial of an excommunicated person to be avoided. - But for a church to be judged polluted, these crimes must be notorious, so that they can in no way be hidden. They must also be committed in the church itself, not only in the tower, roof, sacristy, or other places adhering to the church. C. 19, 20, 27, de Consecr. dist. 1; c. 4, 7, 10, de Consecr., etc.; c. un. h. t. in 6; c. 5, de Adulter.; S. R. C., Apr. 23, 1875, n. 3344; L. 362, 364. "Note the expression 'shedding of blood,' which signifies abundance.... Hence it does not violate if from a slight blow or wound, e.g., of the nostrils in a quarrel of boys, even abundant blood flows, because in this there is commonly no mortal sin." L. 365. - A church is not polluted "by desolation, heretical exercise, filth of men or of animals stabled there, etc., although it is fitting and practice has it that it be reconciled and washed by the Bishop, or at least a priest, with some ceremony; understand this likewise of an altar in a similar case." L. 367.

Resp. To the second. 1. If the church was only blessed, it can be reconciled by a priest delegated by the Bishop, with the customary prayers and with blessed water. But the water can be blessed by the priest himself. Indeed Benedict XIV, De Synodo, l. 13, c. 15, n. 2, says: "If the church was simply blessed, then the same Gregory IX, in c. Si ecclesia, de Consecr. eccl., established that, no delegation having first been obtained, a polluted church can be reconciled by a simple priest, with blessed water, which they call holy or lustral, being used." But S. R. C., July 8, 1904, in Nolana, responded that delegation of the Ordinary is necessary, as is had in the Roman Ritual, tit. 8, cap. 18. - 2. But if that church was consecrated, it must be reconciled by the Bishop himself, or by a priest delegated by the Pope according to the rite of the Roman Pontifical. Nevertheless, if the divine offices cannot be omitted without grave inconvenience, the Bishop, detained by some impediment, can delegate a priest to bless the church with a simple blessing, until he himself can reconcile and consecrate it. - 3. But private oratories, although blessed and deputed to worship, are not judged to be polluted, and therefore do not need reconciliation. Suarez disp. 8, sect. 4, n. 6; Lugo disp. 20, nn. 58, 59. - Giraldi p. 1, sect. 598; L. 362, 363; St. Thomas 3 p., q. 83, a. 3 ad 3; E. M.

642 How are a church, altar, and sacred vessels execrated, and how are they rendered fit again for worship? - "Execration is said to occur when a sacred thing loses its consecration, so that it must be consecrated anew, which happens when it is so destroyed that it loses its form and use." L. 368. - Now a church is judged to be execrated when it falls down or is destroyed totally or for the greatest part, so that it must be built anew, at least for the greater part. S. R. C., Aug. 31, 1872, n. 3269. "A church is not execrated if one part is destroyed after another. And this even if through intervals of weeks or days the whole church becomes new, because whatever part is added remains consecrated, since the more worthy greater thing draws to itself the less worthy. And this proceeds even if there is an intention of destroying the whole church, because that intention does not prevent the consecration from enduring. Nor if the roof falls, because the consecration is in the walls." L. 368. Likewise a church is not execrated if the whole coating of the walls, commonly intonaco, is removed even at once. For the consecration adheres to the whole church. S. R. C., May 4, 1882, n. 3545; May 19, 1896, n. 3907. - An execrated church must again be blessed or consecrated, according to the rite and form prescribed for the blessing or consecration of churches.

A fixed altar, whose mensa must consist of one and entire stone, loses consecration when the mensa or upper stone is removed from its support. S. R. C., May 15, 1819, n. 2599; May 19, 1896, n. 3907; Feb. 12, 1897, n. 3947; Nov. 10, 1906. Altars, whether portable or fixed, lose their consecration through an enormous fracture, or through violation of the tomb in which the sacred Relics are enclosed, or through the loss of the same Relics. S. R. C., Mar. 14, 1861, n. 3106. Nor does it suffice to bury other authentic Relics in them; rather, the altars must be consecrated again. S. R. C., Dec. 7, 1844, n. 2880.

Sacred vessels and other consecrated things are execrated when they lose their form and can no longer serve their use. Moreover, "the chalice and paten lose their consecration through new gilding, and thus they need a new consecration." S. R. C., June 14, 1845, n. 2889. A sacred vestment, of which a notable part has been torn, so that it cannot serve its due use, remains execrated, although it is immediately mended, because it has now lost its form. "To use sacred vestments, even worn out ones, for profane uses is mortal. Yet sacred vestments used in profane uses do not lose their blessing." L. 370, 371, 376.

When part of a church is polluted, the entire church is judged polluted, even with the adjacent cemetery. On the contrary, when the cemetery is polluted, the church is not polluted. But when the church is execrated, the cemetery is not therefore execrated, nor do the fixed and entire altars lose consecration. - St. Thomas 3 p., q. 83, a. 3 ad 2, ad 3, ad 4, ad 5; L. 367 seqq.; Suarez disp. 81, sect. 2; E. M.

642 bis. Note: The altar must be stone, consecrated, and adorned with three blessed cloths; this is required under grave sin for the celebration of Mass. - One altar is consecrated fixed, another consecrated portable, and finally another simply fixed by reason of the fixed structure of the whole altar, not by reason of the mensa upon which Mass is celebrated, which can be a portable sacred stone. - For the consecration of a fixed altar it is necessary that the upper mensa be immediately supported by stone columns placed beneath it, S. R. C., May 24, 1901; July 5, 1901, or that, with cement, the stone mensa in which the receptacle of relics is located be joined to the lower base. - For the valid consecration of a fixed or portable altar, it suffices that in the sepulcher there be enclosed Relics of one Martyr and of Confessors or Virgins, or of only one Martyr. S. R. C., Feb. 16, 1906; Apr. 13, 1867. - A fixed altar, otherwise than a portable one, is consecrated with a title, which cannot be changed without pontifical indult, and for which it by no means suffices that it be expressed behind in a glass tablet or in a window. S. R. C., Nov. 10, 1906. - Bodies must be distant from the altar by three cubits; and three cubits are almost one meter in length; and this distance of tombs from the altar suffices. S. R. C., Jan. 12, 1867. - The celebration of Mass cannot be permitted in chapels in which the prescribed distance of the altars from burial niches is not had. S. R. C., Jan. 12, 1899; June 19, 1908. - An altar can be consecrated in a church only blessed. But nothing is to be placed upon the altar which does not pertain to adorning it and to the sacrifice of the Mass. - All privileges of the portable altar granted before the Council of Trent and not afterward confirmed have been removed. - All Bishops, whether diocesan or titular, are honored with the same privilege which the Cardinal Fathers enjoy, namely that not only can they themselves celebrate Mass in the oratory of their own dwelling or on a portable altar wherever they stay, and permit another Mass for their own convenience, but also all the faithful hearing either of those Masses fulfill the precept of the Church as often as needed.

At papal altars, or at the greater altars of the Basilicas of the City, Mass cannot be celebrated by others than the Supreme Pontiff himself except by special faculty of the same Supreme Pontiff. A. A. S. vol. 5, p. 151.

The altar is also to be adorned with a frontal of the color, as far as possible, suitable to the feast of the day or Office. Thus it is prescribed by the Rubric. Hence St. Alphonsus n. 305 judges that it is required under venial sin. But if the altar is of marble, almost everywhere this is not observed, and in many places it is never used.

643 What things are required for celebrating Mass? - These are required: 1. a stone altar, fixed or portable, consecrated by a Bishop; 2. a triple cloth made of linen or hemp; 3. sacred vestments, or vestments blessed by the Ordinary; 4. a chalice and consecrated paten; 5. a corporal of linen or hemp, blessed by the Ordinary; 6. a pall likewise of linen or hemp; 7. a purificator of linen or hemp; 8. a missal with cushion; 9. a crucifix, not merely a cross; 10. two lighted candles of wax; 11. burse, veil, hand towel, glass cruets; 12. a male minister. - As it is grave or light to celebrate without some thing from these, so likewise it is grave or light to celebrate with it not blessed, if however it necessarily must be blessed, although in reality the indecency is less. Nor does it suffice that someone has already celebrated with these things not yet blessed. S. R. C., Aug. 31, 1867, n. 3162. - But as regards the candles, under grave sin they must be of wax. In private Masses it is not licit to light more than two wax candles, unless a Bishop celebrates, or unless some extraordinary solemnity, or Mass in place of a solemn or sung Mass, or exposition of the Most Holy Sacrament requires a greater number. Prelates lower than a Bishop cannot use more than two candles on the altar in a private Mass, neither a Canon nor a Vicar General. Collect. S. C. R. Ind. v. Candela. - Rubr. Rit. Serv., etc., tit. 1; de Defectibus, tit. 10, n. 1; St. Thomas 3 p., q. 83, a. 3; L. 378-389, 394; Benedict XIV, Const. Imposito nobis, Mar. 29, 1751, § 4; Pius VII, Const. Decet Romanos, IV Non. July 1823; S. R. C., Aug. 7, 1627, n. 441; Mar. 15, 1664, n. 1287; Dec. 14, 1904; E. M.

Priestly vestments, chasubles, stoles, maniples, albs, amices, cinctures, are blessed by the Bishop, or also by Regular Prelates by privilege, but only for their own churches.

The custom of using gold or silver cruets is tolerated. Nor is a small spoon prohibited for pouring water into the chalice. S. R. C., Apr. 28, 1866, n. 3149; Feb. 6, 1858, n. 3064.

643 bis. Wax: It is made by the labor of bees. For candles which must be of wax, it suffices that for the celebration of Mass they be for the greatest part of wax, according to the following Decree of the S. R. C., Dec. 14, 1904, n. 4147. "Bishops should take care according to their strength that the Paschal candle, the candle to be immersed in baptismal water, and the two candles to be lit at Masses be from beeswax at least in greatest part; but the matter of the other candles which are to be placed upon Altars ought to be from the same wax in the greater or a notable quantity. In this matter pastors and other rectors of churches and oratories can safely stand by the norms handed down by their respective Ordinaries; nor are private priests about to celebrate Mass bound anxiously to inquire about the quality of the candles." - Candles of stearin are prohibited for sacred use. S. R. C., nn. 2865, 3376, ad 3.

Bell: It is consecrated with oil of the infirm for the external anointing, and with chrism for the internal anointing, by a solemn blessing made by the Bishop. - Yet there is a threefold blessing of a bell. The solemn blessing which is had in the Roman Pontifical, to be made by the Bishop; another blessing which is had through a new formula, and for a bell for the use of a church or chapel, to be made by the Bishop or by his delegate, S. R. C., Jan. 22, 1908, n. 4211; but the third blessing is for a bell serving for profane use, S. R. C., Mar. 4, 1892, n. 3770; Appendix of the Roman Ritual. - The ringing of bells on Holy Saturday is not among parochial rights, but must be done by the more worthy church. S. R. C., Jan. 12, 1704, n. 2123. - A Bishop cannot prevent Regulars from celebrating Mass and ringing the bell before the parochial Mass.

During the divine offices laymen cannot remain within the presbytery, nor outside together with clerics. Collect. S. R. C. Ind. v. Presbyterium.

644 What kind of sin is it to celebrate without chalice, paten, corporal, pall, purificator? - To celebrate without chalice and paten, unless from a most grave cause, is grave; without corporal, unless from a grave cause, is grave; without pall or purificator is light. - The purificator does not necessarily have to be blessed. S. R. C., Sept. 7, 1816, ad 12, 13, n. 2572. If a purificator cannot easily be had, it is probably licit to celebrate without it, and a clean little cloth can be used in its place, which afterward is not to be used for profane uses. - In necessity, if a pall is lacking, another corporal, or a purificator or burse, can be used. The pall more probably is to be blessed with the corporal by the same blessing, and it can be used for a corporal.

A pall covered with silken cloth and woven with gold is permitted, provided the linen pall joined beneath covers the chalice, and the upper cloth is not black or does not bear signs of death. - As it is grave to celebrate without a corporal, or without a blessed corporal, since it immediately touches the Body of Christ, unless grave necessity presses, so it is grave to celebrate with a very unclean corporal; but venial if it is not very unclean. Indeed in necessity, if the priest himself or others would otherwise have to omit the sacred rite of precept, there is no sin. The corporal can be silk or worked with gold at the edges; nor must it be blessed again after washing. - Rubr. Rit. serv., etc., tit. 1, n. 1; de Defectibus, tit. 10, n. 1; S. R. C., Sept. 4, 1880, ad 3, n. 3524; L. 376, 386-389; St. Thomas 3 p., q. 82, a. 3; q. 83, a. 3 ad 7, ad 8; E. M.

645 Must the chalice and paten be consecrated under grave sin or only under light sin; and from what material must they be made? - Resp. To the first.

They must be consecrated under mortal sin, for the precept concerns a grave matter. Gousset 323; L. 379.

Resp. To the second. At least the cup of the chalice must be gold, or silver, or tin, in case of necessity, gilded inside; not bronze or glass. A chalice of aluminum is permitted, with the prescribed conditions observed. But the Decrees of Sept. 1 and Dec. 6, 1866, have been struck from the new Collection. But it cannot be made of brass or copper. An indult was sometimes granted to missionaries of using chalices made from the metal commonly called cuivre blanc, or fashioned from white bronze. - The paten likewise must be of gold, or silver, or another solid metal, but always gilded. Rubr. Rit. serv., etc., tit. 1, de Praepar., etc., n. 1; de Defectibus, tit. 10, n. 1; St. Thomas 3 p., q. 83, a. 2 ad 6; Suppl., q. 37, a. 5; L. 370; Benedict XIV, Const. Etsi pastoralis, May 20, 1742; Const. Imposito nobis, Mar. 29, 1751; cf. 551; E. M.

646 Is the chalice execrated if the gilding perishes? - "Azor and others affirm it, because the immediate subject of consecration is taken away, since the whole anointing is made on the surface of the chalice. But Lugo disp. 20, n. 94, and others more probably deny it with the common opinion. The reason is that although the anointing is made only on the surface, nevertheless the whole mass of the chalice, or the whole chalice, and not only its surface, is consecrated." L. 370. Cf. 642.

647 Is it licit to celebrate without veil, hand towel, cushion, burse, and must these be blessed? Also without a cross, and must it be blessed? - Resp. To the first. "Busembaum rightly says that these are not blessed.... La Croix says that to celebrate without a veil, when none is had, is not a sin, for veil, hand towel, and cushion, he says, are required only for decency; and he judges the same concerning the burse with Sporer." L. 395. "If something from these is lacking, it can be borrowed from profane things suitably clean, and afterward returned to its previous use." L. 395.

Resp. To the second. Likewise it is light to celebrate without a cross; nor is it of precept that it be blessed. And Pignatelli teaches the same concerning all images to be placed on the altar. It must stand out between the candlesticks, so that it can easily be seen by the celebrant and by others. On an altar on which the Most Holy Sacrament is exposed, the cross can be exposed or not exposed according to the custom of each diocese. Benedict XIV, Const. Accepimus, July 16, 1746; S. C. C., Sept. 17, 1822; S. R. C., Sept. 2, 1741, n. 2365; L. 393. - Yet it is not licit to celebrate Mass before the Most Holy Sacrament publicly exposed without necessity, or grave cause, or special indult. Likewise it is not licit before the Most Holy Sacrament publicly exposed to distribute Communion at the same altar, either within or outside Mass.

S. R. C., May 11, 1878, ad 1, n. 3448; May 18, 1878, ad 3, n. 3449; Feb. 5, 1879, n. 3482; S. R. C., Sept. 4, 1880, ad 4, n. 3524. - E. M.

648 Is it ever licit to celebrate without a missal? What kind of missal is required? - "Under grave sin there is required a missal containing at least the canon.... But the very common opinion... probably says that sometimes a priest can celebrate without a missal, if he could not easily have one, and if from past experience the moral danger of erring were absent. Hence Lugo and others probably infer that a priest who, because of weakness of sight, recites the Mass from memory celebrates licitly," etc. L. 390. - But one must use his proper missal. Yet if someone celebrates Mass in another church, he can use both the Roman Missal and the missal of the regulars which the church uses, with the rites peculiar to Orders nevertheless excluded. S. R. C., July 9, 1895, n. 3862.

649 Do two cloths suffice, or one doubled? - "Suarez, Laymann, Holzmann, Palaus with Sa and Azor affirm it; likewise Bonacina, Henry, and Gobat cited by La Croix 322. Nevertheless I think one must not depart from the Rubric, which prescribes three cloths.... Yet Escobar and Roncaglia with Pasqualigo probably say that this does not exceed venial fault. But to celebrate without any cloth is not excused from mortal sin...; on the contrary, no fault is committed if there is grave necessity of celebrating thus." L. 375. That the upper cloth "reach to the ground," according to the rubric, "today is not in use." L. 375. But this custom is not sustained by S. R. C., June 9, 1899. - Rubr. de Defectibus, tit. 10, n. 1.

650 Must the cloths necessarily be blessed? - Resp. In the affirmative from the clear Rubric de Defectibus, tit. 10, n. 1. Yet Suarez and others deny it, saying that blessing is required only from decency. And St. Alphonsus says: "This opinion does not seem improbable because of the authority of these authors, especially Suarez, who testifies that the custom is to the contrary." L. 375. For the rest, "such a defect, as they probably say, does not exceed venial fault," from which "any reasonable cause" excuses. L. 373.

651 What kind of sin is it to celebrate without sacred vestments? - To celebrate without any sacred vestments, i.e., blessed ones, namely chasuble, stole, maniple, alb, amice, and cincture, at least regularly speaking, is never licit, even in necessity of receiving Viaticum. For the reverence due to this sacrament and sacrifice is a just cause why the Church does not permit this sacrament to be celebrated and ministered without sacred vestments, because of the grave inconveniences which can arise from this permission. At least regularly speaking: for if death is threatened unless the priest celebrates without sacred vestments, altar, or chalice, some say it is licit, others that it is not licit. Leo XII granted to the Apostolic Vicars in China the faculty of permitting priests to be able to celebrate without sacred vestments, in time of persecution, and especially when necessity of ministering the Most Holy Eucharist to the people or to the sick is urgent. Collect. S. C. de Prop. Fide, n. 853. - To celebrate without amice or cincture is a light sin, from which a just cause excuses; without stole and maniple, and probably without stole or maniple, unless in grave necessity, is grave; without alb or chasuble, unless in most grave necessity and scandal removed, is likewise grave.

The cincture probably is to be blessed by the Bishop. It is more suitable to use linen than silk. Wool can be used, and of the color of the vestments. But when it is grave not to use some sacred vestment, it is likewise grave to use it not blessed, unless grave and proportionate necessity excuses. For it is the same as if no vestment were used, since it becomes sacred only through blessing. Nonetheless, a somewhat lesser necessity excuses, for enough provision has been made for external decorum. - To make sacred vestments of profane ones, e.g., a chasuble from a woman's silk garment, is not prohibited. - In the Roman Ritual there is a blessing of priestly vestments in general; but in the Pontifical there is both a blessing in general and a special blessing of each vestment. But when an inferior priest having faculty blesses some priestly vestment, he must use the blessing of the Roman Ritual. S. R. C., Mar. 16, 1876, n. 3392. - La Croix 327, 328, 339, 392; L. 289, 367, 377; St. Thomas Suppl., q. 37, a. 5; q. 40, a. 2 ad 2, a. 7; Benedict XIV, Notification 21, n. 10; Pius VII, Brief Quo luctu.

Amices, albs, and towels, or little cloths, cannot be made from any other material than linen or hemp. S. R. C., May 15, 1819, n. 2600.

The cincture can be made from linen, or from wool, or silk, S. R. C., Jan. 22, 1701, n. 2067; Dec. 23, 1862, n. 3118, of the color of the vestments, n. 2194 ad 3. - Chasubles, stoles, and maniples cannot be made from linen cloth or cotton, commonly percale, dyed or painted with the prescribed colors. S. R. C., Sept. 23, 1837, n. 2769.

652 Is the color of the vestments of precept? - "Tamburini, Quarti, Diana with Homobonus, likewise Suarez and Aversa cited by La Croix 340, deny it... but Sporer and Quarti contradict this. And I think this is more probable.... Yet Sporer and Quarti rightly judge that this Rubric does not oblige under grave sin unless scandal is present, for example if on the day of Easter or in any festal Mass whatever one celebrated in black vestments. Sporer adds that on whatever day it is better to make the sacred rite in any color than to omit it; hence he rightly says that a fortiori every reasonable cause excuses, as if vestments of the due color would not suffice for the concourse of priests." L. 378. According to the S. R. C., the color of the vestments is commanded to be observed.

Both the yellow and the blue color are prohibited. Vestments woven of gold can be used for white, red, or green color. S. R. C., Feb. 23, 1839, n. 2788; Dec. 5, 1868, n. 3191. - E. M.

653 What sort of sin is it to celebrate without a minister? - It is mortal, according to all. Nevertheless the doctors commonly say that it is lawful to celebrate without a minister when there is urgent necessity of administering Viaticum. Others grant the same so that the people may hear Mass of precept. In that case a minister could be used even though he does not know how to make the responses to the priest. At least a greater external decorum is preserved. - It is lawful for the celebrant to continue a Mass already begun without a minister, if the minister happens to be absent and does not return after a short time, especially if the oblation has already been made. If necessity urges, especially among nuns, it is permitted that a woman answer from a distance, provided that she does not immediately serve at the altar by handing the cruets. For this is prohibited under grave sin. C. Inhibendum 1, de Cohabit. cler.; S. R. C., Aug. 27, 1836, ad 8, n. 2745. And therefore, when necessity urges, it would be better to celebrate without a minister than with a woman serving. L. 391, 392; St. Thomas, 3 p., q. 83, a. 5, ad 12.

Two ministers are tolerated by reason of celebrity and solemnity. - E. M. "I. Can clerics initiated only by first tonsure, according to the mind of the decree of March 14, 1906, touch sacred vessels and sacred linens and prepare the chalice in the sacristy without a special indult? - Resp. In the affirmative. "II. Must all who wear the cassock, whether tonsured or not, according to the Rubrics of the Missal (Ritus servandus in celebratione Missae, tit. II, 1), put on a surplice while they serve Mass? "Resp. In the affirmative, unless, for laymen of some religious family, special approved statutes stand in the way." S. R. C., Nov. 23, 1906.

654 What sort of sin is it to celebrate without light? - "It is certain among all that to celebrate without any light is mortal, from C. Litteras, ult., de Celebr. miss.... And this even if the necessity of administering Viaticum urges.... If the light fails before the consecration, one must entirely desist from celebrating; otherwise if it fails after the consecration.... There is no obligation of lighting a third candle after the Sanctus; for so the common usage has it today.... Commonly and probably they say that it is lawful to celebrate with oil, or with tallow, in necessity.... But I do not approve what Pasq., Gob., and others say, with whom Suarez agrees, speaking of light from oil, namely that it is not illicit to celebrate with candles of oil or tallow, even from devotion alone, if others cannot be had: for this does not seem a sufficiently grave cause to excuse from mortal sin.... To celebrate with one single wax light I think more probably and more commonly to be only venial; from this, therefore, I think that any reasonable cause, even of devotion alone, scandal being excluded, excuses." L. 294; La-Croix 392 ff.; E. M.

But from the response of the S. R. C., Sept. 7, 1850, n. 2985, it does not appear so indecorous to celebrate without light that it would not be lawful even in the necessity of administering Viaticum; nor is it so less decorous to celebrate with a light other than wax that it would not be lawful to celebrate from devotion alone. For the Sacred Congregation at times permitted both to missionaries.

It cannot be tolerated that upon the altar, besides candles of wax, there be illumination from gas or from electric light. S. R. C., March 8, 1879; May 16, 1902. Likewise candles cannot be of stearin, or of whale-fat, commonly called spermaceti. But in a case of true necessity the S. C. R., Sept. 7, 1850, permitted candles made of oil or of whale-fat, which are commonly called spermaceti. E. M.

655 Is it lawful to celebrate with the head covered, without the cassock, without shoes? Is it lawful for canons to wear a ring? - Resp. To the first: it is not lawful to say Mass with the head covered by a skullcap, without permission of the Apostolic See. C. Nullus, de Cons., d. 1. Whether this is grave or light is disputed. But, scandal being excluded, it does not bind with grave inconvenience, and therefore it is lawful for one infirm or old, the Canon being excluded. - It is not lawful to celebrate with an artificial wig. But this has already fallen into disuse in many places. Cf. Ferraris, v. Coma adscititia. - Rubr. Rit. serv., tit. 1, n. 2 prescribes the cassock for the celebrant; nevertheless the obligation does not seem grave, and therefore a reasonable cause can excuse from it. - Nor likewise, from the same Rubric there, is it lawful to celebrate barefoot without cause, which would be only light. "Clerics, especially in sacred functions, must use stockings or footwear of the kind that approved clerics of the place or diocese publicly use." S. R. C., Aug. 31, 1872, n. 3268. - L. 396, 397, 398; Benedict XIV, Inst. 34, n. 14; de Syn., l. 11, c. 9.

Resp. To the second: in the negative, notwithstanding any custom whatever. S. R. C., April 11, 1840, n. 2805; March 9, 1894, n. 3821. - E. M.

656 Is it lawful to pronounce everything in a low voice or in a loud voice? - To pronounce in a low voice everything which is to be said secretly, so that one is neither heard by those standing around nor hears himself, contrary to what the Rubric prescribes, is probably not mortal. But this is not excused from venial fault, since in the Rubric it is expressly commanded that the celebrant pronounce in such a way that he hears himself. Nor is he excused from mortal sin who would so utter the words of consecration.

For there can be danger lest that sufficient sensible mode of pronouncing the words be lacking, so that they can be the form of the sacrament. - To recite in a low voice what is prescribed to be recited aloud is not mortal; but it can by no means be excused from venial sin, since the opposite is expressly prescribed in the Rubric. Nevertheless it is not necessary that the whole people hear, but it suffices that the attentive bystanders, namely those who are near the altar, be able to perceive what is read. But those things which by the Rubric are to be read in a clear voice can be read in a less elevated voice, lest other priests celebrating, for example in the same chapel, and others perhaps assisting at Masses there, be disturbed.

He also cannot be excused from venial sin who loudly pronounces in Mass what is to be said in a low voice, since this is against the Rubric, which prescribes that the priest hear himself and not be heard by those standing around. - "I would readily agree that he can sin mortally who would pronounce the words of consecration or a great part of the Canon so loudly that they could be heard at forty paces.... Outside this case I cannot recognize grave sin in this." L. 414-416. - Rubr. Rit. serv., etc.; La-Croix l. 6, p. 2, n. 439.

657 Is it lawful to change anything in Mass? - It is lawful to omit, add, or vary nothing. - To omit something of those things which in Mass are extraordinary and are not always said, such as Iudica me, the Gloria, commemorations, added collects, the Passion, Creed, Sequence, Tract, Preface, special Communicantes, special Hanc igitur, is not grave of itself, unless several things are omitted which make notable matter. To omit those things which are constantly said and are ordinary in Mass is grave of itself, unless lightness of matter excuses. The gravity of the matter is taken here both from quantity and from quality. And thus, as to those things which are contained in the Canon, which immediately touches the sacrifice, a small quantity suffices for grave fault. - Hence it is commonly asserted that it is grave to omit the Confession with the other things at the beginning of Mass, the prayers proper to the Mass, the Epistle, the Gospel, the Preface, the Offertory, ten or eight names of the Saints in the Canon, any prayer in the Canon, the Our Father, Libera nos, the breaking of the host, or its commingling with the Blood, many signs over the offerings, the purification of the paten and chalice after the consumption, etc. - It does not seem grave not to read privately the Gospel and Lesson in a solemn Mass; for they are sung by the deacon and subdeacon. But certainly it is a venial sin, since they are prescribed by the Rubric. - It is venial to omit only one of the three principal prayers, the Kyrie eleison, the Gospel of St. John at the end, one or another sign over the offerings, the striking of the breast, the washing of the fingers in Mass, wine in the purification of the chalice, the washing of the hands before Mass because of reverence for the sacrifice; after Mass it is no sin, as also to omit the prayers to be said according to the priest's opportunity before or after Mass. To omit them while putting on the vestments, according to the common opinion, is venial. For those prayers, as also that one when the priest washes his hands before Mass, are prayers to be said from the Rubric, whereas the prayers before Mass can only be recited according to the priest's opportunity; the same must be said of the prayers after Mass, which are a thanksgiving for the priest's devotion. To mangle words or to introduce syncopation, the sense being preserved and scandal excluded, is venial. It is also venial if the priest omits saying in a low voice in solemn Mass the things which are sung by the choir, since the priest and ministers in a Mass of this kind make one. L. 403-410.

St. Pius V admonishes that only as much wine be used for the purification as at the consecration, and that it be poured through the same part of the chalice through which the Blood was drunk.

To add is more gravely prohibited because of the danger of novelty and because it is expressly prohibited by the Bull of St. Pius V prefixed to the Missal. Wherefore, if something is added which is notable and which is not contained in the Missal, it is grave, even though it is done from devotion. "But if from importunate devotion several collects from the same Missal are added, or the Creed, or Gloria, Our Father, Hail Mary, or something similar, this does not exceed venial fault.... It would be mortal to add the Gloria and Creed in a Mass of Requiem; because this seems a sufficiently grave disorder." L. 411. To add from special devotion and for a just cause a commemoration of some Saint, or a collect for those in tribulation, for asking rain, etc., is not even a light sin; nevertheless it is always better to observe the Rubric, L. 412, "which permits several prayers at the will of the celebrant only in a Mass of a simple feast, or of a feria, or a private votive." S. R. C., July 17, 1895, ad 8, n. 3832.

To vary is grave or light according as a grave or light deformity arises from it in the rite. Wherefore it is grave to read the Gospel before the Epistle, La-Croix 437. But of itself it is light to read one Mass, prayer, epistle, gospel, preface, etc., for another. La-Croix 371; L. 409. - The Mass must agree with the Office, lest the worship of the Saint or Mystery be discordant, except on days on which votive Masses or Masses of the Dead are permitted, and saving the right of Masses of a feria or vigil according to the newest Rubrics, tit. 10, n. 2, or unless it is celebrated in another's church or oratory, whether public or semi-public. S. R. C., Dec. 9, 1895; March 14, 1896; May 23, 1896. - Scandal and contempt being excluded, it is not mortal to celebrate a votive or Requiem Mass on prohibited days. L. 420. - Here it must be noted that Masses of the Dead cannot be said during the Exposition of the Most Blessed Sacrament for the Forty Hours. L. 418. But when the Most Blessed Sacrament is exposed, even in a double Mass, a commemoration of it can be made. L. 411. - St. Thomas, 3 p., q. 83, aa. 4, 5; L. 418, 419, 421, 423, 424.

Note: privileged octaves are five, namely, the Nativity of the Lord, Epiphany, Easter, Pentecost, Corpus Christi. Privileged vigils are three, namely, the Nativity of the Lord, Epiphany, Pentecost. Privileged ferias are seven, namely, Ash Wednesday and all the ferias of Major Week. S. R. C., Sept. 28, 1675, n. 1549.

Mass in another's church. - A celebrant in his own church and in private oratories must use his own Calendar, saving the right of Masses of a feria or vigil according to the newest Rubrics, etc., as has already been said. "All and each priests, both secular and regular, coming to a church or public oratory, are altogether to celebrate Masses, whether of Saints or of Blesseds, even those proper to Regulars, in conformity with the Office of the same church or oratory, whether they are contained in the Roman Missal or in the Missal of Regulars; peculiar rites proper to Orders, however, being excluded," for example, PP. PP., O. S. B. "But if in the said church or oratory an Office of a rite lower than double is being performed, let each of the celebrants be free to perform a Mass of Requiem, or a votive Mass, or even one of the occurring feria; i.e., of a major feria, New Rubrics of the Missal, excepting nevertheless those days on which the aforesaid Masses are prohibited by the Rubrics of the Roman Missal or decrees of the S. R. C." Dec. 9, 1895.

A Mass conforming to the Office of the celebrant, even if it is votive with respect to the Calendar of the church where it is celebrated, "is not votive, nor to be said in the manner of a votive," March 14, 1896; that is, it is celebrated with Gloria in excelsis, etc., according to the Calendar of the celebrant.

In the prayer A cunctis, at the letter N., the Patron or Titular of that church where the celebration takes place is to be named, S. R. C., Sept. 23, 1837, n. 2769; and in a private oratory the Patron of the city or place, S. R. C., Sept. 12, 1840, n. 2814; and regulars can besides name their own holy Founder. S. R. C., Dec. 2, 1891, n. 3578.

On the Calendar to be used by priests in oratories of nuns. - Chaplains and other priests celebrating in the internal oratories of nuns are bound to celebrate Mass conforming to the office of the same oratory, because such oratories are not to be held as merely private. - S. R. C., May 16, 1901, n. 4072.

On priests of the Roman rite with respect to the Ambrosian rite. - I. Priests of the Roman rite celebrating in churches of the Ambrosian rite are to observe the Calendar of the Roman rite of their own diocese, provided that on the more solemn local days, for example, of the Title or Dedication of the Church, the principal Patron of the place, etc., they conform themselves, as to color and Mass, to the Calendar of the church in which they say Mass.

II. The same priests, when celebrating a parochial Mass on some occasion in those same churches, must follow the Ambrosian Calendar and rite.

III. This is also valid for Regulars, who by a grave precept of the Constitutions are bound to the Roman rite. - S. R. C., Jan. 10, 1902, n. 4088.

657 bis. Conventual Mass. - Its obligation has been reduced to one only, apart from those of the Nativity of Our Lord Jesus Christ and a few others. Constitution of Pius X, Divino afflatu, Rubr. serv., tit. 12, which reads as follows: "In churches in which there is an obligation of choir, only one Mass with the assistance of the choir members is always to be celebrated; and indeed of the Office of the day, unless the Rubrics dispose otherwise. Other Masses, which up to this time were celebrated with the aforesaid assistance, shall in future be read outside choir, after their proper Canonical Hour. Nevertheless there are excepted from this rule Masses in the greater and lesser Litanies, and Masses on the Feast of the Nativity of the Lord. Likewise there are excepted Masses on the anniversaries of the Creation and Coronation of the Supreme Pontiff, of the Election and Consecration or Translation of the Bishop, and also on the anniversary of the last deceased Bishop, and of all Bishops or Canons; and all Masses from foundation." "Although according to the new rubrics, tit. VIII, n. 2, the obligation of reciting in choir the office of the dead has ceased, nevertheless the rubric of the Missal, tit. V, nn. 1 and 2, concerning the Mass to be celebrated for the dead, must still be observed, whether in chant with the presence of the choir members, if it is a question of a conventual Mass, or read outside choir according to the new rubrics tit. XII." S. R. C., June 12, 1912, ad 7.

Moreover in the aforesaid rubric of the Missal these things are contained: "V. On Masses of the Dead. - 1. On the first day of any month (outside Advent, Lent, and Eastertide) not impeded by a double or semi-double office, the principal Mass is said generally for deceased priests, benefactors, and others. But if on that day there is a simple feast or feria which has its own Mass, or the Mass of the preceding Sunday is to be resumed, which was impeded, and within the week no other day occurs on which it can be resumed, then in cathedral and collegiate churches two Masses are said, one for the Dead, the other of the simple feast or the aforesaid feria. But in churches which are not cathedral or collegiate, let the Mass be said with a commemoration generally for the Dead. "2. Furthermore, on Monday of any week in which the office is of the feria, the principal Mass can be said for the Dead. But if there is a proper Mass of the feria or of a simple feast, or the Mass of the preceding Sunday is to be resumed, as above, in the Mass of the day let a commemoration be made, as was said, for the Dead. Lent, however, and the whole Easter season are excepted, and when during the year the office is double or semi-double; during these times the Conventual Mass for the Dead is not said, unless on the day of the burial of the deceased and on the anniversary for the Dead, nor is a commemoration made for them...." "A conventual Mass without chant can be considered as solemn, whether as regards collects, or as regards the prayers at the end of Mass, or as regards the number of candles lit on the altar.... Nevertheless in doubles of the second class the commemoration of a simple is not to be omitted, when by reason of solemnity another Mass is sung." S. R. C., Dec. 7, 1888, n. 3697; March 12, 1836, ad 7, n. 2740; Jan. 19, 1906.

Private Masses of a feria or vigil. - They are permitted on Lenten ferias, Ember Days, the second day of Rogations, and on vigils throughout the year, even on semi-double and double feasts, unless these are of the first or second class, with a commemoration of them. Rubr. serv., tit. 10, n. 2.

In this Mass of a feria or vigil, however, a third prayer must be added if the office recited was of semi-double rite; otherwise not, if it was of double rite. S. R. C., March 22, 1912, ad 5. "To forestall doubts which may arise over the right interpretation of tit. X, nn. 2 and 5 of the new rubrics.... the Sacred Congregation judged that the following declarations should be published: "1. Whenever on major ferias having their own Mass and on the other days of which tit. X, nn. 2 and 5 of the new rubrics speak, a Mass of the feria is celebrated, provided that it is in fact applied for the dead, the prayer for the dead for whose suffrage it is celebrated can be added, even if in it a commemoration of an occurring lesser or greater double feast must be made. "2. Such prayer for the dead does not in this case exclude prayers of the season, unless a commemoration of a double occurs. "3. When this prayer for the dead is added, attention is not to be paid to whether the number of prayers is odd or not. "4. This same prayer for the dead must always be recited in the penultimate place among the prayers prescribed or permitted that day by the rubrics, not counting collects imposed by the Ordinary. "5. The prayer for the dead for whose suffrage the Mass of the feria is applied can be added, even if on that day the rubrics prescribe the prayer Omnipotens sempiterne Deus for the living and the dead, or Fidelium for all the dead. "6. In order that the indulgence of a privileged altar may be duly and legitimately applied for the dead, it is necessary that on days on which it is permitted by the new rubrics the Mass of the feria be altogether celebrated, with the prayer added as above for the dead for whom the Mass itself is celebrated." S. R. C., June 12, 1912. Cf. the following decree of the Holy Office below.

Mass on Sunday. - In a Mass of Sunday, the color is always of Sunday. The Preface is of the Trinity, or of the Season, or of the octave of a feast of the Lord. Rubr. serv., tit. 10, n. 4.

When the office of the Second Sunday after Epiphany, according to the norm of the Decree of March 2, 1912, is anticipated on Jan. 16, and there also occurs a day within some octave, a commemoration of this octave must be made in the office of the same anticipated Mass. But the suffrage must not be added at Lauds nor the Prayers at Prime. S. R. C., March 22, 1912, ad 7, 8.

The third prayer of the season, on Sunday, in Mass, is omitted when there occurs a double, or an octave, or a day within an octave, and in Passiontide. Rubr. serv., tit. 7, n. 4; tit. 10, n. 1.

In doubles of the second class which do not have a proper Preface, when they occur on a lesser Sunday and at the same time on the octave day of some feast of the Lord or of the Blessed Virgin Mary or of the Apostles, the Preface to be used is the one which would be said in the Mass of Sunday. S. R. C., March 22, 1912, ad 6.

The proper Gospel must always be read at the end, when a commemoration has been made of a Sunday, feria, or vigil. Rubr. serv., tit. 10, n. 3.

Votive Mass. - In votive Masses which do not have a proper Preface, the Preface of the Office of St. Mary on Saturday is to be read, which has a commemoration in the same Masses. S. R. C., April 19, 1912, ad 11.

In votive Masses another Gospel is never read at the end except that of St. John, In principio, according to Rubr., tit. 12. - Cf. General Decree on votive Masses, June 30, 1896, n. 3922.

A private votive Mass can be said of the Most Holy Trinity, of the Holy Spirit, of the Name of Jesus, of the Most Blessed Sacrament, of the Sacred Heart of Jesus, of the Cross, of the Passion, of the Most Precious Blood, and not of other Mysteries nor of the Season.

It can besides be said of the Blessed Virgin Mary, by reading one of the five which are contained in the Missal, according to the quality of the time. Likewise the Mass of the Seven Sorrows of the Blessed Virgin Mary, and of her Immaculate Conception and of the Apparition of the Immaculate Blessed Virgin Mary, can be said. S. R. C., June 25, 1909, ad 11.

Even a private votive Mass can be said of any Saint recorded in the Roman Martyrology; not also of a Blessed, unless an office of him has been granted and, with the office, a special indult for a votive Mass. S. R. C., June 30, 1896, n. 1922.

At the discretion of the priest it can be read whenever the office is not double and it is not Sunday. But it is prohibited within the octaves of the Nativity, Epiphany, Easter, Pentecost, Corpus Christi; throughout the whole Lenten season; on Ember ferias; on the second feria of Rogations; on the days of Rogations, if the procession is made, in parochial churches which have one Mass; on vigils; on the Commemoration of All the Faithful Departed; on a feria on which the Mass of Sunday is to be anticipated or replaced. - S. R. C., June 21, 1620, n. 1403; Sept. 28, 1675, n. 1549; Aug. 31, 1680, n. 1649; Pius X, Constitution Divino afflatu, Rubr. serv., tit. 10, nn. 2, 5.

A solemn votive Mass for a grave matter, or a public matter of the Church, by appointment of the Ordinary, for example, on account of asking rain, etc., is prohibited on double feasts of the first class, on Sundays of the first class, Ash Wednesday, Major Week, the Vigils of the Nativity and of Pentecost. On these days, unless the identity of the mystery stands in the way, the prayer of the votive Mass is added under one conclusion with the first prayer, even if another commemoration is made. S. R. C., June 30, 1896, n. 2922.

In these Masses the Gloria and Creed are said, unless they are celebrated in violet color; and on Sunday, even in violet color, the Creed is said. The Preface is proper, or proper to the octave, or of the Season; otherwise the common Preface. Only one prayer is said, and the Last Gospel is that of St. John.

The votive Mass of the Sacred Heart of Jesus, which can be celebrated on the first Friday of any month in churches and oratories where in the morning, with the approval of the Ordinary, special exercises of piety are performed in honor of the Most Sacred Heart, has one prayer only, and has the Gloria and Creed, the Alleluia being omitted outside Eastertide at the Introit, Offertory, and Communion.

It is held as solemn; therefore after it the prayers prescribed by Leo XIII for private Masses are omitted. S. R. C., June 28, 1889, n. 2712; May 20, 1890, ad 1, n. 3731; Feb. 19, 1892, ad 3, n. 3769; May 20, 1892, n. 3773; Aug. 30, 1892, ad 1, n. 3792; June 8, 1911.

This Mass, however, is prohibited on feasts of the Lord; on the Vigil of Epiphany; on Friday in Parasceve; within the octaves of Epiphany, Easter, Pentecost, Corpus Christi; on the feast of the Purification of the Blessed Virgin Mary; on doubles of the first class; on feast days, even suppressed ones, in parochial churches which have even one Mass; on the Commemoration of All the Faithful Departed. S. R. C., June 28, 1888, n. 3712.

In the exposition of the Most Blessed Sacrament for the pious exercise of the Forty Hours, the votive Mass of the Most Blessed Sacrament is said. The Gloria and Creed are said, the Preface is of the Nativity, and every commemoration and collect is omitted. This Mass is regularly sung at the altar on which the Most Blessed Sacrament is to be exposed or is exposed. Within the octave of the Most Holy Body of Christ the Mass is of the same octave, with the sequence and one prayer, without commemorations and collects. - S. R. C., n. 1332, ad 7, 8.

Nevertheless the Mass of the current day is said with commemoration of the Most Blessed Sacrament under one conclusion, all commemorations and collects being omitted, on Sundays of the first and second class, on feasts of the first and second class, Ash Wednesday, the triduum of Major Week, all days of the octave of Easter, Pentecost, Epiphany, the Vigils of the Nativity and Pentecost, and a proper privileged octave. - But the commemoration of the Most Blessed Sacrament must be omitted if the feast of the first or second class, or the proper privileged octave, is of the Passion, of the Cross, of the Most Holy Redeemer, of the Most Precious Blood, of the Most Sacred Heart of Jesus. - If some feast of the first or second class occurs on Sunday, then in the second place the commemoration of Sunday is made and its Gospel is said at the end.

The votive Mass for peace, to be sung for the second day during the time of the Forty Hours Prayer, must be celebrated, insofar as it can be, according to the Clementine Instruction, at an altar on which the Most Blessed Sacrament is not reserved. Nevertheless outside Rome it can be supplied by another votive Mass from those contained in the Missal, at the judgment of the Bishop. S. R. C., May 9, 1857, ad 4, n. 3049.

The aforesaid Mass for peace is without Gloria and without Creed, with the prayer of the Most Blessed Sacrament under one conclusion. The Preface is common, or of the season, and at the elevation the little bell is not rung. On Sundays the commemoration of Sunday is added under one conclusion, and the Creed is said, and the Preface of the Trinity is said, unless another is to be said of the season. On excepted days, just mentioned in the paragraph "Nevertheless the Mass," the Mass is as above, with the prayer for Peace under one conclusion, the prayer of the Most Blessed Sacrament being omitted. Within the octave of the Most Holy Body of Christ the Mass is said as above in the paragraph "In the exposition," with the prayer for peace added under one conclusion.

Private Masses during the exposition of the Most Blessed Sacrament are said of the feast or of another current office, with the prayer of the Most Blessed Sacrament after the others prescribed by the Rubric; this, however, is omitted in doubles of the first and second class. S. R. C., Dec. 2, 1684, ad 4, n. 1744. In these Masses the little bell is not rung at the elevation. But the priest, passing before the Most Blessed Sacrament publicly exposed, first genuflects and then uncovers his head, adores, covers his head, and rises.

Votive Mass for spouses. - In it the Gloria and Creed are omitted, at the end Benedicamus Domino is said, and the Gospel of St. John; and three prayers are said. If it is celebrated on a double feast, only commemorations are made, and the third prayer of the season is omitted. S. R. C., May 1912.

On impeded days the Mass of the day is read with the commemoration for the spouses after the prescribed prayers; and after the Our Father and before the Blessing the proper prayers of the aforesaid Mass are recited.

When nuptials have been celebrated in a prohibited time and the spouses afterward seek the nuptial blessing, one need not wait for a day on which the votive Mass for spouses can be said; rather the nuptial blessing can be imparted within Mass, for example of a double feast of the second class, with the commemoration for the spouses. S. R. C., May 27, 1911.

The aforesaid Mass is prohibited on Sundays and double feasts of the first and second class, on feast days of precept, the Vigil of Pentecost, the whole octave of Pentecost, the whole octave of Epiphany, the whole octave of Corpus Christi, and other days excluding doubles of the second class, the Commemoration of All the Faithful Departed, and on Rogation days, if the Procession is made, in parochial churches which have only one Mass. S. R. C., July 28, 1911.

The Mass for bridegroom and bride must be omitted, and likewise the blessing of nuptials, if the woman is a widow and has previously received this blessing, S. R. C., June 30, 1896, n. 3922, or if the man passing to second nuptials has previously received the blessing, unless a custom is in force of imparting the blessing if only the man has received it. Holy Office, Feb. 28, 1912.

Mass for the Dead. - A solemn Mass, or one with chant, of Requiem on the day or for the day of death or burial, with the body present, unburied, or even buried, but not beyond two days, is prohibited on double feasts of the first class: Nativity, Epiphany, Easter, Ascension, Pentecost, but not also on Monday and Tuesday within the octaves of Easter and Pentecost; of the Most Holy Trinity; of the solemn Commemoration of the Body of Christ; and on the Sunday to which the external solemnity of the Commemoration of the Most Blessed Sacrament is transferred; - on the feasts of the Immaculate Conception, Annunciation, Assumption of the Blessed Virgin Mary; - on the Nativity of St. John the Baptist, on the Commemoration and solemnity of St. Joseph, on the feast of the holy Apostles Peter and Paul, All Saints, the Patron of the place, the Dedication and Titular of the church, the last triduum of Major Week, and during the time of exposition of the Most Blessed Sacrament. - It is prohibited besides on Ash Wednesday, on Sundays and feast days of precept, even suppressed, the Vigil of Pentecost if the blessing of the font must be made, and on the days of St. Mark and Rogations, if the procession is made, in parochial churches having only one Mass. S. R. C., March 3, 1761, ad 6, n. 2461; Dec. 7, 1844, ad 7, n. 2872; Jan. 27, 1883, n. 3570; Dec. 2, 1891, n. 3755; Feb. 13, 1892, ad 26, n. 3767; May 19, 1896, n. 3903; Jan. 12, 1897, ad 5, n. 3944; Jan. 15, 1897, n. 3946; Nov. 16, 1898, q. 1, ad 1, 2, 3, n. 4003; July 5, 1901, n. 4076; Jan. 8, 1904, n. 4130; July 28, 1911, ad 6, 7, n. 4274.

The body is considered present when a grave cause excuses its lack of presence, not only if it still remains unburied, but also if it has already been buried, but not beyond two days from the burial.

A solemn Mass, or Mass with chant, of Requiem on the day or for the day of death or burial can be sung, for the first time only after the death or after the report has been received, on the first day free from double feasts of the first or second class, and from Sundays or feasts of precept even suppressed, and excluding the Vigils of the Nativity, Epiphany, and Pentecost, days within the octaves of Nativity, Epiphany, Easter, Pentecost, and the solemn Commemoration of the Most Holy Body of Christ, Ash Wednesday, and the whole of Major Week. Constitution Divino afflatu, Rubr. serv., tit. 10, n. 5; S. R. C., July 28, 1911, ad 5.

In the same manner, that is, under the same clauses and conditions, a read exequial Mass for a poor deceased person is permitted as well as a Mass with chant. S. R. C., May 9, 1889, n. 4024.

By the day of death or burial is understood the whole space of time from death until burial, even if it is several days.

A solemn Mass or Mass with chant on the third, seventh, thirtieth, and anniversary day from death or burial, or on another stably determined day, if it is impeded on these days, can be anticipated or transferred to the first free day.

The aforesaid Mass is prohibited on Sundays and feasts of precept, even suppressed; in doubles of the first and second class; on the Vigils of the Nativity and Pentecost; within the octaves of Nativity, Epiphany, Easter, Pentecost, Corpus Christi; on Ash Wednesday; during the whole of Major Week; during solemn exposition of the Most Blessed Sacrament; on Rogation days, if the procession is made, in parochial churches having one Mass.

In lesser doubles, excepting these days just mentioned, anniversaries taken broadly, that is, not from the day of death or burial, which are customarily celebrated once in the year by Chapters, Communities, Confraternities, and other pious Societies for deceased confreres, can be celebrated. Similarly within the octave of All the Faithful Departed, anniversaries taken broadly can be celebrated for the piety of the faithful. Also in these Masses one prayer is said with the sequence. - S. R. C., Aug. 23, 1766, ad 1, 2, n. 2482; Dec. 2, 1891, n. 3753; Constitution Divino afflatu, Rubr. serv., tit. 10, n. 5.

Private Masses of the Dead on the day or for the day of death or burial, with the body present, unburied, or even buried, but not beyond two days, cannot be celebrated without application for the deceased whose body is physically or morally present. Nor can they be celebrated in churches and public oratories unless on the same day his funeral is held with an exequial Mass. S. C. R., Jan. 12, 1897, n. 3944, ad 3.

In churches and public and semi-public oratories of seminaries, colleges, and religious communities, private Masses can be read only once on one of the three days from death until burial. But in private oratories they can be read on all and each days from death until burial, provided that the body is still physically present in the house and it is not a prohibited day. S. R. C., May 16, 1902, n. 4096; Nov. 10, 1906, n. 4192.

For they are prohibited in doubles of the first and second class; on Sundays and feasts of precept, even suppressed; on the Vigils of the Nativity, Epiphany, and Pentecost; on the octave day of Epiphany and Corpus Christi; within the octaves of Easter and Pentecost; on Ash Wednesday; during the whole of Major Week; during solemn exposition of the Most Blessed Sacrament. - S. R. C., Jan. 12, 1897, ad 3, ad 4, ad 5, n. 3944; May 28, 1897, n. 3957; July 28, 1911, ad 5.

Other Masses for the Dead, whether solemn or private, are prohibited on Sundays; on double feasts, even not of precept; within the octaves of Nativity, Epiphany, Easter, Pentecost, Corpus Christi; on the Vigils of Nativity, Epiphany, Pentecost; during solemn exposition of the Most Blessed Sacrament; on Rogation days, if the procession is made, in parochial churches having only one Mass. - Private Masses are also prohibited on the ferias of Lent, except, in each week, the first day free from an office of double rite, on Ember Days, on the second day of Rogations, and also on other Vigils, and on days on which the Mass of Sunday is anticipated or replaced. Collection of the S. R. C., General Index, v. Missa privata de Requie; Constitution Divino afflatu, Rubr. serv., tit. 10, n. 2.

Nevertheless, in private Masses of the enumerated ferias and vigils (in the preceding paragraph), it will be lawful for a prayer to be added for the Dead for whom the sacrifice is applied, in the penultimate place, as the Rubric of the Missal permits; and thus the indulgence of the privileged altar can be gained. Pius X, Constitution Divino afflatu, Rubr. serv., tit. 10, n. 5. - Cf. the following decree of the Holy Office below.

But in churches or chapels of a cemetery, Masses of Requiem can be said on any day whatever, except, however, double feasts of the first or second class; Sundays and feasts of precept even suppressed; Vigils of the Nativity, Epiphany, Pentecost; Ash Wednesday; the whole of Major Week; and privileged octaves. - S. R. C., May 19, 1896, n. 3903.

In these daily Masses at least three prayers must be said: the first for the one for whom the application is made, the second at choice, the third is Fidelium. But if the Mass is celebrated for the dead in general, or it is not known whether it is for a deceased man or deceased woman, for one or several deceased, for the living or the dead, the prayers must be said which are provided in the Missal for daily Masses. S. R. C., June 30, 1896, n. 3920.

In the same daily Masses several prayers can be added, the odd number being preserved with the other prescribed prayers, and the prayer for all the Dead being assigned the last place. S. R. C., June 30, 1896, Decr. Geneven., n. 3920.

Decree on the quality of the Mass for gaining the indulgence of a privileged altar. - "For gaining the indulgence of what is called a privileged altar, in the future it is no longer required, under penalty of nullity, that a Mass of Requiem or of a feria or vigil with the prayer proper to the deceased be celebrated; nevertheless this is laudably done, when it is lawful and fitting, for the sake of piety toward the deceased." Holy Office, Feb. 19, 1913, A. A. S., vol. 5, p. 122.

Collects, Prayers. - Collects imposed by the Bishop, unless they have been prescribed by the Ordinary for a grave matter, are omitted in doubles of the first and second class, on Sundays of the first and second class, on the Vigils of the Nativity and Pentecost, within the octaves of Nativity, Epiphany, Easter, Pentecost, Corpus Christi, and whenever more than three prayers are prescribed by the Rubric. Rubr. serv., tit. 11.

The faculty of adding prayers in Mass up to seven in simples and ferials is not to be considered suppressed by the new Rubrics, which exclude collects when there is a fourth prayer. But if there are two collects, both must be added after the third prescribed prayer. S. R. C., March 22, 1912, ad 10, 11. "Collects imposed by the Bishop or Ordinary of the place, according to the new rubrics, tit. XI, must be omitted whenever in Mass more than three prayers prescribed by the rubric for that day are to be said. Therefore it is asked: Must collects be omitted when, in private Masses, after three prayers prescribed for that day, there has been added the prayer of the Most Holy Sacrament publicly exposed, or for the Pope or Bishop on the respective anniversaries of election, or consecration or coronation? Resp. In the affirmative." S. R. C., June 21, 1912, ad 5.

On the anniversary of the election and consecration of the Supreme Pontiff throughout the whole world, and of the Bishop in his own diocese, a collect is to be said. The anniversary of the election or translation of a Bishop, for the purpose of the Mass or Collect according to the Ceremonial of Bishops, l. 2, c. 35, is, from the decree of the S. R. C., Urbis et Orbis, Jan. 8, 1910: 1. for residential Bishops elected or translated in Consistory, the day of the Consistory; - 2. for residential Bishops elected or translated by Brief before the Consistory, the day of the date of the Apostolic Letters; - 3. for Coadjutor Bishops with future succession after the death of the one assisted, the day of the date of the Letters.

A collect imposed by the Bishop of the place is to be said even by Regulars, even by foreign priests. It is to be omitted in a conventual or solemn Mass. "Collects imposed by the Bishop or Ordinary of the place, which together with the prayers prescribed by the Rubric exceed the number seven, must be omitted." S. R. C., Jan. 19, 1906.

Inclination of the head at the name of a Saint on his vigil. - "On the vigil of the feast of some Saint whose name is contained in the Canon of the Mass, the celebrant must incline his head when he pronounces the same name, according to the Rubrics of the Missal concerning the Rite of celebrating Mass, tit. V, n. 2." S. R. C., Nov. 24, 1911.

Prayers at the end of Mass. - The prescribed prayers at the end of Mass are to be omitted if the Mass is celebrated with some solemnity, or if immediately and duly after the Mass, without the celebrant departing from the altar, some sacred function or pious exercise follows. S. R. C., June 20, 1913, A. A. S., vol. 5, p. 311.

Thanksgiving. - Priests, after the sacrifice of the Mass, reciting the prayer Obsecro te, dulcissime Domine, etc., and, unless impeded, on their knees, obtain, if duly disposed, remission of the defects and faults contracted in offering it, and an indulgence of three years. Holy Office, Aug. 29, 1912, A. A. S., vol. 4, p. 642.

The Passion in Mass. - It is not an ordinary part of Mass. A sick priest who otherwise could not celebrate Mass could omit it in the celebration of Mass, reading only the last part and celebrating privately to avoid scandal.

The Gospel. - It is an ordinary part of Mass, which it is grave to omit. A priest celebrating before a Cardinal, the Archbishop of the Province, or the Ordinary of the place, after the Gospel has been read, does not kiss the book nor say: Per evangelica dicta, but immediately begins the Creed or waits until the Bishop's chaplain, vested in surplice, or, if he is lacking, the minister, has brought the Missal to the Bishop to be kissed. Cerem. Episc., l. 1, c. 30, n. 1.

The blessing to be given by the priest at the end of Mass, from Rubr., tit. XII, n. 399: if the priest celebrates before the Supreme Pontiff, a Cardinal, Patriarch, Archbishop, or Bishop existing in his own Province, City, or Diocese, after saying Placeat, etc., he says: Benedicat vos omnipotens Deus, and, turning toward the Supreme Pontiff, kneeling, but toward a Cardinal and the others named above, with head inclined, he continues: Pater et Filius et Spiritus Sanctus, blessing those present on the side where the Pontiff, Cardinal, etc., is not present. But the blessing is to be given by the Bishop himself in a solemn Mass when he assists in his own diocese vested in cappa magna or cope.

Holy water. - In the last triduum of Major Week it is removed from the sacred vessels. The priest signs himself with it, if he can conveniently do so, when leaving the sacristy to celebrate Mass. Its sprinkling is to be made in collegiate churches before the conventual Mass on Sundays; on these days it can also be done in other churches, but it need not be. On Sundays the sprinkling of the people with blessed water is to be made at the rails of the presbytery. - It is numbered among the sacramentals.

The assistant priest, in solemn Mass, of itself is owed only to Bishops and other inferior Prelates while they are actually exercising pontifical functions. For a newly ordained priest an assistant priest is permitted, with cope without stole, and even with stole if there is a custom. A priest who gives assistance to a Bishop celebrating privately cannot wear the stole, unless likewise there is a custom.

657 ter. Chant, Music, Organ, Vernacular Language. - "Any vernacular songs whatever are altogether prohibited in all Masses which are celebrated either solemnly or only in chant; so that to the melodies which the Rubrics prescribe in the liturgical idiom, no one is permitted to add or mix in others.... While the Most Blessed Sacrament, whether under one species or the other, is elevated, the singers are altogether to be silent, according to the Rubrics, and together with the others they are to adore the Sacrament." S. R. C., May 22, 1894, General Decree n. 3827. Cf. S. R. C., Jan. 31, 1896, n. 3880. - E. M.

Women and girls are also prohibited from singing within or outside the enclosure of the choir in solemn Masses. S. R. C., Sept. 17, 1897, n. 3964. And Gregorian Chant is prescribed in churches. S. R. C., Jan. 8, 1904. But music according to the line of the Motu Proprio of Pius X, Nov. 22, 1903, is rightly admitted.

The present usage of assisting Gregorian chant with organs can be sustained, except only those parts of Offices and Masses which, according to the laws now in force, must be sung entirely without accompanying organs. And in a case of necessity, even in offices and Masses in which the sound of the organ is prohibited, it is lawful to use the organ only to accompany and sustain the chant, the organ being silent when the chant is silent, whether Gregorian or polyphonic chant is used. S. C. R., May 11, 1911; March 22, 1912. "Since in the Motu Proprio of our Most Holy Lord Pope Pius X, Inter pastoralis officii, on sacred music, Nov. 22, 1903, it is prescribed that 'care is to be taken that Gregorian chant be restored to the use of the people, so that, after the manner of the ancients, the faithful may contribute a more active part in celebrating the divine praises and mysteries,' it is asked: Will it be permitted to allow girls and women, sitting in benches assigned to them in the church separately from the men, to sing the invariable parts of the Mass in Gregorian chant; or at least, outside liturgical functions, to sing hymns or vernacular songs? "Resp. In the affirmative to both, and according to the mind. The mind is: 1. that among the Christian faithful men and boys, as far as can be done, contribute their part in celebrating the divine praises, women and girls nevertheless not being excluded, especially in their absence; and 2. that where a choral service is held, the exclusive singing of women, especially in cathedral churches, is not to be admitted, unless for a grave cause to be recognized by the Ordinary, and caution always being taken that any disorder be avoided." S. R. C., Jan. 17, 1908, ad 2. - "Men are to be altogether separated from women, any inconvenience being avoided, and the consciences of the Ordinaries being burdened concerning these things." S. R. C., Dec. 18, 1908. "Whether in solemn Mass and other functions, in churches in which there is a lack of an organ master or singers, even lay ones, it is lawful to use a machine commonly called a Gramophone for the strictly liturgical Gregorian chant of the variable parts of solemn Mass, hymns, and other canticles? Resp. In the negative."

Canticles in the vernacular idiom are prohibited in sacred functions, and therefore also in Masses celebrated with chant. Outside functions, however, and in the very Masses called private, the contrary custom is tolerated. S. R. C., Jan. 8, 1904. "Liturgical prayers and hymns, for example the Introit, Communion, the hymn Lauda Sion, cannot be sung by the choir of musicians in the vernacular language during a private Mass." S. R. C., March 31, 1909.

In the exposition of the Most Holy Sacrament of the Eucharist, the vernacular language can be used in canticles and prayers, unless it is a question of liturgical texts, for example Tantum ergo, the Litany of Loreto, etc. S. R. C., March 31, 1909.

As to the use of the Slavonic language in the sacred Liturgy, one must stand by the decree of the S. R. C., Dec. 18, 1906, by which the privilege is declared to be local, adhering to certain churches, and by no means personal, as though it pertained to certain priests. "It will be lawful for absolutely no one to introduce the Paleo-Slavonic language into the sacred liturgy in other churches, for any cause or pretext whatever. But if any secular or regular priest does otherwise, or attempts it, by that very fact he remains suspended from the celebration of Mass and the other sacred functions, until he obtains pardon from the Apostolic See."

658 Is it ever lawful to interrupt Mass? - It is never lawful to interrupt Mass essentially, or in such a way that the sacrifice begun remains truncated, unless a most grave or extreme necessity urges, as in the case of an imminent fire or of an enemy rushing in to kill; for then the priest, omitting the consecration of the chalice, could consume the host already consecrated, or carry it away with him while fleeing. But if he has completed both consecrations, let him immediately consume both species, if he can; or if he cannot, let him carry them with him, to be consumed very quickly in a nearby place. - Nor is it lawful to interrupt Mass accidentally, unless for a just cause before the oblation, for example, because of a sermon after the Gospel, because proclamations of banns are to be made. S. R. C., March 23, 1881, n. 3529.

Nor is it lawful to interrupt Mass except for a grave cause before the Canon, for example: 1. To receive a procession, in honor of an arriving Prince, or a crowd of pilgrims on a feast day, if otherwise they cannot hear Mass. And if the oblation has not been made, the priest can begin anew, so that they may hear the whole sacred rite. 2. If the priest remembers some impediment, e.g., that he is not fasting, or not in the state of grace, or is irregular, provided the Mass can be left without scandal or disgrace. - 3. If the church is polluted or one to be avoided arrives. - But it is not lawful to interrupt Mass once the Canon has begun, unless for a graver cause; and after the consecration has been completed, unless for a most grave cause, e.g., if a dying person must be baptized or absolved. But it is not lawful to administer other sacraments between the consecration and communion, because they are not of such great necessity. Nevertheless Holy Viaticum could be administered to a dying person who was nearby, so that the priest would not have to remove the sacred vestments. But for this it is also required that the celebrant not lose sight of the altar. S. R. C., Dec. 19, 1829, ad 1, n. 2672. Cf. S. R. C., Dec. 7, 1844, n. 2885; Feb. 7, 1874, n. 3322; May 11, 1878, ad 8, n. 3446. "Most theologians... permit a priest to interrupt Mass in order to administer extreme unction to a sick person near death to whom no other sacrament could be conferred." Benedict XIV, de Syn., l. 8, c. 6, n. 5; L. 728. - If Mass has been interrupted, if the celebrant returns shortly, it is to be resumed by him from the place where it was interrupted; but if after an hour, and the consecration had not yet been made, it must again be begun from the beginning. And if another priest completes the Mass begun by another after at least one consecration has been performed, he cannot then celebrate another Mass. S. R. C., Dec. 16, 1823, n. 2630. - L. 352, 353, 355; St. Thomas, 3 p., q. 83, a. 6, ad 1; Rubr. Miss., De defect.

659 Can a sick priest celebrate, although he cannot observe all the Rubrics? - Resp. In the affirmative, if he omits only a few and lighter ones, especially if he celebrates privately. Indeed several authors of weighty note permit an infirm celebrant even to use a cane, if he needs it. St. Alphonsus reports and approves these things, 492: "La-Croix says, l. 6, p. 2, n. 402, etc., that one who could not celebrate without a cane can lawfully use it. And Gobat adds that if someone could not celebrate unless leaning on the altar with both arms, he would lawfully celebrate thus privately, but not publicly, unless he did this from necessity. Nevertheless I think this does not exceed venial sin, from which he seems able to be excused who, because of infirmity, could not stand upright and wished to celebrate from his devotion, provided the wonder of the people is avoided. La-Croix, n. 427, etc., also says that if someone cannot elevate the host, but can do the remaining things, he can celebrate privately and even publicly, if necessity is present and the people are warned; but I think it is enough that the people merely be warned, if someone celebrates from devotion." - E. M.

660 Are the Rubrics of the Roman Missal preceptive? - Some are preceptive, some directive. Which are the former and which the latter is not sufficiently clear. The more common opinion holds that those are directive which hand down the things to be done or said before or after Mass, and that the others are preceptive; and therefore that these alone oblige according to the gravity of the matter. L. 385. Nevertheless there are not lacking those who think that those things which are contained under the title De Defectibus are doctrinal instructions, which oblige no more than the doctrine on which they are founded. Cf. Suarez, d. 83, s. 3. And if, while performing this mystery, some doubt occurs to someone, let him do what has less danger, St. Thomas, 3 p., q. 83, a. 6, ad 2; or what he has judged to be more expedient. This must always be kept before the eyes: that scandal be avoided. From the opinion of St. Alphonsus, Exam. ordin., 112, not all Rubrics to be observed outside Mass are merely directive, but only some. - Trent, sess. 22, C. 4, 5, 8; cc. 6, 7, 9; Decr. de Observ., etc., sess. 23, c. 5; S. R. C., Feb. 27, 1847, nn. 2928, 2932; St. Thomas, 3 p., q. 83, aa. 3, 4; Suarez, d. 84, s. 1; d. 85, s. 2; Diana, tr. 1, de Celebrat. missar., r. 235, n. 3; L. 401; E. M.

St. Pius V, in the Bull prefixed to the Missal, strictly commands in virtue of holy obedience that they read Mass according to the norm prescribed in the Missal; this precept is not had for the other things to be observed outside Mass. Therefore those Rubrics are preceptive which prescribe things to be observed in the very celebration of Mass, under grave or light obligation by reason of the matter. The rest are directive; nevertheless it is wrong to neglect them without cause with impunity. But if a reasonable excusing cause is present, there is no sin.


On Penance


I. On the Nature and Remote Matter of Penance

661 What is penance? - Penance is a virtue, and it is a sacrament. Under the first respect, it is a moral virtue inclining to hatred, abomination, or detestation of sin and to sorrow or sadness, insofar as sin is an offense and injury against God, namely insofar as it makes God turned away from us and indignant, on account of the due honor of God being harmed by reason of his supreme dominion; and consequently it inclines to the efficacious purpose of avoiding it in the future and of satisfying divine justice, so that God may be reconciled to us. Hence penance is a virtue pertaining to justice, as its potential part. Suarez, d. 2, s. 3, n. 4 ff.; Lugo, d. 2, nn. 50, 52; St. Thomas, 3 p., q. 85. - Hatred, because it is evil; sorrow, because it is present or because it is apprehended as present.

Under the other respect, it is a sacrament of the New Law instituted by Christ the Lord after the manner of a judgment, for remitting, through priestly absolution, sins committed after baptism to a man who is contrite and has confessed. After the manner of a judgment: for there is present the penitent, at once the accused, witness, and accuser, and the priest, the judge pronouncing sentence, who is held by the strictest obligation of secrecy. But this judgment tends toward absolving the accused and reconciling him with God. Hence the difference is evident between this sacramental judgment and a forensic judgment. - Florence, Decr. pro Arm.; Trent, sess. 14, C. 1, 2, 3, 4, cc. 1, 2, 3; Decree of the Holy Office Lamentabili, July 3, 1907, props. 46, 47; St. Thomas, 3 p., q. 84, a. 1; L. 246; E. M.

662 Is it lawful in the sacrament of penance to follow probable opinions? - Resp. In the affirmative, in those things which pertain to the judgment, provided the form of the judgment is preserved: for form gives being to the thing, and judgment pertains to the validity of the sacrament. And thus in those things which pertain to the integrity of Confession, to the jurisdiction of the confessor, etc., it is lawful to follow probable opinions. L. 468; H. A., tr. 16, n. 29. To jurisdiction, for when its probability stands, the Church supplies it. - In the negative in those things which pertain to the validity of the sacrament, because the sacrament would be exposed to the danger of nullity; except, however, in a case of necessity; for the sacraments are for men. Wherefore it is not lawful to follow probable opinions concerning the very substance of Confession and of contrition. For sins pertain to penance, as sacrament, under the generic aspect of sin; as judgment, as individual things in themselves; and the same must consequently be said of the Confession of sins. Hence Confession pertains to penance especially insofar as it is a judgment. Contrition, on the other hand, pertains to penance especially insofar as it is a sacrament. But satisfaction rather looks to integrity, since it is added extrinsically. Finally, in the words of absolution is contained the form of the sacrament and the sentence of the judgment. - Cf. 348.

663 Is the sacrament of penance necessary? - Resp. In the affirmative, for those who have fallen after baptism. It is necessary for justification both by necessity of precept and by necessity of means, at least in desire. Trent, sess. 6, C. 14; sess. 14, C. 2, 4, 5; St. Thomas, 3 p., q. 84, a. 5; q. 87, a. 6; Suppl., q. 6, a. 1. - Hence the sacrament of penance is customarily called the second plank after shipwreck. Trent, sess. 6, C. 14; St. Thomas, 3 p., q. 84, a. 6. - But since no actual sin can be remitted in this life without the virtue of penance, it is also evident that this virtue is altogether necessary for the justification of adults who have fallen after baptism. Trent, sess. 14, C. 4; St. Thomas, 3 p., q. 86, a. 2; q. 87, a. 1. - St. Thomas, Quodl. 4, a. 10; E. M.

664 What is the effect of the sacrament of penance? - The effect of this sacrament is absolution from sins and reconciliation with God, and, as a consequence, remission of eternal punishment. Florence, Decr. pro Arm.; Trent, sess. 14, C. 3, cc. 12, 15; sess. 6, C. 7; St. Thomas, 3 p., q. 86, aa. 3, 4, 6. "For him who through contrition has obtained remission of sins as to guilt, and consequently as to the debt of eternal punishment, which is dismissed together with guilt, by the power of the keys... grace is increased and temporal punishment is remitted, the debt of which had still remained after the remission of guilt, though not entirely, as in baptism, but a part of it.... By the power of the keys, which works in the sacrament of penance, not all punishment is remitted, but something of the temporal punishment whose debt could remain after absolution from eternal punishment; and not only from that punishment which the penitent has or undertakes from absolution in confessing... but also something is remitted of that punishment which is due in Purgatory, so that one absolved who dies before satisfaction is punished less in Purgatory than if he died before absolution." St. Thomas, 4 d. 18, q. 1, a. 3, q. 2. - E. M.

665 What are the parts of the sacrament of penance; what is their efficacy? - The parts of the sacrament of penance are, as in the other sacraments, matter and form. The form is the words of absolution which the priest pronounces. The matter or quasi-matter is the acts of the penitent, which are distinguished into three parts. The first is contrition of heart. The second is confession of mouth. The third is satisfaction. Florence, Decr. pro Arm.; Trent, sess. 14, C. 2, 3, c. 4. "Every sacrament produces its effect not only by the power of the form, but also by the power of the matter; for from both there is one sacrament.... Hence remission of guilt is the effect of penance principally indeed by the power of the keys, which the ministers have, from whose side that which is formal in this sacrament is received; but secondarily by the force of the acts of the penitent pertaining to the virtue of penance, nevertheless insofar as these acts are in some way ordered to the keys of the Church. And thus it is clear that remission of guilt is an effect of penance according as it is a virtue, but more principally according as it is a sacrament." St. Thomas, 3 p., q. 86, a. 6; q. 90, aa. 1, 2. - E. M.

666 What is the remote matter of the sacrament of penance? - The remote matter is all sins committed after baptism. But they are called the matter about which, because absolution is concerned with destroying them. - Necessary remote matter is all mortal sins committed after baptism and not yet directly remitted through the keys of the Church, even if already destroyed by perfect contrition, or inculpably omitted in a preceding Confession. Hence they must be manifested in the immediately following Confession, since they are not free matter but necessary; and therefore the penitent must necessarily be absolved from these, and a new penance must be imposed, even if someone confesses them immediately after absolution. L. 513. Nevertheless, as to sins omitted from forgetfulness or another just cause, there is no obligation to confess them as soon as possible, since they have already been destroyed, nor therefore is there danger to the soul in delay.

Wherefore their Confession can be deferred until, by force of another obligation, or spontaneously, someone confesses again. - Sufficient but free remote matter is all venial sins committed after baptism, and all sins, whether mortal or venial, already otherwise duly subjected to the keys of the Church. Their remission is confirmed and grace is increased. C. 12, de Poenit.; Extrav. 1, de Privileg.; 2, de Haeret.; Trent, sess. 14, C. 5, C. 7; prop. 11 condemned by Alexander VII; L. 425, 427. - For a certain greater security, besides ordinary light sins, it is expedient to add either some certain sin for which one grieves more vehemently, or at least a generic accusation of all the sins of one's past life. Reuter 202; Elbel 19. - St. Thomas, 3 p., q. 84, a. 2; E. M.

667 Resolutions: "Venial sins can be omitted, either all or some; likewise mortal sins once duly confessed, e.g., in a general Confession. In this, it is also not necessary to add to a mortal sin that it was committed after the last Confession..., unless some circumstance, e.g., one changing the species, or reservation of the case, or a proximate occasion of sinning, requires otherwise, and a sufficient penance is imposed." L. 425; St. Thomas, 4 d. 17, q. 3, a. 3, q. 5, ad 4; d. 18, q. 1, a. 3, q. 2, ad 4. - Insufficient matter consists in imperfections which are not sins: that someone did not do the good which he could have done, did not respond to divine inspirations in those things which are of mere counsel. La-Croix, l. 5, n. 211; L. 425. - The Confession of all lethal sins, certainly invalid, must necessarily be repeated. For all mortal sins must of themselves be subjected to the keys. Nevertheless, Confession need not be repeated unless its invalidity is morally certain. The reason is: 1. Because when an act has certainly been placed, if a doubt arises whether it was rightly placed, that rule of Law obtains: one must stand for the value of the act. 2. Because the obligation of the divine law concerning making Confession has already probably been satisfied. L. 505; La-Croix 1221; Elbel 263. "Even if through culpable mortal error you have omitted such a sin, e.g., of self-abuse, or its number, or another necessary circumstance, you are not therefore bound to repeat the intervening Confessions made in good faith and legitimately, in which from natural forgetfulness you did not confess that defect, since they were valid and remain valid." L. 503. - Lugo, d. 16, s. 2, §§ 1, 2.

668 What is the proximate matter of the sacrament of penance? - The proximate matter, from which, intrinsic and essential, consists in the acts of the penitent, namely contrition, Confession, and satisfaction to be accepted, which however, as to its execution, pertains to the integrity of the sacrament. Lugo, d. 12, n. 40. But these acts are called quasi-matter by Florence, Decr. pro Arm.; by Trent, sess. 14, C. 3; and by St. Thomas, 4 d. 18, q. 1, a. 3, q. 1; not because "they do not have the nature of true matter, but because they are not matter of that kind which is applied extrinsically, as water in baptism and chrism in confirmation." Roman Catechism, n. 13. Several, who with Scotus think that the whole substance of the sacrament consists in absolution alone, raise a doubt about the mind of St. Thomas, whom they affirm stands for them. But, to pass over other things now, this holy Doctor has it in 3 p., q. 84, a. 1, ad 1: "In those sacraments which have an effect corresponding to human acts, the sensible human acts themselves are in place of matter, as happens in penance and matrimony." Cf. ibid., ad 2, ad 3. And a. 2 of the same question: "The proximate matter of this sacrament is the acts of the penitent, whose matter is the sins for which he grieves, and which he confesses, and for which he satisfies." Cf. ibid., q. 90, aa. 1, 2. But from the Council of Trent the acts of the penitent are parts of this sacrament. Moreover, in chapter 2 it says that this sacrament is completed by matter and form, and in chapter 3 it assigns the form, namely the words of absolution. Therefore the acts of the penitent are the matter, which immediately there it calls quasi-matter.

669 Note: A sin is said to be directly remitted when it is remitted by the power of the keys of the Church. For this it is necessary that the penitent confess the sin and that the confessor have jurisdiction over it. It is said to be indirectly remitted when it is remitted by the power of sanctifying grace, which is infused in the sacrament of penance, because this grace is incompatible with any grave sin whatever, and one grave sin cannot be remitted without another. This has place when the sin has been inculpably omitted or reserved. La-Croix 597; L. 478, 504.

670 Are mortal sins committed in the very reception of baptism matter of this sacrament? - "They very commonly affirm it.... The reason is that these sins, although they are simultaneous in time with baptism, nevertheless by nature are posterior to it. - But the reason which they adduce... does not seem to prove conclusively... for the sin of fiction, namely if he were to receive baptism while existing in mortal sin without sorrow." L. 427. D'Annibale, ed. 3, p. 3, n. 301, generally denies it for all sins admitted in the very reception of baptism, and says this is the true opinion. The reason is that the material object of penance, from Trent, sess. 14, c. 2, is the sins which one has committed after he began to be subject to the Church through baptism; and the sin is completed by the fiction itself of the one feigning in his entrance into the Church.

But if the sin is continued for some space of time after baptism, it is already matter of penance. - St. Thomas, 3 p., q. 69, a. 10; 4 d. 4, q. 3, a. 2, q. 3; Lugo, d. 16, s. 1.

671 Must an adult to be baptized conditionally, in doubt about a preceding baptism, confess sins already accused? - Resp. In the negative. The reason is that those sins either are already destroyed if the prior baptism was valid; or if it was invalid, they are destroyed by the later valid baptism and are not matter of Confession. Reuter 118; E. M.

672 Must the aforesaid adult confess sins committed since the last Confession and not yet accused? - It is disputed. The first opinion affirms it, because the obligation of confessing sins urges whenever it is not established that they were committed before baptism. Wherefore, after the later baptism has been conferred, those sins are then to be accused. This is confirmed from the response of the Holy Office, Dec. 17, 1868. The second opinion denies it, because, given the probable invalidity of the prior baptism, those sins are probably not matter of Confession; and therefore there is no certainty about a certain obligation. The matter of Confession consists in sins committed after baptism. Therefore whenever it is not established that those sins were committed after baptism, the obligation of Confession is not established. In order that the obligation of Confession can be urged, sins committed after baptism must be proved. Trent, sess. 14, C. 2, 4. But if the prior baptism was in fact valid, those sins will be able to be remitted either through perfect contrition, or indirectly through absolution with attrition. Nor does the praised response of the Holy Office settle the controversy generally, because it was given for Neoconverts in England, on account of special reasons of that region. His Eminence the Cardinal Secretary of the Holy Office publicly declared at St. Apollinaris in 1897 that that response was not a general decree, when this question was being debated expressly in the customary conference of cases of conscience. This also D'Annibale, assessor of the Holy Office and afterward Cardinal, explicitly affirms, ed. 3, p. 3, n. 301, note 3. And the Plenary Council of Latin America, adopting the same rule of acting, since it well knew that that response was not a general decree, carefully added in a note: "having before the eyes the norm of the decrees of the Holy Office, July 17, 1715, and Dec. 2, 1874," Collect. S. C. de P. F., nn. 644, 957, which contain almost the same prescription as the praised response of the Holy Office, Dec. 17, 1868. Mention of that decree is in fact omitted, and in place of it another decree, still more particular, of June 17, 1715, is cited, to which the response of Dec. 17, 1868, refers itself. And those words "having before the eyes," etc., after I myself proposed them to His Eminence Cardinal Vives, President of that Council, were then added in the note without any difficulty, for precisely this reason, since they were lacking in the prior schema: that there should be no place for a false interpretation of the mind of the Council concerning the universality of the decree cited. - Hence, when there was doubt about the priestly ordination of a certain beneficed coadjutor with care of souls, the Holy Office, Jan. 17, 1900, decreed that the ordination was to be repeated under condition, that the Masses celebrated were to be supplied from the treasury of the Church, and it said nothing about Confessions heard being repeated by penitents. Cf. 674; La-Croix, l. 6, p. 1, n. 324; L. 473, 474, 505; Monit. Eccles., vol. 11, p. 523; vol. 12, p. 540 ff.; E. M.

Nor indeed can a demonstrative argument, as is evident of itself, be taken from the Instruction of the Holy Office, July 20, 1859, cf. Ferraris, Supplementum, v. Baptismus, n. 15, in which an order is established, if baptism is to be repeated under condition, that there be: 1. abjuration, or profession of faith; 2. conditional baptism; 3. sacramental Confession with conditional absolution.

Formal abjuration of the sect is to be made by heretics who are converted to the Catholic faith and are baptized under condition. But from those who have not yet completed the fourteenth year of age only profession of faith is required. Collect. S. C. de P. F., n. 1680.

672 bis. The adversaries object against the preceding opinion set forth that the decree of the Holy Office, Dec. 17, 1868, is universal by reason of the matter. The argument of the adversaries in fact does not prove what is intended, and contradicts itself. For if in fact in the case of doubtful baptism one must stand for its validity until its nullity is established, and consequently the one doubtfully baptized is certainly held by the laws of the Church, among which is the law of confessing sins committed after baptism, it would follow from this also that he cannot be baptized again even under condition, and that a layman doubtfully baptized, who after that baptism has committed no grave sin, can and must approach Holy Communion at Easter time. Indeed the parish priest and Bishop doubtfully baptized could and would have to celebrate Mass for the people, etc.

Moreover, what they say, that a very slight doubt suffices for repeating baptism, but does not suffice for exempting from the certain law of confession, is in fact nothing. For first, the doubt in the case is not always very slight. Moreover, in order for it to suffice for repeating baptism, there must be at least some true probability, in the lowest degree. And consequently the principle remains entire and unshaken: a doubtful law does not oblige.

Finally the response which is brought forward as unknown, S. C. de P. F., July 12, 1869, in fact was not unknown, but was already known by private knowledge. But that response also does not prove the matter, because it is not a decree of the Sacred Congregation de Propaganda Fide. And therefore it was not related in the first edition of the Collectanea of this Congregation. But in the other edition it was placed not in the series of decrees, but in a certain note. And besides, even in that response of July 12, 1869, Collectan. n. 1338, it is not said absolutely that the decree of Dec. 17, 1868, concerning the law of confession after repeated baptism by reason of the preceding doubt, is absolutely universal, but at most universal for neoconverts, of whom alone there is question in that decree and in the praised response. And the decrees in fact are always referred to Protestants converted to the Catholic faith. Cf. Ferraris, Supplementum, v. Baptismus, n. 15, and if they are read well, it will surely appear that they wholly cohere with those things which have been handed down here, and that it does not seem gratuitously asserted that they do not cohere.

673 Is a sin accused only in general ever sufficient matter of Confession, as to its validity and liceity, e.g., if someone says: I accuse myself of all the sins of my life? - Resp. In the affirmative as to validity. For all agree that, in order that sick persons at the point of death, soldiers when battle is imminent, sailors when shipwreck is imminent, etc., be validly absolved, some external sign of Confession is sufficient, e.g., the taking of the hand, striking of the breast, etc. But since the essence of the sacrament is not changed outside a case of necessity, but is always the same for various cases, both in a case of necessity and outside a case of necessity, the aforesaid Confession will be sufficient as to the validity of the sacrament.

La-Croix 620; Reuter 303; Lugo, d. 17, n. 8; L. 480, 481, 482, 486, 504. - It seems that the same must probably be affirmed also as to liceity, for, granted the certain validity of the sacrament, illicitness cannot arise from elsewhere than from a positive divine precept. But this precept is not had, as is clear from Trent, sess. 14, C. 5, according to which the divine precept of explaining sins both as to number and as to species is had only for grave sins not yet directly remitted through the keys of the Church. Therefore where grave sins necessarily to be accused in Confession are lacking, there is no remaining obligation to accuse sins both in a determinate number and in a definite species. Dicastillo, de Sacr. poenit., d. 9, n. 760 ff.; Apicella, Ai Confessori Studio sull'assoluzione, etc.; A. S. S., vol. 4, p. 320.

674 Is there an obligation of confessing doubtful sins? - There is no obligation of confessing a positively doubtful mortal sin, namely when "on both sides there are probable reasons that a mortal sin was or was not committed." Thus "the very common opinion.... The reason: each person can licitly conform himself to a truly probable opinion." L. 473.

There is likewise no obligation of confessing a mortal sin doubtfully committed, namely when there is no prudent reason for affirming that the said sin was committed. The reason is, "because Trent, sess. 14, C. 5, does not oblige penitents except to confess all mortal sins of which they have consciousness... which imports having certain knowledge of the sin; for conscience is nothing other than knowledge of the heart and practical judgment concerning a sin committed. But a doubtful conscience is neither knowledge nor judgment, but a suspension of judgment; hence he who has no reason that he committed it can by no means be said to have consciousness of sin." L. 474. And indeed, if according to the very common opinion there is no obligation of confessing a positively doubtful sin, namely when it can probably be affirmed that it was committed, although it can also probably be affirmed that it was not committed, how will an obligation be able to be present when it could not even probably be said that the sin was committed? Since such a doubt does not rest upon a solid foundation, it cannot arise except from vain suspicion and fear of a sin committed, as frequently happens to scrupulous and fearful consciences. Ithur., Cas. 44, nn. 15, 18, 20 ff.

If it is a question of a sin certainly committed, and certainly grave in itself or objectively, but there is doubt about the consent given and about sufficient advertence, the following rule is handed down by St. Alphonsus, 476: "Those who are of a fearful conscience must be exempted from the obligation of confessing doubtful mortal sins. For these, in doubt, can reasonably, indeed morally certainly, believe that they did not consent, because presumption is taken from what commonly happens.... Conversely, the opposite must be judged about one who is accustomed easily to fall into mortal sins, because in doubt he is presumed to have consented. For if he had resisted, he would certainly remember that effort which he brought upon himself to repel the temptation. Hence La-Croix rightly concludes, 612, that scarcely ever in men of this kind, whether of the first or second genus, is there given a merely negative doubt; for presumption founds a probability of consent given or dissent." Ithur., Cas. 44, n. 15 ff.

If it is a question of a sin doubtfully grave, namely in itself and objectively speaking of itself, there is no obligation of confessing such sins. For after diligence has been applied, one can form for himself a practical judgment from the very well-known rule "that there is no certain obligation where the offense is doubtful." L. 474. Speaking of itself; for he "who is certain about his evil action, and does not know how to discern whether it was mortal or not, is indeed bound to stand by the judgment of the confessor, whose office it is to discern between leprosy and leprosy." L. 474; St. Thomas, 4 d. 21, q. 1, a. 3, ad 3. But, scrupulous persons excepted, generally speaking, it is useful to confess doubtful sins, both for greater peace of conscience and so that the confessor, knowing the dangers in which the penitent is placed, can admonish him and suggest suitable remedies for avoiding them. L. 476.

If there is doubt whether someone has or has not confessed a mortal sin certainly committed, and the doubt is negative, he is certainly bound to confess it. For the law of Confession is certain, and no prudent reason suggests that it has been satisfied. But if the doubt is positive, St. Alphonsus, 427, holds that the penitent must confess it, "since the obligation of Confession is certain and the satisfaction doubtful." But Lugo, d. 16, nn. 58, 59, says: "All commonly teach that someone is not bound to confess that sin which he probably judges he has already confessed.... Nothing is more frequent among theologians than to excuse from repeating Confession one who confessed... according to some probable opinion concerning its validity." And St. Alphonsus himself handed this down, in the Roman edition of 1757, dedicated to Benedict XIV, l. 6, n. 477, as common doctrine.

The reason is clear: for although the general law is certain, nevertheless, with probable satisfaction of it standing, its obligation in the concrete, in the particular case, now becomes doubtful. Besides, the same holy Doctor adds in the same place "that one who was diligent in confessing his sins, if afterward he doubts whether he omitted some sin, after much time has elapsed since he committed it, is not bound to confess it, since in that case he can believe morally certainly that he has already confessed it.... If someone previously, from a bad habit, had fallen into several sins, and afterward has been truly converted through constant integrity of life, if then he doubts whether in a general or particular Confession made with due diligence he omitted some sin or circumstance, let the confessor forbid him even to think back over his past life." But scrupulous persons, as the doctors very commonly say, are never bound to confess past sins unless they are certain that they were mortal and certain that they have never confessed them. L. ibid.

674 bis. Whether one who has confessed a sin as doubtful must confess it again if he recognizes it as certain is disputed. - St. Alphonsus, 478, 504, affirms it, because that sin was not accused as to its individual substance; for the accusation of a certain sin is not included in the accusation of a doubtful sin. Thus several other grave theologians. Reuter 332, Tamb., Meth. conf., l. 2, c. 1, § 4, n. 24, and also several other grave theologians deny it, since that sin was directly remitted through the keys of the Church; therefore it is not to be subjected to the keys again. - "Sanchez, etc., very commonly and most probably say that if someone confesses a sin which neither he nor the confessor knew to be mortal, and afterward knows that it is mortal from its genus, he is not bound to confess it again. The reason is that in this case the penitent has already exposed his sin to the confessor as it then was in his conscience and now is; and in the present nothing new occurs except that he now knows the matter of that sin to be grave, which he previously did not know." L. 478, 500.

Strictly speaking, someone can approach the sacred synaxis, without a preceding Confession, with a doubtful or probable mortal sin. The reason is that Trent requires Confession before Communion only for those who are conscious of mortal sin. Hence a priest doubting whether he adhered to a bad thought, or judging probably that he did not adhere to it, can celebrate, contrition nevertheless having been made first, without Confession, although he has abundance of a confessor. Yet contrition should first be made, lest he rashly expose the sacrament to the danger of being frustrated of its effect, and perhaps in fact lack the fruit of the Eucharist; and lest Jesus Christ be exposed at least to material irreverence and dishonor, if perhaps, really coming into us, the soul is defiled by mortal sin.

At least; for there seems to be a certain formal irreverence in this, that someone knowingly and prudently receives Christ himself in himself while doubtfully approved. L. 475. In practice, however, Confession is to be counseled. - Lugo, d. 16, s. 2, §§ 3, 4.

675 If the penitent offers only doubtful sufficient matter, is the confessor bound to seek certain matter from the past life, so that he can absolve? - Resp. In the affirmative, if he wishes to absolve, because otherwise the sacrament would be exposed to the danger of nullity. Except unless a case occurs in which the penitent can be absolved conditionally, concerning which below. In the negative, if he does not wish to absolve, but to dismiss the penitent with only a blessing, because the penitent who does not bring certainly sufficient matter does not have a right to absolution. Likewise, if the penitent seems to have doubtful sorrow about venials alone, the confessor is not ordinarily bound to apply great diligence to move him to sorrow, although he would do this much better. But it would have to be said otherwise if it were a question of doubtful mortals, because of the danger to the penitent. - L. 432.

676 Must one who brings not necessary matter, but free and certain matter, necessarily be absolved? - Resp. In the affirmative, speaking of itself. The reason is that, on the one hand, the penitent duly disposed, after he has performed confession, has an acquired right to absolution; but on the other hand, the confessor has no right to grant or deny absolution according to his own judgment, and thus to defraud the penitent of those spiritual gifts of grace which follow absolution. L. 604.


II. On Contrition

677 What is contrition and how many kinds are there? - Contrition is sorrow of soul and detestation concerning sin committed, with the purpose of not sinning thereafter. Sorrow is displeasure and bitterness of soul; detestation is reprobation and condemnation of sin. Trent, sess. 14, C. 4; St. Thomas, 3 p., q. 85, a. 1, ad 3; Suppl., q. 1, a. 1. - One is perfect from the special motive of charity, and is customarily called contrition simply; another is imperfect from another motive, e.g., from consideration of the foulness of sin, from fear of hell and punishments, etc., and is customarily called attrition. Trent, ibid. - L. 435, 436; St. Thomas, 3 p., q. 87, a. 1; E. M.

678 What is the necessity of contrition? - Contrition, either perfect with the desire of the sacrament, or imperfect with the sacrament itself, is altogether necessary to the sinner by necessity of means for obtaining justification and salvation. But that desire is implicit in contrition itself, from the very institution of the sacrament of penance and the obligation of confessing sins; nor must it necessarily be explicit. Trent, sess. 14, C. 1, 4; sess. 6, C. 6, 14; St. Thomas, 3 p., q. 87, a. 1; L. 434. It is necessary besides by necessity of divine precept at some time in life, Luke 13:3, 5, and at the point of death, on account of the precept of obtaining the last end. L. 437. "Speaking of itself, a sinner delaying penance outside danger of death probably does not commit a special sin. The reason is that affirmative precepts, as St. Thomas teaches in 4 d. 17, q. 3, a. 1, q. 4, must have a determined time in which they must be fulfilled; but nowhere is it established what time is determined for satisfying this precept of contrition. Hence the same holy Doctor, 2. 2, q. 14, a. 2, said that final impenitence is not a special sin, in these words: impenitence, not indeed in that mode in which it means permanence in sin until death..., in this way would not be a special sin, but a certain circumstance of sin, etc. Nevertheless that is indeed to be understood apart from a positive precept; for from the precept of annual Confession, prescribed by the Church, each person without doubt is bound to penance at least once in the year." L. 437. Wherefore the precept of penance does not oblige immediately after mortal sin has been committed.

But by accident the aforesaid precept obliges when another precept urges which cannot be fulfilled without contrition, e.g., when one guilty of grave sin is about to receive or administer a sacrament; as often as the sacrament of penance is received even for the sake of devotion. - Likewise when someone, existing in mortal sin, would defer penance for a notable time. The reason is clear from what St. Thomas teaches, 1. 2, q. 109, a. 8, where he says: "Without justifying grace, that one remain for a long time without mortal sin cannot be." "But what this notable time is, the doctors greatly disagree." L. 437. Concina and others think it is a week; St. Alphonsus in the cited place and others think it is a month; others a trimester, others six months, others a year. The more common opinion, as Palaus says, de Poenit., d. un., p. 3, n. 9, admits at least that delay which the precept of the Church also admits concerning annual Confession; St. Alphonsus there also attributes this doctrine to St. Thomas, 4 d. 17, q. 3, a. 1, q. 4, although he himself "does not altogether acquiesce." Cf. Laymann, c. 2, n. 6; L., l. 6, n. 473; St. Thomas, Quodl. 1, a. 11. - Besides, as the same St. Alphonsus has it in the cited place, "sinners, especially the uneducated, can for the most part, indeed almost always, be excused from this sin of delayed penance on account of inadvertence." Cf. Lugo, d. 15, nn. 55, 56; Suarez, d. 15, s. 6, nn. 7, 8; d. 35, s. 3, n. 10.

679 What are the qualities of contrition? - Contrition 1. must be altogether true and real, not supposed; altogether formal, but virtual suffices, even for venials. Trent, sess. 14, C. 4; L. 443, 449.


	It must be supernatural, even for venials, because it is part of the sacrament and a positive disposition for supernatural grace. But it must be supernatural not only because elicited with the help of grace, but also, at least in some way, on the part of the motive. The reason is that, as Lugo says, d. 5, n. 141, "for every justification, even in the sacrament, there is required a conversion of man to God, at least imperfect." But since that conversion is to God as supernatural end, hence that motive, at least considered inadequately, must be supernatural, proposed not by the light of natural reason, but by the light of faith. Busemb. 433; L. 440; Suarez, d. 20, s. 2. This is openly established from Trent, sess. 14, C. 4, where, after it had recounted among other motives the fear of hell and punishments, which seemed especially to be known by the natural light of reason, it immediately adduces the example of the Ninevites, whose object was certainly manifested not by natural reason but by the light of faith.



	It must be appretiatively supreme, even for venial sins; that is, so that one detests sin more than every other evil, whence the sinner is prepared in soul to lose and suffer all things rather than commit sin. - Contrition and sorrow must be supreme not in the sensitive part, but in the will, insofar as by the soul's judgment and estimation sin is held as graver than any other evil, which the will therefore turns away from and rejects before other evils. - It is not required that a formal comparison be set up in the appreciation between various evils and sin, which someone would indeed do foolishly. St. Thomas, Quodl. 1, a. 9; L. 433.





Nor indeed must contrition be supreme intensively, since intensity is something merely accidental. Lugo, d. 5, nn. 84-87; L. 441, 442; St. Thomas, Suppl., q. 5, a. 3; 2. 2, q. 24, a. 12; q. 45, a. 4. - Nor likewise is any duration of time required, because this too is something merely accidental. L. 433.


	It must be universal, if it is a question of grave sins, but by no means if of venial sins. The first reason is that the remission of mortal sins is made through the infusion of sanctifying grace, which is incompatible with any mortal sin whatever. But it suffices that contrition be universal from a universal motive, nor are individual acts of sorrow required for each individual sin. For then one virtually detests each of his individual sins. Otherwise one could not be cleansed from hidden sins through universal sorrow. Trent, sess. 14, C. 5; L. 438; St. Thomas, de Verit., q. 29, a. 5, ad 4; 4 d. 17, q. 2, a. 3, q. 5, ad 2. The second reason is that since sanctifying grace is not incompatible with venial sin, one can be remitted without another. "Hence it suffices to repent and purpose concerning only one venial sin, since venials are not necessary matter, but only sufficient matter. But Lugo, d. 14 from n. 138, etc., says that it also suffices if someone grieves for each one in particular.... La-Croix, 913, etc., also rightly says that someone can well grieve for deliberate venials and purpose to avoid all of them; but concerning semi-deliberate ones it suffices to grieve that he committed them, and in the future to wish to attend to avoiding them insofar as human frailty permits. And these things are according to the doctrine of St. Thomas, 3 p., q. 87, a. 1, ad 1." L. 449; Lugo, Resp. Mor., l. 1, D. 29; E. M.



Wherefore contrition or attrition is also necessary as regards the remission of venial sins. St. Thomas, 3 p., q. 87, aa. 1, 2, 3. And lest efficacy be altogether taken away from the sacrament of penance as regards the remission of venial sins, it seems that one must say that outside the sacrament, for the remission of graver venials, a more perfect attrition is required, and for lighter ones a less perfect attrition; but in the sacrament of baptism, extreme unction, and penance, a lesser attrition is required. - Suarez, d. 11, s. 3; Lugo, s. 9, n. 28.

680 Must the contrition required for the sacrament of penance also be vocal? - It must indeed be sensible, but by no means necessarily vocal. The first reason is that it is part of the sacrament. The second reason is that otherwise dying persons unable to speak, although they give other signs of contrition, could not be absolved, which is against common practice and doctrine and against the Roman Ritual. - But it becomes sufficiently sensible by the very sorrowful Confession of sins, by the petition or expectation of absolution, and by other signs. - L. 445; H. A., tr. 16, n. 20.

681 Must contrition precede Confession? - It must certainly precede absolution, or at least coexist with it; it surely does not suffice that it follow absolution, since one who has not yet detested sins neither deserves nor can be loosed from the bond of sins. Trent, sess. 14, C. 4. - For the validity of the sacrament, sorrow need not necessarily precede accusation. The reason is that all things required for the sacrament are present, provided sorrow precedes absolution; nor can a precept be proved of placing sorrow for sins before Confession. Lugo, Suarez, and others more commonly, against others. Besides, when other theologians require a sorrowful Confession, and therefore say that sorrow must precede, they seem to demand nothing else than that the Confession not be a mere narration of sins, but an accusation of oneself in order to obtain absolution.

The Roman Ritual, de Sacram. poenit., favors this, where it is said: "having heard the Confession, the confessor will strive with efficacious words to lead him to sorrow," etc. From this the Ritual seems to suppose that sorrow elicited after Confession suffices well. Thus St. Alphonsus, 445. - Nevertheless the same St. Alphonsus, H. A., tr. 16, n. 20, says that the other opinion is probable and therefore to be followed in practice; and he adds: "But they commonly agree... that it suffices if, after the acts of sorrow, the penitent again says, I accuse myself of all the sins confessed."

But the same holy Doctor himself had previously handed down the first opinion in earlier editions of the Moral Work and of the Italian edition of the Homo Apostolicus; afterward, however, in later editions of the Moral Work, he changed it. - Ithur., Cas. 11, n. 4, says: "That sorrow is sufficient for the sacrament of penance seems to me certain, even if it does not precede Confession, provided it follows Confession and together with Confession is ordered to absolution; and this the very sense of the faithful and the practice of confessors sufficiently teach. It is founded on this: although the whole prior narration of sins, preceding sorrow in time, had not yet had the complete nature of accusation, nevertheless, afterwards informed by subsequent contrition, and thus subjected to the keys by the penitent both asking for and expecting absolution, it is sufficiently completed in the nature of sacramental accusation." E. M.

682 Through what space of time does an act of sorrow morally endure for validly receiving the sacrament? - Suarez, d. 20, s. 4, n. 29, and others judge that sorrow suffices which preceded Confession by a long time, provided it has not been retracted. For since such sorrow virtually perseveres in the flight from sin and in the very Confession which is made for preserving the state of grace, there seems to be no reason why such sorrow should be held insufficient. And Ballerinius seems to adhere to this opinion, Gur. Baller. 448. Cf. Lugo, d. 14, nn. 35, 50. - But others, such as Cardenas, in prop. 2 of Innocent XI, p. 65, n. 88, etc., say that sorrow preceding by one day suffices; for since Confession is the effect of that sorrow, sorrow virtually perseveres. Roncaglia, c. 3, q. 2, r. 2, agrees, even if sorrow preceded by several days, provided it virtually perseveres in some means, for example if the penitent, by force of the sorrow conceived, has persisted in frequent prayer, flight from occasions, penances, etc. L. 446. Gury 447 also agrees, even if sorrow preceded by one or several days, provided it was elicited from the intention of Confession and was not retracted by another sin. - D'Annibale, ed. 3, p. 3, n. 315.

683 In order that sorrow be apt matter, must it be elicited from or with the intention of Confession? - Several affirm it, and St. Alphonsus says this opinion is probable and more safely to be followed. But Lugo, d. 14, nn. 37-40, and others deny it; Tamburini thinks this probable, St. Alphonsus himself, 447, more probable, and Ballerinius, Gur. Baller. 447, as certain. The reason is both that, from Trent, sess. 14, C. 4, that attrition is said to dispose for obtaining grace in the sacrament which excludes the will to sin with hope of pardon, all of which is verified in our case; and that then sorrow, although it was not ordered to Confession by an antecedent relation, is nevertheless ordered by a concomitant relation from this, that then sorrow is still verified as being laid open through Confession.

684 Is a new act of sorrow required for receiving a new absolution when the penitent immediately after absolution confesses a mortal sin omitted from forgetfulness? - The first opinion denies it, because the prior contrition certainly perseveres, and since it was universal it extended to all sins, even those omitted from forgetfulness; and it can well serve for another form of absolution. Nor otherwise is it required that contrition be explicitly ordered to the sacrament. Besides, once a new accusation has been made, it is already sufficiently ordered. Indeed there seems to be sorrow, in some way explicit, in the act of accusing that sin. For when vocal Confession is repeated, at least virtually the sorrow of the preceding Confession is repeated, still persevering morally and virtually. - The second opinion affirms it, because through absolution the judgment has been completed; therefore if a new absolution is to be imparted, new proximate matter is required; and although sorrow perseveres in itself, it nevertheless does not persevere in order to absolution. - St. Alphonsus, 448, speaking of this second opinion, says: "Since it is probable, indeed more probable, Croix and Concina say that it must altogether be followed in practice; at least I judge that the safer opinion must be held." But of the first he says: "It is more common, and Lugo, Anacletus, Viva with Perez, Henriquez, and the common opinion, Roncaglia who calls it morally certain, Sporer, Elbel who thinks it most probable with Gobat, Dicastillo, Henriquez, Bosco, etc., likewise apud Croix, Leander, Salas, Escobar, and Moya, who says it is undoubted among all, hold this." But for it Lugo says, d. 14, n. 27, "common practice also stands," which Dicastillo also testifies, de Sacr., tr. 8, disp. 6, dub. 22, n. 160, and Diana, t. 1, tr. 3, r. 95, n. 3, and many other grave theologians adhere to it absolutely. Fr. Gury, 448, says the second opinion rests on a light foundation.

But Ballerinius there says that "neither authority nor any solid reason supports the same second opinion," but that the first "can be held in practice as very safe." D'Annibale, ed. 3, p. 3, n. 315, says, "To me, if you wish to confess something forgotten, the first opinion seems truer, because this is contained, as in the same Confession, so also in the same sorrow; if you confess the same things again, the other opinion seems truer, because it is a new Confession, which in no way pertains to the prior one." But although it is a new Confession, nevertheless virtually persevering sorrow can well suffice for it. For as it suffices for the new Confession of a forgotten sin, so it can well suffice for the new Confession of sins already accused. - Elbel 75.

685 Does one sin who confesses some venial sin without sorrow? - If he opens this very defect of sorrow and purpose to the confessor, then the priest must not absolve from such a sin, nor should the penitent say it for this end, namely as matter of the sacrament, since in fact it cannot be such. Yet it can licitly be said either for humility, or for counsel, or for excitation to true penance. - If he opens a venial sin for which he does not grieve, like the others, as matter of absolution, "then," says Suarez, d. 39, s. 6, n. 7, "many think it is a mortal sin....

But although it cannot be denied that this is some fault, nevertheless I do not judge it mortal, because the matter of such fault is light; because the defect of that sorrow or purpose of itself and by its nature is not contrary to grace and justification, which is the primary effect of this sacrament signified by the form..., nor even does it impede the remission of other venial sins, concerning which a true accusation capable of true absolution is made, notwithstanding the obstacle of some venial sin." Cf. Lugo, d. 14, n. 48. Besides, even that light fault of which Suarez speaks will often be absent, either because the penitent does not advert to this defect of sorrow or to the disorder of the same defect, or because all displeasure is rarely absent, although it is not sufficiently efficacious; in this matter it is often difficult to avoid deception. - To approach the sacrament with light matter, without any sorrow, is grave, on account of the grave irreverence inflicted upon the sacrament by frustrating it of its effect, whether from grave or light matter. Lugo, d. 14, n. 108 ff.; L. 449.

686 Does fearful attrition, or attrition conceived from fear of hell, suffice for justification in the sacrament of penance? - Resp. In the affirmative, provided it is truly supernatural, absolutely efficacious, and only materially servile, not formally or servilely servile. The reason is: 1. because attrition of this kind is a true conversion to God and a true aversion from sin; 2. because this is clearly drawn from Trent, sess. 14, C. 4, where it says that attrition conceived from fear of hell and punishments is honest and disposes the sinner for obtaining justification in the sacrament of penance. And this is certain and common among the doctors. - But attrition is called servilely servile when someone indeed grieves over sin and wishes to avoid it because of the punishments which he knows are to be inflicted by God, yet he would still be ready to sin if those punishments did not exist. But it is called simply servile when someone abstains from sin indeed because of fear of punishments, yet is not so disposed that he would wish to sin if those punishments did not exist. The former is evil, not because it is fear of punishments, but because of the depraved disposition of soul. - L. 440, 442; St. Thomas, 2. 2, q. 19; q. 225; Quodl. 4, a. 10; 4 d. 22, q. 2, a. 1, q. 3; E. M.

687 Whether attrition suffices for the sacrament of penance when conceived from fear of the punishments of this life, insofar as they are inflicted by God as avenger of sins? - The first opinion denies it. The reason is that Trent, sess. 14, C. 4, speaks conjointly of fear of punishments and of hell, when it teaches that "sorrow conceived from fear of hell and punishments" suffices, taking both for the same thing. For the punishment of mortal sin is eternal, and the sinner must fear this. The second opinion affirms it. The reason is that the particle and is to be taken disjunctively in the obvious sense, understanding hell for hell, Matt. 10:28, and punishments for temporal punishments, whether of Purgatory or of this life. This is confirmed by the example of the Ninevites, which Trent itself adduces, sess. 14, C. 4. St. Alphonsus, 443, says this second opinion is more probable, but that the first is not lacking its own probability, at least extrinsic; hence he concludes: "I think the safer one must be observed in practice." But others call the second opinion most probable, La-Croix 884; others morally certain, Elbel 59; others altogether certain, and Ballerinius seems to adhere to these, Gur. Baller. 452.

Insofar as they are inflicted by God as avenger of sins. For the aforesaid punishments must always be considered with relation to God as punisher of sins. Contrition sufficient for the sacrament cannot exist without relation to God.

688 Does attrition from fear of the punishments of Purgatory suffice for venial sins? - Resp. In the affirmative, with the very common and morally certain opinion; because all the reasons adduced above for the sufficiency of attrition from fear of hell are valid here also. Gur. 452.

689 Does attrition suffice for the sacrament of penance if it is conceived from the foulness of sin? - Resp. In the affirmative. Trent, sess. 14, C. 4.

But this foulness, the motive of sacramental attrition, is that which offends the eyes of God; which defiles the soul by deforming in it the image and likeness of God; which is known by faith; by no means, however, that which is contained in infamy among men, and which naturally belongs to vice, since it offends the order of right reason and is proposed merely by natural reason. The reason is that attrition must not be sorrow for sin in any manner whatever, but with some respect to God, the supernatural end of man; for there must be a certain conversion to God, at least imperfect. - Lugo, d. 5, n. 140 ff.; Suarez, d. 20, s. 2, n. 10; E. M.

690 Can there be a valid but unformed sacrament of penance because of a defect of sufficient sorrow? - There can be a twofold case: 1. When someone guilty of a double sin, from invincible forgetfulness, grieves over one only because of its special foulness, and confesses this alone. 2. When someone, from invincible ignorance, would believe that it is not a mortal sin to approach the sacrament without sorrow for all, while nevertheless sorrow was present for some sin because of its special foulness, e.g., because it is against justice, against chastity, etc., but not because it is simply an offense and injury against God. - Moreover the first opinion holds that such a sacrament is valid and formed, because the penitent places no obstacle to grace. The second opinion holds that it is not only unformed but invalid, because the sorrow is insufficient. The third opinion holds that it is valid but unformed: valid, because no essential part of the sacrament is lacking; unformed, because one mortal sin cannot be remitted without another, and the other cannot be remitted because sorrow is lacking. The first opinion seems true to D'Annibale, ed. 3, p. 3, n. 312; the third is more probable to St. Alphonsus, 444. - If contrition sufficient for the sacrament cannot exist without relation to God offended and with the purpose of not sinning thereafter, it certainly does not appear how it can be so particular that it is not at least virtually universal. Nor indeed does it appear how someone could with sincere soul detest the specific foulness of sin without also detesting the generic foulness. - Nor indeed does it appear how, according to what the Council of Trent has about the parts of this sacrament, sess. 14, C. 2, 3, it can still be an essential part of the sacrament with confession without contrition, as St. Thomas explicitly has it, Suppl., q. 9, a. 1, or with attrition, but not sufficient for grace, as others have it. Moreover this question is raised for this reason: that it may be known whether the penitent is bound again to confess the sins which he has already confessed, which indeed is doubtful in this variety of opinions. - Lugo, d. 14, n. 65 ff.; Resp. Mor., l. 1, d. 29; St. Thomas, Suppl., q. 9, a. 1; 4 d. 17, q. 3, a. 4, q. 1.

691 Is one who at the point of death has received the sacrament of penance with attrition bound besides to elicit an act of contrition? - The first opinion affirms it, and Suarez, d. 14, s. 6, n. 18, Sanchez, in Dec., t. 1, l. 1, c. 1, n. 34, etc., hold this. The reason is that at the time of such great necessity safer means for salvation are to be chosen. The second opinion denies it, and Lugo, d. 7, n. 263, Laymann, c. 11, n. 7, etc., hold this. The reason is that there is only an obligation, whether in the time of life or in the time of death, of choosing safe means, not safer ones. But from Trent, sess. 14, C. 4, it is certain that attrition suffices in the sacrament for obtaining grace. L. 440. - Each opinion, says St. Alphonsus, 437, is probable; but the first is altogether to be counseled, which is evident of itself, since it is a question of the supreme business of salvation. The holy Doctor adds besides that the first must be altogether followed, because of another reason, namely because of the obligation of eliciting then an act of charity. But since this obligation too is disputed, namely for a man already justified through the sacrament, who already has sanctifying grace and habitual charity, a certain obligation does not seem to be imposed. - Gur. Baller. 445.

692 In order to obtain grace in the sacrament of penance, besides sorrow are explicit acts of faith and hope also required? - Resp. In the negative. The reason is that it cannot be proved by any probable argument that these acts are explicitly required. Besides, a penitent eliciting an act of sorrow also in some way explicitly and in exercise elicits these acts, although not reflectively; because then without doubt he believes in exercise, and hopes that through the sacrament of penance, in virtue of the merits of Christ, his sins are to be remitted. - L. 439; E. M.

693 For obtaining justification in the sacrament of penance with attrition, is the beginning of love also required? - Resp. In the negative, if by the beginning of love is understood some degree of perfect charity, by which God is loved above all things. The reason is that for rightly receiving the sacrament there is not necessarily prerequired an act which outside the sacrament essentially justifies. But an act of charity, and therefore "sorrow which suffices for the nature of contrition, however small it may be, deletes every guilt," as St. Thomas says, q. 5, a. 3. Therefore. St. Alphonsus, 440, says this is morally certain. - But it can and must be conceded that some beginning of love is required, insofar as attrition, in order to dispose for the sacrament, must exclude, as Trent speaks, the will to sin; and as St. Thomas says, 2. 2, q. 17, a. 8, "someone is introduced to loving God through this, that fearing to be punished by him he ceases from sin." - And here it must be noted that contrition not only remits guilt and eternal punishment, but also, if very intense and perfect, can abolish every punishment; yet from its own nature it does not necessarily have this efficacy. - Trent, sess. 6, C. 6, 14, c. 30; sess. 14, C. 8, c. 12; E. M.


III. On Purpose

694 What is purpose and how many kinds are there; what are its qualities and necessity? - Resp. To the first: Purpose is the will not to sin thereafter. It is twofold: 1. explicit or formal, by which someone, thinking about the future, resolves not to sin any more; 2. implicit or virtual, which is included in contrition itself, without the future time being kept before the eyes.

Resp. To the second: Purpose must enjoy a threefold condition; namely it is required that it be firm, efficacious, and universal. 1. Firm: namely, the penitent must have a sincere will not to fall back into sin, notwithstanding any inconvenience or human fear whatever; otherwise he would not wish totally and sincerely to be converted to God. Nevertheless the confessor must not test the mind of the penitent by applying comparisons suited to disturb his imagination. But it must be firm also when it is a question only of venials. L. 451.


	Efficacious, i.e., the penitent must not only firmly determine that he does not wish to sin any more, but also apply the means necessary for avoiding sin and fleeing proximate occasions, etc. Purpose must be efficacious also as regards venials which are matter of Confession. - But if the penitent immediately and with almost no resistance falls back, it can sometimes offer some indication, or at least suspicion, that he lacked a truly firm purpose; for one who firmly purposes almost does not so easily forget his purpose, but usually perseveres constant at least for some time and applies efforts to resist temptations or occasions of sin, and therefore ordinarily falls with greater difficulty and more rarely. L. 459; Lugo, d. 14, n. 160. Nevertheless the foresight and fear of relapse from past frailty and the inconstancy of the human will in no way impedes a sincere, firm, and efficacious purpose. La-Croix 1733, 1822; Sporer 310; L. 451. - A difficulty occurs practically when a penitent otherwise of good will, but terrified by the difficulty of the matter, says that he cannot promise this or that, lest afterward he break the pledged faith. Let the confessor raise him up by answering that it suffices that now he seriously wills, that he strive, that he pray; for God does not deny grace to one doing what is in him. It suffices, therefore, that the purpose be efficacious affectively, that is, it suffices that the sinner be prepared in soul to apply the necessary means; future amendment in fact is not of the essence of purpose.



	Universal, or it must extend to all mortal sins, not only those committed, but also those which could be committed. The reason is that full and true conversion to God cannot be given without aversion from any lethal sin whatever. But it is enough "that, with the foulness of sin, the goodness of God, and the danger of damnation, etc., proposed in general, the penitent conceive a general purpose of never again sinning mortally." Suarez, d. 33, s. 2, n. 2; Cajetan, Summ., v. Confessio, ad 12 qualit.; Lugo, d. 7, nn. 199, 238; Laymann, c. 4, n. 8. - Wherefore neither is a special purpose concerning each grave sin to be avoided required, nor indeed is it always expedient. - But as concerns venials, just as universal sorrow is not necessary, so neither is universal purpose. - L. 451; St. Thomas, 3 p., q. 87, a. 1; cf. here 679.





Resp. To the third: Purpose, at least implicit, is altogether necessary for the remission of sin; because purpose is a necessary consequence of contrition, and at least virtually included in it, and this is established from its nature and definition. - But whether even explicit purpose is required is disputed. According to St. Alphonsus, 450, there is a threefold opinion. The first, which certain few hold, affirms absolutely: because, although sorrow necessarily includes purpose, nevertheless an explicit purpose seems to be required by Trent when it says: "with the purpose of not sinning thereafter."

The second opinion, which Cardenas calls morally certain, absolutely denies it. The reason is that sorrow, if it is elicited from a general motive, includes a plainly efficacious purpose. Otherwise, from Trent, when attrition excludes the will to sin, it sufficiently disposes a man for obtaining grace in the sacrament. Elbel 87; Laymann, c. 4, n. 6; Salmant., c. 5, n. 55; Lugo, d. 14, n. 51, who says this opinion is common among the more recent authors. - The third opinion, which St. Alphonsus testifies is called common, teaches that if the penitent thinks about future life, he must formally purpose amendment; otherwise, if the penitent thinks nothing about the future. But if he thinks about the future, all agree that it can scarcely happen that a sincere penitent does not at the same time elicit an explicit and formal purpose. - But St. Alphonsus there interposes his judgment about these things thus: "These last two opinions are indeed more probable; but because the first is not lacking its probability, in practice before the fact the safer opinion is to be followed."

But since, as St. Alphonsus testifies in the cited place, most even of those who are alleged for the first opinion agree "that if in good faith with true sorrow you confessed without formal purpose, you are not bound to repeat the Confession," it is evident that in this conclusion, which alone serves practice, all opinions and finally the suffrage of all doctors agree. But although the holy Doctor says that he "cannot acquiesce in this opinion," nevertheless this is most openly opposed to the doctrine which he himself hands down elsewhere, 505: "Carefully note that penitents are not to be compelled to repeat Confessions unless it is morally certain that they were invalid, as La-Croix, Gobat, etc., rightly say with the common opinion." - To this is added the authority of the Roman Council under Benedict XIII, celebrated in the Lateran Basilica in the year of the universal Jubilee, 1725. Tit. XXXII, c. 3, reads: "Instructions pertaining to the use and worship of the Sacraments of Penance and Eucharist, to be first received by children, brief and clear at the same time, we shall give at the end of this our Council." Moreover, in the Instruction for children about to approach the Sacrament of Penance, which is seen appended at the foot of the same Council, these things are had, part III, p. 303: "Penitent. Does one who confesses without sorrow for sins and without purpose of sinning no more receive pardon? - Confessor. If he does not have at least imperfect sorrow, that is, attrition, with the firm purpose, at least implicit, of never sinning again, certainly, if he confesses, the Confession is not valid, and he does not receive pardon of sins." In these words, both imperfect sorrow or attrition and implicit purpose are manifestly equated together as sufficient. Hence D'Annibale, ed. 3, p. 3, n. 313, asserts that this opinion can today be called certain. And St. Thomas, according to Bellarmine himself, who stands for the third opinion, does not distinguish between implicit and explicit; and entirely rightly, for the efficacy of tacit and express is the same.

The necessity of that explicit purpose, however, is either from some positive precept independently of the nature of justification outside the sacrament and in the sacrament, or dependently upon it. The first cannot be said, for 1. penance, if it is commanded, is commanded only because of justification; 2. St. Alphonsus himself admits that the matter is controversial and doubtful, and that explicit purpose is more probably not required; but a doubtful law does not oblige. Nor indeed can the second be said. For either that explicit purpose is demanded by justification outside the sacrament, or by justification in the sacrament. The first cannot be; for a formal act of charity immediately justifies, without that explicit purpose; therefore contrition perfected by charity also does. The other likewise cannot be; for no greater disposition is required for justification in the sacrament than outside the sacrament. - But it is one thing for Trent, in declaring the nature of contrition, explicitly to commemorate the purpose included in it; it is another thing to commemorate an explicit purpose. It does the former, not the latter. Nor does the latter follow from the former; otherwise other explicit acts also would be required, which Trent explicitly commemorates: of hope, confidence, desire of Confession, desire of satisfaction, etc. Nor indeed does Trent uselessly commemorate explicitly the purpose of not sinning thereafter. For it did this to explain the force and connatural effect of contrition, since otherwise sorrow and contrition can be given which do not contain a universal purpose. Then Trent immediately adds that this contrition was necessary at every time for justification. Contrition justifying at every time does not necessarily comprehend explicit purpose, as is also clear from the example of David, the prodigal son, etc. Cf. also Trent, sess. 6, C. 14. And since, from Trent, even attrition suffices for justification in the sacrament if it excludes the will to sin, contrition certainly suffices if it excludes the same will, without anything else being required. - E. M.


IV. On Confession

695 What is Confession? - Confession is the accusation of sins committed after baptism, made to an approved priest, in order to absolution. Trent, sess. 14, C. 1, 5; L. 445.

696 Is Confession necessary? and when does it oblige? - Confession is necessary by divine law for all who, after baptism, have fallen into mortal sin. Trent, sess. 14, C. 5, cc. 6, 7. - This precept certainly obliges of itself in danger, and all the more at the point of death, and at some time in life. The first reason is that all positive precepts oblige at least in a time of necessity; otherwise they would never oblige and would be imposed in vain. The second reason is that affirmative precepts do not oblige only in extreme necessity, but also when their fulfillment is reasonably judged necessary. It often obliges by accident, namely: 1. When the Eucharist is to be received. 2. When the precept of reconciling oneself with God urges, or the state of grace is required, e.g., for administering sacraments, or for receiving those which are called sacraments of the living, and an act of perfect contrition cannot be elicited.


	When a grave temptation urges which otherwise cannot be overcome. But "scarcely can an occasion be thought of in which temptation cannot be overcome, or sin avoided, except through the means of Confession." Suarez, d. 35, s. 3, n. 10. Therefore a scruple about this obligation is not to be injected into the faithful. 4. If it is probable that one will never afterward have an opportunity of a confessor. L. 665. - E. M.



697 Does the divine precept of Confession oblige immediately when sin has been committed, or at what time does it urge? - It does not oblige immediately after sin. The reason is that such an obligation rests on no certain foundation. - It cannot easily be determined how often in life and at what precise time the divine precept urges. Whatever may be the case, there is no doubt that one satisfies it who confesses even only once in a year, because it is not established that the divine precept urges more frequently. According to many, Christ left the time of the obligation to be determined by the Church. Moreover the Church has prescribed that Confession be made once in the year. Lateran Council under Innocent III, C. Omnes utriusque sexus; Trent, sess. 14, c. 8; St. Thomas, Quodl. 1, a. 11.

698 Must Confession be vocal, or must it be made by the voice itself? - Resp. In the affirmative. Florence, Decr. pro Armen. "Holzmann and Sporer adduce the reason that, although Confession is prescribed by no law to be made vocally, nevertheless, since the manner of confessing thus has been received by the common use of the Church, hence it now obtains the force of a precept; and therefore without grave cause Confession made otherwise would be illicit." L. 429. - But a grave cause would be "if someone because of constriction of the throat, an impediment of the tongue, or if a girl exceedingly modest, should feel a very grave difficulty in explaining her sins by her voice." L. ibid.

Speaking of this last case Busemb., 493, says: "After the writing has been read by the confessor, let her add by voice: of these I accuse myself." And thus there will be no difficulty. St. Alphonsus, 493, besides says: "Tamburini thinks the same about a scrupulous person who thinks he explains himself better in writing." - Besides, Confession through writing to a present confessor is valid. Confession made by letters to an absent confessor is invalid, even if afterward absolution is given by the confessor when present. Decree of Clement VIII, June 20, 1602; Paul V, July 14, 1605; L. 428. - But one who cannot confess by voice, because he is, e.g., mute, is indeed bound to confess at least by gesture, according to the common opinion, L. 493; but he is not bound to confess by writing, both because of the danger of revelation, and because writing is an extraordinary means which in fact has never been held in the Church as prescribed, and because writing of itself is public while Confession of itself is secret.

Diana, t. 1, t. 3, r. 72, n. 2; Ithur., Cas. 38, nn. 6-10. Nevertheless the opposite seems more probable to St. Alphonsus, 479. But St. Thomas has these things, 4 d. 17, q. 3, a. 4, q. 3, ad 2: "It must be said that in one who does not have the use of the tongue, such as a mute, or one who is of another language, it suffices that he confess by writing, or gesture, or interpreter, because more is not demanded from man than he can do... and therefore, when we cannot confess in one way, we must confess according as we can." Cf. also Quodl. 1, a. 10. - E. M.

699 Resolutions: Mutes and the deaf are bound to confess in some way, at least by signs, unless they are so ignorant and dull that nothing can be drawn out from them. The reason is that the precept of Confession regards all the faithful who can manifest their sins in some way by reason. Hence mutes sufficiently instructed are bound to confess integrally, at least by signs, if these are understood by the confessor; but if they are less instructed, or can be understood by the confessor only with difficulty, it will suffice for them to manifest only one or another sin, or to confess only in general and to give signs of sorrow. But the deaf, having the use of the tongue, are bound on their part to confess the sins which occur to memory; but the confessor is not bound to question them in order to procure the integrity of Confession, because of the excessive difficulty of questioning and the danger of revelation. - Mutes who know how to write are not bound to confess in writing in order to procure the integrity of Confession. For the matter is at least disputed among the doctors, and therefore the law is doubtful.

Those ignorant of the language of the place in which they are staying, and lacking a confessor by whom they can be understood, are bound, when the precept of annual Confession urges and at the point of death, to confess in some way, at least by general signs. The reason is that the divine and ecclesiastical precept urges. For although they cannot confess integrally, they are nevertheless bound to what they can do. Nor indeed are they bound to confess through an interpreter; for this is a very grave burden and exposed to many dangers, e.g., revelation, mockery, etc. And the Lateran Council, C. Omnis utriusque sexus, de Poenit., says: "Let him alone confess his own sins." Likewise Trent, sess. 14, C. 5: "As to the manner of confessing secretly before the priest alone," etc. Ithur., Cas. 38, n. 11 ff.; L. 179. - E. M.


V. On the Integrity of Confession

700 Must Confession be integral; what is this kind of integrity; what is its force? - Resp. Confession must be integral. The reason is that no judgment can be exercised when the cause is unknown; because the confessor must impose salutary penances and prescribe efficacious remedies; because the whole infirmity must be known in order that it may be healed. Trent, sess. 14, C. 5, c. 7; St. Thomas, Suppl., q. 9, a. 2. - Integrity is one thing material, another formal. Material integrity is situated in the accusation of all mortal sins which were simply committed, or which after diligent examination of oneself occur to the mind. Formal integrity consists in the accusation of all sins which, after diligent examination of oneself, occur to the mind, and which one here and now, with the circumstances considered, morally can or is bound to confess. Material integrity is not always necessary; for sometimes it is morally impossible because of inculpable forgetfulness; and although sins occur to the mind, from other just causes Confession becomes morally impossible. Wherefore only formal integrity is necessary. Trent, sess. 14, C. 5. - By reason of integrity, the lowest species of sins and their exact number are to be accused under grave obligation, so that it is lawful neither to increase nor to diminish sins. If someone cannot confess the lowest species of sins, he must confess them according to the higher species or genus which he can. Likewise, if someone cannot confess the precisely determined number, he must confess the number which comes nearer to the truth, using, e.g., the particle "about," or, if he cannot even do this, he must say how often approximately in a year, in a month, in a week, in a day, whether frequently, whether rarely, etc. "Sporer rightly notes that the confessor should not be too anxious about seeking the number of sins in a habitual penitent, because it is often impossible to have such a certain number." L. 466; Ithur., Cas. 38, n. 3. - But the particle "about" is generally understood by theologians in this way: about three is 2-4; about ten is 8-12; about thirty is 27-33; about one hundred is 95-105; about one thousand is 950-1050. L. 466; Lugo, d. 16, nn. 78, 81, 94 ff., 644. - E. M.

701 Resolutions: If someone in Confession has omitted a circumstance necessary to be explained, he must afterward confess it. Wherefore he must again confess the substance of the sin if he cannot otherwise explain it, e.g., if he sinned with a married woman; by no means, however, if he can explain it without that, e.g., if he sinned with a person consecrated to God. "Long-lasting hatred, just as also carnal concupiscence toward a woman, must necessarily be expressed in Confession... because of the number of sins which are repeated in that long delay." L. 467. One who has declared the number of sins around about as much as he can, afterward finding a notable excess, must declare it, because a greater number is not contained in a lesser; but if, on the contrary, he afterward finds a number notably lesser, he is bound to nothing, for the true number was comprehended in the greater. - One who has confessed the number of sins confusedly, as the uneducated, children, and habitual sinners for the most part do, if afterward the sins distinctly come into memory, or only some in particular, must not confess them again; for he already explained all sufficiently in that confused way in which he then could. And therefore he is much less bound afterward either to confess again with greater diligence applied, or with the help of a more learned confessor, in order to explain those sins more distinctly; which would also be exposed to innumerable scruples and anxieties. - For the integrity of Confession, diligent examination is prerequired, Trent, sess. 14, C. 5, according to the capacity of the penitent, the delay of time, and the other circumstances. But for this a moderate diligence suffices, such as a prudent man applies in difficult affairs, such as, morally speaking, learned and fearful persons are accustomed to apply, even if someone thinks he would find more things with greater diligence. Bonacina, t. 1, d. 5, q. 5; Laymann, l. 5, tr. 6, c. 8. But by reason of inadvertence it rarely happens that Confession is sacrilegious because of defect of previous examination. This examination can prudently be supplied by the confessor through discreet questions, and with no greater diligence than the penitent himself is bound to have, according to his condition, especially as regards the uneducated and others concerning whom there is reason to fear that, once dismissed, they will not return again. But it is not necessary to write down sins lest they fall from memory; nor is this to be counseled, because of the danger of publication. - L. 471, 504; Lugo, d. 16, n. 573 ff.; E. M.

702 Must the external act of sin necessarily be accused? - Resp. In the affirmative, because it is one and the same thing with the internal act in the moral genus, and these two constitute one total act. Besides, the external act is directly prohibited by divine law, e.g., You shall not commit homicide. Moreover, without the declaration of the external act, the confessor for the most part could not perform his office as is fitting, concerning admonitions to be offered, etc. This is also established from the universal custom of the faithful, which explains the law in this sense, and from proposition 25 condemned by Alexander VII. - E. M.

703 Must the effect of sin necessarily be expressed in Confession? - Some affirm it, because it is evil or a sin at least in its cause; others deny it, because it is evil or a sin only denominatively.

St. Alphonsus affirms it, l. 5, n. 10. "A voluntary omission in its cause," says the holy Doctor, "is also imputed as sin, even if afterward the will cannot operate; for example, if someone makes himself drunk, foreseeing that by reason of the drunkenness he will omit Mass, then he is bound to confess the cause and its effect, namely drunkenness and the omission of the sacred rite, as Salm., etc., with others commonly, better say against Vazquez, etc., provided the will is not retracted before the effect follows, as Sanchez, etc., probably teach; for then it is probable that he is not bound to confess the effect which followed. From this it is also deduced that if the effect happens after retraction, a censure imposed against sinners is not incurred, because this requires contumacy in the act of sin." Cf. also l. 4, n. 149, and l. 7, n. 40.

But Lugo denies it, who has these things: "It must be supposed in a sin, e.g., by which you killed another with poison, that there intervenes first the internal act of the will by which you wished to give him poison; then the external action by which you prepared and gave the poison; then the effect which followed, namely his death.... The first and sufficiently common opinion affirms that the external effect must be explained.... The contrary opinion is broadly defended by Fr. Vazquez, etc. This opinion has always seemed truer to me.... The more common reason... is that the external act, which is denominated free from the actual freedom of the internal act, is truly and properly a sin; but the effect afterward following, e.g., in sleep, is not properly a sin..., but the effect of sin. But in Confession all and only sins must be explained; therefore the external act must be explained when it is a free act, but not the effect afterward following..., because there cannot be actual sin in one who does not actually sin, nor can he actually sin who does not actually act. But the one who sleeps, while his enemy dies from the poison, then does nothing; therefore he does not then sin." De Poen., d. 16, nn. 437, 439, 440, 449. - But this opinion must be limited, unless the penitent has incurred a censure or reserved case because of the effect which followed. Lugo himself has this limitation; indeed he adds: "It can also happen that a censure is incurred by one who has already been justified from the past sin through contrition, or through attrition with the sacrament," n. 453. Cf. also n. 460 and Laymann, l. 1, t. 2, c. 2, n. 5. But, as Ithur., Cas. 40, n. 31 ff.; Cas. 50, n. 26 f., excellently observes, there is no reservation where there is no subject of reservation, or sin, since it has already been absolved. For of no being there are no properties. What is not, is not such. But where only retraction of the will preceded, the cause having been retracted through the will, the effect is no longer culpable in itself. But reservation or censure cannot be incurred when one does not sin through the act.

The same opinion must besides be limited unless the confessor, performing not only the office of judge but also of teacher and physician, prudently questions the penitent about the effect which followed. Instr. pro parv., etc., p. 4, at the end of the Roman Council, published by command of Benedict XIV.

704 Does it harm the integrity of Confession if someone accuses venials to his ordinary confessor, but mortals to another? - Resp. In the negative, speaking of itself, provided he never receives absolution unless he has first manifested all mortals to one confessor and is absolved by the same. The reason is that grave sins are necessary matter of Confession, and that Confession is integral which embraces all mortals, since venials are not necessarily to be accused. - But in practice attention must be given to the circumstances of penitents and to the motives by which they are led. For those are not to be condemned who sometimes confess graver sins to an unknown confessor, but subject lighter ones to the ordinary, if from shame, by which they would be overwhelmed with a confessor familiarly known, they would commit themselves to the danger of confessing sacrilegiously. Wherefore the confessor would inquire about this matter only from imprudent curiosity; "unless nevertheless on that occasion the penitent remains in a moral occasion of sinning, or goes around for this reason, that he may sin more freely; for then he will sin gravely, and because of defect of attrition the Confession will be null." Hence, although neither occasion nor habit is of itself necessarily to be accused, the confessor nevertheless has a right to inquire both about proximate occasion and about habit, both if there is a prudent suspicion that he is deceived by the penitent concerning his dispositions, and if from this there is a special sin, and so that he may impose a salutary and suitable satisfaction. - Prop. 58 condemned by Innocent XI; Lugo, d. 14, nn. 172, 173; d. 16, n. 57; Suarez, d. 22, s. 3, n. 10; L. 471. Cf. here 707.

705 Does it harm integrity if someone disguises another voice, lest he be recognized by the confessor? - Resp. In the negative, of itself. Provided he opens all mortals, he performs an integral Confession. Nor is it necessary that he be known by name by the confessor; for it suffices that the confessor intend to absolve the present sinner. But the intention of the confessor of itself is always determined to the penitent. La-Croix, l. 6, p. 1, n. 68.

706 Must circumstances of mortal sins which notably aggravate them necessarily be confessed? - "There are three opinions, all very probable. - The first opinion affirms it. It is proved, 1. from the Roman Ritual, de Sacram. poenit., from the Roman Catechism, p. 2, c. 5, n. 47.

It is proved, 2. by reason, because the same reason which persuades that circumstances changing the species are to be confessed also urges for circumstances notably aggravating, since both notably change the judgment of the confessor. - The second opinion says that the circumstance what must necessarily be confessed, namely that which touches the substantial integrity of the sin in the individual, as is the quantity of theft. The reason is that otherwise the confessor will not be able to form a due judgment about the substance of the sin. - The third opinion, more probable to me, denies that there is an obligation of confessing aggravating circumstances. It is proved, 1. from St. Thomas, 4 d. 16, q. 3, a. 2, q. 5, who by his authority has indeed given great weight to this opinion. It is proved, 2. by reasons. The first reason: because from the words of Trent, sess. 14, C. 5, the Council seems not obscurely to exclude the obligation of confessing circumstances other than those changing the species, because it sufficiently suggests that these suffice for this: that the confessor form a right judgment about the gravity of crimes and about the punishment to be imposed. The second reason: because otherwise penitents would always fluctuate amid anxieties, since they could always doubt about the integrity of their Confessions in determining which circumstances are or are not notably aggravating. St. Thomas, l. c., q. 5, ad 2. Hence Lugo assigns a reason a priori for this opinion, saying that Christ prescribed nothing other than Confession of sins; but one who explains the circumstances changing the species of sin already truly confesses and explains the essence of the sin, since the quiddity or essence of sin is taken from its specific nature. The third reason: because if we were bound to manifest circumstances notably aggravating, we would also be bound to confess those notably diminishing, namely if someone sinned from anger, fear, more intense passion, from the inducement of others, and similar things, which obligation even the adversaries deny. The last and stronger reason: because no one is bound to observe a doubtful law; hence since the law of confessing aggravating circumstances is very doubtful, we are not bound to it. And therefore, Lugo rightly says, Trent did not explain this obligation of confessing them because the Council could not sufficiently gather it from the words of Christ and the institution of the sacrament." L. 468. - Except: "if the circumstance brings in a censure or reservation, or if the penitent is prudently questioned by the confessor for his necessary direction." L. 467. - Instr. pro parvul., etc., p. 4, at the end of the Roman Council, published by command of Benedict XIII; Lugo, d. 16, s. 3.

707 Does the circumstance of habit of sin change the species; and must it be manifested in Confession? - Resp. To the first: "It must be said that duration is not a circumstance drawing into another species; similarly neither frequency nor assiduity, unless perhaps by accident from something supervening. For something does not acquire a new species from the fact that it is multiplied or prolonged, unless perhaps in the prolonged or multiplied act something supervenes which varies the species, such as disobedience, or contempt, or something of this kind." St. Thomas, 1. 2, q. 88, a. 5, ad 1.

Resp. To the second: "It is necessary to distinguish a twofold habit: one which induces to perpetrating similar sins with one's freedom and advertence; the other which induces to perpetrating sins without freedom and advertence, and therefore in such a way that they are not a new sin, but the sin (in its cause) consists in this, that the habit was freely acquired, or in this, that due effort is not applied to obliterate it; as happens when someone from habit blasphemes or perjures himself without adverting here and now to the malice of blasphemy or perjury. This latter habit, freely induced or not uprooted, must be confessed as a special sin; for we are gravely obliged to lack it. For although one who perjures himself or blasphemes without advertence does not sin here and now, nevertheless he sins if he does not strive to uproot the habit of perjuring or blaspheming thus. But the former habit is then also to be subjected to the keys when someone adverts that through it he is placed in proximate danger of perpetrating new faults; for since exposing oneself to proximate danger of sinning is a sin, one who adverts that through the habit of sinning he is in that danger commits this special sin: that he subjects himself to this danger, or that he does not strive to turn himself away from it. But because men rarely advert to this, for this reason they rarely accuse themselves of this habit, and therefore rarely is there an obligation of manifesting it before the confessor questions about it. "It is indeed true that one who exposes himself to danger of sinning and immediately sins sufficiently explains both sins by confessing the sin committed, with which that other sin, by which he exposed himself to the danger of sinning, morally makes one. But when a notable delay intervenes between one sin and the other, sufficient for a moral interruption, or when someone only exposes himself to the proximate danger of committing some sin, yet does not commit it, then that by which one exposed himself to proximate danger of sinning must be explained separately; for in that very thing there is sin, according to that of Ecclesiasticus 3: 'He who loves danger will perish in it.'" Viva, on prop. 60 condemned by Innocent XI, last part. - Lugo, de Poenit., d. 16, n. 200 ff.; cf. here 704; E. M.

708 Must the penitent declare the diverse persons with whom he sinned? - Resp. In the negative, of itself. The reason is that it suffices that the number of sins and their species be declared; but sins do not change species for this reason, that they were committed with several persons. - Hence one who fornicated with three different persons, or three times with the same person, satisfies by saying that he fornicated three times; nor is he bound spontaneously to say whether the accomplice was one or several, whether they were prostitutes or others. Nevertheless, if the confessor asks about this, the penitent is bound to respond, because it is expedient that the confessor know whether perhaps there is a proximate occasion of sinning, as is likely if the sin was committed several times with the same person. But different satisfaction and different remedies will have to be prescribed by the confessor according to the multiplicity and diversity of the persons with whom one has sinned. - La-Croix 1040; Bonacina, de Integr., diss. 3, n. 14; Tamburini, in decal., l. 7, c. 7; Elbel, de Act. hum., 103.

709 Is one bound by a vow of chastity who sins with another similarly bound required to declare both circumstances? - Resp. In the affirmative. The reason is that there are two plainly distinct sins there, namely a sin against one's own vow, and a sin of cooperation with another toward violating that person's vow. - The very same must be said of a married man having relations with another's wife. "Different in species is the obligation by which he himself must not violate his own marriage, and that by which he must not bring it about that the other violate his own." Lugo, d. 16, n. 258. - La-Croix 1063; Salmant., c. 6, n. 63; L., l. 1, n. 46.

710 Must a priest or religious sinning against chastity disclose his condition, or only the circumstance of the vow of chastity? - It probably suffices that each manifest the circumstance of the vow, because the species of obligation does not seem to be changed by the special condition either of priest or of religious. For the vow of each is solemn. Therefore the sin of each pertains to the same species of personal sacrilege. The controversy can only be about a simple vow, concerning which cf. vol. 1, n. 500. - Lugo, d. 16, s. 4, § 2.

711 Must one who has committed incest explain the quality, namely: 1. with one related by blood, or with one related by affinity; 2. the degree of consanguinity or affinity; 3. the line in spiritual relationship; 4. the line and degree in legal relationship? - Resp. To the first: Lessius, l. 4, c. 3, n. 79, and others affirm. Lugo, d. 16, nn. 313-316, and others deny. This opinion is judged more probable by St. Alphonsus, 469, and is proved by authority and reason from St. Thomas, 2. 2, q. 154, a. 9, ad 2. "A person related by affinity," he says, "is joined to someone on account of a person joined by blood; and therefore, because one is on account of the other, consanguinity and affinity make an unbecomingness of the same nature."

Resp. To the second: Suarez, d. 22, s. 3, n. 12, Diana, t. 1, tr. 7, r. 107, and others, from St. Thomas, 2. 2, q. 154, a. 9, and Cajetan there, think that all incests are of the same nature, and that as concerns degree, from this there is had only an aggravating circumstance because of the same virtue of piety and the reverence due to relatives, which is harmed; but greater or lesser connection does not change the species. Ballerinius apud Gur., 486, seems to approve this opinion. - Navarrus, Man., c. 7, n. 4, and others hold that the species of incest is changed from the various degree of connection, because between degree and degree there is special reverence. St. Alphonsus, 470, says this opinion is less probable. - Salmant., de 6 Dec. praec., c. 5, nn. 28, 36, and others, relying also on the authority of the Angelic Doctor, hold that incest differs in species only in the first degree, both of the direct line and of the transverse line, because the reverence due to relatives in that first degree is of a different nature. St. Alphonsus in the cited place says this opinion seems equally probable as the following. - Tamburini, Meth. Confess., l. 2, c. 5, § 2, n. 6, and others judge that all incests among blood relatives, except only the first degree in the direct line, are of the same species. The reason is that only in the said first degree is there present a special nature of connection and of reverence due. "And for this opinion," says St. Alphonsus in the cited place, "St. Thomas, 2. 2, q. 154, a. 9, seems undoubtedly to stand," and he says that it seems altogether to be held, and he adds: "indeed Lugo, d. 16, n. 314, etc., rightly teach that one must explain whether a father sinned with a daughter, or a son with his mother, whose fault has a diverse malice by reason of the special reverence due to the mother." Indeed the first degree of the direct line invalidates marriage by natural law. - But Tamburini, ibid., c. 7, n. 48, states that any incest, whether on account of consanguinity or on account of affinity, whatever the degree may be, does not differ in species. And by reason of parity he affirms that the same is to be said not improbably also about other injuries inflicted as regards parents, brothers, and wife, concerning which he had treated properly, c. 5, § 2, n. 6.

The Angelic Doctor, l. c., ad 3, says: "In the mingling of related persons, there is something which is unbecoming in itself and repugnant to natural reason, such as when mingling is made between parents and children, whose kinship is of itself and immediate.... But other persons, who are not joined according to themselves, but through order to parents, do not have unbecomingness in this way from themselves, but fittingness or unfittingness varies about this according to custom and human or divine law, because the use of venereal things, which is ordered to the common good, is subject to law." But it must be noted that by reason of superiority and the obligation arising from it, the sin is truly different if a father seduces a daughter, stepdaughter, or daughter-in-law, from that which a son commits when seducing his mother, stepmother, or mother-in-law.

Resp. To the third: The line in spiritual relationship does not change the species, whether one sins with her whom he held in baptism, or with her mother. L., l. 3, n. 450.

Resp. To the fourth: As for consanguinity and affinity, so consequently and much more for legal relationship the matter is disputed. - Cf. vol. 1, n. 798.

712 Must the nearness of persons be declared in sins of hatred or injury? - Resp. To the first: As to hatred, in the affirmative, if it is a question of nearer relationship on account of the strict bond of the virtue of piety. Hence grave hatred toward parents, children, grandparents, grandchildren, a spouse, brothers, sisters, and relatives by affinity in the first degree must be declared. - But in the negative, more probably, if it is a question of more remote relationship, namely among other blood relatives or relatives by affinity. For when the connection is more remote, there is had only an aggravating circumstance, and not also one changing the species and necessarily to be expressed in Confession. - Lugo, d. 16, n. 303 ff.

Resp. To the second: Lugo has these things, de Poenit., d. 16, n. 299 ff.: "I think that one universal rule cannot be given on this point; for sometimes the circumstance of the related person against whom one sins will have to be explained; sometimes it will not. This indeed depends on the quality of the offense and on the degree of connection. Hence if parents are struck by a child, if they are killed, if they are affected with insults, if they are defamed, those sins without doubt have a special circumstance against piety, love, and reverence due to parents, which are gravely harmed by sins of this kind. From this, however, it does not follow that every grave injury which is against a father has that other specific malice against piety and must be explained in Confession. For if a son steals from his father that which suffices for a mortal sin of theft against justice, he does not always sin gravely against piety or is bound to explain that circumstance... because... it is not... gravely opposed to that which piety and reverence toward a father demands."

713 Must the circumstance of dignity and office of the person necessarily be accused, e.g., if the sinner is a superior, magistrate, priest, etc.; if he is a confessor? - Resp. To the first: In the negative, more probably, of itself, i.e., the reason of scandal or office or particular obligation being excluded. The reason is that the circumstance of the dignity of the person sinning does not of itself change the species of sin, but at most aggravates the sin. - But the crime of injured majesty is equated with parricide, e.g., if someone kills the Pope, Emperor, King, or Prince, on account of the same virtue of observance and piety to which it is opposed. - Lugo, d. 16, nn. 309-311.

Resp. To the second: Resp. In the negative, more probably, provided it has no relation to Confession. The reason is that the confessor from his office is bound only to right direction in the tribunal of penance; from this direction no spiritual relationship arises. Moreover no injury is done to the sacrament through this sin, since it has no respect to Confession. Nevertheless it is easily evident that both a penitent of this kind must be entirely deterred from confessing further to that priest, and a confessor of this kind from admitting that penitent further to Confession. - Lugo, d. 16, n. 351 ff.; L., l. 3, n. 451.

Therefore a distinction must be made between the excellence and dignity of the person and his office. The circumstance of excellence and dignity of the person is of itself only aggravating, because from this no special virtue is gravely harmed. But the circumstance of office changes the species if the office induces a peculiar obligation of procuring the spiritual good of another. "For a Bishop, e.g., or a parish priest, from his own office, is pastor and physician of his subjects, and therefore is specially bound to impede their sins and to procure their salvation. Therefore they sin against the duty of their office if they positively attempt to stain those souls for whom they ought specially to watch. This sin not only pertains to the species of scandal, but is also specially against the duty of satisfying the proper office of Bishop or pastor, etc.... On the contrary, this malice is not found in any confessor whatever. For although in the very act of Confession he is pastor and physician, and has a peculiar obligation of governing and caring for the penitent, afterward, however, one who from office does not have that duty does not retain some peculiar obligation by this alone, that he once heard that person's Confession.... This could more easily be conceded in one who, although he is not parish priest or prelate, has nevertheless been specially chosen and assumed by the penitent himself as spiritual father by whom he is governed, which duty he has habitually accepted and retains, and therefore from the habitual duty itself seems to be obliged at least to moderate diligence concerning the salvation of his client, and much more to not positively bring upon him so grave a danger of eternal damnation." Lugo, de Poenit., d. 16, nn. 356-358, 179-181; L., l. 1, n. 451; Elbel, de Act. hum., n. 97.

714 Must the circumstance of sacred time necessarily be accused? - Resp. In the negative. This is evident from the universal practice both of confessors and of penitents; since it is established that neither are the former solicitous about questioning concerning such a circumstance, nor are the latter accustomed to declare it.

Therefore the circumstance of sacred time does not seem to have to be explained, unless certain things are specially prohibited on account of reverence for the time, e.g., lest someone on Good Friday exhibit public games, comedies, or theatrical spectacles. - Lugo, d. 16, n. 520; L., l. 3, n. 273.

715 Does one satisfy the integrity of Confession who accuses a recent sin as if committed formerly? - "Resp. 1. In the affirmative, of itself, because the circumstance of time by no means pertains to Confession. Hence a penitent satisfies the obligation of Confession who mixes new sins with old ones, or who, making a general Confession, does not distinguish from the others mortal sins committed since the last Confession, even if he does this intentionally to cover the time at which he committed the sins. - 2. But if the penitent lies about the time, e.g., if he denies that he sinned today and declares the sin as if committed at another determined and remote time, the doctors more commonly think that he does not satisfy his obligation. The reason is that the act which the penitent placed today is not an act placed in the preceding year. Hence he lies in two ways, namely by concealing the sin committed today and by accusing a sin committed at another time. Thus Tamburini, l. c. - Nevertheless there are not lacking theologians who think this lie light." Thus Fr. Gury, 488. - The reason which is adduced for the second case does not exceed mere probability. And indeed it seems to prove too much; for then a lie about any accidental circumstance whatever would render Confession void. Moreover Gury himself in the first case says: "The circumstance of time by no means pertains to Confession." And rightly indeed: for the intrinsic substance of sin, which pertains to Confession, is one thing; the extrinsic accident of sin, which of itself is irrelevant to Confession, is another. Hence the aforesaid reason, insofar as it is urged for denying the sufficiency of that Confession, Lugo himself, d. 16, n. 53, calls merely probable. - Baller., ibid.; D'Annibale, ed. 3, p. 3, n. 309; Lugo, d. 16, s. 2, § 1.

Busembaum apud St. Alphonsus, 425, also affirms it as probable, "unless some circumstance, e.g., changing the species, or reservation of the case, or proximate occasion of sinning, requires otherwise, and sufficient penance is imposed." And St. Alphonsus himself implicitly affirms the same, H. A., tr. 16, n. 4.

716 Is it always a mortal sin to lie in Confession? - Of itself one sins mortally only when the lie concerns necessary matter of Confession concealed without a just cause, or grave matter falsely supposed, namely by accusing a grave sin not committed. Therefore a lie about matters not pertaining to Confession or to the conscience of the penitent is not of itself mortal, because it is neither gravely harmful to the penitent, as is supposed, nor gravely injurious to the sacrament, since it is not referred to it. "Hence the denial of a venial sin committed, or of a mortal sin already confessed, does not exceed the malice of a simple lie," L. 496, and therefore of itself is neither mortal nor invalidates the sacrament.

Of itself: for "it is sacrilege and the absolution is null... if you deny or lie about sins otherwise duly absolved, when the confessor, as judge or physician, asks something about them as necessary for the present Confession, Lugo, d. 14, s. 10; Tamb., l. 2, c. 10, § 2; otherwise, if it does not concern the present Confession." - "If someone affirms a mortal sin which he did not do, or denies having done what he did, he commits a twofold mortal sin: one of sacrilege against the virtue of religion because of the reverence due to the sacrament, the other of a lie gravely pernicious to himself against the virtue of truthfulness." L. 495-497; H. A. 28; Lugo, d. 16, s. 2, § 6.

717 Is the penitent bound to unfold the whole Confession again if he notices that the confessor, because of sleep or distraction, did not perceive some sins and he does not know which ones; or did not judge rightly about them? - Resp. To the first: In the affirmative, if the Confession was brief, because he can prudently doubt about each one whether it was understood by the confessor or not. But otherwise if the Confession was lengthy and only a few things seem not to have been perceived; because then he can presume that each thing was understood, nor does it appear likely that Christ imposed the precept of integrity with so great a burden. If, however, the doubt concerned only one or another sin, that would have to be repeated. But the Confession will be invalid if the confessor understood no sin, whether because of sleep, or because of deafness or distraction.

Resp. To the second: "Salmanticenses, etc., teach that a Confession made in good faith to a confessor who does not know how to discern species and number, nor between mortal and venial, even in obvious cases, is not to be repeated. The reason is that... absolution is valid when on both sides the things required for the validity of the sacrament already concur. For thus one must judge that Christ the Lord instituted this sacrament, since such defects happen everywhere. Nevertheless I say this must be understood unless it is established that the number or species were not explained; otherwise the integrity of Confession must certainly be supplied." L. 500. In good faith, because if in bad faith, when the penitent knows that the confessor is of insufficient knowledge, or when he clearly sees that the confessor does not perceive the gravity of his sin, the Confession is to be repeated. For a sin which the confessor did not hear, or did not understand, and consequently about which he did not pronounce sacramental judgment, cannot be remitted by the power of the keys. - L. 198-499.

718 Are there sometimes causes excusing from the integrity of Confession? - Resp. In the affirmative, because sometimes that integrity is physically or morally impossible.

In order that someone be judged excused from the integrity of Confession by reason of moral impotence, although sins occur to the mind, these conditions are to be observed: 1. That only those sins be omitted which cannot be declared, or from whose manifestation there would follow a most grave extrinsic inconvenience, whether spiritual or temporal, either to the penitent, or to the confessor, or to some third person. 2. That another confessor cannot be found to whom an integral Confession may be made without such inconvenience. 3. That Confession is here and now necessary. From the common opinion of the doctors, this necessity is judged to be present if the precept of annual Confession or Communion must be fulfilled; if the reception of the Eucharist or the celebration of Mass cannot be omitted without disgrace or scandal; if otherwise someone must long lack the benefit of the sacraments; indeed, as Suarez adds, de Poenit., d. 23, s. 2, n. 7, if someone otherwise would be deprived of the great utility which the sacrament of itself brings. Wherefore the penitent's fear suffices lest he remain in the state of mortal sin for one or another day.

But a difficulty intrinsic to Confession never excuses, however grave it may be. The reason is that Confession from its own nature is essentially laborious; and therefore, if a grave difficulty, e.g., great repugnance or shame or the loss of one's own reputation before the confessor, excused from integrity, the faithful would for the most part be excused from accusing mortal sins, and therefore the institution of the sacrament of penance would collapse for the greatest part. Besides, the Church could not reserve atrocious crimes, because it creates no light inconvenience for penitents.

When the cause excusing from material integrity ceases, the divine precept of confessing all omitted mortal sins urges again; for when an impediment occurs, the obligation of Confession does not cease simply, but is only suspended. Therefore, when the excusing cause ceases, the obligation of the law revives integrally; and since the precept of confession is not fixed to a time or to a circumstance, but affects the whole life, therefore sins not yet accused are afterward, if it can be done, necessarily to be accused. This is established besides from proposition 11 condemned by Alexander VII. - L. 487, 490; Lugo, d. 16, s. 13.

719 Resolutions: The following chiefly excuse from the integrity of Confession: 1. Extreme infirmity, i.e., when a dying person can express only one or another sin, or, already deprived of the use of the tongue, shows penance and asks absolution only by some sign. - 2. Defect of speech and hearing; thus mutes and deaf persons who cannot confess integrally by signs are exempted from integrity; likewise foreigners wholly or almost wholly ignorant of the language of the region in which they confess. - 3.

Defect of time, e.g., if soldiers must immediately proceed to battle. But the mere multitude of penitents does not excuse. - 4. Danger to the life of the penitent, confessor, or a third person, e.g., if enemies arrive, if many are in danger of shipwreck or contagion. - 5. Danger to reputation, e.g., if a priest soon about to celebrate, and needing general Confession, could not confess integrally without the bystanders suspecting the matter. - 6. Danger of revelation or violation of the seal, e.g., if a confessor cannot confess integrally without manifesting sins heard in Confession, or if the penitent, from a grave cause, fears that the confessor will break the law of the seal. - 7. Danger of scandal or fall, both on the part of the penitent and on the part of the confessor, e.g., if a woman certainly knew the very great frailty of the confessor. - 8. Another grave extrinsic harm, whether one's own or another's, whether spiritual or temporal, deservedly feared, e.g., in a scrupulous person who is perpetually distressed about forgotten sins. - L. 479, 488-494.

720 Is there an obligation of confessing a mortal sin which cannot be explained without manifestation of the accomplice? - "For explaining a venial sin, or a mortal sin otherwise confessed, it is not lawful to manifest the grave crime of another. But the penitent is bound, when he can conveniently do so, to seek another confessor to whom the person of the accomplice is unknown, so that his reputation may be preserved; nor does the opinion seem sufficiently probable... that this is only of counsel; for commonly they say that this is of precept." L. 489. - Therefore the proposed question regards only the case in which it is a question of necessary matter, and someone cannot conveniently go to another confessor to whom the accomplice is unknown. And for this case there are two opinions: one affirming that he is bound to confess the sin; the other affirming that he is bound to keep it silent until another confessor is found.

The reason of the second opinion, which Ballerinius apud Gury, 499, holds, is that the natural precept of preserving the neighbor's reputation must be preferred to the precept of preserving the integrity of Confession. The reason of the first opinion, which St. Alphonsus follows in the cited place, is "because the precept of confessing integrally must be observed whenever it can be observed licitly; but it can be observed sufficiently licitly in our case, since the manifestation of another's crime is not illicit when it is made from a reasonable cause, as St. Thomas teaches, 2. 2, q. 73, a. 2. Therefore it must be observed. And thus answer is made to the opposite reason of the contrary opinion." L., l. c.; Suarez, d. 34, ss. 1, 2; Lugo, d. 16, s. 7.

721 What are the causes excusing from seeking another confessor to whom the accomplice is unknown? - 1. If danger of death urges, or the precept of annual Confession; 2. if it is grave for the penitent to omit Confession or Communion; 3. if someone would open his conscience to another confessor only with difficulty; 4. if someone otherwise would have to remain in sin even for one day; 5. if someone otherwise would be deprived of the benefit of some extraordinary indulgence; 6. if, by going to the confessor to whom the accomplice is known, better direction and notably greater consolation would be had. - Hence by reason of seeking counsel, of lessening sorrow, etc., mothers and wives are often excused when they manifest to a confessor the sins of sons or husbands, although he knows them. For it would be too hard for those women to be bound to seek another confessor. But generally there is not held to be a grave obligation of going to another confessor for the purpose of hiding the accomplice, unless perhaps it is a question of a very grave crime. L. 490.

722 What is the necessity and utility of general Confession? - General Confession must be judged necessary whenever preceding confessions were morally certainly invalid or sacrilegious, either on the part of the penitent because of a defect of contrition or integrity, or on the part of a confessor lacking jurisdiction; but in other cases it can never be prescribed.

The reason for each is clear. - It can be advised when, although the invalidity of preceding confessions is not established, nevertheless grave doubt can be had about this. For then it is useful for removing anxieties of soul which harm both peace of conscience and the exercise of virtues. General Confession is to be permitted, or even prudently advised, although not necessary, when, the circumstances considered, the penitent is going to perceive notable spiritual fruit from it, e.g., by reason of humility, devotion, fervor, knowledge of himself, manifestation of conscience for more perfect direction, or greater purity of soul, for obtaining divine helps more efficaciously, etc.; because the confessor from charity ought to promote the greater spiritual good of the penitent when he easily can. - It is to be prohibited in other cases as useless, and even harmful, when other inconveniences besides loss of time are prudently to be feared, namely scruples, anxieties, disturbance of conscience, etc. For if so great a burden for confessor and penitent is not to be undertaken without hope of notable fruit, all the more not with fear of notable harm. - Benedict XIV, Constitution Apostolica Constitutio, June 26, 1749, §§ 16, 17; Lugo, d. 16, s. 15.

723 Resolutions: General Confession is easily to be permitted, indeed advised, in the principal epochs of the Christian life, namely before first Communion, before the choice or reception of a particular state of life, e.g., before priesthood, religious profession, or even before marriage; likewise when someone resolves to lead a more perfect life. Besides the Confession made at the time of first Communion, generally speaking, another general Confession of the whole life is easily to be permitted; but another would be conceded only with difficulty when the prior one was made rather accurately, in good faith and with good will, unless perhaps it was made already a long time before. - A partial general Confession is easily to be permitted to devout persons, namely of one year, or from the time of the last general Confession, according to the custom observed among many religious families. - General Confession is not to be permitted even in doubt about the validity of preceding Confessions where notable inconveniences of disturbance of conscience are to be feared from it, because grave and certain inconveniences are not to be undergone because of a doubtful obligation. - Regularly general Confession is not to be permitted to scrupulous or fearful persons, because if one is permitted, when this has been finished they will immediately wish to make another, and after the second, they will seek to undertake even a third by importunate prayers, with the greatest detriment to the soul. For experience establishes that often in these persons general Confession generates many more scruples than it destroys.

724 How is general Confession to be performed? - Supposing that the confessor prudently judges that there is place for making a general Confession, if the penitent is sufficiently instructed and desires himself to declare his sins, it is altogether better to hear him, without questioning, insofar as can be done. If he judges some questions necessary or opportune, let him ask them as often and then when there is need, lest afterward they fall from the mind. Nevertheless, here it must be noted that if the confessor patiently and attentively hears the penitent, both the confessor himself and the penitent will be freed from the burden of many questions; since often penitents, explaining other sins afterward, are accustomed to add circumstances necessary as regards sins previously stated, and which the confessor would have had to ask. - If the penitent either is not sufficiently instructed or desires to be helped by the work of the confessor, he will be able especially to ask these questions: 1. About past Confessions and Communions, whether and how often they were sacrilegious, so that it may be known whether the present general Confession is necessary or only useful. If it is only useful, then both confessor and penitent can be less solicitous about the integrity of Confession, since it is altogether free for the penitent to declare the sins he wishes. But if it is necessary, then the penitent will have to be heard, questioned, and helped with much greater diligence. 2. About his age, about the condition of marriage and office, for judging the number and species of sins. 3. About the general precepts of the Decalogue and of the Church, and about the special obligations of his own state, selecting questions concerning sins into which it is prudently judged the penitent could have fallen, his condition being attended to and the circumstances of the person considered. 4. Let this be added in the last place: whether the penitent has anything else to say about which he experiences remorse of conscience.


VI. On Satisfaction

725 Is the confessor bound to impose a penance, and what kind? - Resp. To the first: In the affirmative. The reason is that satisfaction is an integral part of the sacrament of penance; but the confessor, as minister of the sacrament, is bound to procure its integrity, even accidental, insofar as it lies in him; otherwise he would not be a faithful dispenser. Wherefore, if the penitent immediately after absolution confesses a forgotten sin and is absolved, a new penance is to be imposed upon him. Trent, sess. 14, C. 8, cc. 12-15; L. 506, 513, 515; St. Thomas, 3 p., q. 90.

Resp. To the second: The confessor is bound to enjoin fitting and salutary penances, both vindictive and medicinal, that is, in some way proportionate to the number and gravity of sins, and also to the faculties and dispositions of the penitent. The reason is clear from the nature of the thing, since sacramental satisfaction is ordered toward the vindication of sins, which are greater or lesser, more or fewer, and also toward preventing new faults. Trent, sess. 14, C. 8; L. 508-509; St. Thomas, Suppl., q. 12, a. 13. - E. M.

726 Resolutions: The quantity of penance cannot be determined; but it is left to the judgment and prudence of the confessor. Roman Ritual. Nevertheless, grave penance must regularly and of itself be imposed for mortal sins. But that penance is to be judged grave which corresponds to a work that is prescribed under grave obligation by the Church, or would oblige under grave obligation if it were prescribed, e.g., hearing Mass, fasting, reciting the Little Office of the Blessed Virgin Mary, the Rosary, etc.; on the contrary, one Miserere, etc., is light. - Perpetual penances are not to be imposed, both because, since perhaps such penances would be imposed on the same penitent by various confessors, he would hence be bound at the same time and for his whole life by innumerable bonds.

Indeed penances for a long time are not ordinarily to be imposed, e.g., for a year or for five months. - Those satisfactions are never to be imposed which can expose the penitent to the mockery of others, e.g., that he recite five Our Fathers in the middle of the church with arms extended, etc. But all the more penances are not to be imposed which cannot be fulfilled without the revelation of Confession easily following. - Nor are too grave penances to be imposed, such as fasts on children and on workers wearied by continual labor.

Nor are pilgrimages or lengthy prayers, or generally alms, to be enjoined on women placed under the power of a husband, just as neither on the poor who obtain a living for themselves by continual labor. - Penances involved in many diverse works are not to be imposed, because they could not be held in memory; nor, at least ordinarily, penances too repugnant to nature, e.g., to make the sign of the cross with the tongue on the ground, to visit enemies, etc. It is also generally imposed imprudently on children that they ask pardon from parents or from others for disobedience, irreverence, or small thefts, because they often render Confession odious and for the most part are omitted. - L. 508, 515; H. A. 52; E. M.

727 How great is the obligation of imposing penance? - This obligation is grave from its genus. The reason is that the obligation regards a grave matter, namely the integrity of the sacrament; although from smallness of matter one can sin only venially against it, for example, by imposing a penance lighter than is fair. Lugo, d. 25, n. 49; L. 506. - As regards venials, however, it is disputed. Some affirm that it is grave, because the enjoining of satisfaction pertains to the rite of this sacrament; and since this rite was instituted by Christ, it must be held as a grave matter. But others say it is light, because a grave obligation of enjoining penance for only light faults cannot be proved, since in this no grave disorder appears. Indeed it does not seem that the confessor who does not impose penance can sin more than the penitent who does not execute a light penance. Moreover, the judgment can be complete even if no satisfaction is imposed, namely when the accused is judged worthy of no punishment. Each opinion is probable, as St. Alphonsus says, H. A. 47.

728 Note: "From this obligation," says Lugo, d. 25, n. 47, "it is established that some cases are excepted. The first is when the penitent is incapable, as if he is near death, especially if he already lacks the senses and cannot perceive the penance imposed.... The second case is when the confessor understands from the Confession and other circumstances that the penitent has satisfied integrally for the punishment due; and although this can rarely or never be established, Peter de Soto nevertheless adds... that it suffices that he seems probably to have satisfied. - The third case is similar to this, which others add, when without satisfaction there is at hand a remedy of perfect remission, e.g., if martyrdom to be undergone is at hand; which others extend to a plenary indulgence to be gained, at least one which is morally certain. - The fourth case is when the penitent, because of his frailty, is believed likely to accept no penance; for sometimes it will be necessary to condescend to his weakness in order to avoid graver evils. Nevertheless it will never happen that he is not likely to accept some penance, at least a light one." Cf. St. Thomas, Suppl., q. 25, a. 1.

But Benedict XIV has these things concerning the case of a plenary indulgence and Jubilee, Constitution Inter praeteritos, § 65: "One thing only remained, that we should speak about the imposition of penance not to be omitted by the confessor, since the penitent who had obtained an indulgence was said not to be bound to fulfill it. But since this reason seemed laxer to us, in the Instruction of which n. XXVI speaks, we declared our mind, establishing that a salutary penance is to be enjoined by the confessor upon the penitent, even if this one is prepared to receive the Jubilee, from which indeed arises the obligation of the penitent to fulfill the same." Cf. also Bull of the Jubilee of Leo XII, Caritate Christi; L. 519.

729 When is penance to be imposed? - Generally speaking, it is to be imposed before absolution. The reason is that thus the order of judgment is preserved, which requires that the accused first promise satisfaction before he is absolved. But if the confessor from forgetfulness has not enjoined penance before absolution, he must impose it after absolution. Nevertheless it is not grave to impose penance after absolution; indeed probably it is free of every fault if it is presumed that the penitent is going to accept the work enjoined upon him. - L. 514.

730 For what reason can a lighter penance be imposed? - 1. If the penitent is very weak and infirm in body. Roman Ritual. But if the sick person is placed in danger of death, then he can be absolved without any penance, although it is always expedient to impose some upon him. - 2. If there is prudent fear lest he not fulfill a greater penance, or lest because of a heavier penance he be turned away from Confession. - 3. If probably a greater penance will harm him more than profit him.


	If the penitent appears very contrite. - 5. If the time is present for gaining a plenary indulgence, especially of a Jubilee. - L. 508, 510; H. A. 49; St. Thomas, Suppl., q. 35, a. 1.



To the matter St. Thomas says, Suppl., q. 18, a. 4: "Just as medicines determined in the art are not suitable for all, but are to be varied according to the judgment of the physician, who follows not his own will but the science of medicine, so satisfactory punishments... are suitable for all, but are to be varied according to the judgment of the priest regulated by divine instinct. Therefore, just as a physician sometimes prudently does not give an efficacious medicine which would suffice for curing the disease, lest a greater danger arise because of the weakness of nature, so the priest moved by divine instinct does not always enjoin the whole punishment which is due to sin, lest someone infirm despair because of the magnitude and withdraw altogether from penance." And Quodlib. 3, a. 28: "But it seems sufficiently fitting that the priest not burden the penitent with a heavy weight of satisfaction; because just as a small fire is easily extinguished by many pieces of wood placed upon it, so it could happen that a small affection of contrition recently excited in the penitent might be extinguished because of a grave burden of satisfaction, the sinner altogether despairing." - Cardinal Cajetan, Summa, v. Satisfactio: "But to penitents weakly disposed, let a very small satisfaction be given according to the weakness of their soul, and let the little fire be fostered by straw placed upon it, and not suffocated by large pieces of wood placed over it." - And St. Antoninus, 3 p., tit. 16, c. 20: "The confessor must nevertheless give a penance which he believes she will likely fulfill, lest by violating it something worse happen.... The confessor must in no way permit a despairing sinner to depart from him, but rather let him impose upon him one Our Father, or another light thing, and that the other good things which he has done and evils which he has tolerated be for him as penance."

731 Can a penance be imposed under the condition of relapse? - Resp. In the affirmative, provided a proportionate penance is imposed for the sins confessed. Confessed, for the confessor is neither judge nor physician of sins perhaps to be committed. In the negative, if no other penance is imposed. For this cannot be the effort not to sin. The effort to be applied for preventing sins does not seem able to have the nature of satisfaction, since it is a natural consequence of contrition and purpose. L. 524.

732 Can a public penance be imposed? - Resp. In the negative, if it is a question of hidden sins. Thus the Roman Ritual. Otherwise, however, for public sins. Nevertheless, if public penance is not necessary, the confessor must not impose it on one refusing it, since otherwise his salvation can be obtained and scandal repaired.

It is not necessary; it will indeed be necessary "in the sole case in which otherwise scandal could not be repaired except through that public penance, for example, by publicly restoring honor to someone publicly dishonored." But in this case, independently of sacramental penance, the penitent is bound to that reparation by the law of nature. Besides, public scandals of this kind can be repaired otherwise, short of public penance, "namely through public frequentation of the sacraments, visits to churches, hearing of Masses, entrance into some Congregation where works of piety are exercised, and similar things." L. 512. - C. Manifesta 1, de Poenit. et rem.; Trent, sess. 24, C. 8, de R.; St. Thomas, 4 d. 14, q. 1, a. 5, q. 1; Francolini, Vet. Eccl. sever., l. 1, Calumn. 7.

733 Can a work otherwise owed be imposed for penance? - Resp. In the affirmative. The reason is that, since that work is satisfactory, it can well be elevated through the keys to the merit of sacramental satisfaction. "Nevertheless this should not be done unless the frailty of the penitent has been considered. But the doctors commonly say that unless the confessor expressly imposes a work otherwise prescribed, a supererogatory work is understood to have been imposed. But if the confessor imposes hearing Mass for a month, there is no obligation to hear two Masses on a feast." L. 513.

734 What are the works which can be imposed for satisfaction? - "Prayer as much as alms, and any other good work enjoined in the sacrament of penance, is valid as a penal and afflictive work..., even an internal work..., even a work to be applied for the dead..., even cessation from some good work, namely from Communion, fasting, etc..., because a cessation of this kind can well sometimes be an act of virtue, at least for preserving obedience to the confessor. But Lugo rightly notes that regularly it is not expedient to impose a penance of this kind." L. 514. - But it is common among the doctors that entrance into Religion and matrimony cannot be imposed as penance. For each requires complete liberty in every way. L. 511. - "A penitent fulfilling a prayer or pious work enriched with indulgences can at the same time satisfy the penance and gain the indulgences." S. Indulg. C., June 11, 1901. - St. Thomas, Suppl., q. 15, a. 3; E. M.

735 Is the penitent bound to accept and fulfill the imposed satisfaction, and when? - Resp. To the first: The penitent is bound to accept and fulfill a reasonable penance sacramentally enjoined, because from what has been said the confessor is bound to impose penance, and indeed one in some way proportionate to the sins.

But if a penance must be imposed and accepted, by that very fact, by reason of the obedience owed to the confessor, it must also be fulfilled. Trent, sess. 14, C. 8; L. 515-516; H. A. 55.

Resp. To the second: The penitent is bound under grave obligation to fulfill a grave penance imposed for grave sins, because grave matter of itself obliges under grave obligation. But more probably he is bound only under light obligation to a light penance imposed for light faults, because light matter is not capable of grave obligation. L. 517.

Resp. To the third: The penitent must fulfill the penance at the time designated by the confessor, or as soon as he conveniently can; and if the penance obliges under grave obligation, he will sin gravely if from grave negligence he long defers it. The reason is that of itself it is grave to delay a notable debt for a long time. But whenever a penance was not fulfilled at the appointed time, the burden of performing it always remains, because the time is intended only accessorily. - Cf. n. 742; E. M.

736 Note: "Nevertheless it is probable that if that penance seems to the penitent more grave than is just, or too burdensome with respect to his weakness, then if the confessor is unwilling to moderate it, he could at least depart without absolution without grave fault, and approach another confessor, as they say with Busembaum, etc. Nevertheless this must be understood if that penance is truly unreasonable, etc." L. 516. - "From the common doctrine of theologians a confessor can sometimes oblige the penitent to fulfill the penance before absolution, etc." Lugo, d. 14, nn. 170, 171. - The penitent is not bound to fulfill the penance when the Confession was invalid, because the sacramental sentence of the judge was null, and therefore there is no sacrament to be completed. Otherwise one would have to satisfy twice for the same sins. The same must be said for the same reason about a penance imposed without absolution. Except if the penitent approaches several times to complete the same Confession, and meanwhile the confessor, as often happens, imposes some penance each time, so that less remains to be imposed at the end. - E. M.

737 Does a penance grave in itself, but imposed for only venials or for mortals already confessed before, oblige under grave obligation? - Resp. In the negative, more probably. The reason is that then satisfaction is not necessary insofar as it is grave. Hence just as the confessor was not bound, indeed could not prescribe it under grave obligation, so neither is the penitent bound to fulfill it under grave obligation. For the confessor must impose penance only according to the quality of the crimes from Trent, sess. 14, C. 8. - L. 517; Suarez, d. 38, s. 7, n. 7.

738 Can the confessor impose for grave faults a penance which is indeed grave, but binds lightly? - Resp. In the affirmative, because any legislator can prescribe grave matter under light obligation; nevertheless this is generally not expedient. St. Alphonsus would prefer that at least something be enjoined under grave obligation, with which afterward something else, even graver, could be imposed under light obligation. Yet he himself does not deny that the opposite opinion is more common; and from this very fact it is argued that the argument which he himself tries to draw from Trent for his opinion is less firm. Indeed the spiritual good of the penitent must be attended to, which because of his infirmity can demand something altogether different. - L. 518; Suarez, d. 38, s. 3, n. 3.

739 Is the penitent bound under grave obligation to fulfill the added circumstances of the penance, e.g., that he pray on bended knees, etc.? - The solution depends on the greater or lesser affliction of the flesh which the circumstance brings, whether of itself or with respect to the penitent. This can also depend on the intention of the confessor, which either he himself has expressly manifested, or the penitent can presume. - L. 517.

740 Does one satisfy who fulfills the penance in mortal sin? - Resp. In the affirmative. The reason is that for satisfying the precept it suffices to place the work of satisfaction enjoined, although the end of the precept is not obtained. - L. 552. Hence he also satisfies if in fulfilling the penance he sins venially, e.g., because he is distracted; nor then is the fruit from the work worked of such a penance impeded because of the other sins already remitted. - L. 552.

741 Does one sin who fulfills the penance in mortal sin? - It is certain that he does not sin gravely. According to some he sins venially. The reason is that one who voluntarily places an obstacle to even a partial effect of the sacrament does not seem able to be excused from some fault. Nevertheless several grave theologians probably hold that he is exempt from every fault, because there is no fault in placing an obstacle only to the remission of punishments. But when the obstacle is removed, then the effect of satisfaction is obtained. - L. 523.

742 What delay of penance is a grave fault? - If the penance was light, delay, however great it may be, will never be grave, since the omission of the penance itself more probably does not exceed light fault. - If the penance is grave, and imposed for grave sins, more probably a delay of two or three months is to be regarded as grave. But others extend this to six months; but this, says St. Alphonsus, seems too benign. Others extend it up to a year, and this, says the holy Doctor, is commonly rejected. Others finally say that no delay will be grave unless the penitent casts himself into danger of no longer executing the penance.

Nevertheless it is not necessary that one fulfill sacramental satisfaction before he confesses again. He can still fulfill it after another Confession, and continue it, if it is lengthy, e.g., that he hear Mass daily for a year. - Diana, tom. I, tr. 6, rr. 44, 45; Lugo, d. 25, n. 90 ff.; L. 517, 521.

743 If the penitent has forgotten the enjoined penance, is he bound to repeat the Confession so that he may receive another penance? - Resp. In the negative. The reason is that the fulfillment of the penance already once enjoined has been made impossible through forgetfulness, even culpable forgetfulness. But no one is bound to the impossible. Nevertheless, if the penitent prudently presumes that the confessor is still mindful of the enjoined penance, he should approach him, if he conveniently can, so that he may learn from him what it is. L. 520.

744 Who can commute a penance and for what cause? - Resp. To the first: It can never be commuted by the penitent himself, not even into a better one, although a vow can be changed by the one vowing it into an evidently better work. The reason is that penance cannot be elevated to the merit of sacramental satisfaction unless it has been imposed by the minister himself of the sacrament of penance. - It can be commuted: 1. by the confessor who imposed it, because a legislator can change his own law; 2. by any other confessor, because any other confessor can be judge of the same cause if the penitent submits himself to his tribunal; for a successor in the same authority can do whatever the predecessor could. Nevertheless an exception seems to be made, according to the more common opinion, if the penance was imposed by the superior himself for reserved cases, because an inferior cannot change the sentence of a superior; unless, however, a grave cause is present, or the consent of the superior can easily be presumed. Yet others deny this, because once the reservation of sins has been removed through the absolution of the superior, the power of the superior and the inferior confessor is the same.

Resp. To the second: For a commutation to be made licitly, a just cause is required, such as: 1. if the penance seems difficult; 2. if it is foreseen that the penitent is not going to satisfy it because of repugnance, frailty, forgetfulness, etc. - L. 528, 529.

745 Is the penitent bound to repeat the Confession to obtain commutation of the penance? - If he approaches the same confessor, it will not be necessary to repeat the Confession when the confessor remembers the state of the penitent's conscience in some way confusedly. - If he approaches another confessor, or even the same one no longer mindful of the sins, it suffices that he confess summarily, so that the confessor may acquire a confused knowledge of that state.

But whether this summary Confession is also required if the confessor, at least confusedly, does not know the state of the penitent is disputed. The first opinion affirms it. The reason is that the confessor cannot commute the penance except by sacramental judgment; but he cannot exercise this judgment unless the penitent opens the state of his conscience to him. The second opinion probably denies this, because it is not a question of a judgment to be rendered concerning faults destroyed in a preceding Confession, where the judgment about them has already been formed, but only of commuting the penance. But for this the knowledge of the prior penance and the notion of frailty or difficulty for fulfilling it suffices, namely so that a new one in some way equivalent may be imposed. Hence the confessor, hearing the penitent say that he has not fulfilled the penance and is not going to fulfill it, believing him, will be able to commute the penance even if he does not ask. - L. 529.

746 Can the confessor commute a penance outside Confession? - Resp. In the negative, if the confessor is different. The reason is that the confessor has no power except in sacramental judgment. For penance must be joined with the absolution received. - If that confessor is the one who imposed the penance, he can change it immediately after absolution, before the penitent departs; but not afterward, at least more probably. The reason is that for this it is required and suffices that the preceding judgment of the confessor morally persevere, which does not seem to have place if the penitent approaches the confessor outside the tribunal of penance. St. Alphonsus, 529, says that this is the truer and more common opinion. Nevertheless others say that commutation of penance can be made by the same confessor outside Confession within the space of one day, within two days, a week, and even a longer time, because then it still seems to be morally united with the preceding sacramental judgment. For just as a longer space does not prevent sorrow, or Confession, or even fulfillment of satisfaction from being morally united with absolution, so one can judge also about the change of penance. Lugo, d. 25, nn. 111, 112.

747 Note: If the penitent, after accepting a penance from one confessor, repeats the Confession before another in order to obtain a milder penance, or even for another cause, he is by no means freed from the former penance unless he mentions the preceding Confession and the penance accepted. The reason is that for commuting the penance on the part of the confessor, a positive act of the will is required by which the prior obligation is revoked.


VII. On the Form of the Sacrament of Penance

748 What is the form of the sacrament of penance; what is its force and obligation? - The form of absolution is had thus in the Roman Ritual: "May almighty God have mercy on you, and, your sins having been forgiven, bring you to eternal life. Amen. - May the almighty and merciful Lord grant you indulgence, absolution, and remission of your sins. Amen. - May our Lord Jesus Christ absolve you, and I by his authority absolve you from every bond of excommunication, suspension, and interdict, insofar as I can and you need; then: I absolve you from your sins in the name of the Father, and of the Son, and of the Holy Spirit. Amen. - May the Passion of our Lord Jesus Christ, the merits of the Blessed Virgin Mary and of all the Saints, and whatever good you have done and evil you have borne, be for you unto remission of sins, increase of grace, and the reward of eternal life. Amen."

The hand is raised from the word Indulgentiam up to the word Passio Domini, and the sign of the cross is made over the penitent while saying: In nomine Patris.... The word suspensionis is omitted for laymen. It is a pious custom that the confessor before Confession, while he blesses the penitent, say: "May the Lord be in your heart and on your lips, that you may rightly confess all your sins," or recite a similar prayer. But this does not fall under obligation.

The words Misereatur, Indulgentiam, Dominus noster, Passio, etc., "the doctors commonly say can be omitted without any sin.... And this seems truer, since Trent, sess. 14, C. 3, says that these prayers are only laudably added; for the word laudably certainly seems to import no precept. Nevertheless no one doubts that it is more fitting... to add prayers of this kind, especially those which follow, Passio Domini, etc., since it is probable that through those words all the good works of the penitent are elevated to sacramental satisfaction." L. 430, 507; St. Thomas, Quodl. 3, a. 28. Since it is probable: to others this seems incredible. And they say that those words contain only the deprecation of the Church and have no other force than the other sacramentals. Lugo, d. 25, n. 56. But it is not incredible that the good works of the penitent are elevated to sacramental satisfaction for sins confessed and remitted. The Rubric says: "In more frequent Confessions it will be enough to say: Dominus noster, etc., up to Passio Domini," exclusively. - The word deinde seems not to pertain to the very formula of absolution, but to the order of things to be said. S. R. C., Aug. 27, 1836, Veronen. Indeed in the Ritual it is had: first he says, second he says, then again. But because before it was written in red character and now in black, they say that that deinde pertains to the form. - The elevation of the hand and the formation of the sign of the cross certainly are not required for the validity of the essential form. Florence, Decr. pro Arm.; Trent, l. c.

It is commonly asserted that it can be omitted without grave sin, and several learned authors assert that it can be omitted without any sin. And they say the same about uncovering the head. L. 425.

Absolution from censures precedes absolution from sins: Dominus noster, etc. This absolution is valid if it is said, from every bond of censures, or from censures. Absolution from censures can validly be given by the same form by which one is absolved from sins: I absolve you from your sins, because these words involve absolution from whatever bond arising from sins; and nothing stands in the way of the confessor directing his intention to each absolution, from censures and from sins. Nevertheless this is not excused from venial fault, since it is against the use of the Church. But probably it is altogether excused if there is no probable suspicion that the penitent has incurred some censure. Besides, a priest would sin mortally who, against the prohibition of the Church, wished to absolve the penitent first from sins and then from censures. From censures, namely of excommunication. For suspension and interdict of themselves do not deprive one of the reception of the sacrament of penance. But the penitent would validly be absolved from sins if he were in good faith, absolution from censures not having first been given. The reason is that the prohibition of the Church cannot invalidate a sacrament whose validity depends on divine law, since all essential things required for it concur. - L. 430; La-Croix 1567.

Absolution from sins essentially and certainly consists in words. Given by gesture or writing or other signs it is invalid. Florence, Decr. pro Arm.; Trent, sess. 14, C. 3; prop. condemned by Clement VIII, June 20, 1602; Paul V, July 14, 1605; L. 428; St. Thomas, 3 p., q. 84, a. 3, ad 3. - Wherefore it is essentially required that the penitent to be absolved be morally present. Prop. cited, condemned by Clement VIII and by Paul V. The confessor, while he pronounces the form, seems to speak with the penitent himself. Therefore the aforesaid moral presence is reckoned that within which men can and are accustomed to speak with a common voice, although a higher one. Such presence extends to about twenty paces, especially where the penitent has not yet gone out of the sight of the confessor. But the penitent is to be recalled when he can in every way be recalled. Besides, without scruple a penitent can be absolved who has withdrawn from the confessional, if it is certainly known that he is still within a few paces. But it is not enough for moral presence if the priest sees the penitent, or perceives him by another sense; for presence for absolution requires greater nearness than for hearing a sermon or Mass. Hence, if someone could at some time be absolved only from a distance, for example if he were falling from a roof, then absolution should be given under condition. - L. 429.

Therefore absolution can in no way be given validly by wireless telegraph, nor by wired telegraph, nor by telephone, nor by gramophone.

In the sacramental forum the matter is done between those present, and what is done in it is valid, although the penitent has departed unabsolved, or has performed a sacrilegious Confession. But in the forum of conscience the matter is done even between those absent. For those things which pertain to the spiritual salvation of each person can well be treated even between the absent. Some wish the forum of penance to be the sacramental forum; others the forum of conscience. Sanchez, de Matr., l. 8, d. 34, n. 29; Suarez, de Leg., l. 8, c. 1, nn. 15, 16.

Absolution from sins is contained in the words: Ego te absolvo a peccatis tuis, in nomine Patris et Filii et Spiritus Sancti. Amen. It is altogether certain that the due form is not deprecatory, but indicative: ego te absolvo, etc. Trent, sess. 14, C. 3. Likewise it is certain that the words te absolvo pertain to the essence of the form. - If it is said: absolvo a peccatis tuis, it more probably is valid, because the pronoun te is sufficiently expressed by the pronoun tuis. But very commonly they deny this; and because this opinion is also probable, in practice it must altogether be followed, from prop. 2 condemned by Innocent XI. - But if it is said: ego te absolvo, omitting a peccatis tuis, they very commonly say it is valid from the Roman Catechism, n. 14, and from St. Thomas, 3 p., q. 84, a. 3; yet that it is a grave sin, since it is against the custom of the Church. But others hold that these words pertain to the essence from the words of Christ: "Whose sins you shall forgive." And this opinion is also probable, and therefore in practice one must not depart from it. If finally only absolvo is said, the form will be invalid, because it has no determinate sense and falls upon no determinate subject. - But the common and true opinion denies that the words in nomine, etc., pertain to the essence of the form. For in the institution of this sacrament Christ made no mention of the Trinity, as in baptism. Some think their omission is mortal, others that it is no sin, others, better and almost commonly, say it is venial, since the aforesaid invocation is according to the custom of the Church. - L. 430.

It is not necessary that the penitent hear the words of absolution, much less that he understand them. It suffices that the priest truly pronounce them, and it is advisable that in the presence of others, in order to preserve secrecy, they be said quietly. - Although, insofar as it is a sentence, it can be deferred for a longer time, even after a week, e.g., it can be given; nevertheless, insofar as it is a form, it cannot be deferred for a longer time. Absolution is indeed validly given after an hour from Confession; indeed it can be given on another day if the penitent renews the accusation: again I accuse myself of these things which yesterday, which the day before yesterday, etc., I confessed. - L. 9, 429; E. M.

Confessions are to be heard in church, but not in private homes unless from a reasonable cause. Hence they cannot be heard in private oratories, nor in semi-public oratories, unless by permission of the Bishop. Roman Ritual, Order of administering the sacrament of penance, part 2; Benedict XIV, Encyclical Magno cum, June 2, 1751.

The confessor must be vested in surplice and violet stole, as the time or the custom of places bears. Roman Ritual, l. c., part 4. But regulars by privilege use only the stole; and from S. R. C., Aug. 31, 1867, ad 2, n. 3158, it is fitting that in church the stole be used.

749 When the confessor absolves, is it necessary that he remember the sins accused? - Absolution is a sentence. Wherefore it is necessary that, when the confessor gives it, he have at least confused knowledge of those things which the penitent has confessed, and of which he himself already had distinct knowledge. Otherwise he scarcely seems not to pronounce sentence in an unknown cause. - Wherefore if the confessor does not retain individual sins in memory, because the Confession was lengthy and complicated, because he deferred absolution, because up to this point the penitent confessed invalidly, and, after the sin previously kept back has now been accused, or after sorrow has been conceived which he had lacked, he seeks absolution, it suffices that "he remember in confused fashion the state of the penitent, or resume (if he does not remember) knowledge of it in confused fashion, and that the penitent accuse himself in common of all things previously confessed."

L. 502. - But if otherwise the penitent had narrated sins outside Confession to the confessor as to a friend, whether also in this case it suffices to resume confused knowledge of them is disputed. Lugo, d. 16, n. 638, and others affirm; for if that confused knowledge suffices in the preceding cases, it must also suffice in this one. But St. Alphonsus and many more others deny it, because in the preceding cases sacramental confession of all and each sins, which Trent requires, was not lacking; but in this case it is altogether wanting. L. 502.

750 Is conditional absolution valid and lawful? - It is certain that absolution imparted under a condition concerning the present or the past is valid in every case, provided the other things required for the validity of the sacrament are present; for the condition in no way changes the sense of the sacramental form, which it in no way affects, but affects only the will of the confessor, who does not intend to absolve unless the appended condition is fulfilled. But when this has been fulfilled, the form becomes absolute, and therefore nothing is found which could hinder its validity. - Likewise it is certain that conditional absolution is sometimes lawful; for if it is valid, it must also be lawful when necessity urges. When necessity urges: hence the doctrine of some must be rejected as plainly lax, who hold that conditional absolution can be imparted from any light cause whatever, even if sufficient disposition of the penitent, burdened even with mortal sins, is doubted in any way whatever. For the confessor would no longer be a prudent dispenser of the sacraments, but would cast pearls before swine; and by this facility of absolving he would bring it about that penitents would waste away in sins.

But the doctrine of those is no more to be admitted who hold that absolution is not to be imparted under condition except in extreme necessity, or in the extreme danger of life; for doctrine of this kind is exceedingly harmful to penitents who can return to a confessor only with difficulty and, dismissed without absolution, incur the danger of eternal damnation. - L. 431, 432.

751 In what necessity can or must absolution be imparted under condition? - Absolution can and must be given under condition whenever, if granted absolutely, it would expose the sacrament to danger of nullity, and, if denied absolutely, it would expose the penitent to danger of grave spiritual harm. - Even if necessity of this kind does not urge, absolution can nevertheless be given under condition whenever, if granted absolutely, it would expose the sacrament to danger of nullity, and, if denied absolutely, it would deprive the penitent of some notable spiritual good, though not necessary. For the sacraments indeed exist for men; but they are holy things. Wherefore provision must be made for each: both the utility of men and the sanctity of the sacrament. For this reason they are not to be heard who, against the common opinion of the doctors, hold that absolution, as also the other sacraments, must never be given conditionally, but always absolutely.

752 Resolutions: A penitent constituted in mortal sin is to be absolved under condition whenever there is prudent doubt about absolution having been imparted, or rightly given, and certainty about this cannot easily be had. Likewise a doubtfully disposed penitent who is in grave danger of death, e.g., a woman in difficult childbirth, a sailor or anyone else about to undertake a long voyage, a soldier before battle, a sick person before a very difficult surgical operation, and all the more one guilty and to be punished with death. Children and the half-witted can be absolved under condition in doubt about the use of reason or sufficient disposition, after serious diligence has been placed for disposing them insofar as can be done, especially in the following cases: if they are in danger of death; if the precept of annual Confession urges; if they have confessed some mortal sin. The reason is that they are exposed to the danger of proximate damnation if death urges, or to the danger of remaining long in mortal sin. Besides, there is no way and hope that, if absolution is delayed, they will soon return disposed and be absolved more safely, as perhaps can be hoped of others. Indeed they will be able to be absolved conditionally several times in the year, even if they bring only light matter, lest they be deprived so long of sacramental grace or remain in mortal sin, if perhaps they are in it.

Probably also doubtfully disposed spouses about to contract marriage immediately can be absolved under condition, because otherwise they are certainly going to profane that sacrament, and, dejected in soul because of absolution denied, they will not return to confess and will waste away in sins. - Likewise pious penitents can probably sometimes be absolved conditionally, in doubt whether they subject sufficient matter to the keys. But it is far better that they offer certain matter from past life, and thus not be deprived of the grace of the sacrament. - A relapsed sinner can be absolved under condition, when there is doubt about his sufficient dispositions, "if it is prudently feared that that sinner will not return again to Confession and will waste away in his sins." L. 432, 442; La-Croix 1797.

753 What especially as regards the dying? - Any dying person who in some way, by voice or sign, confesses or asks absolution can and must be absolved, and indeed absolutely. The reason is that all things required for the sacrament and for formally integral Confession are present. - Any dying person in whom attrition and confession can be presumed in some way, however slightly probable, can and must be absolved, at least conditionally; because in the case of extreme necessity, even in the administration of the sacraments, it is lawful to use an opinion even slightly founded. - A dying person who altogether refuses the sacrament of penance, or who can in no way be presumed attrite, can in no way be absolved. The reason is most clearly evident. - L. 480, 482; E. M.

754 Resolutions: All dying persons not yet destitute of the senses and consenting to absolution and obeying the commands of the confessor are to be absolved: absolutely indeed, if they voluntarily seek Confession or if with willing soul they propose to confess; but conditionally, if they are scarcely with difficulty induced to some Confession, or if there is prudent doubt about their sufficient disposition. - All dying persons destitute of the senses who before deprivation of the senses expressly showed a desire for Confession, e.g., by ordering a priest to be called, etc., are to be absolved, at least conditionally. The reason is that they are judged truly to confess through the testimony of those standing by. This is established from the Councils and from the Roman Ritual.

All dying persons altogether destitute of the senses who lived Christianly are to be absolved under condition, even if then they gave no sign either of sorrow or of desire for Confession. The reason is that, since sorrow and desire for absolution can be presumed in these, Confession also can in some way be presumed. - Other dying persons destitute of the senses, who lived little Christianly, are also to be absolved conditionally, because even in them penance and Confession can still be presumed in some way. - A dying person destitute of the senses in the very act of sin, e.g., in a duel, adultery, theft, etc., can probably be absolved under condition. The reason is that even he can be sufficiently disposed. This especially has place for one who perhaps was led to sin by fear, human respect, etc. Not a few live badly, but in no way wish to die badly; and they conceive a will of penance for the moment of death. - L. 481, 485; La-Croix 1162; Elbel 308, 211; Benedict XIV, de Syn., l. 7, c. 15, n. 9 ff.; cf. Commentary on the absolution and assistance of the dying.

754 bis. On the obstinate dying sinner. - Certain modern authors go further and say that absolution can be imparted even to a dying person destitute of the senses who previously refused to receive the sacraments of the Church; indeed, abhorring them, he altogether rejected them with blasphemy. For sacramental absolution can be imparted in so great a crisis of affairs even with slight probability, and it is possible that he conceive penance in his heart. - But in fact this reason does not prove the assertion. A transition is made from slight probability, that is, from the lowest degree of probability, to possibility, and indeed to absolute possibility. It is certainly metaphysically possible that that obstinate sinner, destitute of the senses, conceive penance. But who will ever be able to say that this is morally possible, that this is at least probable in the lowest degree? What, indeed, is the moral motive of that possibility, what rational foundation of this possibility? Moreover, is it lawful to impart absolution, even only under condition, to the indisposed, whom it is established in a human way to be indisposed?

754 ter. On apparent death. - It must be noted, from several more recent authors, that the certain sign of death is nothing except putrefaction, which can happen after whole days; other signs are not infallible. Even cadaveric rigidity is not always a certain sign of death. From the moment which is commonly called death until putrefaction, a man can live a hidden life, and his death then is only apparent. In several cases apparent death can be had, so that this state of apparent death is more frequent and longer in those who are seized by sudden death or a sudden accident. But it is very probable that a similar state has place for a longer or shorter time in all men, even if they die from common diseases, both acute and chronic.

It is difficult to determine this time of apparent death, both in illnesses of sudden death and in those of ordinary death. Regularly the aforesaid time endures until cadaveric rigidity, which does not happen at one and the same time in all corpses. In sudden illnesses it can endure for one hour, two hours, and more. In ordinary illnesses it can endure only for some minutes, five, six, for a quarter of an hour, for a half-hour, longer. Wherefore the aforesaid authors conclude: then sacramental absolution and especially extreme unction, which in the case can have a more certain effect, will be able to be administered under condition. It will be easy to guard against the scandal of the faithful which perhaps could be present.

The aforesaid authors note besides, as regards the dying, that the sense of hearing perseveres for a very long time in the dying; and, even if the sick person seems immobile, incapable of moving his members and speaking, and almost dead, or given over to deep sleep, he can easily hear the voices and all words of those around him. Wherefore the best counsel is that those assisting speak nothing imprudently in a loud voice, and that the priest suggest pious affections, very brief prayers, and especially acts of faith, hope, charity, and contrition in a very brief formula to the dying person.

But the reason of these authors, as regards death from a general rule always being apparent, is by no means convincing. The reason is that the cells of the organism after apparent death still remain whole, and retain, even without circulation of the blood and respiration, the elements necessary for nourishing life, as e.g., oxygen, etc.; and consequently, although new elements do not arrive for life, until those preexisting elements are not exhausted, life does not cease. And therefore in sudden deaths, since the vital elements still persevere whole, real death is prolonged longer. But in ordinary cases of death, since those elements are almost altogether consumed, real death follows not long after apparent death. But from this indeed it is proved that the lowest degree of life still persists; but by no means is it proved, which is altogether necessary, that all those dispositions which are necessary for having a human composite still persist in matter and in the body for human life. And the common opinion of all centuries is against this existence prolonged after death. All say and believe that the man is dead.

Almost the same argument is for the first creation of the soul and union with the body. That the germ lives from the beginning, who ever denied or could deny? Otherwise, how would it afterward begin to live? But now from the fact that it lives, does it follow logically that therefore immediately that fertilized germ is informed by a rational soul, as modern authors especially assert almost indubitably? Certainly not. For it must be demonstrated that that germ, either from the beginning of fertilization, immediately has all the dispositions necessarily required for that most perfect form. And no one up to now has demonstrated this. And surely the same is true in the present case. For it must be demonstrated that a man commonly dead is not dead, but merely apparently, because all those necessary dispositions for retaining and conserving the soul in it still remain in the matter. And no one up to now has proved this. The facts which are adduced concerning true apparent death in fact prove nothing conclusively. For that sometimes a certain apparent death is had, and that sometimes true death can be distinguished from apparent death only with difficulty and in fact is not distinguished, no one has denied this. And the matter up to now was well known to all. Wherefore from this only this could rightly be concluded: that in such and such a case, absolutely speaking, a case of apparent death can be had. But that death, commonly judged to be such, is always apparent does not seem certainly demonstrated from this.


VIII. On the Approbation of the Confessor

755 What is required for the adequate power of the minister of penance? - Three things, namely power of order, power of jurisdiction, and approbation. The power of order is required, that is, that which belongs to the minister by force of ordination and is intrinsically annexed to the priestly character. The reason is that it was said by Christ to priests alone: Receive the Holy Spirit; whose sins you shall forgive, they are forgiven them. John 20:22. This is established besides by a multiple definition of the Church. Trent, sess. 14, C. 6, cc. 3, 9, 10. - The power of jurisdiction is required, that is, the power by which the priest as judge can pronounce sentence on some, as his subjects. Trent, sess. 14, C. 7. - Approbation is required for hearing Confessions both licitly and validly, or a public judgment about the suitability of the priest for hearing Confessions. Trent, sess. 23, C. 15, de R.; L. 539, 540; Lugo, Resp. Mor., l. 1, d. 16; E. M.

But confessors are bound to take the oath, according to the Motu Proprio of Pius X. "I. Can the Ordinary in a case grant to extra-diocesan priests of the Latin rite, already approved by their own Ordinaries for their respective diocese, the faculty of hearing confessions either for one or another occasion or for some more or less long space of time, without being forced to receive from them again the oath prescribed in the Motu Proprio Sacrorum Antistitum against the errors of the Modernists? "II. Can the same Ordinary do this if it is a question of priests of the Syro-Malabar rite who, even if they have been approved in their own rite for confessions, nevertheless have never taken the said oath? "Resp. To I, in the affirmative; to II, if it is a question of a faculty to be granted by way of a transient act, in the affirmative; otherwise, in the negative." S. C. Consist., April 10, 1913, A. A. S., vol. 5, p. 272.

756 What is approbation? - Approbation can be defined: the juridical judgment of a prelate about the suitability of a priest for hearing Confessions. Hence for granting approbation an examination is not essentially required; for a prudent judgment about suitability can be had even without examination, when this is established from elsewhere. But this judgment must be adequate, namely both on the part of the intellect as regards knowledge and prudence, and on the part of the will as regards holiness of morals, fitting for the vicar of Christ in this ministry. Nevertheless these do not pertain to the essence. Therefore the Ordinary would indeed illicitly, yet validly, approve one who perhaps was destitute of these qualities. "And although the Bishop internally disapproves, external approbation is valid for conferring jurisdiction." L. 545. - L. 542.

757 Whether approbation is required only for liceity, or also for validity? - Approbation is required for hearing Confessions both licitly and validly. This is established from Trent, sess. 23, C. 15, de R., where it is thus laid down: "That no priest, even a regular, can hear Confessions of seculars, even priests, nor be regarded as suitable for this, unless either he has a parochial benefice, or, by examination by the Bishops if it shall seem necessary to them, or otherwise, he is judged suitable and obtains approbation, which is to be given gratis." - No priest, even a regular: understand even a regular prelate, "although it is not fitting that doctors and licentiates, or lectors in theology, be examined, provided they have lectured on Moral Theology." L. 542. Unless either he has a parochial benefice, namely actually; and therefore canons who have care of souls only habitually cannot hear Confessions licitly and validly without the approval of the Bishop. S. C. C., April 1, 1876.

Unless he obtains approbation. "Whether Confession of venials made to a simple priest is illicit and invalid? That it is illicit today is certain from the Decree of Innocent XI on daily Communion, Feb. 12, 1679.... But whether... it is invalid? The first and very common opinion denies it..., but the second opinion affirms it, and I think this sufficiently probable." L. 543. The illicitness is confirmed by common and constant custom, also and especially among regulars. - L. 541, 546, 549; Lugo, Resp. Mor., l. 5, dd. 15, 24; E. M.

758 Who can approve? - The Bishop alone can approve. The reason is that it pertains only to the prelates of the Church to judge about the suitability of ministers to be deputed for hearing Confessions. This is also established from the cited Trent. But the Bishop can approve either by himself or through another delegated by him, because approbation is an act of jurisdiction; but ordinary jurisdiction can be delegated. Wherefore Vicars General and Capitular Vicars, Vicars and Prefects Apostolic, can also approve. - "Moreover under the name Bishop are also understood prelates having episcopal jurisdiction, such as certain abbots, and the Chapter when the see is vacant; but not Provincials or Generals of Orders. A Bishop confirmed, although not yet consecrated, can rightly approve, because he already has jurisdiction. Otherwise, if he is only elected and not confirmed; or one who has renounced the episcopate, because then he lacks jurisdiction." L. 547. - It must be noted that according to the present discipline of the Church, together with approbation jurisdiction also is customarily conferred on priests by the prelate; and therefore, in common usage, jurisdiction also is comprehended under the name of approbation. But formerly, namely before Trent, since the approbation of the Bishop was not necessary, jurisdiction was commonly granted by pastors; this faculty now scarcely has exercise in pastors, since now there can scarcely be found a priest who has not already received from the Bishop jurisdiction together with approbation. - Bertagna, de Casuum reservatione, p. 1, c. 1, note; Ferraris, v. Approbatio, a. 1, n. 15; L. 550, 558; E. M.

Wherefore in fact the approbation which is now given is the faculty of hearing Confessions. And thus someone in fact validly hears Confessions, although he is not suitable and is not judged suitable by the interior judgment of the Bishop, who nevertheless grants approbation. And indeed this approbation from the Council of Trent implicitly contains permission and faculty of hearing confessions.

759 From which Bishop must approbation be had? - Approbation must be bestowed by the Bishop of the diocese in which Confessions are to be heard; hence the approbation either of the Bishop of the penitents or of the Bishop of the priests does not suffice. This is established from the Bull of Innocent XII, Cum sicut, April 19, 1700, where it was sanctioned: "Confessors, both secular and regular, whoever they may be, by force of the Bull of the Crusade, can in no way hear penitents without the approbation of the Bishop of the place in which the penitents themselves dwell; nor does approbation once or several times obtained from other Ordinaries of other dioceses suffice for this, even if the penitents are subjects of those Ordinaries who had approved such confessors." Then the Pontiff declares null "Confessions which are made without the approbation of the Bishop of the place in which the penitents themselves dwell." What is clearer? But if even with the privilege of the Bull of the Crusade approbation is required from the Bishop of the place, how much more without privilege. But the Salmanticenses... say that the opposite opinion is not condemned by this Bull, if someone had a privilege of a different kind from the Crusade, for example of a Jubilee, or something similar. But the Bull of Benedict XIV, which begins Benedictus Deus, stands against this, where it is said that in the Jubilee faculty is given both to seculars and regulars of choosing a confessor for themselves, provided he is among those approved by the Ordinary of the place; but nuns from the same can choose a confessor for themselves, yet only from those approved for Confessions of nuns in that place, although for other monasteries." L. 548. Besides, the Constitution Apostolica Indulta, Aug. 5, 1744, of the same Benedict XIV, stands against it; he established and declared that those things which the Roman Pontiff predecessors Innocent XII, Innocent XIII, and Benedict XIII had decreed "concerning the understanding and use of the indult of the Bull of the Crusade must also be valid and obtain equally in the remaining indults of the same kind." L. 548, 549; E. M.

Religious of St. John of God can hear confessions of the sick in their own hospitals, without approbation of the Ordinary of the place, from a special privilege.

760 Does presumed approbation for the future, or interpretative approbation, suffice? - Resp. In the negative. The reason is that from Trent approbation actually and absolutely existing and already obtained is required. But for approbation of this kind actual consent is required, declared by some sign. - Indeed it is not even lawful to begin Confessions before that consent, requested by letter, has been received, even if it seems certainly obtained. - Nor indeed is ratification of approbation valid, even prudently presumed; because ratification cannot make valid an invalid act which no longer exists, namely the form of absolution which consists in words. - The same is valid for assisting at marriages. - Gousset 478; L. 570, l. 3, n. 700; Lugo, d. 19, s. 2; Sanchez, de Matr., l. 3, d. 35, n. 18 ff.; d. 36, n. 6 ff.; Barbosa, de Offic. paroch., p. 2, c. 21, n. 75.

761 Can the Bishop validly and licitly limit approbation as to a certain time, place, and persons? - Resp. In the affirmative as to validity, even without cause. The reason is that it is an act altogether depending on the will of the Bishop as superior. Hence just as he can validly refuse approbation, although unjustly, so he can grant it only with restriction. This is also established from proposition 13 condemned by Alexander VII. It is also established from Trent, sess. 23, C. 15, where it is said: Unless he obtains approbation. But one who obtains it with restriction simply does not obtain it for the excluded cases. - As to liceity, the Bishop can indeed restrict or even altogether deny approbation for a just cause, as is evident, because the necessity of approbation was introduced for this end, that the suitable may be separated from the unsuitable. But otherwise if he does this without a just cause. For it pertains to the office of priests to hear Confessions. - Benedict XIV, Constitution Apostolica indulta, Aug. 5, 1744, § 3; L. 542, 550, 552; Lugo, d. 21, n. 51.

762 What are the just causes for limiting approbation to a time? - They are for the most part the following: 1. If now there is necessity of having more confessors, which afterward ceases. 2. If the one to be approved indeed has sufficient knowledge, but greater knowledge is deservedly desired for perpetual approbation. 3. If it is prudently feared that after having once received perpetual approbation he will neglect study. 4. In order to test how he conducts himself in hearing Confessions. - Lugo, d. 21, n. 58.

763 Can the Bishop validly and licitly revoke approbation granted? - Resp. In the affirmative by reason of validity, even without a just cause. The reason is, first, because such revocation is made in a matter so subject to the Bishop that it can only proceed from him. Moreover, because approbation, even unjustly revoked, no longer exists, or cannot be said simply to be had or obtained. - By reason of liceity, the Bishop can indeed revoke approbation, even one granted without limitation, for just causes; for this follows from the necessity of approbation, which demands that whoever ceases to be suitable be removed from the office. But he cannot revoke approbation without a just cause. For from what has been said, the Bishop cannot deny approbation without cause; therefore all the more he cannot revoke without cause what has been granted; since according to the saying, the guest is more shamefully cast out than not admitted.

But there are not lacking those who think that the Bishop cannot revoke approbation granted without a just cause, neither licitly nor validly. The reason is that approbation once granted, after previous examination, is not a gracious act and favor depending on the liberality and good pleasure of the Bishop, but is an act of justice and an acquired right from a juridical sentence, and therefore owed from justice, once aptitude has been placed. Therefore, from mere good pleasure, it cannot cease either licitly or validly. Thus Suarez, d. 28, s. 8, n. 4; Lugo, d. 21, n. 64; Resp. Mor., l. 1, d. 18, n. 3; Castro Palao, tr. 23, p. 18, n. 6; Salm., c. 11, p. 6, n. 107, etc., hold. Casajoana, in the Annotations to Fr. Gury, n. 543, 2nd Spanish ed., says this opinion is very probable; but St. Alphonsus, 551, scarcely judges it probable in practice, though he implicitly judges the same probable where the injustice would be evident and any danger of mistake would be absent. But this also must be added as regards practice: that no scandal be present. Hence it is better to appeal to the Metropolitan, or to the Sacred Congregation. - L. 551; Billuart, diss. 6, a. 5; E. M.

But it remains whole for the Ordinary at his pleasure and for the quiet of his conscience alone to recall simple confessors to examination, and indeed even pastors when there is vehement suspicion of their lack of skill. Benedict XIV, de Syn., l. 13, c. 9, n. 21; Not. 9, n. 16; Not. 86, n. 10.

764 Can the Bishop approve a foreign priest? - The Bishop can approve any suitable person actually existing in his diocese, even if only passing through. This is established from universal practice and the common opinion of theologians. The reason is that delegation or mandate can be committed to anyone, provided he is capable.


IX. On the Jurisdiction of the Confessor

765 Is jurisdiction required for hearing Confessions licitly and validly? - Jurisdiction, taken generally, is a certain moral power of governing subjects. Ecclesiastical jurisdiction is twofold: one in the external forum, and it is the power of making laws, inflicting punishments, etc.; the other in the internal forum, and it is the power of absolving or binding in the tribunal of Penance. But this is either ordinary, which belongs to someone by reason of an office having care of souls annexed; or delegated, which is given to another by one having ordinary jurisdiction. - The power of jurisdiction is necessary for hearing Confessions, and the power of order does not suffice. The reason is that absolution is a judicial sentence, which cannot be passed except upon subjects. Therefore subjects must be assigned to the confessor; but this pertains to him who has authority over those subjects. This is altogether required for the right governance of the Church. And this is established from Trent, sess. 14, C. 7, declaring that "that absolution must be of no moment which a priest pronounces upon one over whom he does not have ordinary or subdelegated jurisdiction." - L. 557.

766 To whom does jurisdiction belong? - Ordinary jurisdiction belongs: to the Pope for the whole Church in each forum, since he has the Primacy of jurisdiction. Vatican Council, Constitution Pastor aeternus. The Major Penitentiary acts in his place in many things. - To Legates for their province, and to Cardinals for their church. - To the Bishop for his diocese, also in each forum, since this has been committed to him so that he may rule and direct it; likewise to the Archbishop toward the subjects of his Bishops, only when he is actually visiting; and, according to the more common and truer opinion, to the Vicar General, since he makes one tribunal with the Bishop. C. Non putamus 2, de Consuetud. in 6; C. Romana 3, de Appellat. in 6. But when the Bishop has died, the jurisdiction of the Vicar ceases, not because his jurisdiction is not ordinary, but because, with the Bishop lacking, he ceases to be Vicar. - To the Capitular Vicar when the See is vacant. - To pastors for subjects in the internal forum, Trent, sess. 23, C. 15, de R.; and to the penitentiary canon in his own diocese, and to all those who have a benefice or office to which the obligation of hearing Confessions is annexed. - To abbots and prelates of regulars for their subjects, from several privileges granted to them by the Supreme Pontiffs themselves.

Penitentiaries appointed in the Basilicas of the City hear confessions of all the Christian faithful, even regulars, even without any permission of their superiors. Benedict XIV, Constitution Inter praeteritos, Dec. 3, 1749; Constitution Convocatio, Nov. 25, 1749.

Delegated jurisdiction is granted by the Church to any priest in a case of extreme necessity, or at the point of death. Trent, sess. 14, C. 7. At the point of death, that is, whether at the point or in danger of death, because the necessity of the penitent is almost the same in danger as at the point of death; and because in this matter point and danger are taken for one and the same, C. Si quis suadente 29, can. 17, q. 4. And indeed danger and point of death are either taken for one and the same among the doctors, or, if they are distinguished, that distinction has itself thus: point designates death nearly imminent, morally certain, and almost inevitable; but danger is when there is a probable doubt, and death is frequently accustomed to happen in such a case. Suarez, in 3 p., t. 4, d. 26, s. 4, n. 2; Lugo, de Poen., d. 18, n. 20; Ithur., Cas. 49, nn. 1-3, 10-16; Giraldi, Expos. Iur. Pont., p. 2, s. 39, par. Verum; L. 561. - But such danger is judged to be present in battle, in a long and dangerous voyage, in difficult childbirth, in a dangerous illness, in probable danger of falling into insanity, in slight hope of liberty for captives among infidels if they are believed to be going to have no other priests, etc., namely whether death threatens from within or from without. - L. 557, 558, 559, 561. "Any priests whatever, undertaking a sea journey, provided they have or obtain the faculty of receiving sacramental Confessions either from their own Ordinary, from whose diocese they depart, or from the Ordinary of the port in which they embark, or even from the Ordinary of any intermediate port through which they pass in the journey, can on the ship, during the whole maritime journey, receive the Confessions of the faithful sailing with them, even if perhaps during the journey itself it is necessary to pass through, or even for some time to stop in, different places subject to the jurisdiction of different Ordinaries." Holy Office, Aug. 23, 1905. Likewise, "as often as the ship stops during the journey, they can hear Confessions both of the faithful who for any reason come to the ship, and of those who, when they perhaps briefly go down onto land, ask to confess, and they can validly and licitly absolve them, even from cases perhaps reserved to the Ordinary of the place, provided nevertheless - as regards the second case - there is no priest approved in the place, or only one, and the Ordinary of the place cannot easily be approached." Holy Office, Dec. 12, 1906. "The faithful of the Ruthenian rite, in the Canadian region, even in places in which a priest of the Ruthenian rite is present, can confess their sins to a Latin priest approved by the Ordinary of the place and validly and licitly obtain the benefit of sacramental absolution. The faithful of the Latin rite can confess their sins to a Ruthenian priest approved by his Bishop in places in which there is a mission or church of the Ruthenian rite. But Ruthenian priests cannot absolve the faithful of the Latin rite from censures and from cases reserved in the Latin diocese in which they exercise the sacred ministry without permission of the Latin Ordinary. Conversely let the same be said of Latin priests as regards censures and reservations established by the Ruthenian Bishop." S. C. de P. F., Aug. 18, 1913, art. 28. "The Ruthenian faithful in the United States of North America, even in places where a priest of the Ruthenian rite is present, can confess their sins to a Latin priest approved by the Ordinary of the place, and validly and licitly obtain the benefit of sacramental absolution. But priests of the Ruthenian rite should know that censures and reservations of cases in the diocese in which they exercise ministry, whether now in force or to be imposed, also affect the clergy and people of the same Ruthenian rite." Pius X, Constitution Ea semper, XVIII Kal. July 1907, concerning Ruthenians in the United States of North America, art. 25. "The Latin faithful in the United States of North America, even if a priest of the Latin rite is present, can confess their sins to a Greek-Ruthenian priest approved by his Ordinary and validly and licitly obtain the benefit of sacramental absolution. Likewise the Greek-Ruthenian faithful can confess their sins to a Latin priest approved by his Bishop. But Latin priests will not be able to absolve the faithful of the Greek-Ruthenian rite from censures and cases reserved by the Greek-Ruthenian Ordinary without permission of the same. Conversely let the same be said of Greek-Ruthenian priests as regards censures and reservations established by Ordinaries of the Latin rite." S. C. de Prop. Fid., Aug. 17, 1914, for Greek-Ruthenians in the United States of North America.

767 Can delegated jurisdiction be subdelegated? - Resp. In the negative, generally speaking, namely unless a special concession of the delegating one is added; and then it is judged to be subdelegated in the name of the delegating one himself. The reason is that the delegate has only that power which is granted to him; but only the power of exercising jurisdiction is granted to him, not of committing it to another, unless something else is expressed. Except: 1. If jurisdiction is delegated to someone as a privilege perpetually annexed to his office or dignity; for then such jurisdiction is regarded as ordinary, as is the faculty imparted to Bishops by Trent, C. Liceat 6, sess. 24. 2. If an office is committed to someone to which jurisdiction is annexed; and this holds even if the office is not proper, but that of a vicar, e.g., a vice-pastor or vice-rector for an absent pastor, or one not yet a priest. A vicar of this kind can well subdelegate his jurisdiction, not indeed the whole, but a part, namely for one or another cause. The reason is that then not only the exercise of the pastor has been committed to him, but also the office of pastor, to which belongs not only the use but still also the delegation of jurisdiction. - L. 566; St. Thomas, Quodl. 12, a. 31; cf. vol. 1, nn. 250, 254.

768 Does delegated jurisdiction of hearing Confessions expire by the death or removal from office of the one granting it? - There is a twofold opinion. The first, which Thomas Sanchez says is sufficiently probable, affirms it. But the second, which the same Sanchez holds as more probable, denies it, whether that permission was granted by a Bishop or by any other Ordinary who can grant it. The first reason is "because all laws deciding that the power of delegated jurisdiction perishes by the death of the delegating one, while the matter remains intact, treat of contentious power, such as this is not.... 2. Because, although permission to hear Confessions is in favor of penitents, it is deservedly numbered among graces already made; because, since it is not granted with respect to a determinate person in that person's peculiar favor or at his petition, it is rather regarded as a grace made to the priests themselves, since it redounds to their greatest favor; and as soon as it is granted to them, it is perfectly granted and depends on the execution of no one. And this is the definition of a grace made. But a grace made does not expire by the death of the one granting, even if the matter is intact. 3. Because practice itself so testifies. Indeed, when the Bishop has died, all confessors exposed by him are accustomed to hear Confessions until the permission is revoked by the chapter or by the successor Bishop." Sanchez, de Matr., l. 8, d. 28, nn. 71, 72; who adds besides these things which make for a fuller knowledge of the present matter: 1. "When, however, permission had been granted to a priest of hearing the Confessions of a determined penitent, in favor of that penitent, the faculty would expire by the death of the one granting, while the matter is intact, i.e., as regards a Confession not yet begun before. Because, since that grace is in favor of that penitent and is not yet perfected, but is to be executed by the confessor, it does not have the nature of a grace made, but of a grace to be made, which we have said expires by the death of the one granting, while the matter is intact.... 2. Permission granted by a Bishop or other prelate of choosing a confessor... more truly... does not expire by the death of the one granting, even while the matter is intact, or by removal from office..., because this faculty is to be judged not as delegation, but as a grace made." l. c., nn. 73, 74. - Lugo, Resp. Mor., l. 1, d. 20. "It is certain," says Bouix, de Iur. Reg., vol. 2, p. 247, "that unlimited permission does not expire by the death of the one granting; and about this there is no doubt. Likewise it is certain that permission for a determined time does not expire by the death of the one granting, but perseveres until the expiration of the fixed term; this likewise is outside controversy. Concerning permissions at good pleasure, Clericatus indeed asserts, after Diana, that they expire by the death of the one granting.

But on the contrary side is the common opinion of the doctors, which Ferraris thus explains, v. Approbatio, a. 1, n. 10, etc." Cf. St. Alphonsus, 551, 552, 558, 559, where the holy Doctor affirms that the faculty given in this way expires by the death of the one granting: "until our good pleasure, or at the judgment of our will, and the like." But l. 1, App. 2, n. 13, he thinks the contrary opinion probable. C. Si gratiose 5, de Rescr. in 6, favors cessation. But S. C. EE. et RR., June 17, 1866, and C. 16, de R. I. in 6, favor duration.

From the Decree of the Holy Office, May 3, 1889, faculties habitually granted to Ordinaries, even for a predefined time or for a determined number of cases, all pass to successor Ordinaries. Ferr., Supplementum, v. Episcopus, n. 20. This was extended by another Decree of the Holy Office, May 3, 1899, to Superiors General of Religious Orders. E. M.

769 Does the Church supply jurisdiction when penitents invincibly ignore its defect? - It must first be noted that defect of jurisdiction can happen in diverse circumstances of things. For the error can be either common among the faithful, or private to only some person. Again a priest lacking jurisdiction can have a colored title, or only an estimated one. Title signifies cause, and therefore a title is that by which some right is acquired for us. But a colored title is a title false in itself, but nevertheless truly conferred by a superior, and therefore bearing before itself the appearance of a true title, although from some cause it labors under a hidden defect of nullity. Thus a priest who is made pastor simoniacally obtains an invalid title from Canon Law; and, if he was constituted in the parish by a legitimate Bishop, he has a colored title. Cf. C. Statuimus 107, caus. 1, q. 1. But a merely estimated title is one which is regarded by the faithful as present, although it does not exist.

The Church certainly supplies if the error is common among the faithful and at the same time joined with a colored title. The reason is drawn from the common interpretation of theologians resting on diverse places of Law. For, as they say, the Church as a pious mother is deservedly judged to supply jurisdiction for the good of souls, since she can do this. This is equally valid whether someone has ordinary or delegated jurisdiction. It is valid besides even if the confessor knows that he does not have jurisdiction, e.g., one who knows that the time of approbation has elapsed for him, or that by force of a sentence secretly notified to him he has been suspended from hearing Confessions. L. 572.

Probably also the Church supplies if there is common error, or error public of itself, without a colored title, but with only an estimated or fictive title. For the same reason urges as in the preceding case, since also in this hypothesis innumerable souls can perish; especially since a title here is not accustomed either to be sought or exhibited when someone receives power from a superior of hearing Confessions or absolving from reserved cases. Thus several grave doctors; and St. Alphonsus thinks this probable in the cited place. And this is valid whether it is a question of simple absolution from sins, or of absolution from reserved cases, since in each case the reason is the same, namely the good and necessity of souls.

The Church is not judged to supply jurisdiction if the error is private, e.g., if it is of one or of a few. The reason is that the Church is not judged to supply except by reason of the common good, namely after the manner of a provider or general governor who attends only to the general good of society and leaves the good of private persons to the care of particular providers. - Ithur., Cas. 33; Cas. 47, nn. 9, 13; E. M.

770 Is it lawful to absolve with doubtful jurisdiction, when there is doubt of fact whether it is present? - Doubtful: it is a question of negative doubt, by which the mind remains uncertain and suspended, without being determined to a judgment, namely to a positive judgment, although only probable. Whether it is present: e.g., whether the definite time of approbation continues; whether he is within the territory of the one delegating and approving; whether such a sin is not contained in the catalogue of reserved cases, etc. Wherefore it is a question of doubt of fact, namely of a particular or private fact. Resp. In the negative, unless some necessity urges. For the sacrament is cast into danger of nullity, and thus the penitent is exposed to grave harm. But in necessity one must aid the neighbor in the best way that can be done. Necessity is present: 1. if the precept of annual Confession urges; 2. if the penitent must celebrate Mass or communicate and otherwise would incur a mark of infamy; 3. if a priest is bound by obligation to celebrate; 4. if the penitent has already confessed his sins, for then he has an acquired right to obtain absolution. But because of reverence for the sacrament, absolution must be given under condition; and the penitent must be warned about the doubt of valid absolution, so that provision be made for his salvation. Consequently he is both to be excited by the confessor to contrition, and then must confess his sins to another having jurisdiction, because they certainly must be subjected to the keys.

But, the case of providing for one's own salvation being excluded, there are not lacking those who judge that there is no need of such admonition, because the obligation of confessing them has already probably been satisfied. Cf. the following number. But here it is a question of negative doubt. How, therefore, can it be affirmed that it has probably been satisfied? - Castro Palaus, tr. 23, p. 14, n. 25; L. 571, 432.

771 Is it lawful to absolve with jurisdiction speculatively probable, or with positive doubt of law? - Doubt properly so called is negative doubt. Positive doubt, improperly called doubt, is such only by reason of the fear with which a judgment is made, although a judgment is made determinately, yet an uncertain judgment, namely a probable one, in which there is breadth and variety; because it can be judged that each part is equally probable, or that one is probable and the other more probable, or that only one is probable, because its motive is neither evident nor certain, although the opposite has no foundation of probability. Jurisdiction speculatively probable, or positive doubt of law, is, e.g., that common error without a colored title gives jurisdiction; that one not approved absolves a dying person when an approved one is present; that even one not approved validly absolves from venials, etc. Wherefore doubt of law falls back into doubt of fact, not indeed of a particular fact, but of a universal fact; or the doubt is about a common question of law, not of private fact.

Moreover St. Alphonsus, 573, says: "The common opinion teaches that it is lawful to absolve with probable jurisdiction, provided the opinion is truly probable, supported by grave reason and authority. Thus Sanchez, Lugo, who thinks it most safe, etc.... and Sanchez, Tamburini, Cardenas, and Dicastillo, Illsung, Gormaz, Stoz, etc., apud Croix, l. 6, p. 1, n. 117, call it morally certain." But the same holy Doctor proposes the other opinion, which he says he follows, thus: "It is indeed lawful to administer this sacrament of penance with probable jurisdiction, but only when there is present a cause of grave necessity, or of great utility... or a reasonable cause.... The reason for this limitation is that, although in that case the Church can well be judged to supply jurisdiction because of the good of souls, nevertheless, with no just cause added, she is not presumed to wish to connive at the mere liberty of priests." - But the weakness of this opinion is shown by the very reason of the prior opinion, which St. Alphonsus himself thus explains and proves: "In the Church there is a universal custom of almost all confessors of absolving with probable jurisdiction, as Suarez, Lugo, etc., and all the other authors cited for this opinion commonly testify. But the common opinion of doctors founds moral certainty about the aforesaid custom. And although the contrary authors think it illicit to absolve with probable jurisdiction, nevertheless they pass over, nor can they deny, that this custom is present at least among the far greater part of confessors. Therefore, once this custom is placed as certain, it is certain that it is lawful to administer the sacrament with probable jurisdiction, since the custom itself supplies jurisdiction, as Suarez, Navarrus, etc., teach; and they prove this from C. Cum contingat 13, de Foro compet.... Jurisdiction can well be supplied by the Church, and it is morally certainly presumed to be supplied in this case because of the good of souls. Hence the confessor, in absolving, would not absolve with only a probable opinion, but with a morally certain one, not direct, but reflex." - These things concern positive doubt or probability of law. But what about positive doubt or probability of fact, namely of a private fact? Several affirm the same, among whom is D'Annibale, ed. 3, p. 1, n. 80, note 78; but others commonly deny it. - And those perhaps affirm it because a private fact can sometimes be joined with common error. Cf. 769. - La-Croix, l. 6, p. 1, nn. 118, 120; Lugo, d. 19, nn. 20, 23 ff.; L. 571, 573; D'Annibale, p. 3, n. 321.

772 Do heretics, schismatics, excommunicates to be avoided, etc., validly absolve in danger of death, when another priest is lacking? - Resp. In the affirmative. The reason is that all priests can absolve in danger of death. Trent, sess. 14, C. 7; L. 560.

773 Can a simple priest validly absolve a dying person, even when an approved confessor is present? - St. Alphonsus, 562, denies it because of the authority of the Roman Ritual, de Sacr. poenit., at the beginning, where it is said thus: "But if danger of death threatens and an approved confessor is lacking, any priest can absolve from any censures and sins whatever." Several grave theologians hold this opinion. But also several other grave theologians affirm. A very strong argument indeed is available from Trent, sess. 14, C. 7, where that faculty is given absolutely and universally to all priests, for any penitents, and any sins and censures whatever; and the most universal reason is assigned, lest anyone perish. Wherefore where the law does not distinguish, neither must we distinguish, unless an exception is made by the law itself, as for the case of a priest who is an accomplice in a shameful sin, as is explained in its own place; and by this exception also, where it is a question of mere validity, the present doctrine is confirmed. Cf. 1282. Moreover the reason adduced by the Council, lest anyone perish, demonstrates every kind of breadth in this matter; for if this were excluded, someone certainly could sometimes perish because of lack of liberty. And this is added besides, that in the same Church of God it was always kept that there be no reservation at the point of death; but where there is no reservation, it is vainly asked who has power in reserved matters. Finally, before Trent no approbation of the Bishop was needed for hearing Confessions; therefore the old law, as regards the point of death, was not only not derogated, but confirmed, since the Council appeals to the old law itself when it says, "which in the same," etc. It is confirmed from the Response of the Holy Office, July 29, 1891. - Ithur., Cas. 12, 42; Lugo, d. 18, n. 23; L. 560; E. M.

774 Can someone absolve his own subject in another diocese without the approbation of the Ordinary of the place? - Resp. In the affirmative, if the confessor is the proper pastor of that penitent. The reason is that pastors are exempted by the Council of Trent from that law of approbation. Wherefore outside their own parish or even diocese they need to be approved by no one in order to hear the Confession of their own parishioners. - In the negative, if he is not the proper pastor. The reason is that from Trent pastors alone are exempted. Wherefore all others having delegated jurisdiction need the approbation of the Bishop of the place.

Nevertheless there are not lacking grave theologians who think that in this matter the right of one having ordinary and delegated power is the same. For the delegate uses the jurisdiction of the one delegating. But the difficulty in the present question is not about jurisdiction, but about approbation. Wherefore, if it were only a question of absolution from censures, for which approbation is not required, he certainly could do this absolutely; absolutely, namely unless he had received jurisdiction restricted by delegation to his own territory. And the same, from the old law now, would be true of matrimony, at which outside the diocese both the proper pastor and a priest deputed by the same pastor would validly assist. From the old law now: for at present, from the decree Ne temere, the pastor and the Ordinary of the place cannot grant permission except to another determined and certain priest, so that he may assist at marriages within the limits of his territory." - L. 548; Lugo, Resp. Mor., l. 1, d. 17; D'Annibale, p. 1, n. 330; p. 3, n. 322, ed. 3; cf. here 783.

775 Can a pastor summon a pastor of the same or a different diocese to hear Confessions in his parish? - As regards a pastor of the same diocese, although by force of his office he has special jurisdiction only for his own parish, nevertheless from almost universal custom he can hear Confessions also in the whole diocese, unless the Bishop decrees otherwise. Nevertheless the proper customs of places are to be consulted. - As regards a pastor of a different diocese, various opinions are brought forward, as Benedict XIV says, Instit. 86, n. 7. Those who affirm argue from Trent that a parochial benefice serves for universal approbation. Others deny this, to whom St. Alphonsus, 544, adheres. Declarations of the S. C. C. apud the same holy Doctor favor this opinion. The first opinion can be admitted in those places where such a custom is present.

776 Can a priest approved by the Bishop hear Confessions of the faithful without permission of the pastor? - Resp. In the negative as to liceity, if the Confessions are received in a church subject to the pastor. The reason is that due order altogether requires that, since the pastor is the immediate superior in his own church, permission to exercise sacred ministries there be sought from him. Nevertheless the permission of the pastor is not required for hearing Confessions in a chapel of regulars or nuns, but the permission of the superior or superiorness of the place suffices. But as regards validity, it is certain, according to all, that the license of the pastor is not required outside the case of annual Confession. Indeed it is not required even for annual Confession, at least of itself, or by common law. This is established from the common doctrine of theologians against certain ones, and also from the present custom and universal practice of the Church, as Benedict XIV testifies, Inst. 18. - L. 574.

777 Can a priest approved in some place receive the Confessions of travelers coming there? - Resp. In the affirmative absolutely as regards regular confessors, who have this special privilege from the Apostolic See. C. Inter cunctas of Paul III; C. Superna of Clement X. - In the affirmative also as regards secular priests. The reason is that such is the universal custom, which, having its origin at first from the tacit consent of Ordinaries, now, confirmed by long use, has been prescribed, and obtains the force of a universal law. - L. 569.

778 Can the Bishop prohibit, under penalty of invalidity, that diocesans go to confess outside the diocese? - Resp. In the negative, if they go to confess outside the diocese to regular confessors who have the privilege of hearing Confessions of all the faithful coming from anywhere. Suarez, de Relig., tr. 10, l. 9, nn. 19, 20; Reiff., tr. 14, dist. 8, q. 1, n. 11; Laymann, l. 5, tr. 1, c. 10.

This is confirmed by a Declaration of the Sacred Congregation and the annotation of the gloss apud Fagnanus, l. 5, cap. 12, in cap. Omnis utriusque sexus, n. 79, where it has these things: "The Sacred Congregation declared that regulars within the diocese of the approving Bishop can also absolve penitents of another diocese, since they have jurisdiction from the Pope from Clem. Dudum, de Sepult., whose jurisdiction is not restricted to the limits of some territory, but the whole world is his diocese." - In the negative also as regards secular confessors. There exist several decrees of the Sacred Congregations by which prohibitions of this kind are reproved. Cf. Collectan. S. C. de P. F., n. 928 ff. The reason is that the Bishop cannot universally, and particular cases being excluded, prohibit that which is permitted by universal custom legitimately prescribed, or by the universal law of the Church. Nor does what is objected stand in the way, namely that it is repugnant to divine law for someone to choose a confessor for himself without the permission of his own Pastor. For this is freely conceded. But one who, with the Supreme Pontiff permitting through universal custom, chooses a confessor for himself, does not choose him without the permission of his own Pastor. "Custom," says St. Thomas, Suppl., q. 20, a. 2, "gives or takes away power in such matters." Quodl. 1, a. 12; L. 564; E. M.

779 Does a delegate absolve validly and licitly after the term of delegation to be renewed yearly has elapsed, e.g., if a crowd of penitents flows to some great solemnity? - He absolves invalidly, of itself, or by reason of jurisdiction, because in fact he has none. Nevertheless, more probably, he absolves validly, at least for the most part, by reason of common error, because of which the Church is judged to supply for the good of souls.

But the priest sins gravely, of itself, if he knowingly does this; the reason is that he exercises the office of confessor without legitimate authority. And although then the Church supplies, he is nevertheless guilty because he himself unduly compels her to supply.

780 Can military chaplains absolve soldiers everywhere without approbation of the Bishop of the place? - Resp. In the affirmative, if they have been specially delegated by the Supreme Pontiff for the spiritual care of soldiers, or by a major chaplain approved by the Pope. - But if they lack this special delegation, they can indeed hear Confessions in the diocese of the approving Bishop, and also outside it on a journey and in camps, from the tacit consent of Bishops, as is clear from universal custom; nevertheless they cannot validly absolve in stations or in garrisons without the license of the Bishop of the place, because they have no jurisdiction. This is established from various Declarations of the S. C. C., March 6, 1694; June 29, 1707; A. S. S., vol. 1, p. 681; A. A. S., vol. 2, p. 501; Zacharia apud La-Croix 1518; L. 577; E. M.

The Major Chaplain or Vicar General of the armies exists in Spain, having all military jurisdiction. Chaplains approved by him absolve soldiers independently of the Ordinaries of places. It is not established that these chaplains in Spain are bound to Mass for the people. - A military Vicar, or Major Chaplain, has been constituted in the army of the Republic of Chile. Motu proprio of Pius X, May 3, 1910. - Military chaplains in England receive faculties from the Archbishop of Westminster. S. C. de Prop. Fid., May 15, 1806. "The Bishop of Verdun, under whose jurisdiction very many soldiers are contained, for the religious care of them in time of war and at the same time for forestalling difficulties, humbly asks Your Holiness that he command a suitable declaration of the following doubts and grant the requested faculties: "I. Whether any soldier whatever, constituted in the state of military convocation, or, as they say, mobilization, is by that very fact in danger of death, so that he can be absolved by any priest encountered? "If in the negative, may Your Holiness deign to impart to any priest who, at the time of the declared war, could by law celebrate Mass, the faculty of absolving from all cases any soldier from his own or a hostile nation, or even from a friendly one. "II. Whether irregularity is incurred by every cleric whom French law has forced actively to wage war or fight? "If in the affirmative, may it please the Most Holy One to remove the aforesaid irregularity in such a way that clerics exercising war can approach the Sacraments, and priests actively serving the work of war may be able both to receive and administer Sacraments. "III. Whether a cleric constituted in sacred orders, whom military convocation, or, as they say, mobilization, has assigned to the function of a soldier, either active or serving wounded comrades, exists free from the law of the Divine Office? "If in the negative, may Your Holiness deign to exempt the aforesaid clerics from the law of the Breviary during the war. "Resp. To the first: the doubt having been reformed: 'Whether any soldier whatever, constituted in the state of military convocation, or, as they say, mobilization, can by that very fact be equated with those who are in danger of death, so that he can be absolved by any priest encountered': In the affirmative, according to the rules handed down by approved authors. "To the second doubt: To the first part: Let the petitioner consult approved authors; to the second part: the Sacred Penitentiary benignly grants that military priests, other things being equal, during military operations, may say Mass and administer Sacraments, notwithstanding the irregularity which, by fighting, they perhaps incurred; but when the war has been settled, let them have recourse to the competent authority. But nothing stands in the way of the same priests and other military clerics, although perhaps they have fallen into irregularity, being admitted to the Sacraments. "To the third doubt: To the first part: during war and its proximate preparation, in the affirmative. To the second part: provision has been made in the first." Sacred Penitentiary, March 18, 1912, n. 780.

781 Can pastors, Bishops, Cardinals choose a confessor for themselves? - Resp. To the first: In the negative, from proposition 16 condemned by Alexander VII. - To the second: In the affirmative, from C. Ne pro dilatione, fin., de Poenit. et rem. But the Sacred Congregation apud Fagnanus, in the said chapter n. 62, declared that this is to be understood only that Bishops outside the diocese can choose a priest subject to themselves. - To the third: In the affirmative. For a privilege was granted to them by Pius X "of choosing for themselves and their familiars a priest for receiving confessions, who, if he lacks jurisdiction, obtains it by the law itself, even as regards sins and censures from which the same Cardinals can absolve." Cf. vol. 1, n. 260 bis. - L. 565; de Priv. 65; Lugo, d. 20, n. 64; E. M.


X. On Regulars and Nuns

782 From whom do regulars obtain jurisdiction and approbation? - Regulars receive approbation for hearing the Confessions of their own from the superiors of their monastery, province, or order; but jurisdiction is delegated to them by their superiors. And this is understood not only of the professed, but also of novices, and also of secular servants who are truly of the household and continual table-companions. Such are not those who only serve them, but those who remain day and night in the house of the religious, are nourished there, and live under their obedience, although not by reason of a vow. - As regards Confessions of seculars, all mendicant religious, and those who participate in their privileges, have jurisdiction immediately from the Pope. Cf. 778, 784. But they must receive approbation from the Bishop of the place where Confessions are to be received. This approbation is required not only for liceity, but also for the validity of absolution. And this is to be understood even of nuns, although they are of the same order and subject to them, for whom a still special approbation of the Bishop of the place is required. - This is established from the privileges granted to Regulars by the Supreme Pontiffs, Clem. Dudum, de Sepulturis, etc.; from Trent, sess. 23, C. 15; from C. Superna of Clement X; from the common opinion of the doctors. L. 549, 552; Ferraris, v. Approbatio, a. 1, n. 64 f.; E. M.

783 Note: "Religious approved by the Bishop to hear Confessions of seculars in his diocese cannot hear them in another diocese without the approbation of the diocesan Bishop, although the penitents are subjects of that Bishop by whom the same religious had already been approved." C. cited Superna.

784 Does a religious validly absolve seculars, with the superior unaware or unwilling, from the faculty of the Bishop of the place alone? - Resp. In the affirmative. The reason is that the Bishop can well confer jurisdiction over his own sheep on a religious, no otherwise than on a foreign secular priest. For whoever enjoys ordinary jurisdiction can delegate it to any priest. Moreover the religious, as is established from Pontifical Bulls, cf. Brief of Paul III, Cum inter, June 3, 1545, etc., receives jurisdiction directly from the Supreme Pontiff, but with subordination to the approbation of the Bishop, since the Supreme Pontiffs by their supreme power confer jurisdiction on the religious themselves, and, all privileges being abrogated, the approbation of the Bishop is required from the Council of Trent. And this is had in so many words in the Brief of Leo XII, Plura inter, July 11, 1826. Hence the ignorance or prohibition of the superior renders the act gravely or lightly illicit, but by no means invalid. A. S. S., vol. 1, pp. 680, 683. It is confirmed from the Declaration of the S. C. EE. et RR., March 2, 1866; E. M.

785 Can boarders of regulars in their colleges or seminaries be absolved by the same regulars, without the approbation of the Bishop, as being of the household? - The first opinion denies it, because boarders of this kind are not of the household as servants are. For these are as it were incorporated into the house and family through service; hence they are called domestics and familiars.

Boarders are persons foreign to the family, who pay money so that they may receive food, doctrine, and education from teachers. - The second opinion affirms it. The reason is: 1. because nothing is lacking in them by which they are truly of the household and continual table-companions. 2. Because if servants are truly of the household and continual table-companions because they depend on the regulars by material service, how much more must boarders be held to be of the household, who live under the perfect dependence and obedience of the regulars. 3. Because to several orders and congregations the privilege of familiarity belongs for their boarders; and because of the communication of privileges, it also belongs to others. In their colleges or seminaries, that is, in houses of regulars in which, from Clement X, Constitution Superna, § 4, life is lived according to regular institutes; not in others' colleges or seminaries committed to their care, which are not houses of regulars, but houses of seculars in which regulars also live. 4. From practice and custom the same doctrine is confirmed. Thus Pichler, Pellizarius, Schmalzgrueber, and very many others. - Lugo, Resp. Mor., l. 4, d. 33; Bouix, p. 204 ff., p. 626; A. S. S., vol. 3, p. 47 ff.; Lucidi, ed. 3, p. 370 ff.; Bizzarri, Collect., ed. 1885, p. 563 ff.; E. M.

786 Can approbation be denied to regulars by the Bishop? - The Bishop can: 1. omit or require a previous examination for approbation, even if someone had been approved by his predecessor or even by his Vicar General. 2. Recall to examination after approbation, even one granted simply, but without previous examination. 3. Give approbation with limitation of time, persons, places, cases, or even deny it, if they are not judged universally suitable. 4. Subject those who have been approved with limitation to a new examination, and restrict that limited faculty, or altogether take it away, even without a new cause concerning Confessions. - This is proved from C. Superna and various Declarations of the Sacred Congregation. Bouix, p. 221 f.; L. 552, 792.

The Bishop cannot: 1. deny approbation generally to regulars without cause, which prohibition does not affect Bishops of the Indies. Innocent X, Constitution Cum sicut accepimus, Nov. 28, 1732. 2. Revoke approbation from all regulars of the same community, or at least restrict regular confessors to two for each church. 3. Deny examination to a regular seeking absolute approbation for Confessions, and grant either no approbation or only limited approbation, unless nevertheless it is certainly established for the Ordinary that the regular is not generally suitable. 4. Approve with limitation those who after previous examination were generally found suitable for hearing Confessions. 5. Revoke granted licenses, or limit them, or examine again if someone, after previous examination and without limitation, was approved by the Bishop himself because he was found universally suitable, unless from scandal, or some delict, or another new supervening cause which concerns Confessions. 6. In approving regulars, even with limitation, prohibit them from receiving Confessions during Easter time, or from receiving the Confession of the sick and dying. Nevertheless the pastor must be informed about this either by living voice or by writing kept with the sick person, so that he can safely administer the last sacraments. Here it must be noted that for hearing Confessions of the sick, the license of the pastor is in no way required. This is likewise proved from C. Superna and various Declarations of the Sacred Congregation. - Benedict XIV, Constitution Apostolicum, May 30, 1753, § 9; Constitution Apostolica Indulta, Aug. 5, 1744, § 3; de Syn., l. 9, c. 16, n. 7; Lugo, d. 21, n. 54; Resp. Mor., l. 1, d. 18; L. 550, 552, 792; Pignatelli, Cons. can., t. 4, c. 163; Bouix, p. 252; de Episc., vol. 2, p. 249 ff.; Bizzarri, p. 326 ff., ed. 1885; E. M.

787 When the see is vacant, can the capitular vicar examine regulars approved by the deceased Bishop after previous examination, and if he finds them less suitable, take away their faculty for Confessions? - If the regulars had obtained unlimited license, it is certain that he can do neither. The same must probably be said if they had obtained license for a determined time, namely as long as that time has not expired. The same, from the common opinion, must be said if they had obtained license at good pleasure. This threefold assertion is established from C. Exigentibus of Clement IV, S. C. of Pius V Romani Pontificis, C. Superna of Clement X, Decision of the S. C. EE. et RR., June 19, 1806. After previous examination; for if, with no previous examination, they had been approved, and they are found unskilled and scandals are generated, then the capitular vicar can call them to examination, and approve those whom he finds suitable and reject those unworthy. S. C. C., Feb. 5, 1688. - L. 552; Bouix, p. 246 ff.; E. M.

788 Does a regular once approved in some diocese need new approbation if, after changing his habitation, he returns there? - Resp. In the negative. The reason is that one approved indefinitely and without limitation remains approved at least until implicit revocation of the approbation; moreover in the present case no revocation intervenes, not even implicit. La-Croix 1541; Lugo, d. 21, nn. 44, 91.

789 Does a regular approved in some diocese need new approbation for validly absolving if, after changing place, he passes through the same diocese? - Resp. In the negative, because approbation granted indefinitely and without limitation endures until revocation. La-Croix 1541.

790 Can regulars freely choose a confessor for themselves? - Regulars living in a convent must confess, from regular discipline and from Apostolic privileges obtained, to priests of the order designated by the superior; nor can they be licitly and validly absolved by any others, whether within or outside the house, without the permission of the superior. "It is not lawful for superiors of regulars to hear the Confession of subjects, unless they have committed some reserved sin, or the subjects themselves spontaneously and of their own motion ask this from them." - "Both superiors existing for the time, and confessors who have been promoted to the grade of superior, are to beware most diligently lest they use for external governance that knowledge which they had of others' sins in confession." Decree of Clement VIII, May 26, 1593. - "Let superiors in individual houses depute two, three, or more confessors according to the greater or lesser number of subjects, and let them be learned, prudent, and endowed with charity, who absolve them from non-reserved cases; and to whom also absolution of reserved cases is to be committed when a case occurs in which the confessor himself judges first that it ought to be committed." Cited decree of Clement VIII. "But to the Master alone let the care of hearing the confessions of Novices be committed. Nevertheless it is lawful for the Superior, even the local one, if he judges it expedient, either by himself or through another to be deputed by him, once or twice in the year to hear the confessions of the same Novices." Clement VIII, March 19, 1603. - On a journey, if they have a suitable companion of the same Order, they must confess to him. But if a suitable companion is lacking, they can confess to any priest, whether regular or secular, whether approved or not, unless particular Constitutions of the order stand in the way. But this faculty does not have place with respect to reserved cases. A companion is suitable if he is neither excommunicated, suspended, irregular, nor lacks sufficient knowledge. Innocent IV, Cum supernae, April 26, 1247.

But under the name of regulars here are not comprehended religious of more recent Congregations, nor older Congregations which have only simple vows and are not Religions strictly so called, unless they have a special privilege in this matter. - L. 574, 575; App. de priv. 111; La-Croix, l. 6, p. 2, n. 1524; Lugo, d. 20, nn. 66, 67; E. M.

By decree of the Holy Office, July 5, 1899, it was prohibited "that any superior of any religious community or seminary or college, whether major or minor, in the gracious City, except in some rare case of necessity, about which his conscience is burdened, dare in any way to hear the sacramental Confessions of his own pupils remaining in the same house." - By decree of the Holy Office, July 5, 1899, it was declared through the preceding decree that "nothing had been derogated from Apostolic Constitutions as regards Religious Orders." - By decree of the Holy Office, Dec. 20, 1899, it was declared that the preceding declaration was not valid for Religious Congregations of simple vows which have perpetual vows and common life and which have been approved by the Church.

From the Norms of the S. C. EE. et RR. for Italy it is prescribed under a formal and grave precept that no seminary lack a spiritual Director. But Superiors and Professors cannot at the same time exercise the office of spiritual Director, nor that of ordinary confessor. Besides the spiritual director, other pious and learned priests are also to be designated to hear the confessions of the pupils and to suggest suitable counsel to them. S. C. EE. et RR., Jan. 18, 1908.

From regular discipline, etc.; for the following decree on sacramental absolution to be imparted to religious members must be attended to. "In an audience had by the undersigned Cardinal Pro-Prefect of the Sacred Congregation of Religious, on Aug. 5, 1913, our most holy Lord Pope Pius X, because of peculiar reasons of conscience, deigned to extend to all Confessors of the whole world approved by the Ordinaries of places the faculty which in the month of February of this year he had granted to all Confessors approved by the Ordinary of the City as regards absolution to be imparted to Religious. Therefore these Confessors, by the authority of our Most Holy Lord Pope Pius X, can receive the sacramental confessions of all members of any Order, Congregation, or Institute whatever without being bound to inquire about or seek permission obtained from the Superior, and can validly and licitly impart absolution from sins reserved in the Order or Institute even under censure. "Therefore His Holiness has commanded all superiors and presidents of every Order, Congregation, or Institute to observe faithfully the prescriptions of this decree in virtue of holy obedience, Constitutions, Apostolic ordinances, privileges granted in any more efficacious form, and any other contrary things whatever, even those worthy of special and individual mention, by no means standing in the way." S. C. de Relig., Aug. 5, 1912.

The aforesaid Decree of Aug. 5, 1913, also comprehends Confessions which Religious of the Latin rite make to Confessors of the Oriental rite and conversely; and also novices of any Order or Congregation. S. C. de Relig., May 3, 1914, A. A. S., vol. 6, p. 232.

The faculty previously granted at Rome was of the following tenor: "Vicariate of Rome - Office II. - By disposition of the Holy Father communicated to this Vicariate by letter of the Sacred Congregation of Religious dated Feb. 8, 1913, all priests approved for confessions in Rome, from now on, have the faculty of hearing the confession and absolving Religious belonging to any Order who have recourse to them, without need of any permission on the part of the respective Regular Superiors."

791 Do confessors of nuns need special approbation, and can nuns freely choose a confessor for themselves? - It does not pertain to nuns to choose a confessor for themselves, unless they have this right from foundation or custom, in which case the confessor chosen by them must be approved by the Ordinary. - If the nuns are not exempt, or if they are exempt and immediately subject to the Apostolic See, the deputation of the confessor belongs to the Bishop. If the nuns are exempt and subject to regular prelates, the deputation of the confessor, nevertheless of the same order, pertains to the regular prelate. But it is necessary that the Bishop approve him, and indeed specially for the Confessions of nuns; indeed also for such a convent, so that it does not suffice that he has already been approved by the Bishop for another convent. And he must be approved as often as he is deputed to that duty. - Lugo, Resp. Mor., l. 5, d. 24, n. 5.

The S. C. EE. et RR., May 2, 1617; June 7, 1620; Sept. 2, 1642, etc., established that confessors of nuns must be above forty years of age, and that ordinary confessors must be changed every three years. By the decree Cum sacramentalibus the same was established. Yet this is not observed everywhere; and, if it is not done, it does not import invalidity of absolution. S. C. EE. et RR., July 20, 1875; Collectan. S. C. de P. F., n. 436. Moreover the confessor is bound to come to hear the Confessions of nuns as often as he has been called. Besides, let him beware lest he conduct himself as superior of the monastery, since no such authority belongs to him in any way; and lest, after he has already fulfilled the office for three years, he mingle conversations with the nuns or send letters to them, even about those things which regard direction of conscience. This was prescribed at Rome both as regards ordinary confessors and as regards extraordinary ones, once their office had ended. Ferraris, v. Confessarius, a. 4, n. 37.

The deputation of extraordinary confessors pertains to him to whom the deputation of the ordinary pertains, and one or several must be offered at least twice or three times in the year. Trent, sess. 25, C. 10, de Reg. - Even from the sole reason of spiritual consolation and progress, a peculiar confessor whom she requests must be granted extraordinarily to a nun, provided that on the part of the nun and on the part of the confessor whom she asks for herself nothing appears from which the said spiritual progress is not to be hoped for. - If the regular prelate neglects to give an extraordinary confessor, the Bishop supplies his negligence. If the Bishop himself neglects to give an extraordinary confessor, nothing else is granted to the nuns than to have recourse to the S. C. de Relig. or to the Major Penitentiary. - But it is prescribed that the extraordinary confessor at least once in the year be either secular or of another order, and at that time the ordinary confessor is to hear the Confessions of no one, neither of the abbess nor of the novices. - All nuns are bound to present themselves to the extraordinary confessor, so that provision be made for the liberty of all; nevertheless they are not bound to confess to him. And therefore, during the whole time for which the office of extraordinary confessor lasts, the ordinary confessor must abstain from exercising his ministry and must not come to the monastery. S. C. EE. et RR., Jan. 1749; Bizzarri, p. 31. - But regular confessors of this kind, after they have fulfilled their office, are forbidden to come to the same monastery or to continue intercourse within it in any way whatever. Bizzarri, p. 294, ed. 1885. - S. C. EE. et RR., Dec. 7, 1906. The ordinary confessor cannot be constituted as extraordinary confessor unless a year has elapsed after the completed triennium. The extraordinary confessor is not held by this law of the triennium. And this extraordinary confessor, even permanently, is not to be denied to a nun who would obstinately refuse to confess to the ordinary. Benedict XIV, Constitution Pastoralis curae.

By decree of the S. C. EE. et RR., Dec. 17, 1790, art. VI, "His Holiness admonishes Prelates and superiors not to deny an extraordinary confessor to subjects as often as subjects are driven to this in order to provide for their own conscience, and the same superiors are in no way to inquire into the reason for the petition or show that they bear it unwillingly. And lest so provident a disposition become vain, the Ordinary is exhorted that in places of his own diocese in which communities of women exist, he designate suitable priests furnished with faculties, to whom they can easily have recourse for the sacrament of penance." But this, as is evident, does not progress so far that they may constantly have recourse to an extraordinary confessor without ever approaching the ordinary confessor. Hence it was declared: "The dispositions of art. IV of the decree Quemadmodum constitute only an exception to the common law for cases only of true and absolute necessity, as often as they are driven to this, that which is prescribed by the Sacred Council of Trent and by the Constitution Pastoralis curae of Benedict XIV remaining firm." S. C. EE. et RR., Feb. 1, 1892. Cf. the Norms of the same Sacred Congregation, nn. 144-146.

At the point of death, a particular confessor must be granted by the Bishop to any nun asking for one; and if the monastery is exempt, if the regular prelate does not grant him, he must be assigned by the Bishop, Benedict XIV, Constitution Pastoralis curae, or, if even the Bishop refuses, by the Major Penitentiary, if time is available. But if time is not available, provision has been made by the Council of Trent, sess. 14, C. 7.

Under the name of nuns here are properly understood only women living under rule in cloister; but not those who are not bound to observe strict enclosure. - But the cited decree Quemadmodum of the S. C. EE. et RR., Dec. 17, 1890, regards also the more recent sisters of only simple vows and without papal enclosure, to whom afterward those things which had been established for nuns were extended. And now especially from the decree Cum de Sacramentalibus, the same law exists for nuns and sisters. - Gregory XV, Constitution Inscrutabili, Feb. 5, 1622; Clement X, Superna; Benedict XIV, Constitution Pastoralis curae; Ithur., Cas. 16; Bouix, de Episc., vol. 2, p. 253; de Iure Reg., vol., p. 332; L. 576, 577; E. M.

792 Can cloistered nuns be absolved by any confessor when by chance they are outside the monastery? - Resp. In the affirmative. The reason is that the Constitutions Inscrutabili of Gregory XV and of other Supreme Pontiffs, which prohibit nuns from confessing to a priest other than one specially approved by the Bishop for nuns, are not to be understood except of nuns dwelling in the monastery; for they suppose that nuns are always within the cloister. Therefore any confessors whatever, although not approved for nuns, can absolve nuns accidentally coming to them. Besides, it would for the most part be an excessive inconvenience if traveling nuns had to confess only to confessors specially approved; confess; for often they would have to lack the sacraments of penance and of the Eucharist. S. C. EE. et RR., Aug. 27, 1852. - La-Croix 1527; E. M.

793 What is to be said about the confessors of Sisters of more recent Institutes? - As regards the special approbation of the Bishop in the confessor, this is not required by the general law. For the law speaks of nuns, strictly so called. But it is required by the Norms of the S. C. EE. et RR., by particular Constitutions approved by the Holy See, and by the particular disposition of Bishops, who are accustomed to grant approbation only with nuns excepted, thus also comprehending the more recent Sisters.

And for these Sisters an ordinary confessor is to be appointed, as for Nuns, according to the same Norms. Leo XIII, Constitution Conditae a Christo, § XI of the first series and § VIII of the second series. - As regards an extraordinary confessor, to be appointed by the Bishop several times in the year, the Bishop again is not strictly bound to this by the general law, for the same reason. But he is bound to it, and under grave obligation, from the natural law of charity and justice, by which he must provide for the spiritual good of his subjects; from the aforesaid Norms; and from the Constitutions themselves approved by the Holy See, since the Sacred Congregation is accustomed to prescribe that, as regards confessors, the Constitution Pastoralis curae of Benedict XIV be observed. Moreover an admonition is found in the cited decree Quemadmodum, already related above, n. 791. Further, those things which were established concerning nuns as regards an extraordinary confessor, Benedict XIV wishes to be observed also in these communities which do not have canonical enclosure; indeed even in any companies or conservatories of women and girls living together which have one ordinary confessor designated by the local Ordinary. The S. C. EE. et RR. judged that he should be renewed every three years. But it is lawful for such a woman to confess even outside the conservatory or monastery. The same Sacred Congregation, Jan. 29, 1847, Bizzarri, p. 116, ed. 1885. - This concerns the extraordinary confessor; for "the law about an ordinary Confessor for individual monasteries does not regard colleges of girls." S. C. EE. et RR., Dec. 7, 1906.

But where Sisters or women of this kind are accustomed to confess in churches, they can confess to anyone otherwise approved, which has been introduced by custom, and is clear from S. C. de P. F., Feb. 20, 1877, Collectanea, n. 437, although they have an ordinary confessor designated by the Bishop. And certainly they can be absolved by the pastor, if they do not enjoy a special exemption from him. For if they must receive Viaticum and extreme unction from the pastor, and be buried by the same, how could they not be absolved by the same, at least when the Sisters are outside the house?

Finally, article 149 of the Norms establishes: "As often as Sisters make their Confession in some public church, they will be able to confess to any priest approved by the Bishop." So also S. Penit., Feb. 9, 1901. Ferraris, v. Moniales, a. 5, n. 19; E. M.

It was prohibited by the S. C. EE. et RR. that Regulars be the ordinary Confessors of Sisters of simple vows, just as this was forbidden to them for Nuns subject to the Bishop. S. C. EE. et RR., Sept. 1, 1905. But this prohibition at present no longer has force of itself, from the following very recent Decree Cum de Sacramentalibus of the S. C. de Religiosis, in which almost the whole present law on this matter is contained, and by which almost all the things preceding are confirmed.

Decree on the Confessions of Nuns and Sisters. - S. C. de Relig., Decree, Feb. 3, 1913. "Since several laws have up to this day been ordered, according to matter and time, for regulating the sacramental confessions of Nuns and Sisters, it has seemed good to gather them, changed in some part and suitably arranged, into one Decree, as follows:


	To each religious community, both of Nuns and of Sisters, regularly, only one ordinary Confessor is to be given, unless because of their great number, or some other just cause, it is necessary that a second or several be given.



	The ordinary Confessor, regularly, is not to remain in this office beyond three years. Yet the Bishop or Ordinary will be able to confirm him for a second, and indeed even for a third, triennium: a) if, because of a scarcity of priests suitable for this office, he cannot provide otherwise; or b) if the greater part of the Religious, including also those who in other affairs do not have the right of casting a vote, agree by secret votes to the confirmation of the same Confessor; nevertheless provision must be made otherwise for those dissenting, if they wish.



	Several times in the year, to each religious community there is to be given an extraordinary Confessor, to whom all the Religious must approach, at least to receive a blessing.



	For each religious house some priests are to be deputed by the Ordinary, whom the Religious, in particular cases, may easily call for the purpose of making confession.



	If any Religious woman, for the peace of her soul and greater progress in the way of God, should ask for some special Confessor or spiritual director, he is to be readily granted by the Ordinary; who, however, will watch lest abuses creep in from this concession; but if they do creep in, he is to remove them cautiously and prudently, with the liberty of conscience nevertheless preserved.



	If the house of Religious is subject to the local Ordinary, he chooses the priests for confessions, both ordinary and extraordinary; but if it is subject to a Regular Superior, he presents the Confessors to the local Ordinary, to whom it belongs to grant them the power of hearing confessions.



	To the office of Confessor, whether ordinary, extraordinary, or special, priests can be deputed both from the secular Clergy and, with the permission of Superiors, from the regular Clergy, provided however that they have no power in the external forum over the same Religious.



	These Confessors, who must have completed forty years, should be eminent in integrity of morals and prudence; but the Ordinary, for a just cause and with his conscience burdened, will be able to choose for this office priests who are not yet of that age, provided they excel in the aforesaid qualities of soul.



	The ordinary Confessor cannot be named extraordinary, and, apart from the cases enumerated in article 2, cannot be chosen again as ordinary in the same community unless after a year from the completed office. The extraordinary Confessor can immediately be chosen as ordinary.



	All Confessors, whether of Nuns or of Sisters, are to beware lest they involve themselves in the internal or external government of the community.



	If any Religious woman asks for an extraordinary Confessor, it is lawful for no Superior, either by herself or through others, either directly or indirectly, to inquire into the reason for the petition, to oppose the petition by words or deeds, or in any way to show that she bears it with displeasure; but if she has conducted herself thus, she is to be admonished by her own Ordinary; if she has again sinned in the same matter, she is to be deposed by the same, after the Sacred Congregation of Religious has first been heard.



	All Religious women are in no way to speak among themselves about the confessions of their companions, nor are they to dare to criticize those sisters who make confession to someone other than the one deputed; otherwise they are to be punished by the Superior or by the Ordinary.



	Special Confessors called to a monastery or religious house, if they understand that the Religious approach them for no just cause either of necessity or of spiritual utility, are prudently to dismiss them. Moreover all Religious women are admonished to use the faculty granted to them of asking for a special Confessor in such a way that, human motives set aside, they intend only spiritual good and greater progress in religious virtues.



	If at any time Nuns or Sisters happen to be outside their own house for any cause whatever, it is lawful for them in any church or oratory, even semi-public, to make confession to any Confessor approved for both sexes. The Superior can neither prohibit this, nor inquire about it, not even indirectly; and the Religious are bound to report nothing about it to their Superior.



	All Nuns or Religious, when they are gravely ill, even if danger of death is absent, can summon any Priest approved for hearing confessions, and, while the grave illness lasts, confess to him as often as they wish.



	This Decree must be observed by all religious families of women, of vows both solemn and simple, by Oblates and other pious communities which are bound by no vows, even if the Institutes are only diocesan. It also obliges communities which are under the jurisdiction of a regular Prelate; and unless he sees to the faithful observance of this Decree, the Bishop or Ordinary of that place is to do so himself as Delegate of the Apostolic See.



	This Decree is to be added to the Rules and Constitutions of each religious family, and read publicly in the vernacular language in the Chapter of all the Religious, once a year.





Our Most Holy Lord Pope Pius X, on Jan. 31, 1913, deigned to approve and confirm this Decree in all things, and to command that it be published, and in the future be most carefully observed by all whom it concerns. All contrary things whatever notwithstanding, even those worthy of special and individual mention."


XI. On Reservation

794 What is reservation? - Reservation of causes generally is the calling up of the judgment of some cause from an inferior judge to a superior; whence it happens that, while the inferior judge's ordinary power remains, the power of judging certain other graver causes is taken away from him. Therefore reservation of cases in our matter, namely the reservation of sins or censures, in relation to absolution to be given and received, is a restriction or limitation of jurisdiction, i.e., a denial of the power of absolving from certain sins and censures, with the power of absolving from others preserved. Therefore in reserved matters the simple confessor can do nothing; in reserved matters, not in the penitent bound by reserved matters. The penitent can be absolved from other things; from reserved matters he cannot be absolved. Although the penitent confesses these in good faith, and the confessor absolves, they are then remitted only indirectly. - Trent, sess. 14, C. 7, c. 11; Lugo, de Euch., d. 14, n. 87, 96; L. 265, 578, 579, 596; S. Th., Suppl., q. 20, a. 2.

795 Who can reserve cases; and what cases have in fact been reserved by those who can reserve them? - The Supreme Pontiff, by reason of his jurisdiction over the whole Church, can reserve cases in the whole Church. But the cases in fact reserved to the Supreme Pontiff are some reserved with censure, others without censure. Papal cases reserved with censure are contained in the Constitution of Pius IX Apostolicae Sedis on censures, to which several others were afterward added.

Papal cases reserved without censure are: calumnious accusation of solicitation; and the acceptance of gifts from Regulars, unless the gifts have not been restored, or unless a promise of restitution is made when the penitent cannot now restore. Therefore this acceptance is not properly a reserved case. Cf. 295, 1279. Gury-Ballerini-Palmieri 382, IV.

A faculty is granted to Confessors by the rescript-form of the S. Penitentiary: "VI. Of absolving from the case reserved to the Apostolic See on account of gifts accepted from Regulars of either sex, with a salutary penance imposed, and, when there is question of gifts which do not exceed the value of ten scudi, with some alms imposed according to your judgment, to be assessed and cautiously expended as soon as possible for the benefit of the religion or convent to which restitution would have to be made, provided however that it is not established that they were from the proper goods of the religion; but insofar as the gifts accepted either were above the value of ten scudi or are established to have been from the proper goods of the religion, after restitution has first been made; and if the penitent cannot fulfill this at present, after a serious promise has been issued of restoring within a term to be determined by your judgment; otherwise under reincidentia."

Only by the Supreme Pontiff can they be absolved, the Cardinal Penitentiary himself being excluded, who violate those things which have been established under penalty of excommunication for the election of the Supreme Pontiff, Constitution Vacante Sede, Dec. 25, 1904, and also the secret which is called that of the Holy Office. Ord. serv. in R. C., special Norms, c. 7, a. 2, n. 4.

Moreover only by the S. C. Consist. can priests be absolved from suspension from divine things who, without observing the law of the same Sacred Congregation, have rashly and arrogantly migrated. S. C. Consist., March 25, 1914, Supplementum Primum Enchiridii Moralis, ed. 3, p. 59 ff.

Bishops, by reason of their jurisdiction in their own diocese, can reserve cases in it. Episcopal cases are some reserved by the common law itself, others by the Bishops themselves. The former are contained in the praised Constitution Apostolicae Sedis, to which others were afterward added. But the latter, reserved to themselves by the Bishops themselves, are various according to the various dioceses, and are contained in their own catalogues.

A case reserved to Bishops without censure is that concerning the relief of the miserable condition of the Indians: "... We condemn as guilty of a monstrous crime and declare to be such all who dare or presume to reduce the aforesaid Indians into servitude, to sell, buy, exchange, or give them, to separate them from wives and children, to despoil them of their things and goods, to lead and transfer them to other places, or in any way to deprive them of liberty, to retain them in servitude; and also to furnish counsel, aid, favor, and work under whatever pretext and color sought to those doing the aforesaid things, or to preach or teach that this is lawful, and otherwise to cooperate in any way in the foregoing... Therefore we will the power of absolving penitents from these crimes in the sacramental forum to be reserved to the Ordinaries of places." Pius X, Encyclical Letter Lamentabili statu, June 7, 1912, Acta Ap. Sed., vol. 4, p. 521 ff.

Now Ordinaries cannot reserve to themselves cases which the Supreme Pontiff has reserved to himself. S. C. EE. et RR., Nov. 26, 1602. Cf. Suarez, d. 31, s. 4, n. 25; Lugo, d. 20, n. 149, 151. - Moreover they should not be ready to reserve to themselves especially more frequent sins, for example against chastity; but, on the contrary, they are admonished to be ready in granting, especially to confessors in places situated far from the episcopal city, the faculty of absolving. Hence they are also admonished to establish penitentiaries and other priests in the diocese who can themselves absolve and give to others the faculty of absolving. S. C. EE. et RR., Nov. 26, 1602.

Finally, episcopal reservations made outside a synod, since at least in fact they are not considered as perpetual laws, whether with or without consultation of the chapter, cease when the Ordinaries cease from office or die.

Pastors also, although they are not superior prelates and from this head it would not seem that they themselves can reserve cases, nevertheless absolutely can; because they have ordinary jurisdiction. But in fact there is no reservation by pastors, since it would be almost useless.

Regular prelates can reserve, if they wish, the eleven cases designated by the Decree of Clement VIII, May 26, 1593. They can by no means reserve other sins or censures without mature discussion and the consent of the general chapter in the whole order, or of the provincial chapter in the province. But Nuns are subject to the reservation of the Bishop if they are not exempt; otherwise, if they are exempt. But nuns subject to Regulars are also subject to the reservation of the Bishop in matter clearly pertaining to delegated jurisdiction. L. 580-583, 600, 602; Benedict XIV, de Syn., l. 4, c. 5; Lugo, Resp. Mor., l. 4, d. 28; l. 1, d. 21.

But Clement VIII commends moderation in the aforesaid reservation, considering that "reservation... could bring some weaker persons, who at times fear to disclose the stains of conscience to their superior, into danger of eternal damnation and despair of spiritual remedy." And in fact the eleven Clementine cases are truly graver; for they are the following:

Poisonings, Incantations, Sorceries.

Apostasy from Religion, whether with the habit laid aside or retained, when it has proceeded so far that there is an exit outside the enclosure of the Monastery or Convent.

Nocturnal and furtive departure from the Monastery or Convent, even if made without the intention of apostatizing.

Property against the vow of poverty, which is by mortal sin.

A false oath in a regular or legitimate trial.

Procuring, aid, or counsel for causing an abortion after the fetus is animated, even if the effect has not followed.

Falsification of the handwriting or seal of the Officials of the Monastery or Convent.

Theft from the goods of the Monastery or Convent in that quantity which is mortal sin.

A voluntary lapse of the flesh consummated by the deed.

Killing, or wounding, or grave striking of any person.

Malicious impediment, delay, or opening of letters from Superiors to inferiors, and from inferiors to Superiors.

796 What in fact are the conditions of reserved sins? - The Church is not accustomed to reserve except graver and external sins. Therefore reservation is not incurred unless the sin was grave, by an act at once internal and external, and one consummated. Likewise it is not incurred either in doubt of law or in doubt of fact concerning the sin itself, although after received absolution the reservation appears certain.

Do age, fear, and ignorance excuse from reservation? - They certainly excuse when the reservation has the character of a penalty, as in the reservation of censures. Hence ignorance excuses from reservation in papal cases, because, two excepted, cf. 795, all the rest are reserved because of censure, from which ignorance excuses. Consequently, once the censure is removed, no reservation remains. For episcopal cases, if the reservation is joined to a censure, theologians disagree; but several and grave theologians hand down the same concerning these as concerning papal cases, since no distinction is found in the Law between papal and episcopal censures. Yet not a few establish a distinction between episcopal and papal cases, so that in the former, when the censure ceases, e.g., because it is unknown, the reservation still remains; since the sin is reserved both by reason of the censure and by reason of itself. But the words of the reservation, custom, and the power of the one reserving must be considered, that the matter may be determined. Suarez, d. 29, s. 2, n. 7. - They also excuse in the reservation of sins when the legislator positively declares that he constitutes the reservation as a punishment of the crime; for then it is certainly penal.

But do they excuse also when the sin is simply reserved? - There are those who affirm, because reservation by its nature is a vindicative penalty, or at least medicinal, or because such at least is reasonably presumed to be the will of the legislator. This opinion is probable to many, and also to several of those who oppose it, who consequently conclude that it is lawful to use it, provided the confessor makes the penitent more certain about the reservation, so that if afterward he falls again into reserved matters, he may be held by the reservation. But the doctors far more commonly and more truly deny. The reason is that reservation by its nature is not a penalty, but merely a restriction of jurisdiction as regards greater causes, which the superior judge calls to himself to be judged by himself and submits exclusively to his own judgment. Nor indeed is the will of the legislator reasonably presumed, since this cannot be taken either from the intrinsic nature of the reservation itself, or from the extrinsic words of the law and other circumstances. And certainly no excuse is to be admitted if the legislator explicitly declares that he wills to comprehend in the reservation both children, and those suffering fear, and the ignorant. - L. 580-583, 596, 600.

797 Who can absolve from reserved matters, and when? - Besides the Roman Pontiff and the Major Penitentiary, those who reserve, and those who act in their place, can absolve by ordinary right. Therefore Bishops absolve from episcopal cases, and their vicars general. C. Non putamus 2, de Consuet. in 6, each one in his own diocese; not likewise canon penitentiaries. L. 509. From cases reserved by Regulars, their superiors absolve, and at present all Confessors approved by the local Ordinary. Cf. here 790. But at present Regulars cannot absolve from papal cases, from the Constitution Apostolicae Sedis of Pius IX on censures; nor can they absolve from episcopal reserved cases from prop. 12 condemned by Alexander VII. Yet they can absolve from those reserved to Bishops by the common law itself. For this faculty is found nowhere revoked. L. 599; S. O., March 22, 1881. - Likewise all absolve from reserved matters who receive special delegated jurisdiction over reserved matters.

Power of absolving from reserved matters, given simply for papal cases, or given even for papal cases, does not hold as regards cases reserved by Ordinaries. Benedict XIV, Constitution Pias Christi; L. 594. Power given by an Ordinary for absolving from reserved matters does not hold for papal cases. But each power given simply does not hold for specially reserved cases, or those reserved in a special manner. C. Si Episcopus 2, de Poenit. in 6.

Since pilgrims by common custom confess and are absolved as inhabitants of the place in which they stay, they cannot be absolved from reserved matters in the place of Confession by a simple confessor; but they can be absolved from matters reserved in their own country, unless they have come there in fraud of the reservation, and there is question of censures reserved ab homine. Clement X, Constitution Superna, June 21, 1670; S. C. C., Sept. 16, 1649, apud Benedict XIV, de Syn., l. 5, c. 8; S. C. C., Nov. 12, 1612; S. Penit., Nov. 21, 1873. He comes in fraud of the reservation who comes for this principal end, of avoiding the judgment of his own pastor and of obtaining absolution from reserved matters. Therefore, if he comes in order to handle his other business, and then confesses, or even in order to confess better, he uses his own right. Concerning censures reserved ab homine; for as regards these a universal custom cannot be invoked, as for censures, even reserved ones, imposed by law, though others deny this. D'Annibale 346, vol. 1, ed. 3; L. 573, 574, 587, 592, 593; Filliucci, tr. 7, c. 10, n. 284; Gury-Dumas, Gury-Ballerini 582.

Confessors even privileged cannot absolve penitents of another rite from a case reserved by each one's own Ordinary. Leo XIII, Constitution Orientalium dignitas, Nov. 30, 1894. Cf. here n. 766. - At the point of death all can absolve from reserved sins and censures, because then there is no reservation from Trent, sess. 14, C. 7. Therefore for absolving from papal cases no permission of the Bishop is needed, and anyone can absolve from reserved matters, even when the superior or another having power is present. Cf. n. 773 and n. 799.

On the faculty of Cardinals to absolve from reserved matters, cf. vol. 1, n. 266 bis 1.

A superior who has ordinary jurisdiction can remove reservation outside Confession; and the penitent can then be absolved by any confessor. But one who has delegated jurisdiction, since it is given principally for absolving sins, can absolve from reserved matters only in sacramental Confession. Suarez, de Censur., d. 7, s. 5, n. 36; Lugo, d. 20, n. 74. "But can a superior absolve a penitent from reserved matters, and send him back to an inferior for the others? Some affirm universally... Others say that this is lawful only in a case of grave necessity, for example if the superior could not free himself from some very grave business, and on the other hand judged it necessary personally to hear the reserved sin. And Lugo, d. 20, n. 78, Salm., etc., admit this. But in a very rare case, with it added that the penitent would be under necessity of communicating and would not wish to confess the same sins twice. This last does not seem improbable, granted the case with all these conditions." L. 595. "One who has been absolved from reserved matters by a superior can afterward be absolved from the same by anyone; because they are no longer necessary matter of Confession." L. 596. - Lugo, Resp. Mor., l. 1, d. 27; l. 4, d. 28; l. 3, d. 6; E. M.

798 Note: A superior should not give permission to absolve from reserved matters with difficulty, "lest otherwise that which ought to have been unto edification yield unto destruction." L. 578; S. Th., 4, d. 17, q. 3, a. 3, qc. 5 ad 6; Opusc. contra impugn. Relig., C. 1. Therefore, regularly, he sins gravely if grave detriment to the subject is feared from the denial. L. 586. Regularly, that is, unless grave scandal and grave damage to the community threaten, to which only the superior, after the matter is known, could bring a remedy. - L. 586; Suarez, d. 30, s. 4, n. 8, 9; E. M.

799 Is one absolved from reserved matters in the article of death by an inferior bound to present himself to the superior if he recovers? - Resp. In the negative, if the discussion is about merely reserved sins. For from Trent, sess. 14, C. 7, in the article of death there is no reservation. Therefore there is also no burden of reservation, unless it is proved from another source. - If the discussion is generally about reserved censures, the first opinion affirms absolutely, from C. Eos qui 22, de Sent. exc. in 6; the second opinion distinguishes as regards papal censures: it affirms concerning papal censures reserved in a special manner, denies concerning the others.

The reason is that in the Constitution Apostolicae Sedis concerning the former it is said that, as regards those absolved, the obligation of standing to the mandates of the Church if they recover remains firm; but concerning the rest nothing is said. The third opinion denies absolutely even concerning the aforesaid censures reserved in a special manner; because the Tridentine decree was not corrected by the Constitution Apostolicae Sedis, and that clause does not necessarily signify, either from the Law of the Decretals or from the authority of theologians, an obligation of presenting oneself to the superior; provided however that, if the penitent recovers, he perform those things which the superior would have exacted from him, the matter had not been notorious, nor brought to the contentious forum. Cf. cited C. Eos qui. For the Tridentine decree removed that obligation, declaring without any ambiguity of words that in the article of death there is no reservation, and then immediately confirming the obligation of approaching the superior outside the article of death, sess. 14, C. 7. And this argument, taken from Trent, is confirmed from the Constitution Apostolicae Sedis itself, since if cases reserved in a special manner are to be excepted, this is because in the same Constitution they are expressly excepted by force of the aforesaid clause, while concerning other cases simply reserved scarcely any question is any longer raised. - Further, it has been declared by the Holy Office that the obligation of standing to the mandates of the Church imports the burden, either personally or through the confessor, of having recourse to the Supreme Pontiff and obeying his mandates, or of seeking a new absolution from one having the faculty of absolving from censures reserved in a special manner to the Supreme Pontiff. And this obligation is under penalty of reincidentia. But the same obligation does not press for other cases simply reserved. S. O., Aug. 19, 1891; Jan. 13, 1892; March 30, 1892. - E. M.

800 While an impediment to approaching the superior stands, can someone be absolved by a simple confessor from reserved cases? - From the ancient Law of the Decretals: Bishops can in the aforesaid case, by themselves or through others specially delegated by them, absolve in both fora from all cases and censures, in whatever way reserved to the Apostolic See. This is clear 1. from C. 2, 3, 6, 11, 13, 17, 24, 33, 37, 50, de Sent. exc.; 2. from the common opinion of theologians. Hence the saying: A papal case, when an impediment supervenes, becomes episcopal. L. 584, 599.

Although by no express law, nevertheless from common doctrine a threefold impediment is distinguished: for a short time, for a long time, and perpetual. If the impediment is for a short time, i.e., not up to a year or six months, then one bound by a reserved sin or reserved censure cannot be absolved by another unless a grave cause is present. A grave cause is not only the paschal precept, or necessity of communicating or celebrating, but also if otherwise the penitent would have to remain in mortal sin for a long time, i.e., beyond two days. L. 585; l. 7, n. 84, 86, 88. In such a case the common and received opinion holds that one is absolved from a reserved sin only indirectly; and therefore the penitent is bound afterward to be absolved directly by one having the power. L. 585, 596. From a reserved sin; namely whether the sin is reserved without censure or with censure: for from a censure one can be absolved only directly; but while that grave cause stands, the censure does not prohibit sacramental absolution.

But there are several and grave doctors who hold that absolution even in this case is given directly from a reserved sin, whether reserved without censure or with censure. Where there is question of reserved censures, the Law does not distinguish between a long and short time, C. Nuper 29, de Sent. excomm.; C. De cetero 11, e.t.; C. Quamvis 58, ib.; C. Eos qui 22, e.t. in 6, etc. Therefore, if it is valid to argue from a faculty positively made by the Law when the case is reserved with censure, the same must consequently be said again when the case is reserved without censure. And indeed this opinion is favored by the Decree of the Holy Office, June 23, 1886, and of the S. Penit., Nov. 7, 1888.

But even in this opinion the penitent, without doubt, when the impediment ceases, is bound to present himself to the superior. This is provided in the Law itself for cases reserved with censure; but for cases reserved without censure, because by force of the reservation the penitent is bound of himself to undergo the judgment of the superior whenever he can; therefore the past impediment could not of itself absolutely exempt the penitent from this burden, although he could have confessed to the inferior confessor by a certain legitimate interpretation. For if the Law grants that power of absolving when the case is graver, namely reserved with censure, it seems implicitly to grant the same power when the case is less grave and is reserved without censure. But the penitent thus directly absolved in either case must present himself to the superior, not in order to confess again to him and be absolved again by him, since he has already been directly absolved, but "to receive his mandate and to make satisfaction as justice advised." C. Eos qui 22, de Sent. exc. in 6; C. Quamvis 58, e.t., etc.

If the impediment is for a long time, i.e., for a year or six months, and the sin is reserved with censure, absolution is indeed given directly, according to the common opinion, which again is favored by the aforesaid Holy Office Decree of June 23, 1886; but with the burden first imposed of presenting oneself to the superior when the impediment has ceased. But one omitting to present himself falls again into the same excommunication; which reincidentia shows that he was absolved from the censure, otherwise there would be no place for reincidentia. But once he has been absolved from the reserved censure, he is already directly absolved from the sin; since, when the censure ceases, the sin is no longer reserved. C. De cetero 11, de Sent. exc.; C. Quamvis, e.t.; C. Eos qui 22, e.t. in 6.

Several maintain this reincidentia even after the Constitution Apostolicae Sedis of Pius IX, which limits censures, because, they say, it belongs to the very nature of a censure, which the aforesaid Constitution does not change. Others limit reincidentia only to cases reserved in a special manner in the aforesaid Constitution, since for these alone, they say, reincidentia is established for the article of death; therefore also in the case of impediment reincidentia is likewise to be admitted for the same cases; otherwise reincidentia would be had when reservation ceases of itself, namely in the article of death, but would by no means be had when it ceases by accident, namely in the case of impediment. Others finally judge reincidentia to have been removed by the cited Constitution, because it is not read as renewed in it, from which censures at present are to be taken. And the same Constitution, if at any time in a particular case it wished to maintain a censure, expressed this, as in article 4 of the excommunications simply reserved to the Supreme Pontiff. And therefore reincidentia must be said to have been removed in the case of impediment, because reincidentia is not intrinsic to the very nature of a censure, and thus, unless Boniface VIII had added it, no one, as before, would have incurred reincidentia. At present censures are to be evaluated from the Constitution Apostolicae Sedis "just as if they had first been issued by it." Since therefore it is not contained in it, it is not to be affirmed. This as far as concerns the force of the Constitution itself, since reincidentia is affirmed in the cited Decree of the Holy Office, June 23, 1886. - But if the sin is reserved without censure, according to the common opinion no burden is imposed of presenting oneself to the superior. The reason is that, as this is prescribed for reserved censures, so for merely reserved sins it is not prescribed. But this burden seems to be affirmed for the same reason as in the preceding case, and it is confirmed by the cited Decrees of the Holy Office, June 23, 1886; S. Penit., Nov. 7, 1888.

If the impediment is perpetual, i.e., for ten years or five years, absolution is given directly from a sin reserved either with censure or without censure, and in either case the burden of presenting oneself to the superior is not imposed; for in this case reservation simply ceases, and that burden is incompatible with a perpetual impediment. C. Eos qui 22, de Sent. excomm. in 6. So according to the commonly received opinion. L. 585.

Those are judged perpetually impeded who are children under family authority, Regulars, old people, even sexagenarians, servants, the poor, those condemned perpetually to prisons or galleys, the infirm, namely those laboring under a long and grave illness although not mortal, those bound by the care of feeding or administering a family, or of carrying on a public office which cannot be left without public impediment, all women and not only nuns unless there is an exception, as for nuns violating enclosure, those not yet of puberty, even if they ask absolution after puberty, and anyone who cannot undertake a journey without grave spiritual or temporal harm to himself or his own. C. 2, 11, 26, 32, 37, de Sent. excomm.; L. 594; l. 7, n. 84 ff.

Those impeded from going to Rome in person are not bound to send a letter or procurator, or to write to the S. Penitentiary, or to approach a delegate, although they can. For the Law does not oblige the guilty one except that he personally approach the superior. S. O., July 18, 1860; C. Cum desideres 15; C. Quod de his, de Sent. excomm., cc. from the same Sacred Congregation; L. l. 7, n. 85-93; Schmalzgrueber, n. 262, 246; Sanchez, in Decalog., l. 2, c. 13, n. 30; Roncaglia, tr. 4, cap. 6, q. 4, r. 2. And although others have thought, and do think, otherwise, nevertheless the Decree of the Holy Office, June 23, 1886, favors this opinion, which otherwise now imposes the obligation of having recourse by letter: since the aforesaid Decree rests on changed conditions.

Those still impeded from approaching the Bishop for these cases and censures reserved to the Roman Pontiff can be absolved by any confessor. L. 585. So from C. Nuper 29, de Sent. excomm., "where the faculty of absolving seems to be granted indifferently to the Bishop and to the proper priest, namely to any confessor." Roncaglia, l.c., r. 3. Hence the opinion is also probable, which several and grave theologians hold, that absolution of cases and censures, while an impediment to approaching the Roman Pontiff stands, pertains not to the Bishop alone, but indiscriminately to any confessor. "As regards reserved censures," says Roncaglia..., "I note that this opinion is well founded in law, which asserts that one temporarily impeded from approaching the Pope can be absolved by a simple confessor, and does not need to approach the Bishop for absolution from a case reserved to the Pope." Tr. 19, cap. 3, q. 3 and l.c., r. 3. This is indeed drawn from C. Eos qui 22, de Sent. excomm. in 6; from C. Quamvis 58, de Sent. excomm.; and is clearly found in C. Nuper 29, e.t. Hence the opposite opinion, which has become more common, rests more on the authority of theologians than on some clear text of the Law. But theologians do not have the power of making laws. And this is so true that D'Annibale, who adheres to the opposite opinion, nevertheless admits that this one, p. 1, n. 349, ed. 3, "coheres excellently with the words of the canon." Moreover, the Constitution Apostolicae Sedis of Pius IX on censures favors this opinion; since it would have been very easy for the Legislator, among the other cases reserved to Bishops, to add this one also, which on the contrary was passed over. But what is now chiefly important in this question is that the praised Decree of the Holy Office, June 23, 1886, favors this opinion, by which one must stand at present.

If there is question of episcopal cases and censures, St. Alphonsus 585, l. 7, n. 92, and several others deny that a simple confessor can absolve from reserved matters; but certainly probable, indeed perhaps more probable, is the opinion asserting that those who are impeded from approaching the Bishop can be absolved from them by any confessor; and this is manifestly found in C. Nuper 29, de Sent. excomm.; C. Vos qui 22, e.t. in 6, where there is question of any superior and not only of the Roman Pontiff. D'Annibale, p. 1, n. 349, ed. 3.

After the Decrees of the Holy Office, June 23, 1886; June 17, 1891; Aug. 19, 1891; March 30, 1892; June 16, 1897; and of the S. Penit., Nov. 7, 1888, in papal cases and censures, whether simply reserved or reserved in a special manner, recourse must be had by letters to the S. Penitentiary, while the impossibility of personally approaching the Holy See stands. Nevertheless any simple confessor can directly absolve from them, "in truly more urgent cases in which absolution cannot be deferred without danger of grave scandal or infamy, upon which the conscience of confessors is burdened, with those things imposed which by law are to be imposed, and under penalty of reincidentia into the same censures, unless at least within a month the absolved person has recourse to the Holy See by letter and through the medium of the confessor." And this holds even for the case in which the penitent has been perpetually impeded from going to Rome. But the penitent himself can write to the S. Penitentiary. Therefore when the penitent cannot return to the confessor, it suffices, that he may be absolved, to exact from him a promise of writing to the S. Penitentiary. S. Penit., Nov. 7, 1888. And these things entirely oblige, and a contrary practice is not to be tolerated.

This Decree rests upon the practice of the S. Penitentiary, and does not regard episcopal cases. Since no new Decree has been issued concerning them, the ancient doctrine founded on the ancient Law of the Decretals remains unmoved until something else is defined. Therefore a penitent having reserved cases, if he is legitimately impeded from presenting himself to the superior, can indeed be absolved by another; but, when the impediment ceases, he must present himself to the superior, to receive his mandates and to make satisfaction according to the exigency of the matter. C. Nuper, C. Eos qui, cited, etc.

Moreover, as regards the aforesaid papal cases, "in the case in which there is neither infamy nor scandal in the delay of absolution, but it is very hard for the penitent to remain in grave sin for the time necessary for petitioning and obtaining the faculty of absolving from reserved matters, it is lawful for a simple confessor to absolve directly from censures reserved to the Supreme Pontiff, with those things imposed which by law are to be imposed, yet under penalty of reincidentia into the same censures, unless at least within a month the absolved person has recourse to the Holy See by letter and through the medium of the confessor." S. O., June 16, 1897. - But "when neither the confessor nor the penitent can send a letter to the S. Penitentiary, and it is hard for the penitent to go to another confessor, in this case it is lawful for the confessor to absolve the penitent even from cases reserved to the Holy See without the burden of sending a letter." S. O., Nov. 9, 1898. Nevertheless it must be observed that the Decree of Nov. 9, 1898, "does not comprehend the absolution of an accomplice." S. O., June 7, 1899. For a penitent of this kind will certainly always be able to write to the S. Penitentiary. - "In order that the burden of sending a letter may cease, the impediment of writing need not bind the confessor and penitent at the same time; but it suffices that the penitent, unable to write, cannot present himself to the same confessor by whom he was absolved by force of the Decrees of 1886 and 1897, and that it is hard for him to approach another confessor; although the absolving confessor could send a letter to the Holy See for the penitent." S. O., Sept. 5, 1900.

Besides, in place of immediate recourse to the Holy See "in the case of absolution granted as above, recourse to the Bishop furnished with the faculty of absolving suffices, or to the Vicar General of the Bishop, as to the Ordinary, sharing by law in the episcopal faculties of absolving." S. O., Dec. 19, 1900. Monit. Eccles., vol. 12, p. 481 ff.; E. M.

As regards Regulars, recourse must be had to the Superior. But the faculty of absolving is to be committed to the ordinary confessor when the confessor himself first of all has judged that it ought to be committed. If the faculty has been sought from the Superior and has been denied, the ordinary confessor will be able, for that time and as often as it happens, to absolve from reserved matters. Clement VIII, May 26, 1593. In small Communities Superiors are bound habitually to depute at least one confessor who can absolve from matters reserved in the Order. S. C. EE. et RR., Aug. 16, 1865. And from reserved matters of this kind in the Order all those confessors can also absolve who have the rescript-form of the S. Penitentiary, but it is necessary that the permission of the Superior be present for making confession to such a confessor. But in this matter the Sacramental seal must be carefully attended to. And if there is danger to it, even when only a general petition has been made to the Superior for absolving from reserved matters, authors are not lacking who think that even in such a case the confessor can absolve the penitent. But, this case being foreseen, the confessor ought beforehand to obtain for himself a general faculty of absolving from reserved matters, which no prudent Superior will deny. Finally, religious can be absolved from reserved cases of this kind by Cardinals by force of privilege, v. 1, n. 260 bis 1, and, by force of the Decree of the S. C. de Relig., Aug. 5, 1913, by all Confessors approved by the Ordinaries of places. Cf. n. 790.

801 Can Bishops absolve from hidden papal cases and censures? - Resp. In the affirmative, from the faculty granted to them through Trent, sess. 24, C. 6; except however cases and censures reserved in a special manner to the Roman Pontiff, as is clear from the Constitution Apostolicae Sedis of Pius IX. Cf. n. 795. They can likewise absolve from several papal cases and censures by force of quinquennial faculties. Cf. the formulas of these faculties. The same also can be done by approved confessors having the rescript-form of the S. Penitentiary. Cf. this rescript-form. - L. 593, 594, 599.

802 Is one bound by reservation, in necessity of communicating or celebrating, bound to confess and to confess integrally to a simple confessor, when another is lacking? - Resp. In the affirmative, whether he has only reserved sins, or has besides these non-reserved sins, according to the opinion that a simple confessor in such necessity absolves directly from reserved matters. The reason is that no reason is present for omitting Confession and integral Confession.

According to the other opinion, that a simple confessor in such a case absolves only indirectly, a distinction must be made. For if he has no other mortal sin except a reserved one, the doctors agree that he is not bound to Confession, but that it suffices that he be contrite. The reason is that a confessor not having jurisdiction is just as if he were absent. But if he has mortal sins at the same time reserved and non-reserved, the common opinion holds that this man is altogether bound to Confession. The reason is that the precept of Confession presses; and the confessor, although he does not have jurisdiction in reserved matters, nevertheless has jurisdiction over the penitent bound by reserved matters, and can absolve him at least from non-reserved matters. Yet there are several doctors who deny. - But must someone in such a case also accuse reserved sins? The far more probable opinion denies. The reason is the defect of jurisdiction in the reserved matters. Nevertheless, the case must be excepted in which that knowledge of the reserved sins would be necessary for judging rightly about the present disposition of the penitent and for prescribing suitable remedies to him, so that relapse may be avoided. - According to the Decree of the Holy Office, June 23, 1886, cf. 800, that Confession, and integral Confession even of cases reserved to the Supreme Pontiff, is to be made. - L. 265. Cf. 577.

803 Is one who has confessed to an inferior a sin doubtfully reserved altogether freed from the reservation, even if afterward he recognizes it as certain? - Resp. In the affirmative. The reason is that, since he confessed a doubtfully reserved sin, he has already been directly absolved, and consequently the reservation remains directly taken away. - L. 600. Cf. 674.

804 Can one who sinned in confidence of obtaining permission be absolved from reserved matters? - Resp. In the affirmative, since the granted faculty does not exclude this case. - L. 601.

805 Does a granted faculty of absolving from reserved matters extend also to reserved matters committed after it? - Negatively, if it was granted merely for past cases. Affirmatively, if it was granted indefinitely, for such a penitent, this time, provided a great distance does not intervene between the granting of the faculty and the new reserved matters committed, say not beyond a month; for that faculty is given for the present Confession. - L. 601; Lugo, Resp. Mor., l. 1, d. 22, 23, 24, 25.

806 Is reservation removed in a Confession made to the superior, invalid, sacrilegious, or in which someone has in no way accused reserved matters? - Resp.

To the first and to the second: in the affirmative, more probably and according to the common opinion; for the sins, although accused to the superior in an invalid and sacrilegious Confession, have undergone the judgment of the superior. - To the third: in the affirmative, at least probably, and according to the opinion which St. Alphonsus calls most common, if someone has omitted reserved sins inculpably; for where the contrary will of the superior is not established, he assuredly absolves as much as he himself can and as the penitent needs. Negatively, if they are omitted from malice, or indeed omitted inculpably in a Confession otherwise sacrilegious. The reason is that in this case the superior does not really wish to absolve; since in truth he does not wish to absolve the sacrilegious person, nor does he wish at least to absolve him from the bond of reservation, since his reserved sin has not undergone his judgment. - L. 558, 597, 598.


XII. On the Various Duties of the Minister

807 What of the office of father? - The Confessor is a spiritual father, who gives spiritual life to the penitent, or restores and fosters it; for in the tribunal of penance he acts in place of the best parent of all, namely Christ himself, and therefore by penitents he is called by the sweet name of Father. But that which especially stands out in the true name of father is notable and inexhaustible charity. For what love is stronger than the love of a father? What love is truer, purer, more chaste, more constant, fuller of solicitude, and more foreign to one's own advantage, indeed more ready and prompt for every kind of privations and inconveniences? Therefore such must be the charity of the confessor, so that, clothed with the bowels of mercy of Christ Jesus, who came not to call the just but sinners, he may know how to deal diligently, patiently, and meekly with sinners. Leo XII, in the Bull for the great Jubilee of the year 1825. Thus a good father will bear all things for his spiritual children: for Charity is patient..., bears all things..., endures all things. 1 Cor. 13:4, 7.

The Confessor must be full of charity toward penitents, both at the beginning, during the course, and at the end of Confession. - At the beginning, by receiving all kindly. Therefore those are most to be reproved who, setting aside men, especially the uneducated, and mothers of families, hear only the Confessions of young girls and devout women. Clearly such men hear Confessions not to please God, but to indulge their own temperament. L. Prax. 120. - During the course, by helping the penitent as much as he can, so that he may accomplish a good and salutary Confession. Therefore, if penitents do not seem sufficiently instructed, the confessor ordinarily also ought himself to examine them, because these, left to themselves alone, will not examine themselves better, and if they are dismissed, they will never return more disposed; indeed, deterred by the difficulty of examining conscience, they will easily abstain from Confession. And if much time must be spent by the confessor in disposing the penitent, let him indeed spend it, nor ought it be a concern to him that other penitents are waiting. - At the end, by efficaciously stirring up the penitent to sincere sorrow and purpose. And if the penitent does not seem sufficiently disposed, the confessor is bound to stir up sorrow and purpose in him, because one absolving the indisposed exposes the sacrament to danger of frustration, but if he dismisses him without absolution, he perhaps exposes him to the danger of remaining long in the state of mortal sin, or even of not returning any more. - L. 607, 608; Prax. 4, 120.

But this charity of the confessor must not be separated from prudence. Therefore "the confessor must be supremely cautious in receiving the Confessions of women..., he should regularly be rather stern than sweet in the confessional with younger women." L. Prax. 119. The same must be observed still more with spiritual persons, "with whom there is danger of greater attachment." L. ib. St. Augustine apud St. Thomas, Opusc. 64, de Famil. dom., etc., says: "Conversation with these women is to be brief and stern; nor, because they are holier, are they therefore less to be guarded against, for the holier they are, the more they entice." And St. Thomas adds: "Although carnal affection is dangerous to all, nevertheless it is more pernicious to them when they associate with a person who seems spiritual; for although the beginning seems pure, nevertheless frequent familiarity is a domestic danger, and the more this familiarity grows, the principal motive is weakened and purity is stained."

How widely this charity of the confessor extends must be taken from the very end of Confession, which is the spiritual salvation of the penitent. Therefore the temporal affairs of the penitent himself are foreign to the confessor; the spiritual and temporal affairs of others are also foreign. But to involve himself in these things is not only at times ill-considered and dangerous; it can also render the sacrament odious. - Constitution of Leo XII Caritate Christi, Dec. 25, 1825; Salvatori, Istruz. Prat. pei Confess. novelli; L. 421, 452, 478.

808 What of the office of physician? - The Confessor is a true physician of souls, since he must rescue them from the various diseases of sin, remove them from the depraved affections of the passions, and restore them to divine grace. Therefore the Confessor, therefore, as a skilled physician, must know the cause of the evil, heal it, and prevent relapse. - To know the cause of the disease. "For the Confessor, that he may meet the infirmities of his penitent with suitable remedies, the origin and cause of all his spiritual diseases must be known. Some inquire nothing beyond the species and number of sins; if they see the penitent disposed, they immediately absolve him; but if not, without spending one word they dismiss him at once, saying with averted eye: Depart from me, because I cannot absolve you. Good confessors proceed otherwise: for these first investigate the origin and gravity of the disease, by asking about the habit of sin, about occasions, about time, about place, about the persons with whom, and by what concurrence of circumstances. For in this way they will be better able to correct penitents, dispose them for absolution, and add salutary remedies." L. Prax. 6. - To heal the disease. "When the origin and gravity of the disease are known, the confessor should proceed to make the due admonitions. And although he ought, as father, to hear penitents with charity, nevertheless, as physician, he is bound, as much as is necessary, to admonish and correct them, especially those who, burdened by many mortal sins, rarely approach the sacrament of penance." L. ib. 7, 10.

To prevent relapse. The confessor will prevent relapse by assigning to the penitent remedies suited to the disease. But remedies are either general or particular.

General remedies are: pious prayer and love toward God; frequent invocation of the Blessed Virgin Mary, of the holy Guardian Angel, and of the patron Saint; frequency of the sacraments and Confession as soon as some mortal sin has been committed; consideration of the eternal truths, especially death and the last end, according to that saying: Remember your last things, and you will not sin forever, Ecclus. 7:40; remembrance of God present when temptation presses, saying: God sees me; evening examination of conscience with sorrow of soul and purpose; mental prayer and pious readings, especially for priests. - Particular remedies will be assigned according to the diversity of vices: for example, to him who is held by some hatred, let it be suggested, if this is prudently believed to be useful, that each day he commend to God the one whom he hates, reciting the Lord's Prayer for him, etc. And when he is troubled by the memory of the injury, let him remember the insults with which he himself has affected God. To him who has fallen into base sins, let it be enjoined that he avoid idleness, flee bad companions and depraved occasions. To him who has contracted a depraved habit over a long time in this vice, let it be prescribed that he avoid not only proximate occasions, but even certain remote ones, which for one so weak are like proximate occasions. But above all let the confessor see to it that this man communicate frequently; because the Eucharist is called: Wine bringing forth virgins. The confessor will assign other remedies to others according to his prudence, with the circumstances of occasions, persons, etc., having been considered. For prudence is the principal quality which ought to stand out in a physician. - L. ib. 15; La-Croix, l. 6, p. 2, n. 1786-1932.

809 What of those habituated to sin, those in occasions of sin, and recidivists? What of absolution to be given, denied, or deferred to them? - The diseases of the soul are sins, and their causes are contracted habits, occasions, and relapses; whence come those habituated or customary sinners, those in occasions, and recidivists. Those habituated or customary sinners are those who have contracted a habit of sinning or a custom of sin, into which however they have not yet fallen after Confession. But they are said to have contracted a habit or custom if regularly five times in a month, indeed even once, they are accustomed to relapse into the same sins. A recidivist is one who after Confession, although admonished, relapses into the same sins with no or almost no amendment. One in an occasion is one who is found in some external circumstance which, either from its own nature or from the frailty of the man who is found in it, entices or induces to sinning. One occasion is necessary, another voluntary; one is present or in esse, which someone has with himself, e.g., if someone keeps a concubine at home; another is absent or not in esse, which someone does not have, but finds when seeking it, e.g., if the concubine is in a neighboring or distant house; one is absolute with respect to all, another relative with respect to such a person; finally one is proximate, in which men commonly for the most part sin, another remote, in which men commonly for the most part do not sin. Therefore that occasion is certainly to be judged proximate in which there is no true probability of not sinning; on the contrary, that is remote in which there is no true probability of sinning. It is clear that various degrees exist between the two.

Neither habit, nor relapse, nor occasions import necessity of sinning, but they contain only danger of sinning. Hence the question is raised whether they can and should be absolved, and when and how often, before they have amended the habit, prevented relapse, or removed the occasion. The reason for the difficulty is the doubt about the sincerity of sorrow and purpose, which arises from the habit itself, relapse, or occasion. - The rigid wish them not to be absolved before the habit has been amended, relapse avoided, and the occasion removed. The lax wish them to be able to be absolved whenever they say that they are sorry from the heart. The moderate walk a middle way, which is broad. Several of these establish turns almost mathematically, namely once, twice, three times, four times, but not beyond, if they bring only ordinary signs of penance; otherwise, if they bring extraordinary signs. But all agree that absolution can be given the first time, and that those are more easily to be absolved who sin from the very frailty of nature, and who are found in a necessary occasion. But others, and we adhere to these, say that the whole matter is in the prudent estimation of the confessor, and is to be weighed and judged from the various circumstances of sins, persons, places, times, and causes. The following rules can be established. Salm., C. 5, n. 68; L. 452 ff., 459 ff.

The confessor can safely give absolution whenever he prudently judges the penitent to be sufficiently disposed, i.e., that "neither diligence in enumerating sins, nor sorrow in detesting them, was altogether lacking to the penitent." Roman Catechism, p. 2, n. 60. It is the certain doctrine of Catholic schools that any penitent can be absolved if he presents sufficient indications of true penance. A prudent judgment about sufficient disposition does not necessarily have to be a certain judgment, but only a probable one suffices. The reason is that the sacrament of penance scarcely admits a more certain judgment of this kind. St. Thomas, I-II, q. 91, a. 3; II-II, q. 47, a. 9 ad 2; III, q. 68, a. 4 ad 2. But this prudent judgment about the sufficient disposition of the penitent must be formed from the assertion of the penitent himself, from his Confession, from the manner of the Confession, and from the other circumstances of the same Confession; nor indeed can it be taken from elsewhere. - St. Thomas, 4, dist. 17, q. 5, a. 3, q. 6 ad 2; Opusc. 12; Quodl. 1, a. 12; L. 459, 460, 461.

The confessor can safely defer absolution when the penitent, although he is sufficiently disposed, is nevertheless not unwilling, and the delay would be more useful to him than absolution immediately given. The first reason is that on the one hand a sufficiently disposed penitent has a right to absolution; but on the other hand, if he is unwilling, delay, speaking of itself, will either in no way profit him, or certainly will not profit him more than absolution immediately given. For if the penitent has a desire of receiving absolution, he is offended by delay, and it is greatly to be feared that he will not return any more. Likewise, if he has a desire of receiving absolution, since this is a very good will, better hope indeed will be had from such a will aided by sacramental grace than if he is deprived of this. The second reason is that otherwise the penitent would be deprived without any sufficient reason of sacramental grace, which is effective both for remitting and for preventing sins.

But that absolution can absolutely be deferred to a penitent, although sufficiently disposed, and even without his consent, is clear first by reason: namely because, although a sufficiently disposed penitent has a right to absolution, nevertheless he does not have a right to obtain it immediately; especially if delay seems useful for fulfilling some obligation, e.g., of restitution, for conceiving a greater horror concerning committed sins, and for strengthening more and more the constancy of a serious will not to sin any more. For it belongs to the confessor as judge to determine when and how the sentence of absolution is to be pronounced. But the confessor is not only judge, but father, teacher, and physician. And therefore, as father, he can before absolution put forward an admonition and spiritual exhortation, by which he may instruct and arm the penitent against temptations. Likewise, as teacher, before absolution he can teach the penitent whom he sees wrapped in much ignorance, which otherwise could lead him into many sins. Similarly, as physician, he can defer absolution when he rightly fears that the penitent now absolved will easily not fulfill some grave obligation, or will easily relapse immediately into the same crimes, unless by the very difficulty and delay of absolution the penitent better recognizes the gravity of sin and the necessity of amendment, becomes more cautious, and is confirmed in the purpose of not sinning. The experience of many weak penitents supports this, who, by this remedy prudently applied, are usually cured in a short time; and for recidivists and for those in occasions it seems more necessary and useful, because in this way they better conceive the necessity of perseverance in the purpose of not sinning. The authority of theologians is added; for very many and grave theologians teach the utility of sometimes deferring absolution.

The utility required for deferring absolution to a penitent otherwise sufficiently disposed must be notable; and consequently absolution must be deferred only for a short time. The reason is that it is altogether grave to remain in the state of mortal sin even for a few days; and, speaking of itself, absolution immediately given is more profitable than its delay. - For a short time, i.e., for some hours, for a day, for two or three days, for a week, at most for fifteen days. But this remedy of deferring absolution is not only useful, but simply necessary, and the confessor not only can but also must apply it when it is necessary for testing the sincere sorrow and purpose of the penitent, about which there is not sufficient evidence, and about whose sufficient disposition there is doubt. - Salm., c. 5, p. 4, n. 68; L. 461-464; St. Thomas, Suppl., q. 25, a. 1 ad 4.

Whenever the penitent is sufficiently disposed, and no notable utility is present from delay of absolution, the confessor is absolutely bound to give it immediately. Whenever grave harm will follow for the penitent from absolution denied or delayed, absolution is to be given to him conditionally, if he is doubtfully disposed. The first reason is that absolution must be granted from justice, and under grave obligation, to every penitent duly confessed and disposed. Nor indeed is there any reason for delay, which could be no other than the utility of the penitent himself, which in this case is had rather from absolution immediately given. "Suarez, Sanchez, etc., say that to deny absolution in light matter does not exceed venial sin." L., H. A., tr. 16, n. 118. The second reason is the common axiom: Sacraments are for men. When necessity stands, provision is made for the salvation of man in the best way in which it can be done; nor from this would there be any irreverence toward the sacrament or other inconvenience. - L. 431, 432, 462; l. 3, n. 682; St. Thomas, Suppl., q. 18, a. 4.

When the penitent does not wish to fulfill a grave obligation which he has, when he does not have sincere sorrow for committed sins, nor a purpose of not sinning henceforth, the confessor is then bound to deny absolution. To these indeed, and to these alone, absolution is to be denied absolutely. The reason is clear, because these, and these alone, are unworthy of absolution. Sin cannot be remitted to him who wishes to persevere in sin. Leo XII, Encyclical Letter Caritate Christi; Roman Ritual, de Sacram. poenit.

As regards recidivists, there is no other special doctrine, different from the preceding, which is general and comprehends all cases. Therefore, if the confessor from all the circumstances of the Confession prudently judges the penitent to be duly disposed, he can absolve him; nor here and now is it necessary that he judge that he will not relapse any more, otherwise very many could not be absolved, concerning whom certainly the confessor, while he absolves them, cannot form this judgment, that henceforth, namely for the whole time of future life, they will no longer sin gravely. Not future amendment, but present sorrow and purpose, are the necessary dispositions for absolution. If thus far the penitent has broken faith, this is not a reason why at present he cannot be absolved, if he is prudently judged to be duly disposed; it can only be a sufficient reason why the confessor either doubts the legitimate disposition of the penitent, or even is persuaded that he truly lacks the aforesaid disposition. And in this case of recidivists, although they appear disposed, delay of absolution can certainly at times be especially useful, as has already been said; to whom, moreover, frequent approach to the sacraments is also in itself especially useful, if indeed they are duly disposed for them. And thus in the Roman Ritual, de Sacram. poenit., it is said: "For those easily falling back into sins it will be most useful to counsel them to confess often, and, if it is expedient, TO COMMUNICATE." But whenever the penitent exhibits extraordinary signs of sorrow even after relapse, he can safely be absolved. The reason is that then, ordinarily at least speaking, it is more expedient that absolution not be deferred. Likewise he can safely be absolved if absolution cannot easily be deferred, lest he remain long in the state of mortal sin.

But before the confessor absolves such a one, he will take care to dispose him more certainly and fruitfully for receiving absolution. But if he appears only doubtfully disposed, then it will be not only useful, but necessary to defer absolution, unless a grave reason presses, in which case absolution can be given only conditionally. Toletus, l. 5, c. 13; Suarez, d. 32, s. 2; L. 459-464; St. Thomas, Suppl., q. 25, a. 1 ad 4.

The same must consequently be said about those in occasions. The common and universal rule is that he who is only in a remote occasion can be absolved, if indeed he is otherwise duly disposed, but not he who is in a free proximate occasion which he does not wish to leave. The first reason is that otherwise we would all have to leave the world. The second reason is that he who wishes to remain in that moral danger of falling does not seem to have an efficacious purpose of not sinning, unless he has extraordinary sorrow and purpose, or proposes to apply other remedies by which the occasion from proximate becomes remote. Lugo, d. 14, n. 151. - When the occasion is necessary and cannot be left without scandal, grave infamy, or great spiritual or temporal detriment, then he licitly remains in the danger which is necessary, provided that meanwhile he is prepared to use the prescribed means, and can hope for divine help in resisting. The reason is that no one is bound to the impossible, whether physically or morally, and besides an occasion of sin is not of itself sin, nor does it place a man in the necessity of sinning; and, in the case, the will of using the prescribed means makes it remote. So the doctors commonly, L. 455, and St. Alphonsus 456 calls this opinion most probable. Suarez, d. 32, s. 2, n. 4; Lugo, d. 13, n. 160.

If one who was absolved in a voluntary occasion, because he sincerely promised that he would remove it, or in a necessary occasion, because he sincerely promised that he would apply the remedies prescribed by the confessor, afterward falls back into the same sins, practically speaking he is not again to be absolved before he actually exercises an effort both of removing the occasion in the former case and of actually applying in the latter the remedies prescribed by the confessor; not because he absolutely cannot even at present have sincere sorrow and purpose, but because from this the confessor can easily prudently come into suspicion about the sincerity of the sorrow and purpose, L. 505 at the end; and because prudence requires that, although the sorrow is sincere and the purpose sincere, the weak will of the penitent, especially if the occasion is in esse, be aided also by this means of delaying absolution, which in the case can be very useful, and in fact often is. Except, unless the penitent gives extraordinary signs of sorrow, or there is an urgent cause, e.g., the mark of infamy in omitting Communion, if he cannot return to the same confessor, or only after a long time. And in this, if the present disposition appears morally certain, absolution is to be given absolutely; but if doubtful, it can be given only conditionally. - Suarez, d. 32, s. 2; L. 452-458; Elbel, de Actib. human., 193 ff.; E. M.

810 What of the office of teacher? - The office of teacher comprises two things: the knowledge of the confessor himself, and the obligation of teaching the penitent.

811 What of the knowledge of the confessor? - The Confessor is bound under grave obligation to know all those things which are required for duly discharging his office. The reason is that otherwise a confessor of this kind exposes himself to evident danger of performing so grave an office badly, with injury to the sacrament and great detriment of souls. - Yet the Confessor is not bound to have so perfect a knowledge that he can always immediately and by himself solve all doubts which occur; but it suffices that he can do this in cases commonly occurring, and that concerning the more difficult ones he at least knows how to doubt. For greater knowledge can be had only with more difficulty, since even the more learned themselves cannot immediately solve all cases. Nor is the confessor bound to discern concerning each sin accused whether they are mortal or not; since this is often impossible. But it suffices that he hear each thing as it was done, and judge about them in the obvious and natural sense, both according to common principles and according to the circumstances of things explained by the penitent, and know how to apply a suitable remedy. "Salmanticenses, etc., rightly note that the confessor is not bound to form a certain judgment about each sin, but only about obvious and clear ones." L. 500. - Lugo, d. 21, n. 70, 71; L. 626, 627.

812 Resolutions: Every Confessor is bound to know all those things which regard the validity, substance, integrity, and effect of the sacrament of penance, and those things which are required for its licit administration, both on his own part and on the part of the penitent. - He must also know the common and proper obligations of states, the various species of sins, their circumstances changing the species, the principles of discerning between mortal and venial sins, and what things are mortal and venial in the individual precepts, at least according to general principles and the common opinion of theologians.

Likewise which acts are valid and licit. The reason is clear, because he must know that concerning which he must judge; otherwise he will not be able to render an equitable judgment. - Therefore he must also know reserved cases, and the censures in force, impediments of marriage, conditions of contracts, the various causes of restitution, the roots and occasions of sins, the remedies to be brought to them, and salutary and suitable satisfactions to be imposed. Therefore the confessor sins who knows that the aforesaid knowledge is lacking to him, even if from charity alone and obedience he receives Confessions. Nor does the approbation of the Bishop excuse him of itself; for this does not give the knowledge due from the nature of the matter, nor supply its defect. Except the case of necessity. - The superior also sins who gives an ignorant confessor permission to receive Confessions, because he consents to and cooperates with his sin. Again except the case of necessity. - The penitent himself also sins who knowingly chooses a confessor ignorant with respect to himself; because he does not wish, as he ought, to be directed in the way of salvation, and thus undergoes grave spiritual harm. Yet if the penitent is in good faith, the Confession will be valid, because on the part of the penitent an integral declaration of sins and due disposition of soul intervenes; on the part of the confessor there intervenes at least knowledge of the sins under the confused notion of sin, which suffices for the matter of the sacrament. Likewise except unless the penitent is such that by his own learning he can supply the ignorance of the confessor. For knowledge is not necessary to a judge for his sentence to be valid, but jurisdiction is. - Experience cannot supply knowledge, but only helps it. Therefore every confessor is bound to apply himself diligently to the study of moral theology, and, as St. Liguori asserts, H. A. 100, "he must never interrupt that study." - Lugo, d. 21, n. 70 ff.; L. 627, 628, H. A. 100.

813 What of the obligation of teaching penitents? - The confessor is bound to teach penitents all those things which pertain to receiving the sacrament here and now duly. The reason is that, since the priest is the minister of the sacrament, he must procure its valid and licit reception, and therefore hand on the instruction here and now necessary. - He must teach penitents when he notices that someone is ignorant of something from those things which are necessary for living as a Christian, such as, for example, his own obligations. - Yet of himself and strictly he is not bound to instruct them about all things which they themselves ought to know and can learn elsewhere. The reason is that the office of teacher in a confessor of itself pertains only to the right administration of the sacrament of penance. Yet per accidens an obligation from charity could be present, when the penitent could acquire this knowledge for himself, either by himself or through another, only with very great difficulty.

This obligation of charity is not special to confessors, but common to all who know the need of a neighbor and can provide for him without grave inconvenience. A special obligation is present in parents, teachers, and pastors, who owe this from office. - L. 607.

814 Must the confessor admonish the penitent if he is in ignorance? - Resp. In the affirmative, if the ignorance seems vincible, i.e., if the confessor notices that the penitent doubts in such a way that good faith is already lacking. The reason is that in making the admonition no danger threatens; but otherwise the penitent, acting with that doubt, is not free from sin. - If the ignorance is invincible, a distinction must be made. The admonition is to be made if there is question of a matter necessary by necessity of means; otherwise the penitent is certainly indisposed. If there is question of other matters, affirmatively, if the admonition will be useful. The reason is that this is required from the general precept of charity and from the office of teacher which the confessor has.

If the admonition will not be useful, although there is question of repairing the harm of a third private person, e.g., of restitution of a debt, it is either simply to be omitted or deferred to a better occasion. The reason is that it would be useless to the creditor and harmful to the penitent. - If there is question of public harm, speaking of itself, the admonition is to be made. The reason is that the public good is to be preferred to the private good of the penitent, and the confirmation and propagation of evil is to be impeded, lest others think that what is not corrected is lawful, and themselves also do it, "since someone thinks that those things are lawful for him which he observes to be done with impunity by those who frequent the sacraments of the Church." Benedict XIV, Encyclical Apostolica Constitutio, June 26, 1749, § 20. Besides, there is hope that, with God's grace helping, the admonition made will be useful to the public good, even as regards the part of the penitent himself, if he himself brings a sincere will to receive the sacrament of penance, if not immediately, perhaps after some time, after he has seriously considered the matter. Speaking of itself, because if perhaps greater harm, both private and public, were feared from the admonition made; because, for example, a penitent not very fervent and pious would therefore be entirely turned away from the Church, and because of his influence would bring greater harm upon the Church, it will belong to prudence to dissemble, permitting the lesser evil so that the greater may be avoided. Then indeed that holds which St. Alphonsus 610 calls a most valid reason, "namely that of two evils the lesser is to be permitted, that the greater may be avoided." - L. 609, 614, 615, 694; l. 3, n. 682; Lugo, d. 22, n. 29, 30, 37.

815 Resolutions: Therefore the penitent is to be admonished: Whenever he himself asks about the malice of some matter, because since he doubts about the lawfulness of the matter, he is already not in invincible ignorance. - Whenever the silence of the confessor would confirm him in the purpose of doing an evil thing, by thus tacitly approving the error. - Whenever his ignorance concerns the first principles of natural law or their proximate conclusions; because such ignorance, if it is possible, cannot be invincible for long. - Whenever, if the admonition were omitted, the penitent would be going to remain formally in a proximate occasion of sinning. - Lugo, d. 22, n. 29, 37; Sanchez, de Matr., l. 2, 38, n. 11; L. 609, 615, 616; Ithur., Cas. 31.

816 Must the admonition be made in doubt whether it will be useful or harmful? - What preponderates is to be chosen in the case, as is commonly handed down. Therefore: Affirmatively, if it is more probably going to be useful; otherwise, if it is more probably going to be harmful. In a doubt equal on both sides, generally speaking, formal evils are rather to be avoided than material ones. Hence regularly one must be silent when it is dangerous to speak. - La-Croix 1759; Lugo, d. 23, n. 31; L. 614, 916.

817 Must a spouse be admonished about the invalidity of marriage because of a hidden impediment which the confessor detects? - Resp. In the negative, generally speaking, unless a dispensation can be immediately and easily obtained from the Pope or Bishop. The reason is that very great inconveniences would usually follow from this, e.g., danger of infamy, scandal, quarrels, incontinence, etc.; and consequently material fornication would become formal. But can the confessor oblige the spouse ignorant of the impediment and denying the debt to render it? Resp. In the affirmative. The reason is that, while the spouse's persuasion stands that the marriage is valid, that spouse is bound to render the debt, so that he may follow the dictate of conscience. - Elbel 471; Sanchez, de Matr., l. 2, d. 38, n. 8; L. 601.

818 Must a penitent about to contract marriage be admonished about an unknown impediment? - Generally speaking, the admonition is to be made. The reason is that after marriage ignorance can cease without great difficulty, e.g., from the fact that consanguinity, affinity, etc., is discovered to exist between the spouses; and then there is easily danger of sinning formally, and very grave inconveniences can follow from this, namely scandals, quarrels, and perhaps even the separation of the spouses, etc. - Yet probably except the case in which no fruit at all is hoped from the admonition, nor can the impediment easily be detected; because it is better to permit material sin until a dispensation is obtained than to provide an occasion of certain formal sin. - La-Croix, l. 6, p. 2, n. 540; L. 612.

819 What of the office of judge? - Since the sacrament of penance was instituted in the manner of a judgment, as the penitent in this judgment is the accused, the accuser, and at the same time the witness, whence it is that he is regularly to be believed both for himself and against himself, so the confessor is the judge; and this is the principal and proper office of the confessor. Hence it belongs to him to pronounce sentence, and before this to instruct the cause by judging about sins. - As regards pronouncing the sentence, when absolution is to be given, deferred, or denied has already been said. Cf. 809. Likewise whether and what penance is to be imposed has already been said. Cf. 725, 726. - As regards instructing the cause, the confessor is bound to render judgment about sins, and consequently he must hear and understand them, without however making a reflex judgment about them concerning their intrinsic nature, genus, species, object, end, circumstances, etc. But he must render judgment about them according to the obvious sense of the Confession made and of its circumstances. He is therefore bound besides to question penitents about the species, number, and circumstances changing the species, about the causes of sins, about habit and proximate occasions, as often as he reasonably presumes, or prudently doubts, that those things had to be declared and are not sufficiently declared. The reason is that the confessor, as minister of the sacrament, must procure its integrity, and as judge must acquire for himself the knowledge necessary for rendering an equitable judgment. This is clear also from the Fourth Lateran Council, and also from the Roman Ritual. - Yet the confessor is not bound to question the penitent except with some ordinary diligence. The reason is that the penitent himself is not bound to examine himself with the greatest, but only with moderate, that is ordinary, diligence. But the obligation of the confessor cannot be graver than that of the penitent, since the confessor is not bound to examine the penitent except secondarily, or in defect of him. Likewise the confessor is not bound to question penitents who, although uneducated, seem sufficiently instructed for their condition, diligent in confessing sins with circumstances according to their state and capacity. A fortiori it is not necessary to examine those who confess often and rarely sin gravely, such as devout persons, religious, and ecclesiastics, unless something necessarily to be explained seems to be omitted by them. - Cf. here n. 717, 749, 811, 822; L. 607, 617, 629, H. A. 103, Prax. 19, 20.

820 Note: The Confessor, insofar as he is judge, does not have authority to command the penitent anything whatever; but he has authority to command only as regards the satisfaction to be enjoined. Therefore obedience is owed to the confessor in other matters insofar as he prescribes to the penitent those things which some law, whether natural or positive, otherwise demands. Insofar as judge, the confessor takes cognizance only of the cause, so that according to the merit of the cause he may deny, impart, or defer absolution, and impose a suitable satisfaction. And from this it is that the confessor must then in some way at least remember the sins heard. Cf. n. 749. - Lugo, Resp. Mor., l. 1, d. 28, n. 5; de Poenit., d. 14, n. 171; L. 604, para. Ratio autem.

821 What of the practice of questioning? - Questioning must be moderate, as has just been said, cf. 819; and therefore the confessor must beware lest he be too anxious in questioning. Otherwise the questioning will be grave and burdensome both to himself and especially to the penitent, and consequently also Confession itself. - Questioning must besides be discreet, that is, the confessor must question with great prudence, carefully beware lest he ask about sins which probably were not committed, with the condition and capacity of the penitent, etc., considered; lest he ask about those things from which the penitent may learn to sin, or may suffer scandal; and lest he question too curiously or too lightly even in those things about which questioning is to be done. - Besides, questioning must be opportune, that is, be done at the time and in the manner in which it is fitting. Certain questions, if at times they seem to be asked, are to be asked before Confession, namely: since what time has he not confessed? whether he was absolved? whether he fulfilled the penance? whether he is at peace concerning his past life? Other questions concerning condition, state, age, etc., will more suitably be made, when occasion is given, in the course of Confession. Thus on the one hand every suspicion of curiosity and levity will be avoided, and on the other hand the penitent will answer more easily, since his confidence in the confessor has been increased more. - Roman Ritual; L. 607, 629, Prax. 21; Lugo, d. 16, n. 589 ff.

822 Resolutions: The confessor must be very cautious in questioning about the matter of lust, especially with women, adolescents, and children, who can suffer scandal much more easily. Hence the rule admitted by all must be carefully observed: In the matter of lust, it is much better to fall short in many things than to exceed in one thing, by reason of the integrity of Confession. Therefore in doubt whether in such a case you can or ought to question, one must always stand for the negative side; for it is a lesser evil that something be lacking to the integrity of Confession than to incur danger of a soul being lost. - But confessors err who wish always to make a certain judgment about the quality of sin, whether it is grave or light, and twist penitents so that they may know with what mind or with what conscience they did this; for these will often answer whatever happens to come into their mouth, so that a little later, when questioned about the same matter, they will deny what before they had affirmed. Otherwise, however, if they seem sufficiently instructed, or if there is doubt about full consent given to temptation. Generally, unless circumstances suggest otherwise, it can be presumed that the penitent apprehended the object of sin as it is evil in itself. - They err likewise who wish always to make a certain judgment about the number of sins. This is often very difficult; indeed at times it is impossible to define even a merely likely number. Then it will be better to know the state of the penitent, his customs, and occasions, than to torment him fruitlessly about the number, especially as regards the uneducated, internal acts, and sins of the mouth. - They err who, under pretext of frequent sacrilegious Confessions, practically change the accusation of the penitent into an inquisition by the confessor, not without danger of scandal. But falsely, in this age of ours, certain moderns generally affirm that frequency of sacrilegious Confessions, because of shame or negligence. Most experienced and most pious confessors testify altogether to the contrary.

823 What must the confessor do in doubt about the sincerity of the penitent? - This is the common rule and as it were the received axiom: The penitent must be believed when speaking both for himself and against himself. The reason is that the penitent in the sacred tribunal is at once the accused and the witness, his own accuser and advocate, and besides in doubt he must always be presumed truthful. Therefore after suitable questions the confessor must absolve the penitent who denies. - L. 630, 631.

824 What must the confessor do if he knows certainly that some sin is being kept silent or denied by the penitent? - If he knows outside Confession, of himself he must absolve the penitent who denies, because the penitent speaking for himself and against himself must be believed; nor of itself can the report of another create greater faith than the declaration of the penitent himself; nor therefore is the confessor bound to believe others more than the penitent himself. For if the penitent committed that sin, the confessor must presume that he has either forgotten his sin, or confessed it to another, or has a just cause for keeping it silent, or that rather the reporters were deceived.

If he knows it from the Confession of another, he must, lest the seal of Confession be violated, question only generally, as he otherwise would have done or ought to have done; but if the penitent, questioned, denies, let him answer nothing, but, if he can do this without suspicion, let him merely exhort him generally to open his conscience with all confidence. But whether the confessor must absolve such a penitent is disputed. St. Liguori, after relating the opinions of others, thus concludes: "La-Croix thinks better in my judgment, that in that case he should by no means absolve, but only pray something to conceal the denial of absolution." Suarez, de Poenit., d. 32, s. 3, n. 9, generally teaches: "However much the confessor may know the sin of the penitent from the report of others, he is bound in this judgment to believe the penitent himself more, because of the reason given." And generally St. Thomas also teaches the same, who besides notes the distinction between one speaking in Confession about himself and about others. Opusc. 7, al. 12, q. 6: "In Confession the sinner confessing must be believed both for himself and against himself; but against another he must in no way be believed; otherwise opportunity would be given to many for fictitious Confession and fraudulent defamation." On the contrary, when the penitent speaks about himself, thus St. Thomas in 4, d. 17, q. 3, a. 3, q. 5 ad 2: "As regards this knowledge, namely through manifestation in Confession, the priest cannot receive GREATER CERTAINTY than to believe the subject, BECAUSE THIS IS FOR HELPING HIS CONSCIENCE; whence in the forum of Confession a man is believed both for himself and against himself." And indeed the same reason entirely holds in this case as in the preceding one; nor consequently can the report of another of itself make greater force than the declaration of the penitent himself. - Of itself, for if the confessor certainly and evidently knows the sin of the penitent, e.g., because he saw it, "he is not bound so to stand by the words of the penitent that he cannot use his own knowledge to convict and rebuke the penitent himself." Suarez, l.c. Presumption indeed must yield to manifest truth. But the confessor, insofar as he is minister of the sacrament, must provide for its reverence; insofar as he is judge, he must loose or bind as justice and equity itself require. - St. Thomas, Quodl. 1, a. 12.

825 What of the office of the minister after Confession? - The confessor has a twofold obligation after Confession. The first per accidens, as regards defects committed that must be repaired. The other per se, as regards the seal to be preserved. L. 618, 634.

826 What of the obligation of correcting defects committed in Confession concerning the validity of the sacrament? - An error of this kind committed with grave fault, and with grave harm to the penitent supposed, must be repaired, even with grave inconvenience to the confessor, after permission has first been sought from the penitent. The reason is that the confessor, from office and from a quasi-contract entered into with the penitent, is bound to administer the sacrament duly to him. But because of the sacramental seal, without the penitent's permission, the confessor cannot admonish the penitent, if indeed a grave offense of the penitent would follow.

For in the case of absolution either in no way or invalidly imparted, there would truly be nothing against the seal if the confessor says: that an error intervened, that there is need for him to absolve again, etc. - But if the error was inculpable, or lightly culpable, the confessor is indeed bound from justice to repair and prevent the harm of the penitent, but with less inconvenience. The harm of the penitent can easily be repaired, e.g., if the penitent receives the Eucharist immediately after Confession or again confesses shortly. Therefore then the confessor is bound to repair the harm only under light obligation. But in very grave harm of the penitent, e.g., if he is in the article of death, or in grave danger of no longer confessing, nor receiving the Eucharist, or extreme unction, the confessor is likewise bound from justice, even with notable inconvenience to himself, to admonish the penitent and repair the error, by reason of the very grave and extreme necessity in which the penitent is placed. - L. 619, 622.

827 What of correcting errors concerning the accidents of the sacrament? - Such an error is not to be repaired outside Confession if the confessor in this has conducted himself only negatively, although culpably; the reason is that, if there is question of the integrity of Confession, the obligation of the integrity of Confession directly affects the penitent, not the confessor.

Hence although the confessor is bound to procure the integrity of the sacrament and the utility of the penitent in Confession, as minister of the sacrament and spiritual physician, nevertheless he is no longer bound to this once Confession has ended. Nor consequently is the confessor the cause that perhaps the penitent does not confess those sins; since he said nothing, did nothing, by which the penitent is moved to omit them, but the cause is solely the forgetfulness or inexperience of the penitent. Still less does the obligation of teaching the ignorant outside Confession press, lest a material violation of law follow. But it is grave of itself for the penitent that a discussion about it be instituted outside Confession. But if the penitent returns to confession, within it the confessor must prudently admonish the penitent about the defect committed. - But an error is to be repaired even outside Confession if he positively led the penitent into error; because, from natural law, each person must remove the cause of evil which he positively and voluntarily placed. Nevertheless the permission of the penitent is to be sought; and if the penitent denies it, the confessor is bound to nothing. But whether an error is to be repaired, whether in Confession or outside Confession, permission having first been sought from the penitent, even with grave inconvenience, or only with light inconvenience, or without any inconvenience, depends on the grave or light or no fault of the confessor in that error, on the grave or light or no detriment of the penitent from that error, and on the burden to the penitent himself in renewing discussion about Confession. All these things must be weighed on both sides. L. 620; Lugo, d. 22, n. 63, 75, 76.

828 To what is a confessor bound who unduly released a penitent from making restitution, or on the contrary obligated him to it? - If from malice or vincible ignorance, or grave negligence, he unduly released the penitent, he is bound to correct the error; but if he does not correct it, or the penitent, who otherwise would have restored, meanwhile has become unable to restore, the confessor himself is bound to restore in his place, because he violated the right of the creditor, namely by impeding the restitution owed to him. Likewise, if from malice or ignorance or grave negligence he obligated the penitent to undue restitution, he is bound from justice to retract the error; and if the penitent has already restored, he is bound to compensate him for the harm. - If inculpably or from light negligence he unduly obligated the penitent, or released him from the obligation, he is bound from justice to correct the error, but not with such grave inconvenience. The reason is that on the one hand each person is bound from justice to prevent his action, even an inculpable one, from causing another harm which he can easily prevent; and on the other hand, from light fault, or only material fault, ordinarily there does not arise an obligation with grave inconvenience. But if he neglects to admonish, when he can without grave inconvenience to himself, he is consequently bound to restitution. L. 621.

The admonition, in this case as in the following one, must be made in confession if the penitent returns to it. But if the penitent does not return, it is to be made outside confession, but only after permission has first been sought from the penitent. Cf. 827.

829 To what is a confessor bound who omitted to admonish a penitent about restitution to be made? - He is bound to admonish the penitent within Confession about the obligation, with some inconvenience, if no fault or only light fault intervened, at least by reason of charity; but with greater inconvenience, if in the omission he sinned gravely. In either case, however, this inconvenience is to be weighed against the grave harm of another. - More probably he is not bound to restore, even if by omitting the admonition he sinned gravely; the reason is that the confessor is not bound from justice to prevent the harm of him to whom restitution is owed. - L. 621; Lugo, d. 22, n. 67.

830 Can the confessor, without the penitent's permission, speak with him outside Confession about a defect committed in Confession? - Resp. In the negative, if the penitent has already departed; the reason is that that admonition outside Confession is burdensome to the penitent. Besides, after absolution the judgment is complete; nor does it matter that the admonition is made for repairing the defect of the same Confession. Nevertheless the confessor, even without permission having been sought, could abruptly reveal his error, saying, for example, that he had not absolved; by which means certainly neither is the seal broken, nor can there be a reasonable offense of the penitent. La-Croix 1776; L. 622.

831 What of the obligation of the seal of Confession? - The seal of Confession is the religious obligation of preserving secrecy concerning those things which are known from sacramental Confession, namely of manifesting them to others neither directly nor indirectly, nor, outside confession, to the penitent himself. - There is a most strict obligation of preserving the seal of Confession inviolably.

This is clear 1. From natural law, and indeed under a threefold title, namely from charity, from justice, and from religion. 2. From positive divine law, at least implicit; for from the institution of Christ, Confession, imposed on all from necessity of precept and from necessity of means, must be secret: therefore by that very fact there has been imposed by Christ on confessors the obligation of preserving the seal. 3.

From ecclesiastical law, the Fourth Lateran Council, C. 21, Omnis utriusque sexus, etc. - The obligation of the seal of Confession always presses in every case, so that in no possible case is it lawful to reveal anything heard and received in Confession. The reason is manifestly clear; because if some exception could be given, men would always fear lest such a sin be that cause for licitly breaking the seal, and consequently the sacrament of penance would become odious. Moreover no cause of obtaining good or avoiding evil can compensate for that evil of hatred of the sacrament. - The obligation of the seal arises from every and only sacramental Confession, namely one made with the intention of accusing oneself and obtaining absolution. From every, because then the whole reason for the precept is present; and this holds even if absolution has not been conferred for whatever reason, since Confession is made in order to receive absolution at some time. From only, because only sacramental Confession induces the obligation of the seal, since any other manifestation has no relation with the sacrament of penance. - L. 634, 636; E. M.

832 Resolutions: Confession which is knowingly made to a layman or to a priest lacking jurisdiction does not induce the obligation of the seal, but only of natural secrecy. It would have to be said otherwise if the priest is believed to be approved; because the Confession on the part of the penitent is truly sacramental. - If someone approaches a confessor with the intention of deceiving him, mocking him, dragging him into sin, or extorting something from him, he does not accuse himself in relation to the sacrament, and consequently there is no obligation of the sacramental seal. - If someone opens his conscience to a confessor without the will of receiving absolution, but in order to obtain counsel, or in order to satisfy in some way the command of a superior, only the obligation of natural secrecy presses, because this is not done in relation to absolution. - L. 640.

833 Is there smallness of matter in violation of the seal? - Resp. In the negative, at least in direct revelation. The reason is that matter, even the very lightest, includes the whole reason of the precept. At least in direct revelation; because if the danger of indirect revelation is very remote or little probable, lightness of matter can be given. For the revelation, if perhaps some would then follow, would have to be judged to follow by chance and per accidens.

Yet this very remote danger is a thing quite different from smallness of matter. - L. 635, 640; Lugo, d. 23, n. 71.

834 Is it lawful to use a probable opinion in the matter of the seal? - Resp. In the negative, as regards probability of fact and as regards probability of law. The reason is that it is not lawful to use a probable opinion to the prejudice of a certain right which another possesses. But harm would follow for the penitent, who would be drawn back from confession. And this harm must be altogether prevented.

Therefore the confessor is bound to the seal in doubt whether something was said by the penitent in relation to Confession; and where it is only speculatively probable that the seal is not violated by revealing this or that manifested by the penitent in Confession. St. Liguori 633 has these things: "Before all things... it must be seen whether in this matter of the sacramental seal it is lawful to use probable opinions... Viva... says that no one can use knowledge had from Confession unless it is morally certain, or at least certainly most probable, that from such use no revelation of Confession and no burden to the penitent will come. The reason..., because otherwise a probable burden would be inflicted on the penitent, on account of which Confession would be rendered odious to him... And this reason strongly presses... I think it must altogether be said that it is not lawful to use opinions from whose use it is not morally certain that no burden is inflicted on the penitent." And 637: "In doubt whether something was said by the penitent in relation to Confession, the confessor is bound to the seal... The reason is that otherwise Confession would be rendered odious, since otherwise many sins truly heard in Confession, because of a defect of memory and hallucination of the confessor, could be manifested with impunity." Diana, tom. 1, tr. 8, init.; Ithur., Cas. 37, n. 35; La-Croix 1946.

835 Can the confessor at least after the death of the penitent use knowledge acquired through Confession? - "The obligation of this seal is most strict, so that in no case ever, for the sake of obtaining any good or avoiding any evil, can any sin whatever, even the least, or anything else that falls under the seal of Confession, be revealed directly or indirectly, before and after the death of the one confessing, without mortal sacrilege." Laymann, l. 5, tr. 6, c. 14, n. 2. And Busembaum 634: "This seal is an obligation to be silent even after the death of the penitent."

836 Can a confessor, asked about the sin of a penitent, say that he does not know it, even with an oath? - Resp. In the affirmative, even if insistence is made that he speak without mental restriction, or as confessor. The reason is that he truly does not know it with knowledge permitted to human dealings. Hence he will always be able to say, and even to swear, that he does not know, that he says this without equivocation, or that he affirms it even as confessor. Nevertheless the better answer will always be to rebuke the importunate questioner: What kind of question is this which you ask? For sometimes it could happen that all would understand that the confessor truly was ignorant of the matter, and thus would deduce that the Confession had not been integral. - L. 645, 646, H. A. 148; St. Thomas, 4, d. 21, q. 3, a. 1 ad 3.

837 Who are bound to the seal? - Primarily every confessor is bound to the seal, whether true, or fictitious and by error considered legitimate, and consequently even a layman who would pretend to be a priest and would receive Confession. The reason is that as often as someone confesses in relation to the sacrament, whoever hears him contracts by that very fact the obligation of the seal; otherwise hatred of the sacrament would follow from it. - Secondarily, those are bound who become participants of Confession, or all those to whom knowledge of Confession comes in any way, whether from the Confession itself or from the means ordered to it. From the Confession itself; for the matter accused comes to their knowledge by the same occasion or cause because of which the obligation of the seal is given, namely lest hatred toward the sacrament be created. From the means; for hatred of the means redounds upon the end itself. - L. 645, 647.

838 Resolutions: The following are bound to the seal: 1. Interpreters employed in making Confession. 2. Superiors from whom, outside the sacrament, the faculty is sought of absolving or receiving absolution from a reserved case. 3. Those who hear a sin while someone is confessing, whether intentionally or even inculpably, and likewise if any should perhaps hear it from these. 4. Those who write the Confession of the uneducated, or of those ignorant of the language of the confessor, especially if Confession cannot be made in another way. 5. Doctors consulted by the confessor with permission of the penitent. 6. All those to whom the confessor or another would sacrilegiously or imprudently have manifested sins heard in Confession. Hence they cannot even speak among themselves about them. - L. 638, 647, 648; St. Thomas, 4, d. 21, q. 3, a. 1, q. 3 and a. 2 ad 4.

839 Is the penitent also bound to the seal with respect to the confessor? - He is not bound to the sacramental seal, because the obligation of the seal is only in favor of the penitent. - But he is bound to natural secrecy concerning those things which he cannot reveal without unjust harm to the confessor, or against his reasonable will, or without injury and contempt of the sacrament. L. 647.

840 Can the confessor speak with the penitent about his Confession? - He can speak in Confession about all past Confessions. The reason is that it often pertains to the duties of judge and physician, which the confessor has, to recall the sins of a prior Confession.

He can also speak after absolution before the penitent departs, or if afterward he returns. The reason is that although the sacrament is complete, nevertheless the judgment still morally persists. - Outside the sacred tribunal he cannot say even one word to the penitent about those things which pertain to his Confession, without his permission. Except, unless the penitent himself first speaks about his conscience. - L. 647, 651-653.

841 Is one who reads a paper on which the penitent wrote his Confession bound to the seal? - Resp. In the negative of itself. The reason is that this is not of itself a means ordered to Confession. Therefore until Confession is made from it, there is not yet an act by which someone subjects himself to the power of the keys in relation to absolution; and consequently of itself it does not bring the obligation of the sacramental seal, but only of natural secrecy; which nevertheless of itself presses under grave obligation, unless there is question of the lightest faults. - Of itself; for per accidens the obligation of the seal can be present if the paper were or had been a necessary means for Confession, e.g., if it was written by a mute person, or directed to a superior for the cause of some reservation; likewise if the paper had already been handed to the priest; and especially if someone read it while it is in the hand of the confessor, or in the act of Confession, or if it had been lost and left in the confessional, because in these cases it pertains to Confession, since it seems to be a persisting Confession. L. 650.

842 Is a doctor consulted by the penitent himself bound to the seal of Confession? - Resp. In the negative, at least more probably, if he is consulted concerning a Confession to be made to another; but he is bound only to natural secrecy. The reason is that the obligation of the seal arises from sacramental Confession alone, in which the penitent manifests sins in relation to absolution. If he is consulted concerning a Confession to be made to another; because if the penitent consults him concerning a Confession to be made to that very person, he is bound by the seal, since this consultation is to be considered as an inchoate Confession. - Suarez, d. 33, s. 4; Billuart, diss. 8, a. 3; L. 549; St. Thomas, 4, d. 21, q. 3, a. 1, q. 2, par. Sed contra.

843 Note: The permission of the penitent required so that the confessor can speak about matters which require the seal of Confession must be formal and express, free and spontaneous, and not revoked. But it can be given by word, or in writing, or by the deed itself, if, e.g., the penitent himself outside Confession begins to speak with the confessor about matters said in Confession.

L. 651. - Concerning this question of speaking with the faculty of the penitent, the excellent Doctor says that two things are to be distinguished: "For one thing is that the penitent says again outside Confession the matters once said in Confession; another thing is that, while the same seal and the same knowledge are preserved, he gives the faculty of speaking from that knowledge... The difference between this way and the former... first is that the faculty is always revocable; for it depends on the will of the one giving, because he neither conferred new knowledge, nor transferred to another any irrevocable right. But if he once said outside Confession what he had previously said in Confession, that knowledge is now irrevocable, nor can the penitent make it so that afterward the confessor knows only in Confession. Second, when the confessor speaks in this latter way by faculty, he can and must say that he knows in Confession, and speaks by permission of the penitent, so that the other may receive it in the due way; but in the former way he cannot say that he heard it in Confession, because he does not speak from that knowledge, nor from a faculty with respect to it, but from new knowledge. Third, because then he who hears is bound by the seal, if the confessor speaks only from his own faculty..., but not if he speaks from new knowledge according to the former way. Fourth, because that former way can be done from mere will, without a cause which pertains to the sacrament or piety, because it is a matter merely extrinsic to the sacrament; but that faculty is not to be given, nor is it to be used, unless from grave cause or reasonable utility." De Poenit., d. 33, s. 5; Laymann, l. 5, tr. 6, c. 14, n. 16; La-Croix, l. 6, p. 2, n. 1960.

844 What is the object of the seal? - The object of the seal is all sins confessed, and all things which pertain to the individual explanation of sins. The reason is that not only for sins, but also for all those things which help to explain them, the reason of the seal presses, and besides these constitute one thing with sins. - The object of the seal is also whatever has been manifested in Confession by reason of the Confession itself, the revelation of which would yield to the burden of the penitent and to hatred of the sacrament; because the seal was introduced lest from fear of revelation the faithful be drawn back from the sacrament of penance. L. 640.

845 Resolutions: The following fall under the seal of Confession: 1. All circumstances of sins, even those declared after absolution; for they are morally one with the sins already accused; even those declared through mere ignorance; otherwise Confession would be rendered very difficult, especially for those who do not know how to discern what things are altogether necessary and what things can and ought to be omitted in the Confession of one's own sin. Indeed the same must be said even if there were doubt whether the circumstances had been declared in relation to Confession or not. And thus "if someone confesses that he has sought the debt from his wife, although he had a vow of chastity, it cannot be said without violation of the seal that he has a vow of chastity." Lugo, d. 23, n. 52. All circumstances: understand those from whose manifestation one of the three aforesaid inconveniences could arise, namely revelation of Confession, burden of the penitent, or hatred of the sacrament. For many things are said also for explaining sins which of themselves do not seem to fall under the seal, e.g., that someone is married, a father of a family, an artisan, a merchant, initiated into sacred orders, a pastor, a ruler, etc. For these and other like things are said as publicly known, and only so that the confessor who perhaps is ignorant of them can form a right judgment about the sins. Lugo, l.c., n. 57. - 2.

The sins of an accomplice, even if they had been revealed without necessity along with the sin, because they were said from the intrinsic occasion of Confession. Likewise the object of the sin, if, e.g., a brother confesses that he did not correct his brother for theft committed. Except if there is no danger of revelation, no burden of the penitent, and no hatred toward the sacrament, e.g., if the penitent confesses that he rejoiced over a homicide committed in a public square. - 3. The penances imposed, unless perhaps they are very light, or from those which are usually imposed for the lightest faults. - 4. Defects manifested through Confession for explaining the nature of the sin, e.g., if the penitent says that he received sacred orders with an irregularity, because he is illegitimate, etc. - Lugo, d. 23, n. 59, 68; L. 640, 641; Suarez, d. 3, s. 3, n. 5, 10.

846 Do merely civil defects, e.g., of poverty; natural defects, e.g., of deafness or blindness; moral defects, e.g., of ignorance or scrupulosity, fall under the seal? - St. Alphonsus judges that all these defects fall under the seal if the penitent manifests these defects in order to explain sins; indeed even if they contribute nothing to explaining sins, but to explaining his conscience more fully; indeed even if they become known to the confessor from the actions of the penitent himself, or from the manner of confessing; indeed even if they are reported by the penitent in such a way that from the circumstances it is gathered that they are commonly known.

The reason for all these things is that in the first case that explanation enters into explaining the very nature of the sin; but in the other cases, because, since such defects, speaking of themselves, are odious, their manifestation would always render Confession somehow odious, and some burden would always result in some way for penitents, who for that reason would be delayed from Confession. - Hence they do not fall under the seal: 1.

If such defects are voluntarily disclosed incidentally or as altogether impertinent to Confession, namely without any order to explaining sins, to disclosing the conscience better, and are not known from the very manner of confessing. The reason is that then they pertain in no way at all to Confession. 2. If they are defects altogether known and public, and such that their manifestation cannot of itself bring burden and shame to the penitent, as is to be a beggar, blind, etc., nor bring hatred upon the sacrament by turning the faithful away from it or delaying them.

"But Roncaglia says that if some penitent is commonly known to be very prolix, restless, etc., in explaining something, then because it would clearly appear that the confessor is fleeing lest he be affected with weariness from his natural prolixity, restlessness, etc., in such circumstances to flee would not be a breaking of the seal. This can probably be admitted if it is commonly evident to others that that penitent is of timid conscience, so that he is judged morally certainly to be free from graver faults." L. 644, 641-643. On the contrary, if the confessor knows from preceding Confessions that someone is accustomed to have many sins, or to bring a slight disposition, he cannot hide himself or excuse himself from hearing him, even under some apparently just pretext. The reason is that although then "that flight under an apparently just pretext would not render Confession odious to such a penitent, nevertheless it would render it odious generally to the Christian commonwealth." L. 659.

847 Do virtues and revelations fall under the seal? - "I believe a distinction must be made: for sometimes the aforesaid things are said in order to receive instruction from the confessor, or to manifest the state of conscience integrally; and then they do not pertain to the matter of Confession, nor do they pertain to the seal, but to natural secrecy. But sometimes they can be said in order better to declare some sin, e.g., ingratitude toward God after these and those gifts and benefits of God, or inconstancy in good after such a firm purpose of procuring perfection, and similar things; and then I believe that they pertain to the seal, since they are already, at least obliquely, matter of Confession, and besides it appears that the penitent does not wish to manifest them outside Confession, but to retain them under the most strict seal of Confession." Lugo, d. 23, n. 58; L. 641.

848 Does a confessor violate the seal of Confession by saying about a certain determined person that he confessed his sins to him, or confessed only venial sins, or that he absolved him, or simply that he confessed? - If he says thus in general that such a person confessed his sins or venial sins to him, speaking of itself, he does not violate the seal of Confession.

For nothing is said which the penitent himself did not manifest publicly both to others and to the confessor himself by the very act of approaching sacramental Confession; for by Confession sins are manifested, at least venial sins, from which even the just and holy are not free daily. Therefore neither from that manifestation is Confession made odious, nor does any burden come to the penitent. But the seal of Confession is not broken unless either 1. insofar as the sin of the penitent is truly manifested, whether directly or indirectly; or 2. insofar as the sacrament of penance becomes odious; or 3. insofar as some burden comes to the penitent. But it is said of venial sins, speaking of itself, for it would certainly not be lawful to say that someone confessed venial sins to you if you say it in such circumstances from which it can be gathered that others are guilty or have confessed mortal sins, or otherwise, or that on this same occasion the penitent himself also confessed mortal sins, or if it would be understood what venial sin in species he declared. Here it must be noted that by saying about someone that he brings only light matters exclusively, Confession can also be revealed if, for example, afterward it is known that he secretly committed several sins, which consequently it is now recognized that he kept silent in Confession. L. 638, 640; Lugo, d. 23, n. 50; La-Croix 1972. If he says that such a penitent confessed several venial sins, or discloses some venial sin in particular, he now violates the seal of Confession. And this is clear from the common doctrine of theologians, because in direct violation of the seal smallness of matter is not admitted. L. 640. - Laymann n. 6 openly says that the seal is not violated if the confessor says that he absolved someone well confessed, provided he does not speak in such a way that he can be conjectured to be a great sinner; add, or even that otherwise he himself had not been absolved, or that others did not receive absolution, or that there is danger that later his Confession will appear to have been sacrilegious. "The seal is not broken... if you say that N. confessed to you, although in certain circumstances this also is dangerous. Indeed if the penitent by word or deed, for example by approaching secretly, has signified that he does not wish it to be known that he confessed, Reginald, Navarro, etc., hold that the confessor reveals the seal, and Sporer, etc., rightly agree, because the penitent by confessing to an extraordinary confessor would come into suspicion of a graver crime." L. 638.

849 Do sins committed in Confession itself, e.g., of impatience or insult against the confessor, fall under the seal? - Resp. In the negative, rigorously of themselves, because the penitent does not confess those faults, as is clear. Yet affirmatively for the most part, although only per accidens; because although those sins are not of themselves matter of the seal, nevertheless often per accidens they involve in some way the danger of revelation; for they provide a probable indication that the confessor either refused to absolve the penitent, or because of a graver fault rebuked him more severely. - But theft committed by the penitent to the harm of the confessor himself during the time of Confession would not fall under the seal. Indeed if it were established that the thief had come to confess in order to have the occasion of stealing, the sins accused by him would not be matter of Confession; since such a Confession would not be true, but only simulated. - Lugo, d. 23, n. 60; L. 643.

850 How is the seal violated? - It can be violated in two ways: 1. directly, by expressly revealing something known from Confession alone, e.g., if it is said: Titius did this, so that either the penitent is indicated, or at least the penitent can probably be known from those things which are contained under the seal of Confession and are manifested; 2. indirectly, by saying or doing something, or by not saying, not doing, by force of sacramental Confession, from which someone by reasoning can know or suspect the sin or defect of the penitent known by force of Confession alone, or from which shame, annoyance, dishonor, harm, or any burden whatever can arise for the penitent or for others, e.g., accomplices; or hatred toward the sacrament, whence generally the faithful could be turned away from or delayed from Confession.

851 Resolutions: He violates the secrecy of Confession either indirectly or directly: 1. Who, praising one above others whom he has heard, says that he committed only venial sins, because from this the others are easily brought into suspicion of mortal fault. Likewise he who relates sins known from Confession in such a way that the hearers can by some reason conjecture or suspect who committed them.


	Who speaks with another confessor about the sins of some penitent, even if that penitent confessed the same sins to each. - Who speaks about the sin of a penitent, known through Confession alone, with others who know this from elsewhere, even if the hearers do not notice that it was received from Confession; if indeed he speaks of it as of a matter of which he himself has knowledge, but by no means if he speaks of it as people commonly are accustomed to speak about a matter which is first narrated to them and which they first learn. Indeed even studied silence of the confessor could sometimes introduce suspicion against the penitent. - Who, while narrating the sins of some person which he knew outside Confession, adds some circumstance known from Confession alone, or who uses knowledge of Confession for determining or confirming the matter more.



	Who says that he did not absolve such a person, sent him back to such a time, has not yet absolved him, or that the Confession has not yet been completed; because a long Confession ordinarily denotes many sins, or indisposition of the penitent. - Likewise who says of Titius, known as a thief, that he confessed his thefts to him with great contrition. - Who with a loud voice, or in another manner intelligible to bystanders, rebukes a penitent; for this is both grave to the penitent and introduces suspicion to others that he confessed grave sins; and a fortiori if by raising his voice too much he would repeat the sins of the penitent, or question about their circumstances.



	Who, after hearing the Confessions of few persons, says that he heard such a sin, although he conceals the person; for each one suffers some suspicion against himself from that revelation. - Who would say that he heard a grave sin in such a monastery, even if he did not name the person; because each religious of that convent suffers detriment. - A fortiori he would violate the seal who would say that such sins are committed in that convent. But otherwise if he would say that he heard the grave sin of some religious in general, without naming his order, because there is neither revelation of the seal, nor does it redound to the burden of the penitent, nor of any order, since among the various orders there are not lacking some less good religious.



	Who looks upon the penitent after Confession with a stern eye, does not address him as he had been accustomed to do before, and shows by harsher words, gestures, or his whole manner of acting, that he remembers his sins, is actually thinking about them, and esteems him less than before. L. 654, 655, 657.





852 Does a confessor violate the seal who denies a certificate of Confession to an indisposed penitent? - Resp. In the affirmative, as often as he denies the certificate to a penitent asking for it outside Confession. The reason is that he uses knowledge of Confession for acting exteriorly, and indeed with great burden to the penitent. - If an indisposed penitent asks for a certificate within Confession, when it is usually given, or is required by the superiors of the penitent, Lugo with others denies, because the confessor says nothing, but only does not approve that Confession by positive testimony, to which he is not bound. D. 23, n. 87. But the doctors more probably and more commonly affirm, because from denial of the certificate it becomes known to others that the penitent was not duly confessed nor absolved, and therefore it will be an indirect violation of the seal. Elbel 492; Sporer 839; L. 639. - But negatively, if the penitent asks for a certificate in Confession outside the aforesaid circumstances, or when it is not usually given to all, or is not required by superiors. The reason is that then the confessor, saying nothing, conducts himself merely negatively, and does not approve that Confession with positive testimony, to which he is not bound. Besides, the penitent is not compelled by necessity to declare to others that he was not absolved; whence if he says this, he himself discloses his indisposition, not the confessor.

Lugo, d. 23, n. 87. - Nevertheless at times the confessor can give a certificate of Confession even to an indisposed penitent because of various inconveniences which would follow from its denial; nor then will he cooperate in the sacrilege of the penitent, who perhaps will use this testimony of Confession for receiving a sacrament of the living, e.g., the Eucharist or matrimony, in the state of sin; the reason is that the penitent will have to attribute this to his own malice. Elbel 492. - Negatively also, whenever the penitent made a simulated Confession, e.g., to flee punishment or avoid infamy. For the seal is not broken, whether the certificate is denied within or outside Confession. The reason is that the seal arises from sacramental Confession alone, which is in no way had here. Nor generally can the confessor grant such persons a certificate, because without sufficient reason he would cooperate in their future sacrilege. Besides, he would assert something false, namely that they were confessed, which is not true. Lugo, d. 23, n. 87; Elbel 494.

853 What must the confessor do when he detects that the penitent is deaf? - If he notices the deafness at the beginning of Confession, he must impose on the penitent that he return at a suitable time and place. If in the course of Confession he discovers this, generally he cannot impose on the penitent in a loud voice that he return, lest he introduce to others a suspicion that he had confessed concerning grave matter; but let him hear the sins in the best way he can, and, with questions omitted, impart absolution to the penitent in an absolute manner if he judges him disposed, or conditional absolution if he doubts about the disposition; and let him impose a light penance on him, lest others think that he sinned gravely. L. 644.

854 Can the confessor admonish an accomplice with the permission of the penitent, or another for correcting the accomplice? - Resp. In the affirmative. The reason is that an accomplice acquires no right to the sacramental seal from the Confession of the other accomplice; for this seal was instituted only in favor of penitents, and consequently the right of secrecy is acquired for him alone who commits it. - Ordinarily however it is not expedient for the confessor to ask such permission; but it will be better to induce the penitent to open this to him outside Confession; indeed it will be still better for the penitent himself to report the matter to another who can bring a remedy to the evil. - L. 640, 641; St. Thomas, Opusc. 12, q. 6.

855 Can the confessor deny Communion to a penitent to whom he previously denied absolution, if he approaches the sacred table?

Resp. In the negative, even if he asks secretly, because the confessor cannot use knowledge of Confession for acting externally against the penitent. "This opinion today must altogether be held from the Decree of Innocent XI." L. 658.

856 Does he break the seal who says that such a vice reigns in a city or village, or that grave crimes are committed there? - Resp. In the affirmative, if the place is sufficiently narrow, e.g., if it does not consist of about three thousand persons. "The reason is that although the person is not then revealed, nevertheless since the revelation issues into the infamy of the whole community, it also redounds to the burden of the penitent, who is a member of that community, and therefore from such revelation Confession would be rendered odious to him." L. 654. Otherwise, if the town is large and public crimes are often perpetrated there. L. 654.

857 Can preachers use knowledge of Confession to speak about those things about which they would not have thought unless they had heard Confessions? - Resp. In the affirmative, with danger of revelation and burden of penitents excluded. The reason is that no violation of the seal is then had. But, as is clear, they can do this only generally and indeterminately, and not by adding that they heard it in Confessions. Therefore they must altogether beware lest they speak publicly about the wholly particular sins of one or another penitent, especially if they have the sermon before some small community, e.g., in a monastery of nuns; because then revelation could easily arise and burden be introduced. - Elbel 525; L. 654.

858 Can a priest who knows from Confession that plots are being prepared against him flee, or in another way prevent the harm? - Resp. In the affirmative, if from such caution the sin accused is in no way manifested to others, nor any burden brought to the penitent. - If he cannot flee without somehow manifesting that some sin was accused by the penitent, then several still affirm; because to reveal the confession of a sin is not to reveal the sin; and indeed in this case it is clear that knowledge of the sin does not arise from Confession, but on the contrary knowledge of the Confession of the sin proceeds from certain knowledge of the sin. Castro Palao, tr. 23, p. 19, § 3, n. 18. But others, whose opinion I follow, says St. Liguori, deny, and it seems altogether to be denied. The reason is that with such circumstances posited, namely the knowledge of the crime by others and the Confession of the penitent, that flight would be a true revelation, although indirect, not only of the Confession made but also of the sin confessed; and although the confessor would pretend flight from some pretext, nevertheless it would always provide a reasonable suspicion of the sin declared. - Therefore to escape those dangers, either from the permission of the penitent or by other ways he must provide without that indirect breaking of the seal. - Lugo, d. 23, n. 108 ff.; L. 659.

859 Can superiors use knowledge of Confession for external government, if it in no way appears that they direct themselves from that knowledge? - Resp. In the negative. The reason is that evidently this would yield to the burden of penitents. Besides, if the faithful knew that such a doctrine was taught everywhere, they would be drawn back from Confession. This is clear also from various Decrees of the Supreme Pontiffs, especially Clement VIII, May 26, 1594, for Regulars. But although this Decree was issued for Regulars, it must be extended to all superiors, since the same reason which presses for Regulars also holds for seculars. It is clear also from the Decree of the S. I. C. issued by the authority of Innocent XI in the year 1682. - L. 656, 657, 670; Lugo, d. 23, n. 98; La-Croix 1977; E. M.

860 Can the confessor at least sometimes, or when, use knowledge of Confession? - According to all theologians he can do this in the following cases: 1. to pray for the penitent, or to act more kindly toward him; 2. to consult books or wise men, prudently however, with danger of revelation excluded; 3. to direct himself by the experience acquired from Confessions, e.g., to temper rigor, and to direct himself from the Confession of one person toward prudently questioning or instructing others, while giving no suspicion of the prior Confession; 4. to reform his own morals, to correct his own defects, or to perform his office better, e.g., to cast off sloth, to watch more diligently over subjects generally, with suspicion of revelation in a particular case nevertheless excluded, and with any burden of the penitent and hatred toward Confession excluded, because each person is bound to correct his own defects as soon as he notices them; nor can any penitent reasonably be offended because the confessor, on account of things heard in Confession, changes his own life for the better, with no inconvenience or burden to him at all. 5. The same indeed is lawful in other similar cases, with the same restrictions always: that no revelation of Confession be had, no burden of the penitent, no hatred toward Confession. - L. 657.


On Extreme Unction

On the Nature, Matter and Form, Minister and Subject of Extreme Unction

861 What is extreme unction? - Extreme Unction is so called because, of all the sacred unctions which the Lord our Savior entrusted to his Church, it is the last to be administered. Roman Catechism 3. Extreme unction is a sacrament of the New Law, instituted by Christ the Lord and promulgated by Blessed James the Apostle, by which, through anointing with oil and the prayer of the priest, there is conferred upon sick adults in danger of life the salvation of the soul, and sometimes also health of the body. James 5:14, 15; Trent, sess. 7, c. 1; sess. 14, de E. U., C. 1, c. 1, 2; Florence, Decree for the Armenians; L. 706; Decree of the Holy Office Lamentabili, July 3, 1907, prop. 48; St. Thomas, Suppl., q. 29, a. 1, 3; 4, d. 23, q. 1, a. 1; E. M.

862 What are the effects of extreme unction? - To confer grace. - To remit venial sins, and also mortal sins if they are present and there is at least attrition for them, if one can neither be contrite nor confess. This sacrament is the complement of penance, for it was chiefly instituted to wipe away the remnants of sins. "But because, when sin is found in the soul, the remnants cannot be taken away unless the sin is first taken away, therefore consequently this sacrament takes away sin." L. 731. Hence it is primarily a sacrament of the living, secondarily of the dead. Therefore Confession or contrition ought, of itself, to precede if the sick person is in mortal sin. - To wipe away the remnants of sin and to relieve and strengthen the soul of the sick person. - The remnants of sin are not only the punishments due to sins, but also anxiety and fear of soul, weakness and torpor toward good.

Therefore the effect of this sacrament is the strengthening of the sick person against the temptations of the devil, the relief and raising of the soul by hope in the divine goodness and mercy. - Sometimes to restore health of body, where this is expedient for the salvation of the soul, by aiding natural causes. Therefore they err who do not receive this sacrament except when the sickness has prevailed so much that they cannot be healed without a miracle. - James, l.c.; Trent, sess. 14, de E. U., C. 2, c. 2; Florence, Decree for the Armenians; Roman Catechism, n. 5-7, 9, 12, 14-16; L. 714, 716, 731; Billuart, art. 7; St. Thomas, Suppl., q. 29, a. 1 ad 2, ad 3, a. 2; q. 30; q. 32.

863 Does extreme unction confer grace in the individual anointings, or only when all are completed? - It is disputed, and each opinion is probable to St. Alphonsus. The reason is that each anointing is completed by its own matter and form; but from all of them one anointing at last coalesces. L. 707, H. A., tr. 17, n. 3. But St. Thomas, Suppl., q. 30, a. 1 ad 3, says: "grace is conferred in the last anointing." - Yet "it is certain that this sacrament is one; for although the anointings are several, nevertheless all pertain to one signification of interior healing." L. 706. - St. Thomas, Suppl., q. 29, a. 2; Benedict XIV, de Syn., l. 8, c. 3; Roman Catechism, n. 4.

864 What is the matter of extreme unction? - The remote matter of this sacrament is necessarily olive oil, which must be blessed by a Bishop not only for liceity but also for validity, even when extreme necessity presses. Trent, sess. 14, C. 1; Florence, Decree for the Armenians; S. I. C., Jan. 13, 1665; Sept. 14, 1842; Jan. 10, 1850; May 15, 1878. By a Bishop, namely by the diocesan, or, when the See is vacant, by another neighboring Bishop; on Holy Thursday the oil of the sick, just like the oil of catechumens and chrism, must be renewed each year, though not for the validity of the sacrament, from the precept of Clement VIII and from the Roman Ritual, de Extr. Unct. And this more probably is grave. Nevertheless, if new oil cannot be had, it is licit to use the old. L. 708. It was granted to Latin America by Leo XIII, Constitution Trans oceanum, "that sacred oils even old ones can be used, yet not beyond four years, provided they are not corrupted, and after all diligence has been carried out new or more recent sacred oils cannot be had." But if perhaps within the year the blessed oil seems to be failing, and no other blessed oil can be had, it can be repaired by pouring in a small amount of unblessed oil in lesser quantity. Roman Ritual. And this several times, although in the end the added quantity has been greater than that which was blessed by the Bishop and which was there from the beginning. Blessed; whether it must be blessed in order to extreme unction is disputed. Some probably deny, because the Church requires nothing else except that it be blessed by a Bishop. Others probably affirm, because by a special blessing it must be deputed to the sacrament of extreme unction. Yet in practice the safer opinion is to be held, except in a case of necessity, in which, after another oil of catechumens or chrism has been used, which is used in the sacrament of confirmation and in the ceremonies of baptism, if afterward the oil of the sick can be had, the sacrament is to be repeated. Blessed. A simple priest by concession of the Supreme Pontiff can bless oil of this kind, as is clear from the use of the Greek Church. Benedict XIV, de Syn., l. 8, c. 1, n. 4.

The oil is to be preserved in a clean and decently adorned place, in a silver or tin vessel, Roman Ritual, de Sacr. extr. unct., namely in the church or sacristy, or even at home, if the pastor's house is very distant from the church. S. R. C., Dec. 16, 1826, n. 2650.

The proximate matter is the anointing of five principal parts of the body, namely the eyes, ears, nostrils, mouth, hands, or, if someone lacks one of them, the part nearest to it, although he has lacked it from birth. But whether all these anointings are necessary by necessity of the sacrament, or whether one alone suffices, with a universal form comprehending all the senses, is disputed, and each opinion is probable; and in practice, outside the case of necessity, one must stand by the opinion affirming the necessity of all. Yet the resolution of the Holy Office about one form, although in a case of necessity, seems to favor one anointing. Cf. 869. Nor indeed is the order among the various anointings of parts necessary for the sacrament; nor, in paired senses, is the anointing of each necessary, but only by precept is it to be observed outside a case of necessity. Besides, unless the usage of the place provides otherwise, the feet and loins are to be anointed, but the loins only of men, provided they can conveniently be moved. In some places the anointing of the loins is omitted in male religious. Where however it is not in use, let it be introduced, if this can be done. S. R. C., Aug. 14, 1858. And it can never be omitted unless in particular cases, with precautions applied, decency cannot otherwise be sufficiently provided for. Holy Office, May 15, 1878. The Greeks anoint the forehead, chin, both cheeks, breast, hands, and feet. - Trent, sess. 14, C. 1, c. 3; Florence, Decree for the Armenians; Roman Ritual, de Sacr. Extr. Unct.; Roman Catechism, n. 5, 10; Benedict XIV, de Syn., l. 8, c. 1, n. 4, c. 3; L. 707, 710, 732; St. Thomas, Suppl., q. 29, a. 4, 6; q. 32, a. 5-7; E. M.

865 What is the form of extreme unction? - The form is: "Through this holy anointing, and his most loving mercy, may the Lord forgive you whatever you have committed through sight, or hearing, etc. Amen." Roman Ritual, de Sacr. Extr. Unct.; Florence, Decree for the Armenians. Certainly essential are: Through this anointing, by which the sacramental action is signified; May the Lord forgive you, by which the sacramental effect is expressed generally; more truly also, when it is conferred in the ordinary way, outside a case of necessity, cf. 869, Whatever through sight, etc., you have committed, by which the special effect of this sacrament is contained; and in a case of true necessity, when one anointing and one form have been used, whatever you have committed.

On the contrary, more truly the following are not essential: Through his mercy; for they are tacitly comprehended in the words, May God forgive you; nor certainly are these essential: Holy, Most loving, Amen, which signify neither the sacramental action nor the sacramental effect. To omit essentials is grave; accidentals light or grave according as the omission is light or notable.

Therefore it is grave to omit through his mercy; but light to omit holy, or most loving, or amen. The form of Extreme Unction is essentially deprecatory. Roman Ritual, l.c. Therefore, if it is pronounced in the indicative or imperative mode, according to the more common opinion, it is invalid. - Florence, Decree for the Armenians; Trent, sess. 14, de E. U., C. 1; Benedict XIV, de Syn., l. 8, c. 2; L. 710, 711; St. Thomas, Suppl., q. 29, a. 7, 8, 9. "Although some change certain words, when for May God forgive you they put May he remit or May he spare; sometimes also, May he heal whatever you have committed; nevertheless, because no change of meaning is made, it is clear that the same form is religiously observed by all." Roman Catechism, n. 6. Cf. here 869.

866 Who is the minister of extreme unction? - The minister of Extreme Unction is a priest. Any priest validly confers it; licitly only the pastor of the place in which someone is sick, who confers it also on clerics, but not on Regulars and those who enjoy the privileges of Regulars. For their own prelate confers it on Regulars. St. Pius V, Constitution Immarcescibilem, 1567. The Bishop himself chooses by whom he would prefer to be anointed, whether the Sacristan, i.e., the greater Dignitary of his Chapter, or the Curate. Ceremonial of Bishops, C. 38, § 4; S. C. C., June 7, 1760; March 24, 1873, A. S. S., vol. 8, p. 202 ff. - But any priest can more probably licitly also minister this sacrament from the reasonably presumed consent of the pastor. For it does not seem that one must proceed with such rigor where there is question of mere delegation for liceity, and in no way for the validity of the sacrament.

They validly confer it whether one priest or several; and these either simultaneously perform the various anointings, one anointing one part, another another, and pronouncing the form corresponding to that anointing; or successively, if namely one begins the anointings and another continues them. But outside the case of necessity this is grave, namely either of the sick person about to die soon, or because, once the anointings have begun and have not yet been completed, the minister fails. But if this happens, another minister must complete the anointings not yet performed, but must not repeat those performed, not even under condition, unless a notable delay intervenes, namely a quarter of an hour; therefore after a quarter hour they must be repeated under condition. - But in the Greek Church seven or at least three priests anoint the sick person. Benedict XIV, de Syn., l. 8, c. 4, n. 8. - James, Catholic Epistle, 5:14; Trent, sess. 14, C. 1, 3, c. 4; Florence, Decree for the Armenians; L. 722, 723, 724; St. Thomas, Suppl., q. 29, a. 2 ad 3; q. 31; Roman Catechism, n. 13; Benedict XIV, de Syn., l. 8, c. 4; E. M.

867 How are the anointings to be performed? - As regards validity, the part must be truly anointed; but to anoint is to smear with oil. Therefore if the oil is only dripped, there is no anointing; but whether one drop of oil suffices is disputed. Moreover, it suffices in the individual anointings to dip the tip of the finger in the oil and anoint. L. 709. - All the senses are to be anointed, and indeed continuously.

The reason is that it is probable that from all of them one anointing coalesces, and that grace is conferred when all have been completed; but if a longer delay is interposed between one and another anointing, the moral union is no longer preserved and the sacrament becomes doubtful. - As regards liceity, the anointing must be made with the thumb, and it is light matter to use another finger; nor may a little rod or brush be used, even if usage has this, except from a cause of necessity, if, e.g., the sick person is laboring under a contagious disease. S. R. C., May 9, 1857, Portus Aloysii, ad 2; Benedict XIV, de Syn., l. 13, c. 19; L. 710. Likewise, except for a cause of necessity, neither in baptism is it lawful to use a little rod or brush. S. R. C., Aug. 31, 1872, n. 3276. The anointings must be made in the figure of a cross, and again this is light matter, L. 728; and in the prescribed order, which some judge grave, others of itself light, since there is question only of a certain accidental manner, L. 710; and in paired senses, which is grave, and one must begin from the right; nor is the form to be completed before paired members of this kind have been anointed, which seems light. Roman Ritual, de Sacr. extr. unct.; L. 711; St. Thomas, Suppl., q. 29, a. 2; q. 32, a. 5; E. M.

868 Note: The anointing begins from the eyes. That they may be anointed conveniently, they must be closed, and the anointing made upon both eyelids. If they cannot be closed, let the anointing be made on the eyebrows, near the corners of the eyes, as the very ancient Catalan Ritual has it. - The ears come next, which are anointed on the lobe or lowest part of the ear; not on the helix or in its hollow, and this so that they can more easily be wiped. - The nostrils; let the nostrils be anointed outside, which are the lateral wings of the nose, to avoid sneezing, which would easily arise if it were done otherwise. - The mouth, with the lips pressed together: here there must be one anointing, and therefore the lips are to be joined so that it can be done more easily; but, if this could not be obtained, it will suffice that the lower or upper lip be anointed; nevertheless there are those who still anoint each. - The hands; the anointing is made in the middle of the palm of each hand, or on another nearer part if it cannot be done otherwise, nevertheless on the inner side; for only priests and Bishops must be anointed on the outer part of the hand. - The feet; the anointing is made at the metatarsus, commonly the instep; according to St. Charles it is made on the soles, because namely we use them for walking. Moreover it will suffice if that part of the feet is anointed which conveniently can be; nor does it matter if both cannot be anointed because of sickness, or difficulty, or because one has been cut off; for this anointing is only an integral part. And indeed the feet fall under the sense of touch. The anointing of the loins may be omitted while the essence of the sacrament nevertheless remains. For the loins fall under all the other five senses, which according to St. Thomas, Suppl., q. 32, a. 6, are, as principles of acting, so principles of sinning.

Each piece of cotton or similar thing prepared for wiping the anointed parts serves for each paired member anointed. The priest rubs well with bread crumb the thumb with which he anointed, and washes it with water in some vessel prepared for this, then wipes it with a towel; but he brings the water-washing together with the crumbs and the tufts of cotton used for wiping to the sacrarium. Yet some are accustomed to hand over all these things to be burned in the house itself of the sick person, and to carry to the sacrarium only the cotton or tow that was anointed. - Trent, sess. 14, c. 3; Benedict XIV, de Syn., l. 8, c. 3; L. 711, 730; E. M.

869 Is it ever lawful to minister extreme unction with one form and one anointing? - If danger of imminent death is present, it is lawful to perform all the anointings under one formula: "Through this holy anointing and his most loving mercy may God forgive you whatever you have committed through sight," while he anoints the eyes, "hearing," while he anoints the ears, etc., putting the word committed before, lest if it is placed after and the sick person dies in the meantime, the anointings performed would be utterly invalid. Indeed, when death is soon imminent, one anointing on the forehead, or breast, or shoulders will suffice, with these words: whatever you have committed THROUGH THE SENSES; or better, by expressing the senses thus: Through this holy anointing, etc., may God forgive you whatever you have committed through the senses: sight, hearing, taste, smell, and touch. And "in a case of true necessity the form suffices: Through this holy anointing may the Lord forgive you whatever you have committed. Amen." Holy Office, Apr. 25, 1906. And consequently one anointing also suffices. - L. 710; Benedict XIV, de Syn., l. 8, c. 3; A. S. S., vol. 33, fasc. 7.

870 What of the various ceremonies and prescribed prayers? - It is grave, without urgent necessity, to omit the prayers prescribed by the Roman Ritual; and if they have been omitted because of danger of instant death, afterward, if time is available, they will have to be said. The prayers which precede the anointings; the Psalms and Litanies are not to be said by the minister, but by the bystanders, because from even the Ambrosian Ritual they are to be said only by counsel and not by precept. S. R. C., June 20, 1902. - It is likewise grave, apart from necessity, to minister this sacrament without surplice and stole. - But it is light matter to minister it without a light, without a minister, or with a woman serving. According to several, however, it is not even light matter to minister without a light, or to employ no minister. - If a cleric or layman cannot easily be found, the priest alone should perform all the ceremonies, and he himself should respond to the prayers. - Roman Ritual, h.t.; L. 724-728; E. M.

Pastors cannot for their own convenience retain the holy oil of the sick in their own houses, except however in the case of great distance from the church, in which case the rubric concerning honorable, decent, and safe custody must altogether be observed even at home. S. R. C., Aug. 31, 1872, ad 5, n. 3276; Nov. 15, 1890, Comp. ad 2, n. 3739; June 23, 1892, ad 7, Laud. n. 3779.

871 Who is the subject of extreme unction? - The subject of Extreme Unction is a baptized man who has reached the use of reason and is sick in probable danger of death, from disease, difficult childbirth, a received wound, poison, or old age, although he has not yet communicated, although he is mute, deaf, or blind from birth; although he is insane, if he has lucid intervals; although he is delirious or deprived of the senses, if beforehand he asked for the sacrament or would have asked for it if he had thought of this, and all irreverence toward the sacrament is absent. - Therefore it is invalidly given to healthy persons about to enter battle, to those condemned to capital punishment, to children not yet having attained the use of reason, or to those like children, namely idiots and the insane from birth, and to the sick outside the aforesaid danger. - But it is to be given only once in the same infirmity and danger; if the infirmity is long-lasting and the danger has at least probably passed, when a new danger is imminent it can be given again; and it must be given if the new danger is certain. - Trent, sess. 14, Doctrine on the Sacrament of Extreme Unction, C. 3; Decree for the Armenians; Roman Ritual, de Sacr. E. U.; Benedict XIV, Constitution Ex quo primum, de Syn., l. 8, c. 5-8; Suarez, d. 4, s. 2; L. 713-721, 732; St. Thomas, 4, d. 23, q. 2, a. 4, q. 2; Suppl., q. 32, q. 33; Roman Catechism, n. 9, 11; E. M.

872 Is there a grave obligation of receiving extreme unction? - No precept is present concerning this matter. Therefore, with contempt, scandal, and danger of combat with the devil removed, one who does not receive it does not sin gravely. L. 733; St. Thomas, III, q. 65, a. 4. But the proper pastor is nevertheless bound from office to minister it, and consequently sins gravely, unless some grave cause excuses him, by not conferring it on those asking, or by deferring it until the sick person, with health despaired of, is deprived of the senses. For thus the sick person lacks the richer fruit which he would have perceived, is deprived of spiritual strength for resisting the devil and for enduring the inconveniences of sickness; if he were in mortal sin, by conceiving attrition he would have obtained grace; and if it had been given at a suitable time, he could also have obtained bodily health. - It is given by custom after Viaticum, but it can be given before it. S. R. C., March 8, 1879, n. 3486. - Roman Ritual, de Sacr. E. U.; Roman Catechism 9; La-Croix 2120; L. 714, 716, 728, 729.


On Order

I. On the Nature, Matter and Form of Order

873 What is order? - Order can be taken in two ways: for ordination, or that action by which sacred power is conferred, and for the order itself, or sacred power, the effect of ordination. "The name of order," says St. Thomas, Suppl., q. 34, a. 2 ad 4, "is taken in two ways. For sometimes it signifies the relation itself; and thus it is both in the inferior and in the superior..., and thus it is not taken here. But sometimes it is taken for the grade itself which makes order taken in the first way. And because the notion of order is found where first something superior to another occurs, therefore here an eminent grade by spiritual power is named order." - Order, or ordination, is a sacrament of the New Law by which spiritual power is handed on in relation to the Eucharist, and grace is conferred for duly undertaking ecclesiastical duties. But order, the effect of the sacrament, is the aforesaid spiritual power which is bestowed on the ordained. The orders indeed are various, but through all there is a tendency toward priesthood, and therefore toward the ministry of the altar. Therefore there is one power of all, a part of which is bestowed on each, and from all there is had one sacrament. "For the whole fullness of this sacrament is in one order, namely priesthood, but in the others there is a certain participation of order... And therefore all orders are one sacrament." St. Thomas, Suppl., q. 37, a. 1 ad 2. - Trent, sess. 23, C. 2, 3, c. 2, 3; Decree Lamentabili, July 3, 1907, prop. 49, 50, 54, 55; L. 744, 745; St. Thomas, Suppl., q. 34, a. 1-3; q. 35, a. 2; q. 36, a. 3; q. 37, a. 1; E. M.

874 What is the effect of this sacrament? - Sanctifying grace; sacramental grace for duly undertaking the sacred mystery; the impression of character. Trent, sess. 23, C. 3, 4, c. 4; St. Thomas, Suppl., q. 35, a. 1, 2. But character is impressed not only in the priesthood, St. Thomas, Suppl., q. 37, a. 5; q. 38, a. 1 ad 1; but also in the diaconate, St. Thomas, ib. ad 5; in the subdiaconate, St. Thomas, q. 38, a. 1 ad 2; in the acolytate, St. Thomas, Suppl., q. 37, a. 5 ad 5; q. 38, a. 1 ad 2; and in the other minor orders, but by no means in first tonsure, St. Thomas, q. 40, a. 2 ad 2. But cf. 880. According to St. Thomas, Suppl., q. 40, a. 5 ad 2, a new character is not impressed in the episcopate; but it is more commonly asserted that a distinct character is also impressed in the episcopate. Cf. 878. Roman Pontifical, de Ordin. confer.; Roman Catechism 34; L. 378.

875 How many orders are there; what is their division; what sort of institution do they have? - In the Latin Church there are seven: Ostiariate, Lectorate, Exorcistate, Acolytate, Subdiaconate, Diaconate, Priesthood, which is distinguished into Presbyterate and Episcopate. "The multitude of orders," says St. Thomas, Suppl., q. 37, a. 1, "was introduced in the Church for three reasons..., for commending the wisdom of God..., for relieving human infirmity..., that a broader way of advancing might be given to men." But the sacrament of order is ordered to the sacrament of the Eucharist, which is the sacrament of sacraments. "And therefore the distinction of orders is to be taken according to relation to the Eucharist." St. Thomas, Suppl., q. 37, a. 2. Whence suitably only seven orders are recounted. For indeed "the power of order is either for consecration of the Eucharist itself, or for some ministry ordered to this sacrament of the Eucharist. If in the first way, thus it is the order of priests... But the cooperation of ministers is either in order to the sacrament itself, or in order to those receiving. If in the first way, thus it is threefold: 1. for there is the ministry by which the minister cooperates with the priest in the sacrament itself as regards distribution, but not as regards consecration..., and this pertains to the deacon...; 2. there is the ministry ordered to preparing the matter of the sacrament in the sacred vessels of the sacrament itself, and this pertains to subdeacons...; 3. there is the ministry ordered to presenting the matter of the sacrament, and this belongs to the acolyte... The ministry ordered to the preparation of recipients cannot be except over the unclean, because those who are clean are already fit for receiving the sacraments. But there is a threefold kind of unclean persons... For some are altogether unbelievers not wishing to believe, and these must be kept entirely even from the sight of divine things and the assembly of the faithful; and this pertains to doorkeepers. But some are willing to believe but not yet instructed, namely catechumens; and for their instruction the order of lectors is ordained. Therefore the first rudiments of the doctrine of faith, namely the Old Testament, are committed to them to be read. But some are instructed faithful, yet having an impediment from the power of the devil, namely energumens; and for this ministry there is the order of exorcists." St. Thomas, l.c. - "In the primitive Church, because of the fewness of ministers, all lower ministries were committed to deacons... Nevertheless all the aforesaid powers were present, but implicitly in the one power of the deacon. But afterward divine worship was enlarged, and the Church handed on explicitly in different orders what it had implicitly in one order." St. Thomas, l.c. ad 2; Trent, sess. 23, C. 2, ib. C. 17, de Ref.

In the Greek Church for many centuries there have been only four orders, namely Presbyterate, Diaconate, Subdiaconate, Lectorate. The duties of doorkeeper and acolyte are attributed partly to the lector, partly to the subdeacon. But the Greeks do not have the exorcistate as a true order. Benedict XIV, Constitution Etsi pastoralis, May 26, 1742, § 7, n. 7. But whether formerly they had more is disputed by the learned. Cf. Theology of Wurzburg, n. 54.

The seven orders are divided in the Latin Church so that the first four are called minor and non-sacred orders, the latter three major and sacred, because the former approach more remotely, the latter more closely, to the Eucharist, the end of all orders. Trent, sess. 23, C. 2, c. 2. - Now an order can be denominated sacred according to a certain common reason, and in this way all orders are sacred, as those which speak not of a profane or secular power, but of a sacred or ecclesiastical power. It can also be denominated sacred properly, insofar as it signifies a certain special prerogative not fitting to all orders. If sacred order is taken in this way, it has a threefold acceptance. 1. By reason of the power itself conferred through ordination, and thus an order is called sacred insofar as it bestows spiritual power of serving more closely in the sacrifice of the altar. In this sense priesthood, diaconate, and subdiaconate always seem to have been sacred orders. For Trent, sess. 23, C. 2, says that the names and proper ministries of each of the seven orders have been in use from the very beginning of the Church; and ibid. C. 17, de Ref., that the functions of holy orders from the diaconate to the ostiariate have been laudably received in the Church from the times of the Apostles. 2. By reason of the solemn vow of chastity annexed to the order, and in this sense the subdiaconate was not always a sacred order. 3. By reason of the hierarchy of prelacy or principality, and in this way only priests and deacons are placed by the Fathers in sacred order, since clerics of the other orders do not preside over the people, but only minister to priests and deacons. Trent, sess. 23, C. 4, c. 6; St. Thomas, Suppl., q. 37, a. 3; 4, d. 24, q. 2, a. 1, qc. 3 ad 1, ad 5; Wurzburg, n. 66, 68, 69.

As the subdiaconate was not always held as a sacred order, so it also was not always held as a major order in a special sense, as is clear from C. A multis 9, de Aetat., etc., praeficiend., where Innocent III, in the year 1207, from the fact that the subdiaconate was now numbered among the sacred orders by reason of chastity to be observed, established "that a subdeacon can freely be elected as Bishop, just as a deacon or priest." Hence the subdiaconate, which before was counted among the minor orders for this reason, that he could not freely be elected as Bishop, began to be numbered among the major ones. Freely; since before, except for cause of utility, and then also except by permission of the Metropolitan or Roman Pontiff, the election could not be held. Further, if it was already numbered among sacred orders in the time of Gregory and Urban II, in the year 1091, as is clear from the cited C. A multis, and from C. Miramur 7, de Serv. non ordinand., it was also absolutely counted among the major orders, "because they also ministered at the altars." And indeed the Council of Trent, sess. 23, C. 3, says: "subdiaconate is referred to the major orders by the Fathers and sacred Councils." From C. Non oportet 26, Dist. 23; C. Nullus 4, Dist. 60, subdeacons did not have permission of entering the Sacrarium and touching the Vessels of the Lord; namely the sacrarium in which, after the mysteries had been completed, the Eucharist was replaced by deacons, and the sacred vessels placed on the altar at the time of sacrifice, or containing the Body and Blood of Christ. Cf. Wurzburg, n. 70.

As regards the institution of the aforesaid orders inferior to the priesthood, it is certain by faith: that the institution of ministers as such, insofar as under this name come those who serve the priesthood, abstracting from the diverse grades which can be found in them, is of divine right; for this is expressly defined in Trent, sess. 23, C. 2, c. 6. But that the institution of the individual orders which we have enumerated is disjunctively either of simply or immediately divine right, or at least of mediately divine right, namely from power divinely granted to the Church: this is evidently had from c. 2. - But that each was immediately instituted by Christ the Lord is not agreed among authors as regards the subdiaconate and the minor orders. Yet an affirmative response can be given with great probability from c. 6 of Trent compared with c. 2 and de Ref., C. 17. - Benedict XIV, de Syn., l. 8, c. 10; E. M.

876 What are the individual orders; what are the offices of each? - Ostiariate is an order by which there is conferred on someone a special power of opening and closing the door of the church, and of admitting the worthy and excluding the unworthy. "And therefore it must be said that he receives power so that he can do this from office; although it can also be done by others, but not from office.

And so it is in all the acts of minor orders, that they can licitly be done by others, although they do not have any office for this, just as Mass can also be said in a house not consecrated, although the consecration of a church is ordered to this, that Mass be said in it." St. Thomas, Suppl., q. 37, a. 4 ad 4. Besides, it belongs to the doorkeeper to strike the cymbal and bell for calling the people to church; to open the book for him who preaches; to assist at the sacrifice of the Mass, taking care lest anyone approach the sacred altar nearer than is fitting and interrupt the priest doing the divine thing; to guard the keys of the Temple, the door, and the things which are within the church. Roman Pontifical, de Ordin. ostiar.; Roman Catechism 15.

Lectorate is an order by which there is conferred on someone a special power of reading from the pulpit in church the books of the New and Old Testament, but especially those which are accustomed to be read during the nocturnal psalmody. It also belongs to him to hand on to the faithful the first rudiments of the Christian Religion, but not to preach. Besides, it belongs to the lector to bless bread and all new fruits. But today these blessings are performed by priests alone. Roman Pontifical, de Ordin. lect.; Roman Catechism 16; St. Thomas, Suppl., q. 36, a. 2 ad 3; q. 37, a. 4 ad 8.

Exorcistate is an order by which there is conferred on someone a special power of casting out demons from energumens, whether baptized persons or catechumens, St. Thomas, Suppl., q. 37, a. 4 ad 8. Nevertheless the faculty of exorcizing is reserved only to priests, who can use it only by permission of the Ordinary. And priests can use it also as regards possessed infidels. S. C. de P. F., Sept. 11, 1779, Collectanea, n. 1980; St. Thomas, Suppl., q. 37, a. 4 ad 8. It also belongs to the exorcist to say to the people that whoever is not communicating should give place, and to pour water in the ministry. Roman Pontifical, de Ordin. exorc.; Roman Catechism 17.

Acolytate is an order by which there is conferred on someone a special power of lighting the lights of the church and of preparing and presenting for the Eucharist the cruets of wine and water. Therefore his duty is to minister to the priest himself in private Mass, and in solemn Mass to attend upon and assist the greater ministers, subdeacons and deacons, in the ministry of the altar. Besides, he carries and keeps the lights when the sacrifice of the Mass is celebrated, but especially when the Gospel is read, from which he is called by another name, candle-bearer. "The acolyte serves the deacon by carrying the candle before him to the Gospel, and the cruet by which he serves the subdeacon." St. Thomas, Suppl., q. 38, a. 1 ad 2. "The more principal act of the acolyte is that by which he ministers with the cruet, than that by which he ministers with the candlestick." St. Thomas, Suppl., q. 37, a. 5 ad 6; a. 4 ad 6, 7, 8. Roman Pontifical, de Ord. acol.; Roman Catechism 18.

Subdiaconate is an order by which there is conferred on someone a special power of serving the deacon in solemn Mass and solemnly chanting the Epistle. St. Thomas, Suppl., q. 37, a. 4 ad 3, ad 4, ad 6; a. 5 ad 5; q. 38, a. 1 ad 2. For he must prepare the sacred linens, vessels, bread, and wine necessary for the use of the sacrifice; offer the chalice and paten to the deacon for the use of the sacrifice; provide water to the Bishop and priest when they wash their hands in the sacrifice of the Mass. As a witness he assists at the sacred rite; and he prevents the priest doing sacred things from being disturbed by anyone. It also belongs to him to wash the palls, corporals, and purificators, and to carry the cross in processions. The principal act of the subdeacon consists "in this, that he cooperates concerning the matter of the sacrament." St. Thomas, Suppl., q. 38, a. 1 ad 2; Roman Pontifical, de Ordin. subd.; Roman Catechism 19. - "In a case of necessity, provided no other is present, a cleric who is not a subdeacon can perform the office of subdeacon in solemn Mass." S. R. C., July 22, 1848, ad 4, Floren. Nevertheless he cannot wear the maniple. S. R. C., July 17, 1894, Dubior., ad 7.

Diaconate is an order by which there is conferred on someone a special power of immediately assisting the priest in solemn Mass and solemnly chanting the Gospel. Its more principal act is over the Body of Christ contained in the vessel. "Whence it does not belong to him to touch the Body of Christ, but to carry the Body on the paten and dispense the Blood with the chalice." The secondary act is solemnly to chant the Gospel. St. Thomas, Suppl., q. 37, a. 5 ad 5; a. 4 ad 3, ad 4, ad 6; q. 38, a. 1 ad 2. It also belongs to the deacon, from commission, to preach, baptize, and distribute Communion. But whether a deacon, in order to preach at some time, needs the special permission of the Bishop, or whether the permission of the pastor or rector of the church suffices, seems to have to be determined from particular statutes or custom. - "It pertains to him to follow the Bishop perpetually, to guard him when preaching, and to be present to him and to the priest doing sacred things or administering other sacraments, and to read the Gospel in the sacrifice of the Mass. Formerly he often stirred up the souls of the faithful so that they would attend to sacred things; he also ministered the Blood of the Lord in those Churches in which that custom existed, that the faithful would receive the Eucharist under both species. Besides, the dispensation of ecclesiastical goods was committed to the deacon, that he might supply to each person what was necessary for living. - It also pertains to the deacon, as the eye of the Bishop, to investigate who in the city pass their life piously and religiously, and who otherwise; who come to the sacrifice and sermon at stated times, and who again do not come... He must also recite the names of catechumens, and set before the Bishop those who are to be initiated by the sacrament of order. - Besides, if the Bishop and priest are absent, it is lawful for him to explain the Gospel, but not from a higher place, so that it may be understood that this is not his proper duty." Roman Catechism 20; Roman Pontifical, de Ordin. diac.

Presbyterate or priesthood is an order by which there is conferred on someone a special power of consecrating the Body and Blood of Christ, and also of remitting and retaining sins. From the former comes his principal act; from the latter his secondary act. St. Thomas, Suppl., q. 37, a. 4 ad 8; a. 5 c. ad 2. - "And because someone is made in proximate disposition to the Eucharist by this, that he is cleansed from sins, therefore the proper minister of all the sacraments which are instituted principally for the cleansing of sins is the priest, namely of baptism, penance, and extreme unction." St. Thomas, Suppl., q. 37, a. 4 ad 1. - It also belongs to the priest to effect various blessings, and to feed the people of the Christian faithful by word and example. Trent, sess. 23, C. 1, c. 1; Roman Pontifical, de Ordin. presb.; Roman Catechism 25.

Episcopate is an order by which there is conferred on someone a special power of confirming the faithful and ordaining ministers of the sacraments, and also of consecrating things pertaining to divine worship. Ministers of the sacraments, in the broader sense, namely not only those who confect the sacraments, but also those who from office minister to those confecting them. To Bishops it also belongs to govern the Church of God. Trent, sess. 23, C. 4, c. 6, 7; Roman Pontifical, de Consecr. episc.; L. 736, 747, 805; St. Thomas, Suppl., q. 37, a. 2.

877 Note: "Since the consecration which is done in the sacrament of order is ordered to the sacrament of the Eucharist, that is the principal act of each order according to which it is more proximately ordered to the sacrament of the Eucharist. And according to this also one order is more eminent than another, according as one act is more proximately ordered to the aforesaid sacrament. But because many things are ordered to the sacrament of the Eucharist as to the most worthy thing, therefore it is not unfitting that, besides the principal act, one order also have many acts, and so many more as it is more eminent, because the higher a power is, the more things it extends itself to." St. Thomas, Suppl., q. 37, a. 4.

878 Is episcopate an order distinct from presbyterate? - "St. Thomas, St. Bonaventure, and others deny, who say that it is an extension of the order of presbyterate. But Bellarmine, Tournely, etc., more commonly affirm, both because in it a distinct character is handed on, and a special power toward the Eucharist, namely of constituting the ministers of this sacrament; and because the order of episcopate is conferred through imposition of hands, and through the form, Receive the Holy Spirit, etc. Nor is it valid to say that if episcopate were a distinct order, a Bishop could at least validly be ordained, although he were not a priest; for the response is that this is required by divine ordination, just as it is required that one be baptized who wishes to be confirmed or ordained." L. 378. - According to the first opinion of St.

Thomas, just as in the ordination of a priest, in the last imposition of the hand and through the words, Receive the Holy Spirit, etc., there would not be a new distinct order, a new distinct sacrament, a new distinct character; so episcopate and priesthood are not two orders in number, but one order in number, nor two sacraments in number, but one sacrament in number. Whence by the ordination of a Bishop the priestly power is extended, which is the principal one, and thus also the priestly character is extended, which is the principal one; and therefore not so much is a new character conferred, as a certain perfection and extension of the priestly character, since the one power is completive and perfective of the other. - Benedict XIV, Constitution In postremo, § 10, 17; St. Thomas, Suppl., q. 40, a. 5; q. 35, a. 1 compared with q. 38, a. 1 and Lesson 3 on 2 Timothy; Sylvester Maurus, Opus Theologicum, t. 3, q. 265, n. 29.

879 What is first tonsure and how is it conferred? - First tonsure is not an order, except broadly, but only a disposition to orders, by which someone becomes a cleric, namely is transferred from the lay state into the lot of the Lord, and is deputed to divine worship; and becomes capable of ecclesiastical jurisdiction, an ecclesiastical benefice, and clerical privileges. Trent, sess. 23, C. 2, ibid. C. 6 de Ref. - But it is conferred by the cutting of the hair or of an assumed head of hair, S. R. C., Sept. 25, 1846, n. 2919, and by the words, The Lord is my portion, etc., and also by the handing over of the surplice through a suitable minister, from the institution of the Church. Each one, when he is tonsured, says: The Lord is my portion, etc.; these words "let even the Bishop pronounce according to custom." S. R. C., Nov. 12, 1831, Marsor., ad 3. - L. 734, 735; St. Thomas, Suppl., q. 40, a. 2; Roman Pontifical, de Cler. fac.; Roman Catechism, n. 13, 14.

880 Are the individual orders sacraments? - That the presbyterate is a sacrament is openly clear from Trent, can. 1, 2, 3, 6, taken together. - As regards the diaconate and episcopate, this is drawn from the same Trent; since from c. 6 there is had the divine institution of Bishops and ministers, and therefore at least of deacons; but from c. 4 there is had that grace is annexed to the conferral of episcopate and diaconate. For those words, Receive the Holy Spirit, which from Trent are truly significative and collative of grace, the Bishop pronounces not only in the ordination of a priest, but also in the ordination of a deacon and in the consecration of a Bishop.

Finally, that the subdiaconate very probably, and the minor orders also, are each more probably sacraments, is deduced from the Florentine Decree for the Armenians, where all orders are equally recounted under the sacrament of order; matter and form of the sacrament are assigned for all, and the minister of the same sacrament of order is indicated, ordinary and extraordinary; this extraordinary minister can be affirmed only of the minor orders and subdiaconate. A similar argument can be made from Trent; for C. 3 and c. 3 say indefinitely that order or sacred ordination is a sacrament. Besides, in the obvious and natural sense in the aforesaid C. 3 and c. 3 there is question of order or sacred ordination, about which discussion was had in C. 1 and 2, c. 1 and 2. But there is question there of order insofar as it comprehends not only presbyterate, but also the other orders. Cf. also can. 6 and chap. 2 and 4 together. Moreover this is confirmed from the character which is impressed both in subdiaconate and in minor orders according to what is deduced from the Roman Pontifical, de Ordin. confer., and Roman Catechism, n. 34. - Benedict XIV, de Syn., l. 8, c. 9. Cf. here n. 892.

St. Alphonsus 736, 737, 755 holds it probable that all orders are sacraments; but more probable that only presbyterate and diaconate are sacraments; and very probably that episcopate also is a true sacrament distinct from presbyterate. But St. Thomas clearly teaches, Suppl., q. 37, a. 2 ad 1 and a. 3, that they are sacraments. "Whence since character is a sign distinguishing from others, it is necessary that character be impressed in all orders; of which this also is a sign, that they remain perpetually and are never repeated. And this is the third opinion, which is more common"; Suppl., q. 35, a. 2.

The print's appendix has more on this paragraph: [On the Sacrament of Order](/manuals/bucceroni/on-the-sacrament-of-order). (ed.)

881 What is the matter of ordination? - It is various for the various orders. - In minor orders the matter is only the handing over of the instruments; namely the instruments are the remote matter, the handing over of the same the proximate matter. Therefore it is necessary that the ordaining one present them to the one to be ordained, and that the one to be ordained receive or touch them with the hand, as the practice of the Church and the words of the form suggest. St. Thomas, III, q. 34, a. 5 ad 3. Further, the instruments of ostiariate consist in the keys of the Church; yet it suffices for validity to use any keys whatever apt for opening, and even one. The instruments of Lectorate are the codex of Sacred Readings, i.e., the Missal, Breviary, or Volume of Sacred Scripture, or book of the Scriptures; of Exorcistate, the book of Exorcisms, or the Ritual which contains exorcisms, in place of which the Pontifical or Missal can be handed over; of Acolytate, empty cruets, or at least one empty cruet, and, more probably, a candlestick with an extinguished candle. In place of the candlestick there cannot be a hand-candle or palmatory. S. R. C. 2194 ad 4, 4035 ad 5, 3315 ad 5; Roman Pontifical.

The matter of major orders is, in subdiaconate, only the handing over of the instruments, namely of the empty chalice with the empty paten placed upon it, both by precept and, probably, by necessity of the sacrament, consecrated, and, more probably, of the book of Epistles, i.e., the Missal, or of Sacred Scripture both of the New and Old Testament; in diaconate, the imposition of the right hand, and, more probably, also the book of the Gospels; in presbyterate, the imposition of hands and the chalice with wine, and the paten placed upon it with a host, and therefore to be handed over together because of the unity of the sacrifice. But which is essential, whether the handing over of the instruments alone, from the Florentine Decree for the Armenians, or the imposition of hands alone, which alone the Greek Church uses, or both, which the Latin Church uses, is disputed. Hence St. Alphonsus 741 says it is more probable that a Latin is validly ordained by the matter assigned to the Greeks, namely by the imposition of hands alone, and conversely; but probably invalidly. Therefore in practice the altogether safer opinion is to be chosen. Finally, the matter of episcopate is the imposition of hands and, probably, the imposition of the book of Gospels. 1 Tim. 4:14; 2 Tim. 1:6; Council of Carthage, can. 2; Roman Pontifical, de Consecr. episc. But the handing over of the book of Gospels does not seem essential; for when the book is handed to the elect, he is already called consecrated in the Pontifical. - Trent, sess. 23, C. 3, c. 4; Florence, Decree for the Armenians; Roman Pontifical; L. 739, 745-749; St. Thomas, Suppl., q. 34, a. 5; q. 37, a. 2, 4, 5; q. 38, a. 1 ad 1, ad 2; Theology of Wurzburg 108; Benedict XIV, de Syn., l. 8, c. 10; E. M.

882 What is the form of order? - As concerning the matter in major orders, so concerning the form of the sacrament the doctors do not agree among themselves. In Episcopate the words of the form are: Receive the Holy Spirit. There are those who add the prayers which follow in the manner of a Preface as if determining the aforesaid words toward episcopal consecration. Cf. n. 883, 4. For the various matter which is assigned in presbyterate, some consequently wish the form to consist in the words which are recited by the Bishop in the imposition of hands, others in the words which the Bishop pronounces in the handing over of the instruments, others in both words. In diaconate the words are: Receive the Holy Spirit, etc. Receive the power, etc. - In subdiaconate the words are: See, etc. Receive, etc. - But the words in the other orders are those which accompany the handing over of the instruments from the Roman Pontifical. In Ostiariate the words are: Thus act, etc. In Lectorate, in Exorcistate, in Acolytate the words are: Receive, etc. - St. Thomas, Suppl., q. 34, a. 4; E. M.

The print's appendix has more on this paragraph: [Form of Ordination](/manuals/bucceroni/form-of-ordination). (ed.)

883 Note: "In conferring sacred Orders it is required that by the same Bishop who pronounces the form, the matter be handed over, because, since such is the usage of the Church, thus Christ is judged to have instituted it: so St. Thomas, Suppl., q. 38, a. 1 ad 2.... But he teaches otherwise in the conferral of minor orders. - If orders are conferred by a Bishop, but with another celebrating Mass for him, the ordination will be valid, but illicit, as the Sacred Congregation declared in the year 1715 before Clement XI, and Innocent XIII confirmed in the Congregation held Feb. 5, 1722." L. 744; Benedict XIV, de Syn., l. 8, c. 11, n. 7.

In the ordination of subdeacons, over two or three touching with the right hand the chalice with the paten, the form can be pronounced by the Bishop: See, etc. But in the ordination of priests the chalice with wine and water and the paten with the host must be handed to each, and the form must be repeated for each in the singular. Roman Pontifical, de Ordin. Presb.

Authors are not lacking who hold that the form of the diaconate, in the imposition of the hand, is not those words: Receive the Holy Spirit, etc., but the following prayer: Send forth upon them, we ask, O Lord, etc., which, while the Bishop pronounces it, he holds his right hand extended. Pesch, de Ordine, n. 630, 631, holds this opinion; I. Jorget, in the Dictionnaire de Theologie Catholique, v. Diacres. And Gasparri, de Ordine, Paris, 1894, n. 1044, 1049, holds that the form is the eucharistic prayer in the manner of a preface, in the middle of which now the imposition of the hand is made, which in the ancient liturgy preceded the simple prayer and the eucharistic prayer. But the common opinion, founded on the Council of Trent, sess. 23, de Ord., can. 4, holds that those words, Receive the power, etc., are the form, since they are not said by the Bishop in vain, and consequently the Holy Spirit is then given, that is, "then the sacrament is confected and its grace is conferred." St. Alphonsus, l. 6, n. 749.

In the ordination of the presbyterate the Bishop imposes hands three times: 1. when he imposes hands with physical touch, saying nothing; 2. when together with the priests he extends his hand over those to be initiated and pours forth the prayers: Let us pray, dearly beloved brothers, etc., which are the form; nor are there lacking those who hold that the form also is, or rather is, the prayer Hear us, etc., with the following Preface; 3. when after Communion he says: Receive the Holy Spirit, etc. Further, the necessary imposition of hands is not the first, as is certain among all, says St. Liguori 748, but either the second, when the Bishop extends hands with the priests, or the third, or both.

Those who contend that only the imposition of hands is the matter of the presbyterate take their argument from the Greeks, who are ordained by the imposition of hands alone; and they stand for the second imposition of hands, for after it and before the third imposition of hands, the ordained already consecrate the Eucharist together with the Bishop. And they say that by it there is also handed on at the same time power over the real and mystical Body of Christ, namely over the Eucharist to be confected and over sins to be absolved. Those who stand for the handing over of the instruments and the imposition of hands argue from the Florentine Decree for the Armenians, and from Trent, sess. 23, c. 4, and the ancient and constant practice of the Church as regards the imposition of hands. According to this opinion, by the handing over of the instruments there is handed on power over the real Body of Christ, and by the third imposition of hands there is handed on power over the mystical Body of Christ.

Hence there is another opinion, and it is to be held at least practically and consequently, that both the second and third imposition of hands together with the handing over of the instruments are the necessary matter of this sacrament. But the variety of the Latin and Greek Church is explained from the fact that Christ instituted the matter and form of this sacrament in general, and left to the Church the power of determining it in species, and of changing it for just causes, provided it uses things and words expressing that handing on of power, the effect of this sacrament. By the second imposition of hands together with the handing over of the instruments, power over the real Body of Christ is handed on; but by the third, power over the mystical Body of Christ is handed on, and each can be considered after the manner of one moral thing, as namely one imposition of hands, morally speaking, distributed into two parts.

Indeed the first imposition of hands also, and indeed with physical touch, seems necessary, and to constitute still one imposition of hands together with the second. The reason is that if the form is lacking in the first imposition of hands, bodily touch is lacking in the second imposition of hands. But if it is said that the first imposition of hands constitutes, together with the second imposition of hands, which is the continuation of the former, one imposition of hands, then every difficulty vanishes, and each is had: bodily touch and form. But each imposition of hands must precede the handing over of the instruments. Holy Office, May 3, 1899; July 4, 1900; Aug. 22, 1900; Monit. Ecclesiast., vol. 11, p. 148; vol. 12, p. 193, p. 291. For the form Receive the power, which accompanies the handing over of the instruments, completes the preceding imposition of hands with the prayer which accompanies it. Therefore it can well be said that by the first and second imposition of hands together with the handing over of the instruments, power over the physical Body of Christ is conferred; but by the third imposition of hands there is conferred on the priest power over the mystical body of Christ. "The Lord gave the disciples priestly power, as regards the principal act, before the Passion at the Supper... But after the Resurrection he gave them priestly power as regards the secondary act, which is to bind and loose." St. Thomas, Suppl., q. 37, a. 5 ad 2. But physical touch suffices, even mediated, if, for example, the head of the ordinand is covered by a skullcap. Holy Office, June 22, 1890.

There are those who, relying on the Leonine Sacramentary of about the sixth century, hold that the form in the presbyterate is the prayer Hear us and the following Preface. Therefore, whether "in the ordination of a priest the extension of the hand both of the Bishop and of the priests prescribed by the Pontifical must be made not only within these words: Let us pray, dearly beloved brothers, up to Let us bend the knees; but also after the genuflection within the Prayer which begins: Hear us, up to the Preface, so that the genuflection only interrupts, but does not make that extension cease? Resp. In the ordination of priests the practice of the Roman Church is to be observed, which imposes hands on the ordinands only in the first prayer: LET US PRAY, DEARLY BELOVED BROTHERS." S. R. C., Feb. 18, 1843, Anicien.

Amen, which the Pontifical prescribes to be answered in the handing over either of matter or of sacred vestments in ordination, is to be said by the ordinand himself according to custom. S. R. C., Nov. 12, 1831, Marsor., ad 6.

A Bishop cannot be validly ordained except by another Bishop. But several things concur for such ordination in this order: namely the imposition of the book of Gospels over the neck and shoulders of the ordained, and the imposition of hands of three Bishops with the form corresponding to each: Receive the Holy Spirit. And these are essential. But the aforesaid words pronounced absolutely are referred only to episcopal consecration. Therefore the following prayers up to the anointing of the head do not seem also to be required, so that the aforesaid form may be restricted to episcopal consecration. But there follows the anointing of the head or crown of the ordained, the anointing of the hands of the ordained, after which the elect is called consecrated in the Pontifical. Then there is had the handing over of the staff, ring, and book of Gospels. Roman Pontifical; Wurzburg 108. - The consecration of a Bishop is valid if the imposition of the book is made not before, but after the imposition of hands. Holy Office, July 30, 1901. Likewise it is valid without the anointing of the head and hands, although this is not to be omitted. Trent, sess. 13, de Sacr. ord., c. 5; sess. 7, de Sacr. in gen., c. 13. "But whether the assistance of three Bishops is required for validity outside the case of necessity? It is certain 1. that this is required by necessity of precept from Nicaea I, c. 4, and from Carthage II, c. 7. It seems certain 2. that, from the commission of the Pontiff in a case of necessity, ordination is validly done by one Bishop... But to the question some say that three are altogether required... for thus Pope Damasus wrote in Epistle 4 against the Chorepiscopi: For that they are not Bishops who are ordained by fewer than three Bishops is evident to all. Others nevertheless deny... The reason is that in the Roman Pontifical only one of the Bishops is called consecrator, but the others assistants; for in other sacraments only one minister is required... Each opinion is probable, whence in practice the first must altogether be followed." L. 755; Brief of Pius IV, Aug. 11, 1562; Brief of Leo XIII Trans oceanum, Apr. 18, 1897; Holy Office, March 13, 1669; A. S. S., vol. 25, p. 580; vol. 29, p. 661; Collectanea S. C. de P. F., n. 1207, 1208; Authentic Decrees of the S. R. C., n. 186; Benedict XIV, Constitution Qua sollicitudine, Feb. 21, 1725; de Syn., l. 13, c. 13; Kenrick, tr. 20, n. 12.

If in the ordination of a subdeacon and deacon the handing over of the book of Gospels and the book of Epistles has been omitted, it is to be supplied. If in the ordination of a priest the third imposition of hands has been omitted, it is likewise to be supplied. The reason is that although these rites are essential, they are nevertheless only integrally essential, i.e., for integrating the power already handed on as regards the secondary act. Therefore they must indeed be supplied, but the whole ordination must not be repeated. - If the handing over of the chalice and paten has been omitted in the ordination of a subdeacon, the imposition of the hand in the ordination of a deacon, the first or second imposition of hands or the handing over of the instruments in the ordination of a priest, the whole ordination of the priest and deacon is to be repeated under condition, and that of the subdeacon absolutely. The reason is that, as regards the ordination of a priest, probably the essential matter is the imposition of hands alone; probably the handing over of the instruments alone; probably both, according to the various opinions. As regards the ordination of a deacon, probably the essential matter is the imposition of the hand; probably the handing over of the book of Gospels; probably both, again according to the various opinions. But as regards the ordination of a subdeacon, the essential matter is either only the handing over of the chalice and paten, or that together with the handing over of the book of Epistles. Cf. St. Thomas, Suppl., q. 37, a. 2, 4, 5; L. 746 ff. But by this essential matter power is conferred for the principal act; and therefore, when it is lacking, the whole ordination is to be repeated; and when it is doubtful, the ordination is to be repeated under condition. - E. M.; Collectanea S. C. de P. F., n. 1431.

884 Is physical contact with the instruments required for the validity of ordination? - Resp. In the affirmative according to the more common and more probable opinion, altogether to be held in practice. "But Escobar, n. 184, rightly says that it suffices for validity that the matter be touched with one hand. And likewise rightly with the common opinion the same Escobar, l.c., and Palao, p. 4, n. 20, etc., judge that mediated touch suffices, namely if the chalice, paten, or book is touched through some veil or glove; for one who touches thus is said in everyone's sense truly to touch." L. 743; La-Croix 2155. "The very words of the form," says St. Thomas, Suppl., q. 34, a. 5 ad 3, "seem to show that touch of the matter is of the essence of the sacrament, because it is said: Receive this or that." For moral contact a Response of the S. R. C., Dec. 3, 1661, Galliar., is brought forward: "To the scruple of Brother Ephrem Chasteau... namely that he had not touched the chalice by physical touch in his ordination to the presbyterate." For the Sacred Congregation responded: "That he could continue celebration of the Most Holy Sacrifice without any scruple, and with a conscience altogether safe." But in this Decision no mention is made of the paten, and besides there is question of a scruple. E. M.

885 Is the ordination of a priest valid who received the paten with the host, but the chalice without wine and water? - There are theologians who judge the value of such an ordination to be at least speculatively probable. But the opposite seems more probable; for the power for offering the sacrifice, which includes the offering of each species, is one and indivisible. Therefore power cannot be handed on for consecrating one species without power for consecrating the other. But in the case, power cannot be handed on for consecrating the species of wine, since this is lacking. Therefore. Hence such an ordination is altogether to be repeated under condition, as Cardinal de Lugo affirms that it was in fact repeated when a case of this kind occurred, Resp. Mor., l. 1, d. 30, and as it was repeated from the Decision of the Holy Office, Jan. 11, 1899; as also it was repeated in a case of defect of the host from the decision of the same Holy Office, July 6, 1898; Jan. 17, 1900. Ferraris, supplement, v. Ordo, Ordinatio, n. 6; Monit. Eccles., vol. 11, p. 329; A. S. S., vol. 32, p. 557. And it would also have to be repeated under condition if in the chalice the water had been mixed with wine in equal quantity, as was also resolved by the S. C. de Sacram., Nov. 6, 1910. - L. 750; E. M.

886 Is one validly ordained who immediately touches only the chalice, but not the paten? - The first opinion affirms, because the chalice and paten then morally make one thing. The second opinion denies, because in the Roman Pontifical the touch of both chalice and paten is prescribed; and likewise because then the touch of the paten would be moral rather than physical. St. Alphonsus 753 says that the first opinion is more probable, but that the second opinion is not improbable, "and therefore is to be held in practice; for which reason such a cleric is to be reordained under condition." - S. C. C., May 28, 1796, decreed that the ordination should be repeated entirely under condition for a priest who touched only the paten placed over the chalice, but not the chalice itself. The Holy Office, March 17, 1897, declared valid the ordination of a priest who touched the paten with the host, but did not touch the chalice, although he attempted to touch it with his finger; and on March 8, 1895, of a priest who doubted whether he had touched the chalice. But, as is clear, there was question of mere scruple. Monit. Eccles., vol. 16, p. 374. - E. M.

887 Is one validly ordained who touches the host but not the paten; and who touches the chalice and paten but not the host? - Resp. To the first: in the affirmative with the common opinion, which seems most probable from St. Alphonsus 751. The reason is that the host and wine are the substantial matter of order, by which power over the Body of Christ is principally signified, and the chalice and paten are used from the precept of the Church for decency alone. Besides, by touching the host he already at least mediately touches the paten, and mediated physical touch certainly suffices. Therefore practically one can well acquiesce. Holy Office, July 22, 1892. - To the second: also in the affirmative, with the common and truer opinion. The reason is 1. because then the host is touched through the paten; but immediate touch of the host is not prescribed by the Church, but only of the paten, as is clear from the Pontifical; 2. because wine in the chalice is never touched immediately; therefore neither is it required that the host be touched immediately. This opinion from the same holy Doctor 752 can well be called morally certain. Therefore again practically one can acquiesce. Holy Office, Jan. 17, 1900. - La-Croix 2152, 2153; Collectanea S. C. de P. F., n. 2178; E. M.

888 Is the ordination of a priest valid who did not touch the chalice and paten while the form was being pronounced, but immediately after? - Resp. In the affirmative; the reason is that although physical union is not had, nevertheless moral union is had; but while moral union stands, the whole reason of the sacramental sign subsists. This is confirmed from the common authority of theologians; for although the opposite opinion has some authors for itself, nevertheless it is now so commonly abandoned that it seems to lack every probability. Likewise the ordination is valid if someone physically touches the paten with the host and then the chalice, or conversely, while the form lasts, as can easily happen while someone attempts to touch both; and also if by this attempt he lifts the paten from the chalice. Cf. 322; Holy Office, March 17, 1897; Jan. 17, 1900; D'Annibale, ed. 3, p. 3, n. 253; Busembaum 757; de Lugo, Resp. Mor., l. 1, d. 33; E. M.

889 Is he validly ordained to whom in subdiaconate there was given not an empty chalice, but one full of wine and water? - That ordination is probably valid. For although the chalice was full of wine and water, nevertheless from the intention of the ordaining Bishop ordaining him to the subdiaconate, it was sufficiently limited so that only the chalice according to itself was given, as contradistinguished from any content whatever. Therefore the chalice, although full, as subject to that intention and handed on in that way, still signified the diminution of power which the subdeacon receives in his ordination, which an empty chalice signifies better. Therefore from the defect of emptiness one cannot certainly argue a defect of valid ordination, but only illicit ordination, if that defect culpably happened. Lugo, Resp. Mor., l. 1, d. 30, n. 5; E. M.

890 Whether and how must defects committed in ordination be supplied? - If the defect is concerning accidentals, e.g., if the anointing of the hands of the priest to be initiated was lacking, then it must be supplied as soon as possible by the same Bishop, if this can be done, otherwise by another, and supplied secretly if it was hidden, to avoid scandal and disturbance of others. If one thus ordained would not take care that a defect of this kind be supplied, or before the supplying would minister in the order received, he would sin gravely or lightly according as the defect is grave or light. Nevertheless, if instead of oil of catechumens, in the anointing of the hands, oil of the sick was used, nothing is to be repeated. Holy Office, July 22, 1874. If the Bishop alone imposed hands, the imposition of hands of the priests will not have to be supplied. S. C. de P. F., Aug. 6, 1840, C. n. 1195.

If the defect is concerning essentials, namely concerning matter and form, the defect must altogether be supplied under grave obligation. If the sacrament consists of a double matter and form, as in the ordination of priesthood, according at least to the probable opinion of several, then if the defect is in the preceding part, namely in the handing over of the chalice and paten, or in the second imposition of hands, certainly the whole sacrament is to be repeated, because power over the mystical Body of Christ is founded on power over the real Body of Christ; but otherwise if the defect is in the posterior part, namely in the last imposition of hands, because the power toward the true Body of Christ has already been handed on independently of the subsequent part. And thus also in the ordination of a deacon, if the presentation of the book of Gospels has been omitted, it is to be supplied. Cf. 883.

But the Salmanticenses, c. 2, n. 32, say that this indeed is to be held in the ordination of presbyterate and episcopate, but not of other orders; because in them, if there is probability for the validity of the received order, it is not required to supply the defect, since in the priesthood afterward to be received all their power is received. But this is not to be admitted, at least practically. For C. Presbyter, de Sacram. non iterand., speaking of the ordination of deacons, the Pontiff says that if the imposition of hands has been omitted, it is altogether to be repeated, although it is probable that the handing over of the book alone is of the essence. And when doubt occurs about the validity of the other orders also, it is prescribed that they again be conferred under condition. S. C. C., Aug. 3, 1724, etc.

St. Thomas, Suppl., q. 35, a. 2, says these things: "It must be said that it is not of the necessity of superior orders that someone first have minor orders, because the powers are distinct, and one, as regards its own nature, does not require another in the same subject. And therefore even in the primitive Church some were ordained priests who had not first received inferior orders; and nevertheless they could do all things which the inferior orders can, because the inferior power is comprehended in the superior power, as sense in intellect and a duchy in a kingdom. But afterward by the constitution of the Church it was determined that one should not thrust himself into the greater orders who had not first humbled himself in lesser offices. And from this it is that those who are ordained by leap according to the canons, C. Tuae litterae, de Cler. per salt. promoto, are not reordained, but that which had been omitted from the preceding orders is conferred on them."

From the aforesaid C. Tuae Litterae, a priest who by leap was made priest from subdeacon is commanded to be ordained deacon. And, while doubt stood about the ordination of a certain priest to the diaconate, the Holy Office defined on Jan. 20, 1875 and Jan. 26, 1898, that this ordination was to be repeated under condition in that priest. Likewise, while doubt stood about the ordination of subdiaconate, diaconate, and presbyterate, the same Holy Office decreed on Aug. 1, 1697, that all these were to be repeated under condition. - Canon Sollicitudo 1, D. 52; Benedict XIV, Constitution Etsi pastoralis, May 26, 1742, § 7, n. 7; Constitution Pastor bonus, Apr. 13, 1744, § 18; Suarez, de Censur., d. 31, s. 1, n. 53.

A defect concerning the validity of the sacrament is to be supplied at the time established by the Church from the cited C. Presbyter. But it must be said otherwise if there were an accidental defect. But Tamburini, l. 7, c. 5, § 2, n. 13; La-Croix 2200, and others probably say that if an order is repeated under condition because of doubt alone, or some ceremony, it can be repeated on any day and by any Bishop. And when doubts of this kind occur, it is in fact customary to grant that the repetition of ordination under condition can be made by any Catholic Bishop, secretly, at any time of the year, and in a private chapel. - L. 757-759; La-Croix 2220 ff.; Lugo, Resp. Mor., l. 1, d. 30, n. 2; E. M.

891 Does one lacking an order licitly and validly exercise the acts of the order? - "One lacking the order of priesthood or episcopate would invalidly exercise their duties. But those lacking other orders exercise them licitly, if the orders are minor; illicitly if they are major. Hence a cleric sins gravely who without order solemnly exercises the office of deacon or subdeacon, and incurs by the very fact irregularity and excommunication, but this latter ferendae sententiae from C. 1 and 2, de Cleric. non ordin. min." L. 754.

II. On the Minister and Subject of Order

892 Who is the minister of order? - In Trent, sess. 23, c. 7, it is defined that Bishops alone are ordinary ministers of the sacrament of order. A Bishop only elected and confirmed, although he can provide permission to subjects that they be ordained by another Bishop, nevertheless cannot ordain unless he is also consecrated. But a consecrated Bishop, even if he has been degraded and has renounced the episcopate, can validly ordain. L. 761; St. Thomas, Suppl., q. 38, a. 1.

The Supreme Pontiff can provide to a simple priest the faculty of conferring tonsure and minor orders. And this faculty was in fact formerly granted to Cardinal priests toward clerics of their title, and, from the common law now in force, to regular Abbots truly nullius or exempt, with miter and ring, blessed by a Bishop; who nevertheless cannot use it except with Regulars subject to themselves, and more probably also novices. Trent, sess. 23, C. 10, de Ref.; S. C. C., June 26, 1655; Benedict XIV, de Syn., l. 2, c. 11; Suarez, de Rel., t. 4, l. 2, c. 29; Bizzarri, Collect., ed. 1885, p. 138; Honorante, Prax., p. 7.

Yet they commonly deny this concerning the presbyterate, as concerning a most excellent ministry, which must be imparted only by a Prince of the Church having supreme faculty, as a Bishop is. St. Thomas, Suppl., q. 38, a. 1.

Therefore the question is about diaconate and subdiaconate; some affirm, others deny, but others probably deny concerning diaconate, whose ministry is immediately ordered to touching the Body of Christ, by distributing it to the faithful, while they affirm concerning subdiaconate, because its duty does not have so immediate a relation to the Body of Christ. Nor does St. Thomas, Suppl., q. 38, a. 1 ad 3, seem to oppose this doctrine. There the holy Doctor excludes major orders which have always been held in the Church as sacred, as is inferred from his words, since he speaks of orders which have immediate relation to the Body of Christ. But it is known that the order of subdiaconate was not counted among the sacred orders except in the eleventh century by Urban II, as is had in C. A multis, de aetate et qualitate praefic.; nor does the subdiaconate have an immediate relation to the Body of Christ, as St. Thomas speaks; for only priests can confect the Eucharist, and only deacons can carry or minister it. - L. 760-766; Giraldi, p. 1, s. 105; Langonius, de Bulla Innocentiana; E. M.

Those who affirm concerning diaconate rest chiefly on the Constitution Exposuit, Apr. 9, 1489, by which Innocent VIII grants to the Abbot General of the Cistercian Order and to the Abbots of four monasteries of the same order the faculty of conferring on their religious subjects the Orders of subdiaconate and diaconate. But the authenticity of such a concession is not certainly established.

893 Can any Bishop licitly confer orders? - For licitly conferring and receiving orders it is required that the one to be initiated, even with first tonsure, be ordained by his own Bishop, or by another, but with his permission. Therefore a Bishop cannot licitly ordain except subjects, either by reason of origin, or by reason of domicile, or by reason of benefice, or by reason of familiarity, and indeed by reason of the necessity of dioceses. C. Cum nullus 3, de Temporum ordin. in 6; C. Eos qui 2, e.t.; Trent, sess. 23, C. 3, 8, 9, de Ref.; Pius X, Encyclical Letter to the Bishops of Italy, July 28, 1906; L. 760, 769, 771.

By reason of origin, if namely they were born in his diocese. But one who is born somewhere by chance must be ordained by the Bishop of the domicile of his father, unless the father afterward contracted domicile there where the one to be initiated was born; or by the Bishop of the place where the father was born, if the father at the time of the birth of the son had domicile nowhere. But if the son is illegitimate and not legitimated, the domicile of the mother is attended to. But exposed infants whose parents are unknown are judged natives of the place in which they were exposed. Finally, neophytes are judged natives of the place in which they were baptized. Paul III, Constitution Cupientes, March 31, 1542. But no account is taken of baptism under condition. Kenrick, tr. 20, n. 15. - Honorante, Praxis Secr. Urb. Vic., c. 1, note 9; Schmalzgrueber, l. 1, p. 3, tit. 11, n. 37, 38; Giraldi, p. 2, s. 96; L. 760, 770, 772, 773.

By reason of domicile, only he is to be judged a subject as regards orders who comes somewhere with the intention of remaining there perpetually, and proves this intention either by habitation of ten years, or by building a house with the carrying over of the greater part of his goods, while remaining there at the same time for some notable time; and he must swear that he then has this intention. Innocent XII, Constitution Speculatores, Nov. 4, 1694; L. 760, 770, 773, 778; Lucidi, Visit. sacr. lim., c. 2, n. 88, 91.

From the more recent Decree of the S. C. C., July 20, 1898, a cleric legitimately excardinated in perpetuity from his own diocese by legitimate document, and legitimately incardinated in another diocese, namely by written document, with the oath prescribed by Innocent XII having been taken, and in perpetuity, and with suitable documents having first been obtained from the dismissing Bishop concerning birth, morals, and studies, can indeed be promoted to orders by the Ordinary of the new diocese.

Likewise a layman can obtain letters from his own Ordinary, by force of which, dismissed from his own diocese, as an extra-diocesan he can become proper to a benevolent receiving Bishop, and by this title be promoted by him to clerical tonsure and to sacred orders, provided however that: 1. Dismissal by his own Bishop is granted from a just cause, in writing, and for a determined diocese; 2. Acceptance is made, with the rules established for incardinating clerics observed, and with the Decree Vetuit, Dec. 22, 1905, also observed as regards pupils dismissed from seminaries; 3. The oath is taken according to the path of the Constitution Speculatores before clerical tonsure. S. C. C., Nov. 24, 1906.

By reason of benefice, it does not suffice that someone is immediately going to receive a benefice from some Bishop, so that he can be ordained by him or receive first tonsure; but it is required that the benefice actually be possessed, and of itself suffice for suitable sustenance without the supplement of patrimony. One who has a benefice in two dioceses can be ordained in either. C. Cum nullus, de Temp. ord. in 6; L. 760, 770, 774, 776, 777.

By reason of familiarity, so that a Bishop, but not merely a titular Bishop, can ordain someone, it is required that for three years he has maintained him with himself in his actual service, and that within a month he confer on him a benefice sufficient for suitable sustenance, so namely that the one to be ordained, when the familiarity ceases, may have from which he can live. Therefore it matters little in what diocese the benefice is placed; and, if the one to be ordained has a benefice or patrimony, this obligation of conferring a benefice on him ceases. Nor does it matter that he does not dwell in the buildings of the Bishop, provided he lives in the place where the Bishop is or nearby. - Trent, sess. 14, C. 2, de Ref.; sess. 23, C. 9, de Ref.; Innocent XII, Constitution Speculatores; L. 760, 770, 778, 780; Giraldi, p. 1, s. 97.

The one to be ordained can choose whichever he wishes among these various Bishops, and then vary in each order. But he who is chosen cannot ordain him without testimonial letters of the Bishop of origin, of domicile, and of that place in which perhaps someone has stayed at that age and for so long a time, namely about six months morally continuous, that he could have contracted a canonical impediment. L. 789. But if there is question of those to be promoted who were formerly assigned to military service, testimonial letters are necessary as often as they have stayed in some diocese at least for a trimester morally continuous. S. C. C., Sept. 9, 1893; Jan. 26, 1895; June 25, 1904; S. C. Disc. Reg., Nov. 27, 1892. And if they cannot obtain the aforesaid testimonial letters from the Ordinaries of places, then, after faculty of the Holy See has first been obtained, they are to be admitted to taking a supplementary oath for the time in which they were assigned to military service. Holy Office, March 12, 1896. Testimonial letters; namely not given generally, but for receiving orders; and therefore they must bear witness concerning the requisites for receiving orders, concerning birth, age, morals, and the absence of any canonical impediment. Those to be ordained by the Bishop of benefice, if they are going to return to their own diocese, must be examined by the Bishop of domicile before the granting of testimonial letters. Trent, sess. 23, C. 8, de Ref.; Innocent XIII, Constitution Apostolici ministerii, § 5; Benedict XIII, Constitution In supremo; S. C. C., Aug. 8, 1733.

It is grave to confer orders or tonsure on the subject of another without express consent, or without dimissorial letters of his Bishop, Trent, sess. 7, C. 10, 11, de Ref.; sess. 14, C. 2, de Ref.; sess. 23, C. 10, de Ref., or of his vicar general when the Bishop is acting for a long time in remote places, C. 3, de Temp. ordin. in 6, or of the capitular vicar after a year of vacancy, or within the year, but only on those constrained by reason of a benefice already received or to be received; i.e., either already obtained, or if they have been elected to it. Cf. Trent, sess. 21, C. 2, de Ref.; Lucidi, C. 2, n. 72. A neighboring Bishop can also ordain the subject of another if his own Bishop has been declared suspended by public sentence. C. Eos qui 2, de Tempor. ordinat. in 6. - A Bishop is bound by himself to confer orders on his own subjects; yet when a just cause intervenes, of sickness or another similar cause, e.g., absence, it is lawful for him to dismiss them to another Bishop. But the cause why the proper Bishop does not ordain must be expressed in the dimissorial letters. Trent, sess. 7, C. 11, de Ref.; sess. 23, C. 3. But they can be given to any Catholic Bishop, S. C. C., March 16, 1624, except to one who has renounced the episcopate, if he has yielded both the place and the dignity, C. 1, de Ordin. ab Episcopo, qui renuunt. And if they have been given by name to one in favor of the one to be ordained, it is open to him, with that one passed over, to approach another. L. 788. But they are had as in the manner of a grace made; therefore they do not expire when the right of the one giving is resolved, L. 787, nor are they suspended when he is suspended, unless they were given for a definite time or were revoked. - Lugo, Resp. Mor., l. 1, d. 32; E. M.

The praised Decree Vetuit of the S. C. C., Dec. 22, 1905, His Holiness Pius X established and decreed: "1. That in the future no local Ordinary admit into his Seminary a subject of another diocese, whether cleric or layman, unless he has first asked by secret letters from the proper Bishop of the petitioner and has learned whether this man was formerly dismissed from his Seminary. But if this is established, omitting judgment about the causes or determination whether the other Bishop acted justly or unjustly, let him bar entrance into his Seminary to the one asking. "2. But those who were admitted in good faith, because they kept silent that they had previously lived in another seminary and afterward were dismissed from it, as soon as this condition of theirs is known, are to be admonished to depart. But if they wish to remain, and this is permitted to them by the Ordinary, by that very fact they remain ascribed to this diocese, with the canonical rules for their incardination and ordination nevertheless observed; but once advanced to the priesthood, they are prohibited from returning to the diocese from whose Seminary they were dismissed and from having a stable domicile there. "3. Likewise, since almost a similar reason holds, those who, dismissed from Seminaries, enter some religious institute, if they leave it after they have been initiated in sacred orders, are forbidden to return to the diocese from whose Seminary they were dismissed. "4. But those dismissed from some religious Institute are not to be admitted into a Seminary unless the Bishop has first, by secret letters, sought information from the moderators of the same Institute about the morals, character, and ability of those dismissed, and it is established that there is nothing in them which is less suitable to the priestly state. Cf. here n. 279 bis. "Finally let Bishops remember that it is not lawful for them, in their own name, to impose hands on anyone who is not subject to them in that way and by one of those titles which are established in the Constitution Speculatores of Innocent XII and in the decree of the S. C. of the Council which begins A primis, on July 20, 1898. And likewise no one can be ordained who is not useful or necessary for the church or pious place for which he is assumed, according to the prescriptions of the holy Council of Trent in chap. 16, Sess. 23, de reform."

894 What of Regulars? - The things which precede, with special indult excluded, have place also in pious Congregations in which only simple vows are pronounced. S. C. EE. et RR., May 6, 1864; A. S. S., vol. 1, p. 366. Yet they are to be proposed by their own moderators. Leo XIII, Bull Conditae, § VI.

But Regulars of solemn vows from C. Cum nullus 3, § fin., de Temp. ord. in 6, must receive orders from the Bishop in whose diocese the monastery is where they are then staying. The Sacred Congregation by mandate of Clement VIII decreed that if that Bishop does not have an ordination, then the superior can give dimissorials to his subjects to any other Bishop whatever; nevertheless it is there prescribed to Regulars that they not deliberately defer the ordinations of their subjects to that time when the diocesan Bishop is not going to have an ordination or is going to be absent. And Benedict XIV established that if the diocesan Bishop is absent or is not going to have an ordination at the next legitimate established time, a religious cannot be ordained by another unless he shows an attestation of the vicar general, chancellor, or secretary of the same Bishop; otherwise both the one ordaining and the one thus ordained incur the censures and penalties which they incur who are ordained by some Bishop without dimissorials. Likewise he established that such a Regular must be examined by the ordaining Bishop; and that privileges of some Order, e.g., of the Society of Jesus, Gregory XIII, Sept. 22, 1582, that its religious be ordained by any Bishop, must be by name, not by communication. When the See is vacant, "within a year the Chapter can well grant permission to Regulars bringing dimissorials of their superiors, that they be ordained by some Bishop." L. 788. Yet a Bishop can ordain religious without formal examination by acquiescing in the testimony of their prelates, but he can also well examine them if he wishes, unless they have a special privilege. Benedict XIV, Constitution Impositi nobis, Feb. 27, 1747; Kenrick, tr. 20, n. 26. "Whoever in the City, whether from the secular clergy or from the regular, will be initiated in sacred orders, all without anyone excepted, every contrary privilege having been extinguished, shall undergo the test of doctrine in the Curia of Our Cardinal Vicar." Pius X, Motu Proprio Sacros. Trid. Syn., July 16, 1905.

From the aforesaid Motu Proprio of Pius X Sacros. Trid. Syn., July 16, 1905, "whoever from the number of ordinands shall have obtained a degree in Theology in some Pontifical University is decreed exempt from undergoing the test about theological matter." "By Motu Proprio we will and command that in Italy and the Islands subject to Italian dominion, all Religious, whether belonging to Institutes of simple vows or to those of solemn vows, are not to be promoted to sacred Orders before they have been proved suitable by the Bishop of the place through a diligent examination of doctrine; with any contrary privilege removed for this effect alone, even one worthy of most special and individual mention, and with any contrary custom abrogated, even centenary and immemorial, which we also prohibit from being introduced in the future." Pius X, March 19, 1906. This privilege of receiving orders without previous examination, exclusively proper to the Society of Jesus, therefore was revoked for Italy. - Constitution Pium of Gregory XIII; Constitution Quantum of Paul V.

Regulars of religious orders in which solemn vows are emitted, during the triennium of simple vows, can be ordained by the Ordinary of the place; yet during that triennium after the novitiate and before solemn profession, it is not lawful to grant them dimissorials except for first tonsure and minor orders. S. C. super Stat. Regul., June 12, 1858; S. C. EE. et RR., Jan. 20, 1860; A. S. S., vol. 1, p. 358 ff.

Whether novices are to be ordained by the Bishop of the place of novitiate, or by the Bishop of origin or domicile? - Suarez and Henriquez hold that they are to be ordained by the Bishop of origin or domicile. Sanchez and Delbene judge that they can well be ordained by the Bishop of the place where the novitiate is. "Each opinion is probable..., provided the novice has already remained in the novitiate for a notable time; and takes an oath there of remaining perpetually, insofar as it is in him." L. 765. - Benedict XIII, Constitution In suprema, Sept. 23, 1724; Benedict XIV, Constitution Impositi nobis, 1747, Inst. 23, n. 8; L. 768, 788, 792; A. S. S., vol. 23, p. 629 ff.; E. M.

895 Can a Bishop confer orders, or at least first tonsure, on his own subjects outside the diocese? - Resp. In the negative as regards orders, unless by permission of the Ordinary of the place. As regards tonsure, the first opinion denies, because from Trent it is forbidden to Bishops to exercise pontificals in another's diocese without permission of its Ordinary. And to confer first tonsure is a pontifical function. The second opinion affirms, because, since it is the more common and more probable opinion among theologians that tonsure is not an order, therefore it can well and customarily be conferred privately without pontifical insignia, for which permission of the Bishop of the place is not required. L. 256.

896 What is required for validly receiving orders? - For validly receiving ordination it is required and suffices that one be a baptized male. Therefore a woman is incapable of orders, and a hermaphrodite in whom the female sex prevails, and likewise one not baptized. On the contrary, infants, the perpetually insane, the blind, the mute, those deprived of hands, etc., are validly ordained, although by natural law they are irregular. Yet St. Thomas says that boys before the use of reason cannot validly receive the episcopate. - C. Tuae litterae, un., de Cler. per salt. prom.; Benedict XIV, Constitution Eo quamvis, § 20; L. 781, 782; St. Thomas, Suppl., q. 35, a. 3; q. 39, a. 1, 2; Lugo, Resp. Mor., l. 1, d. 31; E. M.

897 What is required for the licit reception of orders? - There is required 1. divine vocation, the state of grace, since order is a sacrament of the living, and probity of life. Cf. 166, 168. "Since in any order," says St. Thomas, Suppl., q. 36, a. 1, "someone is constituted a leader of others in divine things, one who approaches orders with consciousness of mortal sin sins mortally as presumptuous. And therefore holiness of life is required for order by necessity of precept, but not by necessity of the sacrament. Hence if an evil man is ordained, nevertheless he has order, though with sin... The ordained must shine with a good conscience as regards God, and with good reputation as regards men." For through the sacred ministry they are made mediators between God and the people. Hence consequently one promoting the unworthy sins gravely, "especially since this turns to the detriment of the Church and of divine honor." St. Thomas, Suppl., q. 36, a. 4.

Therefore spiritual exercises are altogether suitably put before the reception of orders; and they are in fact prescribed for clerics to be assumed to sacred orders in Italy and the adjacent islands. Innocent XI, Oct. 9, 1682; Clement XI, Feb. 1, 1710; Ferraris, Bibl., v. Exerc. spirit.; Benedict XIV, Not. 104. - And, so that there may be proof of this probity of life, the names of those who are to be assumed to individual major orders are to be proposed publicly in the Church; and those who are promoted to minor orders must obtain good testimony from the pastor and from the teacher of the school in which they are educated. Besides, the Bishop is bound to investigate the morals of those to be ordained and the other qualities required in them. Trent, sess. 23, C. 5, 7, de Ref.; sess. 22, C. 2, de Ref.; sess. 24, C. 1, de Ref.; E. M.

From the Norms of the S. C. EE. et RR. for Italy, Jan. 18, 1908, immediately before ordination those to be ordained must make spiritual exercises for ten days before major orders, for five before minor orders. - From the aforesaid Norms the Bishop must seek information from pastors and from Superiors of Institutes in which they stayed before they entered the Seminary, then from members of the Tridentine Commission, from the Rector and from the Professors of the seminary. If the pupils are extra-diocesan, the Bishop will send their petitions, together with his own judgment concerning ordination, to their Ordinary, who will either dispatch dimissorial letters or summon the pupils for sacred ordination after he has taken suitable information, as was said above. - Cf. here n. 893 at the end. Decree Vetuit.

898 There is required 2. that the one to be ordained not be a neophyte, servant or slave, mutilated in some member, of notable infamy, or such as would impede the execution of the order, a hermaphrodite, illegitimately born, a homicide, infamous, or irregular in any way, suspended, excommunicated. - 1 Tim. 3:6; L. 782, 784; St. Thomas, Suppl., q. 39, a. 3, 6; E. M.

899 When can a married man be initiated in sacred orders? - It is certain that without the permission of the wife it is not lawful for a married man to receive sacred orders, nor even first tonsure. C. Nullus, ult., de Temp. ord. in 6; Extravag. Antiquae, de Voto. But a married man can licitly be promoted to sacred orders if from a just cause he has made perpetual divorce from his wife, from the sentence of a judge, C. Agathosa, caus. 27, q. 2, or from permission of the wife, provided she herself vows chastity, C. Coniugatus 5, de Convers. coniugat., and provided the permission is express and altogether spontaneous, C. Consuluit, e.t.

But more truly the wife is not bound to profess Religion, C. Coniugatus cited, unless the husband is assumed to the episcopate, for then the wife must altogether enter Religion, C. Sane 6, de Convers. coniug.; and likewise unless the husband became a religious, and the wife was young or suspected of incontinence, C. Cum sis 4, e.t. - But does the woman of this man promoted to sacred orders, if she emitted a simple vow of chastity, validly contract marriage after the death of the husband? The first opinion denies, from C. Quia sunt 10, D. 28, where it is said of such a marriage: Those who have been joined badly are to be separated. The second opinion affirms; for although separation of the aforesaid spouses is prescribed as a penalty for the crime admitted, nevertheless it is not declared that the marriage is null. - L. 812, 826, 969; St. Thomas, Suppl., q. 53, a. 4; Schmalzgrueber, l. 3, t. 32, n. 19 ff.; Benedict XIV, de Syn., l. 13, c. 12, n. 7 ff.

900 There is required 3. an intention of being clerical, Trent, sess. 23, C. 4, de Ref. It is certain and common that he who receives major orders and does not intend to receive the priesthood does not sin gravely, Trent, ib.; and it is probable that there is no sin, because by no law is it prescribed to ascend to superior orders. C. Is qui, de Fil. presb. in 6. - But he would sin who would receive first tonsure or minor orders with the intention of escaping the lay forum, and afterward, when fear of lay judgment had ceased, of returning to the world, Trent, ib. - L. 783, 785; Sanchez, tr. 9, c. 2, n. 88; E. M.

901 There is required 4. that he be confirmed. Trent, sess. 23, C. 4, de Ref. But is this required under grave precept? Some affirm, others judge that this is not of precept, but of counsel, others commonly and more probably say that it is required under light obligation because of light disorder. L. 786. "By congruity," says St. Thomas, Suppl., q. 34, a. 4, "the character of order presupposes the character of confirmation, and not by necessity." Nevertheless the S. C. C., Sept. 27, 1601, declared that one initiated in first tonsure and minor orders before confirmation was received had been "badly promoted, had acquired a benefice less legitimately, and needed a new provision, nor could he ascend to sacred orders unless with a previous dispensation of the Apostolic See." Benedict XIV, Constitution Eo quamvis tempore, § 19.

902 There is required 5. that, besides testimonial letters, cf. 893, he have dimissorial letters of his own Bishop, if he is ordained not by his own Bishop but by another, when a just cause stands. Trent, sess. 14, C. 1, 2, de Ref.; L. 787, 789. Exempt Regulars must have dimissorials from their Prelates, namely Generals or Provincials. For by these letters the Bishop or Prelate, by force of his jurisdiction, deputes or asks another to confer orders on his subject. L. 788; E. M.

Poles cannot be ordained in Italy without authentic testimonial letters of their own Ordinary; and they cannot be recommended to Bishops of North America without permission of the S. C. de Prop. Fide. S. C. de Prop. Fide, May 2, 1898.

903 There is required 6. an examination of suitable knowledge, according to the order which is received. The Bishop is bound by himself or through others to examine those to be ordained, although he sends them to another Bishop to be ordained, unless from elsewhere he is certain of their suitability. Reg. 31, Iur. in 6; Trent, sess. 6, C. 11, de Ref.; sess. 14, C. 3, de Ref.; sess. 23, C. 3, 7, 12, 14, de Ref.; L. 790, 792. If those to be ordained were sent to a foreign Bishop, if by another Bishop, the one ordaining can examine them again; if by a Regular Prelate, he must examine them again. S. C. C., Jan. 16, 1595; L. 787; Lucidi, n. 75 ff.; Benedict XIV, Not. 23, n. 8. - Cf. here 894.

From Trent, sess. 23, CC. 4, 5, 11, 13, 14, 15, de Ref., for first tonsure it is required that they know the rudiments of faith, likewise reading and writing; for minor orders, that they at least understand the Latin language; for subdiaconate and diaconate, that they be "instructed in letters and in those things which pertain to exercising the order"; for priesthood, that "after diligent examination has preceded, they be approved as suitable for teaching the people those things which it is necessary for all to know for salvation, and for ministering the sacraments." Therefore those to be ordained priests must know those things which pertain to the sacrifice, to the Communion and Viaticum of the faithful, to baptism, and to extreme unction, of which they are ministers. But concerning the sacrament of penance, so much knowledge is not required as in a confessor, but they must at least have some knowledge concerning the more obvious matters for cases of necessity in which they are bound to receive Confessions. L. 791; St. Thomas, 4, dist. 23, q. 1, a. 3, q. 2. Yet the Bishop is not prohibited from requiring greater knowledge from his subjects than is assigned by Trent. L. 792. Those who have professed a Religion of merely contemplative life are to be treated more benignly. L. 791; St. Thomas, loc. cit., ad 1. On the contrary, greater knowledge is required in priests who are to have the care of souls, since "such knowledge is required in him who is to be promoted to orders... more or less, according as his office extends to more or fewer things." St. Thomas, Suppl., q. 36, a. 2. Far greater knowledge still is required in Bishops. For "it belongs to the higher priests, namely Bishops, to know even those things which can cause difficulty, and so much the more as they are placed in a higher grade." St. Thomas, Suppl., q. 36, a. 2. As regards the knowledge required in a Bishop, cf. 203. "Those professed both of solemn vows and of simple vows are not to be admitted by local Ordinaries to sacred orders, unless, besides the other things established by law, they present testimonial letters that they have devoted at least one year to sacred theology, if there is question of the subdiaconate; at least two years, if of the diaconate; and as regards the priesthood, at least three years, with the regular course of other studies having first been completed." S. C. EE. et RR., Nov. 4, 1892. Cf. here 894, 909.

Moreover, a fourth year is afterward to be added: the years must be complete, truly academic, and truly scholastic; and a regular course of other studies imports studies duly completed, both philosophical, together with other accessory disciplines, and of humane letters for five years, of which at least four years, besides primary instruction, must be completed before entrance into the novitiate.

Superiors, in testimonial letters, must expressly declare and attest the following: 1. as regards the theological curriculum, that the candidate, from such a year, month, and day, to such a year, month, and day, and in such a school, duly applied himself to the theological studies necessary for the sacred Order to which he is presented, and in the final trial or examination was found suitable; 2. as regards the lower studies to be put before the same curriculum: a) that the same candidate, after the studies of primary instruction were duly completed, completed in full the studies of humane letters in such a school, and for so many academic or scholastic years, having successfully passed the final trial; b) that the aforesaid candidate, after the studies of humane letters were rightly completed, completed in full the philosophical curriculum in such a school, and for so many academic or scholastic years, and successfully passed the final trial. S. C. de Relig., Sept. 7, 1902.

From the Norms of the S. C. EE. et RR. for Italy, no one, although he has the prescribed age, can be promoted to the subdiaconate before he has devoted himself to theology in the third year; to the diaconate before Easter of the fourth year of theological study; and to the priesthood before the end of the same year. Cf. 909. For the effect of sacred ordination, the years of studies must be complete, namely, the course of nine months must have been completed, and the final trial successfully passed. S. C. Cons., March 24, 1911.

Those who are prone to the errors of modernism are to be excluded from sacred orders. The oath is to be taken according to the Motu Proprio Sacrorum Antistitum, and it is enough that it be made before the order of subdiaconate. But the Ordinary, from a necessary or useful cause, can require it also before each of the other orders. S. C. Cons., March 24, 1911.

Pius X, in the Letter to the Italian Bishops, July 28, 1906, says that Bishops must promote, as the Tridentine prescribes, according to the necessity of the dioceses, selecting only those who are truly suitable.

The print's appendix has more on this paragraph: [Concerning Interruption of Studies](/manuals/bucceroni/concerning-interruption-of-studies). (ed.)

904 There is required 7. that one be ordained through the due intervals of times. It is more probably lawful to confer first tonsure with some minor order, since first tonsure is not an order; Rome excepted. Lucidi, C. 2, n. 119. Between one minor order and another some time is required, which was not determined by Trent, sess. 23, C. 11, de Ref.; and in this the Bishop can well dispense, if from some cause something else seems expedient to him. From minor orders to the subdiaconate there is required under grave obligation the space of one year, unless necessity or the utility of the Church, in the judgment of the Bishop, demands otherwise. Trent, ibid., of the Church to which the cleric is ascribed. From the subdiaconate to the diaconate the space of a year is also required; nevertheless, for dispensing with this, any reasonable cause suffices, in the judgment of the Bishop. Trent, sess. 23, C. 13. From the diaconate to the priesthood there is required at least the space of a year, unless, on account of the utility and necessity of the Church, something else should seem good to the Bishop. Trent, sess. 23, C. 14. These words the S. C. C. declared are to be understood disjunctively, so that even utility alone is sufficient, in the judgment of the Bishop. But it is much more grave to receive two sacred orders on one and the same day, Trent, sess. 23, C. 13, or minor orders together with the subdiaconate, as is shown by common custom itself. Cf. C. Cum 2, C. Innotuit 3, de Eo qui furtive; L. 775, 780, 789, de Priv. 59; A. S. S., vol. 25, p. 587; E. M. "The remission of intervals, for the causes expressed by the Council, belongs to the ordaining Bishop as regards Regulars receiving orders from him, but not to Regular Superiors. The Bishop himself, nevertheless, concerning the causes for remission, is bound to give credence and deference to the testimony of the Regular Superior." S. C. C., Sept. 12, 1603; Benedict XIV, Inst. 57, n. 1.

Leo XII granted to the Society of Jesus the privilege of receiving orders without any observance of intervals. Brief Plura inter, July 11, 1826. Clement VIII granted to the Congregation of St. John the Evangelist in Lusitania the same dispensation from intervals. Ferraris, v. Interstitia, n. 14-16. Cf. here n. 906.

905 There is required 8. under grave obligation, that first tonsure be received before minor orders, and the lower order before the higher. C. Tuae, un., de Cler. per salt. ord. But if someone were to receive the episcopate before the priesthood, he would receive even that invalidly. L. 793; Trent, sess. 23, de Ref., C. 11; Pius VI, Bull Auctorem fidei, n. 51.

906 There is required 9. that one be ordained at the due time. Major orders can be conferred only on the Saturdays of Ember days, on the Saturday before Passion Sunday, and on Holy Saturday; and under grave obligation they are to be conferred within Mass. From a just cause the one ordaining is permitted to defer part of the ordination to the following Sunday, with the fast of Saturday continued by him and by those to be ordained. C. Litteras 13, C. Dilectus 15, de Temp. ord.

Minor orders can be given on any feast of precept, in the present, or before the reduction, if they are conferred on one or two, or even several, provided a general ordination does not seem to be taking place. Pont. Rom.; C. De eo 3, e.t.; S. R. C., March 16, 1833. Minor orders can also be conferred publicly on Wednesday before the Saturday of general ordination, and also on Friday of the general ordination of Ember days, provided there is custom, which Palaus, Salm., Barbosa, with others, testify has already been received. It is fitting to confer them in Mass; and they ought to be conferred before noon, Pont. Rom.; S. R. C., Nov. 12, 1831, Marsor., ad 1, unless there is an immemorial contrary custom. S. C. C., April 13, 1720. The consecration of a Bishop can take place on any Sunday, C. Ordinationes 1, 5, C. Quod die, Dist. 75, and on the birthdays of the Apostles, or, by special indult of the Supreme Pontiff, on other feasts of precept, even suppressed ones; and at the third hour of the day. Pont. Rom.; S. R. C., April 4, 1913. First tonsure can be conferred on any day and hour, even in the evening. "I. Since the Evangelists are equated with the Apostles in liturgical matters, it is asked whether episcopal consecration can take place on the birthdays of St. Luke and St. Mark? II. Whether it can take place on the feast of St. Barnabas the Apostle? III. Whether a special indult of the Supreme Pontiff is required for episcopal consecration to be carried out on festive days within the week a) which are still of precept and therefore are equated with Sundays, b) or also which were formerly of precept, that is, on suppressed feasts? Resp. To I and II: In the negative. To III: In the affirmative to both." S. R. C., April 4, 1913; A. A. S., vol. 5, p. 186.

Regulars can, by license of their prelates, be ordained outside the times by force of the privilege granted to them by Gregory XIII, Clement VIII, Urban VIII, and Benedict XIII. Conc. Rom., t. 5, C. 2; Benedict XIV, Notif. 23, n. 5. Outside the times, namely, on a Sunday or festive day of precept; of precept before the reduction. S. C. C., Jan. 15, 1689; S. R. C., March 16, 1833, Clarom. Cf. Benedict XIV, Const. Impositi nobis, § 12.

The Society of Jesus specifically has in this matter a privilege which Benedict XIV, loc. cit., affirms does not avail for others to whom it was not directly granted: that, without their students being bound to receive orders from the diocesan Bishop, they can be sent to any Catholic Bishop; likewise, that they can receive sacred orders outside the times and without observing the intervals, even on three continuous Sundays or feast days. L. 794, 797; Lugo, Resp. Mor., l. 1, d. 34; Benedict XIV, de Syn., l. 8, c. 11, n. 3-7, Notif. 23; Honorante, Prax. Secr., cap. 12. Cf. vol. 1, n. 275; E. M.

The Premonstratensians also have the privilege that they may be ordained outside the times, and on three festive days even continuous, by any Catholic prelate. Benedict XIII, Jan. 24, 1730.

A Bishop enjoying an indult to confer orders outside the times and without observing the intervals can use it also toward subjects of others who have dimissorial letters from their Ordinaries. S. C. de Sacram., Aug. 13, 1909.

907 Can Regulars, when they are ordained outside the times, be ordained on any double feast, even if it is not of precept? There are two opinions. The first affirms, because Alexander VI, speaking of those to be initiated through this privilege, said that they could be ordained on three Sundays or doubles. The second opinion denies, because Gregory XIII, speaking of this same privilege, said on Sundays and festive days. St. Alph., 797, says: "This second opinion is safer, and seems more probable; but I do not dare to reject the first, and I say that one must stand by custom, which is the best interpreter of laws." Now custom stands for the second opinion, which is also favored by S. C. C., Jan. 15, 1689. But when the faculty is given of conferring sacred orders on festive days, they can also be conferred on abrogated feasts. S. R. C., Nov. 12, 1831, Marsor., ad 1; March 16, 1833, n. 2705.

But unless there is a special indult that orders may be received on festive days even continuous, orders outside the times are to be conferred on festive days not continuous, but interposed. S. O., March 5, 1712, C. n. 1187.

908 There is required 10. the due place. From Trent, sess. 23, C. 8, sacred orders are to be conferred in the Cathedral church; or, if they are conferred in another place, in the worthier church of the place, as far as can be done. But from S. C. C., Nov. 20, 1594, if the ordination is not general, the Bishop can have it anywhere, even in his private chapel. Orders, however, cannot be conferred outside the diocese without permission of the Ordinary of the place, and then the Bishop can ordain both subjects of others and his own subjects. Trent, sess. 6, C. 5; L. 798. First tonsure and minor orders can be conferred in any place whatever, Pont. Rom. The consecration of a Bishop, apart from an indult and outside the Roman Curia, is to be celebrated in the church to which the Bishop is promoted, or in the province, if this can conveniently be done. Trent, sess. 23, c. 2, de Ref.

909 There is required 11. the due age. For first tonsure it is required that the one to be initiated be endowed with the use of reason, and therefore be at least seven years old. Benedict XIV, Const. Inter sollicitas, 1745, § 19. For minor orders no age is assigned in the law; nevertheless they are usually conferred from the seventh to the fourteenth year. Benedict XIV, ibid. For the subdiaconate the twenty-second year is established, for the diaconate the twenty-third year, and for the priesthood the twenty-fifth year. Trent, sess. 23, C. 13, de Ref. But it suffices that the prescribed year has begun. Trent, sess. 24, C. 12, de Ref. For the episcopate the thirtieth year completed is required, and the same is said for the Cardinalate, although by concession of Sixtus V, Const. Postquam, 1586, Cardinal Deacons can be of the age of twenty-two years. For beneficiaries, however, the fourteenth year is required from Trent, sess. 23, C. 6, de Ref. But, if the benefice is one with cure, the twenty-fifth year is required, at least begun. Trent, sess. 24, C. 12. For a canonry in Cathedrals the twenty-second year begun is required. Trent, sess. 22, C. 4. But for a penitentiary the fortieth year is required. Trent, sess. 24, C. 8, de Ref. In collegiate churches, however, the fourteenth year suffices, since nothing has been established for this in the law. "It is certain, moreover, that Bishops can in no way dispense in age." L. 800. L. 783, 799, 800; St. Thomas, Suppl., q. 39, a. 2; E. M.

Dispensation is given by the Supreme Pontiff. For the subdiaconate it is never dispensed; rarely for the diaconate; frequently for the priesthood, up to one year and a half and some days.

From the Norms of the S. C. EE. et RR., Jan. 18, 1908, for Italy, first tonsure is conferred on pupils who attend the propaedeutic course, minor orders on those who are in the first two years of theology, the subdiaconate on those who have completed the third year of theology, although they have the age prescribed by the Council of Trent, the diaconate not before Easter of the fourth year of theology, the priesthood not before the end of the same fourth year. Cf. here n. 903.

910 There is required 12. that one exercise the order previously received in the church to which he has been ascribed, according to Trent, sess. 23, C. 11, 13, 14, de Ref. But Salm., C. 4, n. 74, think this is not of grave precept, since the words of the Council are more consultative than preceptive. L. 801.

911 There is required 13. according as the Pontifical prescribes, that those to be ordained receive the Eucharist; but this is not under mortal sin, as La-Croix says, 1225. Indeed, those to be initiated to minor orders are not bound to communicate even under light obligation. Priests, however, are more truly bound to communicate under mortal sin, since they truly celebrate with the Bishop. St. Thomas, III, q. 32, a. 2; L. 301.

912 There is required 14. as regards receiving sacred orders, a title of honest support, Trent, sess. 21, C. 2; otherwise the Bishop ordaining or granting dimissorials is himself bound to support the one ordained in sacred orders until that man has a title. C. Cum secundum, de Praeb.; C. Recepimus, de Aetate et qualit. ordin. The ordinary, ecclesiastical title of support can be either poverty or a benefice sufficient for support, according to the synodal assessment of his diocese. By the title of poverty only solemnly professed Regulars are ordained, but not novices. St. Pius V, Const. Romanus Pontifex. For when the solemn vow of poverty has been emitted, there is a certain hope of support from the goods of the community. Leo XIII, Bull Conditae, § VI. The Passionists are excepted. The religious of the Society of Jesus are excepted, who can be ordained after simple vows; and if afterward they are dismissed from religion, the Society is by no means bound to support them. As regards the title of benefice, it is required that the benefice already be possessed peacefully. In the name of a benefice someone can also be ordained under the title of perpetual coadjutorship, or of daily distributions, or of chaplaincy, or of pension, or of perpetual prestimony; but Mass stipends by no means suffice for a title, since they are uncertain. "But he cannot resign that benefice unless mention is made that he was promoted under the title of that benefice; nor is that resignation to be admitted unless it is established that he can live suitably from elsewhere." Trent, sess. 21, C. 3, de Ref.

Besides the ecclesiastical title of benefice and of poverty, there is also the patrimonial title, which is extraordinary, namely, of patrimony or pension. As regards the title of patrimony, not all can be ordained under this title, but only those whom the Bishop judges are to be assumed for the necessity or convenience of his churches. Trent, sess. 21, C. 2, de Ref. Cf. 904. The patrimony must be constituted in legal form, upon a certain and immovable thing, and of its nature fruitful, or quasi-immovable, as in public bonds, S. C. C., June 29, 1704, peacefully possessed, and not burdened by debt or mortgage. By pension, however, a perpetual revenue suffices, even one redeemable, provided that, if it is redeemed, it is applied to the purchase of another revenue or of lands. It also suffices if someone, from his revenues, donates by instrument so many annual gold coins as are sufficient for support.

It suffices that some Count or Community obligate its goods for supporting the cleric. The title of one's own industry does not suffice. Patrimony cannot be renounced without the Bishop's permission, even after the attainment of a benefice sufficient for support. The Bishop's permission, however, suffices if someone either obtains a sufficient ecclesiastical benefice, or from elsewhere has that from which he can live. Trent, loc. cit.; L. 813-824; Benedict XIV, Notif. 26.

There are other extraordinary titles, for which a particular Indult of the Apostolic See is needed. As regards Regulars, there is the title of the common table, namely, for those Regulars who either pronounce no vows, or only simple vows. For secular clerics there is also the title of service of the church, and the title of mission. Collect. S. C. de P. F., n. 1179 ff.; E. M., Suppl. alter., p. 4 ff. They cannot depart from the church and from the mission, and they are supported by the alms of the faithful.

The alumni of the American College of Louvain, clerics of the United States of North America, who by force of the Pontifical Indult of Jan. 2, 1909, are promoted to sacred orders under the title of service of the church, are bound to issue a written promise that they will serve their own diocese faithfully. S. C. Cons., July 29, 1909.

A title can indeed be lost, but then another must absolutely be substituted for the lost title. And Regulars of solemn or simple vows constituted in sacred orders, expelled or dismissed, remain perpetually suspended, "until provision is made for them in another way by the Holy See; and, moreover, they have found a benevolent Bishop to receive them, and have provided for themselves an ecclesiastical patrimony." But those who have voluntarily obtained dismissal, or have been dispensed from simple vows, or are free from them because the time of temporary vows has elapsed, "are not to leave the cloister until they have found a benevolent Bishop to receive them, and have provided for themselves an ecclesiastical patrimony; otherwise they remain suspended from the exercise of the orders received." Decree Auctis admodum, S. C. EE. et RR., Nov. 4, 1892. E. M.

To dispense from the title of sacred ordination belongs to the S. C. C. S. C. Cons., Feb. 27, 1909.

The print's appendix has more on this paragraph: [Concerning Betrothals and Marriage](/manuals/bucceroni/concerning-betrothals-and-marriage). (ed.)

913 There is required 15. from the Decrees of the S. O., Sept. 9, 1875, and Aug. 31, 1904, that clerics to be initiated in sacred orders have first satisfied the active and regular military service to which they are subject. Likewise, from the Decree of S. C. EE. et RR., Nov. 27, 1892, Regulars cannot emit solemn profession, nor receive sacred orders, unless they have first satisfied the active and regular military service to which they are subject. Cf. here n. 277; E. M.

914 There is required 16. as regards Regulars of Religious Orders to be initiated in sacred orders, that they have emitted the profession of solemn vows. But Regulars of Institutes of simple vows cannot receive sacred orders unless "they have already emitted vows which are indeed simple, but perpetual, and have been stably aggregated to their own Institute; or at least have remained for three years in temporary simple vows as regards those Institutes which defer perpetual profession beyond three years," all indults and privileges previously granted being revoked. But when a legitimate cause occurs, dispensation can be sought from the Apostolic See, "that a cleric may be able to pronounce solemn vows, although he has not completed the three years" of simple vows, as regards Regular Orders; "but as regards Institutes of simple vows, that he may be able to emit simple perpetual vows, although the time prescribed by the Constitutions of the respective Institute for the profession of simple perpetual vows has not been completed." S. C. EE. et RR., Nov. 4, 1892. E. M.

915 Whether or how does an ordained man sin who omits the recitation of the prayers which after ordination are imposed by the Bishop by way of penance; and what are those prayers? As regards the omission, the authors do not agree. For some say that he sins gravely, because the matter of the precept is grave. Others hold that he does not sin at all, because the Bishop does not impose a precept. Others finally judge that an omission of this sort is not indeed free from fault, but does not exceed venial sin. This opinion seems more probable. Cf. St. Lig., 289.

As regards the prayers, "for the nocturn of such a day, which the ordaining Bishop is accustomed to impose on subdeacons and deacons, there is to be understood the ferial nocturn, or the first nocturn of the feast or Sunday in the Psalter, according as the ordination was held on a feria, feast, or Sunday." S. R. C., June 27, 1899, Urbis, ad 1. Nevertheless the ordaining Bishop can enjoin another nocturn instead of the nocturn of the day. S. R. C., ibid., ad 2. The psalms with the respective antiphons suffice for such a nocturn, and Ps. Venite exultemus, the hymn, and the lessons are not to be added. S. R. C., July 10, 1903, n. 4042, 4117.

916 Whether or how are newly ordained priests bound to read the three Masses prescribed by the Bishop? They are not bound to apply them according to the Bishop's intention, and therefore they can accept a stipend for them. Nor does a grave obligation to celebrate those Masses appear; nor are they to be said before unobstructed days arrive, since they must be votive Masses: of the Holy Spirit, of the Blessed Virgin Mary, and for the Dead. S. R. C., April 11, 1840; L. ibid.; E. M.

917 To what are priests bound by force of the obedience which they promised to the Bishop in ordination? Benedict XIV explains it thus in the Epistle Ex quo dilectus: "We acknowledge that a priest, by force of this promise, is held bound, among other things, by this law: that he cannot depart from the service of the Church to which he has been assigned without the license of the Bishop." L. 823.

918 Does a cleric, initiated in minor orders, sin if he takes a wife? Speaking per se, it is certain that he does not sin gravely, indeed not even lightly, if he does this from a just cause, for example to quiet enmities or temptations of the flesh, to assist a poor woman, etc.; otherwise he will not be excused from venial sin. For by no law is he bound to receive sacred orders, but he still remains free. Yet he is not without a certain disorder if, after he has devoted himself to divine worship, without sufficient reason he says farewell to the clerical state which he has already professed, and returns to the enticements of the world. If he contracted marriage with one woman and a virgin, wore clerical garments, and was deputed by the Bishop to the service of some church, he would enjoy the privileges of the canon and of the forum, not others. Of the forum in criminal causes, not in others. Pont. Rom., de Ordin. subd.; C. Clerici, de Cler. coni. in 6; Trent, sess. 23, C. 6, 17, de Ref.; L. 783, 785.


Addenda to n. 780

On Military Chaplains, During the Present War

"Military chaplains, while they accompany the army, can, during the war, receive the sacramental confessions of any faithful whatsoever who approach them, and in their favor use all the faculties entrusted to them for the forum of conscience. The aforesaid military chaplains, if perhaps detained in captivity, possess the same power in favor of all captives." S. Poenit., Dec. 18, 1914. Thus indeed by special and express apostolic Authority, notwithstanding anything whatsoever to the contrary. A. A. S., vol. 6, p. 712. Fr. A. LEPIDI, O.P., S.P.A. Master FRANCISCUS FABERI, Assessor of the Vicar of the City
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On Marriage


I. On Betrothals and on the Banns

919 What are betrothals? Betrothals are a voluntary, deliberate, and mutual promise, expressed by a sensible sign, of future marriage between persons capable by law. A promise: true, not feigned; not a purpose, for this induces no obligation. Voluntary and deliberate, namely, with will and deliberation sufficient for grave sin, since betrothals bind under grave obligation. Mutual, for betrothals are an onerous contract, involving the condition: if you shall promise in return. Nevertheless, if the one promising should voluntarily wish to bind himself independently of the promise of the other, and this is certain, betrothals would not be had, nor consequently the impediment of public honesty, but a mere gratuitous promise binding only one party, by force of mere fidelity. It is said, and this is certain, because regularly spouses never intend to bind themselves gratuitously without the condition that the other also bind himself. But acceptance of a promise does not of itself include a promise in return; because anyone can accept the obligation of another without binding himself. Expressed by a sensible sign, for in any contract internal consent does not suffice, but consent externally expressed either by words or signs is required. Hence silence does not suffice for betrothals.

Nevertheless, per se, betrothals would be valid if parents contracted them in the presence of a son who is silent, provided the son internally and positively consents. For since parents, on account of their great love toward their children, are presumed to consult well for them, children are rightly judged to consent to their promise, and thus to express their own consent through the promise of the parents. But if the son internally dissents, "he is certainly not bound to those betrothals contracted by the parents. And I think exactly the same must be said if the son had himself negatively, neither dissenting nor consenting." L. 838. And the same must be said if parents contract betrothals for absent children, and those children, having been informed of the betrothals by the parents, do not contradict, namely, if they truly ratify the betrothals tacitly. Parents, not others; betrothals, not also marriage. Since in this matter the law is special, it is not to be extended. C. Si infantes, un., de Desp. imp. in 6; R. I. 28 in 6. But these things no longer have force after the Decree Ne temere, concerning which we must speak here at the end. Schmalz., 61 ff.; St. Thomas, IV, D. 27, q. 2, a. 2, ad 1; Suppl., q. 43, a. 2, ad 1; L. 831, 836-839.

Between capable persons, that is, those who are prohibited from marriage by no impediment. Therefore betrothals will be null if some impediment obstructs marriage. For when a diriment impediment stands, the thing promised either does not subsist, or is not in one's own power, and therefore there can be no promise of it. But when an impedient impediment stands, the thing promised is illicit, and there can be no promise of an evil thing. Except, unless the promise is not absolute but conditioned, namely, if dispensation is obtained, or is referred to a future time when the impediment ceases, as in betrothals of the prepubescent, or betrothals against the will of parents, where their dissent ceases. Moreover, no solemnity of law was commonly required for their validity, and neither the civil power nor local Ordinaries can attach it. S. C. C., July 8, 1865; March 23, 1878. Commonly. For in order that betrothals be valid in Spain and in Latin America, they had to be contracted by public writing. S. C. C., Jan. 31, 1880; S. C. Neg. Eccl. Extr., Jan. 1, 1900. Of future marriage; therefore, where the Decree of Trent was in force concerning marriage to be contracted before the pastor and witnesses, a contract in the present was neither marriage, because the Tridentine form was lacking, nor did it constitute betrothals, because a promise of future marriage was then not had, per se, nor virtually. As marriage contracted by proxy and by letters is valid, so also, per se, betrothals are valid. L. In sponsalibus 18, ff. de Sponsal.; St. Thomas, Suppl., q. 43, a. 1, 2, q. 55, a. 4; Schmalz., l. 4, tit. 1, n. 73-77, 247; E. M. Cf. 923.

But from the Decree Ne temere of the S. C. C., they must be made by public writing, in order that they be valid, signed by the parties and either by the Ordinary of the place, or by the pastor, or by two witnesses. But if both parties or either party does not know how to write, this is to be noted in the writing itself; and another witness is to be added, who, together with the Pastor or local Ordinary, or with the two said witnesses, signs the writing. For validly entering into betrothals, the parties are bound to sign the writing in one context with the pastor or Ordinary, or with the two witnesses; and it does not suffice that the writing, signed by one party with the pastor or with two witnesses, be sent to the other party, who in turn signs with the pastor or with two witnesses; and the date is also to be added, that is, the notation of the day, month, and year.

Here and in marriage, the pastor is the one who legitimately presides over the parish, or to whom in some defined territory the care of souls is primarily committed, or to whom in mission territory the care of souls is universally committed. The special law of Spain extended to Latin America remains abrogated, by force of which a public writing signed by a notary was required for the validity of betrothals. Indeed betrothals are invalid, if the aforesaid form is not observed, both for the external forum and for the internal forum, even if they are confirmed by oath, since the aforesaid form was prescribed for the common good. L. 1, 3, n. 177. But a simple promise of marriage without a promise in return remains valid. For the Decree Ne temere regards only betrothals. Betrothals cannot be contracted except before the local Ordinary or pastor, and not also before one delegated by either. They can, however, be celebrated before any local Ordinary or pastor whatever, provided this is within the limits of his territory, that is, in the proper territory, S. C. C., March 28, 1908, of the same Ordinary or pastor. All Catholics are bound by these decrees, whether they contract among themselves or with non-Catholics. Non-Catholics contracting among themselves are not bound by the aforesaid decrees. Therefore Catholics contracting otherwise contract invalidly, unless something else has been established by the Holy See for some place; but non-Catholics contract validly.

920 Is one who feignedly promised betrothals to another truly promising in return bound to contract marriage? Resp. In the negative. For 1. since the promise was feigned, he cannot be bound by force of the promise, even if it was confirmed by oath. St. Thomas, III, D. 39, q. 1, a. 3, q. 3. 2. "Granted that the one feignedly promising sinned against justice by deceiving the other party, nevertheless he was not bound from justice to put forth true consent, since there was no obligation upon him to enter into the contract, and, on the other hand, the other acquired no right over him from his own consent; therefore afterward he is indeed bound by reason of the deception to repair damages, but he is not bound by reason of the promise to put forth true consent and to contract marriage.

But it must be said otherwise if defloration intervened, because then the one deflowering is altogether bound to marriage, since he cannot then by another way repair the damage sufficiently equivalently." L. 833, 847, l. 3, n. 642. Hence, if a man induces a woman to sin under this condition, that he is going to take her in marriage if she agrees to his desires, then, after the crime has been committed, if not by force of contract, at least by force of unjust damage, according to the very common opinion, he is bound to take her if he can; otherwise it will suffice if he provides for her marriage.

The reason is, "because otherwise, if the deflowerer does not marry the deceived virgin, he will never render her an equivalent, nor repair the damage to be equaled." L. 1, 3, n. 642. And this holds even if the man vowed religion, orders, or chastity, and afterward knew the woman under a true or feigned promise of marriage. For the vow does not oblige, since a wholly notable change has been made, and a very grave obligation of justice has supervened. L. 1, 6, n. 833, 874. Nevertheless the Holy Doctor and others commonly except: 1. If from the marriage a very bad outcome is feared, such as discords, quarrels, scandals, etc. 2. If the man knew the woman, thinking her to be a virgin, but found her corrupted; or if she afterward had relations with another; for if this suffices in marriage so that separation is made, much more does it suffice when marriage has not been contracted. Sporer, 538 ff. 3. If there will be disgrace to the family. L. 849, 851. 4. If the man notably surpasses the condition of the woman, on account of the same reason of family disgrace. L. 1, 3, n. 642-650, l. 6, n. 851; St. Thomas, Suppl., q. 46, a. 2, ad 4; C. B. 1300. Cf. 928.

921 Are betrothals contracted through deceit giving cause to the contract void, even if the deceit is about a quality, for example riches, qualities of body or soul? This is disputed. The first opinion, sufficiently probable, affirms. For this is proper to betrothals, because marriages must be entered into voluntarily by mutual benevolence. The second opinion, more probable, denies. For this is common to any contract, that it is not void except by defect of consent or of object. "But then the deceived party has an action for voiding the contract on account of injury and defect of consent, and this holds even if the deception came from some third party, with the party ignorant." L. 835. "Lessius, etc., probably say that if the matter is intact, as happens in simple betrothals, and the error is invincible in conscience, the deceived party is not bound to stand by the contract, not even after the sentence of a judge." L., H. A., tr. 18, n. 2.

922 Are betrothals entered into through fear invalid by the law itself? If the fear is grave, this is disputed. The first opinion affirms, if the fear is extrinsic and unjust; for they would be valid if the fear were intrinsic, for example if someone promised, fearing lest he be compelled to pay a debt; or just, for then the contracting party would be unwilling irrationally. The reason is that fear dirimently impedes marriage, and betrothals are the way to marriage. The second opinion denies; nevertheless it adds that they can be rescinded by the one who suffered the fear; but if an oath was present, it must be observed until it is relaxed. The reason is that they are not invalid by positive law, which has nothing concerning betrothals; nor invalid by natural law, for fear of itself does not remove consent. "Each opinion is probable, but the first seems to me more probable..., because no one can be obliged to execute an act null in itself, and against which the law resists, such as marriage contracted while such fear endures would be... From these things it is inferred that from betrothals of this sort the impediment of public honesty by no means arises." L. 844.

If the fear is light and gave cause to the contract, the first opinion affirms, which Ballerini calls much more probable; but the second, more common and more probable to St. Alphonsus, denies. The reason is that the other is not judged to have inflicted a true injury, since light fear can easily be repelled. But whether in such a case the one who suffered the fear can rescind the betrothals in conscience, the first opinion, sufficiently probable, denies, on account of the reason just brought forward; but the second opinion, more common and more probable, affirms. "The reason is that since fear gave cause to the contract, so that otherwise it would not have been entered into, the one instilling fear is bound to rescind the contract; hence, just as he is bound to relax the pledge unjustly extorted by such fear, so the one who suffered the fear can revoke the pledge given." L. 844. Sanchez, l. 1, d. 14; l. 4, d. 16.

923 Do words in the present tense among prepubescents, apt for marriage, since this is null by positive law, have the force of betrothals? Resp. Affirmatively, from C. Si infantes, un., de Desp. imp. in 6, C. Tuae nobis, fin., e.t. The reason is that, when acts do not have force in the manner in which they are made, from the interpretative will of those contracting they have force in the better way in which they can, unless someone expressly dissents. But betrothals are contained interpretatively in marriage, unless in reality only the bond of marriage is expressly intended for binding oneself. For betrothals are not had except by a mere presumption of law. Sanchez, l. 1, d. 21, n. 3, 5; Schmalz., l. 4, tit. 2, n. 63; Pignatelli, Cons., tom. 9, C. 133, n. 46. Hence many said the same if adults contracted marriage clandestinely, that is, without the pastor and witnesses, in a place where Trent has been promulgated. But this must be denied altogether. S. C. C., June 8, 1595; Ferraris, v. Matrimonium, art. 2, n. 2; Benedict XIV, Quaest. can. 291, par. Ultimum. "The reason is that when an act is null not now on the part of those contracting, but on the part of itself, because it is against good morals and the law resists it, Trent, sess. 24, C. 1, then such an act produces no obligation." L. 841. Except, on the contrary, unless those contracting clandestinely expressly intend to bind themselves in the way in which they could. Sanchez, loc. cit., n. 6. But if there is question of civil marriage, from the Declaration of Leo XIII, March 17, 1879, where the Decree of Trent, sess. 24, C. 1, de Ref., has been promulgated, whether marriage is intended in the present or in the future, "the impediment of the justice of public honesty is not produced"; and therefore neither is had. E. M.

But after the Decree Ne temere it must be denied altogether that marriage in the present is converted into betrothals for the future. For they are two altogether distinct and quite different contracts. And they remain thoroughly distinct and different from the praised Decree, as is clear from its whole tenor. Indeed, for the validity of each contract, quite different formalities are required. Marriage cannot be contracted validly unless before the pastor or the local Ordinary or a priest delegated by either, and at least two witnesses. Betrothals cannot be contracted except by writing, signed by the parties and either by the pastor, or the local Ordinary, or at least by two witnesses.

924 Are betrothals valid which are entered into before the seventh year by malice, that is, by advertence of reason supplying for age? Resp. Affirmatively, "because, namely, the laws prescribing the seventh year are founded strictly on the presumption that the light of reason does not dawn except when the seventh year has been completed... C. Si infantes, un., de Despons. impub. in 6." Ithur., Cas. 30, n. 25. Therefore all who can licitly enter marriage among themselves can licitly enter betrothals, and prepubescents besides. C. A nobis 8, de Despons. impub.; St. Thomas, Suppl., q. 43, a. 2; Ferraris, v. Sponsalia, n. 15; C. Litteras, de Desp. imp.; C. Ad dissolvendum 13, e.t.; C. Accessit 5, e.t.; L. 14, ff. de Sponsal.

925 Are betrothals contracted between those having a diriment impediment under the express condition "if the Pope shall dispense," once the condition has been fulfilled, valid without new consent? Resp. Affirmatively. For consent perseveres per se until the fulfillment of the condition. Moreover, such consent is in itself honest and licit. Therefore there is no reason why consent must be renewed. L. 843, 859, l. 3, n. 650. But before the condition is fulfilled, they are neither betrothals, nor do they induce the impediment of public honesty. Nevertheless they oblige one to seek dispensation, if the Pope is accustomed to dispense in such an impediment. Therefore the bridegroom would sin if he contracted marriage with the sister of the bride without awaiting the event of the condition. But betrothals contracted with the same woman would be null, since it would be an illicit promise concerning an unjust thing, which does not oblige. If the Roman Pontiff is not accustomed to dispense, the betrothals would be altogether illicit and therefore of no moment, and they would induce no obligation. L. 11, cc.

Nevertheless, in the present, there are several who hold that the aforesaid betrothals are altogether void; and therefore there is no obligation of seeking dispensation. They rely on various Decisions of the Holy See.

Cf. A. S. S., vol. 1, p. 79 ff., 121.

St. Thomas says these things generally concerning betrothals under condition: "But if the said promise is made under condition, it must be distinguished; because either the condition is honorable, as when it is said: I will take you, if it pleases my parents, and then, while the condition stands, the promise stands, and when it does not stand, it does not stand; or it is dishonorable, and this in two ways; because either it is contrary to the goods of marriage, as if I should say: I will take you, if you procure poisons of sterility, and then betrothals are not contracted; or it is not contrary to the goods of marriage, as if I should say: I will take you, if you consent to my thefts, and then the promise stands, but the condition must be removed." Suppl., q. 43, a. 1.

But since, for betrothals to be validly contracted now, it is necessary that they have been contracted by a written act, it is necessary that the aforesaid condition was expressed in the same written act; otherwise the betrothals are altogether null.

926 What and how great is the obligation of betrothals? Betrothals oblige one to enter marriage under mortal sin. For they are an onerous contract in a grave matter. If a term has not been fixed, it will suffice if the one promising fulfills them according to the custom of the region, or when he is required by the promisee. Here it is to be noted that "if the other party, from forgetfulness, fear, shame, or a similar cause, should not ask, as especially happens in women, then the bridegroom is bound of himself, without petition, to contract marriage when he conveniently can... But if the other party, when she can conveniently ask, is silent, then she seems to assent to the delay." L. 845. Therefore one withdrawing can be compelled to marriage, even by a judge through censures; this, however, is rarely expedient because of the danger of an unhappy outcome. C. Requisivit 17, de Sponsal.; L. 846; St. Thomas, Suppl., q. 43, a. 1, ad 2.

Nothing concerning betrothals is had in C. G. But C. I. 53, 54; C. H. 43, 44; C. A. 45, 46; C. B. 1297 deny to betrothals a legal obligation of contracting marriage. Nevertheless, if the promise is duly established, the one withdrawing without just cause is bound to compensate the other for damage, from C. A. and from C. B. 1298; from C. I. and C. H., for expenses which he made on account of the promised marriage. But from C. I. and C. H., compensation must be sought within a year from the day on which the promise was to be fulfilled. By Roman law, one who is bound by betrothals is permitted to renounce the condition or pact, and afterward contract with another. L. Alii 1, C. h.t. But if, without previous renunciation, either the bridegroom or the bride marries another, he is marked with infamy. L. Quid ergo § 3, de His qui notantur infamia. By canon law, there is an obligation not only from fidelity, but also from justice, of contracting marriage, and there is an impediment, impeding marriage with another, and dirimently impeding marriage with blood relatives in the first degree. E. M.

927 Are later betrothals, entered into against a prior pledge, valid, and are they to be fulfilled before the prior ones? "It is certain that if the second bride was conscious of the prior betrothals, marriage must be contracted with the first." If she was ignorant, "the first opinion says that the bridegroom is bound to contract with the second, if he had copula with her..., but the second opinion, more common and more probable, says that the bridegroom is bound to contract with the first, even if copula with the second was present... The reason is that the promise made to the second bride is always null, as being about an illicit thing, since it had been promised to the prior bride; nor does an injury inflicted on another take away the right of this one. And this holds even if the second promise was confirmed by oath." L. 848. Nor indeed is the prior bride bound to yield her right, even if the other would suffer grave damage from defloration, because this woman must impute it to her own crime that she suffers such damage. It is indeed a grave sin, after betrothals have been entered into, to attempt other betrothals, which, as illicit, are also void; for there can be no force of an illicit promise, although both oath and copula intervene. For the oath cannot be a bond of iniquity. Copula cannot take away a right acquired by another. But one entering betrothals with another woman or another man falls from his own right as regards the prior betrothals. And the same judgment is to be made if he makes to another even a mere promise of future marriage. L. ibid.; Sporer, 237; Benedict XIV, Notif. 46.

928 Do sons subject to family authority sin by contracting betrothals and marriage without parental consent; and are these valid in such a case? As regards validity, it is certain that marriage is altogether valid, even without parental consent, and even if they altogether dissent. Trent, sess. 24, C. 1, de Ref. Matr. But as regards betrothals, when parents are unaware and even unwilling, they are never invalid for that cause alone; since from this it is not generally and necessarily had that they are illicit. For the consent of parents is not necessary per se, that is, from the nature of the thing, nor from positive law. The first reason is that every man, in choosing a state and an individual society of life, is of his own right and liberty. The second reason is that from Trent, loc. cit., marriage is valid without the consent of parents. But the same reason holds for betrothals, which are the way to marriage, because, namely, a man in this matter is of his own right. St. Thomas, II-II, q. 104, a. 5; St. Bonaventure, IV, d. 29, a. 1, q. 3. For that cause alone; for from another cause, even by reason of parents, betrothals can be entered into illicitly, if the parents are unwilling reasonably, for example, if the bride or bridegroom is imbued with bad morals, if such a marriage would redound to disgrace of the family, or if grave scandals or dissensions would arise from it. "But in the case in which the son could not enter such a marriage without sin, the authors say that he is not bound to it, even if he had contracted betrothals with an oath; because since this promise would be about an illicit thing, an oath cannot be a bond of iniquity... The authors commonly think the same must be said, namely, that the bridegroom is not bound to fulfill betrothals of this sort with grave injury to his parents, even if he deflowered a virgin, but that it suffices that he dower her... The reason is that the virtue of justice cannot oblige one to an act which cannot be fulfilled without sin... The authors agree, however, that children are excused at least from mortal sin if they contract marriage without the consent of parents from just causes... If a father impedes his son from some marriage without a just cause, then the son is not bound to obey, and the father sins gravely by impeding." L. 849.

The principal difficulty on account of which parents often are unwilling, and there is doubt both whether the parents dissent justly and whether the spouses themselves, after the promise has been made, are obliged, in practice arises from disparity of condition between the two contracting parties. "It is certain that if those contracting, at the time of the betrothals, were not conscious of the disparity, the betrothals are null, provided the ignorance was antecedent; nevertheless they are valid if it was concomitant... If they were already conscious, the authors commonly say that they are bound to marriage." L. 851. And betrothals of a noble man with an ignoble but honorable girl were declared valid. S. C. C., Aug. 28, 1751.

Except 1. if by reason of disparity in nobility disgrace to the family would come from that marriage. "The reason is that the promise is null, since it is about a gravely illicit thing, as something which cannot be fulfilled except with great detriment to the family." L. 851. Surely justice obliges that this detriment not be inflicted on the family. But not just any disparity suffices, "but a notable one is required, for example if a noble man betrothed the daughter of an artisan, mechanic, or farmer." L. 851.

Except 2. if by reason of disparity in wealth scandal is probably feared, for example, hatreds of relatives, etc., "because in that case the bridegroom would sin gravely against charity, and therefore, since to contract that marriage would then be an illicit thing, the promise made cannot oblige to it. And for the same reason Sanchez says, etc., that this must be said even if the bride suffered defloration. And even if, as Sanchez adds, ... there is no disparity between those contracting. I confess indeed that this is the common opinion, and, speaking per se, true, when the son could conveniently avoid scandals of this sort; but if he could not do so without grave inconvenience to himself, it seems to stand in the way of the reason adduced that charity does not oblige with grave inconvenience... Does not the bridegroom perhaps seem about to undergo grave inconvenience if he is forced to omit marriage with the girl with whom he believes he will lead a quiet life, on account of the vehement passion of love by which he feels himself affected toward her? All those authors, etc., indeed judge this to be a grave inconvenience... All the more because scandals of this sort..., once marriage has been entered into, easily vanish, and minds are reconciled." L. 851.

But if no scandals are feared by reason of notable disparity in wealth, nevertheless, because a promise of this sort is prodigal, St. Alphonsus, loc. cit., still thinks that the bridegroom is not bound to marriage. But from the common sense of men, it is certainly not illicit that a rich man contract marriage with a poor woman. Salm., c. 1, n. 82; Sanchez, l. 1, d. 14, n. 2. "Nevertheless," the same Holy Doctor adds, "since the fault of prodigality is not more than venial, any moderate just cause can remove the vice of prodigality." Hence St. Alphonsus adds, "the case can scarcely occur in which the bridegroom is not bound to take her, because some one of these causes will very rarely be lacking."

From C. I. 63; C. G. 148, children cannot contract marriage without the consent of parents before the twenty-fifth year has been completed, if they are males; the twenty-first year, if they are females. From C. H. 45-47, 320, marriage is prohibited to a minor, namely, before the twenty-third year of age, without the consent of the father, or, in his defect, of the mother; but to one of age, without the counsel of the father, or, in his defect, of the mother. From C. A. 49, minors and also those of age who cannot validly oblige themselves by themselves, also cannot validly contract marriage without the consent of the father, or, if he is lacking, of the tutor, or curator and judge. From C. B. 1304, 1305, 1331, he who has restricted capacity for contracting needs the consent of his legal representative; a son before the twenty-first year needs the consent of the father. In place of the father the mother succeeds, but a son declared legitimate does not need her consent. From the defect of consent of this sort, annulment of the marriage can be sought. But where there is truly question of the validity of the marriage itself, all contrary dispositions of civil law are of no force as regards the validity of the marriage itself, if otherwise it is valid by natural and canon law. Trent, sess. 24, C. 1, de Ref. Matr.; L. 849, 859, 851, 877, l. 3, n. 335; St. Thomas, Suppl., q. 47, a. 6; Ithur., Cas. 14, n. 7 ff.; E. M.

929 How are betrothals dissolved? Betrothals are dissolved by mutual consent, just as any contract whose obligation, as regards its stability, does not depend on another law, namely divine or human, as, for example, in marriage and religious profession. L. 854; St. Thomas, Suppl., q. 43, a. 3, ad 5. "Between adults, betrothals are dissolved by mutual consent, even if confirmed by oath, not only validly, but also licitly, if there is a reasonable cause; for otherwise it would be at least venial..., because an oath in favor of a third party, although principally made in honor of God, always includes the condition, if the other accepts, or if he does not remit." L. 855. "But between prepubescents, betrothals are not dissolved unless they themselves become adults, from C. De illis 7, de Despons. impub.... Sanchez, etc., say, moreover, that if one of the spouses dissented before puberty, and persevered in such dissent, the betrothals are dissolved when he comes to puberty. Nevertheless, if he dissented only internally, Sanchez, etc., judge that he can also withdraw in conscience; but Coninck, etc., more probably deny this, both because this benefit of withdrawing is not granted by law except to those objecting, which is certainly understood externally, and because, just as internal consent alone does not suffice for entering into a contract, so also internal dissent alone does not suffice for dissolving a contract." L. 856; Schmalz., l. 4, tit. 2, n. 32, 40-43. "Moreover, it is certain that he is an adult who by the habit of the body shows puberty, and can now generate." C. Puberes 3, de Despons. impub.

Betrothals are likewise dissolved if a notable change occurs or is discovered which, if it had been foreseen, the betrothals would not have been contracted, or which, if it supervened, would now be sufficient for rescinding them. The reason is that spouses are judged to be obliged under this understood condition. A change of this sort would be had if a diriment impediment is discovered; if grave enmity or hatred should supervene or be discovered between the spouses themselves, or the parents or blood relatives; grave infirmity, for example leprosy, consumption, syphilis, etc.; great debts or grave danger of fortune, reputation, etc. L. 863, 865; St. Thomas, Suppl., q. 43, a. 3, ad 3.

Betrothals are likewise dissolved if one party preferred to enter a more perfect state of life. St. Thomas, loc. cit. For they are judged to have been contracted also under this tacit condition. But if religious profession dissolves even ratified marriage itself, much more betrothals. Finally, betrothals are dissolved by the authority of the Supreme Pontiff, when a just cause intervenes, as is clear from the practice itself of the Church. A. S. S., vol. 15, p. 587.

930 Is a party laboring under a hidden defect sufficient for dissolving betrothals bound to manifest it before betrothals, or, once they have been contracted, before marriage? If the defect would render the nuptials pernicious, as infamy, leprosy, syphilis, etc. would be, he is bound to manifest it or to desist from the nuptials.

And the same must be said if the bride, from intercourse had with another, is pregnant, because then there is present the danger of damage to the bridegroom, namely, that he might have to support another's offspring, and that offspring might be counted among his own heirs.

But if the defect would only render the nuptials less desirable, as, for example, that the bride is not a virgin but corrupted, then, granted that she cannot deceive the man by pretending that she is immune from such a defect, if the man shows that otherwise he would not wish to take her; nevertheless otherwise, even if questioned, she can dissemble by answering equivocally. The first reason is that it is against justice. The second reason is that no one is bound to make known his own defect with his own infamy, if he does not injure the right of another. L. 863-865; La-Croix, l. 6, p. 3, n. 183.

931 Are betrothals dissolved by the crime of the other? By an atrocious crime of the other spouse, betrothals are dissolved on the part of the innocent one. Heresy, grave theft, homicide, or something similar is judged an atrocious crime, which produces grave damage or infamy. The reason is that a notable change of affairs is altogether present. On the part of the innocent one; for no one ought to gain advantage from his own delict. L. 860; C. B. 1299.

932 Is fornication a sufficient cause for dissolving betrothals? "If the fornication was before the betrothals, it is certain among all that the man, after the betrothals, once the fornication of the bride is known, can leave her. Conversely, the woman cannot rescind the betrothals on account of fornication of the bridegroom had before with another..., unless the man also had offspring from another, or unless he is known to have been given to this vice by mixing himself with many women." L. 861. The reason for the assertion is that the bride is thereby rendered notably less valuable, but not likewise the bridegroom. But the reason for the exception is that then it can rightly be feared that the bridegroom will not keep faith with the bride. Nevertheless St. Thomas says absolutely: "although those contracting betrothals have not yet given each other power over the body, nevertheless from this they become mutually suspect of not preserving fidelity in the future; and therefore one can provide for himself against the other by dissolving the betrothals." Suppl., q. 43, a. 3, ad 6. Add that the bride can also withdraw if, at the time of the betrothals, she would not have given consent if she had known that the bridegroom was a fornicator; for then there would be an error giving cause to the contract, and therefore consent would be lacking. And, if the bride is truly an honorable virgin, she by no means intends equally to marry an impure man as a chaste one. "But if the fornication was after the betrothals, it is certain that the bridegroom can leave the woman if she fornicated voluntarily... If the bride suffered fornication violently..., the more common and truer opinion affirms." L. loc. cit. But if the bridegroom fornicated after the betrothals, the authors more commonly and more probably say that the bride cannot withdraw, and much less if the man was compelled by fear. The reason is the same as that which is adduced for the preceding case. But as regards preserving the faith given, either the man or the woman is judged by equal right. Therefore, if the other party voluntarily fornicates, it seems more truly that the other can withdraw. Moreover, although the fall of the bride is held to be more shameful than that of the bridegroom, nevertheless the fall of the bridegroom produces a notable change of status. What fidelity can the bride henceforth hope for from such a bridegroom?

If both spouses fornicated, the first opinion holds that each is permitted to withdraw, because each is judged by the same right in preserving fidelity; the second opinion, that this is permitted to neither, because equal delicts are removed by mutual compensation; "the third opinion, more probable and common..., teaches that the bridegroom can well withdraw, but not the bride. The reason is that in this there would not be equal compensation, since the fornication of the bride is far more shameful than that of the bridegroom." L. 861, 862; H. A., tr. 18, n. 18; Diana, tom. 2, tr. 6, r. 14.

933 Are betrothals dissolved by a supervening impediment? "If the impediment is impedient, the authors very commonly and more probably... deny that the betrothals are dissolved, unless the impediment comes from a vow of religion, and very probably also of chastity... The reason is that other impediments do not have force today." "But if the impediment is diriment, it is certain among all that they are dissolved on the part of the innocent one... The mere reputation of such an impediment suffices, when there is an opinion of the impediment among the greater part of the neighborhood... Whether then they are dissolved also on the part of the guilty one, Dic. affirms, and Salm. think it probable, because, with such an impediment supposed, marriage has now become impossible. But Sanchez, etc., more commonly and more probably deny it, and say that then the obligation of betrothals is suspended until the impediment is removed; because it is not equitable that the delinquent gain advantage from his own crime." L. 857; St. Thomas, Suppl., q. 43, a. 3, ad 4.

934 Is he who has placed the impediment bound to obtain a dispensation, or to accept it when offered? "Some, as Filliucci, etc., say that he is not bound, even if the betrothals were sworn, unless he is obliged to this by reason of damage inflicted, namely defloration, or reputation defiled, because the promise is understood to have been made, things remaining in the same state.... Others, as Roncaglia, etc., say that he is bound, even apart from damage inflicted, to procure the dispensation together with the expenses..., even if they should be great. The reason is that each one is bound, in the way in which he can, to repair the right of another which he himself unjustly injured.... Finally others, more probably, as Sanchez, etc., say that he is indeed bound, even with damage inflicted excluded, if the dispensation can easily be obtained; otherwise, if great expenses and a long delay would be required for it; because the obligation arising from betrothals urges the spouse to employ only ordinary and easy means, not difficult and extraordinary means. Sporer, etc., nevertheless except the case in which the damage of defloration or of reputation must be repaired: because then he would be bound even to expend a great amount, but not so much that he would be forced to fall from his own state." L. 858.

935 Does the obligation of betrothals cease through a subsequent marriage only while the marriage lasts, as is certain; or are they also entirely dissolved, so that, when the spouse has died, the obligation of the prior betrothals no longer urges? The first opinion affirms, because an obligation once extinguished never revives. Moreover, when a thing previously subject to servitude or obligation passes into another state which does not bring an excuse from that obligation from accidental impotence, but of its own nature is repugnant to that obligation or servitude, then this is not only suspended, but entirely extinguished. But marriage of its own nature is indissoluble, and through it the spouse hands himself over perpetually into the power of the other. Therefore. The second opinion, which St. Alphonsus 875 says is absolutely more probable for himself, denies; because neither by positive law nor by natural law is it certain that betrothals are entirely annulled by a subsequent marriage, "as is clear in him who, after a vow of religion, should consummate marriage; for he, when the spouse had died, would indeed be bound to fulfill the vow."

936 Are betrothals dissolved by the reception of orders? - "By the reception of sacred orders it is certain that betrothals are also dissolved, but not ratified marriage. Thus all... and it is clear from the Extravagant Antiquae, on Vow." L. 871. But does he sin who receives sacred orders without the bride knowing or against her will? "The first opinion affirms that he sins gravely, and Sanchez, Palaus, etc., hold this. The reason is that by no law has it been granted to sacred order to dissolve betrothals, as has been given to the religious state.... But the second opinion, not less probable, denies, and Pontas, Navarrus, etc., hold it. The reason is that in the promise of betrothals there is always imbibed the condition: unless a better state is chosen." L. 871. - Whether betrothals are also dissolved by the reception of minor orders? "The first opinion affirms... because there is such a change of the bridegroom... that the bride is deservedly judged not to have wished to oblige herself to contract nuptials with him.... The second opinion, more common and truer, denies.... The reason is that in reality the state of minor orders is not of itself incompatible with marriage... as is clear from C. 1 and 2, de Cler. coniug." L. 872. But this proves that betrothals are not dissolved on the part of the one initiated into minor orders; it by no means proves that they are not dissolved on the part of the bride, to whom marriage with such a man could deservedly be grave.

937 Are betrothals contracted before profession dissolved by the entrance of one spouse into religion? - There are three opinions. The first asserts that they are dissolved on neither side. Of it St. Alphonsus says: "It does not seem sufficiently probable." The second, which Busembaum, Sanchez, and others hold, says that they are dissolved on the part of both. The holy Doctor shows that this is not sufficiently persuasive. The third, which "seems absolutely more probable" to St. Alphonsus, says that they are dissolved only on the part of the one remaining in the world, because on his or her part there then occurs a notable change, since it is deemed disgraceful to marry one who has deserted religion. But the other, by entrance, does not become incapable of contracting marriage, and therefore, if he goes out, he must stand by his promises. "The bridegroom would be bound before entrance to celebrate the nuptials, if this were necessary to legitimate offspring, to repair scandal, or to provide for the honor of the bride, if it could not be met in another way. And in this case it is not even permitted to the bridegroom after the celebration of marriage to enter religion and leave it unconsummated; for he cannot then desert the wife, who because of infamy could not find other nuptials." L. 870.

938 What as regards a vow of entering religion, or of receiving sacred orders, or of preserving chastity? - "It is certain, 1., that one vowing to enter religion vows licitly and ought to enter, nor is he bound to stand by the betrothals, if he truly wishes to become religious.... It is certain, 2., that by these three vows betrothals are dissolved on the part of the one not vowing, since by them the one vowing is deservedly judged to renounce the betrothals. It is certain, 3., that if someone after betrothals emits a vow not only of entering, but also of professing religion, then the betrothals are dissolved on the part of both; because the one vowing then becomes altogether incapable of contracting marriage." L. 873.

939 Are betrothals dissolved also on the part of the one vowing by a vow of preserving chastity, or of receiving sacred orders? - "If the vow precedes the betrothals, it is certain that they are invalid, because their promise, since it is about an illicit thing, does not oblige." - If it follows, the first opinion denies, and many grave theologians hold it. "The reason is that God does not accept the promise of a thing promised to another and accepted by him, nor is it held by any law that betrothals are dissolved by these vows ." But the second opinion affirms, and very many grave doctors hold it in St. Alphonsus and Sanchez, "who calls it most probable, and Salmanticenses, etc., commonly call it probable and safe, and St. Thomas teaches it absolutely, Suppl. q. 52, a. 1, ad 1....

The reason, which they more commonly hand down, is that the promise of betrothals is always judged to have been made under the condition: unless a better state is chosen. And they say that this holds even if the betrothals were sworn, because an oath follows the nature of the act." L. 873. It is confirmed by the Decision of the S. C. C., March 15, 1705, where it was said: a vow of chastity or of receiving sacred orders, through the election of a better state, annuls betrothals, even those confirmed by oath. But except "if the bridegroom were to make the vow in order to elude the bride.... Likewise more probably... even if the bridegroom vowed chastity without the intention of eluding, if afterward he obtains dispensation from the vow, he will not be able to marry another.... But not altogether improbably Bonacina and Sanchez deny this." L. ib. - De Angelis, Praelect. iur. can., l. 4, t. 6, n. 6.

940 Is the dissent of parents a cause for dissolving betrothals? - "I think it must be said," says St. Alphonsus 877, "that, if the father unjustly dissents from such a marriage, the son cannot withdraw from the betrothals, and both he himself and the father would sin if they wished to dissolve them. But otherwise, if the father justly contradicts, namely if the marriage would turn to the disgrace of the family; for then those betrothals do not oblige, since no one can be obliged to execute an unjust thing." And Laymann and Sanchez say the same, "with others commonly, if from such a marriage great scandals would arise among relatives." And hence it is clear that the dissent of parents is not a true impedient impediment of marriage. For the question is only of the honor and deference owed to parents. Hence some fault would not be lacking, grave or light according to the various circumstances, by contracting marriage, without the parents' knowledge, when no urgent cause exists. L. ib.

941 Can a bridegroom rescind betrothals if a rich inheritance comes to him? The doctors most commonly deny it, because the bridegroom "has not been deceived in the condition of the bride, in whom no change has been made." A change has indeed been made in the bridegroom, but in a thing extrinsic to this contract. But several probably affirm it, "because in such a case there now comes a notable change of things." The same consequently would seem to have to be said if someone contracted betrothals with one woman and afterward marriage with another of an exceedingly better condition is offered to him. This "I would not dare," says St. Alphonsus 876, "altogether to condemn"; nevertheless he adds: "I would never dare to depart from the contrary opinion, nor ever to advise it."

942 Can a bride withdraw from betrothals if the bridegroom departs elsewhere? - "It is certain that if the bridegroom transfers his domicile elsewhere, or if he goes away to a distant region, even with the intention of returning, the bride can at once pass to other nuptials; this is expressed in C. De illis 5, de Sponsal.... - But if the bridegroom has departed to a nearby place..., one must wait until he returns; or the bridegroom must be required to come within a fixed time to contract marriage; but if he, having been required, should delay his return for a just cause, either one must wait according to the judgment of a prudent man... or, what is safer, the cause is to be remitted to the judgment of the judge....

These things proceed, however, if in the betrothals no time was fixed for entering the nuptials.... When a term is attached to betrothals, one must look at whether it is attached to urge, or not to delay, the obligation of contracting marriage, or whether it is to end the obligation. It is attached to urge when the parties therefore fix the term so that neither party before it can compel the other to fulfill the contract. But it is to end when the term is attached so that, when it has elapsed, no obligation remains.... - Whether, when the term has elapsed by the defect, for example, of the bridegroom, the bride can withdraw, if he inculpably omitted entering the nuptials, detained by a just impediment? The first opinion denies.... The reason is that it is not equitable that one be deprived of his right who is impeded by a just cause from fulfilling his promises.... The second opinion, more common and more probable, affirms.... The reason is that the term is attached for this, lest the party who is ready remain for a long time without nuptials; otherwise a time would be fixed in vain. Moreover, this opinion is clearly proved from C. Sicut 22, de Sponsal.... Whether, when the term has elapsed, the party also remains free who culpably caused the delay? The first opinion, more common, denies.... The reason is that no one ought to draw advantage from his own crime.... The second opinion affirms..., and St. Thomas also expressly holds this in 4, d. 27, q. 2, a. 3, ad 2....

The reason seems to be that since the term was attached to end the obligation, when it has elapsed, the obligation ceases.... The first opinion is indeed far more common, and to me far more probable; but the second does not lack its probability." L. 866, 868. - S. C. de P. F., September 26, 1840, Collect. n. 1216; St. Thomas, Suppl. q. 43, a. 3, ad 2; L. 17, de Sponsal., ff.; L. 2, e. t., C.

943 Is one withdrawing from betrothals bound to restore the earnest money? That betrothals can be contracted with earnest money given, there is no doubt. For earnest money is a pledge given of fulfilling the thing promised. If the thing promised, as here, is licit, a pledge is licitly given for fulfilling it. - One who culpably withdraws from betrothals loses his own earnest money, and is bound to return that of the other party, and to restitution of as much as it was in that party's interest that such a contract be fulfilled. Cf. 926. - L. 852; Sanchez, l. 1, d. 30, 35; Schmalzgrueber, l. 4, t. 1, n. 126 ff.; L. 5, de Sponsal., C.; C. B. 1301.

944 Is one justly withdrawing from betrothals bound to pay the promised penalty? "If the penalty is generally attached against him who withdraws justly, it is certain among all that the promise of the penalty does not oblige." L. 853. For it is against the liberty of marriage. - If it is added against one withdrawing unjustly, "the first opinion, sufficiently probable, denies..., because liberty would still be injured...; but the second opinion, more probable, affirms.... The reason is that such addition of a penalty is contrary neither to natural law nor to positive law." L. 853, l. 3, n. 949. - From C. B. 1297, a promise of a penalty, if marriage is not contracted, is null. - St. Thomas, Suppl. q. 43, a. 1, ad 4; Sanchez, l. 1, d. 30 ff.; L. Titia 134, C. de Verborum obligationibus; C. Gemma 29, de Sponsal. et Matr., C. Requisivit 17, e. t.; S. C. de P. F., November 22, 1790, Collect. n. 603, v. 1.

945 Is the authority of a judge required for dissolving betrothals? "In the aforesaid causes, when they are manifest, the authority of a judge is not required for dissolving betrothals; otherwise it is required. But if the bridegroom, after his right of withdrawing has become known, nevertheless carnally knows the bride, he is judged tacitly to have renounced his right and to have ratified the betrothals.... Laymann and Palaus say that, when there stands a probable fear of an unhappy outcome, a man can licitly withdraw from betrothals." L. 878. But after the Decree Ne temere something else must be said for Catholics. Since betrothals are contracted by a public act, for their dissolution it is necessary that the public authority of the Church intervene.

946 What concerning kisses and embraces of betrothed persons among themselves? Kisses, embraces, and other similar acts which are shameful or less honorable are illicit to the betrothed in entirely the same way as to others. The reason is that betrothals confer on the betrothed no special right to intercourse and venereal pleasure, and therefore neither to those acts which contain a danger more or less proximate of venereal pleasure. - Kisses, embraces, and other acts honorable from their object and from the manner of performing them are permitted to the betrothed. The reason is that those acts are licit in themselves, and therefore, as they are permitted to others who are free, so also they are permitted to the betrothed. But the question is moved especially about the betrothed rather than about others, both because on the one hand these acts can more easily be permitted to them because of the special reason which has force for them, namely for mutually fostering benevolence, which is entirely necessary to them for future marriage, and because on the other hand there is also present a special danger of sin; whence counsel should generally be given to them that they abstain even from these acts, as far as can be done. - Billuart, diss. 6, art. 16; L. 950.

947 What must be thought of those acts of the betrothed which otherwise in themselves are honorable and licit, if they contribute to arousing venereal acts? Here the general rule holds: these acts are culpable only when either the cause is evil, or there is a proximate danger of consent. What if it is clear to the bridegroom or bride that the other sins in these acts because of a depraved affection? If those acts are done before others, the other can licitly permit those acts, lest he or she be defamed, or introduce suspicion of himself or herself, and lest others be scandalized. If those acts are done secretly, and it is certain that they are done maliciously, where the question concerns others and not betrothed persons, the doctors commonly teach that one is bound to repel those acts. But if the question concerns betrothed persons, for whom often in this matter a notable inconvenience could be present, because the other will certainly withdraw from the marriage, the general rule concerning scandal received seems to have to be applied, namely that this can be permitted if it cannot be impeded without grave inconvenience; but it must be impeded if this can be done without notable inconvenience.

What must be thought of these same acts when, from frequency of falls, the danger of consenting to subsequent venereal pleasure must be held as a proximate occasion of sin? - This question, like the preceding ones, can be raised even about looks and conversations themselves, which have a most just cause, as is clear of itself; whence parents can altogether licitly permit such looks and conversations, although great caution and prudence must always be applied in these things. But here the general rule concerning a necessary proximate occasion holds; for it is morally impossible that a bridegroom seriously thinking of entering marriage should not visit, look upon, speak to the bride, and according to custom show her other signs of benevolence which manifest his mutual love. Therefore the confessor should suggest not only general but also special means: that due moderation be preserved, and that necessity not be exceeded in showing these signs; and then that he never deal alone with her alone. Care is likewise to be taken that the marriage not be long delayed. But if these and other remedies do not obtain fruit, this one thing remains: that they be dealt with no otherwise than with other persons in occasions of sin and recidivists. Reuter, Neo-confess. 112.

948 Is intercourse had with one betrothed by words about the future adultery? - "More probably it is denied with Sanchez, de Matr., l. 1, d.

2, n. 2, Salmanticenses, Roncaglia. But Roncaglia and Salmanticenses judge that if one of the betrothed fornicates with another person, he must disclose in Confession the circumstance of the betrothals, as changing the species by reason of the injury inflicted on the other. But it is sufficiently probable with Trullench, Pontas, Diana, Covarruvias, Lugo, Sanchez, and Laymann that it is only an aggravating circumstance, since the bridegroom by betrothals acquires no right over the body of the other." L. l. 3, n. 447; l. 6, n. 647; Billuart, diss. 6, app. 1, question 3; Ithur., Cas. 6, n. 16; Lugo, de Poenit., d. 16, n. 177, 178.

949 Must banns be sent before marriage? - Marriage cannot be contracted licitly, although validly, without previous proclamations of the same, and the obligation is grave. Trent, sess. 24, C. 1, 5, de R. M.; C. Cum inhibitio 3, section 1, de Clandest. desp. - All who are to contract are subject to the law of proclamation. From usage, however, Princes are excepted, because their lineage is sufficiently known, and ordinarily their marriages are sufficiently public. The case of urgent necessity is also excepted, for example, if someone near death should wish to marry a concubine to legitimate offspring, and there would be danger in delay. - A parish priest omitting the denunciations, even if he knows that no impediment is present, sins gravely.

For the law obliges, although in the particular case its reason may cease; and a very grave danger is always present if this matter is left to the judgment of parish priests. But does a parish priest sin gravely if he omits only one proclamation without dispensation? It is controverted. Some affirm, because one proclamation out of three must be held a grave part of the whole precept. Others probably deny, because of the opposite reason. But to omit two denunciations is more probably grave. L. 991. - From a just cause the Bishop and his vicar general can dispense from the law of banns, more easily from one or another denunciation than from all. Trent, sess. 24, C. 1, de R. M. But dispensation must be obtained from both Bishops if the spouses belong to different dioceses.

For if impediments are not detected on one side and in one place, it does not follow that they cannot be detected on the other side and in another place. Yet there are not lacking authors who say that the Ordinary of either side can dispense with both, because of the unity of the act of both, and St. Alphonsus 1006 seems to approve. - The doctors commonly teach that the Bishop not only can, but also sometimes is bound to dispense, namely to avoid grave common or private damage, spiritual or temporal; indeed even because of a notable spiritual or temporal good of the community or of another private person. - L. 389-391, 1005-1007; C. I. 70 ff.; C. B. 1316; E. M.

950 Note: If for a grave cause the denunciations were omitted before marriage, lest, for example, it be maliciously impeded, "then before its consummation let denunciations be made in the Church, so that if any impediments underlie it they may more easily be detected." Trent, sess. 24, C. 1, de R. M. Therefore, if it is clear that there is no impediment, the spouses will not sin gravely against the Decree by consummating. Indeed Trent immediately adds that the denunciations can be remitted by the prudence and judgment of the Bishop. The parish priest cannot undertake to make the proclamations unless it is first clear to him concerning the free consent of both contracting parties. He must also inquire whether they are affected by any impediment, and whether they know the rudiments of faith, which they must afterward teach their children. Roman Ritual, de Sacr. matr.

Free state: It must be clear before the reception of Orders and before entering marriage. It can be proved by the sworn testimony of two persons. A process is of itself to be instituted, and the norms handed down in the Instruction of the Holy Office, August 21, 1670, with the attached declarations, August 29, 1890 and 1868, are to be observed as regards proving the death of a spouse. But if the aforesaid free state cannot be legitimately proved, then recourse must be made, after the faculty has first been obtained, to a supplementary oath. Holy Office, February 1, 1865.

951 In what place must denunciations be made? - "It is certain that they must be made in the parish of each contracting party..., because custom so bears. Laymann, etc., except, unless the parishes are very near.... If one of the spouses stays in some place briefly, Pontas thinks it suffices if they are made in the place where he actually lives. But far more probably Sanchez, etc., from the declaration of the S. C., say that they must altogether be made in the parish from which he departed, because denunciations are made for this, that impediments may be manifested, and therefore they must be made where the spouses have lived for a longer time. And here it must be noted that if one of the spouses is external, the parish priest must not make the denunciations unless after he has proved the free state before the Ordinary by an authentic document, as is had from the Instruction of the S. C. of the Holy Office.... But as regards vagi, Trent, sess. 24, C. 7, de R. M., commands parish priests not to assist at their marriages unless after diligent inquiry has been applied, and unless first they have obtained from the Ordinary license to assist. Hence Roncaglia rightly says that a parish priest would sin gravely if he did not observe such a precept." L. 991. - They are to be made in the parish church of the domicile or quasi-domicile of the spouses, or of simple residence and the immediately previous domicile, unless the spouses have left it for six months.

Nevertheless, monthly residence is now to be attended to only for marriage, and not also quasi-domicile. Hence if the spouses, where they now are, have come there for six months or at least for a month, there the denunciations are to be made; otherwise also in the place from which they departed. "For generally satisfaction is made to the Tridentine Decree if marriages are denounced where those intending to contract marriage are parishioners at the time of the denunciations." Schmalzgrueber, l. 4, t. 3, n. 14. But as regards place of origin and previous domicile, or where they lived longer, it is enough to seek testimony of free state through the documents of their Ordinaries, and through examination of witnesses, according to the cited Instruction of the Holy Office, August 21, 1620, confirmed by Clement X, or at least, by special indult, through the supplementary oath of those wishing to contract. But if one or both spouses have equal domicile in two places, or domicile in one place and quasi-domicile or monthly habitation in another, the banns must be proclaimed in both. - Many doctors say, moreover, that proclamations can be made outside the church in a place of great gathering, because thus the end of the Council is obtained. - L. 991; E. M.

It has been granted to the Archdiocese of Paris that written notices exhibiting future marriages be affixed in a conspicuous place of the church for three continuous Sundays or feast days, and that they remain affixed throughout the whole day from the first morning Mass to the last evening liturgical office. S. C. C., March 28, 1908.

At Rome, "from those who have stayed for six continuous months after attaining puberty in another diocese, a Document of free state is required, given by the Ordinary of the place. Those from outside the diocese shall exhibit a Document of origin, baptism, confirmation, and free state.... Once the publications have been carried out in the parishes of the contracting parties, and also in the parishes where the contracting parties have equal domicile or quasi-domicile..., the parish priest will be able to proceed to the celebration of marriage." Instruction of His Eminence the Cardinal Vicar of the City, April 5, 1902, A. S. S., v. 37, p. 223 ff. Cf. the more recent Instruction in M. E., v. 23, p. 28-34.

For proving free state, witnesses are to be duly examined according to the Instruction of the Holy Office, August 21, 1670, Collect. S. C. de P. F., v. 1, n. 192; Decree of the Holy Office, February 24, 1847, Collect. cit. n. 1011. Cf. also Decree of the Holy Office, January 13, 1869, Collect. cit., ed. 2, 1907, n. 1342.

When certain documents concerning the death of a spouse are not had, the response given by the Holy Office on July 20, 1898 concerning men who were present at the battle of Adua is to be applied to other similar cases. S. C. of Sacraments, December 16, 1910. Cf. Enchiridion, num. 996.

952 When must proclamations be made? - They must be made on feast days of precept, continuously, during the solemnities of Masses. Trent, sess. 24, C. 1, de R. M. On feast days of precept, at least in the place of the proclamations. On feast days. Several teach that they can also be made on a weekday if for some cause there is a great gathering of people at the church. Schmalzgrueber, l. 4, t. 1, n. 24. Continuously, i.e. with no feast day omitted from the first proclamation to the third. St. Alphonsus 992 thinks it probable that there is no grave sin if the feast days are not continuous, one or another having intervened, especially if the question concerns feasts other than Sunday. For there is slight danger that the people will forget. But can proclamations be made on feast days immediately succeeding each other, if they occur? It is controverted, and there is a twofold probable opinion. During the solemnities of Masses, i.e. in the parochial or conventual Mass. The doctors add probably that, from a just cause, they can be made in a sermon, or on the occasion of a procession, when the people are gathered. They cannot be made in private Masses, nor at Vespers. If, however, the parish priest has forgotten to make the last proclamation at Mass, and the nuptials are urgent, he can supply it at Vespers. Once the proclamations have been made, it is licit to contract at once even on the same day. But if, once the proclamations have been made, marriage does not follow within two months, more probably the proclamations must be repeated, unless it seems otherwise to the Bishop. Roman Ritual. And after three months have elapsed, there is also need of a new testimony of free state, unless again it seems otherwise to the Bishop. S. I. C., February 24, 1847, ad 4. - L. 991, 992, 993; E. M.

The S. C. C. in Pineroli, April 7, 1862, rescripted that "denunciations can be made on the aforesaid suppressed feast days, i.e. according to the Decree of Pius IX to the Subalpines; care is nevertheless to be taken that these be fulfilled at the time of the divine office when the greater number of the faithful is usually present in the church." But the authors add: with the permission of the Ordinary.

953 Must known impediments of marriage be revealed? - There is of itself a grave obligation of revealing impediments of marriage. The reason is drawn from the motive of religion and charity, and from the very precept of banns. - This obligation pertains to all, of whatever sex, age, parish, diocese, even friends and blood relatives; and it must be fulfilled as soon as morally possible, lest perhaps, once dispensation has been obtained from one or another proclamation, marriage immediately follow. But once marriage has followed, the positive law indeed ceases; but the natural law, according to circumstances, can require revelation. - The aforesaid obligation is present however hidden the impediments are, and even if someone knows them under a natural secret, even one simply committed or promised, even sworn. For a secret of this sort does not oblige when grave damage threatens the community or a particular person. But more probably there is no obligation of revelation if it is a secret committed for the sake of seeking counsel, for example to an advocate, physician, parish priest, etc. The common good seems to require this. But those who know impediments of marriage in this way must at least admonish the spouses to desist from the marriage. C. Praeterea 12, de Spons.

One is bound to reveal impediments, although he alone knows them and cannot prove them, since here the testimony of one suffices. One can, absolutely speaking, reveal an impediment if damage threatens an innocent person, or public damage would follow. Cf. V. 1, n. 1542. And the contracting parties themselves are bound to reveal it, since the question is not of undergoing a penalty, but of avoiding sin and scandal. - But one is not bound to reveal it with grave damage to himself, if grave scandal of others would follow from it, if the revelation would be useless or rather would harm those contracting in good faith, if dispensation had already been obtained, etc. - L. 994-1002.

954 Can a parish priest sometimes dispense in denunciations? - R. In the negative, because he has no jurisdiction in the external forum. "Nevertheless Sanchez, Laymann, etc., say very probably that in cases in which the Bishop is bound to dispense, and cannot be approached, and there is danger in delay, he can declare that the precept of proclamations does not oblige, provided he is certain that no impediment is present. Indeed in cases of this sort Busembaum, Pontas, etc., judge that the spouses themselves, if they are certain that they are not impeded, can enter nuptials without denunciations." L. 1007.

955 What is the parish priest to do if the spouses are already in the Church to contract marriage, and he detects that a hidden impediment is present? - If the nuptials cannot be delayed without danger of infamy or other very grave inconveniences, and the penitent is in invincible ignorance of the impediment, the admonition is to be omitted, and the celebration of marriage is to be permitted until dispensation is obtained. If the penitent is in vincible ignorance, or if he openly knows the impediment, and the marriage cannot be delayed without infamy or scandal, not even to obtain dispensation from the Bishop, then the difficulty is very great. According to St. Liguori and others, the confessor could declare the law of the Church concerning impediments not to oblige in such straits of infamy and scandal, and proceed to the celebration of marriage. Certainly every power has been given unto edification, not unto destruction. Nevertheless, as soon as possible, at least for caution, he ought to request dispensation. According to others, simulation of the contract of marriage could be permitted with the purpose of seeking dispensation from the impediment as soon as possible. But, they say, an impediment cannot cease naturally; for an invalidating law never ceases on account of a particular inconvenience, whatever it may be. But whenever the Bishop can be approached, he must be approached, because, according to the common opinion, in that case he can dispense from ecclesiastical impediments.

C. Ubi 2, de Desp. impub.; L. 613, 1122; Monit. Eccles., v. 12, p. 16 ff.

Nor are there lacking those who likewise hold that, at the article of death, when grave danger would be present for the eternal salvation of the sick person, the ecclesiastical law of impediments ceases by force of the more urgent natural law, namely of charity, and that at least then there is room for legitimate epikeia. M. E., v. 20, p. 177, 474.

But in the present matter almost every difficulty vanishes. For Bishops, in the aforesaid case, have among the quinquennial faculties the faculty "of dispensing over the impediments of adultery and affinity from illicit intercourse, even in marriages to be contracted, and of subdelegating, as regards the aforesaid impediment of affinity, the faculty of dispensing, even habitually, to parish priests of their own diocese." Form of Faculties, May 5, 1896. To parish priests, and also to rectors, so called, who exercise the care of souls in some district, although they are not parish priests in the strict sense; and also to those priests who, during the vacancy of a parish, or on the occasion of sickness or absence of the parish priest, are deputed as administrators of the parish. S. Poenitentiaria, July 17, 1901. Cf. 1044; E. M. de Leg., n. 264, and here 955.


II. On the Nature and Properties of Marriage

956 What is marriage? - Marriage can be considered in two ways, namely as contract and as sacrament, since it is both. Marriage as contract is an agreement by which a man and a woman legitimately hand over to each other dominion over their bodies in order to acts of themselves apt for the generation of offspring, and oblige themselves to an undivided society of life. Marriage as sacrament is defined: a sacrament of the new law, conferring grace for sanctifying the legitimate union of man and woman, and for piously receiving and holily educating offspring. Trent, sess. 24, Doctrine on the sacrament of marriage, c. 1; Decree of the Holy Office, Lamentabili, July 3, 1907, prop. 51; L. 879, 880; St. Thomas, Suppl. q. 42, q. 44.

957 Resolutions: Therefore marriage is licit; and its use is licit. It is not, however, necessary for individuals, since it is necessary from its intrinsic nature only for the perfection of the multitude, and not for the perfection of each one. St. Thomas, Suppl. q. 41, a. 2, 3; E. M.

958 What is the division of marriage? Marriage can be considered both as regards the union of man and woman, and as regards the bond which arises from it. Hence it is called first in fieri or in facto esse. Marriage in fieri is called the actual contract itself, which is perfected by the mutual consent of man and woman. But the marriage persisting in the bond, which comes from the matrimonial contract, is called in facto esse.

Moreover, marriage is distinguished as legitimate, ratified, and consummated. Legitimate marriage is called that which is contracted according to the norm of natural and civil law, but nevertheless does not have the ratification of the Church or the notion of sacrament; such as was formerly entered in the law of nature and the Mosaic law, and is also now entered among Jews and Gentiles. - Ratified marriage is that which is contracted between Christians entangled by no impediment, between whom, however, after the contract, conjugal commerce has not yet intervened. Ratified, because not only nature and civil law, but also the Church approves it and holds it ratified. C. Quanto 7, de Divort. Consummated marriage is called that which has been completed by the intercourse of the spouses; this must be understood not only of ratified marriage, but also of merely legitimate marriage. That marriage may be called consummated, two things are required: 1. that the carnal union be perfect and sufficient for generation, so that, as is had in C. Verum 2, de Conv. coniug., the spouses have been made together one flesh. Therefore that would not suffice from which, although the bodily integrity of virginity had been taken from the woman, nevertheless, because suitable effusion of male seed was lacking, generation could not follow. 2. That legitimate consent or ratified marriage preceded a union of this sort. Therefore intercourse had before the matrimonial contract does not bring it about that the marriage afterward contracted is judged consummated, and therefore neither indissolubility nor the other effects of consummated marriage will be produced. Whence you conclude that he who, bound by a vow of religion, has violated a woman can marry her and then, unless another cause stands in the way, enter the vowed religion, if after he married her, he did not know her again. - Schmalzgrueber, l. 4, t. 1, n. 227, 228.

There is moreover another distinction of marriage into true, presumed, and putative. - True is called that which has really and validly been contracted, and is proved as such by some one of those arguments by which other affairs also are customarily proved, such as the testimony of the parish priest or of others, the book of marriages, the confession of the spouses, long cohabitation of an honorable woman. Lighter proofs suffice when the question concerns sustaining a marriage than when the matter is of dissolving it. Schmalzgrueber, l. 4, t. 1, n. 233.

Presumed is called that which is presumed by law; and this presumption of law has place especially in a threefold case. And 1. when, in places where the Tridentine decree concerning the form of marriage was not in force, after betrothals entered absolutely between two capable persons, carnal intercourse followed between them; for then consent concerning the future is presumed to have passed into consent concerning the present, and intercourse is presumed to have been admitted with conjugal affection. Schmalzgrueber, l. 4, t. 1, n. 115 ff.; Pirhing, e. t., n. 27; Barbosa on Cap. Is qui, e. t., n. 3 ff.; St. Thomas, Suppl. q. 46, a. 2. - 2. When after betrothals entered under a condition, before the event of the same, carnal commerce intervened between the spouses; for the Church, with abstraction made from the aforesaid Tridentine Decree concerning form, then presumes that the spouses receded from the condition, and therefore wished to contract marriage purely and absolutely. This is clear from C. Per tuas 6, de Cond. apposit. - 3. When after betrothals concerning the present invalidly contracted by prepubescents, in whom malice does not supply age, signs of ratified consent intervene between the same after they have attained puberty, such as not only carnal intercourse, but also kisses, embraces, cohabitation, etc. This is clear from C. unic. section idem quoque, de Desp. impub., in 6. Nevertheless this case also can have place only where the aforesaid Tridentine Decree is not in force. Cf. Schmalzgrueber, l. 4, t. 1, n. 234.

But by the Decree of Leo XIII, February 15, 1892, this presumption of law, which at the same time was a presumption de iure, admitting no contrary proof, was abrogated. By this Decree, indeed, the presumption from carnal intercourse is explicitly abrogated. But consequently and implicitly the presumption from other signs, which are of lesser force, must be judged abrogated. The presumption, however, is abrogated. Wherefore, if intercourse, or other signs, really express consent concerning the present from the real intention of the contracting parties, the marriage will still be valid in places where the Tridentine Decree is not in force. - C. H. 83.

Moreover, in the present day from the above-cited Decree Ne temere, this presumed marriage can no longer have place, since for its validity it must altogether be contracted according to the form established in the same Decree, except in those places and among those persons whom the aforesaid Decree does not regard.

Finally putative marriage is called that which is believed to have been legitimately contracted, although nevertheless in the reality of the matter it is null because of some hidden impediment. Concerning this the doctors therefore inquire, so that it may be clear when it has the force of legitimating offspring received from it and other effects of law. Now two things are necessary for this: 1. that it be contracted in good faith by at least one of the spouses, who was ignorant of the impediment.

Thus in C. Ex tenore 14, Qui filii legit. This good faith indeed neither an error of law nor doubt concerning the value of the marriage excludes, as Covarruvias proves, de Spons., p. 2, c. 8, section 1, n. 9. But in doubt this good faith is presumed. 2. That the marriage was contracted publicly and in the face of the Church, that is, before the parish priest and witnesses, and with the denunciations premised, or at least dispensed. Cf. C. fin., de Clandest. desp., section 1.

Another distinction of marriage into canonical, political or civil, and of conscience must also be remembered. They call that marriage canonical in which all things concur which are prescribed by the sacred canons for marriage. - They call that marriage political or civil in which those things also concur which are required by civil law, namely certain solemnities, dotal agreements, etc.; without which marriage is indeed canonically valid, but nevertheless is reputed illegitimate civilly, and therefore in the civil forum it has no action and lacks civil effects, for example, as regards the paternal power of the husband and wife, as regards the succession of children, as regards the dowry of the woman, etc. Marriage of conscience, or morganatic marriage, is called the legitimate union of a man with a woman of inferior condition, entered by this agreement: that the wife and the children born from it are content with the nuptial gift or another certain portion, destined at the time of betrothals, and abstain from the remaining ancestral and paternal goods, together with titles, dignities, and insignia. Schmalzgrueber, l. 4, t. 1, n. 236 ff. - But marriage of conscience or occult marriage is called that which is contracted secretly before the parish priest, or another priest deputed by the Ordinary or parish priest, and two familiar witnesses, who are bound to preserve secrecy. Marriages of this sort, and baptism conferred on children born from them, are noted in a secret book of marriages and baptisms. Care must be taken in them lest the marriage, which is occult, be held with scandal as shameful concubinage, lest the children be judged illegitimate and be deprived of their legitimate portion, and lest their education be neglected. Wherefore it cannot be done without the faculty of the Bishop. Benedict XIV, Const. Satis vobis, November 17, 1741; E. M.

Clandestine marriage: It is marriage celebrated without previous banns; this, without due permission, is illicit. It is also marriage celebrated without the parish priest, or another priest legitimately delegated, and witnesses; and this now, as regards Catholics, is altogether null, unless there is a positive exception, according to the Decree Ne temere. From it no impediment of public honesty is had.

The print's appendix has more on this paragraph: [Marital and Perfect Intercourse](/manuals/bucceroni/marital-and-perfect-intercourse). (ed.)

959 What are the essentials of marriage, insofar as it is a contract? As all contracts, so marriage consists of thing, cause, and consent.

The thing is what is mutually given and accepted: power or right over the body, for coming together, in order to generation. Therefore the commingling itself does not pertain to the essence, but only to its consummation. Hence spouses can licitly abstain from the use of marriage, and wish that no more children be born than they can nourish, provided they do not positively impede them, nor procure abortion.

The cause is the procreation and education of offspring, the primary end of marriage, and the mutual help of the whole of life, the secondary end of marriage, Gen. 1:28. After the sin of Adam, a remedy also for concupiscence is another secondary end of marriage, 1 Cor. 7:2, 5, 9. The generation of offspring is from the primary institution of marriage, the remedy from the secondary institution, which presupposes the former. St. Thomas, Suppl. q. 42, a. 2; C. G., l. 4, c. 78. Hence marriage is licitly contracted as a remedy for concupiscence, provided offspring is not positively excluded, and therefore with the primary end of marriage presupposed, namely the generation of offspring, without which end marriage cannot exist. For that remedy is not to be sought in another thing, but in marriage. - And the same must be asserted of the use itself of marriage for calming concupiscence. St. Thomas, Suppl. q. 49, a. 5, ad 2, opines the contrary. But St. Alphonsus 882 departs from him, and rightly, since this is drawn by a more proper interpretation from the text of St. Paul cited. Likewise it is licit to contract marriage for an honest extrinsic end, for example, to reconcile the peace of families, to preserve love among blood relatives, to preserve the honor of the family, to protect health, etc. The reason is that "this is not disorder, to choose one of the honest secondary ends before the primary end, provided that this is not excluded. But otherwise, if the end is not honest, namely if it is of pleasure, or of desire for riches, or of vain honor." L. 883. Indeed for every right operation it is not necessary that the principal end to which that operation is ordered always actually be intended. It suffices actually to intend other ends to which that operation also by its nature is referred, provided the primary end is not excluded, or something is not positively done contrary to it, or they are subordinated to the primary end, so that another secondary end is not intended as principal, nor the others subordinated to that secondary end.

Finally it is perfected by consent, namely the true will of each concerning the same thing, i.e. the right of coming together, by handing this over on both sides, marriage is contracted. The right of coming together, namely in order to generation. And because marriage is perpetual, if one of them has the purpose of contracting it only for a time, from defect of legitimate will, although not manifested externally, nothing will be done. Wherefore marriage can indeed be given without the good of offspring and without the good of faith, or fidelity, according to themselves; because these two goods of marriage, according to themselves, regard the use of marriage, and the being of a thing does not depend on its use; but marriage cannot be given without the good itself of sacrament or inseparability; for this "pertains to marriage itself according to itself, because from this very fact, that by the conjugal pact spouses mutually hand over to each other power over themselves in perpetuity, it follows that they cannot be separated, and hence it is that marriage is never found without inseparability." St. Thomas, Suppl. q. 49, a. 3. - L. 879, 883; St. Thomas, Suppl. q. 41, a. 1; q. 42, a. 2, 4; q. 44, a. 1; q. 45, a. 1; q. 48, a. 1; q. 49; q. 54, a. 3; q. 58, a. 1, ad 3; 4 D. 2, q. un., a. 4; D. 26, q. 2, a. 4; Commentary on 1 Corinthians, Lect. 1; C. G. 146; C. B. 1325; E. M.

960 What sort of consent must there be? - Consent must be: 1. Mutual; for marriage consists in a contract, which is essentially the consent of two, or mutual consent. Whence if it is lacking on one side, it will be null. - 2. Concerning the present: because by a promise concerning the future only betrothals are made, not marriage. This is also deduced from C. Si inter 31, de Spons. et matrim. - 3. Deliberate and voluntary: because it is a contract concerning a grave matter, and therefore inducing a grave obligation; but no one is judged to impose a grave obligation on himself unless he consents freely and fully. This is clear from Canon Law, which invalidates marriages contracted from grave fear. - 4. Manifested by external signs, because every agreement among men must be known by some external sign; for agreement necessarily supposes mutual acceptance among those contracting. - St. Thomas, Suppl. q. 45; Lugo, Resp. Mor., l. 1, d. 42; E. M.

961 Must consent be expressed by words? R. In the negative as regards validity, because by natural law in a contract it suffices that consent be expressed by some certain sign. C. un. section fin., de Despons. impub., in 6; C. Is qui fidem 31, de Spons.; C. Tuae fraternitati 25, de Spons. Wherefore it suffices that consent be externally manifested, for example, by the handing over and acceptance of a ring, and as regards the woman even by silence. L. 882, 887; St. Thomas, Suppl. q. 45, a. 2; q. 47, a. 3. - In the affirmative as regards liceity, because otherwise one would act against the Rubric and the custom of the Church. Yet it does not seem to exceed venial sin if words are not used; indeed shame or another reasonable cause would excuse from every fault. L. 888.

962 What is to be done if someone says that he consented fictitiously? - As regards the external forum, credence is not given to him, unless from the circumstances it is clear that he was either deceived by fraud or induced by grave fear to contract; for it cannot be supposed that he who freely entered marriage consented fictitiously. - As regards the internal forum, he who asserts that he consented fictitiously must be obliged to abstain from asking and rendering the debt until he has truly consented, and ordinarily also to place true consent, so that he thus repairs the injury inflicted on the other party. Ordinarily, because if the other party consents to separation, or if he himself was forced to contract, he is not bound to supply consent. But it suffices that the consent of the one party accede to the preceding and not revoked consent of the other. Wherefore, if someone before the parish priest and witnesses did not truly consent, he satisfies by consenting afterward.

Besides, the spouse who placed true assent is not obliged to believe the other asserting that he consented fictitiously, unless he confirmed it by oath; and therefore he would licitly ask the debt until the defect of consent was evidently proved. S. C. C., February 24, 1720; St. Thomas, Suppl. q. 45, a. 4, ad 2. But the obligation of entering marriage by true consent easily shows itself to be most grave, not only because otherwise one sins gravely against the reverence owed to the sacrament, but also because by injury a most grave damage is inflicted on the other party. Indeed since in the external forum fiction can be proved with very great difficulty, other nuptials are not permitted to the deceived party, and therefore this one thing remains to that party: either to enter Religion, or to remain unmarried in the world. - L. 887, 1113, 1114; Schmalzgrueber, l. 4, t. 1, n. 265 ff.

963 Does consent through a procurator suffice? - R. In the affirmative, as regards validity, provided the required conditions are present, because marriage has the whole nature of a natural contract. But any contract can be made through a procurator. - The conditions for contracting marriage in this way are: 1. that the procurator have a special mandate; that the mandate be concerning contracting with a determined person; that he execute the mandate by himself, C. fin., de Proc., in 6, unless he has had an express faculty for this; 2. that the one mandating has not revoked the mandate, neither only mentally, nor even tacitly, for example by celebrating betrothals with another; 3. that the procurator show the written mandate to the parish priest and witnesses: but it also suffices that the mandate be given orally; 4. that he contract marriage before the same, according to the Tridentine form formerly in force, and now also before the parish priest and witnesses according to the Decree Ne temere; it likewise matters nothing that the mandate is given to a man or a woman. For this neither removes nor changes the nature of mandate; 5. that he not exceed the limits of the mandate, if, for example, the condition required by the one mandating is that it be contracted with such a dowry, at such a time, etc. - In the negative as regards liceity, unless a very grave cause urges. The reason is that this mode of contracting is contrary to the ordinary practice of the Church, and marriages are scarcely made thus among any but Princes and Magnates. Hence the parish priest ought not by his own authority to bless marriages of this sort, as is clear from the practice of the Church and the Rituals. - L. 885, 886, 889; Sanchez, l. 5, d. 8, n. 24.

Marriage can likewise licitly be contracted by letter, which is read by the other party before the parish priest and witnesses, declaring at the same time his or her consent. And this also now after the Decree Ne temere. The invitation of the parish priest can well be made by an absent person through a letter, and through a letter read before the other party and witnesses the parish priest can seek the consent of the absent person, and likewise through a letter read before the same witnesses and the other party he can have the offered consent of the absent person and the accepted consent of the other.

964 Is marriage entered under condition valid? - It is certain that it is valid if the condition is concerning the past or the present, and is verified. The reason is that that conditioned consent immediately passes into absolute consent, and therefore nothing is lacking to the value of the sacrament. - If an honest and possible condition concerning the future is added, marriage is not perfected until the condition is fulfilled; because the contract must transfer the mutual right over bodies concerning the present.

But when the condition has been fulfilled, the marriage is valid without new consent, since a conditioned contract, once the condition has been fulfilled, passes into an absolute one, and by that very fact is valid by reason of sacrament, because among Christians the contract of marriage cannot be separated from the sacrament. Without new consent; although many deny this, and from St. Alphonsus 895 probably, it is safer to renew consent. Although the marriage is valid even if the contracting parties are ignorant that the condition has been fulfilled, because the existence of the condition does not depend on knowledge of it, nevertheless they cannot use marriage before receiving notice of its fulfillment; otherwise at least by will and intention they would commit fornication. - A condition impossible from the nature of the thing, or only in fact, is held as not added in the external forum, because in so grave a matter it is presumed not to have been added seriously. C. fin. 7, de Condit. apposit. But because presumption yields to truth, both for the external forum and for the internal forum those cases must be excepted in which the truth certainly opposes and prevails over the presumption. But if there is doubt, then the condition is held for both forums as not added, lest perhaps those who are legitimately joined be separated, and be joined illegitimately to others. - 5.

"But if the condition concerns a necessary future, as that the sun will rise tomorrow, then it is marriage; because such future things are already present in their causes." St. Thomas, 4 D. 29, q. un., a. 3, q. 3; L. Si pupillus 9, section 1, de Novationib. - L. 890, 892, 895; St. Thomas, Suppl. q. 47, a. 5; Schmalzgrueber, l. 4, t. 5, n. 37, 60 ff.

965 Is it licit to contract with conditioned consent? R. In the negative. Such a mode of contracting is illicit, especially if the condition concerns the future, unless perhaps, as St. Liguori 892 has it, there is a most urgent cause. The reason is that many and grave inconveniences can easily follow from such a mode of contracting, namely ambiguities, difficulties, and from them quarrels and scandals.

966 Is marriage entered under a shameful condition valid? - If the shameful condition does not repugn to the substance of marriage, the marriage is judged valid in the external forum; for in it the condition is held as not added. C. fin., de Condit. apposit. But because this rests on presumption, hence if from elsewhere it is certain that it was added seriously, and that consent in reality was not given except under its event, then certainly the marriage will be judged valid in neither forum unless the condition happens. But when the condition has been verified, as regards the internal forum it is controverted, as in other contracts. Ordinarily, however, it is not judged a condition sine qua non, but a mere purpose or promise independent of the matrimonial contract, and therefore consent is not judged suspended by such a condition unless this is altogether clear. Besides, in doubt one must always judge in favor of marriage. L. 891. - But the marriage is judged invalid in the internal forum if this condition repugns to the substance or essence of marriage, namely to its threefold essential good, that is, 1. the good of sacrament; 2. the good of faith; 3. the good of offspring; which would happen if the spouses, in contracting marriage, excluded perpetuity in marriage by making divorce, fidelity in marriage by not rendering the debt and by commingling with another, or the generation of offspring by positively impeding it. The reason is that by such a condition, whether added only interiorly in the intention of one or both contracting parties, or only exteriorly, either there is not had, or at least exteriorly there is not expressed, consent to true marriage, since the very substance or essence of marriage is taken away by force of such a condition.

But in the external forum, unless the condition is drawn into an express pact, the presumption is for the value of the marriage, since the cause is favorable and of the common good. - Therefore marriage is invalid, if such a condition repugnant to the substance of marriage is expressly added and drawn into a pact, in both forums, even if interior consent were present, because sufficient exterior consent would be lacking.

C. Si conditiones 7, de Cond. appos. - If the shameful condition does not concern the future, but the present or the past, according to the more common opinion the marriage is valid if the condition is verified, and is not valid if it is not verified. The reason is that such a condition is not properly a condition. L. Institutio 10, section 1, ff. de Condition. institution. - L. 881, 882, 891; St. Thomas, 4 d. 29, q. un., a. 3, q. 3; d. 31, q. 1, a. 3; Schmalzgrueber, l. 4, t. 5, n. 90 ff.; Lugo, de Sacr., d. 8, n. 129; E. M.

967 Resolutions: If the shameful condition does not affect the contract itself, but affects only the execution of the contract, because they do indeed wish to be bound by marriage, but do not wish to fulfill the offices of marriage, then they sin gravely, but the marriage is valid. - In places where a law of divorce exists, if knowledge of the law has itself antecedently as regards consent, i.e. if they contract for this reason, because they know that this is licit for them, and otherwise they would not contract, the marriage is invalid; but if it has itself concomitantly, because they have the general will of contracting, so that they would contract equally without such knowledge, the marriage is valid.

In the external forum the general will of contracting is always presumed, unless the contrary is proved, as Benedict XIV teaches, de Syn., l. 13, c. 22, n. 7, and as Pius VI declared, Letter to the Archbishop of Prague, July 11, 1789. - If marriage was indeed entered under a condition excluding the good of offspring, but one which is honest, namely under the condition of preserving chastity, the marriage is valid: for consent and object, which are altogether essential to the contract, are still had; for the object is the mutual handing over and power over one's own body. Yet others deny this. And Benedict XIV, l. c., n. 10, reports that a marriage of this sort was declared null by the S. C. C. in a certain particular case. And it seems thus to have to be held if by the aforesaid condition one renounces not merely the use, but the power.

"For that agreement, expressly drawn into a pact, by which the woman abdicated from herself power over the body of the man, and the man likewise power over the body of the woman, is openly contrary to the substance of marriage." Benedict XIV, l. c. And this certainly was verified in the aforesaid case decided by the S. C. - L. 881, 882; Lugo, de Sacr., d. 8, n. 131, 132; Collectanea S. C. de P. F., n. 1291, 1292, 1299, 1301, 1302.

968 "It must be noted here that a condition differs from a demonstration, cause, mode, and day, because a demonstration, or added cause, for example if someone says, I marry you, who are a virgin, or because you are a virgin, does not vitiate nor suspend marriage, even if the cause is false or shameful, even against the substance of marriage, as Sanchez, l. 5, d. 19, n. 2. For although he would not contract if he knew that she was not a virgin, nevertheless he then gives absolute consent, which is not impeded except by error concerning the substance, or concerning the substantial conditions of marriage. Nor does a mode suspend, if it is said, for example, I marry you so that you may serve me..., even if the mode concerns a shameful or impossible thing, I marry you so that you may kill, etc. The reason is that consent does not depend on a mode, as it depends on a condition. And even if, says Viva with Palaus, the mode is against the substance of marriage, namely, I marry you so that you may commit adultery, etc. But more probably Salmanticenses with Sanchez contradict this, because he who has an intention opposed to the contract does not seem to have the mind of contracting.

But whether an attached day suspends the contract, for example if it is said: I marry you after three days? Sanchez denies. But more probably Viva with Coninck, etc., affirm, because the one contracting then does not intend to place perfect consent except after the third day." L. 896. - St. Thomas, Suppl. q. 48, a. 2; Schmalzgrueber, l. 4, t. 5, n. 136 ff.; Sanchez, l. 5, d. 19, n. 2, 3.

969 What are the essentials of marriage insofar as it is a sacrament? The sacrament of marriage is not something distinct from the contract of marriage itself, but is the very contract of marriage itself, elevated by Christ our Lord to the being of a sacrament. Pius IX, Allocution, September 27, 1853; propositions 67 and 73 of the Syllabus given by Pius IX. - Hence it is clear that the contracting parties themselves are the ministers and subjects of this sacrament.

Florence, Decree for the Armenians; Trent, sess. 24, C. 1, de R. M. But the matter and form are contained in the contract itself. The remote matter is the bodies themselves or the right over the bodies of the spouses, to be mutually handed over in the contract of marriage in order to generation. But the proximate matter is the mutual handing over of bodies, which is perfected through words or signs expressing consent in the contract; and the form is the mutual acceptance of the contracting parties, expressed by words or signs. - Wherefore among Christians, laboring under no impediment, whether natural, divine, or canonical, there cannot be had a contract of marriage without at the same time having the sacrament of marriage; and conversely, the sacrament cannot exist without the contract. Among Christians, for unbaptized men are not capable of sacraments.

Laboring under no impediment, etc.; for although of itself every baptized human being is a subject capable of the sacrament of marriage, nevertheless accidentally many are barred from validly contracting marriage because of various impediments. - From the aforesaid mutual acceptance and handing over, moreover, the bond of marriage arises, namely the mutual right and obligation over bodies in order to generation, and therefore the union of husband and wife for one generation and education of offspring, and again for one domestic life. - L. 879, 880, 897-899; St. Thomas, 4 d. 26, q. 2, a. 1, ad 1; d. 28, q. 1, a. 3; Suppl. q. 44, a. 1; q. 45, a. 1, 2; q. 48, a. 1; E. M.

970 Resolutions: The marriage of unbelievers, although it is valid in the notion of contract, nevertheless is not a sacrament. St. Thomas, Suppl. q. 59, a. 2. Whether the marriage of a faithful person with an unbeliever, with the Pope's dispensation acceding, is a sacrament, some deny, others affirm. But a marriage contracted by unbelievers, when both spouses are converted to the faith, passes into a sacrament by the reception of baptism. - Heretics and schismatics who, in entering marriage, observe the laws of the Church as regards the substance of marriage, validly contract and are fortified with the sacrament. - All Christians who are altogether unwilling to receive the sacrament do not validly contract, even if they wish to contract marriage; and if they truly wish to contract marriage, they also receive the sacrament, even if they do not wish to make the sacrament. - Lugo, de Sacr., d. 8, n. 120-130; Schmalzgrueber, l. 4, t. 1, n. 302-304; t. 19, n. 164-176; Ferraris, v. Matrimonium, a. 1, n. 19; Clericatus, de Matr., decis. 4, n. 25.

971 Is marriage governed by civil or ecclesiastical authority? - Since among Christians the contract itself of marriage is a sacrament, marriage cannot, insofar as it is contract, be governed by civil power, and insofar as it is sacrament, by ecclesiastical power; nor at the same time, insofar as it is contract and sacrament, be governed by both powers, civil and ecclesiastical; but it must be governed exclusively, both as contract and as sacrament, by the authority of the Church.

Wherefore to the Church alone it belongs to establish especially those things which regard the substance of this contract, both as regards the incapacity of persons and as regards the form and solemnity to be constituted, namely as regards diriment impediments to be established. And likewise to the Church alone belong matrimonial causes and causes of betrothals and of other impediments immediately and directly impeding marriage. Trent, sess. 24, c. 4, 12; Benedict XIV, Const. Singulari, sections 7, 9; Leo XIII, Encyclical Arcanum, and Letter to the Bishops of the Province of Venice, February 3, 1893; Syllabus, prop. 68 ff. - But since families are members of Civil Society, hence marriage in Civil Society produces civil rights and obligations, which are called the civil effects of marriage.

Therefore if civil Princes can do anything over marriages, those things only are regarded which are situated in the civil order. Leo XIII, Encyclical Arcanum, and Letter dated February 8, 1893. - But marriage is not a certain civil contract, but is most of all natural. The contract of marriage was instituted by God Himself at the beginning of the world, Gen. 2:18; and furthermore it always was and is a sacred thing, sacred indeed not only by natural law, but also by the supernatural ordination of God. Trent, sess. 24, Doctrine on the Sacrament of Matrimony; Leo XIII, cited Encyclical.

Hence marriage, as regards unbelievers, both as natural contract and as sacred thing, by no means depends on the civil power and jurisdiction of Princes as regards impediments diriment of it, according to the opinion of many grave doctors. But there are other doctors who think that the marriages of unbelievers, since they are not sacraments, and therefore cannot be governed by canon law, lest those contracting be without law in so grave a matter, are governed by the power and jurisdiction of Princes, whether faithful or unbelieving. St. Thomas seems to adhere to this second opinion, 4 d. 39, q. 1, a. 2, ad 3, since "those things which pertain to the law of nature are determinable by positive law; and therefore if by some positive law among those unbelievers marriage with unbelievers of another rite is prohibited, disparity of worship impedes marriage among them." - St. Thomas, Suppl. q. 42, a. 2; 4 d. 34, q. 1, a. 1; Quodl. 5, a. 15; Schmalzgrueber, l. 4, t. 1, n. 360 ff.; t. 18, n. 2-8; Collectanea S. C. de P. F., n. 1089; E. M.

972 Resolutions: Impediments diriment of marriage are to be taken from Canon Law, by no means from Civil Law, except insofar as the approbation and confirmation of the Church has acceded to this, or insofar as Civil Law is conformable in this matter to Canon Law; from this it is to be corrected where it is discordant. Trent, sess. 24, Decree de R. M., etc.; C. I. 56 ff.; C. G. 161 ff.; C. H. 83 ff.; C. A. 47 ff.; C. B. 1303 ff.

Civil marriage contains nothing illicit in itself, if nothing else is signified by it except "an extrinsic ceremony for fulfilling the forms which are customarily required by civil authority." S. C. C., January 7, 1899. Wherefore in this sense it is permitted. Monit. Eccles., v. 11, p. 389.

973 Note: Since by present Italian, French, and German Civil Law marriage is not admitted unless civil, namely entered according to civil law, hence, if that is passed over, many grave damages can follow, both spiritual and temporal. Spiritual, because it will be open to one to depart from the other and to enter another civil marriage. Temporal, because the husband is not compelled by law to support the wife, and the children, in no way recognized by law as legitimate, do not succeed to the paternal inheritance by force of civil law in the external forum. Wherefore the civil ceremonies are not to be omitted. And if by civil law the bridegroom and bride are prohibited from marriage, it is not licit to join them in marriage without the command of the Bishop. S. Poenitentiaria, January 15, 1866. Cf. C. I. 70 ff., 93 ff., 721; C. G. 165 ff., 723; C. B. 1317, 1324. - But it is otherwise from C. A. 69 ff., 75 ff., and from C. H. 42 ff., 75 ff. - Cf. V. 1, n. 223, 680; Collectanea S. C. de P. F., n. 1390; E. M.

Civil marriage is not marriage, nor is it equivalent to betrothals, and therefore induces no impediment of public honesty.

Nevertheless, since it has the appearance of marriage, it can be sanated in the root. It is to be contracted before religious marriage by reason of civil effects, lest otherwise grave damages arise. And in this sense civil marriage, insofar as it signifies the civil rite to be observed in it for obtaining its civil effects, contains nothing, as has already been said, which cannot be approved. And when it cannot be contracted, recourse must be made to the Bishop. In particular cases, it can be permitted by the Bishop that first the religious marriage be contracted and then the civil. Therefore the Ordinary can permit religious marriage to be contracted without civil marriage having first been entered, but there is need: that if before this the spouses had been bound by civil marriage, they have obtained legal separation; or, if this cannot be had, that it be morally certain that the other party will never demand civil union before the law; that they promise in writing and before a person delegated by the Ordinary and two witnesses that they will celebrate civil marriage as soon as it can be done; that it be morally certain that those entering marriage are not afterward to be separated from one another. S. C. of Sacraments, March 1909. - Civil marriage, as also mixed marriage or a null marriage contracted ignorantly or knowingly, or the danger of marriage whether civil or mixed, is a canonical cause for obtaining dispensation from some diriment impediment. - Clerics constituted in sacred orders, or Regulars or Nuns after the solemn vow of chastity, presuming to contract marriage, and also all presuming to contract marriage with some one of the aforesaid persons, even merely civilly, incur excommunication reserved to the Ordinary. - Clerics constituted in sacred orders consummating this marriage incur irregularity besides.

974 Is the state of grace required for the sacrament of marriage? - Spouses contracting marriage must be in the state of grace, because marriage is a sacrament of the living. Those who contract in mortal sin become guilty of sacrilege, and do not receive sacramental graces. Probably, however, those graces are only suspended, and when the obstacle or mortal sin has been removed, they are applied to the soul. - If no fruit is hoped from admonition, it will be better not to admonish the unworthy person concerning the sacrilege, so that at least thus he may sin less; and rather he should be induced at least to approach confession as soon as possible. - L. 894.

975 Must the parish priest require that a certificate of Confession be exhibited by the spouses? He cannot of himself require this, unless law or a precept of the Bishop establishes it. The reason is that although the state of grace is required for receiving this sacrament, nevertheless Confession is not necessarily required, since contrition can suffice absolutely even for those who are in the state of mortal sin. From another source it is generally not known to the parish priest that the spouses are not in the state of grace. - Where a particular law exists, the parish priest must require testimony of Confession. Nevertheless cases can occur in which this law admits exception, as if marriage has already been contracted civilly, and one party exhibits the required testimony of Confession, etc. And if the bridegroom is not a public sinner, nor is his unworthiness clear, even less grave reasons suffice. Cf. 372 ff.

976 Must marriage be celebrated in Church, and be blessed by the parish priest at Mass? - It is fitting that marriage be celebrated in Church, and spouses are to be exhorted that they receive the nuptial blessing, which pertains to the solemnity of nuptials, and is altogether distinguished from the rite of celebrating the sacrament of marriage, by which the priest joins the spouses and blesses the ring, and which is contained in the Roman Ritual. The Missal exhibits the nuptial blessing in the Mass for the bridegroom and bride. If they omit it, either they are free from every fault, or certainly from grave fault.

Marriage can be celebrated at any time, even forbidden time, or time of interdict. The nuptial blessing is given only in Mass, and can be given even after marriage has been celebrated, even if the bride approaches pregnant. But it is given by the Bishop alone or by the proper parish priest, only in their own proper territory, and outside forbidden time and interdict. It consists in the Prayers which are had in the Missal: Propitiare, etc., and Deus, qui potestate, etc., to be said before Libera nos; and also Deus Abraham, to be said before the blessing. In Mass; namely, if it can be done, a votive Mass for the bridegroom and bride; this is therefore permitted on any day, except doubles of the first and second class, feast days of precept, and the vigil of Pentecost, and other excepted days. Cf. here 657; but on these days the prescribed commemoration for the bridegroom and bride is to be added to the Mass; and moreover after the Lord's Prayer and Ite Missa est the Prayers are added which are had for this purpose in the Mass for spouses. But once it has been given either to the man or the woman, it cannot be given again in second nuptials. But since that blessing chiefly regards the woman, if the woman has never received it, it can be given, whether she then marries for the first time, or then marries again, where this custom is in force. - C. 1, 3, de Secund. nupt.; Trent, sess. 24, C. 1, de R. M.; Roman Ritual, h. t.; Holy Office, September 1, 1841, Collect. S. C. de P. F., v. 1, n. 938; S. R. C., June 23, 1853; August 14, 1858, Mont. Alb.; May 9, 1893; June 30, 1896; Benedict XIV, Instr. 80, n. 8; L. 984, 988; Collectanea S. C. de P. F., n. 1536, 1537, 1559, 1560, 1561; E. M.

For imparting the nuptial blessing after forbidden time, the presence of both spouses is necessary, and that of the bride alone does not suffice. S. R. C., May 27, 1911, ad 7.

If one party is Catholic and the other has publicly cast off the faith or has enrolled himself in a condemned sect, although he has not also been enrolled in a heretical sect, the matter having been brought to the Bishop, the Bishop can permit the parish priest to assist at the marriage only as an authorized witness, if otherwise grave scandal or damage would arise, with every ecclesiastical rite excluded, and the celebration of Mass altogether excluded, unless the circumstances require otherwise. Holy Office, February 21, 1883; April 23, 1873; E. M.

All priests blessing nuptials, or joining spouses in marriage, without permission of the parish priest of the spouses are suspended until they are absolved by the Ordinary of the aforesaid parish priest. - The blessing after childbirth must be done by the parish priest, if he himself has been requested; it can be done by any Priest, if he likewise has been requested, in any church, after its superior has been informed. It is not to be denied to a woman after childbirth whose offspring died without baptism. A woman who has given birth to an illegitimate child does not have a right to the blessing after childbirth.

Proof of marriage. If legitimate proof of an entered marriage cannot be had, an oath is to be deferred to the parties by which they confirm their own assertion; when this has been furnished, the parties are to be held as joined in legitimate marriage, and their offspring as legitimate. Nevertheless those cases are to be excepted in which the law requires full proof, for example if the question concerns prejudice to another marriage, or receiving orders. But marriage confirmed by oath, as above, is to be inscribed not indeed in the common book of marriages, but in a distinct booklet destined for this purpose. S. C. of Sacraments, March 6, 1911.

977 What concerning the unity of marriage? The unity of marriage consists in this, that marriage is the union of one man with one woman. - It is certain that polyandry, or the simultaneous union of several men with one woman, conflicts with the natural law, because it is opposed to the chief ends of marriage, namely the generation of offspring and their good education. The seed of several mixed is sterile. Furthermore, the father becomes uncertain, upon whom the education of offspring especially falls. - It is certain that simultaneous polygamy, or the simultaneous union of several women with one man, is prohibited in every case, at least by positive divine law of the New Law, as is clear from Luke 16:18: Everyone who dismisses his wife and marries another commits adultery.

It is likewise clear from Trent, sess. 24, Doctrine on the sacrament of matrimony, c. 2. Moreover, it repugns at least to the peaceful dwelling of spouses, a secondary end of marriage, and renders the education of offspring more difficult. - It is certain that second nuptials and further nuptials are licit both for a man and for a woman even under the Evangelical law. This is clear from the authority and practice of the Church, and also from Sacred Scripture, 1 Cor. 7:39: A woman is bound by the law as long as her husband lives; but if her husband has fallen asleep, she is freed: let her marry whom she wishes, only in the Lord. - St. Thomas, Suppl. q. 63, q. 65; E. M.

978 What concerning the firmness of marriage, insofar as it regards the bond? - Marriage is indissoluble, i.e. once marriage has been contracted, divorce as regards the bond cannot be made, at least by positive divine law. It is of faith. Proof 1. From the words of Christ, Matt. 19:6: And so they are no longer two, but one flesh. What therefore God has joined, let not man separate. 2. From the words of St. Paul, 1 Cor. 7:10-11: But to those who are joined in marriage I command, not I, but the Lord, that the wife not depart from the husband; but if she departs, let her remain unmarried, or be reconciled to her husband. And let not the husband dismiss the wife. 3. From Trent, sess. 24, c. 5, 7. Therefore even if before consummated marriage a case occurs such that, were it standing, marriage could not have been entered, for example, if the man becomes impotent, if the woman becomes insane, the bond of marriage perseveres. C. 25, caus. 32. - L. 955; St. Thomas, Suppl. q. 67; Collectanea S. C. de P. F., n. 1295; C. B. 1348; E. M.

979 Is an exception given as regards the aforesaid firmness of marriage? - A threefold case must be excepted. 1. Ratified and non-consummated marriage of Christians can be dissolved, for a grave cause, by dispensation of the Pope, from the power divinely conceded to him. This is clear from the fact that the Supreme Pontiffs have already used this power many times, as St. Gregory VII, Paul III, etc.; Benedict XIV, Const. Dei miseratione. Cf. Perrone, de Matr., t. 3, s. 2, c. 6, a. 4. Moreover, this faculty is to be extended to marriages consummated in unbelief, if the spouses after baptism, by which the union becomes ratified, have not again consummated it; and likewise to marriages consummated in unbelief, when the spouse converted and baptized is permitted, by Apostolic Authority, to remain with the wife who was converted and baptized with him, as with a legitimate wife, the others having been dismissed, although she is not his first wife; or, because the absent unbelieving spouse cannot be warned, when it is permitted by Apostolic Authority that the spouse converted to the faith and baptized contract marriage with any faithful person. Indeed this marriage is valid and firm, even if afterward it becomes known that the prior unbelieving spouse could not justly declare his or her will because of an impediment, and had also been converted to the faith at the time the second marriage was contracted. This is most clearly established from the Letters of St. Pius V, August 2, 1571; Gregory XIII, January 25, 1585; Urban VIII, October 20, 1624; September 17, 1627. - Non-consummated, namely by an act of itself suitable for the effect of generation; and consequently, St. Alphonsus 1036, St. Thomas, 4 D. 41, q. 1, a. 1, q. 4, ad 2, by an act perfect on both sides. - Consummated marriage of Christians can in no way be dissolved, Matt. 19:6; Trent, sess. 24, C. 7, de M., and the same must be said if marriage is contracted by a faithful person with an unbeliever from dispensation of the Roman Pontiff. Clement XIII, August 2, 1759; Holy Office, August 1, 1753. - L. 955, 956, 959; Collectanea S. C. de P. F., n. 1308.

Dispensation from ratified non-consummated marriage is to be obtained exclusively from the Supreme Pontiff. The Bishop in this cause cannot, without a special faculty obtained from the S. C. of Sacraments, institute the process. But in other causes the Bishop is the competent judge in first instance.


	Ratified and non-consummated marriage can be dissolved through the solemn religious profession of one spouse, and this from a special privilege conceded by Christ and declared by the Church. C. Verum, C. Ex parte, de Convers. coniugat.; Trent, sess. 24, c. 6. Solemn: i.e., not of simple vows, even in the Society of Jesus, but solemn vows. Profession; not mere entrance into Religion. - But so that the spouses may deliberate about the use of this privilege, by the law itself they have two months conceded to them after the nuptials, during which time they are not bound to render the debt. C. Verum, C. Ex publico, de Convers. coniug. And "either spouse can licitly deny the debt within the two-month period, although he does not have the intention of entering Religion, because he uses his own right." L. 956. Indeed after that two-month period also, if the marriage has not been consummated even through illicit denial of the debt, this privilege remains. Nor is it impeded by fornication had between the spouses before the celebration of marriage, unless the marriage is necessary for legitimating offspring, or for repairing scandal, or the honor of the bride. If within the two-month period violence is applied, and the marriage is thus consummated while the bride was in fact thinking about embracing religion, although the marriage is now indissoluble, nevertheless the bride can even in this case enter Religion. But he sins who contracts marriage with the intention of entering Religion without warning the other party. - L. 870, 958; St. Thomas, Suppl. q. 61, a. 2, 3; Schmalzgrueber, l. 3, t. 32, n. 11 ff.



There are those who judge that a right of this sort is not conceded except to those who, after nuptials have been contracted and not yet consummated, deliberate about entrance into religion. But in this sense that right would be void, for then immediately after the contract of marriage each one would be bound to render the debt. For who is so mad that, while deliberating about entrance into religion, he would contract marriage?


	Even consummated marriage of unbelievers can be dissolved from divine concession, when either spouse is converted to the Christian faith, although not Catholic but heretical, through reception of baptism, and the other refuses to cohabit peacefully with him, or does not cohabit except with injury to the Creator and contempt of the Christian Religion, or makes an attempt to draw the faithful party into mortal sin. This divine concession is drawn from the words of the Apostle, 1 Cor. 7:12-15, where he says: If any brother has an unbelieving wife and she consents to dwell with him, let him not dismiss her...; but if the unbeliever departs, let him depart, for the brother or sister is not subject to servitude in such matters; but God has called us in peace. Innocent III explains the same more fully in C. Quanto 7, de Divortiis. - L. 955, 956; St. Thomas, Suppl. q. 59, a. 3-6; E. M.



Interpellation of the unbelieving spouse is to be made, if the other, while that one remains in unbelief, is converted and wishes to enter a new marriage. Provided it is clear that the spouse is unwilling to live peacefully from that one's response, or from a process at least summary that he or she was unwilling to give any response, or dispensation from making interpellation has been obtained from the Holy See, marriage can be contracted.

980 Note: Marriage is not dissolved immediately by reception of baptism; Crimes are dissolved in baptism, not marriages, C. Gaudemus 8, de Divortiis, C. Si quis 28, q. 2; but when the converted and baptized spouse enters a new union. Even after intercourse has been had after the conversion of either party, if the other party is unwilling to cohabit peacefully without insult to the Creator, the marriage can still be dissolved, whatever time has elapsed. But when the spouse converted passes to other nuptials, since the prior marriage is now dissolved, even the spouse who remains in unbelief can validly and licitly contract another marriage. - Regularly, from the prescription of the Law, C. Quanto 7, de Divortiis, interpreting the Pauline privilege, But if the unbeliever departs, let him depart, the converted party cannot pass to other vows before the unbeliever, having been interpellated, has either absolutely refused to cohabit with the converted party, or at least has been unwilling to cohabit without insult to the Creator. - If the unbeliever cannot be interpellated, because he or she is far absent and has fled, or lies hidden, several judge, apud Sanchez, l. 7, d. 74, n. 13-15, that interpellation can be omitted, because there is no obligation of impossibilities; nor is there need of it, since it is now clear with moral certainty that the unbelieving spouse is unwilling to be converted, nor willing to live peacefully. Others, with whom Benedict XIV agrees, de Syn., l. 6, c. 4, n. 3, think pontifical dispensation necessary; and the S. C. C., January 17, 1722, adhered to this opinion apud the same Benedict XIV, l. c., and the Holy Office, September 16, 1824. Cf. Collectanea S. C. de P. F., n. 1328. The case would certainly be different if the unbelieving spouse is absent from the spouse by some compulsion and wishes to be joined with that spouse; for then the unbeliever neither departs nor can depart, in which case Apostolic dispensation would be needed for the converted unbeliever, and then indeed in this sense the dispensation from interpellation which is given can be well understood. - When, in some places, by law or custom, in order to remove a peculiar danger of perversion, it is prohibited that the converted party cohabit with the unbeliever unless this one also wishes to be converted to the faith, not only must the unbeliever be interpellated whether he consents to cohabit peacefully, but also whether he wishes to embrace the Christian faith. But if, when the time prefixed by law or custom has elapsed, he has declared that he is unwilling to be converted to the faith, although from another source he would wish to cohabit peacefully, the converted spouse recovers liberty and is permitted to fly to new nuptials. For by the judgment of the Church, according to the circumstances of places, the pertinacity alone of the unbeliever in unbelief is judged to present danger for the perversion of the faithful spouse, and for insult to the Creator. - By the Pauline privilege, it is not conceded to the converted party that he can enter a new marriage with another unbeliever, or even with a catechumen, but only with a baptized faithful person. S. C. de P. F., January 16, 1683; August 7, 1891, Collectanea cit. n. 2183; L. 956, 957; St. Thomas, Suppl. q. 59, a. 3, 6; Benedict XIV, de Syn., l. 13, c. 21; Sanchez, l. 7, d. 73; Monit. Eccles., v. 11, p. 533.

When one of two unbelieving spouses is converted to the faith, the other remaining in unbelief, the converted one can receive sacred orders or profess religion. In the first case the marriage is not dissolved, and therefore if the other spouse is converted, he or she cannot contract a new marriage. Sanchez, l. 7, d. 76, n. 11. But in the other case, "it must altogether be held," says Sanchez, l. c., n. 9, "that the prior consummated marriage is dissolved through profession, just as it would be dissolved through subsequent marriage." - Ferraris, Supplementum, v. Privilegium Paulinum; E. M.

981 What and of how many kinds is divorce, and by what cause and authority is it licitly made? - Divorce is separation and disjunction. It is threefold: as regards the bond, as regards habitation, as regards the bed. Divorce as regards the bond is that by which the very bond of marriage is dissolved, so that the former spouses can licitly and validly enter another marriage; this is verified in the three cases explained in the preceding number. Divorce as regards habitation is separation merely as regards cohabitation, while the bond of marriage remains. - Divorce as regards the bed is separation regarding the use itself of marriage and the conjugal debt, while again the bond of marriage remains.

A spouse can separate from a spouse as regards habitation and bed: 1. From mutual consent, which is clear of itself, provided the danger of incontinence is absent; whether for a time, because of affairs, or perpetually because of a desire for a more perfect life. 2. Because of adultery of the spouse, on account of violated fidelity, Matt. 5:32; 19:9; 1 Cor. 7:11; C. 4, 5, 8, de Divort. Because of adultery, namely morally certain, not condoned either expressly or implicitly through a conjugal act, not mutual, because then compensation would exist, voluntary, but not committed from violence inflicted, perfect and consummated. Whether also because of sodomy and bestiality? The common opinion affirms, from which St. Alphonsus 362 says one must not withdraw, but he says that it is not really proved. St. Thomas, 4 D. 39, q. 1, a. 1, ad 4. 3. Because of supervening heresy. C. de illa, de Divort. 4. Because of any grave danger of body and soul, can. 28, caus. 1; C. 8, 13, de Rest. spol.; Trent, sess. 24, c. 8; for example, if danger of life, mutilation, enormous or frequent cruelties is imminent; or danger of perversion. - C. I. 148-155.

The aforesaid divorce from bed because of adultery certainly can be made by one's own authority; likewise from bed and habitation, provided that, if the delict is hidden, scandal is absent, which can scarcely be absent; and more truly also because of heresy; and because of the aforesaid danger, if it is proximate and clear. - But no one of himself is bound to make divorce; since neither is anyone bound to this from justice, as is undoubted; nor from charity, which does not urge with grave inconvenience, which is ordinarily inherent in divorces: provision is made besides for one's own and the other's incontinence, and greater scandals are prevented.

Divorce is one thing perpetual, another temporary. Perpetual divorce is of itself divorce made because of adultery, or by the authority of a judge. Once perpetual divorce has been made, the innocent spouse, in whose favor it is, can still call the spouse back to himself or herself whenever he or she wishes; yet he or she is not compelled to admit that spouse, since this is not without grave inconvenience, although the other spouse has been converted to good fruit, or, more probably, has afterward fallen into the same delict, for example, of adultery, whether the divorce was made by one's own authority, or, more truly, by the authority of a judge. But if the divorce is temporary, the spouse is compelled to receive the spouse returned to the faith, C. 6, de Divort., or when the danger because of which he or she separated has now been removed. - L. 960-977; St. Thomas, Suppl. q. 59, a. 3, 6; q. 62; Sanchez, l. 10; Schmalzgrueber, l. 4, t. 19; E. M.

982 What concerning children to be educated after divorce has been made? - The doctors unanimously establish that children are to be educated with the innocent party. But when the other spouse is an unbeliever or heretic, the offspring must always be educated with the faithful party, although this one is guilty, and this in favor of the faith, from C. fin., de Conv. infid. But the expenses for educating the offspring are to be borne by the father, if he is at fault, Auth. Si pater apud L. 976. But if the mother is at fault, the law establishes nothing; Sanchez, l. 10, d. 20, n. 8, nevertheless judges it equitable that what has been established for the father also be understood for the mother. But if, once divorce has been made, the man retains the dowry, the wife would now seem sufficiently to concur for the education of the offspring. These things according to Roman Law. But now the more recent laws of various places are to be consulted. C. I. 148 ff.; C. G. 229 ff.; C. H. 104 ff.; C. A. 103 ff.; C. B. 1585, 1635, 1636, 1685. - Schmalzgrueber, l. c., n. 181-183.

983 What concerning a sentence of divorce from the bond to be pronounced by a lay judge? - Where civil law of divorce is in force not only from bed and habitation, but also from the very bond of marriage, spouses cannot, for any reason, petition the sentence of the judge; nor consequently can advocates petition and defend it; nor can judges in any way pronounce it, namely a sentence which repugns to natural, divine, and ecclesiastical law concerning the indissoluble bond of marriage. For there is question of a thing intrinsically illicit. But if by supreme crime spouses have petitioned and obtained from a judge a sentence of this sort of divorce from the very bond of marriage, the civil registrar can in no way admit these spouses to another civil marriage and authorize it by his presence. For then by his authority he would admit them to nothing other than public and legal adultery, which would be protected by the very favor of the law. Hence he would inflict the greatest injury on the pre-existing marriage, and authoritatively declare those capable of the civil effects of marriage who, while the prior marriage still endures, are altogether incapable of these effects. C. B. 1564 ff.; E. M.


III. On the Impediments of Marriage

984 What and of how many kinds is an impediment of marriage; by what law is it constituted, and by what superior; whom does it affect? Impediments of marriage are certain conditions or circumstances constituted by law, which prohibit from contracting marriage. By law, for a particular precept or prohibition made to someone or to some persons is not customarily called an impediment. - Impediments which forbid entering marriage licitly are called impedient; those which bar from validly contracting marriage are called diriment. Contracting, for if perhaps they supervene when it has already been contracted, they by no means render it invalid. Diriment impediments fall into inhabiting and invalidating laws. Wherefore regularly neither ignorance nor force nor fear even of death excuses from incurring them. - All diriment impediments are established either by natural law, or by divine law, or by canon law. Nor can Bishops constitute them, but only the Roman Pontiff. Impediments introduced by Christian Princes are neither diriment, nor properly impedient, and therefore do not oblige in conscience except merely per accidens, from damage that would occur if they were not observed. - Impediments of natural and divine law oblige all, even unbelievers. Impediments of canon law oblige only Christians, C. 4, de Consang., C. 8, de Divort., namely Catholics and heretics; and thus the Holy See, when permitting mixed marriages of Catholics and non-Catholics, if some diriment impediment is present, first dispenses it. And if marriage is entered by a faithful person with an unbeliever, an impediment of ecclesiastical law certainly does not directly affect the unbeliever; nevertheless it directly affects the faithful person, and because marriage is a contract, and a contract is between two and cannot be invalid on one side and valid on the other, the impediment indirectly affects even the unbeliever, as is seen in the impediment of disparity of worship, crime, etc. C. 1, de Conv. infid. - Trent, sess. 24, c. 3, 4; Sanchez, l. 7, d. 5, d. 78, n. 3; Schmalzgrueber, l. 4, t. 1, n. 375; t. 7, n. 46; La-Croix, l. 6, p. 3, n. 525; Benedict XIV, de Syn., l. 8, c. 14, n. 5; l. 13, n. 23; Lugo, Resp. Mor., l. 1, d. 45, n. 4; E. M.

985 Resolutions: Hence, if after marriage has been contracted the woman certainly detects a diriment impediment, by force of which there was no marriage, she cannot ask the debt, nor render it, even if she were compelled to this by the threat of death, because the union would be fornication, which in no case is licit. Except probably, unless the woman were merely passive, so that she would cooperate in an altogether material way in such an act, if she is compelled to this by fear of death, with danger of consent always excluded.

986 How many and which are the impedient impediments? - Today four are numbered: prohibition of the Church, time, betrothals, vow. Formerly six were numbered. For there were also the impediments of catechism and crime. But these two impediments, by the consent of all theologians and canonists, are now held as obsolete. - The impediment of catechism was contracted by him who answered for an infant in the profession of faith which precedes the conferral of baptism, and constituted an impedient impediment in the same degrees as with the sponsor of baptism and confirmation. - The impediment of crime was a certain penalty imposed by the old law on certain graver crimes, by which namely the guilty person was prohibited from contracting any marriage with any person, either altogether, if he was unmarried, or after the death of the spouse, if married. - Schmalzgrueber, l. 4, t. 11, n. 59 ff.; t. 13, n. 3, 27-29; t. 16; Sanchez, l. 7, d. 15; De Iustis, de Dispensat. Matrim., l. 2, l. c., n. 58 ff.

987 What is the prohibition of the Church? - It is a prohibition, whether general or particular, made by the Church or some ecclesiastical superior, that some marriage not be celebrated. - Particular prohibition is had when, from a just and special cause, marriage is interdicted to someone, whether by the parish priest, or by the Bishop, or by the Pope, who last can also add invalidation to the prohibition. C. Tua 4, de Sponsa duorum. The Pope and Bishop can furthermore attach a censure to the prohibition. C. ult., de Matr. contracto contra interd. - Three just causes, because of which marriage can be interdicted according to the common opinion of the doctors, are chiefly numbered: 1. complaint concerning betrothals by which either of the spouses first bound himself or herself with another person; 2. not vain suspicion of a hidden impediment, either diriment of the union between them or even merely impedient; 3. not empty fear lest from that marriage grave quarrels, enmities, scandals, or other inconveniences should follow. - A general prohibition, which namely regards marriage specifically, is had: 1. that marriage not be contracted without the consent of parents. Cf. 928, 940; 2. without banns. Cf. 949 ff.; 3. clandestinely. Cf. 1026; 4. with a non-Catholic. Cf. 1010. - Schmalzgrueber, l. 3, t. 16, n. 1; Pirhing, l. 4, t. 16, n. 1; Benedict XIV, Instr. 80.

988 What is time? - It is some determined time through the course of the year, which is called forbidden time, and during which the Church forbids solemnities of nuptials. Trent, sess. 23, c. 11, C. 10, de R. M. But now such time is that which flows from the first Sunday of Advent up to Epiphany inclusive, and from Ash Wednesday up to the Octave of Easter likewise inclusive. - Now; for before the Tridentine Synod the forbidden time was 1. from the first Sunday of Advent up to Epiphany; 2. from Septuagesima Sunday up to the Octave of Easter; 3. from the second feria of Rogations up to the Octave of Pentecost; 4. two or three weeks before the Nativity of St. John the Baptist. Besides, Trent prohibits in the aforesaid time only the solemnities of nuptials, namely to bless the spouses, together with the Mass for the bridegroom and bride in which that solemn blessing is had; to lead the bride home with noise; to prepare more solemn nuptial banquets. But it does not forbid the parish priest to make the proclamations, or even to join the spouses privately, although in various places because of custom this also is prohibited. Namely the custom of certain places has it, not indeed that proclamations not be made, or that the contract of marriage not be celebrated, or that this not be consummated through forbidden times, but that nuptials not be celebrated unless either some necessity urges, or the license of the Ordinary has been obtained, even, if it can be done, in a case of necessity; to this custom it is certainly fitting that parish priests accommodate themselves. Nor indeed, according to the ancient canons, must one abstain from consummation of marriage, whether from precept or from counsel. For those canons speak only of the solemn leading of the bride, not of the consummation of marriage; and thus it is not necessary to explain them as mere counsel and not precept, for that solemn leading is in reality interdicted by precept. - Roman Ritual, de Matr.; S. R. C., August 14, 1855, Mont. Alb., n. 3079, 3380, 3922; Schmalzgrueber, l. 4, t. 16, n. 27, 31-41; Benedict XIV, Instr. 80; L. 983, 984; St. Thomas, Suppl. q. 64, a. 10.

From the Constitution of Leo XIII Trans oceanum, April 19, 1897, for Latin America it was conceded "that Indians and Blacks can receive the nuptial blessing at whatever time of the year, provided that in those times in which nuptials are prohibited by the Church, they do not use an apparatus of pomp."

989 What are betrothals? Any betrothals, whether ecclesiastical or private, seriously contracted, unless they have been legitimately dissolved either by mutual consent of those contracting or by another just cause, are an impediment impeding marriage. This is clear from natural law; for there exists a grave obligation of justice to preserve a pact from an onerous contract. But if someone, notwithstanding that impediment, contracts nuptials, the marriage will indeed be valid, since this impediment is only impedient, yet it will not be licit. C. Duobus 1, de sponsa duor.

990 What is vow? A fourfold vow impeding marriage is distinguished, namely a vow of chastity; a vow of not marrying; a vow of entering Religion; a vow of receiving sacred orders.

A vow of chastity. - He who has emitted such a vow sins gravely by entering marriage with the intention of consummating it, because he breaks the vow. - He also sins gravely, even with this intention excluded, because he exposes himself to danger of violating either the vow or the right of the other spouse. Once marriage has been contracted, he can neither ask nor render the debt during the first two-month period, because by divine privilege spouses are exempted during this time from the obligation of the conjugal debt. But when this time has elapsed, he can indeed render the debt and satisfy the right of the other, but he cannot ask without dispensation from the vow, or without suspension or indirect irritation of the vow made by the other spouse. - He must altogether abstain if the other consents, or has lost the right of asking, for example, because of adultery or incest. But if he can abstain with difficulty, he must as soon as possible request dispensation, or seek the aforesaid irritation from the other spouse. - If the other spouse dies, he cannot fly to new nuptials unless he has obtained dispensation from his vow also to this effect. - St. Thomas, Quodl. 3, a. 18; Quodl. 10, a. 11; La-Croix, l. 3, n. 564.

A vow of not marrying, or a vow of virginity. - He who, after emitting this vow, contracts marriage sins gravely, as is manifest. - Once marriage has been contracted, he can render and even ask the debt, because the observance of the vow has now been made impossible. For the same reason, when the spouse has died, he can at least probably contract a new marriage. - In practice it is sometimes doubtful whether someone strictly vowed virginity or only bodily integrity, virginity or celibacy, or rather chastity universally. The penitent will have to be asked whether he was led by love of the aureola of virginity, or by intention of freeing himself from the burdens of marriage and serving God more holily, or solely by love and affection of purity. In the first case he is to be judged to have vowed virginity, which is lost only by voluntary emission of seed in a man and voluntary laceration of bodily integrity in a woman; in the second case celibacy, which merely prohibits marriage; in the third case truly chastity. La-Croix 57.

A vow strictly of virginity, namely of preserving bodily integrity only, is not violated by the mere contract of marriage, but is violated because, by contracting marriage, someone exposes himself to danger of losing virginity in it. But once it has been lost, since the vow has now been made impossible, he can ask and render the debt.

A vow of entering Religion. - He who has emitted such a vow sins gravely by entering marriage, both because he deceives the other and because he exposes himself to danger of violating the vow. - Before the consummation of marriage he is bound to enter Religion; and therefore he sins mortally when for the first time, either by asking or rendering the debt, he consummates the marriage, because he must fulfill the vow when he can. But he can fulfill it by not consummating marriage in the first two-month period, since then by divine privilege either party can enter Religion, and the other party, when the spouse solemnly professes, is freed from the bond of marriage. - After consummated marriage he can ask and render the debt, because execution of the vow has been made impossible, and the asking of the conjugal act is not against the vow itself, since he did not vow chastity, but Religion. - Even after marriage has been consummated, of itself he is bound to enter Religion as often as he can do this without injury to the right of the other party, for example, if the other consents, or loses the right of asking the debt in perpetuity, or if the marriage is dissolved by death; because the obligation of the vow always subsists. But in practice in these cases it is more expedient that recourse be had to dispensation. More expedient; for in practice the circumstances by reason of age, of offspring perhaps received from marriage, of the state of fortunes, and also of suitability for religious duties, are so changed that because of change of matter the obligation of the vow almost of itself ceases, and there is no need of dispensation.

A vow of receiving orders. - He who has emitted that vow sins gravely by entering marriage, as is well known. - He is bound to receive orders if he can, for example, if he obtains the consent of the other. According to several he is bound to enter Religion before the consummation of marriage, even against the will of the other, so that he can fulfill the vow. But others more probably deny this. - Once marriage has been entered, he can consummate it if he can no longer fulfill the vow. - When the wife has died, or when separation has legitimately been made, he is bound to receive sacred orders, unless he is dispensed. For the vow does not cease. St. Thomas, Suppl. q. 53.

991 Who can dispense in impedient impediments? - No one can dispense, except the Supreme Pontiff and from a just cause, from an impediment arising from valid betrothals, since in this matter there is question of a strict debt of justice, which no one besides the supreme Prince can take away. The same must be said concerning the necessity of the consent of parents, which is to be referred back to natural law; nevertheless this naturally ceases if the parents dissent unjustly. - Bishops, or Ordinaries, Pastors of souls, enjoying full jurisdiction in the external forum, can dispense 1. in the obligation of banns; 2. as regards the contract during forbidden time, where custom also interdicts this; 3. in a vow of temporary chastity, and of virginity or of not marrying. - But they cannot dispense 1. as regards a vow of perpetual chastity; 2. as regards a vow of entering Religion; 3. as regards the impediment of disparity of worship between Catholics and heretics; 4. as regards clandestinity, or marriage to be contracted in the face of the Church; 5. as regards the solemnities of nuptials, S. R. C., August 14, 1858, Mont. Alb., ad 2; 6. as regards proof of free state. For these impediments are reserved to the Pope. - Regulars by their privileges are able to dispense merely for the internal forum in a vow of virginity, or of not marrying; for they have the same power of dispensing from vows in the internal forum which belongs to Bishops by ordinary right, according to the common opinion of the doctors. L. 987, 1119, 1128; Benedict XIV, Instr. 80, n. 15; Sanchez, l. 1, d. 61.

992 Note: The Bishop, when necessity urges, namely when there is danger in delay, can dispense in a vow of chastity for contracting marriage. Likewise, once marriage has been contracted, the Bishop can dispense, when necessity urges, in the same vow of chastity, for asking the debt; and the Bishop can also do this absolutely by force of quinquennial faculties, and a confessor having the schedule of the S. Penitentiary. Cf. the respective Formulas. - The Bishop can do the same in a vow of continence by which either spouse has obliged himself or herself after marriage has been contracted. For since by force of this vow one is indeed prohibited from demanding the debt, but nevertheless can and even must render it, it is not a vow of perfect chastity, and therefore is not reserved to the Supreme Pontiff. Otherwise it must be said if by common consent each spouse had vowed perpetual continence. L. 986, 987, 1126.

993 How many and which are the diriment impediments of marriage? - Today twenty diriment impediments are absolutely numbered. Five are on the part of consent and liberty: 1. error of person; 2. error of servile condition; 3. fury and insanity; 4. force; 5. abduction. Fourteen are on the part of the persons contracting. If someone is simply impeded from contracting with any person whatever, the impediment will be 6. either of impotence, 7. or of age, because he cannot altogether, whether perpetually or only for a time; or because he cannot because of an office received, and it is the impediment 8. of order; or because he cannot because of a vow emitted, and there is had the impediment 9. of vow. But if someone is impeded from contracting only with a determined person, either this is because of an obligation to another, and it is 10. the impediment of bond; or because of excessive distance from that person, and it is 11. disparity of worship; or because of excessive nearness, and it is 12. consanguinity, 13. spiritual kinship, 14. legal kinship, 15. affinity, 16. public honesty; or because of undue union with that person, and so it is crime, namely 17. adultery, 18. homicide, 19. both together. - Finally one is on the part of extrinsic solemnity, and the impediment is 20. clandestinity. St. Thomas, Suppl. q. 50, a. 1.

The aforesaid impediments are contained in the following verses. The first comprises the five impediments on the part of consent; the four following contain the fourteen impediments on the part of the persons contracting; the last contains the impediment on the part of form.


	Error, 2. Condition, 3. Madness, 4. Violence, 5. Abduction;




	Not able, 7. or Age, 8. Order, and 9. Vow, 10. Bond, 11. Disparity of worship, 12. Blood, 13. Sacred kinship, 14. Or kinship arising from adoption, 15. Affinity, 16. Public honesty, 17. Invading the marriage bed, 18. Killing, 19. or each crime;




	If Clandestine: the twice ten related things dissolve.



994 What is the impediment of impotence and of age? - For contracting marriage there is essentially required a thing suitable for contracting: for the substantial elements of a contract are thing, cause, consent. The thing is the right of coming together in order to the generation of offspring, to be handed over and accepted on both sides. Therefore impotence for coming together, so that man and woman cannot become one flesh, constitutes a diriment impediment of marriage, which is called impotence. C. 1, section 1, de Frigid.; Sanchez, l. 7, d. 92, n. 7. Wherefore those who are impotent for the aforesaid act "cannot satisfy even the secondary end, which is the remedy of concupiscence, for that must be had not through any intercourse whatever, but through that which from its nature is apt for the generation of offspring." Schmalzgrueber, l. 4, t. 15, n. 32.

Hence they cannot contract even as a remedy for concupiscence, since the secondary end supposes the primary; and marriage cannot be for a remedy of concupiscence unless it is marriage. For marriage "is principally for the office of nature." St. Thomas, III, q. 73, a. 2, apud Cajetan. And an accessory cannot exist without the principal. And certainly marriage instituted secondarily as a remedy for concupiscence is not another marriage of its own kind; but it is that same marriage instituted before sin, so that to that institution for the office of nature there afterward acceded another institution as a remedy for concupiscence. St. Thomas, ibid., in c., ad 2, ad 3. If therefore marriage is impossible according to the first institution, how can marriage be had according to its secondary institution? Indeed, how can a natural union, or union according to nature, of man with woman any longer be had, once the possibility of offspring and the ordering of that union to offspring has been removed? "The union," says the Angelic Doctor, Suppl. q. 55, a. 3, c., "of husband and wife is called natural principally because of the production of offspring." And this union according to the same Angelic Doctor is at the same time so natural and principal that it is what constitutes the first perfection or essential perfection of marriage. "It must be said," he says, q. 73, a. 4, c., apud Cajetan, "that integrity is twofold; one is attended according to first perfection, which consists in the very being of the thing. The other is attended according to second perfection, which consists in operation. Since therefore carnal union is a certain operation, or use of marriage, through which faculty is given for this, therefore carnal commingling will be of the second perfection of marriage and not of the first"; and faculty for it will be of the first. Wherefore, immediately ad 1, speaking of the first institution of marriage, and of those words, "they shall be two in one flesh," the holy Doctor says: "It must be said that Adam set forth the integrity of marriage as regards each perfection, because a thing is made known from its act." Whence this also appears, that according to the Angelic Doctor the aforesaid carnal commingling is commingling apt of itself for generation, or, as the same holy Doctor speaks, a commingling of seeds which can be the cause of generation. Suppl. q. 55, a. 3, ad 3. And Cajetan in cited q. 75, a. 1, defining conjugal intercourse, says: "For that is what is ordered of itself to one kinship and the education of one offspring, and one domestic life." Therefore by this intercourse the remedy of concupiscence can be sought, not by another. Intercourse from which, according to itself and not according to some accident, as in the sick, the sterile, and the elderly, generation cannot follow, is, according to the Angelic Doctor, an act against nature, and therefore in it it is altogether absurd to seek the remedy of concupiscence. "That act," says the holy Doctor, "is against nature in the genus of lust from which generation cannot follow according to the common species of the act; but not that from which it cannot follow because of some particular accident, as old age or infirmity." QQ. DD. de Malo, q. 15, a. 2, ad 14, and a. 1, c.

Therefore it is impossible to enter the contract of marriage, as certain moderns assert, by intending its secondary end, with the primary end positively excluded, in which alone that secondary end is to be sought.

Impotence is one thing natural, another accidental. The first is that which is naturally inherent, as frigidity of the man, by which intercourse of itself apt for generation cannot be perfected at all; or excessive heat, by which the man always emits seed outside the vessel before he can penetrate. The other is what is from accident, for example, from abhorrence of the man toward the woman, from disease, from cutting off, from sorcery. Likewise one is temporary, another perpetual. If it can be removed either by some licit remedy without danger of life, or by the progress of years, it is temporary; otherwise perpetual. C. 1, de Frigid.; St. Thomas, 4, d. a. 24, a. 2. And thus impotence of excessive heat is temporary, and the impotence of a sick man even in danger of death. Perpetual impotence is one thing absolute, if namely the impotence is of coming together as regards all, another relative, if it prohibits commingling only with someone.

Only perpetual impotence, if it is antecedent to marriage, whether absolute or relative, dissolves marriage, and this by natural law, and therefore even if unknown; but temporary impotence does not stand in the way of marriage. C. 1, 2, 3, 6, de Frigid.; Sanchez, l. 7, d. 92, n. 6; d. 97, n. 2; St. Thomas, Quodl. 11, a. 10, 11. - Therefore there is no marriage contracted with a castrated man or eunuch lacking both testicles, who does not have true seed, Sixtus V, Const. Cum frequenter; Sanchez, l. 7, d. 92, n. 20; with one frigid, or so worn by disease or old age that there is no power for the conjugal work; otherwise one is by no means prohibited from marriage even by extreme old age. Consequently there is no marriage, as it seems, contracted with a woman absolutely lacking both ovaries, or a uterus, or having a closed uterus; there is no marriage with her from whom someone is restrained either by sorcery, or natural repugnance, or because of excessive narrowness. C. 4, c. 33; C. 1, 5, 6, de Frigid.; Dominic Benetti, Opus Medico-Morale, Canon Eleventh, Annotations, num. 1, 2, 3.

Consequently; because in the same way as with the impotence of the man, when the impotence of the woman intervenes, an act per se apt for generation, or a conjugal act, cannot exist. Then neither husband nor wife can exist. For marriage is a marital union, or a union ordered to those things which the office of a husband requires. St. Thomas, Suppl., q. 44, a. 3, ad 1. And there, in the body, speaking of the essence of marriage and of the definition which touches the essence of marriage, namely that it is a marital union, the Angelic Doctor says that the specific difference is contained in that word "marital," "because since marriage is a union ordered to one thing, such a union receives its species from that to which it is ordered, and this is that which pertains to the husband." And there, a. 1, the Angelic Doctor says that marriage "is ordered to one generation and education of offspring, and again to one domestic life." According to that union one is and is called husband and wife; and according to this ordering there is and is called marriage, in the body and ad 3. "I wish to beget children, and therefore I have taken a husband." C. 1, de Frigid. Nor is one pubescent unless he can generate. C. Puberes 3, de Despons. impub. And L. 320, § 3, ff. de Verborum significatione: "Nature also teaches us that pious parents take wives with the intention and desire of procreating children." And L. 9, C. de Nuptiis: "If, with neighbors or others knowing it, you had a woman at home as a wife for the sake of procreating children... although no nuptial tablets were made, the reality of marriage nevertheless has its own force." And Auth. Coll. IV, tit. 1, Nov. XXII, Pref., marriage is called honorable from the procreation of children. And there, chap. VI, a man is called potent who is able to minister to the procreation of children. Therefore also a woman. Cf. Commentary, n. 150. If it were otherwise, the definition of marriage, and the object of the matrimonial contract, would indeed have to be changed.

Nor is it valid to object that the woman contributes nothing essential in generation. For this, especially at present, after the latest studies of physiology, is altogether false. For generation, on the part of the man, a zoosperm is essentially required; on the part of the woman, an ovum; and the mingling of the seed of both, as the ancients speak. And, as a consequence, on the part of the man testicles are required, by which that zoosperm is elaborated, and the penis by which the same zoosperm is ejaculated into the woman's vagina. But on the part of the woman, besides the vagina, which receives the male penis, ovaries are required, by which ova are elaborated, and the uterus, in which generation takes place, and therefore communication of the vagina with the uterus; otherwise the fertilization of the ovum in the uterus is physically impossible. Cf. the paragraph on Impotence.

Nor likewise can it be objected that nature intends nothing other than sensible copulation, with no account taken of those things which are not sensibly evident; and therefore impotence is present if copulation appears impossible, but potency is present if the possibility of material copulation is established, without inquiry into the virtue and efficacy of the copulation itself. But since eunuchs, if removal of the testicles takes place after puberty, retain the capacity of erecting the member and of coeundum, their marriage then would be wholly valid, contrary to the cited Constitution of Sixtus V.

And as regards the substance of the matter, the doctrine of the Angelic Doctor on generation agrees with this. For in it he fully recognizes as essential not only the part of the man but also the part of the woman. Speaking of affinity, Suppl., q. 55, a. 4, ad 2, St. Thomas says "that man and woman become one flesh in carnal copulation through the mingling of seeds." And this mingling of seeds, namely of the man and of the woman, is, according to the Angelic Doctor, the cause of generation. Hence there, a. 3, ad 3, he says: "It must be said that intercourse against nature does not have a mingling of seeds which can be the cause of generation; and therefore from such intercourse affinity is not caused."

Moreover St. Thomas, speaking of generation, Suppl., q. 58, a. 1, ad 6, says "that the male is active, but the female is passive." Yet she is not passive in such a way that she does nothing and contributes nothing in generation. Hence there he immediately adds: "And therefore greater heat is required in the male than in the female for the work of generation." And III, q. 15, a. 1, ad 2: actively generation is from the man, because he supplies the seminal principle; passively from the woman, because she supplies the corporeal substance. And Quodl. 5, a. 8: "Since in the generation of man," he says, "as also of other animals, the seed of the father is active, but the matter supplied by the mother is as passive, from which the human body is formed, etc." Likewise Quodl. 8, a. 5, ad 3: "For the conception of a human body two things concur: namely the matter from which the conceived body is formed, and again the formative power which forms the conceived body. The first of these Augustine calls the corporeal substance, the second the seminal principle. We are therefore said, according to both of these, to have been in Adam originally, inasmuch as the matter of the conceived body is prepared by the generative power of the mother, but the formative power is in the seed of the father." Cf. also I-II, q. 81, a. 5; II-II, q. 26, a. 10, ad 1. If the seminal principle is called the zoosperm of the man, which fertilizes the ovum of the woman, and the corporeal substance is called the ovum on the part of the woman, in what does this doctrine disagree with the opinions of recent physiologists? Besides, since according to the Angelic Doctor something essential to generation is supplied both by the man and by the woman, although principally by the man, as regards the substance his doctrine on generation in no way differs from the doctrine altogether certain among physiologists, especially after more recent observations have been made. And when physiologists say that generation is had from the fusion of the substance of the zoosperm with the germinal vesicle of the ovum in the uterus, can this not rightly be understood in other words as that mingling of seeds by which, according to the Angelic Doctor, man and woman become one flesh, and by which the production of offspring is had, Suppl., q. 55, a. 8, in the body, and a. 4, ad 2, the seed of the man descending to the womb of the woman, Quodlib. 6, a. 18?

Equally it is nothing to object that according to St. Thomas, Suppl., q. 58, a. 1, ad 1, of the essence of marriage there is not potency for the act of generation, but potency for carnal copulation. Certainly, according to the Holy Doctor, there does not pertain to the essence of marriage potency for copulation or carnal union, or union of bodies, of any sort whatever; otherwise even sodomitic copulation could be understood. Rather, it is potency for conjugal carnal copulation; and this, from the whole doctrine of the Angelic Doctor in the Supplement, is no other than that which is ordered to generation. "It must be said," says the Angelic Doctor, Suppl., q. 49, a. 2, ad 1, "that in offspring there is understood not only the procreation of offspring, but also its education, to which, as to an end, the whole communication of works which exists between man and wife, insofar as they are joined in marriage, is ordered... And thus in offspring, as in the principal end, the other is included as secondary," namely the communication of works. If the communication of all other works has no principal end except offspring, is not carnal copulation per se ordered to offspring according to the Angelic Doctor? Therefore, although this Holy Doctor does not repeat this in the cited place, nevertheless it is understood, and so that carnal copulation is copulation per se apt for generation. Nor could it be otherwise at all; for nature does not intend that copulation for its own sake, so as to stop in it, but for something else, for generation. "Nature intends offspring" in marriage. St. Thomas, Suppl., q. 49, a. 5, ad 1. And Contra Gentiles, book 3, chap. 122: "coitus," says the Angelic Doctor, "is ordered to the utility of generation... Thus, therefore, the emission of seed ought to be ordered so that both fitting generation and the education of the one generated can follow." Therefore, if generation is positively excluded, that carnal copulation is already illicit. And so also, if in marriage itself a condition is positively placed of offspring to be positively impeded, if you avoid the generation of offspring, L. 891, if you procure poisons of sterility, St. Thomas, Suppl., q. 43, a. 1, the marriage is null, because that condition is repugnant to the substance of the contract. C. fin. de Cond. appos. in despons.

Nor is it valid to press the answer of the Holy Doctor in that same article 1, q. 58, ad 1: "that old persons, although sometimes they do not have sufficient heat for generating, nevertheless have sufficient heat for carnal copulation. And therefore marriage is conceded to them insofar as it is a remedy, although it does not belong to them insofar as it is an office of nature."

For those old persons, according to the Angelic Doctor, are not impotent for an act per se apt for generation, since the Angelic Doctor says only that they sometimes do not have that power. Hence, according to the Angelic Doctor, if generation does not in fact follow from that act, as it can follow and sometimes does follow, this is only per accidens. And this fact of generation, according to the same Angelic Doctor, is sometimes lacking not because of impotence, but because of sterility; for it is lacking because of a defect of sufficient heat, which indeed does not pertain to the very physiological cause of generation, which consists in the organs of generation themselves and in copulation performed in the natural manner, cf. 995, but to sterility, namely to those favorable conditions in which that cause, like all causes, must be found in order to produce its effect.

But these favorable conditions in human generation are very many and hidden, and they depend not on the human will, but on nature itself. Hence the same Angelic Doctor, Quodl. 11, a. 11, ad 1, says that old persons are not cold with respect to the act of generation, but with respect to the generation itself of offspring.

Potency of generating, joined with the effect, fails regularly in women from the age of 45-50, and is regularly diminished in men from the age of 50. There are, however, cases in which even sexagenarian and septuagenarian women generate; and septuagenarian men generate more easily with a younger woman. But detriment to the offspring is not absent when there is a notable inequality in the age of the spouses. Antonelli, Medicina Pastoralis, 2nd ed., vol. 2, nn. 340, 363.

Hence, according to the Angelic Doctor, marriage "is conceded" to old persons and to the sterile "insofar as it is a remedy, although it does not belong to them," namely, does not in fact belong to them, "insofar as it is an office of nature"; but by no means although it cannot belong to them insofar as it is an office of nature, while there is physical impotence for generation. For this, according to the Angelic Doctor, renders marriage impossible. For, speaking of the threefold good of marriage, offspring, fidelity, and sacrament, he says that the good of offspring is more principal and more essential, indeed the most principal and most essential: "Offspring is the most essential thing in marriage." How would that most essential thing be present, if in marriage copulation per se unfit for generation sufficed? Therefore marriage can belong to old persons and to the sterile as a remedy in such a way that this most essential thing is not wanting, namely not in act, but in potency. Indeed this most essential thing is again so truly such that neither those old persons, nor all others joined in marriage, can licitly, according to the Angelic Doctor, intend the remedy in carnal copulation unless they simultaneously intend the office of nature. What then if they positively exclude it, by positively rendering that office impossible, both as regards the liceity of copulation after marriage has been contracted and as regards the validity of the marriage itself to be contracted? "When spouses," says the Angelic Doctor, "come together for the sake of procreating offspring, or in order to render the debt to each other, which pertains to the end, they are wholly excused from sin... And therefore in only two ways do spouses come together without any sin, namely for the sake of procreating offspring and of rendering the debt; in other ways there is always at least venial sin... If someone through the act of marriage intends to avoid fornication in the spouse, there is no sin, because this is a certain rendering of the debt, which pertains to the good of fidelity. But if he intends to avoid fornication in himself, then there is excess there, and according to this it is venial sin; nor was marriage instituted for this except according to indulgence, which concerns venial sins." Suppl., q. 49, a. 5, corpus and ad 2. For it was instituted for the procreation of offspring, to which that carnal copulation, constituting the conjugal debt, is per se ordered, and in which the remedy of concupiscence is constituted secondarily; so that "without the intention of offspring there cannot be marriage," ibid., a. 3, corpus, nor consequently the conjugal debt and the remedy of concupiscence. "From the principles of St. Thomas," says Billuart, diss. 7, a. 9, "you will gather, third, that for the consummation of marriage, by which man and woman are judged to be one flesh, there is required a mingling of seeds, or of those things which are in place of seed on the part of the woman." Therefore, from the principles of St. Thomas, for a ratified marriage there is required potency, natural and physical potency, Billuart, l.c., ibid., ad 1, for the aforesaid mingling of seeds, by which the spouses can become actually one flesh. Therefore a ratified marriage as a remedy, without the aforesaid potency, namely for an act per se apt for generation, cannot subsist from the principles of St. Thomas. "From this it is clear that every emission of seed in such a manner that generation cannot follow is against the good of man... But I call that manner from which generation cannot follow according to itself, as every emission without the natural mingling of male and female; for which reason sins of this kind are called against nature. But if per accidens generation cannot follow from the emission of seed, it is not for this reason against nature, nor a sin, as, for instance, if it happens that the woman is sterile." Contra Gentiles, book 3, chap. 122.

And as regards old persons, St. Thomas himself expressly tells us that that copulation of the old is not, according to itself, impotent for generation, but only per accidens, and therefore both marriage and conjugal copulation are permitted to them. Indeed, still more clearly, the Angelic Doctor tells us that that copulation of old persons is not, according to its intrinsic nature or species, impotent for generation, and therefore is per se apt for generation, although from a merely particular accidental cause generation does not follow. Let his words, brought forward above, be reported again here: "That act is against nature in the genus of lust from which generation cannot follow according to the common species of the act; but not that act from which it cannot follow because of some particular accident, such as old age or infirmity." Quaestiones Disputatae de Malo, q. 15, a. 2, ad 14. Hence, when that particular accident has been removed, generation follows even in old persons and in the infirm. Now, when ovaries and uterus are perfectly and absolutely lacking, or when the uterus is entirely closed, can the copulation which is had in such circumstances be called an act according to its common species from which generation can follow, and consequently one in which, when that accidental cause of the defect of the uterus, ovaries, and closure of the vagina is removed, generation in fact follows? If so, then indeed impotence is not had from it; but if it is not so, according to the Angelic Doctor impotence is had.

Lastly, the well-known Responses of the Sacred Penitentiary and of the Holy Office, that marriage is not to be impeded in the case of excision of an ovary and uterus, do not stand in the way at all. For, as was expressly declared to me by His Eminence Cardinal Lucido M. Parocchi himself, Secretary of the Holy Office, those Responses, given only for particular cases, supposed that generation could still per se follow in those cases, namely insofar as there had not been perfect and absolute excision and absence of the uterus and ovaries. And the same opinion was embraced, as regards matrimonial dispensations to be granted or denied, both by His Eminence Cardinal Aloisi-Masella and by His Eminence Cardinal Di Pietro, Datary of His Holiness and both belonging to the Holy Office. And, omitting other cases, the Sacred Congregation of the Council, December 19, 1899, because of a defect of the uterus, declared a marriage invalid, although the defender of the bond ex officio had sharply maintained the contrary in the Monasterien. cause. And in the Collectanea of the S.C. de Propaganda Fide, 2nd ed., 1907, n. 1733, to the Response of the Holy Office, "It is not to be impeded," there is added the note: "This response concerns the particular case with which it was dealing." And the same Congregation of the Holy Office, January 16, 1895, declared that in cases of this kind recourse must be had in each individual case, since thus far no response had been given except for particular cases. Collectanea, cited, n. 1907.

Nor is the most recent Response of the Sacred Congregation of the Sacraments, April 2, 1909, in any way decisive. For the Sacred Congregation, referring to the Response already given elsewhere by the Holy Office, June 23, 1890, answered with the usual formula: Marriage is not to be impeded.

Therefore, when a practical case occurs, recourse must be had to the Sacred Congregation, since the matter has not yet been defined. And in practice marriage is indeed not to be impeded, since it cannot be denied that the natural sciences can still progress, and that other things necessary and sufficient for generation can be found. As it was reported to me by a certain Official of the Sacred Congregation, the Supreme Pontiff Pius X said that marriage is not to be impeded; for it is not known what is within, what happens within.

There is likewise another question concerning vasectomy in the man, or the cutting of the canals which carry the male seed. And as regards impotence, the matter likewise is not altogether certain; for some say that perpetual impotence is had from it, since the potency for emitting seed cannot be restored, and consequently the marriage is null; others, on the contrary, say that the aforesaid potency can be restored, and consequently, since the impotence is only temporary, the marriage is valid.

Impotence, on the contrary, is not had from mere shortness of the vagina, because carnal copulation can still be had; and it can sufficiently receive and retain the male seed as much as is enough for generation, for which one zoosperm suffices, fertilizing one ovum in the uterus, in which it is then developed. It is developed; whether, taking the matter properly and strictly, the ovum is also fertilized in the uterus, or is fertilized in the tubes or in the ovaries, we leave to physiologists to define, since this does not pertain to us, nor does it change anything with respect to the moral doctrine on impotence, with which we are dealing.

Many and weighty doctors assert that it is enough if the man can pour out seed at the opening and entrance of the vagina, and the woman can receive it within herself; for experience itself establishes that this suffices for generation. Gury-Ballerini, 885; D'Annibale, 3rd ed., n. 431. Yet others deny this. Indeed, it is one thing for generation to be able to be had by that act; it is another thing for marriage to be able to be had by that act, or by potency only for an act of that sort, since it is not the marital act in a natural manner. And if that most imperfect act sufficed for marriage, it no longer appears how frigidity can be reckoned an impediment of marriage, as is commonly handed down. And thus La Croix, book 6, part 3, n. 793, says: "If the man cannot penetrate the female vessel, although he pours out seed at its entrance..., impotence must be judged present, because such insemination does not suffice per se for such spouses to be judged to become one flesh in the natural manner." Cf. Sanchez, book 2, disp. 21, nn. 2, 5; St. Thomas, Quodl. 6, a. 18; A.S.S., vol. 26, p. 534 ff. And this seems to be held from causes often decided by the Sacred Congregation of the Sacraments, for dispensation from a ratified but non-consummated marriage, in such a case.

This impediment of impotence, of natural and divine law, is altogether irrationally and unjustly not admitted by the French Civil Code. The Italian Civil Code admits it, 107; the Spanish Civil Code, 83; the Austrian Civil Code, 60. But it is had only implicitly and in a limited way in the German Civil Code, 1333, 1334. Moreover, since all Codes must admit the invalidity of marriage from error of person, and since, when impotence stands, there would be a substantial error in the person, marriage, according to the same Codes, if not directly, at least indirectly, must also be held null in civil law. Cf. French Civil Code, 146, 180.

Now, if a marriage is null because of this impediment of impotence, the spouses are separated by the authority of the ecclesiastical judge; other nuptials are forbidden to the impotent party, and another marriage is permitted to the potent party. C. 5, 6, 7, de Frigid. In such a case recourse must be had to the Ordinary and to the Sacred Congregation of the Council.

Only by positive law is the marriage of the impubes invalid, because they are presumed to labor under a certain natural impotence for generation, although only temporary. Puberty is had by the same canon law for males when the fourteenth year has been completed, for females when the twelfth year has been completed, because the proximate potency of generating usually begins and ceases sooner in females than in males. For the capacity of generating begins with puberty, namely when in males the testicles begin to elaborate zoosperms, which happens between the thirteenth and sixteenth year of age; and ovulation likewise begins in females, which is regularly had with menstruation, and this begins around the twelfth year. Therefore the marriage of impubes is valid if they can already generate and coire, and sufficiently understand the burden of the conjugal bond; and the marriage of an impubes who already can, with a pubescent person who cannot yet coire. Nevertheless it would always remain illicit to contract marriage without the license of the Ordinary before the lawful age. Likewise valid is the marriage of impubes who have the use of reason among unbelievers, who are not subject to the laws of the Church. C. 2, 3, 6, 7, 9, 10, 11, 14, de Despons. impub.; Benedict XIV, Const. Magnae nobis, June 29, 1748; Sanchez, book 7, disp. 104, n. 9; Schmalzgrueber, book 4, tit. 2, nn. 48-60.

For a just cause the Supreme Pontiff can dispense the faithful in this impediment, and at times has in fact dispensed. Schmalzgrueber, book 4, tit. 2, nn. 50-52; Navarrus, Cons. 4, 5, tit. de Despons. impub.; de Iustis, book 8, n. 55.

The Austrian Civil Code, 48, and the Spanish Civil Code, 83, agree with canon law as regards the required age. But since full and perfect puberty is had as regards the man in the eighteenth year, and as regards the woman in the fourteenth year, hence other more recent Codes require the eighteenth year in the man and the fifteenth in women, Italian Civil Code, 55; French Civil Code, 144. According to the German Civil Code, 1303, a man before majority and a woman before the sixteenth year cannot contract marriage. Before the eighteenth year for men and the fifteenth for women, they either are still sterile or beget only weak offspring. And in order that good effects may follow from marriage, besides the faculty of generating, it is necessary that the body of the spouses be fully developed; this happens for both woman and man after the twentieth year of age. If marriage is contracted at a lower age, not a few inconveniences for the spouses and for the children will easily follow. Antonelli, vol. 2, p. 180, nn. 360, 361, 362. L. 1064-1066, 1094-1104; St. Thomas, Suppl., q. 58; E.M.

The print's appendix has more on this paragraph: [Marriage of Old Persons](/manuals/bucceroni/marriage-of-old-persons). (ed.)

995 Note: In doubt concerning antecedent impotence, one must stand for the validity of the marriage, and the spouses must be permitted to try copulation. Indeed, for this purpose a three-year period is conceded to them by canon law, notwithstanding greater probability for perpetual impotence. C. Laudabilem, de Frig. et malef. Therefore, when antecedent impotence appears with certainty, the experiment must already cease, and the marriage must be declared null. But if even after the three-year period the doubt persists, the marriage must be judged valid, for one must stand for the validity of the act. In doubt concerning consequent impotence, it is likewise lawful for the spouses to try copulation until they are certain that it can in no way be completed, "although often or always they pour out seed outside the vessel." L. 1103. "Excessive heat can scarcely be a perpetual impediment." St. Thomas, Suppl., q. 58, a. 1, ad 2. "Continuators of Tournely and Cabassut probably judge that spouses of this kind, if they are young, are not to be separated, because in the course of time that ardor diminishes, and thus they can become apt." L. 1096.

Impotence is not to be confused with sterility. Impotence, as the word itself indicates, consists in an essential defect of the physiological generative cause, which remotely is in the organs of generation of the man and the woman, and proximately in the carnal copulation itself perfected in the natural manner, namely with the pouring out of seed on the part of the man into the vagina of the woman, and reception on the part of the woman, so that generation can follow, or they can truly become one flesh.

Sterility: It is wrongly confused with impotence by certain moderns. Sterility is not impotence. For the latter regards the very cause of generation, and consequently imports a substantial defect of the members necessary for the conjugal act and for generation. Sterility, on the contrary, regards the effect itself of generation not having followed, because of an accidental defect of the due conditions by which the generative cause can produce its effect. This is established by the most common opinion, for all permit marriage to the sterile, and all forbid it to the impotent. The same is also established from the very meaning of the words; for impotence is a defect of power, sterility is a defect of effect.

But it is altogether illicit by a direct intention to procure the sterility of a woman. Holy Office, May 22, 1895.

Sterility consists only in some accidental impediment of fecundation and generation, whence either there is an obstacle to the entrance of the zoosperm into the ovum and to the contact of both elements essential for generation, or, once that contact has been posited, there is an obstacle to the action of the fecundative power of the zoosperm upon the ovum, or finally there is a temporary absence of spermatozoa in men or of ova in the woman. Hence it happens that, when that impediment is removed, as often occurs, generation follows in act. For this reason copulation in circumstances of this kind is and always remains per se apt for generation, but only per accidens, namely from an accidental impediment, remains frustrated of its effect, through defect of those favorable dispositions in which that cause must be found in order to produce its effect. And this defect is per accidens, for a time, indeed even for a moment, and regularly hidden. Physiologists themselves do not have fully perfected knowledge of all those dispositions which are in fact necessary for generation to be had. In general this can be said to be required: that the zoosperm be sound and mature, that the ovum be sound and mature, and that both arrive at a suitable and fitting contact. Therefore impotence concerns the conjugal act itself; sterility concerns its effect. Sterility is hidden; impotence is manifest.

Hence in human generation there are as it were two acts. The first is in copulation, which depends on the human will, and which, in order to be licit, need only be per se apt for generation, and consequently must take place in this manner and in these circumstances of aptitude; and therefore nothing is done which is positively against generation, or which obstructs generation contrariwise, as is the most common opinion of the doctors. The other act, which is the continuation of the first, depending on nature itself and not on the human will, is the meeting of the sperm through the vagina and uterus with the ovum, and the fusion of that sperm with the substance of the ovum, whence its fecundation, or generation, is had. And this is to become one flesh. "They shall be two in one flesh," that is, "in one perfect and due principle of carnal generation," as Cajetan says, Ientac. 9, q. 1, who then explains the matter thus: "And indeed that one perfect carnal principle of generation intervenes here is clearly evident: for although the flesh of the woman and of the man are two, and each is a partial principle of generation, nevertheless both concur to make up one numerically complete principle of generation." Therefore in those words "the discourse is about the flesh of the spouses themselves, and about the numerical unity of the perfect and due principle of carnal generation." Cajetan, ibid. That the perfect principle of generation is had by the mingling of bodies, Cajetan says there; certainly by that mingling which is per se apt for generation, both on the part of the man and on the part of the woman; otherwise how will there be able to be one perfect principle of carnal generation?

Therefore, since sterile persons are not impotent for the conjugal act, they can licitly coire; indeed they can also enter marriage. Although generation does not follow per accidens, nevertheless, once copulation is duly perfected, the act is still per se apt for generation. And thus old persons who are able to consummate marriage validly contract, as also men lacking one testicle; likewise women who can receive the seed, even if they do not retain it, Gousset, 791; L. 1095, and women lacking one ovary.

996 What is the impediment of ligamen? On the part of the thing, another impediment is had, that of ligamen: namely if the right over one's own body is no longer had, because by a preexisting marriage it has already been handed over to another; hence it can in no way be transferred to another, and it is a diriment impediment. Therefore ligamen is the bond of a prior marriage, which by force of unity and indissolubility impedes another marriage for as long as the preceding marriage itself endures. French Civil Code, 147, 184; German Civil Code, 1390, 1326. Cf. ibid., a. 1348. But if the right over one's own body has only been promised to another by betrothal, then only an impedient impediment is had, since, without injury to the other, the right of coeundum cannot be transferred to another; except in the case in which there is question of blood relatives of the betrothed woman in the first degree, for then there is had the diriment impediment of public honesty. Cf. 1014. Hence if doubt is had concerning the death of a prior spouse, then it is not lawful to contract marriage; because, since the preceding marriage is certainly established, another cannot be entered with prejudice to the prior spouse, if perhaps he or she has not died; rather, the death must be morally certain. C. Dominus 2, de Secund. nupt.; C. In praesentia 19, de Sponsal.; L. 901, 902; Holy Office, May 6, 1891: A.A.S., vol. 2, p. 198 ff. According to the German Civil Code, 13 ff., an absent person can be declared dead after some years determined by the law itself for various cases. But this is only a certain mere presumption of law. This presumption of law is had after 30 years from the time when absence has been declared by the office of the judge, according to the Italian Civil Code, 10 ff.; French Civil Code, 112 ff.; Austrian Civil Code, 34. St. Thomas, Suppl., q. 62, a. 5; q. 65; q. 67; Schmalzgrueber, book 4, n. 4 ff.; E.M.

The death of an absent spouse, in order that the other spouse may be able to contract marriage, must be proved positively, by authentic documents, or by trustworthy witnesses, or by convincing supporting evidence.

If no marriage has been entered because of some diriment impediment, it is not lawful to enter a new marriage before it is established in the external forum by a legitimate sentence that the prior marriage was null. In such a case recourse must be had to the Ordinary. Collectanea S.C. de Propaganda Fide, n. 1225. L. 1101.

The cause of nullity of marriage in the ecclesiastical forum is admitted even after the death of a spouse, but not for temporal gain, and therefore it is very rarely admitted; for example, if there is question of the legitimacy of offspring or of some other spiritual harm. Cf. A.S.S., vol. 41, p. 779 ff.

997 What is the impediment of consanguinity? In contracting marriage the thing must not only be possible, whence the impediments of impotence and ligamen arise; but it must also be honorable, whence, on account of reverence for joined persons, the impediments of consanguinity, affinity, and public honesty arise, and on account of reverence for religion the impediments of order and vow are had. Now these impediments partly rest on natural law, partly on canon law. Those which are constituted by canon law do not touch unbelievers. But if, having been converted to the faith, they wish to enter marriage, then the natural bond of consanguinity and affinity, which existed before baptism and certainly endures after baptism, stands in the way of marriage. C. ult. de Divort.; St. Thomas, IV Sent., d. 41, q. 1, a. 1, q. 1; Sanchez, book 7, disp. 65, n. 4.

Consanguinity is the bond of certain persons among themselves from the fact that they descend by carnal generation from one and the same nearest common stock; and therefore it arises from the unity and participation of the same blood. Three things are to be distinguished in consanguinity: namely, 1. the stock, or the person from whom others take their origin and in whom, as in one root, they come together; 2. the degree, or the measure of the distance of one person from another, which distance is counted from the stock in which they are joined; 3. the line, or series of persons descending from the same stock. The line is twofold: one is direct, and the other collateral or transverse. The former is the series of persons of whom some descend from others, either immediately, as children from parents, or mediately, as grandchildren from grandparents, or from great-grandparents, etc. The latter is the series of persons who, although they have a common stock, nevertheless do not descend from one another, such as brothers, cousins, etc. The collateral line is equal or unequal, according as the blood relatives are equally or unequally distant from the common stock, as will be explained below. Cf. 998.

Marriages between blood relatives bring grave physical inconveniences for offspring, unless the blood relatives enjoy perfect health. The inconveniences are more grave in proportion as the degree of consanguinity is nearer. Antonelli, vol. 2, p. 181 ff.

Consanguinity dirimently impedes marriage in the direct line indefinitely, Nicholas I to the Bulgarians, C. 37, 39, and by natural law at least in the first degree. At least, for the other degrees are disputed; L. 470, 1029; Sanchez, book 7, disp. 51, n. 7; Schmalzgrueber, book 4, tit. 14, n. 30. In the collateral line, it impedes up to the fourth degree. C. 8, Non debet, de Consanguin. But whether by the law of nature marriage is dirimently impeded at least in the first degree, namely between brother and sister, is controverted. Yet it seems more true that it is impeded only by canon law, from Genesis 20:12. But this is certain, that the Church has never dispensed in this degree. Benedict XIV, Const. Aestas anni, October 11, 1754; Schmalzgrueber, book 4, tit. 14, nn. 42-48; L. 470; Lugo, Responsa Moralia, book 1, disp. 40, n. 9. As regards the other degrees, according to all, marriage is dirimently impeded only by ecclesiastical law.

Indians and Blacks. In Latin America they can contract marriages within the third and fourth degrees both of consanguinity and of affinity. To the indigenous Catholics of the three Apostolic Vicariates of the Island of Madagascar an extension was granted of the privilege of the Indians and Blacks of Latin America, namely of the impediment of consanguinity and affinity restricted to the first and second degree, yet in such a way that, as long as the said privilege for Latin America endures, it should at the same time be in force for the island of Madagascar, so that both in Latin America and on the aforesaid island the duration of the privilege may be the same. Leo XIII, Const. Trans Oceanum for Latin America, April 19, 1897; Sacred Congregation of the Sacraments, April 1, 1911, from the Audience of April 2, 1911.

Consanguinity dirimently impedes marriage also between those who were born only from the same father or only from the same mother; that is, between blood relatives only through the male line or only through the female line; as also between blood relatives born from illegitimate births. The reason is that diversity of father or mother, i.e. that the common stock is only the father or only the mother, or the illegitimacy of birth, does not prevent carnal consanguinity from truly existing. C. Pertuos, de Probat.

Consanguinity can arise between the same persons from a double or even multiple source, and then there is a double or multiple relationship, or impediment, to be disclosed in the petition for dispensation. This happens from the fact that among near ascending blood relatives either some have contracted marriages among themselves, or someone has contracted successively with several persons who are blood relatives among themselves, or blood relatives from one stock have contracted with blood relatives of another stock. And thus: 1. If someone marries a woman who is his blood relative, e.g., his cousin, their children are at once the children and grandchildren of each parent, and among themselves they are at once siblings and second cousins. 2. If someone marries a blood relative of his wife, e.g., her sister, the children of each wife will be among themselves at once consanguineous brothers and cousins. 3. If two brothers marry two sisters, the children proceeding from each marriage will be blood relatives among themselves in a double way, namely they are at once paternal cousins and maternal cousins. This circumstance of multiple consanguinity must necessarily be declared. Cf. De Iustis, de Dispens. matrim., book 2, chap. 3, n. 31 ff. But it must be noted that multiplicity of kinship is not caused by the fact that two persons are from the same father and mother. For the father and mother are considered as one stock.

And it is one thing to be brothers or paternal cousins, another thing to be blood relatives in a double way.

Therefore a distinction must be made between the quality and the quantity, or multitude, of the degrees of kinship. Quality is the first, second, third, fourth degree; a pure or mixed degree. Quantity is a simple, double, triple degree, etc. Trent, sess. 24, chap. 3; L. 1029; St. Thomas, Suppl., q. 54.

A degree of consanguinity or affinity is called simple or mixed: 1. insofar as simple excludes the admixture of an unequal degree from the other side; and thus Titius and Titia are blood relatives in the third simple degree if they are equally distant from the stock, whether they are blood relatives from one source or from a double source. On the contrary, they are blood relatives in a mixed degree if they are unequally distant from the stock, Titius in the third degree and Titia in the fourth; and then they are called blood relatives in the fourth degree touching the third, if they are blood relatives from one source. Or again, if they are unequally distant from the stock, Titius in the third degree and Titia in the fourth, Titia in the second and Titius in the third, then they are called blood relatives in the fourth degree touching the third on the part of one contracting party, and in the third degree touching the second on the part of the other contracting party, if they are blood relatives from a double source. 2. It is called simple insofar as it excludes multiplication of the same degree from any cause whatever. 3. It can be called simple insofar as it excludes the admixture of another different impediment, e.g., consanguinities mixed with affinity. 4. Finally it is called simple insofar as inequality of degrees, multiplication of the same degree, and any other impediment whatever are excluded.

There are some who hold that in consanguinity account must be taken only of the nearer stock, Gallo, Suppetiae Evang. Praecon., vol. 4, p. 149 ff. But others hold that account must also be taken of the more remote stock when marriage has intervened in the higher degrees; since then, if this marriage had not intervened, they would still be blood relatives from the more remote stock. And thus, for example, Caius, grandson, and Caia, granddaughter, of Titius the grandfather, are blood relatives to each other in the second degree in the collateral line. These contract marriage with each other. Their grandson and granddaughter, Sempronius and Sempronia, are likewise blood relatives to each other in the second degree from the nearer stock, Caius and Caia; and they are also blood relatives in the fourth degree from the more remote stock, Titius, and that doubly, namely through the paternal and maternal line, or through Caius and Caia. The Holy Office approved this second opinion on March 11, 1896, and decreed that three impediments are to be declared, namely the impediment coming from the nearer stock, and two impediments coming from the more remote stock through the lines joined in the intermediate stock. E.M. "But lest marriage be contracted within the prohibited degrees, you must publicly prohibit it, and punish presumptuous persons by ecclesiastical severity, notwithstanding custom, which must be called corruption." C. Quod per his 5, de Consanguin. et affin.

998 What are the rules for computing the degrees of consanguinity? Three rules are assigned from Canon Law.

First Rule. In the direct line as many degrees are counted as there are persons, the stock being removed, or there are as many degrees as there are generations. Hence between father and son there is one degree, because there is one generation, or one person of the son, the father being excluded as the stock. Between grandson and grandfather two degrees are counted, because there are two generations, although three persons intervene, namely grandfather, father, and his son, or grandson with respect to the grandfather. Similarly suppose a great-grandfather or great-great-grandfather, and you will have three or four degrees.

Second Rule. In an equal collateral line there are as many degrees as there are persons on one side, the stock being removed. Hence brother and sister are in the first degree, because if the common stock or father is set aside, one person remains on each side; and since each is distant by one degree from the stock, they are also distant by one degree from each other. Likewise paternal cousins, or children of brothers, and maternal cousins, or children of sisters, are each distant by two degrees from the common stock, or from the grandfather, and therefore are blood relatives to each other in the second degree. So also must it be said of others.

Third Rule. In an unequal collateral line there are as many degrees as there are persons on the more remote side, always with the stock removed. Hence, if one is distant from the common stock by two degrees and his blood relative by three, they will be blood relatives to each other in the third degree, according to the saying: the more remote degree draws the nearer to itself. Therefore Bertha will be a blood relative in the second degree with her paternal uncle, or the brother of her father, because she is distant by two degrees from the common stock, namely from her grandfather, although the uncle himself is separated by one degree from the same stock, since he is the son of the stock, or the brother of Bertha's father. So also must judgment be made concerning any others. Therefore no impediment is present if consanguinity is in the fifth degree touching the fourth. C. Vir qui fin., de Consang. et affin.; St. Pius V, Const. Sanctissimus, March 20, 1566; Benedict XIV, Const. Etsi pastoralis, September 30, 1755.

There are as many consanguinities as there are different ways of ascending to the same stock, or to different stocks.

The rule from Civil Law is one. For computing degrees according to Roman Civil Law, the number, or sum, of all the persons in each line is taken, the stock being removed. Therefore in the direct line they are computed in the same way as canonical degrees; in the equal collateral line, the canonical degrees are doubled; in the unequal collateral line, the lesser line is doubled and the excess of the greater is added. C. 2, c. 35, q. 5; L. 1029; St. Thomas, Suppl., q. 54, a. 2; Schmalzgrueber, book 4, tit. 14, nn. 15, 19, 60, 107.

It must be noted here that in an unequal transverse line, in the petition for dispensation, the nearer and more remote degree must be expressed on both one side and the other. If the nearer is kept back, "the marriages are indeed valid, but illicit, provided that the dispensation does not touch the first degree; and therefore, until declaratory letters, or, as they call them, letters perinde valere, are issued, the spouses must be separated." Holy Office, December 12, 1748. The first degree is excepted, because in that first degree the Pope does not intend to dispense unless it is expressed. St. Pius V, Const. Sanctissimus, August 20, 1566; L. 1031; Benedict XIV, Quaest. can., 183; De Iustis, book 1, chap. 4, n. 121 ff.

It must likewise be noted that according to the Austrian Civil Code, 41, 65, degrees are computed as in Roman Law; but marriage is not prohibited according to all the degrees constituted by Canon Law, which must be followed. The Spanish Civil Code, 84, 915, also follows Roman Law as regards computing degrees of consanguinity, except in marriage, in which, as regards matrimonial impediments, it follows Canon Law, except that it restricts the impediment of consanguinity from illegitimate copulation to the second degree in the collateral line. Therefore in this matter also Canon Law must be followed. For Trent changed nothing concerning this impediment with respect to the ancient Law, although it contracted affinity to the second degree. Schmalzgrueber, book 4, tit. 16, n. 9.

The French Civil Code, 161-164, 735 ff., and the Italian Civil Code, 48 ff., 59, 68, preserve the same rule of Roman Law in computing degrees of consanguinity. But as regards the impediments of marriage they depart from Canon Law, as also does the German Civil Code, 1310, 1327, 1589. But in this matter Canon Law alone is to be observed. And let this also be said for the other impediments.

999 What is understood by cognate and agnate? Cognation is nearness between persons of a different family, joined to one another through the female line. Agnation is nearness between persons born to the same family, and therefore joined to one another through the male line. Therefore persons are called cognates if they descend through the female line; they are called agnates if they descend through the male line. "Because those who are born follow the family of the father, not of the mother." Institutes, book 1, tit. 15, § 1; Schmalzgrueber, book 4, tit. 14, n. 10.

1000 Who are blood relatives in the direct line? Staying within only four degrees, above the father and below the son, they are the following, in this order, beginning from the fourth higher degree: 1. great-great-grandfather (trisavolo); 2. great-grandfather (bisavolo); 3. grandfather (nonno); 4. father (padre); 1. son (figlio); 2. grandson, granddaughter (nipote); 3. great-grandson, great-granddaughter (pronipote); 4. great-great-grandson, great-great-granddaughter (terzo nipote, terza nipote).

1001 Who are blood relatives in the transverse or collateral line? Collateral blood relatives on the father's side are: 1. propatruus, paternal great-granduncle (terzo zio paterno), brother of the great-grandfather; proamita, paternal great-grandaunt (terza zia paterna), sister of the great-grandfather; 2. patruus magnus, great-uncle on the father's side (prozio paterno), brother of the grandfather; amita magna, great-aunt on the father's side (prozia paterna), sister of the grandfather; 3. patruus, paternal uncle (zio paterno), brother of the father; amita, paternal aunt (zia paterna), sister of the father; 4. brother, sister. Brothers are called consanguineous if they have only a common father, but a different mother; uterine if they have only the mother in common and a different father; full siblings if they have a common father and mother; 5. patrueles, paternal cousins (cugini paterni), sons or daughters of the father's brother; 6. sobrini, second paternal cousins (secondi cugini paterni), sons or daughters of patrueles; 7. children of the sobrini, third paternal cousins (terzi cugini paterni).

Collateral blood relatives on the mother's side: 1. proavunculus, maternal great-granduncle (terzo zio materno), brother of the great-grandmother; promatertera, maternal great-grandaunt (terza zia materna), sister of the great-grandmother; 2. avunculus magnus, great-uncle on the mother's side (secondo zio materno), brother of the grandmother; matertera magna, great-aunt on the mother's side (seconda zia materna), sister of the grandmother; 3. avunculus, maternal uncle (zio materno); matertera, maternal aunt (zia materna), sister of the mother; 4. brother and sister; 5. consobrinus, maternal cousin (cugino materno), son of the mother's sister; amitini, paternal and maternal cousins (cugini paterni e materni), two children of whom one was born from a brother and the other from a sister; 6. sobrini, second maternal cousins (secondi cugini materni), children of consobrini; 7. children of the sobrini, third maternal cousins (terzi cugini materni). Institutes, book 3, tit. 6; L. 1 ff., de Grad. et adfin.

In the following scheme of consanguinity the various degrees and lines can be seen. Persons who are joined by a line are among themselves in the direct line; with the others they are in the collateral line. On the right side, where the brother is placed, are placed male blood relatives, and females joined through the male sex. On the left, where the sister is placed, are placed female blood relatives, and males joined through the female sex. The empty cell with the letter N is the person whose kinship is in question, and who wishes to contract marriage with another. It must be seen in which other cell this person is to be placed; and, once the proper cell has been assigned to him or her, one must ascend up to the cell in which the lines are joined, for there the stock is had. The number written in the cell indicates the degree of consanguinity, and always designates the more remote degree with respect to N.

Translated scheme of consanguinity:

| Degree | Direct line | Paternal collateral side | Maternal collateral side | | --- | --- | --- | --- | | 4 above | Great-great-grandfather / great-great-grandmother | Great-grandfather's brother: propatruus; great-grandfather's sister: proamita | Great-grandmother's brother: proavunculus; great-grandmother's sister: promatertera | | 3 above | Great-grandfather / great-grandmother | Great-uncle / great-aunt on the father's side; their children | Great-uncle / great-aunt on the mother's side; their children | | 2 above | Grandfather / grandmother | Paternal uncle / paternal aunt; their children | Maternal uncle / maternal aunt; their children | | 1 above | Father / mother | Brother | Sister | | N | Person whose kinship is being examined | Paternal cousins / amitini; nephews and great-nephews through the brother | Maternal cousins / amitini; nephews and great-nephews through the sister | | 1 below | Son / daughter | Brother's children | Sister's children | | 2 below | Grandson / granddaughter | Brother's grandchildren | Sister's grandchildren | | 3 below | Great-grandson / great-granddaughter | Brother's great-grandchildren | Sister's great-grandchildren | | 4 below | Great-great-grandson / great-great-granddaughter | Their children | Their children |

1002 What is the impediment of affinity? Affinity is the relationship which one contracts with the blood relatives of the person with whom he has carnal intercourse, or it is the relationship which arises from carnal copulation between one person and the blood relatives of the other, e.g., between the man and the blood relatives of the wife, and vice versa. From carnal copulation, namely one apt of itself for generation, although generation does not follow. Affinity from licit copulation dirimently impedes marriage in the transverse line up to the fourth degree, and further also in the direct line, C. Non debet 8, de Consanguin.; from illicit copulation, up to the second, Trent, sess. 24, chap. 4, de R. M., and therefore from public concubinage and from merely civil marriage it does not extend beyond the second degree. Does it also arise from a null marriage? Some affirm this, whether the man and woman have coeundum in good faith or in bad faith. Carriere, de Matr., p. 163. According to others, if the man and woman have coeundum in good faith, it extends up to the fourth degree; but if in bad faith, according to many, says Scavini, Milan, 1874, 12th ed., book 3, n. 794, it extends up to the fourth degree, according to others up to the second. And this seems more true according to Trent. The degrees and lines of affinity are taken from consanguinity, and as in consanguinity; so that one who is related by affinity to one party is in the same line and the same degree in which he is a blood relative of the other party. Hence he who is, for example, a blood relative of the wife in the first degree, whether of the direct or of the transverse line, is related by affinity to the husband in the same degree of the direct or transverse line. And as in consanguinity, so in affinity the distance is taken from the more remote degree. Therefore there is no need of a dispensation from affinity because of illicit copulation when one party is distant from the stock in the first degree and the other in the third. German Civil Code, 1310, 1327, 1590.

According to the certain opinion of all, affinity dirimently impedes marriage by ecclesiastical law alone in the collateral line, and much more probably also in the direct line, if perhaps the first degree is excepted. Concerning the first degree of the direct line, there is controversy among doctors. Yet there is no room for doubt concerning the power of the Pontiff to grant a dispensation in the first degree of affinity in the direct line, even from licit copulation between stepfather and stepdaughter. Holy Office, September 4, 1743; Schmalzgrueber, book 4, tit. 14, nn. 82-84, 101-105; Benedict XIV, Epistle Aestas anni, October 11, 1757; de Syn., book 9, chap. 13. But the Church has never dispensed in affinity arising from legitimate marriage, although she has dispensed in affinity arising from illicit intercourse, e.g., if someone marries a woman after having fornicated with her daughter or mother. For affinity from fornicarious copulation arises only because of the union of bodies; from consummated legitimate marriage it arises both because of carnal copulation and because of conjugal society in a common and individual life. St. Thomas, IV Sent., d. 41, q. 1, a. 1, q. 3; q. 4, ad 2; Lugo, Responsa Moralia, book 1, disp. 40, 43. Therefore if two unbelievers, related by affinity in the first degree of the direct line from a legitimate marriage, after contracting a legitimate marriage with each other, were converted to the faith, they could not be separated without pontifical dispensation. But cf. the following case, n. 1002 bis.

Affinity from marriage, whether it is a diriment impediment by natural law or by ecclesiastical law, is certainly a natural affinity. Therefore an unbeliever converted to the faith cannot contract with the daughter, mother, or sister of that wife whom he legitimately had during the time of unbelief. The reason is that the natural bond arises even among unbelievers from marriage, and because it perseveres after baptism, it then becomes subject to the invalidating law of the Church. Does the aforesaid natural bond also arise from illicit copulation? Sanchez, book 7, disp. 65, n. 9, Lugo, l.c., and others deny it; but many other grave doctors more truly affirm it from St. Thomas, IV Sent., d. 41, q. 1, a. 1, q. 3. For if a man and a woman, although coeundum illicitly, nevertheless necessarily and naturally become one flesh, necessarily and naturally one enters the limits of the other's kinship and is joined to that person's blood relatives. Therefore an unbeliever converted to the faith cannot, without dispensation, enter marriage with the mother, daughter, or sister of her whom he had previously known fornicariously. And this is also established from the Response of the Holy Office, August 26, 1891.

Affinity also can be multiple, namely if someone has had carnal intercourse with several blood relatives, or with a person who is related by blood to the spouse in multiple ways, but by no means if he has done so several times with the same blood relative. For affinity is multiplied not by acts, but by persons. Sanchez, book 8, disp. 24, nn. 4, 5; L. 1067, 1069; St. Thomas, Suppl., q. 55; Schmalzgrueber, book 4, tit. 14, n. 67 ff.; E.M.

1002 bis. The following case was very recently solved: "John T. and Rebecca St. of the diocese of Hagulstadensis and Novocastrensis (Hexham and Newcastle), prostrate at the feet of Your Holiness, very humbly ask for dispensation so that they may licitly contract marriage with each other, notwithstanding the impediments of affinity in the first degree and of public honesty. "The matter stands thus: "John T. contracted marriage with a woman named St., already the mother of a daughter from dishonorable copulation, named Rebecca St. "From these nuptials three or four children were born, and the wife of John T. died. But in the year 1907 John contracted a civil marriage with Rebecca St., in good faith as regards the diriment force arising from affinity. "It is certain and can be proved that Rebecca is not the daughter of John. From these second nuptials two children were born. "The causes are: 1. The legitimation of offspring. 2. The greater good of the offspring, who, still infants, are greatly in need of the care of father and mother. 3. To regularize the state of John and Rebecca. 4. To quiet the scandal arising from the cohabitation of the parties, who now can scarcely be separated because of the education of the offspring." "The Sacred Penitentiary, having maturely considered the peculiar circumstances set forth in the case, by special and express Apostolic Authority, with Our Most Holy Lord Pius X graciously thus assenting, grants to you, beloved in Christ, the Ordinary of the petitioners, the faculty, if things are so, of graciously dispensing the petitioners from the impediments listed in the prayers, so that they, the proclamations being omitted but scandal being removed, and the remaining canonical prescriptions being observed, may licitly and freely be able to contract marriage and remain in it, and of declaring and respectively announcing as legitimate the offspring either to be received thenceforth. All things to the contrary notwithstanding. But these present letters, with the attestation of the execution imparted, are to be carefully kept in the episcopal chancery, so that for any future event there may be proof concerning the validity of the marriage and the legitimacy of the offspring. Given at Rome in the Sacred Penitentiary on December 2, 1911." It is asserted that on another occasion already the same dispensation had been given.

The print's appendix has more on this paragraph: [Intrinsic Nature of Affinity According to the Common Opinion of Doctors](/manuals/bucceroni/intrinsic-nature-of-affinity-according-to-the-common-opinion-of-doctors). (ed.)

1003 Note: When there is question of one who wishes to marry a daughter after having fornicated with the mother, the condition is usually added in the dispensation, provided that copulation with the mother did not precede the birth of the daughter, namely so that the danger may be guarded against that someone marry his own daughter. But the condition can be judged sufficiently fulfilled if copulation with the mother preceded at such a time that that danger is entirely absent.

For contracting affinity it is certain that insemination by the man is required; but is insemination also by the woman required? Pontius and others deny it, because female seed is not necessary for generation. St. Bonaventure and others affirm it, "both because according to the opinion of many others the seed of the woman is also required for generation, and because, and this reason presses more strongly, affinity is not contracted unless those coeundum become one flesh; but they do not become one flesh unless the seeds are mingled. And this opinion is greatly strengthened from the authority of St. Thomas.... In doubt one must presume for perfect copulation (of the man), because from things that commonly happen it is prudently presumed to have been present.... And so also the insemination of the woman is always presumed when she felt great pleasure in coitus, even if she did not advert to the insemination. Indeed, in the external forum, where coitus is established, judgment must always be pronounced for the impediment of affinity contracted, and thus one must also judge in the internal forum, which must always conform to the presumption of the external forum, and it is not established that this presumption is false." L. 1075; Schmalzgrueber, book 4, tit. 14, nn. 71-73. These are the words of St. Thomas, IV Sent., d. 41, q. 1, a. 1, q. 4, ad 2: "Man and woman become one flesh through the mingling of seeds. Hence however much someone may invade the barriers of modesty, unless mingling of seeds follows, affinity is not contracted from this." And Pyrrhus Corradus, Praxis Dispens. Apost., book 7, chap. 1, n. 18: "For causing affinity the concurrence of both seeds is required." But since the seed properly so called in the woman is not that humor which is secreted in the heat of pleasure and even shows itself externally, but the ovum, which is insensibly secreted from the ovary from venereal excitation, and also without any sense of pleasure, naturally, almost every month, descends into the uterus and is fecundated in the uterus by male seed, if the man has inseminated within the female vessel, it will indeed be difficult to pronounce that the act on the part of the woman has not been consummated. Cf. Joseph Antonelli, de Conc. imp. et sterilit., Rome, 1900.

Affinity contracted between spouses cannot dirimently impede their own marriage, since it supervenes upon this marriage already indissolubly contracted; nevertheless it impedes the use of the same marriage as a punishment of the adulterous and incestuous spouse, by depriving the guilty party of the right of asking the debt. C. Si quis, de Eo qui cognovit, etc. But this, since it is from illicit copulation, by force of the decree of Trent, sess. 24, chap. 4, de R. M., is not contracted except from copulation with the blood relatives of the other in the first and second degree. This is confirmed from the express Declaration of Gregory XIII in St. Alphonsus, 1070. But it probably does not impede imperfect acts, provided the danger of pollution is absent. For since the law is penal, it must be understood strictly, and is not to be extended also to these acts. L. 933.

The Italian Civil Code, 52; the French Civil Code, 162; the Austrian Civil Code, 40, do not seem to acknowledge any affinity except from marriage, whence under it the bond of public honesty also is comprehended. But it is otherwise according to the Spanish Civil Code, 84, which rightly distinguishes legitimate affinity from merely natural affinity; and under that, public honesty also is comprehended. As regards Roman Law, cf. Schmalzgrueber, book 4, tit. 14, n. 70.

1004 Resolutions: Persons who are carnally joined are not properly related by affinity between themselves, but are the principle of affinity, and hold, as it were, the place of the stock. Affinity cannot exist between two persons neither of whom has had copulation with a blood relative of the other; therefore the blood relatives of one spouse have no affinity with the blood relatives of the other. No one is prohibited, after his wife has died, from marrying the widow of her brother; or from successively marrying the widows of two of her brothers. Two brothers can marry two sisters; father and son can marry mother and daughter; indeed the son can marry the mother, and the father can marry her daughter. A stepfather can marry the widow of his stepson; and a stepmother the widower of her stepdaughter. For affinity does not beget affinity. C. Non debet 8, de Consang.; Schmalzgrueber, book 4, tit. 14, nn. 74, 75. One who has sinned with two sisters, or with full cousins, or with mother and daughter, can marry none of these. A man who has sinned with the sister, cousin, or paternal aunt of his spouse is bound to render the debt to the one asking, although he himself cannot ask.

The reason is that, since there is question of a law merely prohibiting, the innocent party ought not to suffer from the fault of the guilty. He who sins with his own blood relatives is not deprived of the right of asking the debt, because from this he contracts no affinity with his wife. If each spouse has contracted affinity with the other through incest, neither is bound, indeed neither can render the debt to the other. L. 1068, 1069; St. Thomas, Suppl., q. 55; E.M.

1005 Has a wife, known by force or fear by a blood relative of the husband, lost the right of asking the debt? R. Negatively, if the force was absolute; for that impediment of asking the debt, as regards incestuous spouses, has only the nature of a penalty, but there can be no penalty where there is no fault. Negatively also when the wife who suffered force or fear did not sin gravely, because a grave penalty is not proportionate to a light fault. Indeed it seems more probable that it must also be denied if that wife sinned gravely, because grave fear excuses from human laws, even if it cannot excuse from the natural law; therefore, since in our case it excuses from the law insofar as it is ecclesiastical, it ought also to excuse from the penalty inflicted by that law. Schmalzgrueber, book 5, tit. 39, n. 79; L. 1071.

1006 Does ignorance excuse from the impediment of asking the debt? R. More probably affirmatively, if there is ignorance of law, namely of the human law prohibiting this. The reason is that just as ignorance excuses from the transgression of a human law, so also from the penalty. If there is ignorance of fact, namely that this woman is a blood relative of the wife, it is common that the impediment is not incurred. The reason is that where the fault of incest is lacking, the penalty is also lacking. This is clear also from C. Si quis 1, de Eo qui cognovit, etc., where this impediment is imposed on one sinning knowingly. Ignorance of the penalty also excuses with sufficient probability, since it is an extraordinary penalty. L. 1072, 1074.

1007 Who can dispense in this impediment concerning the asking of the debt? "They very commonly teach that the Bishop can always and absolutely dispense.... The reason is that, granted that the Bishop could not do this from the disposition of the Law, nevertheless he can well do it by reason of custom. And he can well delegate this faculty of dispensing to another, not only in particular, but also in general. Moreover, all mendicant regular confessors, deputed by the provincial for this office, can also dispense in this impediment from several privileges." L. 1076. Bishops can indeed do this by force of the quinquennial faculties, and also approved confessors having the Form of the Sacred Penitentiary. Cf. that Form.

1008 Who are relatives by affinity? The principal relatives by affinity by reason of licit copulation are the following: 1. Socer, socerus, father of the husband, to whom corresponds the nurus, the wife of the son. Socer magnus, grandfather of the husband, to whom corresponds the pronurus, wife of the grandson. Socer is also the wife's father, to whom corresponds the son-in-law, husband of the daughter; socer magnus or prosocer is likewise the grandfather of the wife, to whom corresponds the pro-gener, husband of the granddaughter. Socrus, mother of the husband, to whom consequently corresponds the nurus, or wife of the son. Socrus magna, the husband's grandmother, to whom the pronurus corresponds. Socrus is also the mother of the wife, to whom the son-in-law corresponds. Socrus magna or prosocrus, grandmother of the wife, to whom the pro-gener corresponds. 2. Vitricus, husband of the mother; noverca, wife of the father, to whom correspond privignus and privigna, son and daughter from the first marriage of the father or mother. 3. Levir, brother of the wife, brother of the husband; glos, sister of the wife, sister of the husband; fratria, wife of the brother; sororius, husband of the sister.

1009 What is spiritual kinship? Spiritual kinship is a certain nearness of persons which arises from baptism and confirmation. It dirimently impedes marriage by ecclesiastical law: 1. between the minister of the sacrament and the subject, and the subject's parents; 2. between the godfather or godmother and the goddaughter or godson, and their parents. Trent, sess. 24, chap. 2, de R. M. Therefore it is contracted neither by the spouse of the one baptizing, nor by the spouse of the godfather, St. Pius V, Cum illius vicem, nor among the godparents themselves. Hence the godfather and godmother can enter marriage with each other.

For contracting kinship, baptism is a necessary condition as regards all; therefore if either the one baptizing or the parents of the baptized person are unbelievers, although catechumens, kinship is not contracted by them. Therefore both a believer who baptized the offspring of an unbeliever, and one who received that offspring from the sacred font, could contract marriage not indeed with the baptized offspring, but with that offspring's parents after they had been converted to the faith. Schmalzgrueber, book 4, tit. 11, nn. 32-35. But it is certain that this kinship is contracted even by a heretic, both if he baptizes and if he holds at the sacred font, and also if another baptized person, whether heretic or Catholic, either baptizes or holds his offspring. The reason is that whoever has the baptismal character is capable of this kinship and is subject to the laws of the Church. Sanchez, book 7, disp. 60, n. 2; Pirhing, book 4, tit. 11, n. 40. Likewise in confirmation, in order that sponsors contract kinship, it is necessary that they be confirmed. This kinship too can be multiple. It is multiplied from the sacraments, e.g., if someone held Caius in baptism and confirmation, but not if he held several sons of Titius in baptism or confirmation. Holy Office, April 29, 1894. Likewise it is multiplied from persons, if two have mutually held the other's children, etc. Reiffenstuel, book 4, tit. 21, app. de Disp., n. 201; Schmalzgrueber, book 4, tit. 16, n. 208; Sanchez, book 7, disp. 54, n. 17; De Iustis, book 1, chap. 4, n. 170; Corradus, book 8, chap. 8, n. 16. St. Thomas, Suppl., q. 56. Cf. 442 ff.; E.M.

1010 Note: Parents baptizing their children in necessity or in good faith contract no spiritual kinship by which they are prohibited from the use of marriage; for this prohibition has the nature of a penalty, which is not incurred without fault. Indeed, probably they do not seem to contract the same kinship even if, deliberately and apart from necessity, they baptized their offspring. Truly, the doctors disagree, and some affirm, others deny. Therefore, although they contract spiritual kinship, this nevertheless does not have the effect of depriving them of the right of demanding the debt. The reason is "because the cause for permitting the use of marriage in such a case to each spouse was most just, namely the evident and manifest danger of incontinence...; which danger rightly proves that the deprivation of the right of asking the debt in this case is not to be asserted without an open text of law, such as, however,... none is found." Schmalzgrueber, book 4, tit. 11, n. 48. C. 2, de Cogn. spir.; La Croix, book 6, part 1, n. 358; L. 150; Schmalzgrueber, book 4, tit. 11, n. 42 ff.; E.M.

1011 What is legal kinship? Legal kinship is the nearness of persons which arises from legal adoption. Adoption is a legitimate act by which one who is not such by nature is assumed as a son or grandson. In common law adoption is distinguished as twofold: 1. Perfect, which is also called arrogation, and this is that by which an outside person who is sui iuris, by Rescript of the Prince, passes into the power and family of the adopter, acquires all the rights of a legitimate son, and becomes a necessary heir. 2. Imperfect, which is called simple, is that by which an outside person who is not sui iuris, but remains in the power and family of his natural father or grandfather, by the authority of any competent judge, is assumed as a son or grandson; nevertheless he does not pass into the family and power of the adopter, and for that reason does not become his necessary heir from a testament, although he succeeds to him ab intestato. Cf. vol. 1, n. 663.

Legal kinship, namely perfect adoption, constitutes a diriment impediment by ecclesiastical law, approving Roman Law, by which this impediment was first introduced. This is drawn from the Response of Nicholas I and Paschal II, C. Ita diligere 1, c. 30, q. 3; C. Post susceptum 5, l.c.; C. un., de Cogn. leg. And the reason is that kinship stands in the way of nuptials because of the dangers of cohabitation. St. Thomas, IV Sent., d. 42, q. 2, a. 3, ad 2. Hence this impediment is in force where adoption is preserved: in Roman Law, not in the more recent law, by which the adopted person does not pass into the family of the adopter and under his paternal power. Thus Gury, 809; D'Annibale, 3rd ed., part 1, n. 65, compared with part 3, n. 433, and others, against others who hold that imperfect adoption also, and therefore also by more recent law, dirimently impedes marriage. "More probably," says St. Alphonsus, 1027, "St. Thomas, Suppl., q. 57, a. 2, Sanchez, book 7, disp. 73, n. 9, Salmanticenses, n. 41, with others, say that (legal kinship) arises only from perfect adoption." This indeed follows from L. Adoptivus 14, ff. de Adoptionib.; L. Si paterfamilias 15, ibid.; L. Quin etiam, § 2, ff. de Ritu nuptiarum, etc.

But in order that a canonical impediment be had by adoption, it must have been legitimately entered. Sacred Penitentiary, May 16, 1826. Adoption entered privately, with no solemnity of law, produces no impediment. Holy Office, April 16, 1761.

Legal kinship, after the likeness of natural kinship, dirimently impedes marriage by Roman Law between the following persons: 1. as if in the direct line, between the adopter and the adopted person and this person's children, while they are constituted under paternal power; 2. between the adopted person and the children of the adopter, as if in the collateral line, while the latter's children are under paternal power and are not emancipated; 3. between the adopter and the wife of the adopted person, and, conversely, between the adopted person and the wife of the adopter, as if in the direct line by way of affinity, as is established from the declaration of the Sacred Congregation of the Council in the Hortana case, September 25, 1734.

These kinships differ among themselves, and consequently also the impediment arising from them, in that the first and last are perpetual. Therefore the adopter, for example, cannot take an adoptive daughter or granddaughter as wife, even if the adoption has been dissolved by emancipation; nor can the stepson or daughter-in-law, understand adoptive, be joined in marriage with the stepmother or father-in-law, although the adoption has ceased either by emancipation or by the death of the adopter. Therefore a dispensation of the Apostolic See would be required, which, however, even in the last case is granted with very great difficulty. But the second, in the collateral line, lasts only as long as the adoption lasts. Lugo, de Poenit., disp. 16, n. 327.

According to Roman Law adoption is dissolved in six ways: 1. by the natural death of the adopter; 2. by the civil death of the same; 3. because of incestuous nuptials; 4. because of dignity, e.g., episcopal; 5. by sentence; 6. by emancipation.

Since this impediment is of common law, only the Supreme Pontiff can dispense. In the direct line and in legal affinity he dispenses with very great difficulty and from a grave cause. In the transverse line a dispensation is rarely sought, since this impediment is removed by emancipation, and thus without any dispensation the adopted person can contract marriage with the natural daughter of the adopter. Schmalzgrueber, book 4, tit. 12, n. 37.

Italian Civil Code, 213, etc.; French Civil Code, 353, etc.; Austrian Civil Code, 181; Spanish Civil Code, 178, 179: adoption is made by intervention of a public magistrate, and with the other prescriptions of law observed. Italian Civil Code, 211; French Civil Code, 349: adoptive parents are bound to procure, if there is need, the education of the adopted person, and to supply him the necessary supports and sustenance. But the adopted person is held by the same obligation as regards sustenance toward the adopter. The Spanish Civil Code, 176, establishes the same concerning sustenance. Italian Civil Code, 737, 806; French Civil Code, 350; Austrian Civil Code, 183, 755: the adopted person with his descendants is heir of the adopter together with legitimate children, and succeeds to him ab intestato. Nevertheless he has no right to the goods of the blood relatives or cognates of the adopter. Spanish Civil Code, 177: the adopted person acquires no right to inheritance except by testament or by special agreement. Italian Civil Code, 210; French Civil Code, 347; Spanish Civil Code, 175; Austrian Civil Code, 182: the family name of the adopter is conferred on the adopted person, who adds it to the name of his own family. Italian Civil Code, 210, 212; French Civil Code, 348, 349: the adopted person remains in his natural family and preserves in it all his rights and obligations. Therefore the adopted person does not pass into the family of the adopter, nor is he subject to his paternal power, as in perfect adoption, or arrogation, of Roman Law. Austrian Civil Code, 183; Spanish Civil Code, 177: the adopted person indeed preserves his rights in his own proper family, but passes under the paternal power of the adopter, the prior paternal power being dissolved. Nothing concerning the dissolution of adoption is contained in the Italian Civil Code and the French Civil Code, and therefore it seems to endure perpetually until death. According to the Austrian Civil Code, 185, adoption can be dissolved. According to the Spanish Civil Code, 180, an adopted minor can impugn the adoption within four years after attaining majority. Italian Civil Code, 60; French Civil Code, 348: marriage is forbidden between the adopter and the adopted person and this person's descendants; between the adopter and the spouse of the adopted person; between the adopted person and the spouse of the adopter; between the adopted person and the children of the adopter who are born after the adoption; between adopted children of the same person. Spanish Civil Code, 84: the adopting father or mother and the adopted person cannot contract marriage as incapable persons; nor the spouse of the adopting father or mother and the adopted person; nor the adopting father or mother and the spouse of the adopted person; nor the legitimate descendants of the adopter and the adopted person, while the adoption remains. German Civil Code, 1311: the adopter cannot contract marriage with the adopted person and his or her descendants as long as the adoption endures.

According to the Italian Civil Code and the French Civil Code, adoption is only imperfect, since the adopted person does not pass into the family of the adopter, nor is he placed under his paternal power. Hence more probably no diriment impediment is had from it, until the Church certainly counts an adoption of this kind among diriment impediments, as she counted perfect adoption or arrogation of Roman Law. For more probably only perfect adoption or the arrogation of the Romans is, by Canon Law, a diriment impediment. On the contrary, for the opposite reason, adoption according to the Spanish Civil Code and the Austrian Civil Code seems to be a diriment impediment. And as regards Austria, in the Instruction of Cardinal von Rauscher, commended by the Pronuncio, it is said, § 29: "Adoption of the Austrian Empire... dirimently impedes marriage whenever the adopted person is subjected to the paternal power of the adopter, or is received into his house to dwell after the manner of children of the family."

Benedict XIV, de Syn., book 9, chap. 15; Schmalzgrueber, book 4, tit. 12, nn. 3, 10, 26 ff.; L. 1027; St. Thomas, Suppl., q. 57; E.M.

1012 Does legal kinship dirimently impede marriage up to the fourth degree between the adopter and the descendants of the adopted person, or vice versa? It is certainly restricted to the first degree as regards the adopted person and the descendants of the adopter. This is established from Canon Law. It is controverted as regards the adopter and the descendants of the adopted person. Probably the kinship does not extend beyond the first degree, or beyond the adopted person, unless he has descendants constituted under his power. For according to the more common opinion of Sanchez, book 7, disp. 63, n. 34, from Roman Law the impediment extends to those who, together with the adopted father of the family, pass into the power of the adopter. L. 1027.

1013 Resolutions: Therefore, while adoption endures, marriage can subsist: 1. between the adopter and the mother and sister of the adopted person; 2. between the adopter and the daughter of an adopted woman, because this daughter is not in the power of the mother, and therefore does not pass into the power of the adopter; 3. between the adopter and the illegitimate daughter of the adopted person, because illegitimate children are not in the power of the father, and therefore the daughter of the adopted person in the case does not pass into the power of the adopter; 4. for the same reason marriage will subsist between the illegitimate son of the adopter and his adopted daughter; 5. between the son and daughter of two adoptive brothers, because these are bound by no bond of kinship among themselves; 6. between two adopted persons of one adopter, for this is forbidden by no law; 7. between the adopted person and the sister or mother of the adopter. Schmalzgrueber, book 4, tit. 12, n. 31 ff.; L. 1027; St. Thomas, IV Sent., d. 42, q. 1, a. 2, ad 5.

1014 What is public honesty? Public honesty is a certain quasi-affinity from the union of minds. It arises: 1. from valid and certain betrothals, but by no means from invalid and uncertain ones, C. un., de Spons., in VI; Trent, sess. 24, chap. 3, de R. M., although occult, Holy Office, August 11, 1852; Sacred Penitentiary, September 10, 1834; A.S.S., vol. 2, p. 381; Schmalzgrueber, book 4, tit. 1, n. 108. Although occult; but now, after the decree Ne temere, occult betrothals can no longer exist by law, but only in fact. If betrothals were entered under a resolutive condition, since they are immediately valid, the impediment of public honesty arises and perseveres, although they are dissolved. But if they were entered under a suspensive condition, while that condition is pending there are neither betrothals nor an impediment; but when it has been fulfilled, if consent has not been revoked, they are valid without new consent and produce the impediment. But if marriage is contracted in the meantime, and then the condition is verified, they can neither dissolve the marriage nor impede its use. It is contracted between the betrothed man and the blood relatives of the betrothed woman, and between the betrothed woman and the blood relatives of the betrothed man, whether legitimate or illegitimate, C. 8, de Spons. et matr., only in the first degree of both the direct and the oblique line, Trent, ibid.

It arises: 2. from ratified marriage, even invalid marriage, namely because of some diriment impediment, e.g., impotence, kinship, disparity of cult, crime, ligamen, provided that it was not invalid from defect of consent, from error, from fear, from simulated consent, although the defect is occult; nor from the prior impediment of public honesty from betrothals validly contracted to the prejudice of prior betrothals; and therefore the impediment is in force if those betrothals had been dissolved before the marriage. There is no explicit text of law, but it is deduced a fortiori; for the bond of ratified marriage is stronger than that which arises from betrothals. C. un., de Spons., in VI; St. Pius V, Const. Ad Romanum Pontificem, sec. 35, July 1, 1568; Schmalzgrueber, l.c., nn. 101, 104-106. Hence if Titius, for example, after entering betrothal with Bertha, leaves her and marries her sister, he can and must return to the first, and he does not need dispensation unless he has consummated the marriage. Ratified; for when it has been consummated, it passes into perfect affinity and produces no other impediment. For public honesty is a certain inchoate affinity. Benedict XIV, de Syn., book 9, chap. 13, n. 3. From ratified marriage, not from civil marriage, in places where the decree of Trent concerning contracting marriage before the pastor and witnesses has been promulgated. Leo XIII, March 17, 1879. And much less now, after the decree Ne temere, is the impediment contracted from merely civil marriage. Is it also not contracted from clandestine marriages, namely those contracted without pastor and witnesses? Sanchez, book 7, disp. 70, n. 13, thought so; Pontius, book 7, chap. 35, n. 5, held the contrary. Many indeed supported Sanchez, far more Pontius. Nevertheless, after the cited Decree of Leo XIII, the opinion of Sanchez consequently must be altogether preferred. And the reason for each is that civil marriage, where Trent has been promulgated, and now after the decree Ne temere has been promulgated, and clandestine marriage, do not have the form of marriage; and form gives being to the thing. Hence they are altogether nothing in the being of marriage, and therefore from them, as from an invalid marriage, the impediment of public honesty cannot arise. Cf. 919, 923. If a marriage is null from defect of age, since by interpretation of law it passes into betrothals, the impediment must be considered as from betrothals, not from marriage. Cf. n. 923. But again, now after the decree Ne temere, the aforesaid marriage in no way passes into betrothals.

This impediment, arising from marriage whether ratified or invalid, advances up to the fourth degree of the direct and collateral line. C. un., de Spons., in VI; L. 1061. And this impediment of public honesty, once contracted, is perpetual and endures after betrothals and marriage have been dissolved. It has no natural bond for its foundation, no natural kinship, from betrothals or from ratified marriage, whether invalid or valid. Therefore unbelievers converted to the faith are not bound by it. L. 1061-1064; Mansella, de Impedim., etc., p. 66; E.M.

1015 What is the impediment of vow and order? The vow which dirimently impedes marriage is only the solemn vow of chastity, emitted by profession in an approved religion. C. 10, de Conv. Coniug.; C. un., de Voto, in VI. Chastity, not a religious vow as such, because religious profession dirimently impedes marriage for this reason and to this extent, insofar as it includes the solemn vow of chastity. Therefore vows, although solemn, of certain Equestrian Orders do not dirimently impede marriage, since these profess only conjugal chastity. Schmalzgrueber, book 4, tit. 6, n. 45. Solemn; for a simple vow of chastity, even perfect and perpetual, even emitted in religious Congregations of men and women, does not dirimently impede marriage, but only impedes it. By special privilege of Gregory XIII, the simple vows which are emitted after two years of novitiate in the Society of Jesus are to be excepted.

Order dirimently impeding marriage is sacred order, namely priesthood, diaconate, and subdiaconate. C. De Diacono 1; C. Ex Litterarum 2, Qui cler. vel vov.; Extravag. Antiqua, de Voto; Trent, sess. 24, chap. 9. Sacred order even among the Greeks and Italo-Greeks, Ruthenians and Maronites, dirimently impedes marriage. But the certainty is not the same for all. For as regards Italo-Greeks, Benedict XIV declared invalid such a marriage attempted by subdeacons, deacons, and priests. For Ruthenians, the Synod of Zamosc in 1720, approved in specific form by the Apostolic See, and for Maronites, the Synod of Lebanon in 1736, likewise approved by the Apostolic See, declared invalid, the former the marriage of a priest, the latter that of a deacon, priest, and bishop. As regards other Greeks, there is not yet an express definition of the Apostolic See; but the opinion is consonant both with the opinion of the Tribunals of the City and with the ancient Law itself of the Eastern Church. Benedict XIV, Const. Eo quamvis tempore, secs. 38, 39; Const. Anno vertente, sec. 13; Const. Etsi pastoralis, sec. VII, n. 27; Sacred Congregation de Propaganda Fide, March 24, 1858. Collectanea S.C. de Propaganda Fide, n. 1572. As regards Ruthenians in North America and in the Canadian Region, cf. here nn. 97 and 377.

Now as regards the vow, it must have been emitted: 1. voluntarily and deliberately; 2. with the true intention of obliging oneself; otherwise the vow would not be valid. As regards order, it is required: 1. that it have been received validly; 2. that it have been received voluntarily, and therefore not from grave fear.

The impediment of order, according to the common opinion, dirimently impedes only by ecclesiastical law. The reason is that on the one hand order of itself is not repugnant to the conjugal state; nor, on the other hand, is there any divine prohibition which is found in the Scriptures or in Tradition. L. 1059. But since the solemnity of a vow is of ecclesiastical law, for that very reason the Pope can dispense, provided that there is a sufficient cause, that is, one proportionate to the gravity of the matter. That the Pontiff can dispense from this impediment is the very commonly received opinion of the doctors, whom Sanchez, de Matr., book 8, disp. 8, n. 7, alleges in a long series; and examples of this dispensation having been granted are everywhere available, as can be seen in Schmalzgrueber, book 3, tit. 35, n. 48; Albitus, de Inconst. in fide, chap. 36, n. 132 ff. This is confirmed from the Decree of the Holy Office, February 20, 1888, by which Leo XIII granted to Bishops the faculty of dispensing, "either by themselves or through an ecclesiastical person well pleasing to them, the sick established in the gravest danger of death, when there is not time to have recourse to the Holy See, from impediments, however public, dirimently impeding marriage by ecclesiastical law, except the sacred order of priesthood and affinity of the direct line arising from licit copulation." Benedict XIV, de Syn., book 2; L. 808, 1025, 1026, 1059, book 3, n. 256; Mansella, de Impedim., etc., p. 92 ff.; St. Thomas, II-II, q. 88, a. 11; Suppl., q. 53.

Modern laws are those which admit even those ordained in sacred orders to marriage. There is indeed no law forbidding this in the Italian Civil Code and the French Civil Code. Hence they leave a free way for such persons to most shameful and sacrilegious concubinages. But it is otherwise in the Austrian Civil Code, 63, and the Spanish Civil Code, 83. E.M.

1016 What is the impediment of disparity of cult? If the cause of marriage is considered, marriage was instituted for the mutual help of life. Lest from this there should rather be danger to the spouses in religion and life, provision has been made for each danger by the impediment of disparity of cult and of crime, by keeping Catholics away from nuptials with non-Catholics, and the criminal spouse, after the spouse has died, away from nuptials with the partner in the crime.

Disparity of cult is one thing between a Catholic and a non-Catholic, and is called mixed marriage; another is between a Christian and an unbeliever. A non-Catholic, namely from a sect, whether heretical or schismatic, whether born and educated in it, or having defected from the Catholic faith and given his name to it. A non-Catholic; not a Catholic free-thinker; nor a Catholic Mason. As regards the marriages of Masons, cf. E.M. 976, 1029.

The first disparity of cult, between a Catholic and a non-Catholic, impedes marriage, but does not dirimently impede it. Benedict XIV, Const. Singulari nobis. It belongs only to the Holy See to permit mixed nuptials, or nuptials of mixed religion between Catholics and non-Catholics. Pius VII, Letter Vix nova, February 17, 1809, to the Bishops of France. It permits them only for a grave cause, provided that nothing is to be feared for the faith of the Catholic spouse, that this spouse procure according to his or her strength the conversion of the non-Catholic, and on this express condition, that both spouses promise that they will educate all children to be born in the Catholic Religion. Gregory XVI to the Archbishop of Freiburg, May 23, 1846. The exhibition of these cautions must be established with moral certainty, and, for removing scandal, must be notorious. If the heretical party, after dispensation has been obtained, afterwards refuses to acquiesce that the children be educated in the Catholic religion, the marriage is valid, because from this the nature of a merely impedient impediment is not changed. And the Catholic party is permitted to remain in such a marriage, lest greater harm come to the offspring.

But if a Catholic contracts mixed nuptials either without having obtained a dispensation, or without observing the aforesaid law of the dispensation, he is kept from the sacraments until he has promised the confessor that he will educate the children in the Catholic Religion, and repair the scandal given to the other faithful. Pius VI, Epistle to Cardinal de Frankenberg, July 23, 1782. After dispensation has been obtained with the usual clauses, the pastor can assist at this marriage, Holy Office, December 20, 1838, the banns being omitted, unless they seem necessary and opportune in the judgment of the Ordinary for detecting impediments, with mention omitted in them of the religion of those who are to contract nuptials. Sacred Congregation de Propaganda Fide, May 11, 1871. The celebration of this marriage must take place before the pastor and two witnesses according to the prescription of the Council of Trent, and now of the decree Ne temere, but outside the church and without the blessing of the pastor. It can nevertheless be celebrated in the sacristy. Holy Office, January 17, 1877; Monit. Eccles., vol. 12, p. 469. Hence it is clear that the priest cannot then wear stole and surplice. Yet, where graver evils would be present, it is committed to the judgment of the Bishops that, with the other necessary cautions observed, "they judge when the mentioned conditions concerning contracting these mixed nuptials outside the church and without the blessing of the pastor can by no means be fulfilled, and when, in entering these mixed marriages, the custom can be tolerated of employing the rite legitimately prescribed in the Diocesan Ritual for contracting marriages, always excluding, however, the celebration of Mass." Pius IX, Instruction, November 15, 1858. Collectanea S.C. de Propaganda Fide, nn. 908, 1429, 1430, 1434, 1444.

The pastor cannot assist at the marriage: 1. If, without dispensation having been obtained, mixed nuptials are contracted, although the law prescribes his assistance, unless the pastor intervenes as a civil magistrate. Holy Office, December 20, 1838. Nevertheless the Supreme Pontiffs are accustomed to permit only the material assistance of the pastor where necessity requires it, after the promise of each party concerning the offspring to be educated in Catholicism has first otherwise been altogether required. Thus Pius VII granted the faculty to pastors living in Russia and Germany of assisting, if they were compelled, at mixed marriages entered without dispensation having been obtained. The aforesaid assistance is permitted for avoiding greater evils, lest marriage be contracted invalidly, lest the parties go to a heretical minister, etc. Nevertheless the presence of the pastor does not prevent the spouses contracting in this way from sinning gravely. Gregory XVI, May 22, 1841.


	If each spouse is unwilling to consent to the Catholic education of the offspring, but the heretical party absolutely requires that the offspring of his or her sex follow his or her religion. Holy Office, June 17, 1829. But in the Instruction which was added to the Letters of Gregory XVI to the Primate and Bishops of Hungary, April 20, 1841, these things are contained: "His Holiness declared that it can be tolerated that, whenever from the condition of times, places, and persons the marriage of a non-Catholic man with a Catholic woman, and vice versa, although the necessary cautions have been omitted, cannot be impeded without graver danger, and moreover it seems to be expedient for the utility of the Church and the common good if that marriage, although forbidden and illicit, be contracted before a Catholic pastor rather than before a non-Catholic minister, to whom the parties would easily have recourse, the same Catholic pastor, or another priest acting in his place, may be present at the marriage itself by merely material presence, with no ecclesiastical rite employed, just as if the parties were treating him only as a mere qualified or authorizable witness, as they say; namely in such a way that, after hearing the consent of each spouse, he may afterwards, by his office, enter the validly performed act in the book of marriages." In Roskovany, vol. 2, p. 818.



	If after the marriage the spouses also contract in a Protestant church, by Protestant rite. Holy Office, April 21, 1847. If already before marriage they contracted before a heretical minister, the pastor cannot assist at the marriage unless the Catholic party, repentant of the act, is absolved and repairs the scandal.





The other disparity of cult, which is between a baptized person and an unbeliever, dirimently impedes marriage, not from written law, but from custom having the force of universal law. Therefore it binds all who are received into the Church, even if they are in those places in which the Christian Religion is first preached. Benedict XIV, Const. Singulari nobis, sec. 10; Sanchez, book 7, disp. 71; Schmalzgrueber, book 4, tit. 6, nn. 121-124. And it dirimently impedes marriage although a baptized man marries a catechumen woman, or a non-baptized man marries an apostate or heretical woman. Benedict XIV, Const. Singulari nobis, February 9, 1749.

The conditions to be observed in dispensations as regards marriages between Christians and unbelievers are found prescribed from several Instructions of the Sacred Congregation de Propaganda Fide as follows: 1. That cohabitation with the unbeliever bring either no insult to the Creator or danger of perversion. 2. That the offspring be instructed in the Christian religion. 3. That dispensation be granted only in places, understand province, vicariate, etc., not the village in which perhaps there would be many Christians, where there are more unbelievers than Christians. 4. That the dispensation be granted only for grave causes, so that rather dispensation should be granted in the impediments of consanguinity or affinity, if in this way marriages with unbelievers would be avoided. 5. Sometimes it is added that there be a probable hope concerning the conversion of the contracting unbeliever. Collectanea, cited, nn. 1261, 1263, 1270, 1301. This dispensation is granted with far greater difficulty with Jews.

But betrothals between a baptized person and one still a catechumen are valid, just as the betrothals of impubes are valid. For betrothals concern the future, and in the future marriage can subsist between them. Schmalzgrueber, book 4, tit. 6, nn. 130-131. But the form to be observed is that established in the decree Ne temere. Lugo, de Poenit., disp. 16, nn. 336, 343; St. Thomas, Suppl., q. 59, a. 1; E.M.

It seems that the faithful who are so separated from others that they can neither marry a Christian nor ask for a dispensation are to be excepted from this impediment. Holy Office, June 4, 1851; Collectanea S.C. de Propaganda Fide, n. 1275.

Doubtful baptism, whether by doubt of law or doubt of fact, in relation to entering or having entered marriage, is to be held as valid baptism. E.M. And the marriage is valid, either insofar as this case is not comprehended in the law by legitimate epikeia, or insofar as the Church supplies the defect and tacitly dispenses.

1016 bis. Note: "A dispensation from the impediment of disparity of cult is never granted unless all the conditions or cautions have been expressed." Holy Office, April 16, 1890. "1. Whether a dispensation from the impediment of disparity of cult, imparted by one having power from the Holy See, when the prescribed cautions were not required or were refused, must be held valid or not? And insofar as negatively: "2. Whether in these cases, namely when it is evidently established concerning a dispensation thus invalidly granted, the Ordinary himself can declare by himself the nullity of the marriage from this head, or whether it is necessary each time to have recourse to the Holy See for a definitive sentence? "R. To 1. The dispensation, imparted as set forth, is null. "To 2. Affirmatively to the first part; negatively to the second part." Holy Office, June 21, 1912.

From the decree Ne temere and from the Sacred Congregation of the Council, July 27, 1908, the consent of the contracting parties must be sought and received by the Ordinary or the Pastor, for the validity of marriage, even in mixed marriages. Nevertheless, "The prescription of the decree Ne temere, n. IV, sec. 3, concerning the consent of the nupturients to be required and received by the pastor for the validity of marriage, in mixed marriages in which the parties obstinately refuse to furnish the due cautions, is not hereafter to have place; but one must stand strictly by the preceding concessions and instructions of the Holy See, and especially of Pope Gregory XVI of happy memory, Apostolic Letter of April 30, 1841, to the Bishops of Hungary, concerning the matter: after word had been had with the Most Holy." Holy Office, June 21, 1912. Cf. n. 1016.

If there is question of a marriage between one Catholic party and another who has defected from the faith, or has been enrolled in a condemned sect, the Bishop will be able to permit the pastor to be passively present at the marriage as an authorizable witness, if the marriage can in no way be impeded, and if from the marriage there is no grave scandal or harm to be feared, provided that provision has been made for the Catholic education of all the offspring and that the danger of perversion for the Catholic party is absent, every ecclesiastical rite being excluded, and the celebration of Mass being altogether excluded, unless circumstances suggest otherwise. Thus from the Holy Office, February 21, 1883; April 23, 1873. But at present, unless there is place for the aforesaid exception, the consent must be sought by the pastor, as was just said, from the decree Ne temere.

1017 What is the impediment of crime? Crime dirimently impeding marriage is threefold, namely: 1. adultery; 2. homicide of a spouse; 3. both together, provided that certain conditions concur, which we set forth below. This impediment is an impediment only of ecclesiastical law.

1018 What is required for adultery alone? For incurring the impediment from this head it is required: 1. That the adultery be true, formal, consummated. True, that is, that at least one of the fornicators be joined by a marriage not merely putative, but legitimate and valid, even if perhaps not consummated. Formal, and indeed on the part of both, that is, that each know that one or the other is married. Therefore it suffices that someone knowingly approach a married woman, nor is it necessary that this married woman know that the one with whom she commits adultery is also married. Formal adultery is not present, even if only from culpable and gross ignorance the accomplice does not know that the other is married, provided that the ignorance was not affected. For malicious fraud is required for formal adultery. L. 44, ad Leg. Iul. de adult. Consummated, namely with perfect carnal copulation per se apt for generation intervening. In the external forum this is always presumed if the man inseminated within the vessel. But in the internal forum it will be difficult to define otherwise in the case; for the consummation of marriage is had through the mingling of seeds. St. Thomas, IV Sent., d. 41, q. 1, a. 1, q. 4, ad 2. But seed on the part of the woman is properly the ovum, which even without any sense of lust descends from the ovary into the uterus, almost every month. And this is proper insemination on the part of the woman. But that humor which in the act of copulation is usually secreted by the woman, but not always, is improperly seed; it is indeed very useful for fecundation, but not necessary. And from this there is had insemination improperly so called; the defect of which consequently does not prevent husband and wife from being able truly to become one flesh. Sanchez, book 7, disp. 79, n. 38; De Iustis, book 2, chap. 16, n. 38; Schmalzgrueber, book 4, tit. 7, n. 55; L. 1036.


	That there be a promise of marriage made by one adulterer and accepted by the other at least by some sign, whether this promise precedes, accompanies, or follows the adultery; but if it precedes, it is required that it was not retracted before the adultery. Both the promise and the acceptance must be true, and therefore a feigned one does not suffice. L. 1039; Schmalzgrueber, book 4, tit. 7, nn. 22-24, who confirms this from C. Significasti 6, de Eo qui duxit, etc. Moreover a conditioned promise or acceptance does not suffice so long as the condition does not yet exist. It must be said otherwise if the added condition is fulfilled before the death of the spouse, and much more if before the adultery was perpetrated. Schmalzgrueber, l.c., nn. 25-28. But because injury is needed for incurring the impediment, it is therefore necessary to have knowledge of the marriage of both parties or at least of one or the other; and ignorance excuses provided that it was not gross or supine. C. 2, de Constit., in VI. Therefore both things, adultery and promise, must be understood formally. Hence adultery committed in ignorance does not avail, although afterwards a promise knowingly followed; nor adultery committed knowingly after a promise made in ignorance, so long as the promisor has not ratified it. This is the truer opinion. Sanchez, book 7, disp. 79, n. 34; Schmalzgrueber, book 4, tit. 7, n. 13, and others think otherwise, holding that, just as marriage, of which we must speak immediately, so also a promise entered in ignorance is tacitly confirmed by adultery afterwards knowingly committed. But the same reason does not hold, and just as a shameful promise is not easily presumed, so neither is a shameful ratification. Indeed, not even ratification suffices if it was made while the other was unaware. But more probably a renewed promise is not required. C. 6, 8, de Eo qui duxit.



Nevertheless, since probability is not lacking also for the opposite opinion, Schmalzgrueber, book 4, tit. 7, n. 30, in doubt whether a renewed promise has been added, the impediment can be judged merely probable, and therefore uncertain, which is the same as nothing. This is confirmed from the Praxis of the Apostolic Datary, n. 151, where it is said: "faith having been given to each other."


	That both the promise of marriage and the adultery be made while the prior spouse is living, or while the same marriage remains. Namely, both the adultery and the promise of marriage must yield to the injury of one and the same spouse; this would not happen if Bertha, for example, while her first husband was living, promised marriage to Titius, but committed adultery with him when, after the death of the first husband, she had married Caius.



Adultery by Law dirimently impedes marriage, not only when a promise of future marriage is added, namely of contracting after the death of the spouse, for if marriage to be contracted while the other spouse was still living were promised, the reason for the impediment would cease, as Schmalzgrueber notes with the doctors, book 4, tit. 7, n. 9; but also if the adulterer, while the spouse is still living, contracts a marriage de praesenti with the adulteress, or rather truly and from the heart, not fictitiously, attempts it. This is clear from C. Cum haberet 5, de Eo qui duxit, etc. Nor does it matter whether they attempt to contract marriage before the pastor and witnesses, or clandestinely, and whether by civil marriage. Holy Office, December 22, 1880; Collectanea S.C. de Propaganda Fide, n. 1544. For in establishing this impediment, attention is not paid to the value of the marriage or of the betrothals, if only a promise intervenes, which are contracted invalidly, as is clear, but to the character of the crime. But if the accomplice did not know the legitimate marriage of the other when he or she entered marriage with that person; or, after learning of the other's marriage, commits adultery without retracting the marriage, then the impediment is introduced, because if after receiving knowledge he perseveres in the marriage and then adds adultery, he ratifies the marriage, which, joined with adultery, provokes no less to seizing upon the death of the other than if it had been contracted knowingly from the beginning. Or if he retracts the marriage before adultery, or also ceases from adultery, which previously had existed as material and not formal, as soon as he learns of the marriage of the other, then the reason for the impediment is absent. Schmalzgrueber, l.c., nn. 12, 15. C. Si quis vivente, c. 31, q. 1; C. 1-8, de Eo qui duxit, etc.; L. 1031 ff.

German Civil Code, 1312, 1328: marriage cannot be contracted by a spouse juridically separated by divorce because of adultery with the person with whom the adultery was committed. A marriage of this kind is null. E.M.

1019 What is required for homicide alone? Three conditions are required so that from this there be an impediment: 1. Mutual conspiracy, by command, counsel, etc. Hence it does not suffice that a spouse kill his or her spouse if the person with whom he or she is about to enter marriage is ignorant of this action or contradicts it. Nor does it suffice that someone, hearing of the killing of the spouse, and much less by mere negligence, e.g., in caring for the sick person, approve and ratify it. Nor does consent alone seem to suffice, because the Laws require machination. C. Laudabilem 1, de Conv. infidel.; L. 1033.


	Intention of marriage. Thus commonly, although it is not expressed in the Law. The reason is that the end of the law is lest someone, in hope of marriage, kill his own spouse or another's spouse. This intention is not required on the part of both, but more truly it is required that that intention, had by one, be manifested in some way to the other. But St. Alphonsus says, 1034, that it suffices that certain indications of this intention preceded, e.g., familiarities, love letters, etc. Therefore the impediment is not present if Titius, with Caia cooperating, kills his wife in order that he may enjoy Caia more freely, or marry her daughter.



	Death really following from the physical or moral action of one or the other accomplice. C. 1, 3, 6, de Eo qui duxit; C. 1, de Conv. infid.; L. 1031 ff.; E.M.





1020 What is required for both together? When the crimes of adultery and spouse-killing are found joined, mutual conspiracy for spouse-killing is not required, nor a promise of marriage, but these things suffice: 1. Adultery, such as was explained above. But it must precede the spouse-killing, although it is not necessary that it precede the machination of death. It must precede the spouse-killing; for if the death of the spouse precedes, adultery, which consists in copulation with the spouse of another, will no longer be able to have place. For it is required that there be adultery both material and formal with respect to the spouse killed. Schmalzgrueber, book 4, tit. 7, nn. 49, 51; Sanchez, book 7, disp. 18, n. 12.


	Machination of death by one of the adulterers from intention of marriage. But it suffices that this intention be had by one. Gousset, 824; Carriere, 739. St. Alphonsus moreover requires, more probably, that this intention be manifested to the other.



	Death following from the machination of one of the adulterers, in the same way as was said above concerning homicide alone. L. 1036.



	Adultery and spouse-killing committed while the same marriage remains. This impediment, which because of the double crime united is called "both together," constitutes one impediment. On the contrary, if both adultery and homicide separately have their own proper conditions, as they have been set forth, they introduce a double impediment. C. 1, 3, 6, de Eo qui duxit; C. 5, c. 31, q. 1; L. 1031 ff.





1021 Note: The impediment of crime is an impediment and a penalty. Insofar as it is an impediment, since it is an impediment of ecclesiastical law, it has no place among unbelievers, even if they afterwards come to the faith. Baptism wipes away all crimes. The same must be said, as regards adultery alone, if either one of the two things, namely adultery or only the promise, was made after baptism, Schmalzgrueber, book 4, tit. 7, n. 3; likewise, if the believer was not a participant in the killing which the unbeliever perpetrated; for then he does not incur the impediment from homicide alone. Or if he himself did not perpetrate the same things, but the unbeliever did, who is free from such an impediment, although he himself committed adultery, because adultery without homicide does not introduce the impediment "both together." Schmalzgrueber, ibid., n. 46. On the contrary, if a believer, having promised marriage, commits adultery with an unbeliever, and likewise if the believer was a participant in the machination or killing, or also perpetrated the killing with adultery, he incurs the impediment, by which consequently, although indirectly, the unbeliever too is bound, not otherwise than happens in the impediment of disparity of cult. Indeed this has place even if the believing wife did this for the reason that the unbelieving husband, after afterwards entering marriage with her, might be converted to the faith, as is expressly contained in C. Laudabilem 1, de Convers. infid., where the Pontiff gives this reason, that the Church does not wish to compensate such loss by such gain. Schmalzgrueber, l.c., nn. 46-48.

Insofar as it is a penalty, since it certainly is an extraordinary penalty, ignorance of the impediment more probably excuses from the impediment. Yet more commonly they deny this, "but with principles neither certain nor evident." D'Annibale, 3rd ed., part 3, n. 442; Gury-Ballerini, 788; Krimer, in Decretals, book 4, nn. 1011-1029; Sanchez, book 9, disp. 32, nn. 17, 21. Nevertheless it can not without reason be denied that this impediment was constituted, at least more principally, as a penalty for the crime; but rather because, by the public sense of morality, it is indecent and dishonorable that marriage be contracted between these criminal persons. Schmalzgrueber, book 4, tit. 7, n. 61.

This impediment can be multiple, and therefore then it must be set forth in the supplicatory petition for dispensation. It is multiple by reason of adultery, if each party is married; by reason of homicide, if the spouse is killed by each; by reason of both together, if the circumstances just commemorated concur together.

Benedict XIV, Epistle Aestas anni, 1756, says that it is established by no example that the Pontiff dispenses in the public impediment of both together. "If the impediment arises from adultery, with both or one or the other plotting, and is occult, the Major Penitentiary indeed has the faculty of dispensing, but rarely, and always only for the internal forum, with these things also observed: that a grave necessity occur, or a grave danger threaten, and that the case be proposed in the full Congregation or signature of the Penitentiary." But dispensation is regularly given from the crime of adultery alone, whether public or occult. Bishops also have the faculty of dispensing from the occult impediment of crime, provided it is without any machination, by force of the quinquennial faculties; and approved confessors by force of the faculties of the Sacred Penitentiary, which see in the respective Forms. E.M. "It not rarely happens that those who have obtained from the Apostolic See a dispensation from a ratified and non-consummated marriage, or a document of liberty because of the presumed death of a spouse, wish, in order to consult the salvation of their soul, to celebrate a new marriage in the face of the Church with those with whom, while the prior bond remained, they contracted a merely civil marriage, adultery having been committed. "Now since a dispensation from the impediment arising from adultery with attempted marriage, which stands in the way in the case, is for the most part not usually sought, Our Most Holy Lord Pope Pius X, lest marriages be exposed to the danger of nullity, after consultation with the Most Eminent Fathers of this Sacred Congregation concerning the discipline of the Sacraments, has established that in the future dispensation from the said impediment in the case is to be judged granted through the dispensation given by the Holy See either from a ratified and non-consummated marriage, or through the permission of transition to other nuptials. "But as regards the past, the same His Holiness has graciously deigned to revalidate and sanate marriages which perhaps were invalidly entered from this head. "And he ordered this to be promulgated by the present decree of the same Sacred Congregation, all things to the contrary notwithstanding." Sacred Congregation of the Sacraments, June 3, 1912.

1022 What is the impediment of error, condition, and fury? As regards consent, there are impediments of marriage from error, condition, fury, fear, and abduction. Error dirimently impedes marriage by natural law if it is concerning the person, since it is a substantial error in the present matter, even if it is gross and concomitant, e.g., if Titius, falsely thinking that he is marrying Caia, says within himself: I would marry this woman even if she were not Caia. It is otherwise if he said: I wish to marry this woman, even if perhaps she is not Caia. Error concerning the qualities of the person, or concerning the nature and properties of marriage, provided that it is not concerning the thing itself of the contract, does not dirimently impede marriage. For it is very much in the interest of the public good that marriages not be dissolved because of any other error besides a substantial one, e.g., if someone contracts marriage with an error of fact, thinking that he is marrying a virgin, healthy, noble woman, and on the contrary marries a prostitute, a leprous woman, one born in the street, although he errs through the efficacious fraud of the spouse and certainly would not have contracted with such a woman; for this is an interpretative will, which, since it does not exist, can effect nothing. The same is to be said if someone errs with an error of law, thinking, for example, that marriage can be dissolved. And the same must be said if someone contracts while ignorant of the nature of the use of marriage. For for the validity of the contract of marriage it suffices to wish to contract as others contract, to wish to enter marriage as it was instituted by God and by Christ the Lord. A certain confused knowledge of marriage suffices, the general will of marriage prevailing and absorbing the aforesaid ignorance or error. Benedict XIV, de Syn., book 13, chap. 22, n. 7.

Three cases of accidental error must be excepted, which dirimently impedes marriage. The first case is when the quality is a condition under which consent is given; for it is manifest that when the condition is lacking, the conditioned thing, that is, consent, is also lacking.

The second case is when the quality is determinative of the person with whom one intends to contract; or when he does not know or determine the person with whom he contracts except from the indication and mark of that quality. Concerning this matter Pirhing, book 4, tit. 1, n. 163, says: "If by the quality in which there is error a certain and individual person is designated and conceived in the mind, who was previously unknown by sight, then error redounds into error of person." Likewise Sanchez, book 7, disp. 18, n. 38, says rather clearly: "To explain when error concerning a quality redounds into error of person dirimently impeding marriage, I say briefly that this happens when there is error concerning a quality which designates a certain person who was not previously known to the contracting party apart from that quality, namely except from that quality; and it is not established that the mind of the contracting party was to consent to the person present to him, whoever that person may be."

The third case is error concerning the servile condition of the spouse, which dirimently impedes marriage by ecclesiastical law, as is established from book 4 of the Decretals, tit. 9. This impediment no longer has place in Europe, not because the law ceases, but because the occasion is commonly lacking, unless perhaps in parts of the Turkish empire, or if some persons still bound to slavery should come from elsewhere into other parts of Europe. But error in this matter, according to the common opinion of doctors, dirimently impedes marriage even if it was gross. L. 1019; Schmalzgrueber, book 4, tit. 9, nn. 29-31.

But if the contracting party knows the servile condition of the other, or if a marriage contracted in ignorance is afterwards ratified after the error has become known, according to the opinion of all it is certain that the marriage is valid. But from the disposition of Canon Law, C. Si viduam 15, d. 34, one knowingly contracting with a female slave becomes irregular, L. 1018; Schmalzgrueber, l.c., nn. 15-18. And in the second case consent would have to be renewed before the pastor and witnesses, unless perhaps the nullity of the preceding contract were so altogether occult that it could not be proved; for then consent again emitted by the free party would suffice. Schmalzgrueber, book 4, tit. 3, n. 121, and tit. 9, n. 18. This impediment, moreover, as is clear, has force only as regards the marriage of a free person with a slave; for, and this must be carefully noted for places in which slavery still flourishes, marriages between slaves, beyond controversy, Schmalzgrueber, l.c., n. 7, are to be held valid, cf. C. 2, q. 2, c. 29, and St. Thomas, II-II, q. 104, a. 5, even if they are contracted without the consent of the master, C. Dignum 1, de Coniug. serv.; Schmalzgrueber, l.c., n. 10. Therefore just as a slave licitly contracts marriage even against the will of his master, so the master sins gravely against justice if he either positively impedes a slave from marriage, or treats him more harshly for this reason after he has contracted. Leo XIII, Letter, May 5, 1888; Sanchez, book 7, disp. 21, n. 15; Schmalzgrueber, l.c., nn. 13, 14. Italian Civil Code, 105; French Civil Code, 180; Austrian Civil Code, 57-59; German Civil Code, 1332-1334. "It must be said that madness either precedes marriage or follows it. If it follows, it in no way dirimently impedes it; but if it precedes, then either the madman has lucid intervals, or he does not. If he has them, then although, while he is in that interval, it is not safe for him to contract marriage, because he would not know how to educate offspring, nevertheless if he contracts, it is marriage. But if he does not have them, or if he contracts when he does not have them, then because there cannot be a contract where the use of reason is lacking, it will not be a true marriage." St. Thomas, Suppl., q. 58, a. 3. German Civil Code, 1325; L. 1009 ff.; St. Thomas, Suppl., q. 51, q. 52.

1023 What is the impediment of force or fear? Light fear, even unjust fear, does not dirimently impede marriage. The reason is: 1. because light fear is not judged gravely and efficaciously to influence consent; 2. because from positive law only grave fear makes marriage invalid; 3. because otherwise innumerable marriages would become invalid, to the greatest detriment of society.

But grave fear certainly dirimently impedes marriage by ecclesiastical law. The following conditions are nevertheless required, namely that fear be struck: 1. by an external and free cause; 2. unjustly; 3. for the purpose of contracting marriage. C. 10, 14, 15, 18, 28, de Spons.; C. 2, de Eo qui duxit. By ecclesiastical law, or also by natural law? The matter is disputed among the doctors. Trent, sess. 24, chap. 1, 2, de R. M.; St. Thomas, Suppl., q. 47, a. 3, 4; Sanchez, book 4, disp. 12, n. 3; Lugo, de Iust. et Iur., disp. 22, n. 175 ff.; Schmalzgrueber, book 4, tit. 1, n. 399; L. 1050; Italian Civil Code, 105; French Civil Code, 180; Austrian Civil Code, 55; German Civil Code, 1335.

Whichever law you say this impediment dirimently impedes by, it does not admit dispensation; rather, it is necessary that the cause of fear be removed. C. Cum locum 1, de Spons. et matr. Therefore, while the cause of fear perseveres, marriage is not convalidated either by copulation or by cohabitation, for these are otherwise presumed to have been extorted by fear. For while fear lasts, just as marriage cannot be validly contracted, so neither can a marriage invalidly contracted be convalidated. It must be said otherwise if copulation is admitted entirely freely and with marital affection, as the doctors commonly hold after St. Thomas, IV Sent., d. 29, q. 1, a. 3, q. 2, ad 2, or also if cohabitation is spontaneous, which, C. Ad id 21, de Spons. et matr., is taken as ratification of consent. In this case, if an occult impediment existed, it will certainly not be necessary to renew consent again before the pastor, according to the general doctrine which Benedict XIV confirms from decrees of the Sacred Penitentiary issued by the authority of St. Pius V, from Declarations of the Sacred Congregation of the Council, and from the practice of the Sacred Rota, Instruction 87, n. 62. Sanchez, book 2, disp. 36, n. 2.

Nor indeed is it necessary that the other spouse, who did not know the impediment, be informed of it when the marriage must be convalidated by new consent. For although this perhaps more probably is required when the consent of each contracting party is invalid because of an impediment by which each is by law itself incapable of contracting, Sanchez, l.c.; L. 895, nevertheless the opposite seems to be said concerning the present case, when the matter concerns only a defect of consent, just as also happens when one or the other contracting party consents fictitiously. Sanchez explains the reason thus, de Matr., book 4, disp. 18, n. 2: "Secondly, it must be supposed that if, after a marriage extorted by fear, copulation spontaneously had with conjugal affection is added, the prior marriage is ratified and begins from then to be valid, if the other, who had consented without fear, perseveres in the original consent. And the reason is that, since the consents need not be simultaneous, and the consent of him who did not suffer fear was legitimate, only the spontaneous consent of him who had consented from fear was lacking for marriage, as I said, book 4, disp. 15, n. 2. But this consent is sufficiently expressed by copulation, etc., from C. Is qui 30, de Spons. Therefore when that has followed, the prior marriage is ratified." And in the same way a little later, ibid., n. 3, he reasons concerning consent expressed by long, mutual, and spontaneous cohabitation, confirming this from the explicit definition of the law in C. Ad id 21, de Spons. et matrim.

In doubt whether fear is to be judged grave, the common doctrine is that one must judge in favor of the validity of the marriage, both because the cause of marriage is favorable and because of reverence for the sacrament. Laymann, book 5, tract 10, part 2, chap. 5, n. 4. To this belongs that statement of Innocent III, C. Licet 47, de Test. et attest.: "It is more tolerable to leave some persons joined contrary to the statutes of men than to separate those legitimately joined contrary to the statutes of the Lord." Schmalzgrueber, book 4, tit. 1, n. 432. Sanchez, book 4, disp. 3.

But the disagreement of the doctors concerning the sufficiency of reverential fear is easily reconciled, if you consider that this fear also, according to the variety of circumstances, is deservedly judged now light, now grave. Thus with others Laymann, l.c., n. 3, who judges that one must reason similarly concerning importunate prayers, which according to the different circumstances of persons may be easy or very difficult to contradict, as Sanchez, book 4, disp. 7, n. 7, Koninck, Lessius, etc., also note.

There is also disagreement among the doctors whether grave fear unjustly inflicted, but not for extorting consent, invalidates marriage, although the common opinion affirms this. Cf. n. 944; Sanchez, book 4, disp. 12, n. 3; Lugo, de Iust. et Iur., disp. 22, n. 175; L. 1049.

When marriage was contracted from grave fear, one is not bound in the forum of conscience, speaking per se, to perfect it, and can withdraw, even against the will of the other. And this is valid also concerning the one who was free from fear, even if it was inflicted by him or by his fault. Thus Sanchez and others, and it is probable according to St. Alphonsus, 1057. Speaking per se, i.e., unless the harm inflicted could not be repaired except through marriage. L. 1045 ff.; E.M.

1024 What is the impediment of abduction? Abduction is the violent carrying away of a woman from a safe place to another, where she is detained under the power of the abductor, for the sake of entering marriage. Abduction dirimently impedes marriage by ecclesiastical law between the abductor and the abducted woman. Trent, sess. 24, chap. 6, de R. M.

Three conditions are required for incurring this impediment, namely: 1. that the abducted woman be led away from place to place. Woman, whoever she may be. Also a betrothed woman? It must be affirmed, because the law does not distinguish. Others, however, deny it, because a betrothed woman can be compelled to nuptials, unless perhaps she has a just cause for withdrawing from the betrothals. Cf. Collectanea S.C. de Propaganda Fide, n. 1418. She can indeed be compelled to nuptials; nevertheless betrothals do not give a right to inflict force upon her. An abducted woman; the impediment is not incurred if a woman abducts a man, because Trent speaks only of a male abductor. Be led away; not if she is unwillingly retained in the place to which she had gone spontaneously, since strict interpretation is needed here. It is the same whether the abductor executes the abduction by himself or through others; likewise whether he keeps the abducted person in his power by himself and with himself, or through others and with others. Sacred Congregation of the Council, June 25, 1864, A.S.S., vol. 1, pp. 15-24. But the impediment is incurred by the one who abducts for himself, not by those who abduct for another, although these can incur other penalties decreed against abductors both by civil and by canon law. Schmalzgrueber, book 5, tit. 17, n. 26. From place to place; the impediment is not contracted if she is led from room to room in the same house, because thus she is not properly constituted under the power of the abductor.


	That the woman be abducted only for the sake of marriage; therefore the impediment is not incurred if the woman is led away for another cause, e.g., for satisfying lust. For Trent intends nothing else except to favor the liberty of marriage. Nor is the impediment incurred if marriage is contracted between the abductor and the abducted woman after she has been freed from the power of the abductor. This appears clearly from the text of Trent. On the contrary, this impediment lasts as long as the abducted woman is in the power of the abductor, even if she consents freely.



	That the abduction be made while the woman resists, or is altogether unwilling, force being inflicted or fear being struck. Hence the impediment is not had if the woman consents to the carrying away; for then there is not abduction but flight, although those under whose power she is are unwilling. And, on the contrary, the impediment is present if, with these persons consenting, she herself is led away unwillingly. Abduction by seduction, as it is called, by inducing a woman with flatteries or gifts to follow him, does not constitute the impediment, because no force and no fraud is employed against the one led away, nor is injury inflicted upon the parents. But if a woman, deceived by fraud, unknowingly comes into the power of the one contriving the abduction, abduction is still had and the marriage is dirimently impeded. Sacred Congregation of the Council, April 24, 1868; June 25 and August 27, 1864; A.S.S., vol. 1, p. 23; Riganti, de Cancell. Reg., 40, n. 79 ff. L. 1107 ff.; St. Thomas, II-II, q. 154, a. 7, ad 4; Schmalzgrueber, book 5, tit. 17, nn. 37-40; E.M.





1025 Are betrothals valid when contracted while the abducted woman is under the power of the abductor? There are two probable opinions. The first opinion denies it, because betrothals require liberty, just as marriage itself does; for a penal law is extended where the same reason operates. The second opinion affirms it, and St. Alphonsus with La Croix, etc., calls this more probable. The reason for this opinion is that betrothals, since they are always rescindable, require less liberty than marriage. L. 1107.

1026 What was clandestinity of marriage formerly, according to the Council of Trent? Besides the thing, the cause, and consent, in marriage its solemnities are to be considered, namely that extrinsic form of marriage by which marriage as a contract is validly effected, and by which the sacrament is entered holily. Hence another impediment of marriage arises, namely clandestinity. We set forth here first those things which had to be observed from the preceding law, both because they can still serve practice and because they serve for an adequate knowledge of canon law. Afterwards we will set forth those things which are to be observed under the present law now in force.

A clandestine marriage is called that which is contracted without the solemnity required by the Church, i.e., without the assistance of the proper pastor and at least two witnesses. This impediment is of ecclesiastical law alone, since it was constituted by Trent, sess. 24, chap. 1, de R. M.

Here the proper pastor is the pastor of domicile or quasi-domicile, Benedict XIV, Const. Paucis abhinc; Collectanea S.C. de Propaganda Fide, n. 1409, not likewise of origin, unless perhaps someone has a domicile there; and as regards wanderers, the pastor of the place in which they are when they contract, although only one of the spouses is a wanderer. L. 1089. If someone has domicile in two places, or domicile in one and quasi-domicile in another, he can contract before any of these. But the proper pastor is that of either the bridegroom or the bride in his own parish. Indeed, "the pastor of the man suffices even in the parish of the woman, because marriages are matters of voluntary jurisdiction, and because the Council expressed nothing concerning place, and because the Council seems to have wished the presence of the pastor and witnesses for removing only clandestinity, for which one pastor, whether of the man or of the woman, suffices." Sacred Congregation apud Fagnan, in C. Quod nobis, de Clandest. despons., n. 33; Barbosa, de Offic. parochi, part 2, chap. 21, n. 45; Benedict XIV, Notification 33, n. 5 ff.; Quaest. Can., 182; L. 1087. Pastor; the marriage is equally valid if it is contracted before the Bishop or his Vicar General, Benedict XIV, Quaest. Can., 182, or, while the See is vacant, before the Capitular Vicar. Cardinals also have the faculty of assisting at marriages, each in his own Title, and pontifical Legates in the provinces entrusted to them. For Cardinals in their Titles are Ordinaries and have episcopal jurisdiction; and likewise pontifical Legates, whether ordinary or extraordinary, whether a latere, whether merely sent, or even born, have ordinary jurisdiction in the provinces entrusted to them. Ferraris, v. Matrimonium, a. 3, nn. 12, 20, 45; v. Cardinales, a. 3, nn. 12, 20; v. Legatus, nn. 12, 45. Pastor; a pro-pastor also validly assists, or vicar, who from the Ordinary or from the pastor himself has absolute, full, and unrestricted power in the parish. Benedict XIV, de Syn., book 13, chap. 23, n. 1.

Since the pastor is present as a qualified, authorized witness, no power of order or jurisdiction is needed. Therefore he is licitly present even if he is only a cleric; and validly even if he is suspended, irregular, excommunicated, vitandus, or non-Catholic, schismatic, even if the Bishop has prohibited this to him. The same must be said of the Vicar General if, against the prohibition of the Bishop, either he himself assists at the marriage, or gives to some priest the faculty of assisting. The same pastor is validly present, although he is falsely pastor, if he has a colored title and by common error is reputed pastor; and more probably even if only common error is present, without a colored title. The pastor is validly present even in another's territory, even against the will of the pastor or Ordinary of that place, although he cannot solemnly bless the marriage. He can likewise delegate another, provided that he delegates a priest, not a deacon, and validly any priest whatever, even a vitandus. Not a deacon, unless perhaps by common error he is held as a priest. Sanchez, book 3, disp. 22, n. 61. General delegation also suffices, even tacit or extorted by fear, but not presumed, e.g., for exercising parochial duties. But a vice-curate also can delegate another, since he himself is delegated for the universality of causes. Ferraris, v. Matrimonium, a. 2, nn. 179-181.

It makes no difference if the pastor and witnesses are present by chance, fraud, or induced by force. For it suffices that they know what is being done, whether from words, if they are blind and recognize the voices of the contracting parties, or from signs, if they are deaf, or through an interpreter, if they are ignorant of the language. Therefore the marriage is valid even if the pastor pretends that he does not hear, stopping his ears with his fingers, that he does not see, closing his eyes, or that he does not understand, provided that in reality from antecedent and consequent acts he has perceived the consent of the parties; if, for example, he did not at all hear the voice of the bride or bridegroom, but saw the bridegroom holding the bride by the hand, Sacred Congregation of the Council, January 12, 1715, or handing her a ring, Sacred Congregation of the Council, November 28, 1671. For it suffices that all be morally present as witnesses, who must give testimony concerning the matter performed. Benedict XIV, de Syn., book 13, chap. 23; L. 899. For the validity of marriage any witnesses whatever suffice, whether men or women, even parents, nuns, unbelievers, whether adults or minors, provided they have the use of reason and are able to testify concerning the contracted marriage.

If marriage is contracted by proxy or by letters, the marriage is valid when the declaration of marriage is made by the proxy before the pastor and witnesses, or when the letters of each contracting party are read before the pastor and witnesses.

Domicile and quasi-domicile here are to be reckoned by Canon Law, not Civil Law, namely by the intention of dwelling in a place, i.e., in a parish, and not only in a diocese, perpetually or for the greater part of a year. Nor indeed is the fact itself of habitation for the aforesaid time needed, but as soon as one has come into that place, he acquires domicile or quasi-domicile and validly contracts.

But it was declared for the United States of America that habitation for the space of at least one month suffices, and inquiry need not be made concerning the intention of remaining in the place for the greater part of the year. Holy Office, May 6, 1886. This Declaration for the United States of North America, May 6, 1886, concerning sufficient residence of one month for the validity of marriage, without inquiry needing to be made concerning the intention of remaining there for the greater part of the year, was extended to the Archdiocese of Paris. Holy Office, May 20, 1905, A.S.S., vol. 38, p. 210. As regards students, young men, girls in colleges and monasteries, foundlings, and the sick in hospitals, if they are to remain in that place for the greater part of the year, the proper pastor of quasi-domicile is not the rector, confessor, or chaplain of the college, monastery, or hospital, but the pastor in whose parish the college, monastery, or hospital is situated. Likewise as regards servants, the proper pastor is the pastor in whose parish the masters whom they serve have their domicile, although perhaps in the same city or town the servants themselves have a house and domicile. Persons detained in prisons, whose case has not yet been concluded and for whom the prison is only a place of custody, must be joined in marriage by the pastor of their proper domicile or quasi-domicile. But if their case has been concluded, and they have been condemned perpetually or for a determined time, and the prison is a place of punishment, then their proper pastor is the one in whose parish the prison is situated. Benedict XIV, Notification 33, 88; Pirhing, book 3, tit. 28, § 1, n. 12; Ferraris, v. Moniales, a. 1, n. 36; Lugo, Responsa Moralia, book 1, disp. 35, 37; D'Annibale, 457.

Clandestine marriages are altogether invalid in all places where the Decree of the Council has been promulgated, and, in doubt, where at some time it was observed in the parish as the Decree of the Council. Sacred Congregation of the Council, January 18, 1663. Indeed Trent renders those contracting clandestinely incapable of henceforth contracting thus, i.e., without pastor and witnesses. Therefore those also contract invalidly there who, both spouses or only one of them, have domicile or quasi-domicile in places where Trent is not in force.

But they are not invalid in places where this promulgation, whether culpably or inculpably, was omitted; or where the Decree went into desuetude, although only one of the spouses has domicile or quasi-domicile there, while the other has domicile or quasi-domicile in a place where Trent is in force, because of the indivisibility of the contract. Benedict XIV, de Syn., book 6, chap. 6, n. 12; Clement XIII, 1762, to the Archbishop of Mechlin; Collectanea, cited, n. 1400. Therefore in these places the marriage called civil is ratified. In the same places the marriage is valid of those who have domicile or quasi-domicile in a place where Trent is in force, unless they came to that place in fraud, i.e., with the sole intention of contracting marriage without pastor and witnesses; but by no means if they also had first acquired domicile or quasi-domicile there; for then their marriage is valid. Sacred Congregation of the Council, September 5, 1626; Urban VIII, Brief to the Archbishop of Cologne, August 14, 1626; Benedict XIV, Const. Paucis abhinc annis, Notification 33. Indeed the more common opinion held that the marriage is also valid of those who, having domicile or quasi-domicile in a place where Trent is in force, come to another place where Trent is not in force, without the intention indeed of acquiring domicile or quasi-domicile, but at the same time without the intention of contracting clandestinely, if afterwards they contract clandestinely there. Nevertheless the decisions of the Sacred Congregation of the Council and of the Holy Office are now contrary to this, by which it has been declared that the Tridentine law is at once local and personal; and also because in the external forum fraud is presumed from the very fact. Cf. Sacred Congregation de Propaganda Fide, June 7, 1867, n. 1407; A.S.S., vol. 36, p. 222 ff.

Finally, the marriages are invalid of those who, having and retaining domicile where the Tridentine decree has not been promulgated, come into a place where it has been promulgated and contract there without any pastor or witnesses, or even before witnesses and the pastor of this place. For in order that they contract validly there before witnesses and pastor, it is necessary either to acquire domicile or quasi-domicile in that place, or to contract before the pastor of the prior retained domicile, or a priest delegated by him. Sanchez, book 3, § 13, nn. 27, 28, 35; Lugo, Responsa Moralia, book 1, disp. 36; Pontius, book 5, chap. 9, nn. 2, 7; Engel, book 4, tit. 3, n. 20, "I say third"; Barbosa, de Offic. Episc., part 2, alleg. 32, n. 153; Reiffenstuel, book 4, tit. 3, n. 123; Verricelli, tract de Apost. miss., tit. 15, q. 251; A.S.S., vol. 32, p. 419.

A marriage contracted in the house of the legation of that nation in which the Decree of Trent is not in force is null if the legation is found in the place of a nation in which the Decree of Trent is in force, and the Tridentine form is not observed in that marriage. Holy Office, August 1, 1900.

Clandestine marriages are everywhere illicit and prohibited under grave obligation. For the Church has always detested them, as Trent declares and Benedict XIV clearly shows, de Syn., book 8, chap. 12, n. 4. St. Thomas, Suppl., q. 45, a. 5.

The Tridentine Decree is acknowledged as received in Italy, Spain, Portugal, France, Holland, present-day Belgium, the Grand Duchy of Luxembourg, Austria strictly taken, Ireland, Bavaria, etc. But it was not received in England, Scotland, Sweden, Saxony, Denmark, Prussia strictly so called, and several federated Provinces of Switzerland, etc. Cf. Perrone, de Matr., book 2, sec. 1, chap. 6; Zitelli, Apparatus Iur. eccles., book 2, chap. 2, a. 7, list of places, etc.; Ferraris, Supplement, v. Matrim. clandest.; Collectanea S.C. de Propaganda Fide, nn. 1387, 1392, 1399, 1402, 1408, 1412.

Lastly Benedict XIV issued a Declaration on November 4, 1741, in which he established that clandestine marriages, entered or to be entered in Holland and in the federated Provinces of Belgium which had previously been subject to Spain, between heretics, or between one heretical party and the other Catholic, are valid. But he established nothing concerning marriages of Catholics among themselves. Indeed Benedict XIV expressly declared that that disposition in no way regards Catholics. "Let them know," he says, "that unless they have celebrated nuptials before a Catholic minister and two witnesses, they will never be true and legitimate spouses either before God or before the Church." Letter of September 17, 1746, to Simon, Missionary in Holland, § 3, Bullarium, vol. 3, Supplement, n. III; see also de Syn., book 6, chap. 7. L. 1078 ff.; Pontius, book 5; A.S.S., vol. 23, p. 751; E.M.

The print's appendix has more on this paragraph: [Concerning Betrothals and Marriage](/manuals/bucceroni/concerning-betrothals-and-marriage). (ed.)

1027 Note: The Benedictine Declaration cannot be extended to other provinces or dioceses without the judgment of the Holy See. Pius VII to the Vicar of the Diocese of Trier, April 23, 1817. For that Declaration was not made by reason of law, because those marriages were marriages of heretics and heretics are exempt from the Decree of Trent, but by a special reason of fact, from the condition of times and places, and because there was very great doubt in those provinces concerning the promulgation of the Tridentine Decree, and at the same time marriages of this kind were judged valid. And thus on the island of Malta it was declared that marriages of heretics among themselves are valid, but mixed marriages are not valid when the Tridentine form is not observed. Holy Office, June 3, 1892; otherwise than was declared for Holland and the federated Belgian provinces. Therefore by the aforesaid Declaration the question is in no way settled: whether marriages of heretics and mixed marriages entered without pastor and witnesses are valid or invalid in places in which Trent was promulgated, and in which, when heretics came together into a heretical society, heretical parishes came into the place of Catholic ones. For the question can only be about these; since where heretics live together with Catholics and do not form a separate society, whether they have a civil status, their own churches and ministers, or not, they are bound by the Tridentine form, and they must contract marriage before a Catholic pastor and witnesses where the Tridentine Decree is in force. But in those places in which heretics had already, at the time of the publication of the Tridentine decree, coalesced into a separate and self-subsisting community or quasi-parish, they were not comprehended by the Decree published in Catholic parishes. Holy Office, March 18, 1884; cf. Collectanea, cited, nn. 1388, 1399, 1404, 1424; E.M.

1028 What is clandestinity according to present law? Clandestinity in marriage now is had when it is not celebrated in the face of the Church, that is, before the Ordinary of the place or the pastor and two witnesses, or before one delegated by either of them and two witnesses. It renders marriage illicit and invalid. The pastor and the local Ordinary validly assist at marriage only from the day when possession of his benefice has been obtained or office has begun, only within the limits of his territory, and if, invited and asked, without force and grave fear, he asks for and receives the consent of the contracting parties, whether his subjects or not subjects. But he assists licitly when the free state of the contracting parties is established, and when at least monthly residence is established; in the absence of this, the permission of the Ordinary or proper pastor of the contracting parties is needed, grave necessity being excluded. Otherwise, he does not make the stole fees his own and they are to be remitted to the proper pastor of the contracting parties. But the pastor and the local Ordinary can grant permission to another determined and certain priest that he assist at marriages within the limits of his territory. The pastor of the bride regularly assists at the marriage. But when the marriage has been celebrated, its celebration is to be noted in the book of marriages and of the baptized. If there is, in some region, common inability to have the local Ordinary, or pastor, or one delegated by either of them, and this condition of things has lasted for a month, marriage can be licitly and validly contracted before two witnesses.

When danger of death is imminent, where the pastor or local Ordinary or delegated priest cannot be had, marriage can be contracted validly and licitly before any priest and two witnesses. Clandestine marriages of heretics among themselves are valid. Mixed clandestine marriages, as also betrothals, are illicit and invalid. Decree Ne temere of the Sacred Congregation of the Council, August 2, 1907. From this the present law in force is constituted.

Monthly residence is to be attended to only for marriage, and not also quasi-domicile. But one validly contracts marriage who, in fraud of the law, betakes himself to a region from which the pastor or local Ordinary, or priest delegated by them, has been absent for a month.

As regards Catholics of the oriental rite, nothing was changed by the decree Ne temere as regards contracting marriage. Nevertheless the marriage contracted by a Catholic of the Latin rite with a Catholic of the oriental rite is not valid if the form established by the decree Ne temere has not been observed.

Non-Catholics, whether baptized or not baptized, even schismatics and heretics of the oriental rites, are nowhere bound to observe the Catholic form of betrothals and marriage.

Those who have passed over to a schismatic or heretical sect, or who, converted to the Catholic faith, afterwards defected from it, even in youthful or infant age, even in the German Empire, in order to contract marriage validly with a Catholic person, must employ the form established in the decree Ne temere, namely so that they must contract before the pastor and two witnesses.

As regards marriages of those who, born from non-Catholic or unbelieving parents, but baptized in the Catholic Church, afterwards from infant age grew up in heresy or unbelief, or without any religion, whenever they contract with a non-Catholic or unbelieving party, whether they are bound by the decree Ne temere, art. XI, § I, recourse must be had in individual cases. Holy Office, March 31, 1911.

Pastors who have territory cumulatively with another pastor or other pastors can assist at marriage in the cumulatively held territory. A pastor who, in territory assigned to other pastors, has some persons or families subject to him can validly assist at marriage, as regards his own subjects only, everywhere in the said territory. Chaplains or rectors of pious places of any kind exempt from parochial jurisdiction can validly assist at marriages, without delegation of the Ordinary or pastor, as regards the persons entrusted to them, yet in the place where they exercise jurisdiction, provided it is established that full parochial power was committed to them. As regards military chaplains or pastors who have absolutely no territory, nor cumulatively with another pastor, and who exercise jurisdiction directly over persons or families, so that they follow these persons wherever they betake themselves, nothing was changed by the decree Ne temere as regards assistance at marriages of their subjects.

Those dwelling in places of the East Indies in which a double jurisdiction is in force contract marriage validly and licitly before the personal pastor, but by no means before the pastor of the territory. As regards delegation, in relation to marriage, nothing was changed except the necessity of making it to a determined and certain priest, and restricted to the territory of the delegating party. Exempt regular churches, according to the tenor of the decree Ne temere, can and do have power to be considered as the territory of the pastor or Ordinary in whose territorial district they are situated, for the effect of assistance at marriage there. As regards the quality of witnesses, in relation to marriage, nothing was changed by the decree Ne temere.

1029 Note: From the decree Ne temere an exception is had, unless for some particular place or region the Holy See has established otherwise. Hence in the whole German empire, clandestine marriages of heretics among themselves are valid, as in all other places, but mixed clandestine marriages, although they are also illicit, are nevertheless valid, as is drawn from the following Apostolic letters. Supplement I, E.M., n. 1026.

The Supreme Pontiff Pius X, by the Letters of January 18, 1906, Provida sapientique, declared, decreed, and commanded: "I. In the whole present-day Empire of Germany, the chapter Tametsi of the Council of Trent, although in many places it has not yet certainly been promulgated and introduced either by express publication or by legitimate observance, nevertheless from the feast day of Easter, that is, from the fifteenth day of April, of this year 1906, is to bind all Catholics, even those until now immune from observing the Tridentine form, so that among themselves they can celebrate a valid marriage in no other way than before the pastor and two or three witnesses. "II. Mixed marriages which are contracted by Catholics with heretics or schismatics are and remain gravely prohibited, unless, with a just and grave canonical cause intervening, the legitimate cautions having been fully and formally given on both sides, a dispensation by the Catholic party from the impediment of mixed religion has been duly obtained. These marriages indeed, although dispensation has been obtained, must altogether be celebrated in the face of the Church before the pastor and two or three witnesses, so that those gravely offend who contract before a non-Catholic minister or before only the civil magistrate or in any other clandestine way. Indeed, if any Catholics in celebrating these mixed marriages seek or admit the service of a non-Catholic minister, they perpetrate another delict and are subject to canonical censures. "Nevertheless, mixed marriages in any provinces and places whatever of the German Empire, even in those which according to decisions of the Roman Congregations had until now been subject to the invalidating force of the chapter Tametsi, already contracted without the Tridentine form being observed, or, which God avert, to be contracted in the future, provided that no other canonical impediment stands in the way, and no sentence of nullity because of the impediment of clandestinity had been legitimately pronounced before the feast day of Easter of this year, and the mutual consent of the spouses persevered up to the said day, We will that they be held as altogether valid, and this We expressly declare, define, and decree. "III. But so that a safe norm may be ready for Ecclesiastical judges, We declare, establish, and decree this same thing under the same conditions and restrictions concerning marriages of non-Catholics, whether heretics or schismatics, among themselves in the same regions, contracted until now or to be contracted in the future without the Tridentine form being observed; so that if one or both of the non-Catholic spouses is converted to the Catholic faith, or if in the ecclesiastical forum a controversy arises concerning the validity of the marriage of two non-Catholics connected with a question of the validity of a marriage contracted or to be contracted by some Catholic, those same marriages, other things being equal, are likewise to be held as altogether valid. "IV. Finally, so that this Our Decree may come to public knowledge, We command the Ordinaries of the German Empire to communicate it through diocesan journals and other more opportune ways before Easter day of the current year to the clergy and faithful people."

The exception introduced in Germany by the Constitution Provida, as regards marriage, extended to the kingdom of Hungary, and which is still in force even after the decree Ne temere concerning betrothals and marriage, has force only when both spouses were born in Germany or both were born in the kingdom of Hungary. Therefore one born in Germany with one born in the kingdom of Hungary cannot validly contract a mixed marriage, whether in Germany or in the kingdom of Hungary, without observing the form of the decree Ne temere.

Concerning the marriages of the Christian faithful of the Ruthenian rite in the United States of North America. "Art. XXVII. Marriages between Ruthenian and Latin Catholics are not prohibited; but a Latin husband is not to follow the rite of his Ruthenian wife, nor a Latin wife the rite of her Ruthenian husband. "Art. XXVIII. But if a Latin man has married a Ruthenian woman, it will be open to the woman to pass to the Latin rite, either in the act of marriage or afterwards during the marriage, without being able to revoke the choice once made while the husband is living. "Art. XXIX. When the marriage has been dissolved, a Ruthenian woman who had embraced the rite of her husband will have free power of resuming her own rite. "Art. XXX. To a Ruthenian wife who has preferred to remain in her own rite, nevertheless it will be lawful in fasts and feasts to follow her husband. "Art. XXXI. A Ruthenian man can, if he wishes, follow the rite of his Latin wife, and it will likewise be lawful for him in fasts and feasts to conform himself to the rite of his Latin wife. When the marriage has been dissolved, he will be able to remain in the Latin rite or to resume the Ruthenian rite. "Art. XXXII. A marriage between a Latin man and a Ruthenian woman is to be contracted in Latin before the Latin pastor; but between a Ruthenian man and a Latin woman it can be contracted either in Ruthenian before the Ruthenian pastor, or in Latin before the pastor of the wife. "Art. XXXIII. If each contracting party remains in his or her rite, it belongs to the priests of the respective rite to exercise the office of pastor toward them in the matters which are listed here, namely: in the administration of Easter communion, viaticum, and extreme unction, in assistance at the article of death, in the performing of funeral rites and in burial; except in a case of necessity, "Art. XXXIV. Those born in the United States of America from a Latin father and a Ruthenian mother are to be baptized in the Latin rite; for the offspring must altogether follow the rite of the father, if he is Latin. "Art. XXXV. But if the father is Ruthenian and the mother Latin, it will be free to the same father that the offspring be baptized either in the Ruthenian rite, or even in the Latin rite, if he consents to this in favor of the Latin wife. "Art. XXXVI. Infants belong to the jurisdiction of that pastor in whose rite they were legitimately baptized, since by baptism the profession of the Latin or Ruthenian rite received is made, so that those who were baptized in the Latin rite belong to the Latin rite; but those who were baptized in the Ruthenian rite are to be held among the Ruthenians. "The case is excepted when baptism in a foreign rite was conferred on them because of grave necessity, namely when they were near death, or when in the place in which the parents were staying at the time of birth the pastor of the proper rite was not present; for then they will belong to the pastor of the rite which the parents profess, according to the statutes established above." Pius X, June 14, 1907, Const. Ea semper.

Concerning the marriages of the Christian faithful of the Ruthenian rite in the Canadian Region. "Art. 34. Marriages between Ruthenian and Latin Catholics are not prohibited; but to avoid the inconveniences which usually arise in families from diversity of rites, the wife, during the marriage, can follow the rite of the husband, without a change of her native rite being introduced by this. "Art. 35. When the marriage has been dissolved, the woman can resume her own rite of origin. "Art. 36. Marriages both between faithful of mixed rite and between Ruthenian faithful must be contracted with the form of the decree Ne temere observed. "Art. 37. Nevertheless marriages of mixed rite are to be blessed in the rite of the husband and by his pastor. "Art. 38. Matrimonial dispensations in marriages of mixed rite, if any are to be given or sought, are to be given and sought from the bishop of the bride. "Art. 39. Those born in the Canadian region from parents of different rites are to be baptized in the rite of the father; for the offspring must altogether follow the rite of the father. "Art. 40. Baptism received in a foreign rite because of grave necessity, namely when the infant was near death or was born in a place in which at the time of birth the proper pastor of the father was not present, does not introduce a change of rite. "Art. 41. Infants belong to the jurisdiction of that pastor whose rite is that of their father." Sacred Congregation de Propaganda Fide, August 18, 1913.

Concerning the marriages of the Christian faithful of the Greek-Ruthenian rite in the United States of North America. "Art. 28. Marriages between Greek-Ruthenian and Latin Catholics are not prohibited; but to avoid the inconveniences which usually arise in families from diversity of rites, the wife, during the marriage, can follow the rite of the husband without a change of her native rite being introduced by this. "Art. 29. When the marriage has been dissolved, the woman can resume her own rite of origin. "Art. 30. Marriages both between Greek-Ruthenian faithful and between faithful of mixed rite must be contracted with the form of the decree Ne temere observed, and therefore are to be blessed in the rite of the woman by the woman's pastor. "Art. 31. Matrimonial dispensations in marriages of mixed rite, if any are to be given or sought, are to be given and sought from the bishop of the bride. "Art. 32. Those born in the region of the United States of North America from parents of different rites are to be baptized in the rite of the father; for offspring of each sex must altogether follow the rite of the father. "Art. 33. Baptism received in a foreign rite because of grave necessity, namely when the infant was near death or was born in a place in which at the time of birth the proper pastor of the father was not present, does not introduce a change of rite; and the priest who baptized must send testimony of the baptism to the proper pastor. "Art. 34. Infants belong to the jurisdiction of that pastor whose rite is that of their father, except those born from an illegitimate bed, who follow the rite of the mother." Sacred Congregation de Propaganda Fide, August 17, 1914. "1. Whether, and under what cautions, assent is to be given that the petitioners may be able to contract marriage in the face of the Church, although they cannot fulfill the civil rite? "2. What dispensation concerning the form of celebrating marriage is to be granted, when, by reason of civil law, the pastor cannot assist at the marriage?"

R. "The Catholic pastor, having first established for himself that no canonical impediment intervenes between the contracting parties... may permit them to enter marriage even without his assistance, but nevertheless in the presence of three, or at least two, witnesses of unimpaired faith; and, when marriage has been celebrated in this way, the spouses are bound, as soon as possible, to signify it to the pastor, who is to note it in the marriage register at least secretly, with indication of the day and the names of the witnesses who were present." Sacred Congregation de Propaganda Fide, March 24, 1909, Collectanea, n. 571. "The Ordinary, having first established for himself, even, if there is need, through the sworn attestation of the contracting parties, that no canonical impediment intervenes between them, may permit marriage in the case to be validly and licitly entered without the presence of the pastor, formal consent being emitted by the spouses before two witnesses; with the burden imposed, according to n. IX of the decree Ne temere, on the witnesses jointly and severally with the contracting parties, of seeing to it that the marriage entered be signified as soon as possible to the pastor, who is to note it in the book of marriages at least secretly, with indication of the day and the names of the witnesses who were present. Moreover, the same Ordinary is not to omit exhorting the nupturients to approach the sacrament of Confession and the Most Holy Eucharist with the due dispositions before the celebration of marriage, and moreover he is to see that the same contracting parties bind themselves to fulfill the civil formalities as soon as this can be done; the document of this obligation is to be preserved in the Episcopal Curia." Sacred Congregation of the Sacraments, November 26, 1909.

From the preceding particular decisions it is clear that the faculty was made, in the cases set forth, by the Sacred Congregation itself; and consequently when a similar case of impossibility of civil marriage occurs, recourse must be had to the Sacred Congregation of the Sacraments. Cf. Second Supplement to the Enchiridion Morale, n. 1049, p. 103.

1030 Are spouses who, in the absence of the pastor, contracted clandestinely bound to receive the blessing when opportunity is given? They are not indeed bound, but they are to be exhorted to this. But priests must declare to the spouses that a blessing of this kind in no way pertains to the validity of marriage. Holy Office, July 6, 1817; January 15, 1874; Collectanea S.C. de Propaganda Fide, n. 1394; A.S.S., vol. 26, p. 254 ff.

1031 Is it lawful to contract marriage with a doubtful impediment? A twofold doubt must be distinguished: doubt of fact and doubt of law. Doubt of fact is had when the doubt concerns a particular fact from which an impediment arises, e.g., if there is doubt concerning the very fact of adoption, the office of sponsor, carnal copulation, etc. Doubt of law is had when the impediment which arises from such or such a fact, otherwise certain, is doubtful; e.g., imperfect adoption is established, the office of sponsor exercised in private baptism is established, but whether an impediment arises from this is disputed among the doctors.

If the doubt is of law, it is lawful to contract marriage with an impediment doubtful by ecclesiastical law. The reason is that, in the case of doubt of law, if perhaps the impediment were actually present, the Church is judged to supply the defect of the contract invalid by canon law, just as she supplies the defect of jurisdiction whenever doctors commonly hold that she supplies jurisdiction in the sacrament of penance when doubt concerning it stands. Now the opinion teaching that the Church supplies the defect also in the present case of a doubtful impediment has generally been received as probable by innumerable doctors who favor it. But in a case of true doubt of fact, namely insoluble doubt, possession indeed stands for liberty. Nevertheless, in doubt of fact, it is more commonly not admitted that it is then lawful to contract without dispensation, namely lest the sacrament be exposed to the danger of nullity, and because of the danger of fornication, even if only material; and because the doctors more commonly hold this, the Church is not then judged to supply. La Croix, 534, 535; L. 901, 902.

But if, in doubt of law or fact, there is question of an impediment of natural and divine law, namely ligamen, kinship, impotence: in the first case, of doubt concerning ligamen, or a preexisting marriage, whether it had been validly contracted, whether the spouse had truly died, it is not lawful to enter another marriage unless it is morally certain concerning the invalidity of the prior marriage or concerning its dissolution. The reason is that, according to the various cases, either there is a certain acquired right of a third party, whom it is not lawful to despoil because of mere doubt, or certainly the matter of itself is liable to grave public scandal. C. Dominus 2, de Secund. nupt.; C. In praesentia, de Sponsal. In the other case, of kinship, it likewise is not lawful because of public scandal, since it publicly brings scandal perhaps to be mingled with a daughter or sister; and certainly the danger is present of greater public scandal if afterwards she is certainly discovered to be a daughter or sister. In the third case, of impotence, it is lawful to contract marriage, because it would be most grave to deprive someone of marriage because of doubt, and he possesses a certain right to it, unless impotence is proved; or certainly the presumption favors him, that he is naturally potent. "Nevertheless," says St. Alphonsus, 1102, "before marriage he ought to warn the spouse concerning such a doubt. Moreover, circumstances and experiences set aside, everyone is presumed capable, even if he has lived most chastely." L. 1102, 902.

These things are said speaking per se; "for when a most grave cause urges, marriage can be contracted, provided that the declaration of the Supreme Pontiff is added, as the sole interpreter of the divine law." L. 902. "Moreover they probably say... that in doubtful impediments the Bishop can well dispense. And the doctors very commonly say the same, speaking generally, concerning all cases or impediments reserved to the Pontiff, when it is doubted whether they need dispensation.... The reason is that, on the one hand, although dispensation from impediments of this kind is reserved to the Pope, nevertheless since reservation is odious, it must be interpreted strictly and restricted only to certain cases...; and also because, since in cases which frequently occur an inferior can dispense in the law of a superior, the Bishop will well be able to dispense in doubtful impediments, because in them it frequently happens that there is doubt concerning the need of dispensation." L. 902. But these things are to be understood concerning cases in which the Supreme Pontiff is accustomed to dispense; by no means concerning others. Zitelli, de Dispensationibus Matr., chap. 2, § 1, par. Secundam, Note.

1032 Is it lawful for spouses to use marriage if, after nuptials have been entered, doubt concerning some impediment arises? R. Negatively, until a sufficient inquiry concerning the truth has been made. If, however, only one doubts, although he cannot ask the debt, he must nevertheless render it to the other asking in good faith, lest he rashly deprive him or her of a right which he or she possesses. Affirmatively, if, after serious diligence has been applied to discover the truth, doubt still remains, because in doubt the condition of the possessor is better; in doubt one must stand for the validity of the act; in a favorable cause, as marriage is, one must incline in its favor. But if there is question of the doubtful marriage of unbelievers, one of whom is converted to the faith, in favor of the faith the marriage is held as null, and he will be able to marry anyone, provided she is baptized. C. Inquisitioni 44, de Sent. exc.; C. Dominus 2, de Secund. nupt.; L. 903-908, 1102; De Iustis, de Dispens. Matrim., book 1, chap. 6, n. 456 ff.; Kenrick, tract 21, nn. 54, 55, 56; E.M.

1032 bis. Is it lawful for spouses to use marriage if they enter nuptials with doubt concerning some impediment? R. Negatively, as in the preceding question, until a sufficient inquiry concerning the truth has been made. Affirmatively, with sufficient probability, if the doubt remains after diligence has been applied. The reason is that, although the one doubting cannot use the principle of possession, he can nevertheless use other principles: In doubt, one must stand for the validity of the act, unless a contrary presumption stands in the way; In doubt, judgment is to be given for marriage, unless danger of public scandal is present. L. 903 ff.

1033 Is a marriage contracted with a supposed but non-existing impediment valid? If the contracting party is not altogether certain concerning the impediment, but in some way doubts concerning it, the marriage is valid. Thus commonly with La Croix, 525. The reason is that he contracts at least conditionally, namely, insofar as I can, although he does not reflect upon that condition; therefore, when the impediment does not exist, consent is already absolute.

If he contracts with certainty of an impediment, which he thinks little of, so that he determines to live in concubinage, it is certain that the marriage is invalid. The reason is that then the will of contracting marriage is not predominant. If indeed he contracts with certainty of an impediment, but grieving over the impediment and not daring to disclose it lest the marriage be impeded, or lest he be defamed, or from some inadvertence, or with some doubt such as is accustomed to be mixed with supposed certainty, it is controverted. More probably the marriage is valid because of the predominant will of contracting it. Thus La Croix, ibid. Nevertheless, for caution in practice he would have to be induced to renew consent. Sanchez, book 2, disp. 33; Pontius, book 4, chap. 23; cf. vol. 1, n. 9.

1034 What must be done if, after marriage has been contracted, it is established with certainty concerning an impediment? If the impediment is public, separation must be made to avoid scandal. Cf. L. 111. If it is occult, and the spouses are in good faith, they are regularly to be left in it, especially if danger of separation or fornication would be present, by reason of scandal, which ordinarily is not absent. C. Quia circa 6, de Consang.; Benedict XIV, Notification 87; Sanchez, book 2, disp. 38. If it is occult and the spouses do not ignore it, either a dispensation must be sought at once, and in the meantime they can neither ask nor render the debt, C. Consultationi 4, de Frig., or they must be altogether separated even as regards cohabitation, by office of the judge, if scandals would otherwise arise, C. Porro 3, de Divort., unless they prefer to cohabit as brother and sister, C. 4 cited, de Frig. et Malefic., with every danger of incontinence removed, which is not without difficulty. But they cannot enter other nuptials except after a legitimate sentence of the judge, which never passes into res judicata. Benedict XIV, Const. Dei miseratione. If only one or the other knows the impediment, he or she can neither ask nor render, C. Dominus 2, de Secund. nupt.; and either a dispensation must be sought at once, or separation must be made even as regards habitation. E.M.

The manner to be observed in judgments concerning the validity of marriage is prescribed by Benedict XIV, Const. Dei miseratione, November 3, 1741. A defender of the marriage must be designated by the Bishop, who, under oath, should endeavor to execute his office, strenuously defending all reasons which favor it. But if the Bishop, after the examination has been instituted, judges that the marriage is valid, and appeal has not been made to a higher judge, the sentence will obtain force. But if he has held it invalid, the defender must appeal to the superior, so that the matter be subjected to a repeated judgment. But when two concordant judgments have been issued, it will be lawful to pass to new vows, although it is always lawful to recall the matter to judgment if new reasons are available; for it never passes into a definitive matter. Moreover, in instituting the process, the Instruction of the Sacred Congregation of the Council, August 22, 1840, and the Instruction of the Sacred Congregation de Propaganda Fide, 1883, must also be observed. Collectanea, 2nd ed., 1907, n. 1587.

The tribunal in matrimonial causes is constituted of the judge, the chancellor, and the defender of the bond. Besides the plaintiff and defendant, there are witnesses of the seventh hand, indicated by husband and wife, and they are seven persons joined to them by blood or affinity, if they can be had; or otherwise seven neighbors of good reputation who can testify, seven on the part of the man and seven on the part of the woman. Others, however, are not excluded who know the matter and are worthy of faith. "When there is question of the impediment of disparity of cult and it is evidently established that one party is baptized and the other was not baptized; when there is question of the impediment of ligamen and it is certain that the first spouse is legitimate and still living; finally, when there is question of consanguinity and affinity from licit copulation, or also of spiritual kinship, or of the impediment of clandestinity in places where the Tridentine Decree Tametsi has been published or has long been observed as such, provided that from a certain and authentic document, or in its absence from certain arguments, it is evidently established concerning the existence of impediments of this kind, not dispensed by the authority of the Church, in these cases, the solemnities required in the Apostolic Constitution Dei miseratione being omitted, the marriage can be declared null by the Ordinary, yet with the intervention of the defender of the matrimonial bond, without need of a second sentence." Holy Office, June 5, 1889.


IV. On Dispensation from Impediments and Revalidation of Marriage

1035 Can all impediments be dispensed, and are they dispensed? Not all impediments can be dispensed, such as the impediments of impotence, infantile age, ligamen, consanguinity in the first degree of the direct line, error, and fear; nor do all need dispensation, such as abduction, clandestinity, defect or vice of consent. Likewise not all are usually dispensed, such as consanguinity in the first degree of the collateral line, affinity from licit copulation in the first degree of the direct line, public crime with both or one or the other plotting, and abduction while the woman remains under the power of the abductor. But among those which are dispensed, some are dispensed more rarely, others more frequently. More rarely and for a graver cause are dispensed clandestinity, spiritual paternity and filiation, affinity from illicit copulation in the first degree of the direct line, solemn vow, sacred order, disparity of cult, age.

Concerning spiritual paternity and filiation cf. De Iustis, de Dispens. matr., book 2, chap. 5, n. 7; Schmalzgrueber, book 4, tit. 11, n. 57; tit. 16, n. 144. But at present spiritual kinship of any kind is counted among impediments of lesser degree, although in the Forms of the Sacred Congregation of the Sacraments there is excepted, in the communication of faculties, dispensation between the one lifting and the one lifted, or vice versa between the one lifted and the one lifting, and between the baptizing person and the baptized person. Cf. the following numbers, 1036, 1038. Concerning affinity cf. Collectanea S.C. de Propaganda Fide, n. 1242. Concerning public honesty cf. Ferraris, Supplement, this word. Concerning solemn vow and sacred order cf. Benedict XIV, Quaest. Can., 200.

Others which can be dispensed and are more frequently dispensed, such as consanguinity, affinity, public honesty, spiritual kinship, apart from the degrees already excepted, legal kinship, occult crime, are not usually dispensed without grave cause. Trent, sess. 24, chap. 5, de R. M. Hence for the validity of a dispensation to be obtained, it is required that there be no obreption or subreption falling upon the motive cause. For a Superior is not judged to dispense except under the tacit condition: if the prayers rest upon truth. Motive; for if falsity is brought forward, or truth is suppressed only concerning an impulsive cause, the dispensation is valid. C. Super litteris, de Rescript.

But now impediments of lesser degree do not need a special cause. Cf. the following number. Practice of Apostolic Dispensations of the Apostolic Datary according to the reformed Forms; Pyrrhus Corradus, Prax. Dispens. Apost., book 8; L. 1118-1120, 1129; E.M.

1036 What are just causes for dispensing in diriment impediments? Some causes are honorable, others are notorious, for avoiding scandals. Formerly they were taken more strictly, today more broadly, because of changed circumstances of the times. Honorable causes are: 1. the age of the girl, who, having already passed the twenty-fourth year of age, has thus far not found a man of equal condition whom she can marry; 2. defect of dowry, if the girl has none, or not enough, to be able to marry a man of equal condition in her own place where she dwells; 3. narrowness of place, i.e., if the woman therefore cannot find a man of equal condition in the place of origin or domicile, by reason only of the female petitioner; 4. grave enmities to be settled between the parents, blood relatives, or relatives by affinity of the man and woman; 5. lawsuits to be ended concerning matters of great importance arising between the man and woman, or between their parents; 6. poverty of a widow who is burdened with numerous offspring; 7. prerogative of royal dignity; 8. preservation of an illustrious family; 9. preservation of goods in the same family; 10. excellence of merits toward the Church; 11. Christian virtues, which probably would not be found in another man; 12. a more generous alms to be poured into pious works.

Notorious causes are: 1. excessive familiarity, suspicious and dangerous, and also cohabitation under the same roof which cannot easily be impeded; 2. infamy of the woman, arising either from true or false suspicion, whence the woman is compelled either to remain defamed or unmarried, or to marry a man of unequal condition; 3. copulation having followed between those wishing to contract, and legitimation of offspring; 4. danger of civil marriage; 5. danger of mixed marriage, or marriage before a non-Catholic minister; 6. danger of incestuous concubinage; 7. cessation of public concubinage; 8. removal of grave scandals, lest they fornicate again, lest enmities flare up; 9. danger of incontinence for a younger widow; 10. revalidation of marriage. Benedict XIV, Response to the Archbishop of Tours, September 26, 1754; A.S.S., vol. 2, p. 62; Instruction of the Sacred Congregation de Propaganda Fide, May 9, 1877; L. 1129, 1130; E.M.

Dispensation was said to be without cause when none of these causes was present which are usually alleged as canonical; or when, no proper cause having been alleged, dispensation is usually sought and granted from certain rational causes, namely because of a more abundant Composition in degrees somewhat remote, or in more remote degrees because of a cause of public good moving the mind of the Pontiff, or also because, since the cause is shameful, it is not expedient to reveal it. Those causes are called canonical which, from the style and approved custom of the Curia, are regularly accustomed to be admitted for matrimonial dispensations. By no means, however, is one prohibited from setting forth other causes also, by which either other causes may be strengthened, or even the defect of others supplied, e.g., deformity of the girl, infirmity, etc. Reformed Forms of the Apostolic Datary; E.M.

After the Constitution Sapienti consilio of Pius X, June 29, 1908, matrimonial dispensations are distinguished as of greater degree and of lesser degree. The former are granted from a legitimate cause; the latter from reasonable causes approved by the Holy See. "19. Dispensations of lesser degree are from impediments: "a) of consanguinity and affinity of the third and fourth degree of the collateral line, whether equal or unequal, that is, of the fourth degree mixed with the third, and of the fourth or third mixed with the second; "b) of affinity in the first degree, and in the second simple or mixed with the first, where this impediment proceeds from illicit intercourse; "c) of spiritual kinship of any kind; "d) of public honesty, whether through betrothals or through marriage, concerning which there has already been dispensation and it has been dissolved. "20. Dispensations of greater degree usually granted, when a legitimate cause intervenes, are from impediments: "a) of consanguinity of the second degree of the equal collateral line, and of the second or third degree touching the first; "b) of affinity of the first and second degree of the equal collateral line, and of the second or third degree touching the first; "c) of crime from adultery with promise of future marriage. "21. Dispensations from lesser impediments are all granted from reasonable causes approved by the Holy See. But when granted in this way, they will have force just as if they had been imparted by motu proprio and from certain knowledge; and therefore they will be subject to no challenge either by vice of obreption or of subreption." Order to be observed in the Roman Curia, Particular Norms, chap. 7, a. 3.

As regards simple vows emitted in some Religious Congregation, dispensation is given by the Sacred Congregation of Religious with this formula: "Since he feels himself wholly unequal to sustaining the burdens of common life, etc."

1037 What things must be expressed in the supplicatory petition for the validity of a dispensation? 1. The names, surnames, and diocese or dioceses of the petitioners, from which they have their origin, or of actual domicile or quasi-domicile, or of the place in which they now dwell. Error in the name or surname of the petitioners more probably does not harm the validity of the dispensation if the error is plausible and the person is established. If there was true error in name or surname, sanation must be sought. Form of the Sacred Congregation of the Sacraments. These things must be expressed when dispensation is sought from the Sacred Congregation of the Sacraments. "But when it is sought from the Sacred Penitentiary, the names and other things are kept silent, but only the person and place to which the letters are to be directed are expressed." L. 1146.


	The lowest species of the impediment or impediments, and their number, if there are several. Nevertheless the dispensation is valid if a material error has slipped in concerning the computation of impediments, provided, however, that the case is set forth as it is. Holy Office, February 22, 1899; Forms of the Sacred Congregation of the Sacraments.



	The motive cause of the dispensation. Must the cause alleged be true both at the time when the rescript is issued at Rome and at the time when the dispensation is put into execution? It is enough that the cause exist at the time when the delegate executes the dispensation itself, because the Pontiff seems to commit the business according to those circumstances which the delegate will find. L. 1132. Cf. vol. 1, n. 283; here 1045. Nor is it necessary that the cause for dispensing precede the concession of the same, but it suffices that through the dispensation itself and its manner the cause itself be consummated. "For when a dispensation is given without cause, some satisfaction or fine is imposed for a pious work or for some other common utility of the Church; through which work there arises a cause of the dispensation, which then comes about by way of commutation, just as we said also happens in the concession of Indulgences." Suarez, de Leg., book 6, chap. 18, n. 26; L. 1130.



	The other things which by law, custom, or the style of the Curia must be set forth, lest the petition be subreptitious. And thus it must be set forth whether a null marriage has already been contracted, whether knowingly or even in ignorance. Forms VIII, IX of the Sacred Congregation of the Sacraments; Trent, sess. 24, chap. 5, de R. M.; C. Cum inhibitio fin., de Clandest. despons.



	Legitimation of offspring must be explicitly sought and granted in the Rescript. Sacred Congregation of the Sacraments, January 29, 1909. Pius VII, Const. Expositum nobis, June 18, 1816; Benedict XIV, Const. Magnae nobis; Practice of Apostolic Dispensations, nn. 116, 117; Sanchez, book 8, disp. 21; Reiffenstuel, book 4, tit. 21, app., n. 210 ff.; L. 1131; Lugo, Responsa Moralia, book 1, disp. 43; E.M.





There are no determined Forms for seeking dispensations from laws, from impediments of marriage, and for obtaining various graces from the Supreme Pontiff.

1038 Resolutions: One impediment must not be expressed for another, although greater, e.g., consanguinity for affinity.

In a vow it must be expressed whether it is of perpetual chastity, or of not marrying, or of entering religion.

In crime, whether it is adultery, or homicide, or both together. Likewise in adultery, whether a promise of marriage was present, or also whether marriage was in fact entered while the spouse of the other was still living, since dispensation is usually granted far more difficultly. Dispensation is not given unless scandal has been removed. Adulterine offspring is excluded from legitimation of offspring. Forms V, VI of the Sacred Congregation of the Sacraments.

In public honesty, if it is in the first degree, whether from marriage or from betrothals. But whether it is from marriage or from betrothals, the line must be expressed, and if from marriage, the degree. Hence it must be expressed whether public honesty proceeds from betrothals entered by the bridegroom with the mother of the woman to be betrothed, because the difficulty is greater than if there were question of betrothals entered with the sister of the woman to be betrothed, since the dishonesty is greater; for the impediment in the first case is in the direct line, in the other in the oblique line. But in an unequal degree it suffices to express the more remote. C. Vir ult., de Consang. Moreover it must be added that the prior betrothals were dissolved; for otherwise dispensation is not given by the Sacred Congregation of the Sacraments. But it is given by the Sacred Penitentiary, yet under the condition, provided that the prior betrothals were dissolved by mutual consent. Corradus, book 8, chap. 7; Forms for the communication of faculties of the Sacred Congregation of the Sacraments.

In legal kinship it is necessary to express only the line and degree.

In spiritual kinship, previously it had to be expressed whether it was paternity or maternity, or compaternity; and, more safely, whether from baptism or from confirmation. Sanchez, book 8, disp. 24, n. 15; Corradus, book 8, chap. 8, n. 15. But now, from the Constitution Sapienti consilio, spiritual kinship of any kind is numbered among impediments of lesser degree. Nevertheless, in the Forms of faculties which are communicated, dispensation between the one lifting and the one lifted, and between the baptizing person and the baptized person, is excluded. Forms of the Sacred Congregation of the Sacraments.

In natural kinship it must be expressed: 1. whether it is consanguinity or affinity, and if affinity whether from licit or illicit copulation, if it is contained within the second degree; 2. the line and degree must be expressed; and if a nearer degree has been set forth for a more remote one, the dispensation is valid. If the kinship is not simple but mixed from consanguinity and affinity, this also will have to be expressed; and if the degrees are unequal, each must be expressed both in consanguinity and, more truly, in affinity. And if the nearer is the first, the dispensation otherwise is not valid. Likewise, if the kinship is multiple, this too must be expressed for validity. St. Pius V, Const. Sanctissimus, August 20, 1566; Benedict XIV, Const. Etsi matrimonialis, September 27, 1755; Holy Office, December 12, 1748. Cf. Sanchez, book 8, disp. 24, nn. 12, 13; Schmalzgrueber, book 4, tit. 16, nn. 190, 192. "Moreover Tournely rightly notes that in a mixed degree the sex which is in the first degree must be expressed, because it is granted with more difficulty that a nephew marry his paternal aunt than that a paternal uncle marry his niece; for it is a greater perversion of order that a nephew be constituted head of his aunt." L. 1136. Nor indeed for validity must "incestuous copulation, or counsel and intention through it of more easily obtaining dispensation... concerning any prohibited degrees whatever of consanguinity, affinity, spiritual kinship, and also public honesty" be expressed. Leo XIII, June 25, 1885, Circular Letter of the Holy Office. Incestuous copulation, namely had between those blood relatives, relatives by affinity, etc., who wish to contract marriage with each other, and which previously had necessarily to be expressed. Likewise it is not necessary to say in the petition how often copulation was had with a blood relative of the bride, because from various copulations one single affinity arises; nevertheless copulation had with various blood relatives of the bride must be expressed, because from these so many different affinities are contracted; and although these impediments are not different in species, nevertheless they are distinct in number. This is manifest from the Declaration of Benedict XIV; L. 1138. Forms of the Sacred Congregation of the Sacraments.

Besides the affinity arising from licit copulation with one's own spouse, there need not be set forth in affinity the affinity also contracted from illicit prematrimonial copulation with the same spouse. Sacred Penitentiary, March 29 and June 7, 1842; December 10, 1874.

Dispensation is not usually given in a doubtful impediment of consanguinity in the first degree, both of the direct line and of the collateral line.

If someone labors under a double impediment, he must set forth together in the supplicatory petition each impediment, if they are not disparate, but several in number in the same species, or of diverse lowest species related among themselves, e.g., double consanguinity, both on the part of the father and on the part of the mother, double affinity, consanguinity and affinity, the vow of chastity and of entering Religion. And if one is public and the other occult, dispensation from the former must be sought from the Sacred Congregation of the Sacraments; but dispensation from both together must then be obtained from the Sacred Penitentiary, since the prior dispensation contains subreption and therefore must be revalidated. Benedict XIV, Const. Pastor bonus, § 41; Collectanea S.C. de Propaganda Fide, n. 1470; Suarez, de Leg., book 6, chap. 24; Sanchez, book 8, disp. 23, n. 1; Lugo, Responsa Moralia, book 1, disp. 43; L. 1139.

If someone has previously obtained another dispensation and used it, he must mention it when there is question either of the same vow of chastity, because the later dispensation is as it were an extension of the prior one, or of the same crime, because crimes do not have remission of pardon unless committed once. Suarez, de Leg., book 9, chap. 23; Sanchez, book 8, disp. 22, nn. 2, 20. Likewise it must be made manifest if the man abducted the woman, although he has already purged the abduction. Rule 49 of the Apostolic Chancery; De Iustis, book 2, chap. 15, n. 30 ff.

If a dispensation was to be granted for entering marriage because of illicit intercourse, it had to be expressed whether that intercourse was had by one or both under hope of more easily obtaining the dispensation. If a dispensation was to be granted after marriage had been entered, it likewise had to be expressed whether a null marriage had been contracted knowingly, and in bad faith at least on the part of one party, whether clandestinely, and whether afterwards it had been consummated; whether on the contrary it had been contracted in ignorance, and in good faith at least on the part of one party, whether the denunciations were neglected, and whether it had then again been consummated after the nullity became known; whether these things had been done under hope of obtaining the dispensation more easily. Trent, sess. 24, chap. 5, de R. M.; Paul IV, Const. Ab ea ipso die; Clement, un., de Consang.; Sacred Congregation de Propaganda Fide, May 9, 1877. But in the present Forms of the Sacred Congregation of the Sacraments these things are altogether passed over in silence. Sanchez, book 8, disp. 25, n. 21; book 3, disp. 42, n. 7; Schmalzgrueber, book 4, tit. 3, n. 85; Kenrick, n. 216.

If revalidation was sought of a dispensation null because of an occult vice of subreption in the first and second degrees or only in the second, it had to be expressed whether the dispensation had been issued in the form for the poor; otherwise either a composition of 50 ducats of gold of the Camera must be made, or a tax to be defined by the Major Penitentiary must be paid, according to the various cases expressed in the Constitution of Benedict XIV, Pastor bonus, §§ 41, 42. These things too are altogether passed over in silence in the present Forms of the Sacred Congregation of the Sacraments. L. 1131 ff.; Practice of Apostolic Dispensations of the Apostolic Datary; E.M.

1039 Note: In a case of doubtful dispensation, it must be judged valid, because in doubt one must stand for the validity of the act. L. 1133. When the motive cause of the dispensation ceases, e.g., if the offspring to be legitimated has died before the dispensation is issued, or before dispensation is made by the Bishop or by another to whom it had been committed by the Pontiff, the dispensation is invalid. L. 1132. If the motive cause ceases after the dispensation has already been issued and communicated to the petitioners by the delegate, the dispensation is valid, even if that cause ceases before the celebration of marriage, because by the dispensation the impediment has already been removed. L. ibid.

In the Renewed Forms of the Apostolic Datary there is a new clause, by force of which dispensation is granted not only from the impediments set forth but also from others perhaps kept silent in good faith. Cf. Practice of Apostolic Dispensations of the Apostolic Datary, nn. 28, 29, 150. An explanation is had there. But in the present Forms of the Sacred Congregation of the Sacraments there is a special form for convalidating marriage because of a newly detected impediment.

1040 Does one who, after obtaining dispensation from the impediment of affinity from illicit copulation, e.g., with a blood relative of the bride, likewise sins with the same woman before marriage, need a new dispensation? R. Negatively, if the dispensation has not yet been put into execution by the delegate, because such dispensations do not obtain effect from the day of issue, but from the time of execution. Indeed, negatively also even if the dispensation has been put into execution. The reason is that the impediment of affinity has already been removed by the dispensation with respect to the effect of contracting marriage. But if, after marriage has been contracted, he sins again with the same blood relative of the wife, he is deprived of the right of asking the debt, because the dispensation, according to the style of the Curia, was granted for the effect of contracting marriage, not for sinning more freely. But he would need a new dispensation if he sinned with another blood relative of the bride before marriage, even after the dispensation had been issued, because a new affinity would be contracted. L. 1140.

1041 From whom must dispensation from diriment impediments be sought? It must be sought per se from the Roman Pontiff alone, since this faculty properly pertains to him alone. And reserved in a special way to the Apostolic See are all dispensations of matrimonial impediments, whether impedient or diriment, to be granted to kings or princes of royal stock. Sacred Congregation of the Sacraments, March 7, 1910.

The Supreme Pontiff dispenses chiefly through the Sacred Congregation of the Sacraments, as regards the external forum, and therefore from all impediments public by their nature or by fact, of consanguinity, affinity from marriage, or from illicit but public copulation, spiritual kinship, public crime, and others not reserved to the Holy Office. At present both poor and rich must have recourse to this Congregation for dispensation from a public impediment. Recourse must be had to the Holy Office for the impediment of disparity of cult and of mixed religion, and also for those things which regard the Pauline privilege.

Dispensation must always be sought through the Bishop or his Vicar General. And if there is question of the first degree of affinity or of the second degree of consanguinity or affinity mixed with the first, the customary forms previously did not suffice, but it was required that the Bishops themselves, by letters written in their own hand, explain the canonical causes and the necessity of the dispensation; or at least add a recommendation in their own hand, especially where there was question of the first degree of consanguinity touching the second. Reformed Forms of the Apostolic Datary, at the beginning; Practice of the Apostolic Datary, n. 11. But in the present Forms of the Sacred Congregation of the Sacraments nothing of this kind explicitly appears.

The Supreme Pontiff also dispenses chiefly through the Sacred Penitentiary, in the internal forum and in occult impediments, as regards marriages either to be entered or already entered.

The Sacred Penitentiary by its own proper right dispenses: 1. In marriages to be contracted, in the forum of conscience only, from occult impedient impediments, and likewise from omission of denunciations, even for the effect of contracting secretly. Benedict XIV, Bull Pastor bonus, April 13, 1744, § 39.


	In contracted marriages, it dispenses in the second degree of consanguinity or affinity, if the impediment has remained occult for at least ten years and the petitioners have contracted together and lived together and have been reputed as legitimate spouses. Likewise it dispenses in the third and fourth degrees of consanguinity or affinity when occult. Moreover it revalidates marriages in the same third and fourth public degrees, nullly contracted because of occult subreption or obreption of the Apostolic Letters, except if the falsity consists in the narration of preceding copulation which in fact had not previously intervened. Benedict XIV, ibid., § 40.



	Likewise it revalidates marriages nullly contracted from a null dispensation because of subreption in the first and second, or in the second only, and also in the third and fourth degrees of consanguinity or affinity. Benedict XIV, ibid., §§ 41, 42.



	It dispenses from the occult impediment of affinity from illicit copulation, in the forum of conscience, and in marriages both contracted and to be contracted. Benedict XIV, ibid., § 43.



	It dispenses from the occult impediment of adultery, if it was only with faith given, with neither party plotting; or also, but rarely, with both or one or the other plotting, both in marriages to be contracted and in contracted marriages. Benedict XIV, ibid., § 44.



	The Sacred Penitentiary dispenses, in the aforesaid cases, even if the impediments are multiple; and it decrees the offspring legitimate in the forum of conscience only, but not offspring conceived in adultery. Benedict XIV, ibid., § 45.



	When the Apostolic See is vacant, the Sacred Penitentiary can still do whatever pertains to the forum of conscience. Benedict XIV, ibid., § 51; Pius X, Const. Vacante Sede, December 25, 1904, par. 16.





A dispensation from the Sacred Penitentiary can be sought immediately by the petitioner, or by another in his place, e.g., by a confessor. More securely and more easily, however, this dispensation too is requested through the Bishop or his Vicar General, the name of the petitioner being kept silent. There is no determined formula which must necessarily be used. It suffices to set forth the impediment for which dispensation is sought, and the cause of the dispensation. Cf. 1037.

The Supreme Pontiff also dispenses through the Holy Office in impediments of disparity of cult and mixed religion, and in those things which regard the Pauline privilege. The Sacred Congregation de Propaganda Fide must refer to the proper Congregations those things which regard marriage. It can nevertheless still grant the ancient formulas of faculties, several of which regard marriage, to distant eastern missions, the matter having however been discussed and arranged with the Sacred Congregation of the Sacraments. The Congregation for the affairs of the oriental rite preserves its duties entirely. It also has force in the future to grant matrimonial dispensations of mixed religion and disparity of cult, with the sole exception of the Pauline privilege, which pertains to the Holy Office. Second Supplement to the Enchiridion Morale, 178, 181. Trent, sess. 24, chap. 3; Innocent XIII, Const. Romanus Pontifex, April 3, 1692; Benedict XIV, Const. Pastor bonus, April 13, 1744; Notification 87, n. 7; A.S.S., vol. 7, p. 423 ff.; L. 1118, 1144.

It is prohibited under penalty of nullity, after one Congregation has been approached for obtaining a dispensation, to approach another; and, after dispensation has been denied by the Apostolic See, to seek it from the Ordinary on the same alleged cause. Innocent XII, Const. Ut occurratur, June 4, 1692; Pius X, Const. Sapienti consilio, Order to be observed in the Roman Curia, Particular Norms, chap. 1, n. 2; Zitelli, de Dispens. Matr., Rome, 1887, p. 70.

From the Holy Office, August 11, 1887, all matrimonial dispensations for the external forum are committed either to the Ordinary of the petitioners or to the Ordinary of the place. For the forum of conscience the letters are directed to a confessor from among those approved by the Ordinary, to be chosen or designated by the petitioners. Zitelli, de Dispens. Matr., p. 100; Practice of Apostolic Dispensations of the Apostolic Datary, n. 188 ff.; E.M.

1042 Note: Dispensation was formerly given by the Apostolic Datary either in the form for the poor, when dispensation was made gratis or with lesser expenses, or in common form, by exacting the established tax, which is called the composition, because it is variously defined according to the various impediments and petitioners. Therefore the state of fortune which is possessed and hoped to be possessed must be set forth. Dispensation was made entirely gratis with the miserable. Collectanea S.C. de Propaganda Fide, 2nd ed., n. 393. "The truly poor are judged to be no others than those who are so miserable that they live only by the labor of their hands and industry.... Those also can deservedly be called poor who... possess goods in capital of the value of 300 scudi, Roman money, if they dwell this side of the mountains, or, if beyond the mountains, of the value of 300 ducats of gold of the Camera, reaching the sum of 325 scudi of the said money. But if they have goods up to the quantity of 1000 scudi or respectively ducats of gold of the Camera, dispensation is nevertheless granted in the form for the poor, yet with an alms paid of four scudi for each hundred." Holy Office, September 26, 1754. These last are called almost poor. The Roman scudo equals 5.375 lire.

In the concession of dispensations from matrimonial impediments from dishonorable causes, there cannot be understood as tacitly granted to the Ordinary also the faculty of declaring legitimate the offspring received before the execution of the dispensation and the celebration of marriage; rather, it is required that legitimation of offspring be sought by the petitioners and granted in the Rescript. Sacred Congregation of the Sacraments, January 29, 1909. Instruction of Urban VIII, October 6, 1671; Collectanea S.C. de Propaganda Fide, n. 1477; Reiffenstuel, book 4, tit. 31, app., nn. 398, 402; Schmalzgrueber, tit. 16, n. 232 ff.; A.S.S., vol. 1, pp. 383, 446; E.M.

1043 Is a dispensation in the form for the poor valid when the petitioners are not poor? It is illicit, and gravely so, as is clear in itself; nevertheless it is valid, because since poverty is not the motive cause of the dispensation, it labors under neither the vice of obreption nor of subreption. But the petitioners are still bound to pay it, unless remission is obtained. Sapienti consilio, Order to be observed in the Roman Curia, Common Norms, chap. 11, n. 3. The taxes previously established by the Apostolic Datary and by the Sacred Penitentiary continue to have force. Const. Sapienti consilio, l.c., Temporary Dispositions, n. 12. But it would certainly be invalid if it were given by a Bishop having this special power of dispensing with the poor. Sacred Congregation of the Council, April 26, 1873; Monit. Eccles., vol. 11, p. 388. Sacred Penitentiary, December 1, 1852; A.S.S., vol. 7, p. 423; L.H.A. 87.

1044 Can dispensation of impediments also be sought from the Bishop, at least sometimes? It can be sought from the Bishop if he has this faculty from a special indult and delegation of the Roman Pontiff. And then the Bishop cannot exceed the limits of the mandate; otherwise he acts invalidly. Sacred Congregation of the Council, April 26, 1873; A.S.S., vol. 7, p. 297. Cf. Lugo, Responsa Moralia, book 1, disp. 43; Sanchez, book 8, disp. 2, nn. 27, 28, disp. 23, n. 10.

Now Bishops and Vicars Apostolic, by force of quinquennial faculties or faculties for a longer time, can dispense in several impediments. The same can also be done by approved confessors having the schedule of the Sacred Penitentiary. Cf. the respective Forms. Nevertheless Bishops cannot cumulate dispensations from several impediments in one and the same case without a special faculty. But this prohibition does not extend to those cases in which, with an impediment public by its nature, there occurs another occult impediment, or impediment of the internal forum. But when Bishops dispense from a faculty delegated to them by the Holy See, they can dispense also in a case in which one person is of their diocese but the other of another, because the faculty then proceeds from the Pope, and when the impediment has been removed from one side it consequently vanishes also from the other. Holy Office, March 31, 1872; Sacred Congregation de Propaganda Fide, September 19, 1861.

Dispensation can likewise be sought from the Bishop in occult impediments and in a most urgent case of necessity, which does not allow delay in approaching the Roman Pontiff or his delegate, even by letter, whether in marriages to be contracted, if the celebration of the marriage cannot be deferred without grave danger of infamy and scandal, cf. 955, or in contracted marriages, if either separation cannot be made without grave harm, or dispensation cannot be deferred without danger of incontinence, provided that the marriage was entered not knowingly, i.e., with at least one of the spouses unaware of the impediment, and not with the publications despised. C. Ubi 2, de Despons. impub.; Trent, sess. 24, chap. 5, de R. M.; L. 611, 613, 1121 ff.; Sanchez, book 2, disp. 40; De Iustis, book 2, chap. 2, n. 182 ff.; Reiffenstuel, book 4, tit. 21, app., nn. 65, 509; Pignatelli, vol. 3, Cons. 33, n. 8.

This power is commonly restricted to occult impediments in a most urgent case of necessity. Nevertheless it seems that it must be enlarged, for the article of death, to public impediments. The argument is taken from the Response of the Holy Office, April 22, 1890. Cf. Enchiridion Morale, 4th ed., n. 1044. But scarcely today can there be place for the use of such a power, since Bishops and others have other special faculties from the Supreme Pontiff.

For dispensation can also be sought, in public diriment impediments of ecclesiastical law, not excepting clandestinity, but excepting priesthood and affinity of the direct line from licit copulation, as regards the sick established in the gravest danger of death, living in civil marriage or concubinage, when there is not time to have recourse to the Holy See, according to the power made to local Ordinaries by Leo XIII through the Decree of the Holy Office, February 20, 1888, December 13, 1899. Cf. 1015. But Bishops can habitually subdelegate this faculty to pastors and others performing the duty of pastors, for cases in which there is danger in delay, Holy Office, January 9, 1889; April 23, 1890, and for a particular act to any priest. Included also is the faculty of legitimating offspring, adulterine and sacrilegious offspring being excluded. Holy Office, July 8, 1903.

Moreover "His Holiness... deigned to declare and decree that any priest who, according to the norm of art. 7 of the decree Ne temere, when danger of death is imminent, where the pastor or local Ordinary or a priest delegated by either of them cannot be had, can validly and licitly assist at marriage before two witnesses, in the same circumstances can also dispense from all impediments, even public, dirimently impeding marriage by ecclesiastical law, except the sacred order of priesthood and affinity of the direct line from licit copulation." Sacred Congregation of the Sacraments, May 14, 1909.

Therefore by force of this Decree there is only a natural obligation of sincere repentance and reparation of scandal. This faculty of dispensing from matrimonial impediments, when danger of death is imminent in the case of art. VII of the decree Ne temere, made through the Decree of the Sacred Congregation of May 14, 1909, has force not only for concubinarians, but also if there is not question of concubinarians, provided nevertheless that another cause is present, for consulting conscience and, if the case suggests it, the legitimation of offspring. Sacred Congregation of the Sacraments, August 16, 1909. By the same Decree of May 14, 1909, of the Sacred Congregation of the Sacraments, pastors also are comprehended, even if they were not habitually subdelegated by their proper Ordinaries according to the norm of the Declaration of the Holy Office, January 9, 1889. Sacred Congregation of the Sacraments, July 29, 1910.

Finally, dispensation can be sought from the Bishop in doubtful impediments, in which, although it is not then necessary where there is question of doubt of law, because a doubtful law does not oblige, nevertheless, where there is question of doubt of fact, the dispensation removes the impediment, if it truly exists. Therefore, if afterwards it appears that there was truly an impediment, a new dispensation is not needed; otherwise the dispensation would do absolutely nothing. Benedict XIV, de Syn., book 9, chap. 2; Corradus, book 8, chap. 4, n. 34 ff.; L. book 1, n. 190; book 6, nn. 613, 902, 1103, 1121-1125, 1129; de Priv., 54 ff.; Lugo, Responsa Moralia, book 1, disp. 39; E.M.

1045 How is a dispensation to be expedited? Dispensation is usually granted in commissory form, namely the dispensation is not given, but the power of dispensing is committed to the Ordinary of the petitioners, or to the Ordinary of the place, in the external forum, Trent, sess. 22, chap. 5, de R., or to a confessor approved by the Bishop, in the internal forum.

As regards a dispensation of the Sacred Penitentiary, let it be made after absolution with these or similar words: By apostolic authority I dispense with you from the impediment N. which you incurred, so that you may be able to enter marriage, or perfect the marriage entered, and I render legitimate the offspring received, or to be received. In the name of the Father, etc. But if the dispensation is from a vow of chastity, it is said: Moreover, by dispensing I commute for you the vow of chastity which you emitted, so that you may be able to contract marriage and use it, into the works which I have prescribed for you. In the name, etc. No formula is prescribed under penalty of nullity, indeed not even under precept; for none is contained in the Roman Ritual. If the confessor had omitted to legitimate the offspring, he could repair this omission; for then he would continue the cause committed to him and not yet completed.

If the impediment is known to both contracting parties and is common, each must be dispensed by his or her respective confessor. Sacred Penitentiary, November 15, 1748. The same Rescript can serve two confessors, and it is to be torn up by the one who later executes it with his penitent. But if the impediment is known to only one, one execution is required.

As regards a dispensation of the Sacred Congregation of the Sacraments, only after the Rescript has been received must: 1. the delegate for dispensing observe carefully that no error has crept in concerning the name and surname of the petitioners, in the name of the diocese or place; he must observe the various clauses inserted into the dispensation; and he must inquire concerning the truth of the causes. Nevertheless, more probably, this information is not required for validity. For from the Holy Office, August 28, 1885, in place of the words, "if through information you find that the prayers rest upon truth," which formerly were placed in the Rescript, the words to be placed are: "if the things set forth are true," and now other equivalent words are placed in the Forms of the Sacred Congregation of the Sacraments, with the cause kept before the eyes which is chiefly brought forward for obtaining the desired grace. Cf. vol. 1, n. 285. It suffices that the pastor or another be delegated for the verification of the causes; but "the dispensation and legitimation of offspring can be effected only by the executor himself." Sacred Penitentiary, April 27, 1886.


	He must declare before the parties and witnesses that the impediment of marriage is removed, and command that attestation of this dispensation be written in the registers of the diocese.



	He must transmit the Rescript to the pastor of one or the other party with permission that he may assist at the marriage.



	It is altogether expedient to give the dispensation in express words, "We dispense," in writing, and "by Apostolic Authority," and "we declare the offspring legitimate." It should be noted that for this legitimation a special Indult is needed; and adulterine and sacrilegious offspring is excluded. And the dispensation is then perfected and the impediment is removed when the Ordinary declares this will of his to dispense, or when he signs and issues the written document. If it has been given, and the spouses, with their plan changed, have entered another marriage, after they have become widowed, they can still use it.



	Although no censure is foreseen to have been contracted by the petitioners, nevertheless the Ordinary or confessor who, by force of Indult, grants a matrimonial dispensation "laudably premises absolution from censures." Sacred Penitentiary, July 2, 1891. But if the petitioners are bound by a censure, absolution must altogether be premised for the validity of the dispensation. Holy Office, December 18, 1872; A.S.S., vol. 26, p. 517. But from the Constitution Sapienti consilio, today censure does not stand in the way of the validity of a grace of the Holy See, unless there is question of those excommunicated by name or suspended from divine things by name by the Holy See. Order to be observed in the Roman Curia, Particular Norms, chap. 3, art. 1, n. 6. Pyrrhus Corradus, de Disp., book 1, chap. 4; De Iustis, book 1, chap. 6; L. book 1, n. 197 at the end, 1131, 1146; Benedict XIV, Instruction 87, n. 34.





The dispensation must be put into execution by the Ordinary, that is, the Bishop, Administrator or Vicar Apostolic, Prelate or Prefect having jurisdiction with a separate territory, and their Officials or Vicars General in spiritual matters, and, when the See is vacant, the Capitular Vicar or legitimate administrator.

If the dispensation is granted in gracious form, that is, if the Supreme Pontiff directly dispenses and mere execution of communicating the dispensation is committed to a delegate, the delegate can execute the Apostolic Letters if the Supreme Pontiff dies in the meantime, because it is a grace already made. And the grace is then understood as granted, and the impediment removed, when the Rescript is signed and issued furnished with seal. But if the dispensation is granted in commissory form, and the Supreme Pontiff dies in the meantime, the delegate can still execute the Apostolic Letters if he is a necessary executor, for it is also a grace already made. For the Supreme Pontiff then, granting the petition, gives a mandate to the delegate of dispensing, or of executing the dispensation. For then he himself does not dispense, but after knowledge of certain conditions executes the dispensation of the Holy See, which, previously conditional, then becomes absolute while remaining the same. But he cannot execute it if he is a voluntary executor, for it is a grace to be made. For the Supreme Pontiff then simply confers on him the power of dispensing; and therefore the dispensation is not really had directly except from the delegate to whom such power has been given, and when it is dispensed by the delegate. Cf. vol. 1, nn. 251, 255, 283; Practice of Apostolic Dispensations, nn. 226, 229; E.M. 1044, 1045.

1046 What are the principal clauses which are usually placed in dispensations? It must be noted first that, from the various clauses contained in the Apostolic Rescript, some contain true conditions regarding the validity of the dispensation, while others contain precepts and admonitions pertaining only to the liceity of the dispensation.

Now the principal clauses are the following:


	If it is so, if the prayers rest upon truth, or another equivalent clause. This pertains only to those things which would render the dispensation subreptitious or obreptitious. But faith, as regards the confessor, is to be given to the penitent, unless he certainly knows the opposite from knowledge outside confession.



	Sacramental Confession having first been heard. This is required for validly dispensing for the internal forum, although the penitent has already previously confessed to another. It suffices that only one of the spouses has confessed, unless something else is clearly expressed, because an unjust condition ought not to be imposed on one through the other. De R.I., in VI. In the tribunal of penance alone, after hearing the penitent's Confession, can the confessor execute a rescript of the Sacred Penitentiary for the internal forum. But the execution is valid, although the penitent confesses invalidly and sacrilegiously. Moreover, the dispensation must be manifested before absolution, and can be granted even if absolution is deferred. Sacred Penitentiary, May 19, 1834. And the same Sacred Penitentiary, January 4, 1839, declared: "In executing rescripts of the Sacred Penitentiary, care must indeed be taken that the penitent be disposed for absolution from sins; nevertheless absolutions from censures will be valid, provided that at least an accusation or confession of sins has preceded, which is sacramental."



	The occasion of sinning having first been removed, namely the proximate and voluntary occasion; but if it is necessary, it suffices that it be removed in mind, by rendering it remote from proximate through the due means. It is an admonition, not a condition for the validity of the dispensation.



	Scandal being removed, insofar as it is present, especially through separation, if this can be done. "Separation is to be preferred to other modes of repairing scandal; if this cannot be done, scandal is to be repaired, but the manner of repairing scandal is left to the prudent judgment and conscience of the Ordinary, according to the requirements of each case." Sacred Penitentiary, April 12, 1889.



	Provided that the impediment is occult, namely if it is known to few, in a town to only five or six persons, in a city to only seven or eight, and from the circumstances it is prudently conjectured that it will not be divulged. But if it is known only to the contracting parties, or only to one who cannot prove it, then it is called altogether occult. L. book 1, app. 2, n. 33; book 6, nn. 593, 1111; book 7, nn. 76, 78, 141; Benedict XIV, Instruction 87, n. 39 ff.; D'Annibale, 3rd ed., part 1, n. 242.



	With grave and long-lasting salutary penance; with grave salutary penance. "In defining beforehand the quality, gravity, duration, etc., of the penance, which are left to the judgment of the one dispensing or the delegate in conformity with law, neither the limits of severity nor of humanity are to be exceeded, and account must be taken of the condition, age, infirmity, office, sex, etc., of those upon whom the penalty is enjoined to be imposed." Sacred Penitentiary, April 8, 1890. Therefore a penance must be imposed, and it must be accepted and fulfilled under grave obligation. But "omitted fulfillment of it does not bring with it the invalidity of the dispensation." Sacred Penitentiary, December 14, 1891. "The clause prescribing the imposition of penance is judged satisfied, even if it is accepted with a feigned mind by those who are dispensed." Sacred Penitentiary, November 12, 1891. De Iustis, book 1, chap. 7, n. 137 ff.; Reiffenstuel, book 4, tit. 21, n. 409.



	Some alms having been distributed, according to the judgment of the Ordinary. "Non-observance of this clause, which is usually placed in dispensations, does not bring with it nullity of the dispensation." Sacred Penitentiary, June 10, 1876. With the poor this clause can be omitted according to the judgment of the Bishop. Sacred Penitentiary, November 11, 1890.



	The party having been informed concerning the nullity of the prior marriage; yet in such a way that the crime of the petitioner is not to be manifested. This clause imports two things, namely: 1. that the other party renew consent; 2. that he or she consequently be informed concerning the nullity of the prior consent.



	And insofar as this notification cannot be made without grave danger, consent having been renewed according to the rules handed down by approved authors. Various modes are handed down. These are the principal ones assigned by various authors: 1. If the spouse simply says: Our marriage is null because of some impediment; or: The confessor told me that it is null..., and therefore let us renew consent. But in this way the other party now becomes altogether informed concerning the nullity of the marriage, and in this practically the whole difficulty consists. 2. If the spouse says: I did not have true consent when I contracted marriage; now I wish to give new consent, do you also wish to give it? This mode is commonly admitted by authors, and can rightly be used without a lie, since null consent is not true consent; and otherwise the spouse ignorant of the impediment thus knows sufficiently the nullity of the marriage. 3. If he says: I am troubled by scruples concerning the validity of our marriage, and therefore let us renew consent. This mode can be admitted according to the more common opinion with St. Alphonsus, 1117. For it suffices that the other party place consent independent of the prior; and for this it is enough that he prudently doubt concerning the validity of the first marriage. 4. Various other modes are also offered by several theologians, e.g., if the spouse says to the spouse: Tell me, please, if our marriage were null, would you not wish to contract again? Or: If you had not married me, would you not wish to marry now? etc. But these modes are rightly rejected, because thus it is uncertain whether the other party intends to repeat consent in the preceding marriage, or to consent to a new one. L. 1117. "It is necessary to distinguish between nullity and the cause of nullity. The nullity is to be manifested. For a null act cannot be ratified unless its nullity is known, C. Proposuit, C. Ad nostram, de Coniugio servorum. But as regards the cause of the nullity, it would be an error to manifest it." Benedict XIV, Epistle Accusiamo to Cardinal de Sinzendorf, Bishop of Breslau, December 29, 1742. As is clear, practically the whole difficulty lies in having that knowledge of the nullity of the marriage.





If it is morally impossible to inform the party, and thus to renew consent, either a dispensation in radice must then be sought, or after a dispensation has been sought, and with urgent necessity standing, the clause can be held as not invalidating, so that only the one conscious of the impediment renews consent, while the other, unaware of the impediment, perseveres in the consent previously given. Cf. Benedict XIV, Notification 87, n. 74 ff.; cf. here n. 1050.


	These presents having been torn up, under penalty of excommunication latae sententiae. The tearing up of the Letters of the Sacred Penitentiary, which places this clause, must be done immediately, but understand morally, namely at least within three days after the dispensation has been executed. But if the clause of tearing up has not been placed in the letters, as it is not placed when marriage has not yet been contracted, then there is no obligation to tear them up, but a dispensation of this kind must be carefully noted by the pastor in a book which cannot be seen by anyone else, so that he himself, when there is need, may be able to give proof concerning the dispensation obtained. L. 1143; Schmalzgrueber, book 4, tit. 16, n. 242 ff.; Benedict XIV, Notification 87; A.S.S., vol. 28, p. 512; Practice of Apostolic Dispensations; E.M.



1047 What is revalidation of marriage? It is to render valid that which is invalid because of an essential defect, by removing the aforesaid defect. But this defect can proceed from consent, from form, or from the incapacity of persons to contract.

1048 What about revalidation because of defect of consent? Consent remains habitually, and here also virtually, for as long as, once duly placed, it has not been revoked. Therefore: 1. if one of the contracting parties did not give consent, he must altogether give it, even without the other party knowing, and this alone suffices; otherwise marriage will never be had, nor can consent be supplied in any other way and manner. Consent of this kind is signified by cohabitation and other conjugal acts. And thus both are had, interior consent and its exterior signification, which does not necessarily consist in words. Nor indeed is anything else per se required in the case for the validity of marriage. Nevertheless the one who renews consent must know that the prior consent was null, and that the marriage was null, because otherwise he does not really consent, since nothing is willed unless it is first known. And thus consent must altogether be given if it was never present, or was only simulated, erroneous, or coerced, after the error and fear have ceased. This holds if the defect is occult, although the pastor and witnesses were conscious of the impediment. The reason is that the assistance of the pastor and witnesses is required only so that they testify to the celebration of the marriage, so that it may be impeded lest the spouses contract another marriage; not so that they testify to the validity of the marriage. But if the defect was public, the marriage must then again be contracted before the pastor and witnesses, where Trent was in force, and where now marriage must be contracted according to the decree Ne temere; otherwise where the marriage is valid independently either of Trent or of the aforesaid Decree. Nor is it per se necessary that the other contracting party also renew consent. L. 1114; A.S.S., vol. 11, p. 346 ff.


	If the consent of each contracting party was lacking, it is necessary that each consent. But is it necessary to place consent mutually, or does it suffice that it be placed separately? This is controverted. Some hold that it suffices if it is placed separately, because once the consent of one has been placed, the consent of the other can be added to it. Others say it must be placed mutually, because otherwise the contract is lacking. "It is certain," says St. Alphonsus, 1114, "that in the contract of marriage physical simultaneity of the consents of the spouses is not required, but moral simultaneity suffices, namely if the consent of one morally perseveres while the consent of the other is placed." And indeed it must again be renewed before pastor and witnesses if the aforesaid defect was public; but otherwise if occult, as in the preceding case.



	But if the defect in each preceding case, although occult, is such that it must be dispensed in the external forum and can be proved, it is altogether necessary that the marriage be secretly revalidated before the pastor and witnesses; otherwise, if perhaps the impediment becomes manifest, the spouses could institute divorce. C. Insuper 4, Qui matrim. accusa.; C. Propositum 1, de Eo qui dux.; C. Ad id 21, de Sponsal.; Sanchez, book 2, disp. 32; L. 1109-1114; St. Thomas, Suppl., q. 47, a. 4, ad 2.





1049 What about revalidation because of defect of form? It is certain that a marriage invalid by reason of clandestinity must be entered before the pastor and witnesses, formerly according to the law of Trent, now according to the decree Ne temere, from which dispensation is rarely given. If both spouses do not refuse to present themselves before the pastor and witnesses, marriage must be contracted publicly or occultly according as its nullity is public or occult. The reason is that in the first case scandal must be removed, in the other it must be guarded against, and the whole reputation of the spouses must be preserved.

If one party or each refuses to go to the Church, they are to be joined in their own house or another place chosen by them, provided that grave witnesses are present, by whose aid convalidation of this marriage can be made public, if this is necessary for removing scandal, namely if the invalidity of the prior union is notorious. If one refuses to contract before the pastor, and the refusal arises from ignorance or some error against the laws or doctrine of the Church concerning impediments invalidating marriage, the one refusing should be instructed with due prudence and in charity. And insofar as he still refuses to convalidate his marriage in the face of the Church, then one must strive that he constitute a special procurator, who in his name will contract marriage in the customary way; or at least, with express consent de praesenti by letter directed to the proper pastor or to another priest having the license of the Ordinary or pastor, the marriage should be renewed. Cf. 963. If the indisposed party does not wish to contract even through a procurator, one can come to dispensation in the root of the marriage, or to sanation of the marriage in the root, so that at least provision is altogether made for the salvation of the soul of the innocent party, the legitimacy of the offspring, and the tranquility of the families, and so that provision can as soon as possible also be made for the salvation of the soul of the one refusing. Instruction of Cardinal Caprara, Legate a latere in France.

If a marriage was invalidly contracted by reason of clandestinity, and the spouses then go into a place in which clandestine marriage is valid, and there continue conjugal life, the marriage is convalidated if, being conscious of the nullity, they renew consent at least through conjugal copulation. But if they are ignorant of the nullity, or do not attend to it, and conjugal life is continued, the marriage remains invalid, Holy Office, August 31, 1887, because the prior invalid consent always remains, and no new consent independent from the prior one, and altogether necessary, has been added. But this reason for the resolution is not without difficulty, since the consent of the parties is naturally consent, and consent remains in whatever place, and therefore, when the extrinsic impediment of observing the extrinsic form has been removed, the consent which was naturally valid and could not produce its effect while the impediment of the law stood, once this has been removed, produces its effect. And thus, when baptism has been received by unbelievers, their marriage remains and becomes a sacrament, although consent into marriage is not renewed. And so also, by the same consent altogether, and in no way renewed after the nullity of the marriage has become known, a marriage invalid from an occult impediment is sanated in the root. Therefore the reason for the Resolution does not seem to be able to be the invalidity of consent, but rather because from the Council of Trent, sess. 24, chap. 1, de R. M., those who attempt to contract clandestinely are rendered incapable of contracting thus, and therefore even in another place they persevere incapable of contracting clandestinely. C. Propositum 1, de eo qui duxit, etc.; E.M. 859.

1050 What about revalidation because of defect of personal incapacity? If marriage must be revalidated because of the incapacity of a person, by reason of some diriment impediment which is dispensed, dispensation from the same impediment must certainly be sought. If each spouse is conscious of the impediment, each is bound to renew consent, after dispensation has been obtained for revalidating the marriage. The reason is that knowledge of the nullity of marriage because of a known diriment impediment had easily excluded true consent in the preceding contract of marriage. Cf. 1033.

If only one party knew the impediment, that party is bound to renew his or her consent, at least alone and separately. This follows from what has just been said.

The party ignorant of the impediment would not necessarily have to renew consent for the validity of the marriage if the impediment regarded only the other party. The reason is that the consent of that party was valid from the beginning, and therefore perseveres; therefore renewal of consent of the incapable party would suffice. Hence, if a believer had married a non-baptized woman who is ignorant of the impediment, it would suffice, when infidelity ceases or dispensation is obtained, that the believer renew consent; because the consent of the unbeliever was valid, since the Church could not impress personal incapacity upon her. L. 1114; St. Thomas, Suppl., q. 47, a. 4, ad 2. Cf. Monit. Eccles., vol. 11, p. 24 ff., p. 105 ff. Nevertheless, from various decisions of the Holy Office, if each party in the case was ignorant of the impediment, and the unbelieving party received baptism, and the marriage is not ratified by them, knowing its nullity, in a place where clandestine or mixed marriages are valid, the marriage remains invalid, although they persevere in conjugal cohabitation. Holy Office, May 8, 1899. In finding the reason for this Resolution, the same difficulty appears as in the preceding case, as can also be seen from the following question. The reason is brought forward that the consent which is gathered from marital custom arises from error, namely that the prior consent is judged to have force. But if this were true, whenever marriage had been contracted invalidly, marriage could never be sanated in the root without renewed consent, which is against the fact itself. Therefore it can better be said that the Church in such a case does not accept that prior consent as legitimate; and unless the Church accepts it, it remains subject to the invalidating power of the Church.

C. Propositum, de eo qui duxit, etc.; E.M. 959.

But must consent also be renewed by the party ignorant of the impediment when this touches both? There are two opinions. The first opinion affirms. The reason is that the impediment takes away the efficacy of consent from the beginning; therefore it remains ineffective, and accordingly can produce no effect, since it perseveres in the same way in which it was given; but a simple dispensation does not heal the vice which preceded, but only renders the parties capable of consenting in the future. The second opinion denies. The reason is that the prior consent, although it lacked its effect because of an impediment placed by positive law, nevertheless by natural law was valid, since it was given by a person capable by natural law toward a person capable by natural law of contracting. This is confirmed from dispensation in radice itself, which is sometimes given. For in it the Church certainly does not supply, nor can she supply, a defect of consent. Therefore, when the impediment has been removed, the prior consent suffices, which virtually perseveres in its effect, through conjugal copulation, cohabitation, or other external signs. Therefore, when the internal consent of the spouse conscious of the impediment is added, expressed at least through similar external signs, the consent of each is united, and the marriage is convalidated. C. Si infantes un., de Despons. impub., in VI; Lugo, Responsa Moralia, book 6, disp. 2, n. 2.

But practically, consent must altogether be renewed not from the nature of the thing, but because of the clause contained in a simple dispensation: "the other party having been informed concerning the nullity of the prior consent." This clause contains not an admonition, but more probably a condition. L. 1115, 1116, 1117, 895, 1145; A.S.S., vol. 26, p. 421 ff. Consent, moreover, must be renewed publicly before the pastor and witnesses if the impediment is public; but privately if it is occult. The reason is that otherwise the marriage could not be sufficiently proved before the Church; and in the first case scandal must be removed, but in the other scandal and the defamation of the parties must be impeded. Indeed, if the impediment, although occult, can be proved in the external forum and must be dispensed, the marriage must be secretly revalidated before the pastor and witnesses, lest the spouses afterwards be able to separate if the impediment becomes known. Therefore, when the impediment is so occult that it can in no way be proved in the external forum, it is not then necessary to contract marriage again before the pastor and witnesses.

St. Alphonsus, book 6, n. 1116, speaking of the second opinion just reported, says that it can serve for practice in a case of urgent necessity. "For if from knowledge of the nullity of the marriage there can prudently be feared danger of death, grave infamy, or scandal to follow from separation; and on the other hand the spouse could not avoid rendering the debt, then he can well use the second opinion as probable; because in that case, by reason of necessity, even with danger of frustration of the sacrament, it is lawful to follow an opinion only probable, as they commonly teach." Cf. here n. 1046, 9. Benedict XIV, Epistle Accusiamo to Cardinal de Sinzendorf, Bishop of Breslau, December 29, 1742, Bullarium, Naples ed., 1885; Instruction 87, n. 62 ff.; Sacred Congregation of the Council, June 8, 1610; Sacred Penitentiary in Ferraris, v. Matrimonium, a. 8, n. 9; Pyrrhus Corradus, book 7, chap. 7, nn. 8, 9, 12, 13; book 8, chap. 3, n. 44; L. 1899.

If there is danger that the other, upon knowing the nullity of the marriage, will not wish consent to be renewed; or, when each spouse is ignorant of the impediment, the same danger is present and there would be other grave inconveniences of defamation, then the Apostolic See must be approached, so that it dispense from the aforesaid condition of renewal of consent and grant the dispensation which is called in radice. Rising up to the origin, or root, of the marriage, this both renders the person capable of contracting and heals the very vice of the consent given at the beginning. For the root of marriage is consent, and the root which is sanated is consent into marriage naturally valid; and therefore the marriage begins from now to be valid. Holy Office, March 8, 1900; Monit. Eccles., vol. 12, p. 3. The marriage itself moreover is sanated as regards effects, and as regards the legitimation of offspring, from then, i.e., as if it had been valid from the beginning. Namely, in such a case that condition of renewing consent is relaxed; when this has been removed, and when the incapacity of the person has also been removed by dispensation, that consent, valid by natural law, exercises its moral force, and the marriage is perfected. But, as is clear, it is necessary that consent into marriage truly was present and perseveres, and that marriage truly was contracted, and in good faith on the part of both or at least on the part of one, and that it had and still retains the appearance of marriage. Therefore this dispensation is applied while one party, or even both parties, are ignorant of it.

Dispensation in radice is to be executed in the same way as a simple dispensation, by adding in the formula the words, "in the root." Thus, for example: "I, by apostolic authority granted to me, sanate and consolidate in its root the marriage contracted by you with N., and I declare legitimate the offspring received and to be received, in the name of the Father, and of the Son, and of the Holy Spirit." But no formula is contained in the Roman Ritual. Sanchez, book 2, disp. 35, 36, 37; book 8, disp. 7; Benedict XIV, Const. Etsi, Notifications 68, 80, 87; de Syn., book 13, chap. 21; L. 1109, 1115 ff.; E.M.

Dispensation in radice is granted by the Sacred Penitentiary, by the Sacred Congregation of the Sacraments, and by the Holy Office for various cases, and regularly must be sought through the Ordinary. Monit. Eccles., vol. 19, p. 4 ff.

According to the Holy Office, November 22, 1889, for sanation in radice it is required that the Catholic party acknowledge the nullity of the marriage. Collectanea S.C. de Propaganda Fide, n. 1721.

According to the Holy Office, March 11, 1868, marriages contracted with impediments of ecclesiastical law are revalidated in radice without renewed consent. Collectanea S.C. de Propaganda Fide, 2nd ed., 1897, n. 1326.

According to the Holy Office, August 22, 1906, a marriage null because of disparity of cult is sanated in radice after baptism has been received by the wife, without any prior admonition of the Catholic husband. Collectanea, cited, n. 2239.

Legitimation of offspring made by the Supreme Pontiff is extended by a certain consequence also to temporal effects. C. Per venerabilem 13, Qui filii sint legitimi. This is clear in two ways: as regards canonical and civil effects, and as regards the removal of the very stain and infamy of illegitimate birth.

The faculty was twice granted to me by the Supreme Pontiff Pius X of sanating in radice the marriage of two married women, without their husbands being forewarned, and with a document of this sanation left with the women themselves, if perhaps the necessity should occur of demonstrating that sanation had been obtained.


V. On the Use of Marriage

1051 Is the use of marriage licit and due? R. Affirmatively. And this is of faith from 1 Cor. 7:3: Let the husband render the debt to the wife; and likewise the wife to the husband. The reason is clear from the very nature of the contract of marriage, which the Apostle himself then expresses in the cited place. Due, i.e., mutually due, if it is at least tacitly asked, because one is not bound per se necessarily to use one's own right, but only sometimes per accidens, e.g., for averting a danger of incontinence threatening the spouse. Due, and therefore after the two-month period, and if the spouse has not lost the right of asking through adultery or through incest. L. 900, 938; St. Thomas, Suppl., q. 44, aa. 5, 6.

1052 Resolutions: Spouses are bound to cohabitation, and one cannot be absent for a longer time without the consent of the other or without necessity; for this obligation follows from the very obligation of rendering the debt. But just causes for going away for a long time are the public good, the family to be supported or protected, harm from enemies to be avoided, etc. Then the husband who must remain elsewhere for a long time must take his wife there, if he conveniently can, so that she may cohabit with him. C. Pervenit, de Conv. lepros.; St. Thomas, Suppl., q. 64, a. 6, ad 1; Quodl. 4, a. 11. Cf. vol. 1, n. 675.

A spouse sins gravely by denying the debt whenever there is danger of incontinence or grave annoyance on the other side. Likewise if he or she denies it to the other seriously asking. But otherwise if the spouse kindly remits it, or asks lukewarmly, or immoderately, e.g., after the third or fourth time in the same night; nor if one defers it for a short time, namely until night, or if from night he defers it to morning time, the danger of incontinence always being excluded. Likewise a spouse sins by doing something by which generation is per se impeded.

Likewise a man or woman sins gravely if he or she renders himself or herself impotent, even by means otherwise licit, against the will of the spouse. St. Thomas, Suppl., q. 64, a. 1, ad 3; a. 6, ad 4. Spouses can indeed do something from a grave cause from which the emission of seed follows per accidens; nevertheless they sin if in the use of marriage they do something by which per se either seed is poured out outside the vessel, or, once received, is rejected. Hence, perfect copulation being excluded, artificial fecundation is illicit. Holy Office, March 24, 1897. Artificial fecundation, namely by which art is substituted for nature, not by which nature is merely aided by art.

Art is indeed substituted for nature if the man is first polluted, and then the seed collected from this is introduced into the vagina by some instrument. But nature is only aided if copulation is first performed in the natural manner, and then, either by fingers or by a little tube, the seed already introduced into the vagina is driven further up to the opening of the uterus, for more certainly obtaining fecundation. "It is certain that it is illicit to have copulation for pleasure alone, as is clear from proposition 9 condemned by Innocent XI.... Yet it is common among all that this is not mortal, but nevertheless a venial sin.... But there will be no sin if the spouse principally intends the procreation of offspring and uses pleasure, intending it moderately, so that he may excite himself to copulation; just as likewise one does not sin who intends moderate delight in eating, for providing suitable nourishment for the body." L. 912, 938, 940, 942, 954. Finally, the use of marriage is licit as a remedy of concupiscence, for avoiding incontinence. Sanchez, book 9, disp. 11; E.M.

1053 "Is it lawful for spouses to copulate if because of old age or another disposition it generally happens that the seed is poured out outside the vessel? Bossius, etc., probably affirm, provided that there is probable hope of inseminating within the vessel; because whenever such hope is present, they have a right to copulation, and if the seed is poured out, this happens per accidens." L. 954.

Nor indeed is the use of marriage illicit for them because of old age; for although then in act it is not in the office of nature, nevertheless that act is still apt per se for it, and certainly is not against it. Hence it is lawful even for old persons to contract marriage. For zoosperms, on which in men the power of generating depends, and ova, on which in women the same power of generating depends, are first produced at the time of puberty and endure in men through the whole of life and in women until advanced age, nor can any time be defined at which that power is wholly extinguished, although it is diminished by old age. That generative power is diminished in men about the sixtieth year of age, in women about the fortieth to fiftieth year, at which age the menses ordinarily have an end. Diminished; for the absence of menses because of age is not an argument of impotence. For in women menstruation and ovulation are not always joined together: the former can cease and nevertheless the latter can endure; and pregnancy can also be had without menstruation. And when menstruation ceases, it is not therefore altogether extinguished, for after some longer or shorter interruption it can continue even in extreme old age. Moreover, the release of an ovum, since by its nature it is internal and hidden, is always presumed per se. Dominic Benetti, Opus Medico-Morale, Canon Eleventh, Annotations, n. 3; Francis Topai, Importanza dell'utero, Rome, 1900, pp. 44-45; St. Thomas, Suppl., q. 58, a. 1, ad 3.

Likewise copulation is licit if the woman cannot retain the seed. The reason is that copulation then is still per se apt for generation and sufficient for generation; and that emission of seed is only per accidens and by no means impedes generation. For whatever the quantity of seed emitted from the vagina, the vaginal mucosa always retains a quantity of seed most sufficient for generation. "Then, when ejaculation has been performed and the man has withdrawn, ordinarily the seed once poured into the vagina is no longer emitted, since then the vaginal walls adhere to each other in such a way that they touch one another, from which there is great difficulty of exit. Indeed, even if some part is emitted outside because of special conditions of the vagina, that which remains adhering to the mucosa and folds of the vagina is always far more abundant than the necessity of fecundation requires." Antonelli, vol. 2, p. 189, n. 381.

From these things it follows that a woman does not sin gravely if, after the act of copulation, she rises, walks, works, etc.; since, once copulation has been performed, the vaginal walls immediately adhere to each other and close the vagina, so that ordinarily nothing of the seed is emitted. Therefore there can be sin only because of a depraved intention of impeding generation. Antonelli, l.c., p. 220, n. 479.

The print's appendix has more on this paragraph: [Marriage of Old Persons](/manuals/bucceroni/marriage-of-old-persons). (ed.)

1054 Is the use of marriage licit for the sterile? R. Affirmatively, both because no positive law is present prohibiting it, and because the sterile are per se fit for perfecting the conjugal act. But if no generation follows from it, this is per accidens and from nature, altogether independent of that act duly perfected, insofar as it is from the spouses. Besides generation there are also other honorable ends of the conjugal act. Hence the use of marriage is also licit at that time and on those days on which generation is more difficult. Cf. 1077; E.M.

1055 "Is a man ever bound to ask? Speaking per se, he is not bound to ask; but he is bound per accidens, namely if the wife tacitly demands, for instance if she shows some indication by which she signifies a tacit petition; because in women, also because of innate modesty, such signs are held as a true petition. Thus commonly... from St. Thomas, Suppl., q. 64, a. 5, ad 2. Conversely Sanchez rightly says, etc., from the same St. Thomas, IV Sent., d. 22, q. un., a. 3, ad 2, that a woman is not bound to render to the man unless he expressly asks; for since men are not ashamed to demand expressly, wives can well presume that men who do not ask expressly do not wish to oblige them to asking." L. 928. This indeed holds likewise, speaking per se and ordinarily. L. ibid.; St. Thomas, Suppl., q. 64, a. 5, ad 2; n. 6, ad 3.

1056 "Is a wife ever bound to ask the debt? It is certain, first, that ordinarily she is not bound..., because this is notably immodest for women. It is certain, second, in danger of incontinence, that when the other spouse is in danger of incontinence, both husband and wife are bound to ask in order to free the other from the danger.... Third, however, doubt arises whether the wife is then bound to ask from charity or from justice? The first opinion... says that she is bound from justice. The reason..., then it is rather rendering than asking of the debt.... And St. Thomas seems to adhere to this opinion, Suppl., q. 49, a. 5, ad 1.... The second opinion, which seems more probable..., says that she is bound only from charity. The reason is that where there is no express or tacit petition of the other spouse, there is no obligation of justice for rendering.... Therefore this kind of petition is not called absolutely rendering by St. Thomas, but a certain rendering of the debt.... From this opinion it is inferred that the spouse, since he or she is not bound from justice, but only from charity, in that case to asking, is not bound to ask with great inconvenience; hence the wife is probably then excused from asking if in this she would have to undergo great shame." L. 929. Cf. St. Thomas, Suppl., q. 64, a. 5, ad 1; a. 6, ad 3.

1057 "If the man withdraws after his insemination but before the insemination of the woman, can she immediately excite herself by touches so that she may inseminate? The author of additions to Wigandt, etc., deny it. The reason is that the seed of the woman is not necessary for generation; likewise because that emission of the woman, as separate, does not become one flesh with the man. But more commonly Wigandt, Lessius, etc., affirm. The reason is both because the insemination of the woman pertains to completing the conjugal act, which consists in the insemination of each spouse; hence just as a wife can prepare herself by touches for copulation, so also she can perfect the act of copulation... and because, as many think, the insemination of the woman is necessary, or at least greatly contributes to generation, for nothing is done fruitlessly by nature. But all concede that wives who are of colder nature can excite themselves by touches before copulation, so that they may inseminate in the marital congress immediately to be had." D. 919.

And indeed nothing in this matter is had against nature, if one considers what has already been noted elsewhere: that the female seed properly is in the ovum, which almost every month descends from one or the other ovary into the uterus without any heat of lust. When the mingling of the male seed and the ovum has been made, the man and woman become one flesh, and that is had which is required and suffices for generation. Another seed in the woman, improperly so called, which is situated in that humor which sometimes also comes forth externally, is indeed useful for rendering the conjugal act easier, useful also for generation itself, but not necessary. Hence women who are cold in the very act of copulation can very well conceive and frequently become mothers. Therefore, just as, if this improper insemination simply does not have place, nothing is done against nature, so also if it does not occur at the same time, in the act of copulation, together with the insemination of the man. "It is not necessary," says Sanchez, book 9, disp. 17, n. 9, "that each spouse inseminate at the same time."

Many women, says Antonelli, sometimes do not undergo the aforesaid distillation or secretion of humor or vulvo-vaginal mucus in copulation. But although this secretion is not necessary for generation, nevertheless it is very useful for it; for through it not only does coitus become easier, but also, since it is of alkaline nature, it is able to change the acidic action of the vaginal secretion, which for this reason could even kill the spermatozoa. But since it indicates that perfect pleasure has been attained, it is clear that it truly is the complement of copulation, since pleasure of this kind is ordered by nature to generative copulation.

Nevertheless, since its defect by no means impedes generation, a woman is excused at least from every grave sin if she withdraws from inseminating, that is, from the aforesaid distillation or secretion, when the man has already inseminated. For fecundation can altogether be effected without such insemination or emission of mucus. Nor indeed are spouses bound to coire in the more apt way, but it suffices that generation not be impeded by them. Consequently, neither does the man sin gravely if he withdraws from copulation when he has already inseminated, not waiting for the insemination of the woman. Indeed, ordinarily at least it is not even venial; for, when ejaculation has been performed, the member is almost immediately relaxed, wherefore it is impossible to prolong copulation longer. Antonelli, vol. 2, p. 217, nn. 471, 472; p. 219, n. 477; p. 220, n. 478. Cf. here the following number.

1058 "Do spouses sin mortally if, once copulation has begun, they restrain insemination? If both spouses consent in this, and there is no danger of inseminating outside the vessel, this, speaking per se, is not mortal; for that penetration of the female vessel is then reckoned like touching of the shameful parts, which is permitted between spouses, or at least is not mortal, when danger of pollution is excluded. Thus commonly.... If both consent, for if one withdraws without the consent of the other, he certainly sins gravely.... Speaking per se, for Sanchez wisely notes that this is ordinarily mortal, because ordinarily there is danger from such withdrawal of pouring out seed, unless the spouses have experienced the opposite; in which case, however, I think they can in no way be excused at least from venial sin.... But if the woman has already inseminated, or is in probable danger of inseminating, the man indeed cannot deliberately withdraw from insemination without grave fault, because then he is the cause that the seed of the wife is wasted.... But if the man has already inseminated, doubt arises whether the woman sins mortally if she withdraws from inseminating. The first opinion affirms... The reason is because, as they say, the seed of the woman also concurs actively for generation..., at least according to all the seed of the woman greatly contributes to the formation of the offspring, since at least for this it was instituted by nature. The second, more common opinion denies... These rely on the contrary foundation, namely that the seed of the woman is not necessary for generation.... Nor does it stand in the way... that the seed of the woman contributes to the perfection of the offspring; for they answer that spouses are not bound to the more suitable mode of generating, but it is enough if they do not obstruct generation." L. 918, 954.

Although the Holy Doctor says that this second opinion is more common and more probable, nevertheless he judges the first to be sufficiently probable, and therefore to be held in practice for avoiding harm to the offspring. And immediately the Holy Doctor adds that it cannot practically be probable that a woman in the act of coitus may divert her mind to other things, lest she be excited to insemination. And at n. 954 he says that this is more truly mortal. But since that insemination of the woman, concerning which the question is properly made here, namely the pouring out of interior humor, is in no way essential to generation, and it is certain that generation is not therefore impeded, it does not seem that in practice the first opinion must necessarily be held. Therefore the sin is rather from the intention of impeding generation than from the thing itself, as also happens in other things which, although they do not impede generation, nevertheless if they are done with this depraved intention, sin will certainly be present. E.M. "But something must be noted concerning the manner of quieting lust through the beginning and breaking off of copulation, by which some Theologians judge that it can licitly be quieted. We say at once that the end of quieting lust cannot be had except through copulation with emission of seed into the vessel, namely one which is apt for generation on the part of each; for the quieting of concupiscence is necessarily had only in this way, while the introduction of the penis and breaking off of copulation before ejaculation in no way diminishes, much less extinguishes, but very greatly increases and inflames the heat of lust. Therefore the breaking off of copulation cannot serve for restraining lust, since, on the contrary, the ardor of concupiscence is vehemently increased by it." Antonelli, vol. 2, p. 222, n. 483.

1059 "Does the man sin mortally by beginning copulation in the improper vessel, so that afterwards he may consummate it in the due vessel? Commonly and more truly they affirm.... The reason is that coitus of this kind, even without insemination, is true sodomy, although not consummated; just as copulation itself in the natural vessel of another woman is true fornication, although insemination is not present." L. 916. The same Holy Doctor, ibid., affirms the same concerning simple touching of the male organs with the same improper vessel, "because at least such touching cannot morally be done without sodomitic affection."

1060 Is it lawful in the conjugal act to think of another person and to take delight in that person? "Sanchez and Sporer excuse from mortal sin the spouse who would excite himself to copulation by taking delight in the beauty of another person, but without shameful affection; yet they rightly say that this is very dangerous and not to be permitted. Just as I think it also is not to be permitted to excite oneself to coitus by looking at images of the different sex, especially if they were sacred, which La Croix and Sporer rightly say is mortal because of grave irreverence. But is it lawful for a husband to take delight in the thought of another's copulation, namely had by others, so that he may excite himself to coitus with his wife? On the one hand it seems it must be denied, since the object in which he delights is per se shameful. On the other, such a spouse does not seem to be condemned.... But that... he, the husband, take delight in a thought of copulation between himself and another woman, I say is altogether to be rejected, since such delight is concerning an object intrinsically evil and altogether forbidden to the spouse himself." L. 913, 914.

1061 "Is it lawful to ask with danger to health, namely if one or the other spouse labors under leprosy, venereal disease, phthisis, or another contagious disease? Speaking per se, it is not lawful, since no one is master of his life or health. Nevertheless Busembaum, etc., probably say that if the disease were long-lasting and not proximately tending to death, namely one that is not accustomed shortly and easily to bring death..., then it will not be illicit for the healthy one to ask, if there is a just cause..., because otherwise it would be very burdensome to abstain for so long from the use of marriage, which could scarcely be without danger of incontinence. Nevertheless it must be noted that a spouse infected with venereal disease, or syphilis, or a similar contagious disease, will not be able to ask from the other who is unaware, unless he manifests his defect to that person, and by manifesting it the other can meet the disease with remedies. Indeed, he will not even be able to render unless the healthy one has been informed.... But otherwise he is not bound to manifest it, because he is not bound with such great detriment to his reputation to furnish the conjugal debt. For in all contracts a most grave inconvenience in payment excuses from rendering the debt." L. 909, 910, 950. "This is the natural order, that something first be perfected in itself, and afterwards communicate to another from its perfection; and this also is the order of charity, which perfects nature. And therefore since the wife has power over the husband only as regards the generative power, but not as regards those things which are ordered to the preservation of the individual, the husband is bound to render the debt to the wife in those things which regard the generation of offspring, yet with the safety of the person first preserved." St. Thomas, Suppl., q. 64, a. 1. C. Quoniam, de Coniug. lepros.

The danger is most grave of transmitting syphilis from a syphilitic spouse to the other spouse and to the offspring through copulation. But the effects of syphilis are horrible, and it is also a frequent cause of abortion. Since through medical care ordinarily after some time, if the disease is rather light, it can be removed, copulation during this time is not to be permitted. Antonelli, vol. 2, p. 203, nn. 423, 430. But as regards having copulation in phthisis, it must be noted that grave danger of infection is present through kisses, and, as it seems, sometimes also through copulation, although through this it is not proximate. But since the phthisical are often troubled by great concupiscence, and grave harm does not come to them from moderate use of copulation, it seems that this can be permitted to them. Antonelli, l.c., n. 433. As regards other non-contagious diseases, one must see whether from copulation the disease is aggravated and brings danger of death or not. In diseases joined with fever, and especially in acute and inflammatory diseases, such as peritonitis, pneumonia, pleurisy, pericarditis, meningitis, cerebral hyperemia, and in cardiac defects and in several similar things, copulation will always bring grave harm, and also sometimes sudden death can follow during or after copulation. Antonelli, l.c., nn. 434, 436. Copulation immediately after a meal does not become free from danger until at least two or three hours have passed from the meal. Antonelli, l.c., n. 439.

There is danger of most grave evils and of the death of the mother and fetus in extra-uterine pregnancy, since this constitutes a true anomaly and derogation of the laws of physiology. Cf. Joseph Antonelli, Opusc. de Conc. impot. et steril., Rome, 1900, chap. 5, n. 104 ff.

1062 Resolutions: "It is common that the wife is not bound to render the debt if she has experienced that she cannot give birth without probable danger of death, because payment of the debt does not oblige with such detriment." L. 953. Nor is a spouse bound to render if he or she can reasonably fear harm or grave danger to health, because spouses are not judged to have bound themselves to rendering the debt with such inconvenience. St. Thomas, Suppl., q. 64, a. 6, ad 4. The conjugal act in time of illness, at least generally, is not illicit even under light sin, because often no harm comes from it to the spouses; but the labor which accompanies the act, at least commonly speaking, can hardly influence the illness. Nevertheless, because of notable weakness of body, those laboring under strong fever or another grave disease are excused from rendering the debt. The wife is not excused from rendering the debt because of the ordinary inconveniences of birth, pregnancy, or nursing, nor even because of pains that are grave but brief in time, nor because of long-lasting but moderate pains, e.g., of the head for several months after birth, nor because of health somewhat weakened; because all these are annexed to the matrimonial condition. It is otherwise, however, if danger of life or of grave disease were truly to be feared according to the judgment of a truly prudent physician. L. 952.

1063 "Can and must a spouse render when harm to the offspring to be born is feared? Commonly and more truly they affirm with St. Thomas, IV Sent., d. 32, q. un., a. 1, ad 4.... The reason assigned by St. Thomas is: A wife is bound to render the debt to a leprous husband, and although the offspring would be begotten infirm, nevertheless it is better for it thus to be than not to be at all." L. 951. What if the mother has experienced giving birth to dead children? In this case Laymann says that the wife can well render, indeed also ask, because that death of the fetus happens per accidens. Nevertheless Bossius and others hold that she can neither render nor ask, because from the death of the offspring the mother is exposed to great danger of life. Therefore, that danger excluded, it does not appear per se illicit to render and ask, although the spouse could for this reason be excused from rendering. And if danger of incontinence were present, as in fact it is, they almost commonly agree that then it is lawful to render and ask, and St. Alphonsus himself seems altogether to agree. L. 952, 953.

1064 "Is it a just cause for denying the debt if more children are born than the spouses can support? The first opinion denies.... The reason is both because the procreation of offspring pertains to the principal end of marriage... and because it would expose the other to danger of incontinence.... But the second opinion affirms.... The reason is both because the multitude of future offspring would yield to the harm of the children already begotten, and because in all debts great difficulty excuses from payment." L. 941. The first opinion pleases the Holy Doctor more because of the danger of incontinence, which in reality will scarcely be absent.

1065 Is it lawful to render to one asking illicitly with mortal sin? R. Negatively, if the fault holds itself on the part of the act, e.g., if the other asks in a sacred or public place. For the act itself is then illicit both for the one asking and for the one rendering. Affirmatively, if the fault holds itself only on the part of the person, e.g., if the person asks from a depraved end, because the act remains honorable in itself, and the other does not therefore lose the right to the act. Therefore, speaking per se, the spouse both can and must then render. Speaking per se; for if one can easily impede the other's sin, from charity one is bound to do this, or at least must admonish the other, if nevertheless one can do this without grave inconvenience, which they say is present for the most part. But if the spouse has lost the right through incest, then the other spouse can indeed render per se, but is not bound. L. 944-946; book 2, n. 61; St. Thomas, Suppl., q. 64, a. 6.

With mortal sin. But with venial sin, if the act is venially illicit on the part of the act itself, the other is not bound to render to the one asking, because the other does not have a right to it, since it is per se illicit. Nevertheless the other can render when there is a just cause, "since any just cause excuses from venial sin" in this case. L. 946.

In the case of impotence supervening after marriage has been validly contracted, copulation by which a proximate danger of pollution is had consequently becomes illicit, since copulation then is not by reason of generation, and therefore cannot be had by reason of quieting concupiscence. For marriage is not ordered as a remedy of concupiscence except insofar as the union by which satisfaction is made to concupiscence is, from the nature of the thing, ordered to the more principal end of generation, such as is not the copulation of eunuchs.

The aforesaid impotence can be both on the part of the man and on the part of the woman. In impotence of this kind neither can ask nor render the debt by exercising copulation. Nevertheless spouses can in the case of the aforesaid impotence exercise touches, embraces, and kisses, yet apart from proximate danger of pollution, or consent in the case; without, however, pollution being able to impede the aforesaid acts if it follows only per accidens.

There is no lack of authors who permit the aforesaid spouses to exercise copulation, because, they say, they have a right to it. But this is the difficulty: for they indeed have a right to copulation which is according to nature; not to copulation from which pollution is had against nature.

1066 "Is it lawful for a wife to render the debt or ask it from her husband who wishes to seminate outside the vessel after copulation has begun? The first opinion affirms..., because when the woman renders or asks, she gives her effort to a licit thing, nor should she herself be deprived of her right because of the malice of her husband. The second opinion says that the wife can neither ask nor render unless there is a grave cause which excuses her in permitting the sin of the man and in cooperating with the material element of that sin; otherwise she is bound from charity, when she can without grave inconvenience, to impede the sin of her husband. But I think a distinction must be made.

If there is question of rendering the debt, I say the wife probably can and is bound to deny the debt if she can do so without grave inconvenience, because one who will abuse the thing due to him does not have a right to vindicate the thing for himself. But it seems more probable that the wife not only can render, but is also bound. The reason is that when the fault stands on the part of the person asking, since that person has a right to copulation, the other cannot without injustice deny the debt if she cannot turn him away from such fault by admonishing him; and then it is clear that the one rendering does not even materially cooperate with the semination outside the vessel, but only with the copulation begun, which per se is altogether licit for both. But if there is question of asking the debt, I say that the wife cannot ask unless there is a just and grave cause. For then she is truly bound from charity to impede the sin of her husband. But she will have a just cause of asking if she herself were in danger of incontinence, or if otherwise she would have to be deprived of her right of asking more than once or twice, with a perpetual scruple whether then to contain herself would be a grave inconvenience to her, or not." L. 947. Cf. book 2, n. 53, par. Si vero; Sacred Penitentiary, November 16, 1816; February 1, 1823; June 8, 1842; E.M. "The sin of a married man with his own wife is not according to undue matter, but according to other circumstances, which do not constitute the species of the moral act." St. Thomas, II-II, q. 154, a. 1, ad 4. Therefore besides mutual scandal there remains the species of sin against nature, in whatever way after perfect copulation generation is impeded. Ferreres, 922, IV. This practice as regards the health of spouses is also fertile in very many grave evils. Antonelli, vol. 2, p. 351, n. 587.

The print's appendix has more on this paragraph: [Decisions of the Sacred Congregations Concerning Onanism](/manuals/bucceroni/decisions-of-the-sacred-congregations-concerning-onanism). (ed.)

1067 Resolutions: The sin of the man in the preceding case is commonly called Onanism. It takes its name from Onan, second son of the Patriarch Judah, who after his brother Her had died was compelled according to custom to marry his widow Tamar, so that he might raise up seed to his brother; but entering to the wife of his brother, he poured the seed onto the earth, lest children be born in the name of his brother. And therefore the Lord struck him because he did a detestable thing. Gen. 38:9, 10. Voluntary Onanism is always a mortal sin, as being against nature; and therefore it can never be licit for spouses.

The wife can be excused from sin if for a grave cause she renders the debt to an onanist husband, provided that interiorly she does not consent to his sin, and exteriorly shows her repugnance by serious admonitions or other signs of displeasure. The wife does not sin by giving internal consent to pleasure when she can permit the conjugal act to an onanist husband, provided that she does not give assent to the sin of the man. The reason is that since she by no means sins by permitting an act of this kind, neither does she sin by admitting the pleasure coming from it, although she foreknows that the man will not perfect the copulation; for that act is in itself honorable and licit for the woman, and it is not through her that it is not perfected in the due manner.

But if the woman in that act has not inseminated, as is commonly said by the ancient theologians, she cannot after copulation excite herself to insemination, namely if the man withdraws without having performed insemination in the due vessel. For that act on the part of the woman is ordered by nature only to generative copulation. Therefore in the case it would be true pollution on the part of the woman, as it is on the part of the man. Likewise the man cannot excite himself by touches to insemination outside the due vessel, if the woman has already inseminated and has withdrawn from copulation without having waited for the man's insemination. The reason is the same, because such an act would be manifest pollution on the part of the man. L. 919.

Hence likewise it must consequently be said with the same St. Alphonsus, l.c., that the man cannot withdraw from copulation before he inseminates, if in it the wife has already inseminated or is in probable danger of inseminating. The reason is that otherwise that act of the woman would not attain the end intended by nature. "Vaginal washings, which women use for preserving the cleanliness of the genitals, are not to be done unless at least twelve hours after copulation, because otherwise the seed is lost with the emission of the washing employed, or life is killed and then lost, according to the nature of the washing." Antonelli, vol. 2, p. 186, n. 378. But, as far as time is concerned, a shorter time also suffices so that generation is not actually impeded.

The print's appendix has more on this paragraph: [Decisions of the Sacred Congregations Concerning Onanism](/manuals/bucceroni/decisions-of-the-sacred-congregations-concerning-onanism). (ed.)

1068 "Can a spouse prohibited from asking by reason of a vow, or of affinity, or of spiritual kinship contracted after marriage, ever licitly demand the debt? The doctors commonly admit this if danger of incontinence is present in the other spouse. Indeed they say that then he is bound to ask, because this obligation arises from the institution itself of marriage. Likewise St. Thomas, IV Sent., d. 38, q. 1, a. 3, q. 2, ad 4, etc., also commonly admit that an impeded spouse can ask if the other asks interpretatively, namely when the woman, as St. Thomas says, is modest, and the man senses her will concerning the rendering of the debt. For then the impeded spouse can offer himself, because then it is rather rendering than asking." L. 930. Nevertheless as regards a spouse who, apart from necessity, baptized his own offspring, the opinion which denies that he is prohibited from asking the debt is sufficiently probable, and several grave doctors hold it, as the same Holy Doctor says, 150. But as regards a vow, it can be invalidated directly or indirectly by the spouse; indeed after the marriage has been made, without the consent of the spouse whose liberty of asking is restricted, it is judged illicit.

1069 "But is it lawful for an impeded spouse to ask if he himself is in danger of incontinence? Viguerius, etc., affirms, especially if he were impeded by reason of affinity or spiritual kinship, and a dispensation could not conveniently be had, and there would be danger in delay, because ecclesiastical law does not oblige in so great a danger. But Sanchez, etc., deny, because danger of incontinence is a just cause of dispensing, but not of coeundum. But the first opinion with respect to an impediment imposed by the Church does not seem improbable to me, if truly a dispensation cannot be obtained shortly, and there is great danger in delay." L. 930. Concerning spiritual kinship, cf. here 1068.

1070 "Is it lawful for an excommunicated spouse, although vitandus, to ask the debt, and to ask from one excommunicated, although vitandus? That it is lawful for a spouse to ask from an excommunicated person is certain from C. Quoniam multos 103, causa 11, q. 3. But is it also lawful for the excommunicated person to ask?... Commonly and more truly they affirm.... The reason is that ecclesiastical law does not oblige with so great a danger, in which the excommunicated person would indeed be if he could not be separated from the other spouse, as in fact he cannot, and could not ask." L. 931; C. Inter alia, de Sent. exc.

1071 "Is a spouse bound to render the debt to one insane or drunk? Busembaum, etc., most commonly and more probably deny. The reason is that although such persons retain dominion, nevertheless they are incapable of the use of dominion.... But although there is no obligation of rendering to an insane or drunk spouse, nevertheless it is lawful to render to him or her, as they commonly say, since the use of marriage is per se licit, and the offspring can be educated by the spouse of sound mind, provided the danger of scandal or abortion is absent. Hence it is not lawful to coire with a furiously insane wife, unless it is established that she is sterile." L. 948.

It must be added that those conceived in drunkenness are very easily born inclined to mental alienations, to insanity and scrofula; and alcohol can infect even the ovum itself and the seed. To this is added that the offspring can easily be born dull and deaf-mute. Therefore a spouse is not bound to render to a drunken spouse. Antonelli, vol. 2, p. 205, n. 438.

1072 "Whether and how do spouses sin by coeundum in an unnatural position? The natural position is that the woman be beneath and the man above; for this mode is more apt for the pouring out of the male seed and its reception in the female vessel for procreating offspring. But an unnatural position is if coitus is done otherwise, namely sitting, standing, from the side, or improperly after the manner of animals, or if the man is beneath and the woman above.... Commonly they say that all these modes do not exceed venial fault. The reason is that although some disorder is present... change of position does not impede generation, since the seed of the man is not received into the womb of the woman through infusion or descent, but by attraction, while the womb naturally attracts the male seed to itself." L. 917; St. Thomas, IV Sent., d. 31, at the end, in the exposition of the text. And, as the same St. Alphonsus and St. Thomas have in the places cited, this also is done without any sin if it is done from a just cause; and, on the contrary, it is a grave sin if from experience it were established that, with the natural position changed, the woman retained none of the seed. Cf. 1053.

Change of position is not grave. The reason is that in change of position the end of generation is obtained. For the fecundation of the ovum one spermatozoon alone suffices. But in the ejaculation of seed many thousands are emitted. Therefore when some of the seed penetrates into the vagina, by the proper motion of the spermatozoa these proceed as far as the uterus, the tubes, and the ovaries; all the more because their vitality lasts for several days, and if they meet the ovum, fecundation follows. Moreover, once ejaculation has been completed, and when the man has withdrawn, ordinarily the seed once poured into the vagina is no longer emitted, since then the vaginal walls adhere to each other in such a way that they touch one another, from which there is great difficulty of exit. Antonelli, vol. 2, p. 189, n. 381.

1073 Note: The prudent confessor must beware lest he ask questions about the various modes of sexual congress which are not only useless, but also full of scandal. Hence, if the penitent introduces a doubt about these things, it will be enough for the confessor to know whether complete pollution was made outside the due vessel. If he introduces a doubt, or even if the penitent supplies an occasion of doubting; for no one fails to see that questions of this kind, in so slippery a matter, are never to be asked unless manifest necessity is present. L. 917.

1074 "Is it lawful for spouses to coire during pregnancy? It is common that this is not mortal unless danger of abortion is present... St. Thomas, IV Sent., d. 31, at the end, in the exposition of the text.... Commonly such danger is not present.... And therefore spouses are not to be troubled with importunate questions.... But whether, apart from danger of abortion, it is a venial fault? St. Antoninus, etc., affirm. Sanchez, etc., deny, because nowhere is it held to be forbidden per se.... In order that coitus be licit in marriage, it suffices that the act per se be suitable for generation; but that generation itself does not occur holds itself per accidens. For the rest, the opinion which Pontius, etc., hold pleases me, namely that coitus with a pregnant woman cannot be excused from venial fault unless there is danger of incontinence or another honorable cause." L. 924. Therefore there is question at least of an uncertain obligation. But an honorable cause can scarcely ever be absent. Moreover, conception does not always coincide with copulation, but often happens after several hours, or days, or even after a week. Hence it cannot be determined from which copulation conception followed. Nor indeed do women themselves, especially in the first days, know their state of pregnancy. Therefore for this reason also they cannot then be prohibited from the use of marriage. But to prevent abortion it would suffice not to repeat copulation several times at the same time, and not to perform it too vehemently and with force. Antonelli, vol. 2, p. 193, n. 394.

Pregnancy is the natural and physiological development of the fetus which occurs when the fecundated ovum descends into the uterus and there settles; pregnancy is then called uterine. But any pregnancy which occurs outside the uterus constitutes a true anomaly and irregularity of physiological pregnancy, which, since it is outside the usual order and the physiological laws, is always the cause of very grave evils for the life of the mother and the fetus. Every pregnancy which has place outside the uterus, wherever the fetus develops, is called extra-uterine, and such fetuses are called extra-uterine or ectopic.

The whole time during which the fetus remains in the uterus is called pregnancy, and it ordinarily lasts for the space of nine months, or about 280 days. The fetus in the uterus is covered by several membranes and lies immersed in a certain whitish fluid, the amniotic fluid. In birth it is expelled from the uterus by contractions of the muscles of the uterus, which rupture the membranes enveloping the fetus, whereby the amniotic fluid begins to flow. The membranes of the fetus after birth are called the afterbirth.

A probable sign of pregnancy is the suppression of menstruation, when before this the woman had regular menstruation. Yet it must be noted that menstruation can cease also from other causes, and, even during pregnancy, can appear once or twice. To this are added changes in the genitals, and partly the size of the abdomen and uterus, which moreover can grow from other causes, a greater secretion of the vagina, and swelling of the breasts, which can also secrete milk.

Extra-uterine pregnancies for the most part end before the time because of the rupture of the membranes enveloping the fetus. Sometimes the fetus continues to complete development, but, as is clear, it cannot be born. In either case the life of the mother is placed in great danger. Extra-uterine pregnancy presupposes the uterus; for the uterus is the necessary way for the passage of sperm. Therefore when the uterus is absent, whether from birth or through a surgical operation, ectopic pregnancy is impossible. Antonelli, vol. 1, p. 142 ff.

The print's appendix has more on this paragraph: [Intercourse with a Pregnant Woman](/manuals/bucceroni/intercourse-with-a-pregnant-woman). (ed.)

1075 "Is it illicit to coire during the period of purification after birth? There are three opinions. The first says that it is mortal from the final chapter of Dist. 5. The second opinion says there is no sin.... Because, as they say, uncleanness of this kind is only material, not moral. The third opinion, more probable and more common,... says that it is venial, but not per se mortal. It is venial because such coitus contains some indecency. Hence, unless an honorable cause excuses, namely danger of incontinence, or of discord, or another similar cause, it cannot be excused from every fault. But it is not mortal, speaking per se, because such indecency does not seem so great that it induces mortal fault.... Per se, for sometimes it could be mortal if from intercourse grave illness or a notable aggravation of illness were imminent."

L. 926. But the disposition of the cited final chapter has either fallen into desuetude, or concerns fittingness, not precept. But even light fault is only an opinion. Yet this must be noted: that in the first two weeks it can very gravely harm the woman. But in the other two following weeks the danger of so grave a harm is diminished. Generally, therefore, only after six weeks is the woman bound to render, when all danger then ceases. Therefore account must be taken in this matter of probable harm. After this time has passed, the puerperal period has its end, and menstruations again appear, which indicate that the woman is now fit for a new pregnancy. Menstruations, however, appear much later if the woman herself nurses her infant. Antonelli, vol. 2, p. 195, nn. 399, 400, 401.

1076 "Is it lawful to ask the debt during nursing? Most commonly they affirm.... The reason is that no law prohibiting it exists." L. 911. Nor indeed is there any danger that the milk will be infected and corrupted.

Once nursing has begun, unless something impedes, it lasts for eighteen or twenty-four months. The secretion of milk suspends congestion of the uterus, or menstruation. If nursing is not done by the mother when she is able to nurse, not a few inconveniences follow, even grave ones for the mother and infant. For the breasts, since they cannot secrete the milk already prepared, exercise great action upon the uterus, which then acquires an easy disposition for contracting grave diseases. Yet there can be several physiological causes which impede the mother from nursing, e.g., great weakness on her part and various morbid affections, concerning which a physician must be consulted. Antonelli, vol. 1, p. 2, On the Fifth Precept, chap. 7.

During the time of nursing menstruation is suspended, and therefore it must be concluded that the time of nursing is less apt for a new fecundation. Yet this can still be had, and sometimes is had, and then the milk gradually diminishes until it ceases altogether. Antonelli, vol. 1, pp. 144-145; vol. 2, p. 196, n. 403.

1077 "Is it lawful for spouses to coire during menstruation? During an extraordinary flow it is certain that it is lawful both to render and to ask... from St. Thomas, IV Sent., d. 32, q. un., a. 2, q. 2.... But during the time of the natural flow there are three opinions. The first condemns it as mortal, and this is held by the same St. Thomas, l.c., q. 3, ad 1.... The second opinion says that it lacks all fault.... The reason is that today this is prohibited by no law.... Although there is then an easy danger of frustrating the seed, nevertheless in order to make coitus honorable it is not required that generation follow from it, but it suffices that that coitus per se be apt for generation, granted that per accidens the seed is scattered, as happens in access to a pregnant or sterile woman.... The third opinion, most common and more probable, says that coitus during menstruation is not mortal, but is not excused from venial fault. That it is not mortal is proved by the reason adduced for the second opinion. But that it is venial is proved because such intercourse... involves a certain shamefulness and disorder, since... coitus then is less fitting for the end of generation. But Navarre, Paludanus, etc., agree that there is no sin in coiring at such a time if some cause is present which makes that shamefulness honorable, namely for avoiding discord, or incontinence, in oneself or in the other, or other similar things.... But in the case in which no cause is present, can and must a menstruating wife render the debt if the husband, once admonished, refuses to desist? Paludanus, etc., affirm. But more probably it must be denied.... The reason is that since the fault, even venial, holds itself on the part of the act, more probably the spouse is not bound, nor can she licitly render the debt." L. 925.

But practically, when the husband asks, scarcely, or not even scarcely, is a cause absent for the wife by which she may render. And St. Thomas himself, Suppl., q. 44, a. 4, says: "If the husband does not desist from asking, the wife must render the debt to the one asking." But the reason adduced by the Holy Doctor for the third opinion is opposed to the opinions of more recent physiological science, since during menstruation the woman is per se more apt for generation.

For the monthly flow of this kind is nothing other than a flow of blood, which flows more abundantly to the uterus when the release of some mature ovum from the ovary occurs. With the aforesaid flow, the organs become erect, the small veins of the uterus are distended, and more or less abundant blood drips forth and goes out through the genitals. Hence the aforesaid flow is a sign of ovulation; but its absence is a sign neither of impotence nor of sterility. For many women conceive without such a flow; and after it has ceased, even after a long time, it again appears. During a flow of this kind there is only danger of some local irritation for the woman, which can be lighter or graver according as that flow is more or less lasting and morbid. Regularly it lasts for two or three days. It begins from puberty, and around the forty-fifth to fiftieth year of age it usually ceases.

And in this matter it is now established as a principle that a woman can be fecundated at any time which intervenes from one menstruation to another, and sometimes cannot be fecundated in the times which are commonly held more apt for fecundation, such as the time which precedes or follows ovulation and the release of ova, and therefore menstruation. For the matter is not certain. And there are many causes which can change the time of maturation and release of ova, among which is coitus itself and the excitation of the genitals. Antonelli, Pastoral Medicine, ed. 2, part 1, chap. 15, nn. 219, 224. "Copulation during menstruation can bring many inconveniences to the health of the woman, and especially grave hemorrhages." Antonelli, vol. 2, pp. 190-191, nn. 387, 388. And if there is question of an extraordinary flow, it can be greatly feared that copulation will very much aggravate the disease. Hence, speaking per se, to perform copulation can be light or grave from this head. Antonelli, l.c., p. 191, n. 390.

1078 "Is the conjugal act illicit on feast days, fast days, or Rogation days? It is common that rendering the debt is not then forbidden, with St. Thomas, Suppl., q. 64, a. 9.... But is it forbidden to ask? The first opinion affirms, and this is held by St. Thomas, l.c., a. 7, etc. Yet this is under venial fault, as St. Thomas says there, a. 8, with others, not under mortal fault, as some improbably hold.... But the second, more common opinion denies that it is illicit.... The reason is that this is held to be forbidden by no law." L. 923. Hence it is also deduced that there is no reason why use of this kind should be prohibited during Advent or Lent. Cf. 603.

1079 "Are shameful touches and looks mortal between spouses on account of pleasure alone, without order to copulation? The common and truer opinion denies it.... The reason is that the conjugal state, just as it makes copulation honorable, so also makes touches and looks of this kind honorable. (Otherwise it would be exposed to very many dangers and scruples.) But just as pleasure sought in copulation does not exceed venial fault, so also in these touches and looks." L. 933. In truth, since incomplete acts of this kind are of themselves referable to the complete and perfect act, since this is licit for spouses, the former cannot per se be illicit for the same persons. L. 932, 933. A fortiori, acts of this kind are per se free from fault, whether they are less honorable or simply dishonorable, if they are immediately referred to copulation. For then they are a certain preparation for and beginning of copulation. Therefore, apart from the crime of voluntary pollution outside the vessel or of sodomy, nothing is done against the good of marriage. But the light fault which can be present in acts of this kind is easily excused by ends intrinsic to marriage itself or other extrinsic ends, e.g., because they are suitable for fostering affection or for calming concupiscence.

1080 What if spouses foresee that pollution will follow from these shameful acts in themselves or in the other? The resolution depends on the intrinsic nature of the act, on the manner in which it is exercised, on the cause, and on the other circumstances. For there is question of the voluntary in its cause; therefore if the act is such, or at least is exercised in such a way, that per se and proximately it influences pollution, and no just cause is present, there is certainly grave sin. But otherwise, if the act is such, and is exercised in such a way, with due caution applied for preventing it, that pollution, if it follows, follows only per accidens, and there is a just cause.

Hence St. Alphonsus, after relating three opinions concerning the proposed question, says: "I think it more probable that it must be said that shameful acts between spouses with danger of pollution, both in the one asking and in the one rendering, are mortal; unless they are had so that the spouses excite themselves to copulation to follow proximately, because since they have a right to copulation, they also have a right to such acts, although pollution per accidens should precede copulation. But I also judge modest acts to be mortal if they are done with danger of pollution in oneself or in the other, in the case in which they are had for pleasure alone, or even for a slight cause; otherwise if for a grave cause, for instance if sometimes there is an urgent cause of showing signs of affection, for fostering love, or so that a spouse may avert suspicion from the other that he himself is inclined toward another person. Sanchez, etc., probably say that in the one rendering, even immodest touches, unless they are such that they seem to be pollution begun, are licit, although danger of pollution is present in either one, because then the one rendering applies himself to a licit thing to which he is bound by reason of the right of the one asking, who although he sins, nevertheless does not lose the right, since the fault holds itself on the part of the person." L. 934; Sanchez, book 9, disp. 45. Indeed St. Alphonsus himself, book 3, n. 484, says: "The common and more probable opinion teaches that pollution is not mortal unless it proceeds from a cause per se mortal in the genus of lust." And in book 3, n. 483, he says: "Yet exception is made if the aforesaid actions (gravely influencing pollution) are placed from a cause necessary, useful, or fitting for soul or body; for then pollutions proceeding from them, even foreseen, are not sins, provided that consent, or danger of it, is absent."

1081 "Is it always mortal if a man places his private parts in the mouth of his wife? Sanchez, Bossius, and Perez deny it, provided danger of pollution is absent. But Sporer, Tamburini, Diana, and Fagundez more truly affirm it; both because in this act... there is proximate danger of pollution, and because this per se seems to be a new species of lust against nature, called by some irrumation. For whenever another vessel is sought by a man besides the natural vessel instituted for copulation, there seems to be a new species of lust." L. 935.

1082 "Are the shameful touches which a spouse has with himself or herself, the other being absent, and apart from danger of pollution, mortal? The first opinion denies it.... The reason is that touches of this kind are made honorable by the conjugal state itself, since by their nature they are ordered to copulation; and therefore, apart from danger of pollution, they cannot be gravely illicit in a spouse, although he could not consummate copulation at present. But the second opinion, more probable, and altogether to be recommended in practice, affirms it.... The reason is both because a spouse does not have a right per se over his own body, but only per accidens, namely only so that he can dispose himself for copulation..., and because touches of the private parts, when they are done lingeringly and with commotion of the spirits, per se tend to pollution and are proximately connected with its danger." L. 936. And from the very reason of the second opinion, the first opinion rather certainly appears more probable.

1083 "Is morose delectation in a spouse concerning copulation had or to be had, which nevertheless could not be had at present, mortal? The first opinion affirms it.... The reason is that such delectation is, as it were, pollution begun.... But the second, more common opinion... says that such delectation is not mortal if danger of pollution is absent, but only venial. It is venial because it lacks the due end, since it cannot be ordered to present copulation. But it is not mortal because delectation takes its goodness or malice from the object, and since copulation is licit for married persons, delight in it cannot be gravely illicit. And St. Thomas expressly favors this in De Malo, q. 15, a. 2, ad 17.... And Sporer admits this, even if venereal delectation is had, arising from commotion of the spirits. Finally the third opinion... distinguishes and says that if the delectation is without commotion of the spirits it will not be mortal; otherwise, if with commotion and titillation of the parts." L. 937.

It is indeed a grave sin if that delectation is proximately joined with danger of pollution; otherwise, however, if the danger of pollution is not proximately joined with that delectation. But this proximate danger of pollution, speaking per se, is not had according to the Holy Doctor from any commotion whatsoever of the spirits and alteration of the parts, but from a vehement and graver commotion of the spirits. But St. Thomas, in the place cited by St. Alphonsus, says: "Delectations in goodness and malice follow the pleasurable operations; and therefore, just as carnal union is not a mortal sin for one married, but is a mortal sin for one not married, a similar difference also exists concerning delectation and consent in delectation. For consent in delectation cannot be a graver sin than consent in the act, as is clear through Augustine."

But in truth this argument proves not only that consent in delectation (for this is what morose delectation means) is not mortal, but that it is not even a venial sin. Namely, it cannot be illicit to take delight in a licit thing, that is, to take delight with rational delectation; and similarly neither desire concerning future copulation nor approval concerning past copulation is per se illicit, because approval and desire of a licit thing cannot be illicit. L., book 5, nn. 23, 24, 25.

Therefore for spouses all those things are illicit which have the nature of pollution, or which by their nature contain its proximate danger. Hence several cases can be resolved which can occur from an abnormal state of the spouses. Sanchez, book 7, disp. 102, n. 6 ff.


On Censures


I. On the Nature of Censure

1084 What is censure? It is a medicinal spiritual penalty by which a baptized man, delinquent and contumacious, is deprived by ecclesiastical power of the use of certain spiritual goods. Penalty: i.e., chiefly of the external forum. Therefore only those can impose censure who have jurisdiction in the external forum. Spiritual: because it consists in a certain removal of spiritual goods; it is from spiritual or ecclesiastical power; for a spiritual good; and obliging in conscience. Medicinal: for it is properly imposed for this end, as a medicine for preventing sins not yet admitted and curing those admitted, namely so that one may not sin, and if he has sinned may return to better fruit. C. Cum medicinalis 1, de Sent. exc., in VI.

Hence, in order that a censure truly be imposed by way of censure, and not generally by way of penalty, it is necessary that it not be imposed in perpetuity, nor at the discretion of the one imposing it, but it must be imposed simply, so that as soon as the guilty person has amended himself he can be absolved; for when the disease ceases, the medicine ceases. Baptized man: for one who has not been baptized is not subject to the power of the Church. But he must be capable of reason and a subject: for one who is incapable of fault is not liable to penalty; and the power of jurisdiction, of which censure is an act, is exercised only upon subjects.

He must also be some determinate person, and not a moral person, which can indeed be deprived of the rights by which it enjoys, but cannot be struck with penalties and censures so that it may repent, since it has only a moral existence. Yet the individual persons of a moral body can be punished with censures. Cf. Schmalzgrueber, n. 44-46. But Cardinals and Bishops are not liable to censures issued by the law itself unless they are expressly included, except for excommunication; likewise those not yet pubescent, except in the case of violation of the enclosure of nuns. C. Apostolicae Sedis. But by a special privilege legitimately introduced in the course of time, kings and queens cannot be bound by censure except by the Pope. By ecclesiastical power: for a penalty cannot be imposed except by one having power, and spiritual penalty pertains to spiritual power.

Of the use of certain spiritual goods: therefore censures do not take away the goods themselves, nor power or rights to them, but only the use of them from the guilty person, until he has returned to better fruit. C. Ex litteris 11, de Const. But it deprives him of the use of those goods which are in the power of the Church, such as public prayers, administration of the sacraments, offering of sacrifice, ecclesiastical burial, etc. Therefore it does not deprive him of merely internal goods, e.g., the sacramental character, the power of order, nor of proper and private goods, e.g., faith, hope, charity, etc. And if sometimes it deprives him of human intercourse, this is done only secondarily. E.M.

1085 What is the division of censures? According to the various goods of whose use censure deprives one, it is threefold, namely excommunication, suspension, and interdict. Excommunication and interdict touch all; suspension touches only clerics. Excommunication has the force only of censure, or medicinal penalty. Therefore it cannot be imposed upon a moral person. C. Romana 5, de Sent. exc., in VI; Suarez, disp. 18, sec. 2, n. 3. But suspension and interdict can be imposed also by way of mere penalty, or in vindication of fault, and by way of mere privation, which holds even without fault, and therefore both the guilty and the innocent. Hence suspension and interdict can be imposed for a merely past delict which has no successive continuance, without any preceding threat or warning, without any expressed cause, in perpetuity, or for a determinate time, or at the good pleasure of the one who imposed it. Likewise they can be imposed upon moral persons, e.g., a chapter, a city, etc., and with respect to the innocent they have the nature of mere privation. Violation of a censure imposed by way of censure brings irregularity if a cleric violates it by exercising an order; not likewise one imposed by way of penalty, unless something else has been specially provided by law.

Some censures are issued by law; others by man. The former are imposed by way of law, the latter by way of mandate or sentence. An example of the former kind is the censures contained in the constitution Apostolicae Sedis, and the censures contained in episcopal statutes. An example of the latter is if a Bishop, without judicial process, issues a mandate, or if a judge, after judicial process has been instituted, issues a sentence against an abductor, that he restore the abducted person to liberty within three days, otherwise he incurs excommunication. Suarez, disp. 3, sec. 1, n. 2. A censure issued by law still perseveres after the death of the author; not likewise one issued by man. Yet one who incurs the latter is held by it everywhere until he is absolved from it. Episcopal censures issued in synod are held as censures by way of law and, when the Bishop has died, they endure; but those issued outside synod are held as censures by way of simple statute, and when the Bishop has died, they cease. L. 6.

Likewise some censures are latae sententiae; others are ferendae sententiae. They are latae sententiae if they are established as to be incurred by the very fact by which someone acts against the law. They are ferendae sententiae if they are to be inflicted by the sentence of a judge. Therefore censures are ferendae sententiae if the words of the law require the ministry of a judge, or the action of another, for incurring the censure, e.g., if it is said: it is prescribed under penalty of excommunication; he will be excommunicated, etc. But they are latae sententiae if the words of the law do not include a condemnatory sentence, or at least a declaratory sentence of the crime, e.g., one doing such things is by that very fact, by the law itself, excommunicated.

1086 What is required on the part of sin for incurring censures? It is required that it be mortal, for censure is a very grave penalty which consequently presupposes mortal fault. Hence they must be imposed soberly and with great circumspection. Council of Trent, sess. 25, chap. 3, de Ref.; Benedict XIV, De Synodo, book 10, chap. 2. Therefore, unless there is question of some light censure, or at least one for a brief time, which is imposed because of light fault, censures of excommunication, suspension, and interdict, as they are ordinarily imposed, can in no way be imposed for light faults. L. 30; Schmalzgrueber, book 5, title 39, n. 59; Suarez, disp. 4, sec. 6, n. 12; Lugo, De Iustitia et Iure, disp. 16, n. 61; Lessius, book 2, chap. 12, n. 54; Sanchez, in Decal., book 7, chap. 21, nn. 28, 29.

The sin must be external; for the Church judges in the external forum, to which censures pertain, not in the internal forum. Not only must the sin be exterior, but also grave in the nature of the external act. Therefore one who is excused from grave fault either as regards the internal act or at least as regards the external act is also excused from censure. It must be a sin consummated by deed, because penal laws are of strict interpretation. Namely, the sin must be complete in its own genus according to the proper meaning of the words which are contained in the precept or law. Schmalzgrueber, l.c., n. 64. It is required that the sin not be merely past, because censure is a medicinal penalty, which therefore cannot be imposed on those who have already returned to better fruit. Merely past; for if a past delict, such as theft, detraction, etc., has a successive continuance, censure can be imposed because of it, once it has first been denounced to the guilty person, unless he obeys the mandate to restore what was taken away, to repair reputation, etc., within a definite time. Merely past: namely, if the censure is truly imposed by way of censure, or medicinal penalty, and not by way of mere vindictive penalty. Therefore a superior who wishes to punish some sin with censure must first threaten this censure. L. 54. Finally contumacy is required. For by censures contumacy against the law of the Church is punished, and indeed against the Church threatening censure to the contumacious. C. Pia 1, de Except., in VI; C. Statuimus 3, de Sent. exc., in VI. Contumacy is from despising; hence it is contempt of censure. Therefore for incurring censure it is necessary that the censure first have already been imposed, either by way of general law, or by particular precept at least denounced as to be incurred unless the precept is obeyed. Hence if someone withdraws from contumacy before he actually incurs the censure to be incurred once the effect has followed, he by no means incurs it afterwards when the effect follows. Withdraws from contumacy, namely by confession, or sorrow, or retraction of the will, and in the way in which he can he tries to impede the effect, although the revocation cannot become known to him to whom perhaps he gave the command or counsel. L. 31, 39, 40; book 7, nn. 368, 373; book 6, n. 600.

1087 Is warning required beforehand for incurring censure? R. Affirmatively. The reason is that censure is imposed because of actual contumacy and disobedience. But one who has not been warned by the one imposing the censure is not rebellious and disobedient to him. Therefore. Hence among the doctors it is commonly received that a censure with no warning at all first given is regularly null. Now as regards a censure issued by law by way of law, or issued by man by way of mandate, the law itself and the mandate itself warn. Yet if the delict is occult, for declaring a censure incurred, citation of the guilty person is certainly needed; otherwise the sentence will be null and void. But if the censure is not contained in a law or mandate, then it is necessary to threaten it, or it is necessary to warn the guilty person, and indeed a threefold warning is needed, although this does not pertain to validity; or one for three, with the space of at least two days observed between them, or between this and the sentence the space of at least six days. But warning must be made to the guilty person before witnesses, and it is customarily and must be done in writing, but it is valid by living voice. Although a censure imposed without writing is valid, nevertheless, because this is grave, if it has been imposed orally, it is presumed to be penalty rather than censure.

If the censure has already been threatened by law, if indeed there is question of a censure ferendae sententiae, whether a new warning is needed is disputed: some affirm it, and it is more equitable, because censures of this kind are for the most part unknown; others deny it, and it is more probable, because the law itself warns sufficiently. C. Reprehensibilis 26, de Appellationib., etc.; C. Cum medicinalis 1, de Sent. excomm., in VI; L. 22, 51, 65, 317; St. Thomas, Suppl., q. 21, a. 3.

1088 Who can impose censures? By ordinary law, every and only ecclesiastical superior having ecclesiastical jurisdiction in the external or contentious forum can impose censure, whether ordinary or delegated, namely the Pope and a General Council with respect to all the faithful; Cardinals in the churches of their titles; Primates and Archbishops, both in their own dioceses and in the dioceses of suffragans during the time of visitation, and also when there is question of a case brought to their tribunal, because then they have jurisdiction over the suffragans; Bishops in their dioceses, provided they have been elected and confirmed, although not consecrated; Legates of the Apostolic See in the provinces of their legation; Vicars General of Bishops, for they constitute one tribunal with the Bishops themselves; the Chapter, when the see is vacant and before the election of the Capitular Vicar, who afterwards enjoys such power exclusively; abbots, generals, provincials, rectors, conventual priors, guardians, etc., of religious orders with respect to religious subject to themselves; and all those to whom that power is specially committed by delegation from the aforesaid persons.

Therefore by common law both lay persons and all women, even abbesses, are excluded from this power, both ordinary and delegated. Likewise parish priests, since they do not have ordinary jurisdiction in the external forum, but only administration for the right ordering of the parish, do not have this faculty. As regards delegated power, this ceases with the death of the one delegating, when there is question of a case of justice, unless the case has already been begun by the delegate at least through citation. But one delegated to impose censures cannot subdelegate another, unless he has had express permission from the one delegating, or unless he is delegated at least for any causes whatsoever, or by the Roman Pontiff. CC. Perniciosa 1, Cum ab Ecclesiarum 3, Pastoralis 11, sec. Praeterea, Conquerente 16, Grave gerimus 19, de Off. iud. ord.; C. Cum Episcopus 7, e.t., in VI; C. Transmissam 15, de Elect.; C. Si pro debilitate, de Off. Deleg.; CC. Cum in Ecclesiis 10, His quae 11, de Maior. et obed.; C. Ea quae final, de Statu Monach.; C. Quaerenti 20, de Verbor. signific.; C. Cum medicinalis 1, de Sent. exc., in VI; St. Thomas, Suppl., q. 22, aa. 1, 2; Schmalzgrueber, nn. 3, 12-21, 40; Engel, nn. 12-15; Pichler, Ius Canonicum, book 5, title 39, nn. 4, 5; Lugo, Resp. Mor., book 6, disp. 6; E.M.

1089 What is required so that an ecclesiastical superior can impose censures? It is required: 1. That he be possessed of reason; indeed that he have the intention of binding him against whom he imposes the censure. The reason is that to impose censure is an act of jurisdiction, which has its whole force from the interior will. 2. That he have jurisdiction free as regards its use. Hence an excommunicated, suspended, heretical, or schismatic Bishop cannot impose censures; the same is to be said of his vicar. Yet an occult heretic or excommunicated person validly imposes censures, although illicitly, because for the public good, unless he is to be avoided, the Church preserves jurisdiction for him. Indeed there are not lacking those, and it seems today the common opinion, who hold that even one publicly excommunicated validly imposes censures if he has not been denounced by name, or if he is not a public striker of a cleric from the Extravagant of Martin V, Ad evitanda, where it is sanctioned that a tolerated excommunicated person is not to be avoided in those things which pertain to public office, nor even by those who know this. L. 12; St. Thomas, Suppl., q. 22, a. 3. 3. That the one imposing censure act freely, not under compulsion. But whether a censure imposed from grave fear is valid, some deny, others more truly affirm: because an act done from grave fear is of itself valid unless it is invalidated by special positive law. But a censure imposed from fear is not invalidated by positive law. Therefore. Schmalzgrueber, n. 23; L. 12; E.M.

1090 Can a Bishop impose censures if he is outside the diocese? R. Negatively. For no one can exercise contentious jurisdiction in another's territory. Yet the following cases are excepted: 1. If the censure is imposed not by way of sentence, but by way of precept or statute, for preventing future crimes. 2. If the censure is imposed by way of sentence which nevertheless does not need cognizance of the case and judicial commotion, either because the contumacy is manifest, or because the case has already been known in his own territory. If it needs judicial commotion, it is necessary that permission be given by the Ordinary of the place and that the parties consent; for no one unwilling can be drawn outside his own territory. 3. If the Bishop has been unjustly expelled from his own territory, for then permission sought from the Ordinary of the place suffices, although not obtained. C. Novit 7, de Off. leg.; Clementine, single chapter, de For. comp.

1091 Can a Bishop existing in his own diocese impose censure on a subject existing outside the diocese? A Bishop, existing in his own diocese, can bind by censures through sentence a subject existing in another diocese, both for a crime committed in his own diocese and also if the subject commits a delict outside the diocese, but there is question of a matter which is in it, as if clerics who do not come to the synod are excommunicated. Nor indeed does it stand in the way that citation cannot be made outside the territory; for then it suffices that the guilty person be cited in his own house or in a public place. Likewise if a Bishop by special precept prohibited some delict to someone under censure, the absent person incurs this censure. For the precept is personal. Therefore, since a subject outside the territory is bound by the precept, he is also bound by the censure. Thus St. Alphonsus, n. 23, who calls the denying opinion probable when someone commits a delict outside the territory of the one administering law, and adds: But it is certain from C. Ut animarum 2, de Const., in VI, that if the Bishop has previously given no precept to the subject under penalty of censure, he cannot punish him with censure if he commits a delict in another diocese. And the same must be said if he commits a delict in an exempt place, because in that place he remains as if he were in a place outside the diocese, from C. Cum Episcopus 7, de Off. ord., in VI; C. Volentes 1, de Priv., ibid.; Clementine Archiepiscopo 2, e.t.

Through sentence or special precept: for if the prohibition has been made by territorial statute, a censure imposed on delinquents does not affect one existing outside the territory of the one establishing the censure, as is expressly decided in C. Ut animarum 2, de Const., in VI. But regular prelates can bind their subjects with censures in whatever place they exist, because their jurisdiction is more personal than territorial. L. 20; Engel, n. 31; La Croix, book 7, n. 28; Pichler, Ius Canonicum, book 7, title 39, n. 6.

1092 Can a Bishop bind by censure another's subject committing a delict in his diocese? Pilgrims probably, according to Lugo and others, do not incur censures issued by the special law of some place; for they are exempt from the very obligation of observing the laws of that place. But if there is question of censures issued by man through sentence, they can indeed be bound by censures by the Bishop of the place after they have committed a delict in that place by violating common law, and not only the law of his diocese, and after the Bishop has cited them, yet only if that common law prescribes or prohibits something under excommunication and other penalties to be inflicted by an ecclesiastical judge; for then by reason of the delict the pilgrim obtains the forum of the Bishop of that place in which he committed the delict. But if the Bishop himself by his own authority threatens excommunication against one violating the common law, e.g., stealing, not restoring, etc., the excommunication is null. For the immediate delict because of which excommunication is imposed is the contumacy and disobedience of a subject disobeying the Bishop who prohibits theft or prescribes restitution under censure. But the Bishop can neither command a pilgrim who is not a subject, nor consequently impose a special sentence on him as one not subject. Yet others, with Engel and La Croix, contradict this opinion, because just as laws can be imposed by which pilgrims are bound, e.g., concerning not carrying arms, so censure can be added to those laws, and such a pilgrim by reason of the delict becomes subject to such a Bishop. Hence at least he can, as an inhabitant and stranger, be restrained by censures by the office of the judge, C. final, de For. comp. La Croix, book 7, n. 32; Engel, nn. 35, 112; Schmalzgrueber, nn. 47-48; L. 19, 26, 27; book 6, n. 591; Lugo, Resp. Mor., book 6, disp. 22; Laymann, chap. 4, nn. 5, 6.

1093 Can Bishops impose censures on regulars? R. Affirmatively, if they are not exempt; for then they are subject to episcopal laws and censures in plainly the same way as other clerics. Moreover, if they have the Bishop as their proper prelate, they can be bound by censures by him just as other regulars by their proper superiors. Sanchez, in Decal., book 6, chap. 1, n. 11; Schmalzgrueber, book 3, title 35, nn. 61, 62.

Affirmatively, if they are exempt and commit a delict concerning those things in which, by force of canons and Constitutions, they are subject to the jurisdiction of Bishops. And in such a case Bishops proceed not by ordinary but by delegated power. S.C.C., February 17, 1632; Benedict XIV, De Synodo, book 9, chap. 16, n. 5; book 7, chap. 41, n. 5; Barbosa, De Off. et Potest. Episc., part 3, alleg. 105, n. 14 ff. Negatively, if the discussion concerns those regulars who in this matter enjoy special exemption. For a twofold exemption of regulars, or immunity from the censures of Bishops, must be distinguished. The first proceeds from this, that regulars in certain things are exempt from the jurisdiction of Ordinaries, and therefore as regards these things they cannot be punished either by censures or by other penalties. Yet since in other things they are subject to Bishops, when they commit delicts in these matters they can be punished by them, even by censures. But the other proceeds from this, that certain regulars enjoy a special privilege, namely Mendicants and Religious of the Society of Jesus, so that they cannot be punished by Bishops with censures, although they can be punished with other penalties if they commit delicts in those very things in which they are subject to the Ordinaries of places. The case from the constitution Inscrutabili of Gregory XV is excepted, namely "if in churches of others, which are not of their orders, without the license of the Bishop; and in their own churches or those of their orders, without having sought his blessing, or while he contradicts, they presume to preach." Innocent X, Brief Cum sicut accepimus, May 14, 1653, declaring another case in the cited constitution Inscrutabili of Gregory XV, added a case, namely that of hearing confessions. A third case must also be added concerning the form and habit of sacred images from the constitution Sacramenta of Urban VIII, March 15, 1642.

1094 Does ignorance excuse from incurring censure? Invincible ignorance, whether of fact, of law, or of penalty, i.e., of the censure attached, excuses from incurring it. For contumacy is lacking. Here forgetfulness and inadvertence operate the same as ignorance. Ignorance that is vincible and lightly culpable, or even gravely culpable if it is not crass or supine, also excuses from incurring censure; otherwise if it is crass and supine, from C. final, de Const., in VI, where it is said, "we do not wish the ignorant to be bound, when nevertheless their ignorance has not been crass or supine." But whether there is truly given gravely culpable ignorance which nevertheless is not crass or supine is disputed. Commonly they deny it; yet many affirm it, because for crass ignorance a certain highest negligence is required, and negligence can be gravely culpable although it is not the highest.

A fortiori affected ignorance, whether of fact, of law, or of penalty, does not excuse from incurring censure. Vincible ignorance that is gravely culpable, whether it is crass or supine, or, probably, even affected, excuses from incurring censure if in the Decree there is a clause: whoever does this knowingly, deliberately, rashly; whoever has presumed to do this, etc. For one who acts with ignorance of whatever kind surely does not act knowingly. And indeed, from the Holy Office, January 12, 1870, by these words, by rash daring, or from presumption, etc., it is signified that someone committed a delict not while compelled or ignorant, but prudently and knowingly; and moreover it ought not to be wondered that one devoid of every excuse is subject to censure. L. 43-45, 48.

1095 Does grave fear excuse from censure? R. Affirmatively, unless nevertheless observance of the law is necessary for preserving the public good, or violation of it yields to contempt of faith, or of law, or of ecclesiastical power. The reason for the response is that one who commits a delict from fear sins rather from weakness of nature than from contumacy. The reason for the exception is that in the aforesaid cases the obligation even of human law does not cease.

1096 Does an appeal legitimately interposed excuse from censure? R. Affirmatively, namely if it was interposed before the sentence, or after it indeed had been issued, but while the day from which, or the condition under which, it was issued, is pending. Likewise it ceases if, while the day or condition is pending, one ceases to be superior and the other ceases to be subject. But if the censure has already been issued absolutely, appeal does not suspend it, whence canonists say that the appeal is devolutive, not suspensive. Yet recourse to the Holy See is always given against its injustice. L. 63-65; Suarez, disp. 3, sec. 4, n. 10 ff.; sec. 5, n. 2; sec. 15, n. 18 ff.; Lugo, Resp. Mor., book 2, disp. 6.

1097 Is one to be judged to have incurred censure who doubts whether he has incurred it? In a doubt of fact and in a doubt about the existence of the law, one is excused from incurring censure; not likewise in a doubt about the justice of the law, namely whether the censure is just. The first reason is that in doubt the condition of the possessor is better. But one who doubts whether by his act he has incurred censure possesses the right of using spiritual goods. Therefore he is not to be deprived of his right. Therefore. The second reason is that favors are to be enlarged and odious things restricted. Therefore a law inducing a doubtful penalty is to be taken in the more benign part; for penalty is odious. Therefore. The third reason is that in a doubt of justice, presumption favors the superior. When someone doubts whether he has been absolved from a censure which he incurred, in the external forum judgment must be made in favor of the censure, or bond, from C. Sicut 39, de Sent. exc., and therefore absolution must be sought. Likewise in the internal forum absolution must be sought, lest perhaps one become deprived of the goods of the Church. Lugo, De Poenit., disp. 20, n. 18; Sanchez, in Decal., book 1, chap. 10, nn. 55, 56; St. Thomas, Quodlibet 4, a. 14; L. 32, 39, 67, 68.

1098 Is one bound by censure who knows it to be manifestly unjust? One is not bound by censure who knows it to be certainly unjust, whether because of a false presumption of fact, or because legal forms were omitted, or because the limits of jurisdiction were exceeded. Therefore he is not bound to observe it publicly, except by reason of scandal, if this is present. L. 68; St. Thomas, Suppl., q. 21, a. 4; Laymann, chap. 6, nn. 2-4; Schmalzgrueber, nn. 89-94; Engel, nn. 103-113; Lugo, De Iustitia et Iure, disp. 37, n. 188.

1099 Can someone be bound by several censures at the same time? Because of one and the same delict only one censure is incurred out of several perhaps imposed by one and the same legislator, namely that by which the others are eminently comprehended. Thus, e.g., those usurping goods pertaining to ecclesiastical persons by reason of their churches are bound only by the excommunication reserved to the Roman Pontiff, and not also by the Tridentine excommunication. Because of one and the same delict someone can indeed incur several censures imposed by different legislators, by the Bishop of the benefice and by the Bishop of domicile, by the Roman Pontiff and by the Ordinary of the place; e.g., if clerics violating the enclosure of nuns are punished by suspension in an episcopal Statute, they would also be liable to the excommunication simply reserved to the Roman Pontiff through the constitution Apostolicae Sedis. Because of the same delict repeated, and because of diverse delicts, someone can incur several censures, namely the same one several times, and several diverse ones, of the same or of a different nature. And here it must be noted that if the censure is reserved to the Pontiff, through this reservation the faculty of reserving the same censure to themselves then seems to have been taken away from inferior Prelates.

1100 What is to be said generally about absolution from censures? "Absolution signifies an act of justice in which some case, or judgment, is terminated in favor of the guilty person.... But dispensation is an act of grace or mercy... by which something is relaxed from the common law in favor of someone." Thesaurus, De Poenis, part 1, chap. 20. For releasing a censure, absolution imparted by a legitimate judge or superior is necessary; and if the guilty person has ceased from his contumacy, justice itself requires that he be absolved from the censure.

And a censure cannot be released in another way, although satisfaction has already been made, if it was owed, and amendment has followed, except for censures imposed for a definite time: for when that has ended, they cease; and those which were imposed at the good pleasure of the one imposing them also cease when he has died, or when his right has been dissolved. This is established from C. Qua fronte 25, de Appell.; C. Ex litteris 11, de Const.; C. Cum desideres 15, de Sent. exc.; C. Relatum 37, ibid.; proposition 44 condemned by Alexander VII; L. 122. Absolution of this kind can be given by an ecclesiastical superior, or by his delegate, even if he is not a priest. And although the penalties of censure are especially of the external forum, absolution from them can nevertheless be given in the internal forum of conscience, as long as they have not been brought to the external forum; this is established by common doctrine and practice.

Absolution from censures, as removing an impediment, must be given first under grave obligation before absolution from sins; yet if it is given afterwards, it is valid; and if the penitent receiving this has not sinned gravely, the absolution from sins also is valid. But since it is not established that the penitent is bound by censure, it is prefaced only as a precaution. And from these things it is clear that absolution from censures is entirely distinct from absolution from sins, and one can stand without the other. St. Thomas, Suppl., q. 24, a. 2, ad 2; Laymann, chap. 7, n. 1; Schmalzgrueber, nn. 107, 111; E.M. 952.

1101 Who can absolve from the various censures? From a censure, whether issued by man by way of precept or by particular sentence, or reserved by law, only these can absolve: 1. the one who imposed the censure; 2. his superior; 3. his successor; 4. another delegated by one of these. The reason is that it belongs to the one to absolve to whom it belongs to bind. L. 63; Laymann, chap. 7; Schmalzgrueber, nn. 85-93, 97; St. Thomas, Suppl., q. 24, a. 1. A censure issued by man by way of precept or by particular sentence: for censures issued by man, but by way of statute or general sentence, according to the more probable opinion are equated with those issued by law which are not reserved. L. 73; Schmalzgrueber, 94; Engel, n. 124. From censures which are such less properly, namely those imposed until a certain day, in perpetuity, or at the good pleasure of the superior, only he or another having special faculty can absolve: since, although they are not expressly reserved, they are nevertheless implicitly reserved from their very nature. Cf. Suarez, disp. 29, sec. 1, n. 16.

Any confessor can absolve from censures issued by law and by no means reserved to the Pope or Bishop, both for the internal forum and for the external forum, C. Nuper 29, de Sent. exc.; formula of absolution in the Roman Ritual; Struggl, 29; St. Thomas, Suppl., q. 24, a. 1; L. 69-71, 126, 322, 339; book 1, n. 191; Schmalzgrueber, nn. 95, 96. "Yet in order that someone can use the absolution publicly, it is necessary that it be publicly established.... But in order that it be judged publicly established, it is enough that it be publicly established that he was confessed... to one having power... provided that the satisfaction which was necessary has also been publicly exhibited." Suarez, disp. 7, sec. 5, n. 29.

For this is required, although the censure has not been juridically denounced, for preventing scandal, and so that it be established that he has withdrawn from his contumacy and has returned to obedience to the Church. Cf. Leo XIII, Monita pro Iubilaeo for the year 1900, Singulares, Kalends of November, 1899, sec. 8 ff.

From Trent, sess. 24, C. Liceat 6, and from the constitution Apostolicae Sedis, paragraph Firmam, Bishops can, in the forum of conscience, absolve from occult cases and censures reserved to the Supreme Pontiff, except those which are reserved in a special manner. The Capitular Vicar also enjoys this power, S.C.C., December 3, 1632. Bishops can also delegate this Tridentine faculty generally to some priest, provided that they expressly specify it; for special deputation is required from Trent. And they can absolve even pilgrims, since they become subjects by submitting themselves in the forum of conscience. But by this faculty Bishops cannot absolve from occult cases reserved by other Bishops. S.C.C., January 24, 1711; November 20, 1712; Benedict XIV, constitution Pias Christi, August 21, 1752.

But those cases are reputed occult which have not been proved in judgment and can still be concealed in the neighborhood in some way, as if it is known only to a few discreet persons, e.g., five or six, or if the fact appears doubtful. Probably a crime public in one place can be absolved by a Bishop in another place where it is occult, provided there is no fear that it will easily be made public where it is occult. Likewise an occult crime can be absolved by a Bishop, whether it is materially occult, because the committed delict is publicly unknown, or formally occult, namely because although the crime is known, nevertheless it is unknown that a censure is attached to it. L. 76, 78; book 1, appendix II, de Privil., n. 29 ff.; book 6, nn. 294, 593, 594.

That regular prelates by force of their privileges, as regards their subjects, 1. cannot absolve from censures imposed by the constitution Apostolicae Sedis, whether reserved in a special manner or simply to the Roman Pontiff; but 2. can absolve from censures reserved to Bishops, even if occult; and 3. as regards the faculty of the same prelates for absolving their subjects from censures reserved to the Roman Pontiff which are not contained in the aforesaid Constitution and which pertain to internal government, nothing has been innovated by the same Constitution; 4. regulars impeded from going to Rome cannot be absolved by their regular superiors from censures contained in that Constitution and reserved to the Supreme Pontiff, but must have recourse to the Holy See for the necessary faculties, was declared in the Holy Office, March 22, 1881. Synod of the Diocese of Ostia and Velletri, Rome, 1892, p. 122.

Those confessors who have the Pagella of the Sacred Penitentiary can also absolve from several censures, even reserved ones. Cf. the aforesaid Pagella.

Finally, as to who can absolve from papal cases and censures in the article of death and in the case of impediment from going to Rome, and how, cf. 773, 797, 799, 800.

1102 What special circumstances of absolution from censures are to be noted? Various circumstances of absolution from censures to be noted are declared in the following propositions. An absent and unwilling person can be absolved from censures. For absolution from censures is not sacramental, but a mere relaxation of a bond imposed by the Church, which can also be pronounced upon the absent and unwilling. But this is not licit without grave cause. L. 117, 130; St. Thomas, Suppl., q. 24, a. 2. One who is bound by several censures can be absolved from one, the others being left, because there is no necessary connection among them. C. Cum pro causa 27, de Sent. exc.; L. 118, 131; St. Thomas, q. 24, a. 3. Absolution extorted by force or grave fear unjustly inflicted is not valid, from C. single chapter, de His quae vi, etc., in VI; L. 119. The same is to be said if it is given by error concerning the motive cause. C. Offic. 42, de Sent. exc.; Schmalzgrueber, nn. 99, 100, 102; Thesaurus, De Poenis, part 1, chaps. 22-24.

1103 Absolution cannot be given unless first, where there was need, the one to be absolved has repaired scandal, satisfied the injured party, or, if he cannot, has furnished suitable security, or unless he has sworn or promised that he will make satisfaction as soon as he can; and, if the crime is among the more atrocious, or there is question of striking clerics, that he will never relapse into it. But oath and pledge-security pertain to the external forum. As regards the internal forum, a simple and sincere promise suffices concerning making satisfaction, standing by the mandates of the Church, etc. C. Porro 7, de Sent. exc.; C. Per tuas 40, 10, 11, ibid.; C. Qua fronte 25, de Appell.; C. Odoardus 3, de Solut.; C. Ex parte 23, de Verb. sign.; Sacred Penitentiary, July 5, 1857. But when the Pontiff gives faculty of absolving "the party having been satisfied," whether this clause is always added as a condition sine qua non, some probably affirm, others probably deny. L. 121, 129; Schmalzgrueber, nn. 100, 101; Roman Ritual, de Absol. ab excomm.; the warnings cited at n. 1101.

1104 Absolution can be given both absolutely and conditionally. Likewise absolution can be given with reincidentia, i.e., so that the absolved person, unless he performs something, for instance unless he has restored after such a time, falls back into the same censure by that very fact. Reincidentia is either by law or by man. It is by man only when it is added by the express will of the superior; but by law when it is contained in clear law. For we are in odious matters. Moreover the censure into which the absolved person is going to fall back is a new censure in number, although of the same species. Therefore reincidentia cannot be added to absolution except by one who has power of imposing censure, and it is not incurred without new fault and contumacy. L. 86, 87, 123-125; Laymann, chap. 7, n. 8; Lugo, De Poenit., disp. 20, nn. 213-214.

1105 For validly absolving from censures, no determinate formula is prescribed in law. Therefore the will of the superior manifested by a sensible sign suffices, so that it becomes known to the other. Schmalzgrueber, n. 98. And although it can be given by the fact itself, speaking per se, nevertheless from the law it does not seem to be presumed that it was given thus. Cf. Clementine Si summus 4, de Sent. exc.; C. Si aliquando 41, e.t.; C. In praesentia 46, ibid.; Schmalzgrueber, nn. 77, 389; St. Raymond de Penyafort, Summa, book 3, de Sententiis Praecepti, etc., sec. 36. For licitly absolving in the sacramental forum, the formula must be used which is contained in the formula itself of sacramental absolution, and the same is used in the internal forum of conscience outside the sacrament. But in the external forum the formula prescribed in the Roman Ritual and Pontifical, and in C. A nobis 28, de Sent. exc., must be used. For solemn and public absolution, as described in the Ritual, the mandate of the Bishop is needed, who is accustomed to prescribe this only when there was scandal of the whole community; and the other solemnities of law must be observed.

And thus, if there is question of an enormous crime, before absolution the delinquent must swear, unless perhaps he is not yet pubescent, that he will not relapse further into such a crime. C. Ex tenore 10; C. De cetero 11, de Sent. exc.; Roman Ritual, de Absol. ab excomm. One who has power of absolving in the forum of conscience from a censure can do this also outside Confession, except in a jubilee, in which it must be given in the sacramental forum. Benedict XIV, constitution Inter praeteritos, sec. 63.

Absolution given in the external forum also benefits in the internal forum; given in the internal forum it benefits the tolerated even in the external forum, but it does not prevent action from being taken against them according to the norm of law; not likewise those to be avoided, when this is licit, as in a Jubilee and in the article of death. Benedict XIV, constitution Inter praeteritos, sec. 61. L. 70, 116, 126-129; book 6, n. 536; Laymann, part 2, chap. 6; Pichler, book 5, title 39, n. 13; Roman Ritual, de Absol. ab excomm.


II. On Excommunication

1106 What is excommunication, and how many kinds are there? Excommunication is a censure through which someone is deprived of communion with the Church. "It is a penalty, the gravest which the Church can inflict, and in itself it contains by force the other censures of suspension and interdict, as those which deprive one not so fully, but only partially, of the goods of the Church, or of their use." Pichler, book 4, title 39, n. 23. An excommunicated person who, after legitimate warnings, has not repented, and has grown filthy in excommunication for a year, or has persevered obstinately, incurs suspicion of heresy, because he seems to despise the authority of the Church. Council of Trent, sess. 25, chap. 3, de Ref. It is twofold: one is minor, the other major. This major excommunication is evident in two ways. For one is that by which someone is an excommunicated tolerated person, whom the faithful are not bound to avoid; the other is that by which someone is an excommunicated person not tolerated, whom they are bound to avoid.

1107 What is to be said about an excommunicated tolerated person? As regards an excommunicated tolerated person, by canon law it is forbidden to anyone, even one secretly excommunicated, to communicate with others both in divine and in human things. But the faithful can communicate with him both in human and in divine things, even without necessity, although they are not bound to. Hence spiritual things, such as sacraments, can licitly be given to an excommunicated person; likewise sacraments can licitly be sought from an excommunicated person, even without necessity, precisely by force of excommunication; for if he is in mortal sin, a just cause is required. Therefore indirectly it has also been granted to an excommunicated person that he may be able to communicate without sin with those by whom he is asked. The same is to be said of one suspended and one interdicted, as regards those matters in which it is forbidden to communicate with them. Constitution of Martin V in the Council of Constance, Ad evitanda; Schmalzgrueber, nn. 121-125; L. 135, 138-140, 160.

1108 What is to be said about an excommunicated person to be avoided? Only two excommunicated persons to be avoided are reckoned. The first is anyone excommunicated by name who at the same time has been specially and publicly denounced. By name, i.e., with the name expressed by words or indubitable signs, so that he cannot be confused with another. Hence we are not bound to avoid heretics, e.g., even if it is publicly known that they are excommunicated by law. Specially denounced, i.e., not denounced generally, but also denounced by name. Hence if it is said: We excommunicate Peter the arsonist and his accomplices, only Peter is to be avoided, but not the others, although they are publicly known; for the sentence as regards them is only general, and not special against a certain person. Publicly denounced, i.e., the denunciation must be made in a public place, according to the usage of the region. But here it must be noted that although it suffices that one excommunicated by law be denounced only as such, so that he is now to be avoided, nevertheless it does not suffice if the guilty person is declared by sentence only to have committed the crime to which excommunication is attached; rather, the excommunication itself must be denounced by the judge. The second is a notorious striker of a cleric. Notorious, i.e., according to St. Alphonsus, not only by notoriety of law, but also by notoriety of fact, at least commonly or ordinarily speaking. By notoriety of law: namely, that it is known either by sentence of the judge, or by confession of the guilty person in judgment, or by sufficient judicial deposition. By notoriety of fact: namely, that it is really known to many, so that the fact can no longer be hidden by any evasion. Otherwise the fact could always be excused by some favorable consideration. Hence probably the striker of a cleric, notorious in one place, is not to be avoided in another where he is not notorious. And the same is to be said of the former case, i.e., of one excommunicated by name and already publicly denounced in some place, who is entirely unknown in another place. And "unless at least it is publicly established by the fact itself that the striker advertently willed (knew and contemned) to incur the censure, he is probably never to be avoided" before the very sentence of the judge specially denouncing him. L. 144. This is established from the constitution of the Council of Constance, Ad evitanda; Holy Office, January 9, 1884.

L. 134, 146; Diana, tome 5, tract 1, de Excommunic., resolution 50, nn. 4, 5; Lugo, Resp. Mor., book 2, disp. 5; Laymann, chap. 4; Ferraris, Bibliotheca, v. Excomm., art. 9, nn. 5, 7; E.M.

1109 What is to be said about minor excommunication? Minor excommunication deprives one per se only of the passive use, or reception, of the sacraments, and consequently of passive election to benefices and dignities of the Church. C. Si quem 59, de Sent. exc.; C. A nobis 2, de Except.; C. Si celebrat 10, de Cler. exc. min. It was incurred for only one cause, namely if someone communicated with an excommunicated person to be avoided, and it could be absolved by any confessor. C. Nuper 29, de Sent. exc. Cf. St. Thomas, Suppl., q. 23, aa. 1, 2; L. 147, 156; Suarez, disp. 24; Laymann, chap. 3, n. 6; Schmalzgrueber, nn. 198-211. Minor excommunication today has been removed by the constitution Apostolicae Sedis.

Thus the Holy Office, December 5, 1883, Leo XIII approving and fully confirming. Yet this does not prevent "a Bishop (even at present) from being able, in penalty of some crime, to forbid someone by name the passive use of the sacraments, or at least of Communion." L. 148. But because of communication with an excommunicated person, in certain peculiar cases major excommunication, suspension, and interdict are now incurred. Constitution Apostolicae Sedis, art. 16 and 17 of Excommunications reserved simply to the Roman Pontiff, art. 1 of Excommunications reserved to no one, art. 6 of Suspensions, and art. 2 of Interdicts. Holy Office, January 9, 1884. Synod of the Diocese of Albano, year 1880, appendix n. 10, sec. XI, n. 3; Pichler, nn. 34, 35; E.M.

1110 What is to be said about major excommunication? Major excommunication has the following effects. It deprives one of receiving and of the passive use of the sacraments. C. A nobis 28, de Sent. exc.; C. Cum illorum 32, ibid.; C. Sacris 38, ibid.; C. Si quem 59, ibid.; C. final, de Cler. excomm. ministr. Hence "no excommunicated person, whether tolerated or not, can licitly receive them (but he validly receives them, except penance, unless he approaches in good faith) under mortal sin, unless invincible ignorance, fear of death, infamy, loss of goods, etc., excuses, because censure does not oblige with so great rigor." L. 158. Schmalzgrueber, nn. 146-153; Pichler, n. 29; Coninck, dub. 5.

1111 It deprives, at least the non-tolerated, of the common suffrages and prayers of the Church, namely those which are made in the name of the Church by her ministers; likewise it deprives one of the fruit of indulgences. Common suffrages and prayers of the Church: therefore it does not deprive one of private suffrages and prayers, namely those which are made in one's own name. "Hence not only any private person, but even a priest can pray as a private person for the excommunicated, even in public prayers and the sacred rite; indeed, he can offer the action of sacrificing insofar as it depends on the private merit of the one operating, or remember him in particular in the Memento. This is certain with St. Thomas." L. 162. At least the non-tolerated, because, as the same Holy Doctor teaches, probably sacrifices, etc., can be offered for an excommunicated tolerated person even in the name of the Church. "The reason is that favorable laws are to be understood with every amplitude; therefore, while it was granted to the faithful to communicate with tolerated persons, it was also granted to offer public prayers for them; for to communicate also imports this, etc." L. 164. CC. cited; Schmalzgrueber, nn. 126, 134-139; Pichler, nn. 29, 33; Coninck, dub. 6; Engel, n. 38; Laymann, chap. 1, n. 4; Salmanticenses, tract 10, chap. 3, n. 56; Suarez, disp. 9, secs. 4, 5; St. Thomas, III, q. 82, a. 7, ad 3; Suppl., q. 21, a. 1, ad 2; a. 3. Cf. 610.

1112 It deprives one of the active use, or administration, of the sacraments. C. Latores 4, de Cler. excomm. ministr.; C. final, ibid. Administration: for a non-tolerated person this is altogether illicit, except in the case of extreme necessity or grave inconvenience; nevertheless he validly confers the sacraments, except penance, which requires jurisdiction, and of this he lacks, unless there is common error of fact, or there is question of the article of death. But for an excommunicated tolerated person, it is sometimes licit, namely if he does not thrust himself in, but the faithful demand and ask; and thus he can celebrate if he is a pastor whose subjects are bound to hear Mass and there is no other who celebrates, for they are tolerated for the favor of the faithful, not in their own favor. Hence he also validly administers penance, since he is not deprived of jurisdiction; for this is expedient for the usefulness of the faithful. L. 165-170; St. Thomas, III, q. 64, a. 9; Schmalzgrueber, nn. 144-146; Laymann, chap. 2, n. 5; Ithur., case 42.

1113 It deprives one of the use of divine offices, so that an excommunicated person, whether to be avoided or tolerated, not only lacks their fruit, but also under mortal sin cannot celebrate them or assist at them in a notable part, so that morally he is judged to communicate with others, unless ignorance or necessity of avoiding scandal excuses. Although the same law applies to those to be avoided and to those tolerated, nevertheless as regards the latter, since today there is scarcely a confessor who keeps an excommunicated person away from the divine offices and there is no excommunicated person who thinks that he must abstain from the divine offices, the rigor of the law in this matter seems to some to have been tempered. Similarly others sin who participate with an excommunicated person to be avoided by assisting at divine things with him, e.g., at the same Mass; and although this sin from its genus is mortal, nevertheless from smallness of matter it is venial, as if only a small part of the Mass, e.g., only up to the Gospel, is heard with him.

1114 Moreover, by divine offices are understood the sacrifice of the Mass, public prayer, procession, chanting of the hours, blessing of oil, water, candles, palms, ashes, and the other things annexed to the clerical order by the institution of Christ or of the Church, which are done publicly and solemnly with proper ornaments, excepting a sermon. L. n. 177. Hence an excommunicated person, whether tolerated or to be avoided, can also, during the time when divine things are not celebrated, enter the church to pray privately, and separately from others in a distinct chapel, and even in the same chapel where others pray, pray privately, because by praying privately he by no means communicates with others. Indeed, although from C. Excommunicatos 17, q. 3, c. 11, it is forbidden for an excommunicated person to communicate with others even in private prayer, nevertheless, scandal and contempt set aside, it does not seem to be grave matter to use him as a companion for privately reciting the office, just as for saying the Rosary. One obliged to the canonical hours is not free from reciting them. But in reciting them he must not say Dominus vobiscum, but Domine, exaudi orationem meam, because that formula imports a certain salutation to the people; whence otherwise he would sin venially. L. 173-178; Schmalzgrueber, nn. 131-133, 178; Pichler, l.c.

1115 Now if an excommunicated person assists at divine offices and is to be avoided, and when warned does not wish to withdraw from the Church, clerics are bound to expel him if they can; or, if they cannot, or if a graver inconvenience is feared, to cease from the office; otherwise they sin gravely. If the sacrifice of the Mass is being celebrated, the celebrant, if the Canon has not yet been begun, must break off the Mass; if he has begun, he can, with the others departing, continue the sacred rite or break it off, because of the probability of each opinion; if he has consecrated, he must, with only the minister remaining, proceed up to and including Communion, and complete the remaining things in the sacristy or another decent place. But the excommunicated person must be expelled by the work of lay persons if they are present; but if they are lacking, clerics also must expel him. As regards those assisting, some more probably say that they also sin gravely unless some necessity or smallness of matter excuses; others not improbably say that this communication of those standing by does not exceed venial fault, because such communication seems too remote and accidental, unless they themselves are also the cause that the excommunicated person is present. But the common doctrine is that if those standing by hear another Mass different from that which the excommunicated person hears, neither they nor the celebrant are bound to withdraw, because then there is no formal communication. C. Veniens 16; C. Significavit 18; C. Nuper 29; C. Responso 43, de Sent. exc.; Clementine Gravis 2, e.t.; Laymann, chap. 2, n. 6; Engel, nn. 57, 59; Pichler, n. 33.

1116 It deprives one of the conferral of a benefice, or ecclesiastical dignity having jurisdiction; and this conferral made to an excommunicated person, such as presentation, election, institution, confirmation, is null, and this even if the excommunication is unknown; for although ignorance can excuse from fault, it nevertheless does not supply the defect of a condition required for the validity of the act. For a benefice is given because of the office. But an excommunicated person, whether to be avoided or tolerated, is incapable of exercising office; for he cannot communicate in office. C. Postulatis 7; C. final, de Cler. exc. Hence he cannot make the fruits his own. But he is not deprived of another benefice already obtained, nor before the sentence of a judge is he bound to restore the fruits, if by himself or by another he fulfilled its burdens. For penalties requiring action on the part of the delinquent always need the sentence of a judge, at least declaratory. L. 179-183; book 1, nn. 148-149; Schmalzgrueber, nn. 147-162; Engel, nn. 60, 61. It also deprives one of Apostolic Rescripts. An excommunicated person is incapable by the law itself of obtaining these rescripts both of grace and of justice, which consequently will be null. C. Dilectus 26, de Rescriptis; C. Ipso iure 1, e.t., in VI. Except unless they were granted knowingly, motu proprio, or after absolution from censures was prefaced, as is customary; which will also have to be understood concerning the conferral of a benefice, if in the concession there is a clause of absolution from censures. Pichler, n. 29; Coninck, dub. 9, 10; L. 180, 182; Laymann, chap. 2, nn. 7-12. Likewise the minor Rescripts of the Holy See are valid, although obtained by excommunicated persons, for the forum of conscience only. Sacred Penitentiary, September 9, 1898, A.S.S., vol. 35, p. 754; E.M.

Several, not improbably, deny that a tolerated person is incapable of obtaining benefices. Cf. Commentary, n. 103, 5.

From the constitution Vacante Sede Apostolica, for the effect of electing the Supreme Pontiff no Cardinal can be impeded from active or passive election by force of any excommunication, suspension, interdict, or other ecclesiastical penalty, which meanwhile all remain suspended. Sec. 29.

With those things observed which are prescribed by the constitution Sapienti consilio, "graces and dispensations granted by the Holy See, even to those entangled in censure, are ratified and legitimate, unless there is question of those who are excommunicated by name, or likewise by name struck by the Holy See with the penalty of suspension from divine things." Order to be observed in the Roman Curia, September 29, 1908, part 2, chap. 3.

1117 It deprives one of forensic communication, or every act pertaining to judgment, both in the ecclesiastical forum and, per se, also in the civil forum. C. Decernimus 8, de Sent. exc., in VI. Per se: for today it has no place in the civil forum. Hence an excommunicated person cannot be judge, advocate, procurator, plaintiff, notary, witness, tutor, curator, executor of a will, etc. But one must distinguish between an excommunicated person tolerated and one to be avoided. An excommunicated tolerated person is deprived by the very fact of no forensic communication, whence he acts validly if he uses it, and also licitly if he is required. But he can be juridically repelled by exception, both by adversaries and by the judge. But an excommunicated person to be avoided acts illicitly; yet he can except, appeal, and defend himself. Besides, the sentence of a judge to be avoided is not only illicit but invalid, since he lacks jurisdiction. C. Ad probandum 24, de Sent. et re iud.; C. Cum inter 5, de Except.; C. Pia consideratione 1, ibid. Moreover he cannot licitly enter contracts or make a will, although he does so validly, even when he institutes an excommunicated person as heir.

1118 It deprives one of ecclesiastical jurisdiction. C. Ad probandum 24, de Sent. et re iud.; C. Romana 1, de Suppl. negl. praelat., in VI; C. Romana 1, de Offic. vicar., in VI; C. Si is cui 10, de Off. deleg., in VI. But the reason is that the exercise of jurisdiction is the principal communication with the faithful. Hence an excommunicated person to be avoided would absolve, elect to benefices, etc., both illicitly and invalidly. But an excommunicated tolerated person, even a notorious one, also a heretic from a sect and a schismatic, validly exercises jurisdiction, but acts illicitly, unless either from a grave cause, or when asked, he exercises acts of jurisdiction; in which cases he is excused from mortal sin even while administering the sacraments. Illicitly; but his acts can be annulled through exception, by sentence of a judge. L. 185; Ithur., case 42; Laymann, chap. 2, n. 13; Schmalzgrueber, nn. 163-166; Pichler, l.c.; Coninck, dub. 10; Lugo, De Iustitia et Iure, disp. 37, n. 6 ff.

The crime of simony in the election of the Supreme Pontiff is subject to a most special excommunication; nevertheless the aforesaid simoniacal election is not invalid. Pius X.

Constitution Vacante Sede, December 25, 1904, secs. 51-79.

1119 It deprives one of ecclesiastical burial, namely that which is done in a sacred place destined for the burial of the faithful. Hence an excommunicated person to be avoided and one tolerated cannot be buried in a sacred place, and if they have been buried in a sacred place, they must be extracted from it. But this difference intervenes between one to be avoided and one tolerated: 1. if each, when dying, has given signs of repentance, the tolerated person can be buried in a sacred place, although it is fitting that he first be absolved from excommunication. Indeed a tolerated person, if he is occult, can certainly be buried in a sacred place; if known, he can still probably be buried in a sacred place, because if it is licit to communicate with them while living, it is also licit to communicate with them when dead, and because in practice, especially at present, several scandals are thus avoided. 2. If an excommunicated person to be avoided has been buried in a sacred place, that place is judged polluted by such contact and must be expiated; but if an excommunicated tolerated person has been buried in a sacred place, the sacred place is not judged polluted, and therefore does not need expiation. C. Sacris 12, de Sepult.; Pichler, n. 29; Coninck, dub. 8; L. 186, 187.

1120 It deprives one of civil society, which involves five things: mouth, prayer, greeting, communion, table. Therefore excommunicated persons cannot live together with other faithful, cohabit, converse, transact business, etc. This deprivation of civil association is to be understood only for those to be avoided; for tolerated persons, by today's custom, no longer sin by communicating with the faithful in civil matters, even if they have not been asked by them. Sacred Penitentiary, July 5, 1867. In civil matters: for in divine matters they can communicate only when asked. Pichler, l.c.

1121 Moreover, there are grave causes in which it is sometimes lawful to communicate even with one not tolerated. C. Si vere 34, de Sent. exc. These causes are: 1. Useful, i.e., usefulness whether spiritual or temporal, both of the excommunicated person himself and of another. 2. Law, i.e., the matrimonial bond, unless the spouses are separated by divorce; or this excommunication is because of doubt about the validity of the marriage; or also the other spouse is excommunicated because of heresy. But whether someone can communicate even in divine things with an excommunicated spouse, there is a twofold opinion. The first affirms; the second, truer, denies. 3. Humble, i.e., the state of subjection. Hence children, even emancipated and adoptive, grandchildren, great-grandchildren, and relatives by affinity in the same kind, can communicate with a parent. Likewise male and female servants can communicate with a master, if they were in service before the excommunication; religious with a prelate; soldiers with an excommunicated commander. And conversely parents, husbands, masters can communicate with excommunicated children, wives, and household servants. But this communication does not extend also to divine things, unless that communication is necessary for furnishing due service. Hence servants licitly accompany their master to Mass, and licitly, if commanded, minister to an excommunicated person celebrating, or recite the office with him, if by force of service they are bound to this. 4. Unknown matter, i.e., ignorance whether of law or of fact, both invincible and also quite probably vincible and crass. 5. Necessity, i.e., grave necessity whether of soul, of body, or of temporal goods; whether of the one communicating, or of the excommunicated person, or of others. For the laws of the Church of themselves do not oblige with grave inconvenience. C. Responsio 43, de Sent. exc.; C. Inter alia 31, ibid.; C. Si vere 35, ibid.; C. Cum voluntate 54, ibid.; C. Quoniam multos 103, c. 11, q. 3; Schmalzgrueber, nn. 183-194; Pichler, n. 32; St. Thomas, Suppl., q. 23, a. 1; Engel, nn. 47-52; L. 200-206.

1122 Now Os, "mouth," means conversations, letters, and generally signs of benevolence, such as sending or accepting gifts, etc. But whether it is lawful to show signs of civility to an excommunicated person: the first opinion denies it, and it is probable; the second opinion, also probable, affirms it, provided that those signs, such as rising, uncovering the head, yielding place, are done so that a mark of discourtesy or the indignation of the excommunicated person may be avoided, and are not shown as signs of friendship or communication. Orare, "to pray," is any communication in divine things, e.g., to assist at Mass or at public offices of the church, concerning which above, or communication in private prayer. Vale, "greeting," comprehends all salutations shown by word or another sign for the sake of honor, unless these are done for avoiding harm and the indignation of the excommunicated person himself. Hence it is probably lawful to return the greeting of an excommunicated person; for returning a greeting is not an exhibition of honor, but rather the payment of a debt and merely an act of civility. But it seems more probable that it is not lawful to write back to an excommunicated person, according to St.

Alphonsus, who cannot acquiesce in the opposite opinion, "because writing back seems to be true communication." Communio, "communion," comprehends every contract, which nevertheless is valid if it is made, and every society, and therefore cohabitation and cooperation. Mensa, "table," comprehends banquets, yet by way of society and commerce, such as is certainly not had if by chance you fall into the same journey, lodging, table, indeed bed. L. 188-195; St. Thomas, Suppl., q. 21, a. 1; Laymann, chap. 2, nn. 16, 17; Schmalzgrueber, n. 177; Pichler, l.c., n. 31; Coninck, dub. 12.

1123 Is it grave to violate excommunication? Communication in divine things is judged mortal, unless smallness of matter, grave harm, custom, or the fact that they communicate only privately excuses. Cf. 1114, 1120. But although they sin, nevertheless neither the excommunicated person communicating with others nor others communicating with him incur any penalty, except in the cases already indicated. Cf. 1109. Communication in civil matters, contempt set aside but without just cause, is only venial. But this is understood, speaking per se and abstracting from contrary custom, which excuses tolerated persons from every sin; and therefore it still applies as regards those to be avoided. Holy Office, August 2, 1893. But whether frequently and continuously communicating in civil matters is again, speaking per se, mortal: there is a twofold probable opinion, one affirming, the other denying.

Finally communication in a criminal crime, i.e., in the same crime or contumacy because of which excommunication was imposed, is a mortal sin. It would be so, e.g., if, after excommunication imposed because of theft, someone still communicated with the excommunicated person in order to furnish counsel or help to him so that he would not restore those things. But the penalty of excommunication is incurred because of this communication in the case indicated in the constitution Apostolicae Sedis, Excommunications reserved simply to the Roman Pontiff, art. 17. C. Significavit 18, de Sent. exc.; St. Thomas, Suppl., q. 23, aa. 2, 3; Quodlibet 11, a. 9; L. 196-199, 207; Laymann, chap. 3, nn. 1-3; Schmalzgrueber, nn. 178-182, 195-197; Pichler, n. 31; Coninck, dub. 14.


III. On Suspension

1124 What is suspension? Suspension is a censure by which a cleric is deprived of the use of ecclesiastical power which he has by reason of order, office, or benefice. Therefore by it a cleric is not deprived of passive reception of the sacraments, nor of common suffrages, etc. Since suspension is a very grave penalty, it cannot licitly be inflicted without warning, whether by writing, and the other formalities of law. Therefore, if a prelate, either without warning first given, or with the cause not expressed, or orally, says: I suspend you, unless it has been issued by way of precept, namely by prescribing something, for instance to dismiss a maidservant within a certain time under penalty of suspension to be incurred by that very fact, it will rather be either a mere penalty or a simple prohibition of celebrating, and not a censure; for it is not presumed that the prelate wished to commit a delict by imposing a censure without previous warning, or without the cause declared, or orally. Cf. 1103. Whence one violating it would be guilty of grave disobedience, yet would not therefore become irregular. L. 317, 318. But imposed upon a community as such, it indeed holds all as regards common offices or benefices; but by no means as regards particular benefices or duties, nor as a censure, but as a privation, and as a certain canonical penalty, and as a particular incapacity of persons for those things. L. 317; Lugo, Resp. Mor., book 1, disp. 18; Schmalzgrueber, n. 45.

Likewise it is not properly a censure if a Bishop, as a precaution, keeps a cleric from the exercise of the sacred ministry, not because he is guilty of crime, or already convicted of or confessed to a crime, but because it is not fitting that holy things be handled by one whom public report reports badly. Cardinal De Luca, Opera, tome 14, annotations to the Sacred Council of Trent, discourse 43, nn. 3, 4; Bonacina, tome 3, de Cens., in part., disp. 3, q. 5, part 1; Pichler, nn. 39, 41, 42.

1125 What is suspension from informed conscience? Suspension can be imposed by the Ordinary from informed conscience, namely from causes known to him, and therefore extrajudicially, with no warning first given and with every appeal removed; nevertheless recourse to the Apostolic See will always remain free. The constant practice now is that only temporary suspension of this kind is permitted, by no means perpetual. S.C.C., April 8, 1848. But whether suspension of this kind can be imposed not only because of an occult crime, but also because of a public delict, is controverted. The affirmative opinion rests chiefly on the Council of Trent, sess. 14, chap. 1, de Ref., whence it is established that the Bishop can "from any cause whatsoever, even because of an occult crime, in whatever way, even extrajudicially, forbid ascent to sacred orders to a cleric, or suspend him from his orders or grades or ecclesiastical dignities." But the denying opinion is established from the Instruction of the Sacred Congregation de Propaganda Fide, October 20, 1884, n. 7; S.C.C., April 26, 1853. This suspension is sustained, even if given orally; nevertheless it is better that it be done in writing. S.C.C., April 8, 1843; September 14, 1782. It can also be imposed by a Capitular Vicar, and in inflicting it this must be expressed, that it is done according to the faculty handed down by Trent. Since suspension of this kind is because of an occult delict, or one somehow past, or, if because of a delict which depends on the future, warning and contumacy are lacking, it does not have the nature of censure. Therefore according to some, one violating this suspension does not incur irregularity. But according to others, and more of them, he incurs it. The S.C.C. embraces this opinion, April 8, 1848; Instruction of the Sacred Congregation de Propaganda Fide cited, October 20, 1884, n. 11. Likewise if suspension is imposed for a definite time, whether one violating it incurs irregularity: some deny, others affirm.

More truly it must be affirmed from C. Cum aeterni 1, de Sent. et re iud., in VI, if nevertheless this is because of a delict not merely past, but at least in some way future; namely if the suspension was imposed by way of precept, statute, or law because of a future crime, or also a past crime having successive continuance. For then it is now for preventing delicts, and not only for punishing past things. Therefore it then truly has the nature also of censure. L. 314; Salmanticenses, tome 10, chap. 5, n. 13; Benedict XIV, De Synodo, book 12, chap. 8, nn. 3-5; Bouix, De Iudiciis, vol. 2, Paris, 1885, p. 310 ff.; A.S.S., vol. 7; vol. 14, p. 299 ff.; E.M.

1126 How does suspension cease? Suspension imposed by way of censure ceases through absolution. But suspension imposed by way of mere spiritual penalty ceases through dispensation or remission of the superior, or also of itself without another declaration of the superior, namely when the appointed time has elapsed or the imposed condition has been fulfilled. If suspension has been imposed by way of censure, the guilty person amended asks by his right that he be absolved. But if it has been imposed by way of penalty, the guilty person can ask by no right that he be released from it, although he has already been corrected and amended. Suspension of this kind by way of penalty is suspension in perpetuity, or for a certain time, e.g., for three years, or until the guilty person has made satisfaction or restored, or at the good pleasure of the See or of the superior; in this last case suspension also ceases when the superior has died or been deposed, etc. "Although suspensions which are imposed as pure penalties ought rather to be removed by dispensation, nevertheless some doctors, observing no distinction, say that every suspension imposed because of a delict, whether in perpetuity or for a certain time, is removed by absolution; which word (of absolution) is also customarily used in the formula of relaxation.... And by the same reason the privilege granted by the Apostolic See to confessors of the Society of Jesus, that, after hearing the confessions of the faithful, they can absolve them in the forum of conscience from any sentences, censures, and ecclesiastical penalties resulting from sins, extends indistinctly to suspensions of law, as Avila signifies." Laymann, chap. 4, n. 4. Indeed in the constitution Apostolicae Sedis, both excommunication and suspension and interdict are comprehended under the common name of censures. L. 322.

1127 How many kinds of suspension are there? One suspension is total, by which a cleric is kept from every ecclesiastical function, and at the same time is deprived of the fruits and administration of a benefice; another is partial, by which he is deprived only of one or the other, wholly or even in part. If this is for a brief time and imposed by man, it can be inflicted for venial fault alone. L. 78, 321. One suspended from order simply is deprived of solemn exercise, or exercise by office, namely in that way in which it cannot be exercised by lay persons, of any order whatsoever, whether major or minor. Yet today lay persons also are accustomed to discharge the functions of minor orders. Hence suspension does not seem to extend as far as minor orders. Nor indeed is one suspended from order deprived of voice in chapter, nor is he prohibited from reciting the hours in choir. Likewise he is by no means deprived of jurisdiction and benefice. Hence he can also validly absolve. Yet others deny this, because it is also an act of order. One suspended from a higher order is not therefore suspended also from a lower order. One suspended from a lower order is not also suspended from a higher, unless the exercise of the higher order is contained in the exercise of the lower order. L. 314. One suspended from jurisdiction simply is deprived of all jurisdiction, both internal and external, but by no means of the exercise of order. Suspension from order holds the suspended person everywhere. Suspension from jurisdiction more truly has no force outside the territory of the one imposing it. One suspended from office simply is understood to be suspended from any office, whether it proceeds from order or from jurisdiction. For office here is every spiritual power. Hence he is deprived of the use both of jurisdiction and of order, or of any ecclesiastical ministry; but he is by no means also held by suspension from benefice. Therefore he will still be able to receive its fruits, if nevertheless, at least through others, he fulfills the offices and burdens of the benefice. This suspension is also called suspension from divine things. C. Medicinalis 1, de Sent. exc., in VI; C. Inter sollicitudines 10, de Purg. Can.; C. Cum aeterni 1, de Sent. et re iud., in VI.

Hence a parish priest suspended from office can neither celebrate Mass, nor preach, nor preside over offices, nor administer sacraments. A canon suspended from divine things, from S.C. Bishops and Regulars, February 29, 1869, cannot receive choral distributions or the remaining emoluments. One suspended from benefice simply is deprived of the fruits and administration of the benefice, but by no means also of the functions of order or office. Yet he is still bound to furnish the burdens and offices of the benefice, and then he can retain the part of the fruits which he would have to give to a substitute, because it would be the stipend of labor. Finally, one suspended from office and benefice together, or simply suspended, unless some limitation is gathered from the adjuncts, is judged totally suspended. Laymann, part 3, chap. 1; L. 315, 316; Schmalzgrueber, nn. 266-269, 290-305; Engel, nn. 74-79.

1128 How does one sin who violates suspension? He sins gravely who, while suspended, exercises an act forbidden to him by the suspension; for he violates the precept of the Church in a grave matter. Indeed, one suspended from sacred order also incurs irregularity (which is incurred because of violation only of suspension from order, and not also from jurisdiction and benefice) if he knowingly and solemnly exercises the office of the same order, outside nevertheless the case of necessity or grave inconvenience. C. Is cui 20, de Sent. exc., in VI; C. Cum aeterni, de Sent. et re iud., in VI. Cf. also Lugo, Resp. Mor., book 2, disp. 10, where he treats the question, "whether an occult suspended person can celebrate without danger of irregularity in order to feed himself and his needy mother." Lightness of matter can also excuse in this matter, both from grave sin and from irregularity, e.g., if he were to exercise a light act of jurisdiction; or were to bless the table; were to exercise sacred order not solemnly, or a non-sacred order, which nevertheless today, as has already been said, since it is also exercised by lay persons, no longer seems to be comprehended by suspension. Moreover, if a suspended tolerated person does not thrust himself into the functions by which he is prohibited through suspension, but is required by others, he in no way sins, nor does he incur irregularity. The matter stands otherwise with one suspended who is not tolerated, one denounced; for outside a most urgent cause, even if he is asked by the faithful, he cannot exercise those offices from which he is suspended. But others are not bound under mortal sin to avoid him, unless they are judged to cooperate in the act from which he is suspended; whence to hear his Mass will not be a sin, if you do not serve, scandal nevertheless being set aside.

1129 Are the acts of a suspended person valid? An act performed by a suspended person is null and void. "This penalty has place only in those things which depend on the Church, such as jurisdiction and benefice; therefore in these things a suspended person, if he administers a benefice and exercises jurisdiction, makes an invalid act, provided that he has been denounced as suspended; because, once denunciation has been made, he is deprived of every kind of power for exercising those acts. Before denunciation he is only impeded from their exercise when he is not required by the faithful; but when he is required by the faithful, he exercises those acts validly and licitly, and therefore it is necessary that he retain jurisdiction." Schmalzgrueber, nn. 309, 306, 308; L. 313. Moreover, "one suspended from benefice, if he thrusts himself into it and receives the fruits, does not indeed become irregular, yet according to the common opinion he loses the benefice by the law itself. C. Cupientes 16, sec. Ceterum, de Elect., in VI." Engel, n. 77. "Therefore, since a beneficed person thus suspended cannot administer the benefice by himself, an economus is customarily given to him, who collects the revenues and applies them by order of the Bishop to pious causes, with necessary support reserved to the suspended person." Schmalzgrueber, n. 308; Pichler, n. 43. Cf. here n. 1116 at the end.

1130 What is suspension from Pontificals? "If a Bishop suspended from Pontificals celebrates Mass solemnly in pontifical attire, it is certain that he sins.... But whether he also incurs irregularity, Angelus, etc., affirm. But Laymann, etc., more probably deny it. The reason is that a Bishop, in sacrificing, does not exercise a substantial act of the episcopal order, but an act of the priestly order, from which he is not suspended; and that the celebration is done with Pontificals holds itself per accidens. But irregularity is not incurred except in the exercise of an act of the prohibited order." L. 314.

1131 What is understood by the name of Pontificals? By the name of Pontificals is understood the authoritative use of Pontifical insignia, namely the miter, pastoral staff, and pallium. Therefore one suspended from Pontificals is consequently repelled from acts of the episcopal order which ought not to be done without the aforesaid insignia, such as conferring the sacrament of confirmation or orders, and consecrating virgins, Churches, and altars. Yet he can celebrate Mass in the manner of other priests, hear Confessions, baptize, indeed also impose censures, confer benefices, and exercise other acts of jurisdiction, since they by no means pertain to Pontificals. Laymann, chap. 1, n. 6; Giraldi, Expos. Iur. Pontif., part 2, sec. 21, note 2, p. 826.

To perform sacred things in pontifical rite belongs to Bishops. But by privilege this is also granted to Protonotaries after the manner of Participants, and to other inferior Prelates, but with more moderate ornament. Pius VII, constitution Decet Rom. Pontif., July 4, 1822.

1132 What are deposition and degradation? Deposition and degradation are usually placed under suspension because of the similarity which they have with it, since each is removal from ecclesiastical order, jurisdiction, and benefice, notwithstanding that the cleric had been ordained under its title or substituted in place of patrimony. Yet they differ far from it, since penalties of this kind proceed still further, and deprive not only of the use of ecclesiastical power but also of the radical right itself, insofar as this can be done, and this in perpetuity; whence they are not censures, but vindictive penalties. They deprive of radical right insofar as by deposition and degradation perpetual incapacity is had for every office and benefice, namely if the deposition is perfect, and not only from office or only from benefice. But if deposition is from office, then consequently it is also from benefice; for a benefice exists because of office. Likewise simple deprivation of benefice is not a censure, but a mere penalty. Once suspension has been removed, by the law itself the suspended person is restored to his office and benefice; but the deposed person needs a new title so that he may be newly placed in it. If deposition casts a cleric down from every office and benefice and clerical dignity, degradation is had; and it is verbal if by the mere sentence of a judge he is cast down from clerical privileges, real if a solemn rite is added by which the insignia of orders are taken away from the cleric, and, when these have been taken away, he is handed over to the secular court. Since penalties of this kind are most grave, they are not incurred before the sentence of a judge. L., book 3, n. 670; book 7, nn. 323, 327; Suarez, De Cens., disp. 13, sect. 2, n. 14; disp. 27, n. 5; Bouix, De Parocho, Paris, 1855, p. 365 ff.; Laymann, part 1, chap. 1, n. 3; part 3, chap. 5; Coninck, disp. 16; Schmalzgrueber, n. 7; Benedict XIV, De Synodo, book 9, chap. 6, n. 3 ff.; constitution Quam grave, August 2, 1757; C. Degradatio 2, de Poenis, in VI; Council of Trent, sess. 13, chap. 4, de Ref.; Roman Pontifical, form of Degradation.


IV. On Interdict

1133 What is interdict? Interdict is a censure by which the use of all divine offices, of some sacraments, and of ecclesiastical burial is prohibited, precisely insofar as it is use. Therefore interdict does not take away jurisdiction. Precisely insofar as it is the use of certain sacred things: because excommunication deprives one of the same use insofar as it is communication with the faithful; but suspension properly impedes not that use of the goods of the faithful, but the exercise of ecclesiastical power. And thus by a general interdict both clerics and lay persons are affected, and by it clerics are indeed prohibited from working sacred things, because these are prohibited in the time of interdict or in an interdicted place, but not as the exercise of sacred ministry. C. Responso 43, de Sent. exc.; C. Permittimus 57, ibid.; C. Alma mater 24, ibid., in VI; C. Si sententia 16, ibid.; C. Non est 11, de Spons.; C. Cum et plantare 3, sec. 3, Quod si de Priv.; C. Episcoporum 8, ibid., in VI; C. Quod in te 11, de Poen. et rem.; L. 328; Schmalzgrueber, nn. 340-349, 398-401; Engel, n. 91; Pichler, n. 45.

1134 What is required for the observance of interdict? In order that an interdict oblige others two things are required. The first is that the interdict has been denounced; otherwise after the Extravagant Ad evitanda we are bound neither to observe a local interdict nor to avoid one personally interdicted, although the person himself personally interdicted ought to abstain from divine things as soon as that censure binds, because no favor was made to those interdicted, just as to the excommunicated, by the cited Extravagant. The other is that a local interdict be commonly observed by those for whose sake it was established. For if they do not observe the interdict, the Church is judged to remit it. C. Petistis 20, de Priv.; Schmalzgrueber, n. 389; Pichler, n. 52.

1135 What is to be said about divine offices? The divine offices which cannot be performed in an interdicted place or by interdicted persons, and at which it is forbidden to be present, are those which are exercised solemnly by clerics alone in a designated place, excepting a sermon, such as the public celebration of Mass, the public celebration of the canonical hours in choir, public and solemn blessings, etc. And in a general local interdict these are prohibited on individual days, except the days of the Nativity of the Lord, Easter, Pentecost, the Assumption of the Blessed Virgin, the day and Octave of Corpus Christi; to these the feast of the Immaculate Conception must be added for all Spain. For then divine offices are permitted to be celebrated solemnly, with interdicted persons also admitted; these indeed are bound to hear Mass on those feasts, provided those who gave cause to the interdict do not approach the altar, either at the Offertory or at Communion. But on other days it is lawful for religious and all clerics, in a general local interdict, to celebrate offices, if they themselves are not interdicted, and they celebrate with doors closed, in a low voice, and without the sound of bells, with excommunicated and interdicted persons excluded, namely those who have been denounced as such, and in such a way that nothing can be heard or seen by those who are outside.

But if the interdict is general personal of the people, nothing prevents divine things from being celebrated daily in the churches, provided the conditions just related are observed. The reason is that by force of this interdict the churches are not interdicted, nor are the clerics. Finally, when the interdict has been special local, it will only be lawful to celebrate Mass once in the week for renewing the Eucharist for the sick. Now although interdict is after the manner of excommunication, nevertheless it does not separate one from the communion of the faithful. Hence if an interdicted person celebrates Mass, we can assist at it; and if an interdicted person is present at divine offices, and when commanded to leave does not wish to do so, one need not therefore cease, unless perhaps the place itself is interdicted, because there the law does not give faculty of celebrating except with interdicted persons excluded. Nor likewise is the cemetery or church polluted by the burial of the same person. Indeed it is lawful to offer sacrifices and pour forth public prayers for him while living or after death.

C. Responsio 43, de Sent. exc.; C. Permittimus 57, ibid.; C. Alma 24, ibid., in VI; C. Quod in te 11, de Poen. et rem.; Clementine Ex frequentibus 1, de Sent. exc.; Martin V, constitution Ineffabile sacramentum; Eugene IV, constitution Excellentissimum; Sacred Consistorial Congregation, December 10, 1913; Schmalzgrueber, nn. 361-368; Laymann, part 4, chap. 2, n. 2; L. 333; Engel, nn. 83, 84, 92; Giraldi, Expos. Iur. Pont., part 1, sec. 811; Pichler, nn. 50, 51.

1136 What is to be said about the sacraments? The sacraments which it is not lawful to administer or receive in an interdicted place, or by interdicted persons, are: the Eucharist, i.e., ordinary distribution of the Eucharist; Extreme Unction, outside the case of necessity, namely when another sacrament cannot be administered with certainty; sacred Order; Matrimony, namely with solemn blessing. C. Quod in te 11, de Poen. et rem.; C. Non est 11, de Spons.; C. Responso, de Sent. exc. By the Sacred Consistorial Congregation, December 10, 1913, the public administration of the sacraments is prohibited.

1137 Therefore 1. Baptism is lawful, and can be given even solemnly; but not by one specially interdicted, outside the case of necessity. C. Non est 11, de Spons.; Sacred Consistorial Congregation, December 13, 1913; Schmalzgrueber, n. 351.

1138 


	Confirmation is lawful, even solemnly; but again by no means conferred by one specially interdicted, or in favor of one who has been specially interdicted, unless he first makes satisfaction, or, if he cannot, furnishes security concerning making satisfaction, or, if he can do neither, swears that he will make satisfaction when he can. C. Responso 43, de Sent. exc.; C. Quoniam 19, ibid., in VI; C. Alma 24, ibid.; C. Clerici 3, de Cler. exc. min.; C. Latores 4, ibid.; Schmalzgrueber, n. 352.



1139 


	Penance is lawful, but not conferred by one specially interdicted outside the case of necessity, nor in favor of those who are specially interdicted unless they furnish satisfaction, or if they cannot, security, or if they can do neither, swear that they will make satisfaction when they can. C. Quod in te 11, de Poen. et rem.; C. Alma 24, de Sent. exc., in VI. "Yet if it is administered by one interdicted, even specially denounced, the sacrament will more probably be valid, because interdict removes not jurisdiction but the use of divine things." Schmalzgrueber, n. 353.



1140 


	Viaticum is lawful in danger or in the article of death, but not in favor of one specially interdicted unless he first makes satisfaction, or, if he cannot, furnishes security, or, if he cannot even do this, swears that he will make satisfaction. In this case the Most Holy Sacrament can and must be carried to the house of the sick person with the customary solemnity, with clerics accompanying, candles lit, and bells rung. Once the Sacrament has been carried, it is also lawful for the priest to show it to the people for adoration and to bless them with it; for these things are not prohibited by interdict, except in the sacrifice of Mass. But in order that the most holy Eucharist can be ministered to those existing in the article of death, it has been granted, as we have already said, to renew it once in any week by celebrating the sacrifice of Mass. C. Quod in te 11, de Poen. et rem.; C. Permittimus 57, de Sent. exc.; C. Alma, ibid., in VI; Sacred Consistorial Congregation, December 10, 1913; Laymann, part 4, chap. 2, n. 1; Schmalzgrueber, n. 354.



1141 


	Extreme Unction is lawful "if the sick person can receive no other sacrament; for then extreme unction can be ministered to him from the presumed will of the Church, because it is not to be believed that the Church wishes to deny her faithful, and especially the dying, the aid of the sacraments, especially when the eternal salvation of the sick person, the sacrament not having been received, is not lightly endangered; this danger is for the greatest part tempered by the sacrament of extreme unction received." Schmalzgrueber, n. 355. "But religious," says St. Alphonsus, 334, "it is common, in the time of interdict, can receive Communion and extreme unction."



1142 


	Order is lawful for those interdicted only generally and in a place not interdicted. The reason is that any reception and administration of the sacraments in an interdicted place, and to persons specially interdicted, is prohibited; but otherwise to those who are generally interdicted in a place not interdicted. Moreover, order is lawful if the case, which is entirely rare, should happen, "that in some province there is so great a lack of priests that the sacrament of penance and of the Eucharist could not conveniently be ministered to the sick.... The reason is that by C. Alma some sacraments are permitted to be administered and confected in the time of interdict; consequently, therefore, the ordination of ministers who will be necessary for this must be permitted, otherwise that concession would be useless. Confirm by parity: from the fact that in the time of interdict the ministration of baptism and confirmation is conceded, the blessing of the font and confection of chrism, without which those sacraments cannot be ministered, are also judged conceded. Therefore, since the sacrament of penance and of the Eucharist cannot be ministered without ministers either, from the concession of these the concession of the ordination of those ministers is rightly inferred." Schmalzgrueber, n. 356.



1143 


	Matrimony is lawful. Since in law it is held that it can be contracted at any time, it is not comprehended in an interdict. Hence it can be contracted in an interdicted place and by persons generally interdicted. "Indeed even those specially interdicted, if they are penitent and contrite, are in no way excluded from contracting it; because they are not prohibited by force of an obstacle, which is removed through repentance." Schmalzgrueber, n. 328. Yet the solemn blessing cannot then be given to the spouses. For this is contained under the divine office. Therefore just as this, so that blessing is prohibited in time of interdict. C. Non est 11, de Spons.; Sacred Consistorial Congregation, December 10, 1913; Schmalzgrueber, nn. 357-360; La Croix, n. 420; L. 334; Laymann, chap. 2, n. 1; Engel, n. 94; Pichler, n. 50.



1144 What is to be said about ecclesiastical burial? In a general local interdict, lay persons who have not been specially interdicted through their own fault, unless they are transferred to another sacred place not interdicted, from C. Si sententia 16, de Sent. exc., in VI, must be buried in a non-sacred place, even if there is question of infants and the insane. But if they have been buried in a sacred place under interdict, they need not be exhumed, because this is not held established in law, although it is otherwise concerning the excommunicated. C. Sacris 12, de Sepult. But when the interdict ceases, all are to be replaced in a sacred place.

Clerics, if they are not interdicted by name and have observed the interdict, can be buried in a sacred place under interdict, but silently and without solemnity; indeed even in a Church interdicted by a special interdict. If the interdict is special local, no one doubts that ecclesiastical burial is prohibited to lay persons. But in a personal interdict, whether general or particular, both clerics and lay persons can be buried in a Church not interdicted if they have not been denounced. For those with whom we communicate while living, we can also communicate with when dead.

But an interdicted person denounced by name, if he dies without absolution and has given no sign of repentance, or there is no probable opinion that such a sign was given by him, must be buried outside a sacred place. But if it is established that he gave such a sign, he can, with indirect absolution from the interdict furnished, be handed over to ecclesiastical burial. C. Quod in te 11, de Poen. et rem.; C. Episcoporum 8, de Priv., in VI; Clementine Eos qui 1, de Sepult.; Schmalzgrueber, nn. 369-378; Laymann, chap. 2, n. 3; L. 335; Engel, nn. 95-97; Salmanticenses, tome 10, chap. 6, part 6; Pichler, n. 50.

1145 What is to be said about interdict from entrance into the Church? Interdict from entrance into the Church is a certain special and partial interdict by which someone is prohibited from exercising sacred order in the Church, assisting at divine offices, and from ecclesiastical burial. Hence "it deprives only of participation in divine things in the Church..., so that one thus interdicted can neither celebrate in it, nor be buried, nor give or receive sacraments, nor exercise any sacred ministry, nor hear Mass or another divine office....

By Church is understood any temple deputed by the authority of the Bishop for sacred things to be done, whether it is blessed or not.... Therefore celebration or participation in divine things in such a Church is interdicted by this censure, not outside it.... Therefore outside the Church all other things which were otherwise lawful to such a person afterwards are lawful, such as to perform the sacred rite in an approved private oratory, to receive the sacrament of unction in his house, and any other sacraments outside the Church." Suarez, De Cens., disp. 35, sec. 4. Likewise "by force of this interdict ecclesiastical burial is prohibited, even in a cemetery not contiguous..., yet one is not deprived of entrance into a cemetery even contiguous to the Church, nor of the celebration of divine offices in it." Suarez, l.c. By force of this interdict entrance into the Church is not also prohibited for pouring forth only private prayers in it; indeed also more probably for receiving sacraments in it privately. Likewise it is not prohibited to hear a sermon in the Church. The reason is that these things are signified by no law. C. Sacro 48, de Sent. exc.; C. Is cui 20, ibid., in VI; Schmalzgrueber, nn. 379-388; Salmanticenses, n. 89; Engel, nn. 98-99; Bonacina, De Interd., disp. 5, part 6, nn. 11-12; Coninck, disp. 17, dub. 2.

1146 How many kinds of interdict are there? One interdict is local, which immediately affects a place; another personal, which immediately affects persons; another mixed, which immediately affects place and person. But any one of these can be general or particular, according as it affects some whole region or community, or some determinate place, e.g., a given oratory, or some person in particular. A special personal interdict is a true censure; and local interdict and general personal interdict are not censures, but a certain privation, and therefore oblige all, even the innocent. For it can be imposed because of a very grave delict of the head or of the principal members, although the rest are free from fault. But it cannot be removed except by one having jurisdiction in the external forum. For a place and a community are not subject to the penitential forum. The same must be said for the same reason about suspension imposed on a community. When a city is interdicted, the suburbs, the cathedral church, and the exempt churches of regulars are also interdicted; and all are bound to observe it, even the Bishop who imposed it, with the one exception of the Pontiff. But it is lawful in this case to go elsewhere in order to assist at divine offices. Indeed religious, when an interdict is observed by the cathedral or mother, or parish, church, are bound to observe it, even if it is null from any head whatsoever. But if the interdict is general personal, these are excepted: 1. Bishops, who are also exempt from general suspension; 2. innocent persons, if they establish domicile elsewhere; 3. outsiders; 4. infants and the insane, incapable of malice, who nevertheless are still deprived of ecclesiastical burial. But all who gave cause to any local or personal general interdict remain interdicted by the law itself from the Decretals. But after the constitution Apostolicae Sedis this interdict, which is special personal, no longer has force. Moreover, when the people is interdicted, those who are not part of the people are not understood as interdicted, such as clerics, students, pilgrims. When the clergy is interdicted, lay persons are not interdicted, nor religious, indeed neither are other clerics who have no office or benefice there, for these do not constitute one body with the clergy. C. Praesenti 10, de Sent. exc., in VI; C. Si sententia 19, ibid.; C. Si civitas 17, ibid.; C. Alma mater 24, ibid.; C. Auctoritate 4, de Priv., in VI; C. Licet 11; Clementine Ex frequentibus 1, de Sent. exc.; Schmalzgrueber, nn. 324-333; L. 311, 322, 329-334, 338; Laymann, chaps. 1, 4; Engel, nn. 83-88; Suarez, disp. 33, sec. 1, n. 6; Bonacina, disp. 4, q. 1, part 1; disp. 2, q. 8, part 14; Pichler, n. 48; Coninck, dub. 1.

1147 What is to be said about violation of interdict?

Both clerics and lay persons violating an interdict, whether personal or local, whether general or special, sin gravely when there is question of a grave matter. Moreover, those who command or compel the ecclesiastical burial of a man interdicted by name incur excommunication reserved to no one. Constitution Apostolicae Sedis, Excommunications reserved to no one, par. 1. If clerics specially interdicted exercise sacred order, or knowingly celebrate in a place placed under interdict, they incur irregularity. Moreover, clerics violating an interdict incur suspension and interdict in the cases designated in the constitution Apostolicae Sedis, par. 6 of Suspensions and par. 2 of Interdicts. The same clerics violating an interdict do not enjoy the privilege by force of which they can be buried in a sacred place in time of interdict. A cleric or religious, even a nun, violating a local interdict is rendered incapable of both active and passive election. This penalty is extended by most doctors also to violators of a personal interdict. C. Cum medicinalis 1, de Sent. exc., in VI; C. Is qui 18, sec. Is vero; C. Is cui 20, ibid.; Clementine Gravis 2, e.t.; C. Quod in te 91, de Poen. et rem.; Council of Trent, sess. 25, chap. 12, de Reg.; Schmalzgrueber, nn. 390-397; Laymann, chap. 3; Coninck, dub. 3, 3; L. 336.

The city of Adria with its suburb was subjected to a general, local, and personal interdict by Decree of the Sacred Consistorial Congregation, September 30, 1909, which explained it thus: "By such censure there is prohibited in the churches of Adria and of Tomba: 1. the celebration of Holy Mass with all the other sacred functions; 2. the ringing of bells; 3. the public administration of the Sacraments; and 4. solemn funerals. Only these are permitted: 1. the administration of Baptism to children, and of the other Sacraments with the Most Holy Viaticum to the sick; 2. the private celebration of marriages; 3. one single Mass per week for the renewal of the Most Holy Eucharist. "It is then warned that, if violators of the interdict sin gravely, priests would incur irregularity. "Then by order of His Holiness, on Sunday, October 10, in all the other parishes of the diocese, public prayers of penance are to be made to implore the divine mercies upon the guilty." A.A.S., vol. 5, p. 517.

1148 What is cessation from divine things? Cessation from divine things is usually placed under interdict. It is not a censure, nor properly a penalty, but a mere prohibition and privation. For it is a prohibition made primarily to clerics, that they abstain from the sacrifice of Mass, the administration of the sacraments, and from divine offices to be celebrated in some sacred place. It is imposed because of a notorious and most grave delict perpetrated in the Church itself, if the guilty person has not wished to make satisfaction, as a sign of the Church's grief, for repairing the injury inflicted on the Church.

Since it is akin to a local interdict, the sacraments and several other things which are lawful in an interdict of this kind are also lawful in this cessation from divine things; yet those violating it incur no irregularity. But since ecclesiastical burial is prohibited by no law in the time of cessation from divine things, it is not to be asserted. Therefore not only clerics but also lay persons can be buried in a cemetery and church; yet without the solemnity of divine offices. It can be imposed by the same persons who can impose censures. The cause because of which it is imposed must be expressed in a public instrument through a notary, or in other patent letters furnished with an authentic seal, which must be handed over to him against whom the cessation is indicated.

Moreover, the delinquent must first be warned whether he wishes to furnish satisfaction and amendment, because it is not indicated except into contumacy. Since the matter is most grave, it obliges under grave obligation, and even exempt religious are bound to observe it. Clementine Ex frequentibus 1, de Sent. exc.; C. Dilectis 55, de Appell.; C. Irrefragabili 13, de Off. ord.; C. Si canonici 2, ibid., in VI; C. Quamvis 8, ibid.; C. Non est vobis 11, de Spons.; Schmalzgrueber, nn. 402-425; Pichler, n. 54; Engel, nn. 101, 102; Laymann, part 4, chap. 6; L. 340; Coninck, dub. 7.


V. On Ecclesiastical Burial

1149 What is ecclesiastical burial? Ecclesiastical burial, concerning which in the preceding paragraph it has often been said, consists of two things: a sacred or blessed place, which by the Bishop or by use has been assigned for burying the faithful piously dying in Christ, and a sacred rite in carrying out and burying the dead person. It is tolerated that the bodies of the faithful be carried by carriage to the church and cemetery, and then also the parish priest and clergy, vested in sacred vestments and with the cross raised, can conduct the funeral. Sacred Congregation of Rites, March 5, 1870, n. 3212. Before the corpse is carried to the cemetery, it must be borne into the church, so that there it may at least receive absolution, and, insofar as this can be done, Mass may be celebrated for him with the body of the deceased present. Therefore the Mass can be postponed to another day. Nor indeed is there an obligation concerning it. Roman Ritual, de Exsequiis, de Bened. Coem.; C. Ad haec 4, de Relig. dom.; Suarez, disp. 12, sec. 4, n. 6; Salmanticenses, tract 10, chap. 3, n. 75. When a new cemetery is blessed, some outer part must be left without blessing for burying infants not baptized and others to whom ecclesiastical burial is denied. Nor indeed is it necessary that that part be separated by a wall, provided that it can be distinguished from the other. But if, because of civil law, all are to be buried indiscriminately in the cemetery, then the blessing of the cemetery must be omitted; but on each occasion on which a Catholic is to be buried, the place in which his body is to be deposited must be blessed as in the Ritual. E.M.

1150 What is to be said about the choice of burial? All can choose burial where they prefer, although outside their parish church or cemetery, provided they do not choose the churches of nuns, and choose a religious place, or at least one not profane, such as a private oratory, and the place has the right of burial. But these are excepted: 1. regulars, unless they die so far removed from their own monasteries that they cannot conveniently be carried to them; 2. those not yet pubescent, for whom the father can choose burial, or the mother, if he is dead. One who dies with no burial chosen for himself is to be buried in the tomb of his ancestors, namely the family tomb (which someone established for himself and his family), or the hereditary tomb (which he established for himself and his heirs). But otherwise someone is to be buried in that parish in which he died, if in it he had domicile or quasi-domicile. And if he died outside these places, he must be carried to the place of domicile or quasi-domicile; but if this is so remote that he cannot conveniently be carried there, he will be buried either in the cathedral church, if one exists there, or in the church of that parish in which he finished his day.

For acquiring the right of burial for oneself and one's family or heirs, with others excluded, the license of the Ordinary of the place is required, or of Regulars who can grant it from privilege for their churches, chapels, and cemeteries. Pirhing, book 3, title 28, sec. 3, n. 24.

By special law Bishops are to be buried in the cathedral church if they do not choose another place for themselves; a wife will be buried in the tomb of her last husband if she does not choose her own burial; but a husband, if he dies first without burial chosen, in that which the wife has chosen; exposed infants in the tomb of the hospital by which they were nourished; clerics in that church in which, when dying, they possessed a residential benefice; regulars in the church of their order, although they died outside the monastery, if they can conveniently be carried to it, and therefore all who enjoy the law of regulars, namely novices, servants, tertiaries, and female tertiaries who live perpetually in a monastery. But those who live apart can be buried in the church of the order whose habit they had assumed, if in these there exists their common burial and they have not died having chosen another; otherwise they are to be buried in the parish church. Women who, with license of the Apostolic See, had entered a monastery with the intention of remaining there perpetually are to be buried there; not likewise girls who were staying in the monastery for the sake of education, who are to be buried in the parish where the monastery is. C. 1, 3, 5, 6, 7, 10, h.t.; C. 1-5, e.t., in VI; Clementine 2, e.t.; S.C. Bishops and Regulars, June 8, 1731; May 6, 1870; April 5, 1878; A.S.S., vol. 5, p. 568; vol. 11, p. 352; Ferraris, h.v., n. 102; v. Moniales, art. 1, nn. 61, 62, 63; Schmalzgrueber, book 3, title 28, nn. 1-38, 72-82; Giraldi, Animadvers. ad Barbosa de Off. et Potest. parochi, part 3, chap. 26, n. 25; E.M.

1151 What is to be said about the right of carrying out and conducting the funeral? "The rite of the Church commands that the bodies of the faithful, however they are carried (even by carriage), whether to the church or to the cemetery, always be accompanied by a priest." Sacred Congregation of Rites, July 15, 1876, Santander. The right of carrying out the dead and conducting the funeral to the church, as today they call the exposing church, as regards seculars, regularly belongs to the parish priest alone, namely the proper parish priest of each one by reason of domicile or quasi-domicile, if someone has died in his own parish and is buried in it; or if, although he died in his own parish, he is to be buried in another, although the church is of regulars; or, if he died in another parish and is to be buried in his own. To the church: for from this to the cemetery, without pomp and by a direct route, it belongs to those to whom, if cemeteries did not exist, the right of burying would belong. Cf. Decree on funerals of the Sacred Congregation of Rites, April 23, 1895, n. 3854. The canons of the Cathedral Church furnish these things to a Bishop; the prelate to regulars; the ordinary chaplain of the monastery, or confessor, to nuns, although the cemetery is outside their church and one must pass through the parish, "provided that the body is carried with stole and cross, but without pomp and by a direct route to the cemetery." S.C.C., February 24, 1872; August 12, 1872. Yet "dispersed Religious as regards funerals are subject to the parish priest of the place just as the other parishioners." S.C. Bishops and Regulars, February 26, 1864; A.S.S., vol. 1, p. 168. Roman Ritual, de Exseq.; S.C.C., August 21, 1869; A.S.S. cited, vol. 5, pp. 126, 221, 611; S.C. Bishops and Regulars, March 21, 1884; A.S.S. cited, vol. 16, p. 551; Ferraris, v. Parochus, art. 3; Benedict XIV, Notification 33, n. 16; Notification 105, n. 33 ff.; E.M.

Therefore, if the deceased is to be entombed or exposed outside his own parish, it belongs to the parish priest to carry the stole, to raise the body from the house, and to conduct the funeral up to the door of the entombing or exposing church, whether this is secular or regular. Regulars in whose church the deceased is to be entombed or exposed can go together with the parish priest from the parish church to the house of the deceased and, when the body has been raised by the parish priest, accompany it to their own entombing church; or they can wait at the door of their own church without going to the association of the funeral. A single Cross is to be carried in funerals, and it is that of the entombing or exposing church, under which the parish priest himself is bound to walk, if it belongs to regulars and the regulars accompany the funeral together with the parish priest. If the Chapter of the Cathedral or Collegiate church is present, it belongs privatively to it to raise the cross. Sacred Congregation of Rites, April 23, 1895, A.S.S., vol. 36, p. 421 ff.

Regulars can accompany and conduct the deceased, but by a direct route, from their own church in which he is exposed to the cemetery without the intervention of the parish priest. S.C. Bishops and Regulars, May 5, 1905, A.S.S., vol. 38, p. 207.

S.C.C., August 27, 1904, resolved: As regards strangers deceased elsewhere, who chose burial in the cemetery of some place, with no church designated by the deceased himself in which the solemn rites of the funeral are to be fulfilled, the right of conducting the funeral and burying belongs to the parish priest of the cathedral or to the principal church of the place, with customs and particular constitutions preserved. As regards pilgrims who are staying perfunctorily in a city and die there without choosing burial, while they cannot be transferred to the place of their domicile, the right of conducting the funeral and burying belongs to the parish priest of the place in which the pilgrim completed his life, with customs and particular constitutions preserved. A.S.S., vol. 37, p. 462 ff.

Since a family tomb is not judged canonically erected unless the license of the Ordinary is added, hence tombs which in modern cemeteries have been instituted by civil authority alone, without the intervention of ecclesiastical authority, can in no way be said to have been founded in the sense of canon law. Therefore the right of conducting the funeral and receiving the emoluments of the funeral of that deceased person who is to be buried in a canonically erected tomb belongs to the entombing parish priest, the funeral fourth being reserved to the parish priest of domicile.

Conversely, if there is question of a tomb not canonically erected, the right of conducting the funeral of the aforesaid deceased person and of receiving all emoluments from it pertains to the parish priest of domicile; although in the case the parish priest of burial can, from the will of the deceased or of the parents, perform another funeral and receive its emoluments. From S.C.C., June 17, 1905, A.S.S., vol. 38, p. 230.

1152 In which church is the funeral to be performed? The funeral rites are to be performed in that church in which the deceased commanded; and if he commanded nothing, since they are part of ecclesiastical burial, in that church in which he is buried, or would be buried, if there are common public cemeteries there. But if a church of this kind is the parish church, the heirs cannot require that the exposition of the body and the funeral rites be done elsewhere; but if it is not the parish church, the parish priest likewise cannot require that they be done in the parish church. Nor indeed is it then lawful for the parish priest to perform the rites in another's church, Sacred Congregation of Rites, April 23, 1895, unless there is question of a public oratory of Confraternities, when the one to be entombed is a subject of the parish priest within whose parish boundaries the oratory is located. Sacred Congregation of Rites, July 7, 1877, n. 3423; S.C.C., March 24, 1821, A.S.S., vol. 5, p. 566.

It is lawful in another's church, even of Regulars, to sing a Mass of Requiem after the funeral rites have been fulfilled in the parish church, even if the exequial Mass was not celebrated in the parish church. Sacred Congregation of Rites, May 1879, n. 3494. From the Roman Ritual, Mass is not a necessary part of a funeral, and therefore it can be omitted. Thus also from the Sacred Congregation of Rites, May 13, 1879, n. 3474.

Regulars can celebrate exequies on the third, seventh, and thirtieth day. For parish priests cannot claim anything except the funeral right when burial is chosen elsewhere. Sacred Congregation of Rites, July 26, 1637, n. 643. Likewise Regulars can celebrate Masses of Requiem on anniversary days. Sacred Congregation of Rites, January 24, 1902.

The use can be tolerated of covering with branches and flowers the tombs which are erected in churches on the occasion of funerals. Sacred Congregation of Rites, June 16, 1893, Goana, ad 6; E.M.

1153 What is to be said about funeral emoluments? Funeral emoluments go to the church in which someone is buried or exposed, if he is buried in public cemeteries. From these, if the aforesaid church is not the parish church, some portion is owed to the parish priest in compensation for the work which he sustains in administering the sacraments to his parishioners; this, because it has been established by Canon Law, is called canonical. But it is a fourth by common law, unless something else has been introduced by the custom of the place or by privilege. It is owed to the parish priest of domicile or quasi-domicile; and if someone has been laid in another church, it must be deducted by the burying or exposing church, unless a contrary custom or privilege is present. Council of Trent, sess. 25, chap. 13, de Ref.; St. Pius V, constitution Etsi Mendicantium, May 16, 1567, sec. 11; Paul V, Brief Decet Romanum Pontificem, IV Kalends of May, 1725; S.C. Bishops and Regulars, April 19, 1790; August 18, 1843; S.C.C., November 26, 1864, A.S.S., vol. 1, p. 86; S.C.C., February 16, 1867, A.S.S., vol. 3, p. 305; vol. 5, p. 209 ff.; vol. 9, p. 27; vol. 15, p. 553 ff.; vol. 11, p. 381; C. 1, 4, 8, 9, 10, h.t.; C. 2, e.t., in VI; Clementine 2, e.t.; Schmalzgrueber, l.c., nn. 83-93; Ferraris, v. Quarta Funeralis.

The celebration of funerals and the receipt of emoluments in families of mixed rite, Latin and Ruthenian, in the Canadian region and in the United States of North America, pertain to the parish priest of that rite to which the deceased belonged. Sacred Congregation de Propaganda Fide, August 8, 1913, art. 32; August 17, 1914, art. 26.

1154 What is the funeral fourth? The funeral fourth is that portion of emoluments to be paid to the parish priest when someone is buried outside his own parish. The aforesaid portion is determined by diocesan statutes or by custom. It is deducted only from those emoluments which come to the entombing church on the occasion of the funeral, from the candles and wax candles offered, but by no means from legacies for Masses. "The funeral fourth, or canonical portion, is owed from all things which come by reason of the funeral, namely on the day of the funeral." Barbosa, De Parocho, part 3, chap. 25, n. 36. Benedict XIII, constitution Romanus Pontifex, April 28, 1725, sec. 4, issued for Italy and the adjacent islands, established: "That... to the parish priests of the deceased who will be entombed in the churches of any regulars whatsoever, there be paid and actually handed over the fourth part of all torches and candles by which the body of the deceased will be accompanied on the journey to the entombing church, and also of all torches and candles which will be lit in the same church around the body, or also on the altars on the day of the funeral. Yet from the aforesaid funeral fourth are to be understood as excepted, and are excepted, the candles which priests, even regulars, or the confreres of pious sodalities accompanying the funeral will manually carry lit along the way.

But if the funeral is not done on the day of entombment, but is deferred to a different day or to another longer time, nevertheless to the parish priest there is to be assigned the fourth part of all torches and candles which on the very day of the funeral performed will have been lit in the church where the deceased was buried, around the cenotaph or honorary tomb, and also on the altars of the same church.... Under the aforesaid funeral fourth we do not intend legacies of Masses and anniversaries to be comprehended; indeed we expressly except from it these and similar pious things left in favor of the entombing or exposing church as disposed by the deceased," etc. It must be added that "a fourth is also owed to the parish priest from funerals performed in second place." S.C.C., August 3, 1621. Barbosa, l.c.; Ferraris, v. Quarta funeralis; A.S.S., vol. 5, p. 598 ff.

1155 Are rights changed by the constitution of a public cemetery? By the constitution of a public cemetery only the material place of burial is changed; but the rights of churches and of the faithful as regards burial and funerals are by no means changed. Likewise by the illegitimate suppression of regulars their ecclesiastical rights cannot be suppressed; nor do the same rights cease if regular families in some way persist and live together, although before civil law they are not recognized as ecclesiastical institutes; for in that case the subject of those rights still persists. S.C.C., November 26, 1814; February 16, 1867; September 16, 1871; February 24, 1872; A.S.S., vol. 1, pp. 87, 124, 239; vol. 5, p. 569; vol. 13, p. 419; vol. 20, p. 587.

1156 Who are to be deprived of ecclesiastical burial? Burial is part of ecclesiastical communion, and therefore "no Christian who has died in the communion of the faithful ought to be buried outside a church or cemetery duly blessed." Roman Ritual, de Exsequiis. But those to whom it is not lawful to give ecclesiastical burial you have in the Roman Ritual, ibid.; E.M.

1157 What is to be said about suicides and duellists? As regards suicides, the Holy Office, May 16, 1866, has these things: "When it is certainly established either concerning anger or despair, ecclesiastical burial must be denied and the pomps and solemnities of exequies must be avoided; but when insanity is certainly established, ecclesiastical burial is given with the solemnities of exequies; yet when doubt remains whether someone gave death to himself through despair or through insanity, ecclesiastical burial can be given, with the pomps and solemnities of exequies nevertheless avoided."

Duellists, according to Benedict XIV, constitution Detestabilem, sec. 9, are deprived of ecclesiastical burial, although they have been absolved, and even before the sentence of a judge, whether they die in the place of the duel or afterwards outside that place. But duellists do not incur the penalties of duellists because of an unexpected encounter, although those fighting, from the same impulse of quarrel, have gone equally to some suitable place. S.C.C., October 5, 1744; E.M.

1158 What is to be said about sectarians and heretics? To sectarians, if they are notorious, "neither sacraments, nor exequies, nor ecclesiastical burial can be granted, unless, after due retraction has been emitted, they have been reconciled to God and the Church through absolution. But if sometimes the same persons, prevented by death, could not duly emit retraction, yet before death gave signs of repentance and devotion, then ecclesiastical burial can be granted to them, with ecclesiastical pomps and solemnities of exequies nevertheless forbidden." Sacred Congregation de Propaganda Fide, May 10, 1898.

Likewise heretics to whom ecclesiastical burial must be denied are not occult heretics, but public and manifest ones, although not yet declared by the Church. This is established from the constitution of Martin V Inter cunctas, and the Response approved by Urban VIII, Holy Office, November 6, 1641, and also from the constitution Apostolicae Sedis, art. 1 of Excommunications reserved to no one. E.M.

1159 What is to be said about notorious excommunicated persons and about those whose bodies are subjected to cremation? If a notorious excommunicated person dies before he is reconciled to the Church, but before his death has given signs of repentance, "when the signs of repentance have been made known, ecclesiastical burial can be given, with ecclesiastical pomps and solemnities of exequies nevertheless forbidden. But if in some case extraordinary circumstances concur, the parish priest should consult the Ordinary and stand by his mandates." Holy Office, July 6, 1898.

Ecclesiastical burial must be denied to those who by their own will chose cremation, and who certainly and notoriously persevered in this will up to death. It is otherwise if cremation occurs by the will of others. Holy Office, December 15, 1886; E.M.

Cremation of bodies is illicit. Therefore it is illicit to command it, to cooperate formally in it, and to give one's name to societies which promote it. To those who commanded it, it is lawful neither to administer the sacraments nor to give ecclesiastical burial. But if their bodies are cremated by another's will, the rites of the Church can be used both at home and in church, but not as far as the place of cremation, scandal being removed.

1160 What is to be said about public sinners? Ecclesiastical burial is not to be denied to the guilty who are punished with death, if they have given signs of repentance; but they are to be buried without solemnity. The same must be said of prostitutes who die in a public brothel, and who have satisfied public scandal and have confessed their sins. Ecclesiastical burial can be given to them, with the pomps and solemnities of exequies nevertheless avoided, Holy Office, September 19, 1877. Nor is it to be denied to actors and comedians, provided they have not refused the sacraments; for this is prohibited by no law. Those who have not satisfied the precept of Easter Communion or annual confession today are not deprived of ecclesiastical burial, unless after an edict proposed, which is no longer customarily proposed, and after the Ordinary has been consulted.

Likewise it is not to be denied to impenitent sinners if the priest alone was witness of impenitence of this kind, in order to avoid scandals. Hence the priest, doubtful about the dispositions of the dying person, should speak to him without witnesses and induce him to confession, provided public scandal is not to be repaired. E.M.

1161 What is to be done in a case of doubt? "Where doubt occurs, the Ordinary should be consulted." Ritual, l.c.; Holy Office, May 16, 1866, etc. If recourse cannot be had to him, the principle holds: in doubt, odious things are to be restricted; nor indeed, because of the grave inconveniences which could arise from it, is burial to be denied to anyone unless it is certain that this obligation exists. La Croix, book 7, nn. 254-256. "Moreover," says St. Alphonsus, de Priv., n. 91, "no one is to be deprived of burial in any case without the sentence of the Bishop, or of the superior, if the body is that of a religious." Since there is question of positive law, which does not oblige with grave inconvenience, in such a case it is lawful to carry out the dead person with Catholic rite and to pay the solemn funeral rites to him, provided that these are not extorted in contempt of the Church, and provided that the deceased is not carried out with Masonic signs placed on the bier or on banners. The Holy Office, July 13, 1609, judged that the burial of heretics is to be tolerated if it cannot be resisted without scandal. And the Sacred Penitentiary, December 10, 1860, concerning those notoriously excommunicated says, "care must be taken that all things be done according to the norm of the sacred canons; but insofar as this cannot be obtained without danger of disturbances and scandal, the parish priest should in no way concur in the burial either by himself or through other priests," i.e., he should conduct himself passively. E.M.

Masonic or anti-Catholic banners can in no way be admitted in funerals and in churches. Indeed in churches only blessed banners are to be admitted, unless otherwise disturbances and dangers are feared. Sacred Congregation of Rites, July 14, 1887, ad 1, n. 3679; Sacred Penitentiary, April 3, 1887; Holy Office, April 4, 1887.


On the Constitution *Apostolicae Sedis*

1162 What censures are in force at present? These things are in the constitution Apostolicae Sedis of Pius IX on Censures: By Our own motion, certain knowledge, mature deliberation, and from the fullness of Our Apostolic power, by this Constitution to remain in force perpetually, We decree that from any censures whatsoever, whether of excommunication, suspension, or interdict, which by way of latae sententiae and to be incurred by the very fact have hitherto been imposed, only those which We insert in this very Constitution, and in the way in which We insert them, shall henceforth have force; at the same time declaring that these same censures must receive their force entirely not only from the authority of the old canons, insofar as they agree with this Our Constitution, but also from this very Constitution of Ours, no differently than if they had first been issued by it. By force of the present Constitution, only those latae sententiae censures now have force by common law which either are expressly contained in it, or have already accrued to it after its promulgation, or will afterwards accrue. But all those censures which are clearly and certainly contained in the same Constitution, even if they could previously have been said to be obsolete, or to have gone into desuetude, or to be universally ignored, now admit no such exception, and obtain full force of obliging. Holy Office, June 15, 1870. In the following numbers we will explain them step by step, declaring the text itself of the praised Constitution. E.M.

1163 We declare subject to excommunication latae sententiae reserved in a special manner to the Roman Pontiff:

In a special manner. The following excommunications are said to be reserved in a special manner for four reasons. The first is because for them "a general concession of absolving from cases and censures, or excommunications, reserved to the Roman Pontiff in no way suffices." Paragraph A quibus. But here it must be noted that even if someone has a special faculty of absolving from these cases reserved in a special manner to the Apostolic See, for this reason the faculty is not also judged conceded for the case of absolution of an accomplice, which needs most special mention. Holy Office, June 17, 1866; April 4, 1871. But in that special faculty is contained absolving heresy, since it has not now been excepted most specially as before. Giraldi, Exp. Iur. Pont., tome 2, part 1, title 7, sec. 809. The second is because they are also excluded from the faculty of absolving granted to Bishops by the Council of Trent, sess. 24, chap. 6, de Ref., although the same faculty, namely of absolving from all occult censures, even those reserved to the Pope, remains firm in any other censures reserved to the Apostolic See by this same Constitution. Paragraph Firmam tamen. The third is because "those presuming to absolve without due faculty, even under any pretext whatsoever, are bound by the bond of excommunication reserved to the Roman Pontiff, provided there is not question of the article of death." Paragraph A quibus. The fourth is because those absolved in the article of death by one not having power, if they recover, are held by the special obligation of standing by the mandates of the Church. Cf. 799.

1164 I. All apostates from the Christian faith, and all and each heretics, by whatever name they are reckoned, and of whatever sect they exist, and those believing them; and their receivers, favorers, and generally any defenders of them.

Apostates are those who, utterly defecting from the Christian religion, pass over to the Mohammedan sect or another, or even to none. But understand an apostate not only by exterior work or sign, but also in soul. For he is called an apostate from the Christian faith. But one who is only externally an apostate is an apostate not from faith, but from confession of faith. Moreover the discussion is of apostasy from the Christian faith, not only inwardly conceived, but also outwardly solemnly professed in baptism.

Heretics. In order that this excommunication, imposed precisely because of heresy, be incurred, it is required, 1. that the heresy be formal, i.e., with error of the intellect and pertinacity of will. But he is called pertinacious who adheres to his opinion notwithstanding that he knows it to be opposed to the doctrine of the Roman Church sufficiently proposed to him; or who is so disposed in soul that, even if that doctrine should be sufficiently proposed to him, nevertheless he would not wish to be moved from his opinion. The reason for this last member of the disjunction is that any ignorance, even crass and affected, according to the truer and more common opinion excuses from heresy and the penalties of heretics. For someone can very well have the will of believing all things which are sufficiently proposed to him as revealed by God and as dogmas of the Church, although he does not have the will of applying diligence so that he may know what things have been revealed by God and what defined by the Church. Hence although he sins gravely against faith, nevertheless he is not formally an infidel and heretic, but a faithful and Catholic person believing all things which have been revealed by God and defined by the Church, and which are sufficiently proposed to him. De Lugo, De Fide, disp. 20, sec. 6; L. 301. It is required, 2. that the heresy of the mind be betrayed exteriorly by an external sign manifestative of internal error, from itself or from the circumstances, with a gravely culpable manifestation, although the matter becomes known to no one. L. 303-305. Hence these do not incur excommunication: 1. a merely mental heretic, or one who abstains from hearing Mass; 2. one who manifests his heresy in order to seek counsel. But a positive doubt outwardly betrayed by no means excuses, because one doubting thus judges that the truth proposed by the Church can be false. L. 302. Cf. Struggl, tract 4, q. 2, n. 12; Lugo, De Fide, disp. 20, n. 17. It is required, 3. that the heresy has not been brought to the judicial forum of the Bishop. For Bishops by themselves or by a delegate can absolve in each forum from any heresy, if it has once been brought to their judicial forum. L., appendix de Priv., n. 39; Benedict XIV, De Synodo, book 9, chap. 4. But the Constitution of Pius IX does not seem to derogate from this faculty of Bishops. Therefore Bishops have no faculty of absolving only from heresy, whether occult or notorious, which has not yet been brought to their forum. Hence all Protestants who wished to abjure their heresy, and consequently to bring it to the external forum, need not have recourse to Rome, but can be absolved by the Bishop, both for the external and for the internal forum, either by himself or by a delegate.

By whatever name they are reckoned, namely by some peculiar name of heretics. Of whatever sect they exist, "even if they do not adhere to heresy in soul, they enroll themselves even only by name in a sect, whatever name it may have, heretical or schismatical, from whatever cause this is done," according to the Declaration of the Holy Office. Diocesan Synod of Albano, year 1886, part 1, art. 6, n. 2.

Those believing, namely those truly believing heretics, whether explicitly or implicitly; those believing either in particular some false dogma of heretics, although they do not adhere to them in all things, nor are called by a particular name, e.g., Calvinists, Lutherans, etc., nor are judged enrolled in some particular sect, e.g., the Reformed Church, etc.; or those believing only generally that heretics have the true faith and religion, although they believe nothing distinctly and in particular against faith; those believing them when they say that the Catholic religion is false.

Receivers: to receive is to furnish refuge for the sake of hiding in one's own or another's place. Therefore receivers are those who receive by hospitality or conceal, even once, a heretic so that he may escape the penalties of his heresy. Favorers: to favor generally is to furnish any work to someone for his advantage and usefulness, whether by doing something, e.g., by recommending, by giving money, or by omitting what someone by office ought to have done. Therefore favorers are those who in the cause of faith favor heretics, either negatively, namely by omitting, when they can and are bound by office, to capture, guard, or punish a heretic; or positively, by helping him, as such, with praises, recommendations, money, etc., e.g., so that he may flee, etc. Hence the Holy Office, May 11, 1892, declared that excommunication is contracted by those who enter marriage before a heretical or schismatic minister assigned to sacred things. Defenders: to defend is to protect someone, so that he can do something safely and freely, or to protect something against contrary attacks. Therefore defenders of errors or of the person are those who defend their errors by words, writings, etc., although inwardly they think otherwise, or who prevent them from being captured or punished because of heresy.

Therefore these words, receivers, favorers, defenders of heretics, must be understood formally of those who favor heretics insofar as they are heretics, namely either because they profess such doctrine, or also in order to teach, defend, or do something of this kind concerning that heresy. The reason is that penalty must be understood strictly, according to the subject matter. Besides, receivers, favorers, defenders: understand reception, favor, defense as completed. And so, if you have received, defended, and favored a heretic lest he be captured, yet he was captured, you have not incurred the excommunication imposed on receivers, favorers, and defenders of heretics. Bull In Coena Domini, sec. 1; C. Sicut ait 8; C. Excommunicamus 13, 15, de Haereticis; Suarez, disp. 21, sec. 2, first excommunication; Bonacina, De Censur. in partic., disp. 1, q. 2, parts 1, 2, 3; L. 300 ff.; Ferraris, v. Haeresis, Haereticus; Schmalzgrueber, book 5, title 7; St. Thomas, II-II, qq. 10-12; Quodlibet 10, aa. 15, 16; E.M.

Public abjuration of heretics who desire to return to the faith is not necessary, but their abjuration can be made before someone delegated by the Bishop as notary, and some persons as witnesses. But they must abstain altogether from communication in spiritual things with heretics, and from every thing protestative of heresy. Holy Office, March 28, 1900; Monitor Ecclesiasticus, vol. 12, pp. 49-50.

1165 II. All and each persons knowingly reading without authority of the Apostolic See books of the same apostates and heretics defending heresy, and also books of any author prohibited by name through Apostolic letters; and those retaining, printing, and in any way defending the same books.

Knowingly: this clause placed at the beginning affects, in the obvious and natural sense, not only those reading, but also those retaining, printing, and defending. Therefore ignorance, whether of fact or of law, even crass, and not improbably also affected, excuses from this censure. L. 296. Reading: by the name of reading here is understood reading in the proper sense, and in a human way, so that one understands the things which he reads. Moreover, reading strictly such is understood; whence it is indeed prohibited to read, but it is not prohibited to hear one reading, who perhaps has faculty; nor to recite part of the book from memory, because these things are not comprehended strictly under the name of reading. Ithur., case 39; L. 292. Reading, in a notable quantity and sufficient for grave sin. Thus commonly the doctors, who nevertheless disagree in determining the quantity of this kind. But it seems more rightly to be distinguished, because if by reading a prohibited book you immediately fall into heresy, you can incur excommunication by reading even a few lines, because there is great danger of perversion, which the prohibition of the Church intends to remove. But if you fall into matter altogether indifferent and infected by no error, even by reading a whole page, you are excused from mortal sin and therefore from excommunication. Ithur., l.c., nn. 30, 31; L. 284, 294. Say the same concerning those retaining; for one who retains a book for a moderate time, e.g., one or another day, even if he has the intention of always retaining it, does not incur excommunication. For the reason is the same for time as for matter. Nor are theologians lacking who excuse one who retains a book for a longer time while awaiting a suitable time to hand it over to a superior, or to another having license. Without authority of the Apostolic See. Therefore the Pope alone, or those to whom he has committed or delegated this faculty, can dispense concerning the reading of books prohibited by the present censure.

Books: letters, sermons, public newspapers, Holy Office, April 27, 1880, pamphlets, are not books. Nor are manuscripts books. Sheets separated from a prohibited book, fragments of a book, are not a book. Cf. St. Alphonsus, 293; Suarez, De Cens., disp. 23, sec. 7, n. 3. For a book properly is a volume of several sheets collected together, not of an altogether slight bulk, treating of one and the same argument, or even of various arguments. Whence those knowingly reading periodic publications bound into fascicles, defending heresy and having a heretical author, incur excommunication. Holy Office, January 13, 1892. Of apostates and heretics: the same is added; therefore there is question of those of whom the discussion is in the preceding excommunication, namely by whatever name they are reckoned and of whatever sect they exist; but those believing them are omitted, wherefore it seems to be required for incurring this excommunication that the heretical author be known from elsewhere, and it does not suffice that he be first manifested as such through the book itself. For such a person would rather be a Catholic believing the errors of heretics than a heretic, as is distinguished in the preceding excommunication. Yet if the author evidently and certainly defends heresy, and evidently with a pertinacious mind against the authority of the Church, by that very fact he will be judged a heretic by right and deservedly. Hence if the book is anonymous, from the book itself it can be known whether its author is a heretic, L. 283, and then the censure is incurred. This is confirmed from the constitution Officiorum of Leo XIII, de Prohib. et cens. libr., sec. 47. Defending heresy: "even if only one error is contained in the whole book, the whole is prohibited; nor, even with that error deleted, will it be lawful to retain the book, because it is absolutely prohibited by force of this clause." Suarez, l.c. La Croix, n. 330, and others deny this last point, and indeed probably, because then the book no longer contains heresy, nor does it induce any danger. L. 283. But it must be carefully noted that to defend heresy is not simply to contain heresy, but to undertake patronage of heresy intentionally and, as it were, with one's powers. Therefore books of heretics which only incidentally contain heresy are not comprehended under this excommunication, since they do not treat professedly of faith. L. 287. Nor do the books of the primitive heretics seem to be comprehended, since their heresy no longer harms, and knowledge of them is very useful for ecclesiastical history. La Croix, book 7, n. 333.

Through Apostolic letters. Apostolic letters are those which proceed immediately in the name of the Roman Pontiff, whether in the form of a Brief, or in the form of a Bull, or in any other form, provided that in them is read, by Apostolic Authority, or something equivalent. Prohibited by name, i.e., with the title of the book expressed in particular. Therefore all books which are condemned only in a general way through Apostolic letters are not comprehended by this censure. Prohibited by name: the words indeed are general; nevertheless the doctors commonly understand them of prohibition under penalty of excommunication reserved to the Roman Pontiff. Otherwise the Supreme Pontiff seems to relax to others what he does not reserve to himself, and therefore then there will not be an excommunication reserved to himself in a special manner. But by this same argument it is shown that that excommunication, although reserved to the Supreme Pontiff, is nevertheless not reserved to him in a special manner. For if the Supreme Pontiff reserves it to himself only simply, he seems by that very fact to remove the special reservation. Therefore it would rather have to be said that there is question of prohibition under penalty of specially reserved excommunication. But then this second article of the Constitution would be entirely useless. Therefore it seems that it must be said that there is question of prohibition simply made under penalty of excommunication, although no reservation is added to it. It is said under penalty of excommunication, because if the prohibition is made either with no penalty added, or with another penalty, it surely does not pertain here. For here there is question of censures. Cf. 1178.

Retaining. "He is said to retain who has a book with himself, whether he has it borrowed, deposited, belonging to another, for binding, for selling, for adorning a library, whether in his own or another's house; so that in whatever way, and wherever he has the book, he incurs the censure imposed against those retaining. And so it is not lawful for you to sell or give them.... Yet I myself would think this must be limited, unless you sell or give to one having faculty to read them; for then I believe that the tacit or interpretative faculty of superiors is present, who are not reasonably judged unwilling.... You would not sin if, accommodating another who has faculty, you yourself were to carry with you some prohibited book bought at Rome, e.g., to Fano; just as the bookseller would not sin who kept the book longer in his shop for binding, because all these things are accessory to the faculty itself conceded and are understood as conceded through it." Ithur., case 39, n. 40. Printing: in the obvious sense, those printing are generally all who cooperate proximately in printing, such as those who compose the type, ink it, moisten the sheets, turn the press, etc. Those who arrange sheets and books already printed are not properly printers; those selling and carrying elsewhere are rather retainers. The owner of the typography and the publisher, in the obvious sense, are not printers, but those commanding printing. Regularly they are both readers and also retainers. Defending in any way, namely defending either by words or by deeds; either the depraved doctrine which they contain, or the material book itself, namely if they prevent the book from being burned or handed over to the Bishop or Inquisitor. L. 285. But one who approves and praises good and true doctrine contained in the book is not comprehended by this censure, provided nevertheless that he is not judged absolutely to approve the book itself; nor even one who praises the style, eloquence, phrase, or genius, provided that this does not argue praise and approval of the book. Bull In Coena Domini, sec. 1; Lugo, De Fide, disp. 25, n. 94; L. 281-299; Bouix, De Cur. Rom., part 3, sec. 3, chap. 11; Suarez, disp. 21, sec. 2, first excommunication; Bonacina, disp. 1, q. 2, part 4; E.M.

1166 III. Schismatics, and those who pertinaciously withdraw themselves from or recede from the obedience of the Roman Pontiff existing for the time.

Schismatics properly are those who, either only from malice of will, or also from error in the doctrine of faith, deny subjection to the Roman Pontiff, by separating themselves from the body of the Church and by constituting a new and separate Church, or by adhering to one already constituted. Those who pertinaciously withdraw themselves from the obedience of the Roman Pontiff existing for the time, i.e., totally separate themselves from his ecclesiastical authority, although they adhere to no other Head or supreme ecclesiastical authority. Nor indeed is it necessary, for incurring this censure by force of this clause, that they be rebels against the authority of the Roman See considered generally; but it suffices that they be rebels against the authority of the Person who actually occupies the Roman See. And recede, namely partially: in some one thing only they are boldly rebellious against the spiritual authority of the Roman Pontiff existing for the time, by resisting the same authority in a particular matter, namely those who in a particular matter reject the spiritual command and authority of the Roman Pontiff, such as, e.g., certain liberal Catholics. Therefore one does not incur this excommunication who would not wish to obey the Roman Pontiff in some particular matter because of the difficulty of the matter, or even because of hatred toward the Person, while nevertheless recognizing his spiritual authority; for by his disobedience he would not truly recede pertinaciously from the Roman Pontiff existing for the time, but would only transgress his laws or precepts. Pertinaciously, i.e., knowingly and willingly; therefore one does not incur excommunication if he denies his authority and does not submit himself to him because he does not think him legitimate, since his election is doubtfully valid. C. 5, Dist. 19; Bull In Coena Domini, sec. 1; St. Thomas, II-II, q. 39; Suarez, disp. 21, sec. 2, first excommunication; disp. 23, sec. 2, second excommunication; sec. 3, par. Melius; Bonacina, disp. 1, q. 2, part 5; E.M.

1167 IV. All and each persons, of whatever state, grade, or condition they may be, appealing from the ordinances or mandates of the Roman Pontiffs existing for the time to a future universal Council; and also those by whose help, counsel, or favor the appeal was made.

As regards persons, this censure is most general: for it is imposed on all of whatever state, grade, and condition. But because excommunication is not imposed on a community, but on individual persons, therefore if a community commits such a delict, the censure of interdict is imposed on it. Cf. 1334. From ordinances or mandates, namely concerning spiritual things. Existing for the time, namely still living, since these "words ought to effect something" from C. Si Papa 10, de Priv., in VI. Future Council, not a future Roman Pontiff, nor a present Council. But as is clear from the very form of the excommunication, those who furnish help, counsel, or favor do not incur excommunication unless the effect follows, namely unless the appeal was actually made. Hence help, counsel, or favor must precede or accompany the appeal; for if it only follows, and is given for resisting pontifical decrees under the appearance of such an appeal, then this censure will not be incurred by force of this clause, because favor was not truly given for appealing, but for the actions afterwards following, which are far different. Nor by any means must appeal from a just or unjust mandate be distinguished, because the Constitution speaks absolutely and indistinctly, and it is not founded on the fact that the thing is just or unjust, but on the fact that one appealing thus does injury to the authority of the Roman Pontiff; for by the very fact he professes that a General Council is superior to it. For to appeal is a provocation from an inferior judge to a superior.

Counsel, favor: although counsel seems to be some favor or moral help, for he who furnishes right counsel helps not a little toward acting well; nevertheless they are distinct, for they are distinct influences ordered to distinct ends. For counsel is for the instruction of the mind and the motion and impulse of the will; but help and favor are for execution. He gives counsel who persuades, and by persuading impels another to do something. For there is question of practical counsel, not of merely doctrinal counsel. To furnish help is to bring aid, assistance, support to the very act or external work. But favor, from "I favor," which is "I am zealous for, I love, I embrace," extends help also to moral assistance, e.g., by helping with praises and recommendations. Hence, when in laws an extension is made to those counseling and favoring, express mention of them is made. Pius II, constitution Exsecrabilis; Bull In Coena Domini, sec. 2; C. Significasti 4, de Electione et Electi Potest.; Suarez, disp. 21, sec. 2, second clause; Bonacina, disp. 1, q. 3, parts 1, 2.

1168 V. All killing, mutilating, striking, seizing, imprisoning, detaining, or hostilely pursuing Cardinals of the Holy Roman Church, Patriarchs, Archbishops, Bishops; and Legates or Nuncios of the Apostolic See; or expelling them from their dioceses, territories, lands, or dominions; and also those commanding these things, or ratifying them, or furnishing help, counsel, or favor in them.

All: understand of whatever sex or state. Killing, in whatever way, by poison, sword, etc. Mutilating, i.e., cutting off a member. Striking: striking is ordinarily done by hand, either immediately or by means of an instrument, namely a staff. Seizing, i.e., apprehending, by impeding freedom of going away. Imprisoning, i.e., thrusting into prison. Detaining, i.e., guarding someone violently shut up in prison, or in another place, from which he cannot freely go out. Hostilely pursuing are those who pursue one fleeing and taking care for himself with a hostile mind, in order to inflict evil on him, namely by killing, mutilating, etc. For this pursuit is punished, even if no other effect follows, insofar as it is the attempt of another crime prohibited by this law. Nor is it likely that the law prohibits the attempt of some delict which it itself does not prohibit or punish. Therefore those are not hostilely pursuing who pursue only for the sake of dishonoring or plundering.

Bishops, namely consecrated; for penalties are of strict interpretation. Legates. They are those who are deputed by Supreme Princes for conducting graver business or for the generality of business. Delegates are those who are deputed by Supreme Princes for certain particular business, yet not graver business, or not for all business. Nuncios, Apostolic, are Legates of the Supreme Pontiff residing among various nations. Expelling, namely expelling one previously received. Expelling generally speaking, whether by public or private authority, with force applied. From their dioceses, territories, lands, or dominions: namely from places where they have right of jurisdiction, domicile, property, dominion, by reason of their office and dignity. Therefore by this censure are punished injuries against the body: killing, mutilating, striking; against liberty: seizing, imprisoning, detaining, hostilely pursuing; against dignity: expelling from their own places, etc.

Commanding. One commanding is he who orders or asks that something be done in his name. Ratifying: these conditions are required for ratification: that the striking was done in your name or in your favor; this then happens when those things preceded which could give others cause for thinking that another would freely consent that the delict be done in his name; that you externally signify the ratification; that when the striking happened you were capable of mandate or counsel concerning the striking at least habitually; for if you were insane, you do not incur; otherwise if drunk or sleeping: thus commonly. L. 267; Suarez, disp. 21, sec. 2, n. 71; Schmalzgrueber, n. 244.

Those commanding these things, etc.; those furnishing help, etc., in them. Therefore commanding, helping, counseling, favoring are all indeed to be understood of mandate, help, and favor that is effective, and that has gravely influenced, and indeed in those things which have been mentioned, not in another action different from them. Help: one who only promises help does not seem able to be said to furnish help. Counsel: e.g., by showing usefulness, by suggesting suitable means. Favor: either positively by exhorting, inciting, or negatively by not impeding when he can and ought. Ought, i.e., when he is held by office or justice, as kings, judges, etc. But if he is held only by charity, the censure more truly is not incurred. C. Felicis 5, de Poenis, in VI; Clementine 1, de Poenis; Extravagant single chapter, de Consuetud.; Bull In Coena Domini, sec. 11; Suarez, disp. 21, sec. 2, eleventh censure; disp. 22, sec. 3, third excommunication; Bonacina, disp. 1, q. 12; disp. 2, q. 3, part 7; disp. 4, qq. 3, 4; L. 268, 269; Ithur., case 41, n. 16; case 43, nn. 1-3.

1169 VI. Those directly or indirectly impeding the exercise of ecclesiastical jurisdiction, whether of the internal or external forum, and those having recourse for this to the secular forum, and procuring, issuing, or furnishing help, counsel, or favor for its mandates.

Impeding in reality; otherwise they will not truly be impeding, but trying to impede. Impeding, even if for this they do not have recourse to the secular forum. Directly, e.g., by force or fear inflicted on ecclesiastical judges themselves wishing to exercise jurisdiction. Indirectly, if someone obstructs them in another matter, or in another person, e.g., if force or fear is brought upon their blood relatives, officials, etc. For to impede is to do something by which someone unwilling is kept from acting or ceases from acting. Therefore if someone uses counsels, prayers, or deceits, he is rather understood to persuade, obtain, or deceive. The exercise of ecclesiastical jurisdiction. Therefore for someone to incur this censure, it is necessary that he resist one who is marked with jurisdiction, e.g., a Bishop, parish priest, etc.; otherwise he will not be impeding the exercise of jurisdiction, but something else, e.g., if someone impedes a plaintiff from approaching a judge, he impedes not the exercise of jurisdiction but the petition of the plaintiff. Exercise of jurisdiction, namely from law, lest someone begin it or continue in it. There is question of the exercise of ecclesiastical jurisdiction, which flows from Christ the Lord or from his Vicar, insofar as he is Roman Pontiff, and belongs to clerics insofar as they are clerics. There is question of the exercise of jurisdiction to which it belongs, e.g., to commit things to be performed, those things which are of order, and to depute to ecclesiastical offices; by no means of the exercise of order itself, e.g., to perform the sacred rite, or of the exercise itself of ecclesiastical office, e.g., to preach, teach, etc. Of ecclesiastical jurisdiction, whether ordinary or delegated. But jurisdiction is the power of ruling and governing others. Of the internal forum, as is that which the Sacred Penitentiary uses, and that which pertains to the forum of conscience. Of the external forum, which regards Christian society, whether it is contentious, which is exercised between parties contending in judgment, or voluntary, which is exercised without any judicial process and sentence, as, e.g., to visit a diocese, send preachers, impose censures, etc.

And is to be understood disjunctively from the obvious sense and the whole context, so that another class of persons who incur this censure is denoted. For this, i.e., for impeding the aforesaid exercise, not for something else, e.g., for not delaying the exercise of that jurisdiction and the rendering of justice, for decreeing justly, etc. For this: therefore those having recourse and all others of whom there is question in what follows do not incur this censure unless the effect follows. Having recourse to the secular forum: to have recourse is to implore the aid of another against someone or something, as if someone suffers injury from him. Forum in the proper meaning is the place of exercising judgments. Therefore the patronage of those must be implored who exercise jurisdiction in the forum, such as the Prefect of a city is not, e.g. Yet it seems that secular forum can also be taken more broadly for any civil magistrate by opposition with the internal and external forum of the first part, which from common acceptance is very broadly evident. Procuring mandates are those who cooperate proximately toward this. Issuing, namely establishing, are civil magistrates, or those who by judicial or even other civil power issue the mandates themselves by decreeing such things. Help, etc. Cf. what has been said in the preceding censures. And its, namely of the secular forum. Or: therefore this last clause, or help, etc., in the obvious sense seems to refer only to the last class of persons, i.e., to those procuring and issuing mandates. But others refer it also to the first, second, and third class of persons whom the present censure touches, namely to those impeding, having recourse, procuring mandates, and issuing them. C. Clericis 3, de Immun. eccles., in VI; Bull In Coena Domini, sec. 16; Suarez, disp. 21, sec. 2, sixteenth censure; Bonacina, disp. 1, q. 17.

1170 VII. Those compelling, whether directly or indirectly, lay judges to draw ecclesiastical persons to their tribunal, apart from canonical dispositions; likewise those issuing laws or decrees against the liberty or rights of the Church.

Compelling. To compel here is through force or grave fear unjustly to induce someone to do something. Hence those are not compelling who denounce a criminal cleric to a judge, or who sue a debtor cleric before a lay judge. Compelling... judges: note that here the one compelling is distinguished from the judge compelled; therefore the judges themselves who only issue sentence against ecclesiastical persons brought to their tribunal by others do not incur this excommunication. In the Instruction of the Sacred Universal Inquisition, June 15, 1870, it is said: "Compelling... indicates that excommunication does not touch those who are subordinate, even if they were judges, but has been imposed only on those who, compelled by no one, either do such things or compel others to do them." And in the Circular Letter of the same Sacred Universal Inquisition, January 23, 1886, these things are had: "This Supreme Congregation of the Holy Roman and Universal Inquisition has more than once declared that the heading Compelling does not affect any except legislators and other authorities.... Moreover, in those places in which the privilege of the forum was not derogated by the Supreme Pontiffs, if in those places it is not possible to pursue one's rights except before lay judges, individuals are bound first to seek permission from their proper Ordinary, so that they can sue clerics in the form of lay persons; and the Ordinaries will never deny this, especially when they themselves have given work in vain to reconciling controversies between the parties. But it is not lawful to sue Bishops in that forum without permission of the Apostolic See. And if anyone should have dared to draw either a cleric without permission of the Ordinary, or a Bishop without permission of the Holy See, to a lay judge or judges, it will be in the power of the same Ordinaries to proceed against him, especially if he was a cleric, with penalties and censures ferendae sententiae, as a violator of the privilege of the forum, if they shall have judged this expedient in the Lord."

But the present excommunication was afterward enlarged thus: "We... by Our own Motion establish and declare: whoever among private persons, of lay or sacred order, men or women, summons any ecclesiastical persons whatsoever, whether in a criminal cause or in a civil one, without any permission of ecclesiastical power, to the tribunal of lay persons, and publicly compels them to be present there, all these also incur excommunication latae sententiae reserved in a special manner to the Roman Pontiff." Pius X, Motu Proprio Quantavis diligentia, October 11, 1911. "It is not lawful, without the permission of the ecclesiastical Power, without incurring the censure threatened in the Motu Proprio Quantavis Diligentia, to constitute oneself a civil party in a penal cause of public action against an ecclesiastical person. It is not lawful, as above, to cite ecclesiastics before the lay forum so that they may give testimony, whether in civil causes or in penal causes." Holy Office, March 11, 1912; Monitor Ecclesiasticus, vol. 37, p. 4.

But those compelling, whether directly or indirectly, are those who, by force or fear inflicted on the judges themselves or on other persons who have connection with them, compel them to draw ecclesiastical persons to their tribunal in a cause whether criminal or civil. Lay judges, namely those who by office administer law for a lay tribunal, not other magistrates. To draw, as if the accused, not as a witness, expert, etc. But cf. the aforesaid Motu Proprio of Pius X. To their tribunal, namely so that he may draw him into court, not that he may prescribe something to him, admonish him, correct him. But cf. the cited Motu Proprio. Ecclesiastical persons, namely those who enjoy the privilege of the forum. Apart from canonical dispositions. For there are several cases in which a lay judge, both in civil and in criminal matters, licitly proceeds against ecclesiastical persons. Cf. on this matter Schmalzgrueber, book 2, title 2, par. 6, de Foro comp. rat. pers. eccl., n. 80 ff.; Bizzarri, Collect., p. 178 ff., ed. 1885. Apart from canonical dispositions: understand also Concordats of the Kingdom with the Apostolic See. Issuing: authors of laws and decrees, not the others. Laws: general and in perpetuity, e.g., concerning the royal placet, the royal exequatur, etc., which proceed from supreme authority; or decrees, which are from any power, even inferior, but are put forth generally, not for a particular case, for then they would rather be mandates or sentences of judges. Liberty or rights: said most generally, and therefore it comprehends all things, e.g., by expelling religious families, inhibiting sacred ministries, keeping clerics from the instruction of the people, etc. Of the Church, namely universal. C. Clericis 3, de Immun. eccles., in VI; Bull In Coena Domini, sec. 15; L., de Priv., nn. 18-24; Suarez, disp. 21, sec. 2, fifteenth censure; Bonacina, disp. 1, q. 16; disp. 2, q. 6, part 1; Benedict XIV, Instruction 40; E.M.

1171 VIII. Those having recourse to lay power for impeding letters or any acts whatsoever proceeding from the Apostolic See, or from any Legates or Delegates of the same; and those directly or indirectly prohibiting their promulgation or execution; or, because of them, injuring or terrifying either the parties themselves or others.

Having recourse: whoever, in whatever way. Therefore those having recourse will be those giving a petitionary libel, citing or provoking, appealing, etc. To lay power, whatever it may be, prefects of cities, presidents of tribunals, judges, and all others exercising jurisdiction over citizens. For impeding: in reality; for although the excommunication is directly imposed not on those impeding, but on those having recourse, nevertheless since recourse of this kind is for impeding, and an external action must be perfect and consummated in order that someone incur excommunication, this recourse must be understood with the effect following. The same must be said for the same reason about prohibition, injury, and terrifying. Yet others think otherwise, since the recourse itself, the injury itself, and the terrifying itself are directly condemned.

Letters, given in any form, provided nevertheless that they proceed from Apostolic Authority, whence it is soon said: proceeding from the Apostolic See. Any acts whatsoever, namely whether they are of grace or of justice; whether they regard spiritual or temporal business, yet of ecclesiastical or spiritual law. Acts of the Apostolic See are called those which are done by authority of the Roman Pontiff, whether immediately or mediately. Whence it is said: any acts whatsoever proceeding from the Apostolic See, or from any Legates or Delegates of the same. "Even those things which mediately proceed from the sacred Roman Congregations" are comprehended. Holy Office, January 13, 1892. Acts of the Holy See are warnings, citations, processes, sentences, etc., made by mandate of the Holy See. Legates "are said to be those who are deputed for conducting some business by supreme Princes (and in our case by the Supreme Pontiff); they commonly differ from Delegates, to whom one peculiar business, and not a very complex one, or even peculiar businesses, are committed, while a Legate has entrusted either the generality of business or at least a very complex office handed over." De Angelis, Praelect. Iur. Can., book 1, title 30, n. 1. Proceeding, not, lest they proceed. Therefore those who impede Letters or Acts of this kind from being obtained are not subject to this excommunication.

Promulgation, namely publication in the customary form and manner. Execution, i.e., whatever things are necessary so that Apostolic Letters and Acts may have effect, e.g., if someone prohibits notaries from drawing up instruments concerning them, or from handing over to the parties those drawn up, or prohibits the parties from using those handed over. Prohibiting, namely by public authority. For just as the Pontiff speaks in the first part concerning recourse to lay power, so in this second part he consequently speaks of prohibition flowing from that recourse to lay power. Yet the contrary opinion is also well sustained, because the law does not distinguish. Parties are those whose interest it is that the Letters or Acts of the Apostolic See be promulgated or committed to execution. Others, for instance the patrons of the same parties, because of the acts obtained, or executors, or other persons to whom the acts obtained are in some way referred and pertain; for it is said, because of them, either the parties themselves or others, etc. Injuring properly and strictly are those who inflict some grave harm on someone in the goods of the body. Terrifying are those who threaten to inflict very grave harm. For to terrify is to make one very afraid, to make very grave fear.

C. Clericis 3, de Immun. eccles., in VI; Bull In Coena Domini, sec. 13; Suarez, disp. 21, sec. 2, twelfth, thirteenth, and fourteenth censure; Bonacina, disp. 1, q. 14; E.M.

1172 IX. All falsifiers of Apostolic Letters, even in the form of a Brief, and of Supplications concerning grace or justice signed by the Roman Pontiff, or by the Vice-Chancellors of the Holy Roman Church or those acting in their place, or by mandate of the same Roman Pontiff. And also those falsely publishing Apostolic Letters, even in the form of a Brief, and also falsely signing Supplications of this kind under the name of the Roman Pontiff, or of the Vice-Chancellor or of those acting in the place of the aforesaid.

Falsifiers: falsifiers of Apostolic letters are those who with evil deceit, even once, adulterate true Apostolic Letters by adding, subtracting, or changing something, in such a way that they can deceive another; but this must be estimated not materially but formally, namely according to the sense principally intended by the Roman Pontiff. With evil deceit: therefore if you corrupted true letters, about to tear them up immediately, harming no one and affecting the authority of the Roman Pontiff with no injury, it is truer that the excommunication ceases. Castropalao, tract 29, de Cens., disp. 2, p., n. 4. But by no means are they falsifiers who fabricate entire false letters. For these are not falsifiers, since they do not change the truth in the thing itself, but are fabricators of false letters, as was held in the Bull In Coena Domini, where falsifiers and false fabricators were distinguished. Suarez, De Cens., disp. 21, sec. 1, sixth Censure. Falsifiers: therefore the present excommunication is incurred, by force of this clause, as soon as the falsity has been completed, although someone afterwards by no means uses the falsified letters. But one who uses them incurs another excommunication reserved to the Bishop, concerning which below.

Of Apostolic Letters. Therefore the letters of any others whatsoever do not pertain here, such as those of an Apostolic Nuncio, Legate a latere, Major Penitentiary, Sacred Congregations, etc. Indeed neither Apostolic Letters nor Rescripts not yet signed, or furnished with seal or lead, because since they are not yet authentic, they do not yet have force; nor those which have ceased to have force and can no longer have force, for instance a dispensation from service of choir for a time, this time having elapsed; a matrimonial dispensation, the dispensed person having died, etc.

Even, and therefore even in another more solemn form, such as Bulls. In the form of a Brief. Briefs are Letters of the Roman Pontiff for business of lesser moment, written on thin and white parchment or ordinary paper, and in Latin character. They are inscribed with the name of the Supreme Pontiff: Pius P. X, and they report the date according to the common Calendar. They are expedited by the Secretariat of State, or also by the Sacred Congregation of the Sacraments as regards matrimonial dispensations. They have a seal of red wax in which is impressed the image of blessed Peter fishing. Therefore they are said to be expedited under the ring of the Fisherman. Bulls are Letters of the Supreme Pontiff for graver business, which are now written on parchment paper and in Latin character. They bear a leaden seal, whence they are called Bulls, and the date according to the Roman Calendar, the beginning of the year now being taken from January 1. The hanging seal is now retained in Bulls of greater moment. In others there is an impression of a red seal bearing the images of St. Peter and Paul. They are inscribed with the name of the Supreme Pontiff: Pius, Servant of the Servants of God. New formulae of Bulls were made and approved by the Motu Proprio of Pius X, December 8, 1910. They are expedited through the way of the Chancery, and Apostolic Protonotaries sign Bulls, from the constitution Sapienti consilio. And by special mandate of Pius X, April 15, 1910, for validity the Cardinal Chancellor of the Holy Roman Church must sign, and the Cardinal who presides over the office to which the matter treated in the Constitutions belongs. But Bulls of non-consistorial benefices are expedited through the Datary. Of Supplications: supplications properly are petitions directed to the Pontiff for obtaining grace or right. But according to the style of the Curia they signify rather the response of the Pontiff, whether it is made by simple application of the seal to the petition, or by subscription of the name, or by Rescript in which the petition is mentioned. They are taken here in this second sense, for the discussion is of supplications signed by the Roman Pontiff, etc. Concerning grace or justice: those are said to contain grace which contain some benefit or liberality of the Roman Pontiff; justice, however, those which pertain to lawsuits, and therefore to the cognizance or definition of some case. Signed by the Roman Pontiff, or by the Vice-Chancellor of the Holy Roman Church, or those acting in their place, or by mandate of the same Roman Pontiff: namely Apostolic Letters signed by the proper hand or proper seal of the Pontiff, or indeed by another hand, but in his name or by his mandate. For there is question of Apostolic Letters. The Vice-Chancellor of the Holy Roman Church today, after the constitution Sapienti Consilio, is called Chancellor, and is one of the Cardinals of the Holy Roman Church, who in Consistories by office discharges the function of notary. To the office of Chancery this one thing pertains: to expedite letters under lead concerning the greater business of the Church.

Falsely publishing are: 1. those who in any manner spread among the people true but adulterated Apostolic Letters; 2. those who spread simply false or entire falsely fabricated letters. Therefore if someone should show only to a few Apostolic Letters simply invented, so that they cannot yet be called published, he would not incur this excommunication. Some require the customary mode for authoritative promulgation; but publication is not the same as promulgation; and in this Constitution one is very clearly distinguished from the other. Apostolic Letters even in the form of a Brief; it is not added, and supplications, as in the first part. Falsely signing supplications are those who apply a false subscription or false seal to them, so that they may be held authentic. Supplications: therefore this part is restricted only to supplications. C. Ad falsariorum 7, de Crim. falsi; Bull In Coena Domini, sec. 6; Bonacina, disp. 1, q. 7.

1173 X. Those absolving an accomplice in a shameful sin, even in the article of death, if another priest, although not approved for Confessions, can hear the Confession of the dying person without any grave infamy and scandal about to arise.

Those absolving: here the excommunication already imposed by Benedict XIV is changed and enlarged; he imposed it against those daring, presuming to absolve, absolving by rash daring. Cf. 1280 ff.; E.M.

1174 XI. Those usurping or sequestrating jurisdiction, goods, revenues pertaining to ecclesiastical persons by reason of their churches or benefices.

Those usurping ecclesiastical goods here are those who authoritatively occupy them from the owner as their own, i.e., as if they had right in them. Hence thieves are not comprehended, who, although they themselves invade another's thing, nevertheless invade it as another's, claiming no right in it by which they might retain it as occupied and belonging to themselves. Holy Office, March 9, 1870; Roncaglia, de Cens., tract 4, chap. 4, q. 2, resp. 1. Nor indeed are those comprehended who acquire ecclesiastical goods usurped by others by purchase, donation, or any other contract, although they sin gravely both against justice and against religion; yet they incur the censure imposed by Trent, Holy Office, July 8, 1874, which moreover declared: "usurpers of ecclesiastical goods of this kind are bound only by the excommunication specially reserved to the Roman Pontiff," by force of the present Constitution Apostolicae Sedis, and not also by the excommunication simply reserved by force of the Council of Trent. Sequestrating here are called those who by judicial office and jurisdiction unjustly commit a thing to some third person to be guarded, or guard it themselves, and thus impede it from remaining under the power of him to whom it pertains, and from being freely used by him. Sequestrating: therefore judges are excommunicated. For sequestration has all its force from the mandate of a judge. Sequestrating here are also those who detain a thing by force of sequestration. The plaintiff also seems to be comprehended, for according to common usage he is well said to sequester.

Jurisdiction, even temporal, as is clear from the whole context and because it is said absolutely. Goods, whether immovable or movable. Revenues, whatever the thing bears, or whatever is received with regard to the thing; but by no means proceeds and income from elsewhere, such as daily distributions. Pertaining to ecclesiastical persons: hence those usurping or sequestrating the goods of pious places, namely hospitals, lay confraternities, etc., do not incur this censure, although they are subject to the Tridentine censure. The same must be said of goods which pertain to churches, but not to ecclesiastical persons, e.g., goods destined for repairing a church, performing divine things, relieving the poor, dowering girls, etc.

By reason of their churches or benefices, whether secular or regular; therefore the present excommunication is not incurred if there is question of goods pertaining to ecclesiastical persons, but for another reason. Nor is it incurred if someone usurps or sequestrates these same things while the benefice is vacant; for the present excommunication seems to provide first of all for the ecclesiastical persons themselves: pertaining to ecclesiastical persons.

Of churches: hence those usurping or sequestrating the goods of monasteries do not incur the present censure by force of this clause. Universally and speaking per se, the goods of monasteries do not pertain to ecclesiastical persons, namely to religious, by reason of their churches or benefices, for instance the goods of a College of religious in which boys are educated, etc. The goods of monasteries pertain to no ecclesiastical persons, but pertain either to the Monasteries themselves or to the Roman Church. Of benefices: hence again those usurping or sequestrating the goods or revenues of lay chaplaincies do not incur this censure. For they are not benefices in the true sense, and are resolved into pious foundations or pious legacies. But those usurping or sequestrating the goods or revenues of benefices which are of lay patronage do incur it. For they are benefices accepted in the strict sense, although they are liable to the servitude of patrons, who have the right of presenting the beneficed person when they have become vacant, the right to certain prerogatives of honor, and some right to support if they should tend toward want. C. Generali Constitutione 13, de Electione et elect. potest., in VI; Bull In Coena Domini, sec. 17; Bonacina, disp. 1, q. 18; Suarez, disp. 21, sec. 2, seventeenth censure; Ferraris, v. Bona, art. 1, n. 13 ff.; E.M.

1175 XII. Those invading, destroying, detaining by themselves or through others, cities, lands, places, or rights pertaining to the Roman Church; or those usurping, disturbing, or retaining supreme jurisdiction in them; and also those furnishing help, counsel, or favor for each of the aforesaid things.

Invading, namely by force applied; for to invade is to enter by force or by an attack, although it is not intended to withdraw that city from the dominion of the Pope, nor to injure the right of the Church in anything. Destroying, in whole or in part. Detaining, whether they themselves invaded, or retain what has been received from others, as e.g., heirs, if nevertheless without greater public harm and without greater harm of the temporal Principate itself of the Roman Pontiff they can at once abandon it; and unless at least tacit consent of the Roman Pontiff himself is added, as seems to have been added for several places enumerated in the Bull In Coena Domini. In this matter the one legitimate judge is the Roman Pontiff himself. Either by themselves or through others refers to the three preceding things. From this head, only male Princes incur this excommunication; not likewise Senators and Deputies, since they retain not as individuals, but as Orders. Rights, i.e., temporal and supreme, principal rights, such as the right of imposing taxes, creating magistrates, etc. Pertaining to the Roman Church, not to private persons, even of the Supreme Pontiff.

Usurping, i.e., ascribing to themselves as their own supreme jurisdiction. Disturbing, e.g., those who directly impede laws from being made, promulgated, and committed to execution in these places; those who promote rebellion, etc., striving to change the established government or to weaken and diminish supreme jurisdiction; not others. Retaining, i.e., exercising supreme jurisdiction de facto in place of the legitimate Prince, thus impeding his jurisdiction. Supreme temporal jurisdiction, namely that which belongs only to the Prince, or supreme governor, that which belongs to the Supreme Pontiff as he is Prince, concerning matters of greater moment, such as cases of State, blood, confiscation of goods, etc. In them, i.e., in the aforesaid cities, lands, and places.

For each of the aforesaid things, namely for invading, destroying cities, etc., usurping, disturbing, retaining supreme jurisdiction, etc. Furnishing help, namely by proximate cooperation, and with all grave fear, coercion, and proportionate grave inconvenience excusing set aside, whether one's own or public. Those furnishing help or favor in retaining are by no means those who stand for the usurpers only in opinion, without doing anything by actual and formal cooperation or adhesion. Encyclical of Pius IX, November 1, 1870; March 26, 1860; Sacred Penitentiary, December 10, 1860. But those furnishing help or favor in retaining are those who furnish some work which proximately confirms the usurpers in detention, e.g., by giving money, by denouncing persons influential among the people, by spreading writings among the people for changing popular opinion, etc.

But here the question is whether those who hold public offices furnish help and favor in retaining. Now these are of two kinds: for some are merely civil, namely those which pertain to the necessities and usefulness of citizens; others are political, which look to protecting the government itself of the whole nation. It is lawful to take up offices of the first kind, since they directly and per se do not tend to approving or confirming the usurper, but only to preserving public order, which the usurper himself ought to preserve from the very nature of society, which cannot ruin itself. But as regards offices of the other kind, the Sacred Penitentiary, October 10, 1860, to the thirteenth general question, "Whether offices can be retained and taken up under an intruded Government," responded that "it can be tolerated, provided there is not question of offices which directly and proximately influence the spoliation, or the maintenance of the same spoliation, and provided they can be exercised without danger of injury to divine and ecclesiastical laws." And thus those directly and proximately influence the maintenance of the spoliation by office who hold the first or supreme magistracy in any province, etc. Instruction of Pius VII, May 22, 1809; June 10, 1809. The cited Encyclical of Pius IX, Respicientes, November 1, 1870, which was issued after the constitution Apostolicae Sedis, explicitly extends excommunication also to other cooperators: to those commanding, favorers, helpers, counselors, adherents, procurers, executors. Bull In Coena Domini, sec. 20; Bonacina, disp. 1, q. 21.

1176 From all these excommunications listed up to this point, We declare that absolution is reserved, and is to be reserved, to the Roman Pontiff existing for the time in a special manner; and that for it a general concession of absolving from cases and censures, or excommunications, reserved to the Roman Pontiff, in no way suffices; moreover, with any indults whatsoever revoked with respect to them, granted under any form and to any persons, even Regulars of whatever Order, Congregation, Society, and Institute, even worthy of special mention and established in any dignity. But those presuming to absolve without due faculty, even under any pretext whatsoever, should know themselves bound by the bond of excommunication reserved to the Roman Pontiff, provided there is not question of the article of death, in which nevertheless the obligation remains firm, as regards those absolved, of standing by the mandates of the Church if they recover. Cf. 799; E.M.

1177 Excommunications latae sententiae reserved in a special manner to the Roman Pontiff, which accrued to the constitution Apostolicae Sedis.

XIII. From the constitution of Pius IX, Romanus Pontifex, August 28, 1873, paragraph Confidimus and following, A.S.S., vol. 7, p. 104, excommunication latae sententiae, specially reserved to the Roman Pontiff, is imposed: 1. on the Dignities and Canons of vacant Cathedral Churches, and on those who, Chapters being lacking, depute Vicars of the vacant Church, or legitimately administer vacant Churches, who, the Capitular Vicar having been removed, before exhibition of the Apostolic Letters, have dared to concede and transfer to one nominated and presented by the lay power to the same Church its care, governance, and administration under any title, name, or sought color. 2. On those nominated and presented to vacant churches, who dare to assume their governance and administration from the aforesaid concession and transfer performed to them by Dignities and Canons and others of whom above. 3. And also on those who have obeyed the foregoing, or have furnished help, counsel, or favor, of whatever state, condition, preeminence, and dignity they may be.

Bishops are excluded from this excommunication. Cf. n. 1237, 1246; A.S.S., vol. 7, p. 401.

Those violating the Pontifical secret, or the so-called secret of the Holy Office, are bound by excommunication latae sententiae reserved to the Supreme Pontiff, with even the Major Penitentiary excluded, except in the article of death. Among others, examiners of the writings and books of Servants of God are bound to observe this secret, and those who discharge some office in the Consistorial Congregation. Order to be observed in the Roman Curia, particular norms, art. 2, n. 4; E.M., On the Second Precept of the Decalogue, 555.

The same penalty of excommunication, reserved exclusively to the Supreme Pontiff, is incurred by those violating secrecy in all those things which pertain to the election of the Roman Pontiff, and in those things which are done in the Conclave or place of election. And the same excommunication is also incurred by all those who incur some excommunication imposed and inflicted by the constitution of Pius X, Vacante Sede, concerning the vacant Apostolic See and the election of the Roman Pontiff, December 25, 1904, such as, e.g., those who, in the aforesaid election, would receive the office of proposing a Veto or Exclusive of some civil power, and would reveal it in any way, nn. 51, 81.

1178 We declare subject to excommunication latae sententiae reserved to the Roman Pontiff:

I. Those teaching or defending, whether publicly or privately, propositions condemned by the Apostolic See under penalty of excommunication latae sententiae; likewise those teaching or defending as licit the practice of inquiring from a penitent the name of an accomplice, as it was condemned by Benedict XIV in the constitutions Suprema, July 7, 1745; Ubi primum, June 2, 1746; Ad eradicandum, September 28, 1746.

Teaching: to teach, as to believe, is not the same as to put into practice; these two can very well be distinguished in reality or in fact. To teach properly is simply to hand down and persuade some doctrine, whether by private or public teaching. Therefore, if someone only says that he holds that this or that proposition ought not to have been condemned, he does not incur this excommunication. Defending: to defend is to undertake patronage of them, by vindicating them from attacks and contrary reasons, as if they were unworthy of condemnation. Publicly, by public school, university, conference, disputation, etc. This twofold addition, whether publicly or privately, placed at the end, affects each thing which precedes, teaching or defending, as is established from the obvious sense. By the Apostolic See, namely by the Supreme Pontiff, not by the Index, not by the Sacred Congregation of the Index, not by an Ecumenical Council. Under penalty of excommunication latae sententiae. Therefore there is question here of the Roman Pontiff condemning ex cathedra under penalty of excommunication latae sententiae, although reservation is not added; for first, this is not held in the Constitution; then, this part of the article would become useless.

Likewise those teaching, etc. Benedict XIV in the constitution Suprema thoroughly reproves the practice of seeking the name of an accomplice, with denial of sacramental absolution also denounced unless it is revealed; there is question of an accomplice not only in a shameful matter, but in any sin. For the law speaks absolutely. In the constitution Ubi primum, the penalty of excommunication by the very fact and reserved to the Roman Pontiff is imposed on anyone who "has dared to teach that a practice of this kind is licit." In the constitution Ad eradicandum, the Pontiff decrees and declares "that the mentioned practice in itself, and everywhere in places and times, has been reproved and condemned by Apostolic Authority and must be judged such." Therefore two things, as is clear, are required so that someone incur excommunication of this kind: 1. that he teach or defend that this practice is licit; 2. that he teach or defend that each together is licit, i.e., both to inquire into the name of the accomplice and to deny absolution to one keeping silent. But it is not necessary that he teach or defend these things with daring and presumption. For it is said, as it was condemned by Benedict XIV, etc., namely the practice; not, to teach or defend.

If confessors by threats of absolution to be denied have compelled penitents to reveal the accomplice, Benedict XIV ordered that they be denounced to the Sacred Inquisition as suspected in faith, yet not by the penitents themselves, but by others who knew it from elsewhere than from their own Confession.

But to this matter pertain the things which are had in the Motu Proprio of Pius X: "Besides these things, in order to repress the daily more daring spirits of many modernists, who by sophisms and artifices of every kind strive to take away all force and efficacy not only from the Decree Lamentabili sane exitu, which the Holy Roman and Universal Inquisition, by Our command, issued on July 3 of the current year, but also from Our Encyclical Letters Pascendi Dominici gregis, given on the eighth day of September of this same year, by Our Apostolic Authority We repeat and confirm both that Decree of the Sacred Supreme Congregation and those Our Encyclical Letters, with the penalty of excommunication added against contradictors; and We declare and decree this: if anyone, may God avert it, should advance to such boldness as to defend any one of the propositions, opinions, and doctrines reproved in either document of which We spoke above, he is struck by that very fact with the censure imposed in the heading Teaching of the Constitution Apostolicae Sedis, which is the first among excommunications latae sententiae simply reserved to the Roman Pontiff. But this excommunication is to be understood with the penalties preserved into which those who commit anything against the mentioned documents can incur as propagators and defenders of heresies, if sometimes their propositions, opinions, or doctrines are heretical; this has indeed happened more than once concerning the adversaries of either of those documents, and especially when they defend the errors of the modernists, that is, the collection of all heresies." Pius X, Motu Proprio Praestanti Scripturae, November 18, 1907.

1179 Is it so forbidden by the aforesaid letters of Benedict XIV to ask the name of an accomplice that this is lawful in no case? R. Negatively, 1. because Benedict XIV himself supposes cases in which this is lawful according to true and sound doctrines; 2. because sometimes the confessor ought to ask about circumstances from which, although per accidens, he comes into knowledge of the accomplice; and sometimes the penitent himself is bound to manifest the accomplice to the Superior, or to another, and yet he cannot furnish this except through the confessor. L., book 6, nn. 491, 499; Ithur., case 31; Lugo, De Poenit., disp. 16, nn. 432, 433.

1180 Is this lawful also for correction or for the public good? R. To the first, negatively. This is established 1. from the constitutions of Benedict XIV in the places cited; 2. because even correction of this kind would render the sacrament of penance odious to the faithful, is harmful to the reputation of neighbors, and contains danger of violation of the sacramental seal. To the second, one must distinguish: if there is question of impeding public harm, affirmatively, namely if this is the one necessary means; but if there is question of merely promoting the public good, negatively, for the same reasons.

1181 Does a confessor sin gravely if he asks the name of an accomplice, but not under penalty of absolution to be denied? An imprudent question of this kind from curiosity, levity, or another similar cause would be excused from mortal sin, grave defamation of the neighbor and grave scandal of the penitent nevertheless set aside. The reason is that those grave reasons would then be lacking which have just been explained, cf. 1180, and which Benedict XIV enumerates in his constitution Suprema.

1182 II. Those, with the devil urging, laying violent hands upon clerics or monks of either sex, with exception, as regards reservation, of cases and persons concerning whom by law or privilege it is permitted that a Bishop or another absolve.

Violent hands: by this is understood any injurious exterior action by deeds, not words, mortal against the person of a cleric; whether by it someone injures his body by striking him, wounding him, giving him poison, when an action of this kind has begun to harm; or injures his liberty by thrusting him into prison, C. Nuper 29, de Sent. exc., etc.; or injures his dignity by bringing force against him in any way, e.g., if he stops the carriage in which he is carried, violently takes away his hat, fouls him, etc. L. 272-275, 280. But an injurious striking would be had even if the cleric consented to it, since this law is in favor of the state. C. Contingit 36, de Sent. excomm. On the contrary, they do not incur excommunication if some strike a cleric for the sake of defense, or in jest; or if parents, teachers, superiors strike a cleric for the sake of correction. C. Cum voluntate 54, sec. 2, ibid.; C. Ex tenore 10, ibid.; C. Si vero 3, ibid.; C. Super eo 1, ibid.

With the devil urging: this "only imports a striking with grave sin." L. 275, 48; Suarez, De Cens., disp. 22, sec. 1, n. 2; Schmalzgrueber, n. 228; Elbel, n. 132. Laying: not those commanding, counseling, consenting, ratifying, or not impeding the laying on. Clerics: by this name is understood everyone initiated at least by first tonsure, even if married, provided he is married to one virgin only and wears the clerical habit and tonsure, C. single chapter, de Cler. coni., in VI; likewise, even one excommunicated, suspended, interdicted, only verbally deposed, or irregular. Monks: "understand any religious, even a lay converse, novice, of either sex. Likewise Tertiaries of St. Dominic and St. Francis if they wear the habit and live in community. Likewise hermits subject to some rule or superior.... Fagnanus says the same of women living together in conservatories, although the religion has not yet been approved.... And Renzius says the same of seminarians, etc." L. 271; Schmalzgrueber, n. 219.

Excepted, etc. Therefore the cases and persons are excepted concerning which by law or privilege it is permitted that a Bishop or another absolve. Cases: a threefold striking must be distinguished: enormous, moderate or grave, light. Striking is enormous if by it someone has mutilated a cleric or monk, put out his eye, broken a limb, inflicted a huge wound, caused a great quantity of blood to be poured out from somewhere other than the nose. It is moderate if the striking brings contusion or deformity, for instance if a tooth is extracted, if an amount of hair is plucked out, if bruising of the flesh is made, if a quantity of blood is poured out, yet without a graver injury of the body. Finally, striking is called light here, not because it imports venial sin, but because, although it is mortal, by the judgment of the prudent it is considered light compared with enormous striking, e.g., if it is done with the palm, fist, staff, stone, without leaving a trace. But it must be observed that light striking can become grave or enormous by reason of circumstances, namely by reason of the person injured, the person injuring, the person before whom the striking is done, and by reason of scandal, place, time, and injury. L. 276-278; Extravagant Perlectis apud the Holy Doctor, n. 277. From light striking, even public, Bishops can absolve from C. Pervenit 17, C. Si vero 3, de Sent. exc. And likewise their Vicars General can do this, because Bishops have this by ordinary law. The same can be done by others having quasi-episcopal jurisdiction. L. 79, 279. From enormous or moderate striking, if it is public, only the Pope or a Legate a latere, who enjoys pontifical authority, can absolve, from C. Ad Eminentiam 20, de Sent. exc. The same can be done by Legates sent to some province from C. Excommunicatis, penultimate, de Off. Legati, but only in their province, and not as regards outsiders. But if the striking was occult, Bishops also can absolve from it by Trent, C. Liceat 6, sess. 24. L. 88, 279.

Persons: Bishops can absolve nuns and all other women from striking, even public, from CC. Mulieres 6, Ea noscitur 13, De monialibus 32, de Sent. exc.; Ithur., case 43, n. 29. "And this even if the striking was enormous.... Likewise those who live collegially, if the striking was grave, but not if enormous.... Likewise all impeded from going to Rome." L. 279; C. Canonica 50, de Sent. excomm.; C. Quoniam 9, de Vit. et hon. cl. Add also regulars, "if the striking was light or enormous but occult..., with the license of their prelates." L. 107; appendix de Privil., n. 97. Cf. Suarez, De Relig., tome 4, book 2, chap. 3.

Or another: therefore regular prelates can absolve their subjects, even novices: 1. if they have struck a fellow member of the same order, unless the striking is enormous or hands have been laid upon a Bishop or Abbot. 2. If they have struck a religious of another order, provided the judgment of the prelate to whom the one struck is subject is also applied. But they cannot absolve them if they have struck a secular cleric, but they must be absolved by the Apostolic See, except in the case of light striking, in which they can be absolved by the Bishop. CC. Monachi 2, Cum illorum 32, Canonica 50, de Sent. exc.; Religioso 21, e.t., in VI; St. Alphonsus, n. 107, where he adds: "It must be noted... that the aforesaid things proceed according to common law; for when privileges are considered, religious can well be absolved by their prelates even if the striking was enormous, from several privileges..., even if a religious struck another of another order, or a secular cleric..., even if the striking was public." Cf. Lucidi, de Visitat., etc., chap. 4, de Clero regul., sec. 4, nn. 96-98; Scavini, book 1, n. 954. Or another: "when the penitent is impeded from approaching the superior, or in danger of death, he can be absolved by any confessor." D'Annibale, Summ., part 1, n. 368, 3rd ed. C. 29, cause 17, q. 4; Suarez, disp. 22, sec. 1; Schmalzgrueber, nn. 97, 243-262; Elbel, nn. 125-149; Bonacina, disp. 2, q. 3, part 6.

1183 Does one incur excommunication who, wishing to kill Peter the cleric, by invincible error kills Anthony the cleric? Several grave doctors deny it, because that real striking with respect to Anthony the cleric was not voluntary, but merely accidental. Others, more probably and commonly, as St. Alphonsus says, book 3, n. 628, affirm it, because although there is error in the person, nevertheless he truly wills to injure a cleric, and in fact injures one. Therefore he truly injures the clerical state. Therefore. Suarez, l.c., n. 54; Molina, De Iustitia et Iure, tract 3, disp. 3, n. 2; Sanchez, De Matr., book 9, disp. 32, n. 27; Schmalzgrueber, nn. 229, 234.

1184 Does he incur excommunication who strikes someone, being ignorant that he is a cleric, but with such a mind that if he knew, he would still strike him? "Sanchez, Suarez, etc., more commonly and more probably deny it, because with concomitant ignorance there is present only an interpretative will, which is not a true will." L. 275; Schmalzgrueber, n. 233; C. Si vero 4, de Sent. exc.

1185 III. Those perpetrating a duel, or simply provoking to it, or accepting it, and any accomplices furnishing any work or favor whatsoever; and also those deliberately watching it, and those permitting it, or, insofar as it is in them, not prohibiting it, of whatever dignity they may be, even royal or imperial.

A duel, insofar as it is punished by this penalty of excommunication, is an illicit war or fight of two persons, by agreement, at an appointed time, in an agreed place, and with lethal and equal arms, even if "it has been agreed that not individuals with individuals, but two, three, or more on each side, should fight," Clement VIII, constitution Illius vices, secs. 3, 5, namely one against one, even if several have successively engaged with the same person. Those perpetrating a duel, i.e., those committing a duel, whether privately or publicly, namely with seconds employed, placards affixed and signed, or a libel of provocation, etc. Also comprehended here are those among whom agreements have been entered about ending the contest as soon as either one has been wounded, or has shed blood, or a certain number of blows has been inflicted by each side. For these truly perpetrate a duel, provided nevertheless that the duel is of itself lethal. Simply provoking to it, whether they provoke by writing or another exterior sign. The present excommunication is incurred even if the duel does not in fact follow, nor the approach, nor any other act proximate to the fight. For since it is said, simply provoking, the censure is imposed precisely because of the provocation, and not also because of the duel. Accepting it: the same observation must be made as for those provoking.

Any accomplices, or those furnishing any work or favor whatsoever. Therefore those commanding, giving counsel, accompanying, messengers, those dictating provocative libels, or writing or affixing them; seconds, witnesses, masters of arms, etc., are excommunicated. But whether accomplices and cooperators incur excommunication if the fight is not brought to effect? Some affirm; others deny; for then it is not verified that they were accomplices and cooperators of a duel. Deliberately watching, i.e., those who intentionally go to the place of the duel and assist at the duel. Hence one who, passing by the place of the duel by the way and by chance, looks, led by curiosity, does not incur excommunication. Likewise those who watch from afar, or in secret, or in another way inducing nothing toward sharpening the fight, do not seem to incur this excommunication. Finally, one who goes to the place of the duel in order to impede it does not incur this excommunication, for they furnish a very good thing. Those permitting it, or, insofar as it is in them, not impeding it: therefore those civil or military authorities who, when they can, by no means impede a duel are subject to this excommunication. Temporal lords, not prohibiting them in their lands, etc. Gregory XII, constitution Ad tollendum; Clement VIII, constitution Illius vices; Benedict XIV, constitution Detestabilem; L. 220; Reiffenstuel, book 5, title 14; Schmalzgrueber, book 5, title 14; Lugo, Resp. Mor., book 2, disp. 1, 2; Bonacina, disp. 2, q. 3, part 48; E.M.

1186 IV. Those giving their name to the Masonic sect, or Carbonari sect, or to other sects of the same kind which plot against the Church or legitimate powers, whether openly or secretly; and also those furnishing any favor whatsoever to the same sects; or those not denouncing their occult ringleaders and leaders, until they have denounced them.

Those giving their name are whoever knowingly and willingly are admitted into it, by whatever rite, or are initiated even without a rite. Masonic sects are assemblies or societies of men which propose to themselves to contrive something against the Church or against legitimate Government, "whether they have done this secretly or openly, whether they have exacted or not from their followers an oath of preserving secrecy." Holy Office, January 12, 1870; May 10, 1884; August 15, 1846. Or to other sects of the same kind: sects plainly religious, heretical, and schismatic do not pertain here. Legitimate powers, whether civil or religious. But here it must be noted that those who have given their name to the aforesaid sects cannot be absolved if, although they repent of the oath emitted, they nevertheless externally communicate with the same associates, by reason of the scandal which is present. Holy Office, July 5, 1837; June 27, 1838; Sacred Penitentiary, November 8, 1821. Any favor whatsoever: whatsoever is very broad; whether negatively, when someone ought and can act; or positively, whether someone acts physically or morally; whether by himself or through others; whether directly or indirectly, whether openly or occultly. Occult ringleaders and leaders: not all whatsoever who have given their name to condemned sects. Occult: therefore if they are publicly known, denunciation can be omitted, as is drawn from the cited Instruction of the Holy Office, February 1, 1871.

Ringleaders and leaders. By the present Constitution there is indeed no censure as regards those omitting denunciation of other sectarians. But there always remains the obligation of denouncing them either from ecclesiastical law, if this is in force, or from natural law, which obliges gravely when there is question of avoiding grave harm.

Until they have denounced. The denunciation must be made to the Inquisitor or Bishop of the place, or to one exercising a quasi-episcopal office there, or to another delegated by them for this effect, as is drawn from the cited Instruction. But grave harm to oneself or one's own can excuse from it, unless there is danger of common harm, which always prevails over private harm, or unless the denunciation is useless because the prelate will apply no remedy. But a notable lapse of time is required for excommunication because of omitted denunciation. Such is an entire month, from the time when someone knew the obligation and was able to fulfill it, according to the common rule. But once denunciation has been made, at least the reservation of the censure ceases, since it is imposed conditionally, until they have denounced. Indeed "the censure itself ceases through denunciation. Holy Office, February 1, 1871." But if for a just cause someone is absolved, before he makes denunciation, by one having power for this, and afterwards he does not keep the promise made of denunciation to be made, he falls back into the same excommunication by force of this clause: until they have denounced. Clement XII, constitution In eminenti; Benedict XIV, constitution Providas; Pius VII, constitution Ecclesiam; Leo XII, constitution Quo graviora; Gregory XVI, constitution Inter; Pius IX, Allocution Qui pluribus, November 9, 1846; Encyclical Letter of Leo XIII, Humanum genus, April 20, 1884; Instruction of the Holy Office, May 10, 1884; Ferraris, v. Denuntiatio; E.M.

1187 V. Those commanding the violation of the immunity of ecclesiastical asylum by rash daring, or those violating it.

The immunity of ecclesiastical asylum is the right which belongs to sacred or religious places, so that those who flee to them are not extracted from them by force. C. Inter 6, de Immun. eccles. Yet from the constitution Cum alias of Gregory XIV and from the Bull Ex quo divina of Benedict XIII, public robbers, highwaymen, ravagers of fields, murderers, heretics, rebels guilty of injured majesty against the person of the Prince, and others whom Benedict XIII excepts in the cited constitution, are excepted, with the formalities nevertheless observed which are prescribed by these two Constitutions. Cf. A.S.S., vol. 2, p. 49 ff., 120, 486. This right belongs to churches, even not yet consecrated, polluted, interdicted, and their sacristies, bell towers, roofs, atria, cemeteries, even separated from the Church; to oratories erected by the Bishop; to hospitals in which there exists some public chapel; to a house of religious; to seminaries; to palaces of Bishops or of Cardinals of the Holy Roman Church. CC. 9, 21, 35, 36, final, de Imm. Eccl.; C. 4, de Relig. dom.; L., de Priv., nn. 25-27. With account indeed taken of places and times, several acts to the contrary are excused from sin per accidens, because they cannot morally be avoided, and positive law does not oblige with so great an inconvenience. Yet per se this right still obtains, notwithstanding contrary custom introduced, namely so that reverence for sacred things may be consulted. Holy Office, December 22, 1880.

By rash daring comprehends each member. From this it is understood that only he incurs excommunication who, by no means compelled by others, prudently and knowingly, either commands the violation of the immunity of ecclesiastical asylum or violates it by executing. Holy Office, February 1, 1871, A.S.S., vol. 15, p. 539. Those commanding violation: hence all those commanding that a delinquent be extracted from ecclesiastical asylum incur excommunication, the effect of violation having followed. Violating are those who in fact extract the guilty person from asylum by force, not those who only attempt it. C. 6, cause 17, q. 4; title 49, de Immun. eccles., book 5 of the Decretals; Gregory XIV, constitution Cum alias; Benedict XIII, constitution Ex quo divina; Clement XII, constitution In Suprema; Benedict XIV, constitutions Alias felicis, Officii nostri, Elapso proxime; Ferraris, Bibliotheca, v. Immunitas eccles.; Reiffenstuel, book 3, title 49; Bonacina, disp. 2, q. 3, part 16.

1188 VI. Those violating the enclosure of nuns, of whatever kind or condition, sex or age they may be, by entering into their monasteries without legitimate license; and likewise those introducing or admitting them; likewise nuns going out from it outside the cases and form prescribed by St. Pius V in the constitution Decori.

Those violating the enclosure of nuns are, as is established from what follows, those who enter into their monasteries without legitimate license. Enclosure is called that whole space which is contained by the enclosures of the monastery. Of nuns, i.e., those who profess religion strictly by true and proper profession. For the discussion here is of that enclosure of which the Council of Trent speaks, sess. 25, de Reg., chap. 5, and Pius V in the constitution Decori. Hence more recent nuns are not bound to canonical and pontifical enclosure, nor are they liable to this censure. S.C. Bishops and Regulars, August 1, 1839. Of whatever kind or condition. Persons of the royal family do not seem also to be comprehended, who by reason of their supreme dignity are worthy of more special mention; nor do prelates, whether secular or regular, seem to be comprehended if entering without necessity, for it cannot be said of them that they enter without faculty. Sex or age. Hence not only men, but also women; not only adults, but also seven-year-old children capable of malice. Monasteries: by the name of monastery is understood a house in which religious women gathered together regularly live. L. 231.

Without legitimate license. Therefore it does not seem that, by reason of incurring this excommunication, it is necessarily required that this license be obtained in writing, as is held in Trent, l.c.; and it seems that even a general license suffices. And indeed he who enters with license received from the superior, although neither had in writing nor special but general, does not indeed enter without legitimate license. This license can be granted: 1. Bishops by their own authority, or delegated authority, according as the monasteries are subject to the Bishop or immediately subject to the Supreme Pontiff. 2. Vicars General, only as regards monasteries subject to the Bishop. 3. Capitular Vicars, the see being vacant, both as regards monasteries subject to the Bishop and also as regards those which are subject to the Apostolic See. 4. The Bishop, and besides him the regular prelate, i.e., General, Provincial, or immediate Superior of the monastery, as regards monasteries subject to regulars, unless a contrary custom is in force, that it be given by the Bishop alone. Benedict XIV, De Synodo, book 13, chap. 12, n. 23. 5. The Abbess, confessor, or another prudent man by delegation or commission of the Bishop. S.C.C., November 26, 1722; L. 223, 224, 228.

But this license cannot be given except in necessary cases, and therefore for a grave cause; and a lesser cause is required for the entrance of a woman than of a man, for daytime entrance than nighttime, of a female blood relative than of a stranger, and for entrance into the outer enclosures than into the inner. But in urgent necessities which do not suffer delay, as in the case of death, fire, violence, etc., no license is required for entering. L. 225. The ordinary physician cannot enter except with license renewed every three months; nor ought he to be accompanied by two senior nuns and enter alone. An extraordinary physician cannot enter at the pleasure of the nuns, but only in defect of the ordinary physician, or when a consultation must be had with the ordinary. Moreover craftsmen and other necessary persons can enter with license, who must exercise their craft within the enclosure. L. 226. A confessor can enter to administer to the sick the sacraments of penance and Eucharist, not only in danger of death, but as often as Communion is distributed by prescription of the rule, and as often as that nun is accustomed to communicate; likewise to administer extreme unction, and to commend the souls of the dying, vested in stole and surplice, S.C. Bishops and Regulars, January 1714, but not to perform the exequies of a deceased nun. A secular confessor must enter without a companion, but a regular must have a companion of approved life and mature age. But while he hears Confession, female attendants must stand by at the door, so that they see him. L. 227. Finally Bishops can enter the monasteries of nuns in case of necessity or visitation, but accompanied by a few persons, and those senior and religious; likewise regular prelates for the sake of visitation, once in the year, and if he is General, he can himself have with him two companions of his order, who are exemplary and of mature age; but if another, only one; and moreover four nuns from the senior ones must assist, who are not separated from the Visitor. L. 221; Bizzarri, Collectan., p. 262, ed. 1885. Although one who entered the monastery with license and, after the business is finished, does not immediately go out, does not incur the censure, nevertheless he sins mortally if the delay is notable.

By entering: to enter is to go inside, to stay inside, and not only to put a foot inside. Introducing are those who cooperate positively toward entrance by sending inside, or by opening the door to one wishing to enter. Admitting are those receiving, who do not prohibit entrance when they can and ought by office, namely the Prefects and Portresses. Likewise those introducing or admitting them: them, namely those violating. Outside the cases, etc. From the cited constitution of St. Pius V, "going out is excused if there is a just cause, namely (as is said there) of great fire, or illness, leprosy, or epidemic." Hence similar causes suffice for going out, such as imminent war, attack by robbers, flooding of a river, or ruin of a building. And form, etc. For when access is available, and time, namely if the danger suffers delay, from the aforesaid Bull of St. Pius V license had in writing from the Bishop is altogether required for going out, and also from the regular prelate if the monastery is exempt. But even in the aforesaid cases it is not lawful to remain outside the monasteries except for the necessary time. Going out, i.e., going out beyond the enclosure with the whole body. St. Alphonsus with others does not admit smallness of matter. Therefore, if a nun goes out from the enclosure, or someone enters the enclosure, even by one step, he incurs this excommunication. Yet others cited by the same Holy Doctor deny this, n. 229. Gregory XIII, constitution Dubiis, December 23, 1581; Alexander VII, constitution Felici, November 10, 1664; Giraldi, Exp. Iur. Pont., part 2, sec. 140; Lugo, Resp. Mor., book 3, disp. 18; E.M.

1189 Note: For the greater custody of chastity, frequent access to speak with nuns at the grates without special faculty and without reasonable and manifest cause, and where there is no legitimate custom to the contrary, is prohibited under grave obligation both to clerics and to lay persons. But this frequency consists in this, that someone goes to the monastery on three continuous days, or four times in a week, or once in each month for about a year. But for regulars, this conversation with nuns is specially prohibited, even if it is done once and for a quarter of an hour and a half, indeed "for any small space of time whatsoever, they sin mortally." Thus the Sacred Congregation, May 1, 1669. "Regulars approaching to speak with nuns without license sin mortally; even from a reasonable cause, when license is not present," etc. Sacred Congregation, November 26, 1672. But from the Decree of the Sacred Congregation issued by order of Sixtus V in 1590, on regulars speaking with any nuns whatsoever, whether of their own or of another order, or with any woman living in a monastery, there is imposed the penalty of deprivation of office, of active and passive voice, to be incurred by the very fact. More probably an abbess outside Rome is excepted. But those joined in the first and second degree of consanguinity are exempt from this prohibition, after permission has first been obtained from the Ordinary, who can give it in the prescribed form and for four times at most in any year. S.C. Bishops and Regulars, 13 Kalends of December, 1623. C. Monasteria, de Vit. et honest. cleric.; C. Periculum, de Stat. regul., in VI; L., book 6, nn. 332-243; Bonacina, tome 1, de Claus., q. 3; Lezana, Summa Quaest. Regular., vol. 2, v. Moniales, n. 17 ff.

From Trent, sess. 25, chap. de Reg., a secular magistrate is excommunicated, with excommunication reserved to no one, if, at the request of the Bishop, he does not furnish help against the disobedient and those contradicting the enclosure of nuns. Bonacina, disp. 2, q. 10, part 7, de Clausura, q. 4; Ferraris, v. Moniales, arts. 3, 4; Lucidi, de Visit., etc., vol. 2, chap. 5, sec. 2; vol. 3, Document LV ff., 4th ed.; Bizzarri, Collect., pp. 301, 311, 319, 329, 347, 410, 438, 454 ff., 546 ff., 596 ff., 723 ff., ed. 1885; Benedict XIV, De Synodo, book 9, chap. 15; Schmalzgrueber, book 3, title 35; Reiffenstuel, ibid.

1190 VII. Women violating the enclosure of male regulars, and superiors or others admitting them.

Women. Since this same excommunication was previously in force and nothing new is now added, it seems the same exception must be made as before. Therefore "queens, electresses, and similar women, and their daughters" are excepted. L. 231, 225. Women, namely having the use of reason and pubescent. Violating, namely by entering, even if at that time no religious is inside; for this is per accidens. Of regulars, i.e., religious who emit solemn vows; for those who emit only simple vows, at least from the sacred canons, are not subject to enclosure.

Enclosure is that whole space which is contained by the enclosures of the monastery, and therefore workshops, dining rooms or refectories, infirmaries, dormitories, kitchen, etc., cloisters, gardens, meadows, orchards, unless they are separated by key and a suitable wall; but not the sacristy, if access to it is open from the church; indeed not even the first cloisters, to which women go to draw water, provided the monastery has other cloisters inaccessible to women. S.C. Bishops and Regulars, April 21 and May 16, 1582; Ferraris, v. Conventus, art. 3, n. 9 ff. In some orders of regulars which have within the monastery a room of the Holy Founder or of another Saint, there is a legitimate custom of admitting there the faithful of either sex on the feast day of the same. "Elbel says, n. 671, that as regards the manner of observing enclosure, legitimate and reasonable customs approved by the authority of Superiors are to be attended to; but not those which should rather be called abuses and corruptions." L. 231. But under the name of monastery or convent do not come private houses or residences where one or another religious is accustomed to dwell; nor a house which is being built, unless there are already sufficient dwellings, so that the community can now live regularly. L. 231.

Or others: therefore even inferiors and subjects admitting them incur this excommunication. Religious violating their enclosure by the introduction of women for an evil end incur by that very fact the penalty of deprivation of offices, and besides, for the future, incapacity for obtaining dignities and offices of their order. Warnings concerning the use of the faculties of the Jubilee, Kalends of November, 1899, sec. VII. Them, namely women violating. Admitting, i.e., receiving, approving admission, or not impeding it when they can and ought by office. Benedict XIV, constitution Regularis disciplinae, constitution Decet Rom. Pont.; Suarez, disp. 22, sec. 6, sixth excommunication; Bonacina, disp. 2, q. 3, part 38, de Clausura, q. 5; Pellizzarius, Man. Reg., tract 5, 6, nn. 36, 37.

1191 VIII. Those guilty of real simony in any benefices whatsoever, and their accomplices.

Those guilty, namely those conferring and receiving a benefice simoniacally. Those guilty: here there is not held, of whatever dignity they may be. Hence some exclude Cardinals, but others also wish them comprehended. For this clause is not held in the following article so that they may be understood as excluded here, but so that in that article even Cardinals and prelates may be understood as included, who previously, according to the opinion of many, were punished only by interdict from entrance into the Church. Pius IV, constitution Romanum Pontificem, sec. 4. Simony, i.e., such properly and strictly, or of divine law. Real simony, by each side giving and receiving the thing and the price. But although it is required that the simony be real, fulfillment from each side, nevertheless, if only part of the promised thing is paid, real simony is now understood to be perfected from each side and sufficient for incurring this excommunication.

In benefices, i.e., in benefices properly so called, of which kind pensions, or temporary vicarships, etc., offices, dignities, etc., in religious orders are not. Therefore one who sells a spiritual pension, although he commits simony, does not incur the present excommunication. For a benefice is: a perpetual right, constituted by ecclesiastical authority, of receiving revenues from the goods of the Church because of a sacred office. Perpetual, i.e., both objectively, insofar as the benefice itself of itself is so perpetual that it remains with the beneficed person until it is taken away from him for a legitimate cause, and so that by the death of the beneficed person, or by his removal from the benefice, the benefice itself is not extinguished, but is vacant of possessor, so that it is to be conferred on another, and therefore endures perpetually in itself; and subjectively, insofar as the beneficed person ought to have it perpetually, as long as he lives, irrevocably. Hence under the name of benefices, properly and strictly, do not come parishes which are conferred in a revocable manner. But others, for incurring this censure, do not require subjective perpetuity also. In benefices, i.e., in buying or selling the benefices themselves; in conferral, election, presentation, and other acts which pertain to provision of benefices. Whatsoever: namely whether they are double benefices or simple; whether of right of patronage or of free collation, etc. Accomplices: therefore this penalty is incurred, e.g., not only by one conferring and receiving a benefice, but also by those by whose cooperation, mediation, or favor the simoniacal contract is perfected. Extravagant 2, h.t.; Lugo, Resp. Mor., book 2, disp. 3, nn. 2, 3; disp. 7, n. 8; Suarez, disp. 22, sec. 5, fourth excommunication; Bonacina, disp. 2, q. 3, part 24; Thesaurus, De Poen., part 2, Simony.

1192 IX. Those guilty of confidential simony in any benefices whatever, of whatever dignity they may be.

Those guilty, namely those giving and receiving benefices and their fruits; and likewise those resigning. For those guilty of confidential simony are those who enter into a confidential pact among themselves. Those guilty: not also accomplices, as in the preceding article. Confidential, which has place only in ecclesiastical benefices; hence is added, in any benefices whatever, etc. But this excommunication is incurred both because of real confidential simony and because of mixed confidential simony, namely completed from one side only; for it is true confidential simony. Nor indeed is it required that the promised thing be fulfilled from each side. Of whatever dignity they may be: and therefore the present excommunication holds also Cardinals of the Holy Roman Church and other prelates. Pius IV, constitution Romanum; St. Pius V, constitution Intolerabilis; Council of Trent, sess. 25, chap. 7; Suarez, disp. 22, sec. 6, seventh excommunication; Bonacina, disp. 2, q. 3, part 25.

1193 X. Those guilty of real simony because of entrance into religion.

Those guilty: therefore in the case of simoniacal entrance into religion, both those giving and those receiving incur the present excommunication. Because of entrance. "It is very probable that excommunication is not incurred in simple entrance, but in profession." L. 108. Because of entrance: this simony is of divine law; but because of support of novices there is no simony; of professed persons, there is either none or only simony of human law, and therefore, where it is still in force, by no means subject to this excommunication.

In religion, strictly and properly so called. Extravagant 1, h.t.; Suarez, disp. 22, sec. 5, second excommunication; Bonacina, disp. 2, q. 3, q. 29.

1194 XI. All who, making gain from Indulgences and other spiritual graces, are struck with the censure of excommunication by the constitution of St. Pius V Quam plenum, January 2, 1569.

All who, etc. By the aforesaid constitution of St. Pius V, it is decreed only that inferiors to Bishops incur the sentence of excommunication, sec. 6. Making gain: therefore it is necessary that at least part of the price be received. Making gain, etc., namely 1. by dispensing indulgences and other spiritual graces, not to be conferred with any temporal thing, to those paying a certain sum of money, so that this payment of money is a condition owed for that concession, as if its price, although this is done under pretext of promoting a pious work; 2. by presuming to publish letters which contain graces of this kind, or by commanding an index of cases and indulgences to be hung in sacred buildings, by which they seem to hunt buyers, since it is openly signified that the aforesaid things are conceded to those paying, although again this is done under pretext of a pious work. Cited Constitution, secs. 1, 2, 3, 4.

And other spiritual graces: these are enumerated in the aforesaid Constitution: 1. the faculty of choosing any priest whatsoever by whom someone may be absolved not only from non-reserved cases, but also from reserved cases, sec. 1; 2. "remissions of enjoined penances," sec. 2; the sacrifice of Mass, burial in the time of interdict; the use of prohibited foods; the assumption of two or more godparents at sacred baptism, contrary to the Tridentine Decree, besides those who are chosen, as they say, by synodal Constitutions; absolution from the guilt of simony reserved to the Apostolic See, sec. 3.

Of excommunication, etc. Therefore the suspension imposed in the same Constitution of St. Pius V against Bishops and Cardinals, sec. 6, has by no means been renewed by the constitution Apostolicae Sedis. Bonacina, disp. 2, q. 3, part 20.

1195 XII. Those collecting alms of a greater price for Masses, and from these seeking profit, by making them be celebrated in places where Mass stipends are accustomed to be of lesser price.

Collecting: collection indicates an abundant quantity of those alms and a deliberate search after the manner of trade. Therefore one would not incur this censure who collected only one or another stipend; or to whom Masses to be celebrated by himself are spontaneously committed. Collecting is said generally, whether they are lay persons or clerics. Collecting alms, etc... where Mass stipends, etc. Therefore the present censure is to be understood only of manual Masses, by no means of those which are owed because of foundation or benefice, or in perpetuity. L., book 6, n. 321, third excommunication. Cf. A.S.S., vol. 4, p. 39; vol. 8, n. 84. Of a greater price, of a lesser price: therefore one does not incur this censure who has Masses celebrated in a place where they are celebrated for the same stipend, although he retains part of the stipend.

From these seeking profit: hence they do not incur the censure who by office collect alms for Masses to be celebrated, if from these they retain for themselves an equitable remuneration of labor, L., l.c., n. 332, dub. 3; or retain them for themselves as alms, if they are truly poor; or simply retain them for themselves as another's thing, for then they must not be regarded as merchants, but as true thieves. Nor indeed do those incur the censure to whom the excess is remitted liberally and altogether spontaneously. Liberally and altogether spontaneously: for they incur it if they ask the priest to remit it, or ask him whether he consents that they retain part; for Benedict XIV, l.c., reckons this among execrable abuses. Finally, those also do not incur the censure who subtract part from the stipend so that it may be spent on certain pious uses, although the S.C.C., September 9, 1874, disapproved this. And from these seeking profit: therefore excommunication is not incurred when someone collects alms, but when, with a lesser stipend handed over to another, he retains a part of it for himself, in grave matter, namely by reason of profit.

In places where, etc.: the word is general; therefore subject to this excommunication is not only one who in another place, but also one who in the same place in which he collects alms commits Masses to be celebrated for a lesser alms, Holy Office, January 13, 1892, namely if he collected the stipends themselves exceeding the tax, and handed over to others only the established stipend, retaining the excess for himself. Exceeding the tax: otherwise it would not be verified that he collected alms of greater price and made Masses be celebrated in a place where Mass stipends are accustomed to be of lesser price, i.e., commonly speaking, whether from the diocesan tax or merely from custom and common practice. E.M.

1196 XIII. All who are struck with excommunication in the Constitutions of St. Pius V Admonet nos, March 29, 1567; of Innocent IX Quae ab hac sede, November 4, 1591; of Clement VIII Ad Romani Pontificis curam, June 26, 1582; and of Alexander VIII Inter ceteras, October 24, 1660, concerning alienation and infeudation of cities and places of the Holy Roman Church.

All absolutely altogether, with no exception made, constitution Admonet nos, sec. 3. Those who are struck with excommunication, etc. Moreover, in the cited constitution of St. Pius V Admonet nos, l.c., first those treating, consulting, or otherwise making words about infeudations or alienations of cities and places immediately pertaining to the Holy See are struck with excommunication. Likewise the aforesaid are struck with excommunication who treat, consult, or otherwise make words about petitioning from the Holy See any persons as Dukes, Vicars, Governors, or under any other title, for life, or in perpetuity, or for a long time, or even at the good pleasure of the Apostolic See, of the aforesaid cities and places. Treating, whether publicly or privately. Concerning infeudations or alienations, to be made in any way whatsoever, e.g., under annual census or rent; in perpetuity, for life, for a long time, at the good pleasure of the Holy See; under any title, e.g., of government, vicariate; from any cause, even of necessity or evident usefulness. Hence it is clear that there is not question here of alienation properly so called, which consists in the perpetual transfer of direct and useful dominion to another, as in donation, sale, etc.; but of alienation improperly such, by which direct dominion or some right in the alienated place is always retained by the Holy See. Sec. 1.

Immediately pertaining: immediately subject places are those in which the Supreme Pontiff exercises temporal jurisdiction either by himself or through his delegated ministers, governors, judges. Now all the aforesaid are struck with excommunication who propose choosing envoys to be sent to the Holy See concerning the foregoing or on occasion of them, both they themselves and envoys receiving an office of this kind, or any others whatsoever insinuating or persuading alienations of this kind to the Roman Pontiff existing for the time, by themselves or by another or others. To insinuate is the same as to declare that one's mind is that the Supreme Pontiff alienate and infeudate the aforesaid places. To persuade is to move by reason or motive to making alienations of this kind. By oneself or another or others: therefore not by letter.

Innocent IX approves this Constitution and extends it in the cited constitution to places not only devolved, but also to be devolved, subject to the Holy See both immediately and mediately. Mediately subject places are those in which the Supreme Pontiff does not exercise temporal jurisdiction, and has transferred it to another, reserving direct dominion to himself. Such are states conceded in fief.

Clement VIII in the cited Constitution approves, confirms, renews, and declares the Bull of St. Pius V as extended by Innocent IX, revoking the Constitution of Gregory XIV, September 13, 1591, by which he had declared that the Constitution of St. Pius V was not to be understood of a fief not yet devolved, when evident usefulness or necessity of the Church demanded that it again be handed over in fief.

Finally, Alexander VII in the cited Constitution not only approved, confirmed, and renewed the three explained Constitutions, but also added by declaring that under the same Constitution of St. Pius V are comprehended principalities, duchies, cities, etc., acquired and to be acquired in whatever way by the Holy Roman Church and the Apostolic See and Camera, after it up to that time and in future successive times in perpetuity, whether by title of devolution or by any other title whatsoever. Likewise he asserted how the Constitutions of Gregory XIII, July 11, 1580, and Sixtus V, July 1, 1585, issued for confiscated goods, and also other Letters of Clement VIII given on May 26, 1596, were to be understood. Avanzini, annotations (35); Bonacina, disp. 22, q. 3, part 41; E.M.

1197 XIV. Religious presuming, outside the case of necessity, to minister to clerics or lay persons the sacrament of extreme unction or the Eucharist as Viaticum without the license of the parish priest.

Religious: novices of any order or congregation are not judged such here. Nor are religious of those congregations comprehended in which only simple vows are emitted. The reason is that in penal matters the law is to be interpreted strictly. For the same reason neither are religious of those orders comprehended in which solemn vows are indeed emitted, yet they themselves have emitted only simple vows. But under this name are comprehended all solemnly professed religious, although they themselves are parish priests. For these are held strictly by common law as true religious, but by no means others, although they emitted simple vows in a Religion in which solemn vows are emitted. This was positively declared by special privilege concerning Scholastics of the Society of Jesus. Bizzarri, Collectanea, p. 745, ed. 1885; Suarez, disp. 22, sec. 2, second excommunication; Lugo, Resp. Mor., book 4, disp. 44, nn. 2, 3.

Presuming: therefore excommunication ceases if you falsely thought that a case of necessity was present, or that the license of the parish priest was not lacking; for if you thought thus, you did not presume. To clerics and lay persons. Yet Religious can from Trent, sess. 24, chap. 11, de Ref., minister the last sacraments to clerics and lay persons who "actually serve and reside within their enclosures and houses, and live under their obedience." Nor indeed is excommunication incurred if they ministered to regulars. Outside the case of necessity, namely as often as danger of death is present and the parish priest cannot or will not minister the sacraments to the sick person. Or the Eucharist as Viaticum: therefore there is no censure if not as Viaticum, but to one who has already received Viaticum, they have ministered it again from devotion; this also is not prohibited, unless one must go along public ways.

Without the license of the parish priest, at least presumed. Of the parish priest, namely one who has care of souls, or who takes his place, by whatever name he is called, and of whom the sick person is a subject by domicile or quasi-domicile. Therefore pilgrims and vagi are excluded. Clementine 1, de Privil.; Bonacina, disp. 2, q. 9, part 5.

1198 XV. Those extracting relics from the sacred Cemeteries or Catacombs of Rome and its territory without legitimate permission, and those furnishing help or favor to them.

Of relics which are found in the Crypts and Cemeteries of the City, it is established that some are of the Holy Martyrs, e.g., "when glass or earthenware phials stained with blood are found at the tombs of the buried in the sacred cemeteries, either inside or outside them"; Sacred Congregation of Relics and Indulgences, December 10, 1863. But it is established that some are not of martyrs, such as those which are found in open loculi. Finally, concerning some it is doubtful whether they are of Martyrs or not. The present excommunication is incurred by one who extracts those former relics of Holy Martyrs, but by no means by one who extracts the rest, whether it is certainly established that they are not of Saints, or whether it is doubted. Relics, namely bones and ashes. Paul V, decree of August 23, 1613, and May 16, 1614, prohibited under grave obligation to take away without permission even the smallest particle of these, and at the same time declared that theft of this kind is never excused because of smallness of matter. Legitimate permission must be given by the Eminent Cardinal Vicar, with the form preserved which was established by Paul V in the places cited and by Clement X in the Brief Ex commissae nobis, January 13, 1672. Namely written permission is required, subscribed by the Eminent Cardinal Vicar of the City, furnished with his seal, and extraction from the catacombs must be done in the presence of a delegated priest. And to them, those extracting. Bonacina, disp. 2, q. 3, part 13, sec. Incidens.

1199 XVI. Those communicating with an excommunicated person named by the Pope in a criminal crime, namely by furnishing help or favor to him.

Those communicating, both clerics and lay persons. With an excommunicated person named by the Pope, namely one whom the Supreme Pontiff excommunicates by name by particular excommunication, or denounces by name as excommunicated by a general excommunication latae sententiae. Therefore one who is excommunicated by anyone else is by no means comprehended here, nor one who, after he has incurred papal excommunication, is afterwards denounced by name as excommunicated by some other Ordinary. In a criminal crime, "That is, in the same crime or contumacy because of which excommunication was imposed, after the excommunication imposed and known to him; e.g., if someone again knows his excommunicated concubine after excommunication, as is held from C. Si Concubinae 55, de Sent. exc., or if someone, after excommunication imposed on someone because of theft, concubinage, etc., furnishes help or counsel to him, lest he restore, lest he dismiss the concubine, or lest he go out from excommunication." L. 197. Namely by furnishing help or favor to him: therefore not any communication whatsoever is comprehended here, but communication 1. with an excommunicated person named by the Pope; 2. in a criminal crime; 3. by furnishing to him help or favor in that crime; counsel is not added. Therefore the crime here, as is clear, is a crime already committed, for one who furnished help or favor in committing a crime would be communicating with one not yet excommunicated. C. Nuper 29, de Sent. excomm.; Bonacina, disp. 2, q. 3, part 21; E.M.

1200 XVII. Clerics knowingly and willingly communicating in divine things with persons excommunicated by name by the Roman Pontiff, and receiving them in offices.

Clerics: therefore lay persons and Bishops do not incur this censure; it is disputed concerning regulars. Knowingly and willingly: therefore any ignorance, even affected, and any fear or compulsion excuse. Note this clause, which is lacking in the preceding article. Communicating in divine things: therefore it is not incurred because of communication in civil matters. But this communication in divine things must be grave, so that smallness of matter does not excuse. By the Roman Pontiff excommunicated by name: the same must be said as in the preceding article. And receiving them in offices: this part is understood by authors as explanatory and determinative of the former, so that the communication in divine things which is interdicted to clerics under penalty of reserved excommunication is only that by which they admit those excommunicated by name by the Pope to performing divine offices. For this is to receive someone in divine offices. But divine offices or divine things are the same here, namely the sacraments, the sacrifice of Mass, public prayers, etc. For divine offices are those which clerics perform as ministers of the Church, or which are accustomed to be done by clerics alone. C. Significavit 18, de Sent. excomm.; L. 33; Suarez, disp. 10, sec. 2; Bonacina, tome 3, disp. 2, q. 5, part 3, n. 3.

1201 XVIII. "Those presuming to absolve without due faculty, even under any pretext whatsoever (from excommunications reserved in a special manner to the Roman Pontiff)... provided there is not question of the article of death." Paragraph A quibus. Cf. 1177.

Those presuming to absolve, not simply those absolving. To absolve, not to feign absolution. From excommunications reserved in a special manner to the Roman Pontiff, not from others. Provided there is not question of the article of death, or of a more urgent case, or it is very hard for the penitent to remain longer in the state of mortal sin. Cf. 800; Suarez, disp. 22, sec. 5, fifth excommunication.

1202 XIX. From the Council of Trent, sess. 22, chap. 11, de Ref., those occupying the goods of any Church or pious place incur excommunication simply reserved to the Roman Pontiff, confirmed by the present Constitution, paragraph Praeter hos: "If greed, the root of all evils, has so occupied any of the clerics or lay persons, with whatever dignity he shines, even imperial or royal, that he should presume, by himself or through others, by force or fear inflicted, or even through supposed persons of clerics, or by any art, or under any sought color, to convert to his own private uses, and to usurp, the jurisdictions, goods, revenues, and rights, even feudal and emphyteutic, fruits, emoluments, or any income whatsoever of some Church, or of any secular or regular benefice, montes pietatis, and other pious places, which must be converted to the necessities of ministers and of the poor; or to impede them from being received by those to whom they pertain by law, let him lie under anathema as long as he has not integrally restored to the Church and to its administrator or beneficed person the jurisdictions, goods, things, rights, fruits, and revenues which he occupied, or which have come to him in any way whatsoever, even by donation of a supposed person, and then obtained absolution from the Roman Pontiff. But if he was patron of the same Church, beyond the aforesaid penalties let him also exist deprived by that very fact of the right of patronage. But the cleric who was fabricator or consenting party of this kind of wicked fraud and usurpation is subject to the same penalties, and also...."

This Tridentine censure must be compared with articles 11 and 12 of the excommunications of this Constitution reserved in a special manner to the Roman Pontiff. In those there is question of goods and rights pertaining to ecclesiastical persons by reason of their Churches or benefices, and of places and rights pertaining to the Roman Church. And occupiers of ecclesiastical goods of this kind "are bound only by excommunication specially reserved to the Roman Pontiff," Holy Office, July 8, 1874, and not also by the Tridentine censure. This latter comprehends all other goods or rights which can in any way be called ecclesiastical. But since this censure is very broad, hence of itself it extends to occupiers of all ecclesiastical goods.

If any of the clerics or lay persons: therefore regulars are not comprehended. If any, etc., with whatever dignity, even royal or imperial... to usurp or impede. Therefore this decree pertains not to any occupations whatsoever, but to authoritative and powerful occupations. Therefore not everyone who converts any thing in any way to his own uses, e.g., a tenant who does not pay rent, a borrower or depositary who does not restore the thing, a debtor not paying debts, S.C.C., February 27, 1569, incurs excommunication, Council of Trent, sess. 23, chap. 3; nor those who subtract or impede tithes, Council of Trent, sess. 25, de Ref., chap. 12, which is plainly decretorial. Nor indeed are those alienating comprehended, concerning whom a special censure is held here. To convert to one's own uses, not to another's, for instance if the rector of a pious place were to cut trees pertaining to the same place and convert them not to his own advantage, but to another's. To convert to one's own uses and to presume to usurp them: each must be taken copulatively, not disjunctively. For "thieves stealing the goods of a church or of pious places do not incur the excommunication of the Council." S.C.C., February 27, 1596. Or to impede them from being received by those to whom they pertain by law. Therefore there is question of outsiders, and not of the possessors themselves. Therefore "this Decree has no place when the Lord of a benefice cuts fruitful trees and converts them to his own advantage." S.C.C. apud Pignatelli, tome 7, cons. 11.

Goods, as elsewhere in Canon Law, are immovable or precious movable goods. C. 13, de Elect., in VI; Extravagant Ambitiosae, de reb. Eccl. non alien. But understand goods of which dominion and possession are already had, and right in the thing, not also those not yet possessed, such as pious legacies, etc., or those of which there is only a right to the thing. Emoluments signify any utilities whatsoever proceeding from some thing in whatever way. Of pious places, namely those which have been erected by ecclesiastical authority, destined to a pious work, and which are ruled and administered dependently on the Church; whence it is said: let that usurper lie under anathema as long as... he has integrally restored... to the church and its administrator or beneficed person.

By himself or through others. Therefore those commanding are also comprehended, even clerical cooperators and those consenting, for it is said at the end: The cleric who was fabricator or consenting party of this kind of wicked fraud and usurpation, etc., and therefore with the effect following, which also applies to others. Sacred Penitentiary, April 15, 1873. By force or fear, etc. Therefore the action which is restrained by this Decree is to convert goods, revenues, etc., to one's own uses, to usurp them or impede them from being received by those to whom they pertain, and this not in any way whatsoever, but by force or fear inflicted, or by any art, namely fraud, or under any sought color, i.e., title or pretext, and not only by occupying them as one's own and due. But it does not matter whether someone usurped or impeded by himself or through others, or even through supposed persons. Nor indeed are only those excommunicated who convert these goods to their own uses, usurp, and impede them from being received by those to whom they pertain, or command these things, by occupying through others, etc., whether clerics, lay persons, beneficed persons, or patrons do these things; or even counsel or merely consent, if clerics, by positive consent; but also those to whom those goods have come from these in any way whatsoever, by inheritance, legacy, donation, leasing, purchase, etc., yet in a quantity not simply grave, which would be foreign to the same Council of Trent, sess. 23, chap. 3, de Ref., but notable. Allocution of Pius IX Quod praenuntiavimus, July 25, 1875; Holy Office, July 8, 1874, ad 2. But presumption is required. For it is said, should have presumed to usurp. Therefore fear and ignorance excuse.

Let him lie under anathema as long as, etc. Therefore a special faculty is needed for absolving these penitents. It must be sought either from the Sacred Penitentiary or from the Ordinaries, to whom extraordinary faculties for this effect are conceded. The Holy See granted to Ordinaries in Italy, for one year, the faculty of making equitable composition for those who unjustly acquired ecclesiastical goods, or alienated those acquired. Sacred Penitentiary, April 15, 1892. Faculty was also granted to the Ordinaries of France of admitting the faithful to composition because of goods unduly acquired after the law of separation. Secretariat of State, September 21, 1907. Cf. the second Supplement to the Enchiridion Morale. Suarez, disp. 22, sec. 6, ninth excommunication; disp. 23, sec. 4, fourth excommunication; Bonacina, disp. 1, q. 18, part 4; Cardinal De Luca, appendix, tome 14, annotations to S.C.C., discourse 23; E.M.

If a patron has committed such a crime, he also incurs deprivation of the right of patronage; if a cleric, he incurs incapacity for obtaining benefices, deprivation of a benefice obtained, and suspension from order, at the discretion of the Ordinary.

The indult for admitting to composition, which previously was given by the Sacred Penitentiary for one year, is now given by the Sacred Congregation of the Council for five years. Monitor Ecclesiasticus, vol. 25, p. 66 ff.

1203 We declare subject to excommunication latae sententiae reserved to Bishops or Ordinaries:

Excommunication, etc. The excommunications are papal, from which the faculty of absolving by ordinary law is conceded to Bishops, who therefore absolve by delegated power by the law itself. Confessors in Rome do not need special faculty of the Eminent Cardinal Vicar as regards the following cases to be absolved, from ancient custom. Holy Office, December 1, 1875.

I. Clerics established in Sacred Orders, or Regulars or Nuns after a solemn vow of chastity, presuming to contract marriage; and also all presuming to contract marriage with one of the aforesaid persons.

Clerics: not all, but those established in sacred orders. Regulars, nuns: not all, but after the solemn vow of chastity; nor indeed all these, but those presuming, and therefore ignorance excuses, even if afterwards, the matter having become known, they persevere in cohabitation, because then they do not contract, but have already contracted before. But there is question of marriage to be contracted, and therefore the present censure is not incurred for betrothals. The Holy Office declared on December 22, 1880: "Clerics established in sacred orders, or regulars or nuns after a solemn vow of chastity has been emitted, presuming to contract so-called civil marriage in places where the Tridentine law concerning clandestinity is in force, incur excommunication latae sententiae reserved to Bishops or Ordinaries." Similarly, the Holy Office, January 13, 1892, declared that they also incur this excommunication if besides the impediment of the solemn vow of chastity they have other impediments, e.g., of affinity or consanguinity. But it is by no means required that this attempted marriage also be consummated; for it is imposed against those presumptuously contracting marriage. And also all, etc.: therefore this excommunication is incurred not only by clerics established in sacred orders, regulars, or nuns, but also by those who contract with them. Clementine single chapter, de Consang. et affin.; Suarez, disp. 11, sec. 3, n. 15; disp. 4, sec. 3, n. 3; disp. 23, sec. 5, seventh excommunication; Sanchez, De Matr., book 7, disp. 48; E.M.

1204 II. Those procuring abortion, the effect having followed.

Those procuring are properly said to be those who directly intend abortion and by an exterior work of itself efficacious deliberately strive so that it really follows. Procuring by immediate and proximate action. Procuring: nothing is distinguished; therefore all, and accordingly pregnant women themselves if they procure abortion in themselves. Lugo, Resp. Mor., book 2, dub. 4; L., book 3, n. 395. Procuring either by themselves or through others; therefore also those commanding, but not also those counseling, helping, etc. Abortion is the ejection of an immature fetus. Therefore surgeons exercising craniotomy, although they sin gravely, do not incur this censure. Abortion: said absolutely; therefore at whatever time it is done after conception, whether the fetus is animated or inanimate, namely in the first days of conception. L., book 3, n. 396. The effect having followed. Therefore the present censure is not incurred if, although someone procured abortion, he nevertheless did not procure it efficaciously. L. 40, 368; Lugo, De Poenit., disp. 16, n. 444; Paludanus, disp. 4, part 7, n. 15; Bonacina, disp. 2, q. 2, part 10; Ithur., case 21, n. 30 ff.

1205 III. Those knowingly using false Apostolic Letters; or those cooperating in the crime in this matter.

Apostolic Letters, in whatever form. False, whether partly true and changed, or wholly substituted. Knowingly: therefore ignorance excuses. Using: namely those who exhibit them so that they can have effect, although in fact they do not have it, for instance because the falsity is discovered; whether lay persons or clerics. Those cooperating in the crime in this matter, namely those who supply proximate work in their use to the one using them, not those who supply counsel or exhortation, nor those who falsify them. For to cooperate is to furnish help to another. C. Ad Falsariorum 7, de Crim. falsi.

1206 IV. To the preceding excommunications reserved to Bishops must be added excommunication against lay persons committing delicts against the Decrees of S.C.C., September 9, 1874, and May 11, 1904. Cf. 1238.

1207 We declare subject to excommunication latae sententiae reserved to no one:

I. Those commanding or compelling notorious heretics, or persons excommunicated by name, or interdicted by name, to be handed over to ecclesiastical burial.

Commanding or compelling: therefore not those burying, nor those simply admitting to ecclesiastical burial. Therefore a parish priest obeying the commands of civil authority and admitting one excommunicated by name to ecclesiastical burial does not incur this censure. Yet he falls into an interdict latae sententiae. Commanding, namely those who order or ask that the thing be done in their name. Compelling, those who compel by applying force. For coercion is not properly present unless force intervenes, and injury if it is unjust. Commanding or compelling, from the subject matter, seem to be restricted to those commanding or compelling by public power or force. For there is question of public and common burial.

To be handed over to ecclesiastical burial, i.e., to be placed in a tomb, to be conceded. Therefore those who command and compel do not incur excommunication unless after burial has been handed over. But ecclesiastical burial is a sacred place assigned for burying the Christian faithful, or at least for performing divine offices, by the designation of the Bishop, or also by common use and custom. Whether episcopal blessing is necessarily required, some affirm, others deny. Therefore one does not incur this excommunication who would command or compel someone to be buried with Catholic rite, but in a profane place; conversely, one incurs it who would command or compel someone to be buried in a sacred place, even with no rite applied.

Notorious heretics, and not only those to be avoided. As is clear, notorious schismatic heretics and apostates from the Catholic faith who are true heretics are also comprehended. By name, etc., with the name expressed by words or indubitable signs. Excommunicated or interdicted, publicly denounced as such. For no one is bound to avoid one censured if the censure has not been publicly denounced, C. Ad Evitanda. C. Quicumque 2, de Haeret., in VI; Clementine 1, de Sepult.; Ferraris, v. Sepultura; Suarez, disp. 12, sec. 4, n. 6; Bonacina, De Cens., disp. 2, q. 2, part 3, sec. 3, n. 3; Reiffenstuel, book 3, title 28, n. 2.

1208 II. Those injuring or terrifying Inquisitors, denouncers, witnesses, or other ministers of the Holy Office; those plundering or burning the writings of its Sacred Tribunal; or those furnishing help, counsel, or favor to any of the aforesaid.

Injuring are those inflicting harm on a person. Terrifying are those causing more than simply grave fear, but very grave fear. Ministers, who are deputed by office for the service or business of the Holy Office, e.g., Consultors, Advocates, Notaries, Executors, etc. Of the Holy Office, wherever it is, whether at Rome or elsewhere; the law does not distinguish. Of the Holy Office, not of Bishops, although these are born Inquisitors. Writings, not Scripture. Writings, i.e., instruments whether public or private, whether printed by type or manuscripts, pertaining to the acts of the Holy Office. For it is said: the writings of its sacred Tribunal. To plunder properly is to snatch into different parts, and as it were to pillage; but to snatch is to take away by force. Therefore they do not incur this excommunication who secretly steal the writings of the Holy Office, or who take away by force only one or another. Plundering, burning, not otherwise destroying. St. Pius V, constitution Si de protegendis; Bonacina, disp. 2, q. 2, part 13; E.M.

1209 III. Those alienating and those presuming to receive ecclesiastical goods without Apostolic Beneplacitum, according to the form of the Extravagant Ambitiosae, de Reb. Eccl. non alienandis.

Those alienating: all, no one excepted; this law does not distinguish. Nor in the obvious sense are Bishops and Abbots excepted in the Extravagant Ambitiosae because from the cited Extravagant Ambitiosae they are punished not with excommunication, but with the penalty of interdict from entrance into the church. For for them another penalty is rather added, because of the greater gravity of the delict, with attention to the quality of those persons, an interdict from entrance into the church, which has been abrogated by the present Constitution. If Bishops and Abbots were excepted from excommunication by that Extravagant, all other inferior prelates also, and other administrators of ecclesiastical goods, would have to be excepted, since these also are punished with another penalty, deprivation of benefices. And thus no one alienating would any longer be excommunicated from that Extravagant. But under the regime of the present Constitution this most grave inconvenience would follow, that Bishops and Abbots, who sin more gravely, would be punished by no penalty, and only those who sin less would be punished. Alienating, not destroying, stealing, plundering. Nor indeed are all alienating comprehended, but only those to whom administration of ecclesiastical goods is entrusted, such as parish priests, rectors, etc., in whose name and by whose mandate the alienation is made, not their mandataries. For in the obvious sense they are here illegitimately alienating who, with the form of the Extravagant Ambitiosae preserved, would legitimately alienate. Presuming to receive: therefore ignorance excuses.

Alienation here, however, is taken broadly, as is established from the Extravagant Ambitiosae itself, which is found in book 3, title 4 of the Common Extravagants, single chapter, de Reb. Eccl. non alienandis. For the Supreme Pontiff says: "We prohibit by this Constitution, to remain in force perpetually, alienation of all things and ecclesiastical goods, and every pact through which their dominion is transferred, concession, mortgage, leasing and renting beyond three years, and also infeudation or emphyteutic contract, except in cases expressed by law, and concerning things and goods which from ancient times were accustomed to be conceded in emphyteusis, and with evident usefulness of the Churches, and concerning fruits and goods which cannot be preserved by being preserved because of the demand of the present time." Then it is added: "If anyone, against the series of this prohibition of ours, has presumed to alienate anything concerning the same goods and things, alienation, mortgage, concession, leasing, renting, and infeudation of this kind shall be of no force or moment at all." Except concerning things and goods accustomed from ancient times to be conceded in emphyteusis: this exception, from present practice, is no longer admitted. Of no force or moment in the external and internal forum, according to the obvious sense, although several deny it for the internal forum if a just cause underlies. Finally, the penalty of excommunication is imposed on those alienating and receiving, and it is prescribed that alienation of these goods never be done without the Roman Pontiff being consulted. Those alienating and receiving: therefore the alienation must be perfected from each side, the thing handed over and accepted; nor does it suffice if it has been sold, e.g., under a suspensive condition.

Ecclesiastical goods, etc., namely those which have already been duly and rightly acquired, according to the form of the same Extravagant Ambitiosae. For to alienate is to cast away from oneself things already acquired, by no means to renounce things to be acquired. Whence, per se, to receive or give borrowed money is not alienation. Cf. Decree of S.C.C., March 21, 1626; L., book 4, n. 187. But ecclesiastical goods are the goods of monasteries, churches, and any pious places whatsoever, although administered by lay persons, provided nevertheless they have been erected by ecclesiastical authority; likewise ecclesiastical benefices, but by no means merely lay chaplaincies. Ecclesiastical goods, i.e., immovable and precious movable goods, as is held in the cited Extravagant. But under the name of precious things come gold or silver vessels, gems, abundant libraries. Likewise flocks and herds totally considered. Likewise cutting of trees and forests, if it is done with deterioration. A great sum of money donated and destined for buying immovable or precious movable goods also comes under this; for then it is judged something immovable or precious movable. Not likewise money generally; and much less precious relics, which is foreign to the mind of Paul II and to the property of the words, for no one would say that they are in our patrimony. Cf. vol. 1, n. 1173. Nor indeed is any sale or leasing beyond three years of an immovable thing or precious movable thing forbidden by this Extravagant. Ordinaries still alienate, by their own right as before, estates of slight value, C. Terrulas 53, cause 13, q. 2; indeed also those not slight, if necessity urges which does not suffer delay. Leases also lack both fault and censure if they were made under this law, that, at the end of each three years, it is lawful for the lessor to withdraw from the lease. Likewise the promise of renewing a lease is not a lease. Nor is it illicit to sell the revenues of one's benefice for a yearly wage or pension beyond three years, because it is prohibited by no law, provided they are not sold or leased for represented, that is, anticipated, payment. Council of Trent, sess. 25, chap. 11, de Ref. Moreover, the Sacred Congregation of Bishops and Regulars, May 1, 1840, determined for estates of slight value the sum of 25 gold scudi of the Camera, namely about 225 Italian lire, which, because of the changed value of money, can at present be doubled by proportionate reason. A gold scudo differs little from the value of 9 Italian lire. Likewise things can be alienated without permission of the Pontiff which probably do not last for three years without notable deterioration, or which are consumed by use, such as fruits, garments, individual beasts of burden, etc.; things worn out by age, useless, harmful; any thing acquired by the Church under this pact, that it must be alienated.

Without the beneplacitum of the Apostolic See. Besides a just cause, in order that alienation of immovable and precious movable things can be done, it is also necessary that it be done with the solemnities required by law, all of which, however, the Apostolic beneplacitum supplies; without this, alienations are liable to excommunication if performed without a just urgent cause. Moreover, those inferior to Bishops and Abbots "exist deprived by that very fact only of the benefices whose things and goods they alienated, and these are judged vacant without any declaration." Extravagant Ambitiosae. L., book 4, n. 187; La Croix, book 4, n. 1363 ff.; Suarez, disp. 22, sec. 6, second excommunication; Schmalzgrueber, book 3, title 13; Reiffenstuel, ibid.; Lugo, Resp. Mor., book 3, disp. 9, 10, 12, 13; Bonacina, disp. 2, q. 5, part 11; Bizzarri, Collectan., pp. 298, 299, 527 ff., 544 ff., etc., ed. 1885; E.M.

The same excommunication is incurred by those selling and acquiring bearer securities belonging to ecclesiastical entities, vol. 1, n. 1173, and also those who violate the prescriptions of the Instruction Inter ea concerning debts and economic obligations to be assumed by Religious Families. Sacred Congregation for Religious, July 30, 1909, A.A.S., vol. 1, p. 699.

1210 IV. Those neglecting, or culpably omitting, to denounce within a month confessors, or priests, by whom they have been solicited to shameful things, in any of the cases expressed by Our Predecessors Gregory XV in the constitution Universi, August 20, 1622, and Benedict XIV in the constitution Sacramentum Poenitentiae, June 1, 1741.

Neglecting, etc. Cf. On the constitution of Benedict XIV Sacramentum Poenitentiae, 1249 ff.; E.M.

1211 V. Besides those thus far listed, We likewise declare excommunicated those whom the Sacred Council of Trent excommunicated, whether with absolution reserved to the Supreme Pontiff or to Ordinaries, or without any reservation, excepting the penalty of anathema established in the Decree of Session IV, concerning the Edition and use of Sacred Books, to which We will that only those be subject who print, or cause to be printed, books treating of sacred things without the approval of the Ordinary.

The censures of the Council of Trent confirmed by the present Constitution are those which were imposed directly by the Council itself, which either were first imposed by the Council of Trent, or, having already been imposed before, were distinctly and expressly commemorated and were inflicted anew by its authority; of which kind, e.g., is the censure concerning which mention is made in the present paragraph. For it is expressly said to be taken "from the Canon of the most recent Lateran Council." Moreover the cited Council of Trent, sess. 4, has this: "Let it be lawful for no one to print, or cause to be printed, any books concerning sacred things without the name of the author, nor to sell them in the future, or even retain them with himself, unless they have first been examined and approved by the Ordinary, under penalty of anathema.... And if they were regulars, beyond examination and approval of this kind, they are also bound to obtain license from their Superiors, the books having been reviewed by them according to the form of their ordinances. But those who communicate them in writing or publish them, unless they have first been examined and approved, are subject to the same penalties as printers."

This Tridentine excommunication, which is reserved to no one, is now restricted and extended. It is restricted only to those "who print, or cause to be printed, books treating of sacred things without the approval of the Ordinary," by no means comprehending those retaining, selling, publishing, if they are not the publishers of the same books. But it is extended to all books, whether the book does not have the name of the author or does have it. Concerning sacred things: although these words, concerning sacred things, are very broad, nevertheless they must be contracted to those books concerning which there is question in the cited Decree, namely "to books of the sacred Scriptures, and also to annotations and commentaries on them, but by no means to be extended to any books whatsoever treating of sacred things in general, that is, of things pertaining to religion." Holy Office, December 22, 1880. Without approval of the Ordinary: only approval of the Ordinary is required under the said censure, namely so that the book may be printed; not that the approval obtained also be printed in the book itself. Constitution Officiorum of Leo XIII, de Cens. et prohib. libror., sec. 48; Suarez, disp. 23, sec. 7, first excommunication; Bonacina, disp. 2, q. 2, part 16; E.M.

1212 VI. The remaining Tridentine excommunications, reserved to no one, which are retained by the present Constitution, are the following: 1. The abductor, and all those furnishing counsel, help, and favor to him, are excommunicated by the law itself. Sess. 24, chap. 6, de Ref. Matr.

The abductor, namely of a woman for contracting marriage with the abducted woman. For there is question of abduction as a diriment impediment of marriage. And all those furnishing counsel, help, and favor to him, namely for the abduction; not likewise if they furnish these after the admitted abduction, so that the abducted woman may more easily marry the abductor. Are excommunicated by the law itself. The diriment impediment ceases if the abducted woman is no longer detained under the power of the abductor; but the excommunication perseveres and has an end only by absolution. Suarez, disp. 31, sec. 5, final paragraph; Bonacina, disp. 2, q. 2, part 9, and de Susp., disp. 3, part 5, par. 1, n. 38; E.M.

1213 VII. 2. The Holy Synod commands all, of whatever grade, dignity, and condition they may exist, under penalty of anathema which they incur by that very fact, that in no way, directly or indirectly, are they to compel their subjects or any others from freely contracting marriages. Sess. 24, chap. 9, de Ref. Matr.

All, of whatever grade, dignity, and condition they may exist: nevertheless not all simply incur excommunication, but only all temporal lords and magistrates of whatever grade, dignity, and condition. For concerning these there is question in the cited chapter. Under penalty of anathema, not reserved. Directly, when force is exercised on the very person whom someone wishes to compel to marriage, and is immediately brought in order to marriage. Indirectly, when force is exercised on another person who influences the person whom someone wishes to compel to marriage, or when force is exercised on this very person not immediately in order to marriage, but in order to something else which compels the one suffering to marriage. Their subjects or any others, living under their jurisdiction, as is held in the same cited chapter, or at least subject in some way and at some time to their jurisdiction. Compel: by grave and unjust coercion. From freely contracting marriages: therefore coercion must regard marriage actually contracted; nor does it suffice for incurring excommunication to compel only to betrothals, or to compel to marriage if nevertheless marriage does not follow. Suarez, disp. 23, sec. 7, fourth excommunication; Ithur., case 14, n. 14 ff.; case 24, n. 14 ff.; Cardinal De Luca, Opera, tome 14, annotations to the Sacred Council of Trent, discourse 26, n. 35 ff.; Bonacina, disp. 2, q. 2, part 6.

1214 VIII. 3. Against all and each persons, of whatever quality or condition they may be, both clerics and lay persons, seculars or regulars, and also those discharging any dignity, if in any way they have compelled some virgin, or widow, or any other woman unwilling, except in cases expressed in law, to enter a monastery, or to receive the habit of any religion, or to emit profession; and those who have given counsel, help, or favor; and those who, knowing that she does not spontaneously enter the monastery, or receive the habit, or emit profession, in any way have interposed their presence, consent, or authority to the same act. Likewise against those who in any way without just cause impede the holy will of virgins or other women of receiving the veil or emitting a vow. Sess. 25, chap. 18, de Reg.

A virgin or widow, or any other woman: if therefore coercion is done to some man, that he enter religion, this censure is not incurred. Since the Council excepts cases expressed in law, a delinquent woman can licitly be compelled to enter a monastery, as penalty of her crime, or as caution lest she fall into some incontinence; but rarely or never to the habit or profession. L. 212; C. 18, de Convers. coniugator.; C. 19, e.t.

To enter a monastery, or to receive the habit, or to emit profession. "Three members are distinctly enumerated, namely coercion to enter a monastery, to receive the habit, and to emit profession.... The Council twice enumerates these three as altogether distinct. And therefore in that first member it does not say to enter religion, but a monastery, because namely through that it prohibits women from being compelled to live there, even with their own habit retained." Suarez, disp. 23, sec. 7, sixth excommunication. Therefore according to Suarez and others the present censure is incurred even if someone compels a woman to enter a monastery, not so that she may profess, nor so that she may take the habit, but so that she may be honorably educated there. But Bonacina, disp. 2, q. 2, part 2, n. 6, and others do indeed distinguish those three things, whence they assert that excommunication is incurred by one who compels a woman even only to entrance, although she neither receives the habit nor emits profession. But they say that entrance must be understood in order to receiving the habit or emitting profession. Therefore one would not incur this excommunication who would compel a woman to enter a monastery for another end, e.g., that she may be educated there. St. Alphonsus, n. 212, judges the first opinion more probable. To receive the veil, or to emit a vow, seems to be the same as to profess religion; nevertheless because no one can profess unless the habit has first been received, one who impeded this reception would a fortiori impede profession, and consequently would incur this censure. Suarez, l.c.; Bonacina, l.c., part 3, n. 3. But Sanchez and others deny it, "because the decree of the Council must be taken with rigor." St. Alphonsus, n. 212.

In any way without just cause: therefore, if with just cause, this excommunication is not incurred. Impede: to impede is not to compel; to impede is to oppose oneself or to place obstacles, so that someone cannot attain what he justly desires. Ithur., case 24; Sanchez, in Decal., book 4, chap. 4.

1215 IX. 4. Lest so great a Sacrament (of the Eucharist) be received unworthily and therefore unto death and condemnation, the Holy Synod itself establishes and declares that for those whom consciousness of mortal sin burdens, however much they may judge themselves contrite, with the supply of a confessor had, sacramental confession must necessarily be premised. But if anyone shall have presumed to teach, preach, or pertinaciously assert the contrary, or even to defend it by public disputation, let him exist excommunicated by that very fact. Sess. 13, canon 11.

Must necessarily be premised: it is not added, by divine law. Therefore if someone defends that confession must be premised by merely ecclesiastical law, he in no way incurs this excommunication. But if he defends that "the command of Trent made to a priest sacrificing from necessity with mortal sin, of confessing as soon as possible, is counsel, not a precept," or that "that particle as soon as possible is understood when the priest will confess in his own time," he incurs excommunication simply reserved to the Roman Pontiff by force of article 1 of that series. For those two propositions are the thirty-eighth and thirty-ninth, which Alexander VII condemned with the others under penalty of excommunication reserved to the Apostolic See on March 18, 1666. Suarez, disp. 23, sec. 7, second excommunication; Bonacina, disp. 2, q. 12, part 14.

1216 X. 5. Although it is not to be doubted that clandestine marriages made by the free consent of the contracting parties are ratified and true marriages as long as the Church has not made them invalid, and therefore those are rightly to be condemned, as the Holy Synod condemns them with anathema, who deny that these are true and ratified, and who falsely affirm that marriages contracted by children of families without the consent of parents are invalid, and that parents can make them ratified or invalid: nevertheless the Holy Church of God has always detested and prohibited them for most just causes. Sess. 24, chap. 1, de Ref. Matr.

Contracted without the consent of parents are invalid, and parents can make them ratified or invalid: therefore there is no question here of the power of civil authority. Concerning this there is discussion in sess. 24, chaps. 3, 4, 9, 12, and the propositions condemned of the Synod of Pistoia, 53, 59, 65. Bonacina, disp. 2, q. 2, part 8.

1217 Other Tridentine excommunications which exist have already been enumerated in their proper place; namely 1. concerning enclosure, which is also reserved to no one, cf. 1189; 2. concerning duellists, which has been transferred in the present Constitution among the excommunications simply reserved to the Roman Pontiff, cf. 1185; 3. concerning usurpers of ecclesiastical goods, which is also reserved simply to the Roman Pontiff, cf. 1202; 4. finally, as regards Tridentine censures which are declared under anathema at the end of individual canons, all indeed are implicitly contained, by reason of heresy, in the first article of the excommunications reserved in a special manner to the Roman Pontiff. The same must be said of the anathema of sess. 25, decree on Indulgences.

1218 An excommunication has accrued to the constitution Apostolicae Sedis, reserved to no one, against missionaries giving work to business and trade, and against their immediate superiors who have not punished delinquents, according to the constitution of Urban VIII Ex debito, February 21, 1633, and Clement IX Sollicitudo, July 17, 1669, from the Declaration of the Supreme Pontiff. Sacred Congregation de Propaganda Fide, March 29, 1873; Holy Office, December 4, 1872.

Clement IX has these things in the place cited, sec. 3: "To all and each ecclesiastical persons, both secular and regular, of whatever state, grade, condition, and quality, and of any Order, Congregation, and Institute... and to any of them who shall have been sent for the time to the islands, provinces, kingdoms of the East Indies... and to the parts of America, both southern and northern, by the Apostolic See, or by the Congregation of Our venerable brothers, Cardinals of the Holy Roman Church, placed over the business of the Propagation of the Faith, or by their Superiors under the name of missionaries, or under any other title, or who in any way shall be staying in those parts, under penalties of excommunication latae sententiae, and deprivation of active and passive voice... and also loss of all goods and profits, to be incurred by that very fact... by the tenor of the present letters We strictly prohibit... that they, under any pretext, title, color, device, cause, occasion, and form, even once, by themselves or through ministers or other subsidiary persons, directly or indirectly, both in their own name and in the name of their respective religions... or of any others whatsoever, and otherwise in any way and however, should thrust themselves into or mix themselves with such secular trades and businesses. And from now... after the case has happened, We apply, by the series of these letters, any goods and profits whatsoever which have proceeded from trades and businesses of this kind... to the use and advantage of the poor, hospitals, seminaries, etc.; delinquents are bound to consign goods and profits of this kind to the Ordinaries of the places... who ought to distribute and spend them as above, and not for other uses.... Sec. 4. Moreover by the same censures and penalties We bind, and declare to be bound, immediate Superiors, and Provincials and Generals of the aforesaid Orders or Congregations, who have not punished their respective subjects committing delicts in the foregoing... in any way even for one single time, at least by removing them from the places of the delict committed by them. But from the sentence of excommunication of this kind no one from the aforesaid delinquents can be absolved by Superiors or another or any others whatsoever, even supported by any authority, except those constituted in the article of death, unless profits of this kind have first been restored."

Kingdoms of the East Indies, parts of America: the praised Declaration of the Holy Office and Sacred Congregation de Propaganda Fide also comprehends Chinese missionaries. Holy Office, January 17, 1883. Or who in any way shall be staying in those parts: "the same prohibition and penalty, according to the mind of Clement IX, affects not only European missionaries, but also any ecclesiastical men whatsoever, who under the name of missionaries or under any other title shall have been sent for the time, or shall in any way be staying in those parts." Holy Office, January 17, 1883. Business is to buy something so that it may be sold dearer unchanged, e.g., oil, grain, books, etc. But trade also comprehends those things which, naturally changed, are customarily resold, e.g., must which, having become wine, calves which, having become oxen, swine which, having been fattened, are resold. Naturally: for if they are resold changed by the art and industry of men, it is craftsmanship, which does not pertain here, e.g., if from bought wool you make garments, from iron arms, from wood vessels. But if these things also are furnished in public workshops, with workers hired, they are something gainful, and differ little from business, nor consequently are they regularly exercised without lethal fault. L., book 3, n. 836. In any way and however they thrust themselves into or mix themselves with it; even once; even giving work to trade and business for others.

No one from the aforesaid delinquents, i.e., from those who give work to business or trades, or thrust and mix themselves into them. Therefore Superiors, even with profits not restored by delinquents, can be absolved, nor does the delay of delinquents harm them. Unless profits, etc. Therefore, with profits of this kind restored, someone can be absolved by another than the Supreme Pontiff. Condonation of profits is to be obtained only from the Holy See. But restitution is to be made "to the Ordinaries of places, or their Vicars in spiritual things, or Officials, or Apostolic Vicars or Pro-vicars." These must "distribute and spend the restored profits for the use and advantage of the poor, hospitals, ecclesiastical seminaries and workers (yet not of the religions... of those who have committed a delict in the foregoing or concerning them, but of other non-delinquents...), and not for other uses." Sec. 3; E.M.

1219 "After the Bull Apostolicae Sedis, are the censures prescribed in the two Constitutions of blessed memory Benedict XIV concerning the Chinese and Malabar rites still in force? R. The Constitutions of Benedict XIV of blessed memory on the above-mentioned Chinese and Malabar rites, issued in the years 1742 and 1744, are altogether in force, except only the censures latae sententiae, of which no mention is made in the Constitution of the Most Holy Lord Pius IX, issued on October 12, which begins Apostolicae Sedis moderationi; and therefore at the end of the formula of the oath which is prescribed and confirmed by Benedict XIV in the same Constitution, between the words, 'I acknowledge and declare myself subject to the penalties imposed by the aforesaid Constitutions,' after the word imposed, this addition is to be inserted: 'and still in force.'" Holy Office, March 3, 1873.


Suspensions *Latae Sententiae* Simply Reserved to the Supreme Pontiff

1220 I. Chapters and convents of churches and monasteries, and all others who receive Bishops or other Prelates to the governance and administration of those churches or monasteries provided in any way concerning the aforesaid churches or monasteries by the same Holy See, before they themselves have exhibited the Apostolic Letters concerning their promotion, incur by that very fact suspension from receiving their benefices, at the good pleasure of the Holy See.

From receiving their benefices. "When a chapter or convent is suspended, the individual persons are not judged suspended, unless they are at fault. When suspension is imposed on the community alone, it does not affect individual persons as regards particular duties, but only as regards offices or benefices of the whole community." L. 317. But benefices of the whole community are those which pertain to the community as a community, although their fruits are distributed to individual persons. Benefices: those things which are of order and jurisdiction remain intact. Receiving, not administration; namely receiving the fruits. At the good pleasure of the Holy See: therefore this suspension is not going to endure for some determinate time, but as long as it shall please the Holy See, i.e., the Roman Pontiff existing for the time and his successors, namely until the suspended persons have deserved to obtain the grace of the same See concerning this. Therefore, when the will of the Holy See to remit or revoke the suspension has been declared, without another absolution absolution it expires. Laymann, part 3, chap. 3, n. 3.

And all others: these words, in their obvious sense, do not seem to be understood of the individual persons of chapters and convents, but seem to be referred to others who are not members of chapters and convents. Hence chapters and convents are indeed suspended from common benefices, which those chapters and convents, as such, possessed, but by no means from the benefices which the individual persons possess. But others besides chapters and convents, all indeed are punished by deprivation of the reception of those things which they individually hold. This suspension, as regards chapters and convents, is partly a penalty, partly a privation; and those also incur it who, from among the chapters and convents, have not received. But as regards others it is simply a penalty; hence they do not incur it unless they are not free from mortal fault.

They receive to the governance and administration: a Bishop or Prelate is judged to be received into the governance and administration of a church as soon as his authority is acknowledged as legitimate by receiving and admitting him. Therefore, once the Prelate has been received, those who render obedience to him when already received and in peaceful possession of his office do not incur this suspension. Bishops: some understand this of consecrated Bishops; because, since we are in odious matters, we use strict interpretation. Others, however, understand also those simply elected or confirmed, though they have not yet received episcopal consecration, because it is said, provided in any way, and there is question of promotion. Cf. Ferraris, v. Episcopus, art. 2, nn. 32, 36, 38. Prelates: those who possess quasi-episcopal and external jurisdiction, not those who are sent as merely administrators. Provided in any way at the same Holy See, namely "who are promoted at the said See, or receive the office of confirmation, consecration, or blessing." Extravag. comm. Iniunctae nobis, chap. 1, de Electione. Bonacina, disp. 3, q. 4, part 40.

1221 II. Those ordaining anyone without title of benefice or patrimony, with an agreement that the one ordained shall not seek support from them, incur by the law itself suspension for three years from the conferral of orders.

Suspension for three years: therefore, when the three years have passed, the suspension expires of itself. Laymann, part 3, chap. 3, n. 3. Those ordaining without title of benefice or patrimony: therefore there is question of the conferral of major orders; for to receive these, a title of benefice, or, this failing, of patrimony, is required. Anyone, whether another's subject or one's own subject, cf. chap. Si Episcopus 37, de Praeb. in 6; whether secular, though regulars are excepted, as having a privilege in this matter. Cf. 1222. Without title: therefore they incur this censure if they ordain someone with a false title, from which no right of receiving fruits passes to the one ordained. But by no means do they incur it if they ordain someone with a title, though insufficient, although this is forbidden by the Council of Trent. Patrimony: perpetual pensions, perpetual legacies of Masses, and manual chaplaincies under condition until the ordained person is provided for are counted as patrimony. L., book 6, n. 825; Benedict XIV, Notification 26.

With an agreement, etc. "Innocent III, in chap. Cum secundum Apostolum, de Praeb., imposed on those ordaining, who promote clerics to sacred orders without title, the burden of supporting them until through them they obtain ecclesiastical benefices. This was also confirmed and explained in chap. Si Episcopus, de Praeben. in 6; but in the Lateran Council under Alexander III, part 1, chap. 5, a limitation was added: Unless the one ordained can have support from his own or paternal inheritance. Yet this is now to be observed according to the prescriptions in the Council of Trent, sess. 21, chap. 2, de Ref." Suarez, disp. 31, sect. 1, seventh suspension. Chap. Si quis 45, de Simon.; Card. De Luca, works, t. 14, Annotations to the Sacred Council of Trent, disc. 14; Bonacina, disp. 3, q. 1, part 8.

1222 III. Those ordaining another's subject, even under the pretext of a benefice to be conferred immediately, or already conferred but by no means sufficient, without the dimissorial letters of his Bishop; or one's own subject who has stayed elsewhere for so long a time that he could have contracted a canonical impediment there, without testimonial letters of the Ordinary of that place, incur by the law itself suspension for one year from the administration of orders.

Those ordaining: even those conferring only minor orders, even according to some tonsure; for the word is general and is extended to every ordainer. Yet with reason first tonsure is excluded, since it is not an order. Holy Office, April 18, 1888. Another's subject: one who consequently is not one's own subject, neither by title of birth, nor of origin, nor of domicile, nor of benefice, nor of familiarity, nor of incardination. Even under the pretext: therefore the present censure is incurred even if someone ordains another's subject without such pretext, without dimissorial letters of the Bishop whose subject he is.

Dimissorial letters are those which contain in writing the express consent and permission of the proper Bishop that his subject may be ordained by another Bishop. Testimonial letters are those which make trustworthy proof that someone is worthy to whom orders may be conferred. Therefore commendatory letters in general concerning someone's life and morals are not sufficient without any respect to receiving orders. But the aforesaid permission and testimony can also be given by living voice from Trent, sess. 14, de Ref., chap. 2, except for Ultramontanes dwelling in Italy, chap. 1, de Temp. ord. in 6. Testimonial letters must be given by the Bishop of domicile, by the Bishop of origin, by the Bishop of the place where someone was born by chance, and by the Bishop of the place where someone has stayed for some time, if he has stayed in such a place for so long, namely beyond six months, and at such an age, namely after the seventh year, that he could have contracted a canonical impediment. But what is here prescribed concerning dimissorial and testimonial letters also pertains to those who have given their name to Pious Societies or Congregations in which simple vows are emitted. Sacred Congregation of Bishops and Regulars, May 6, 1864. But for those religious who today emit simple vows before solemn vows, during the triennium of these vows after the novitiate, dimissorials are given by Regular Superiors only as regards tonsure and minor orders. Sacred Congregation of Bishops and Regulars, January 12, 1858; but after solemn vows have been emitted, as regards all orders.

Of his Bishop: namely, the one who could have conferred orders on him, or granted dimissorials for orders. But by the name Bishop here is also understood the Vicar General, when the Bishop is acting in remote places; and the Vicar Capitular, when the See is vacant, and indeed even within the year for those who are pressed, namely those for whom, by reason of a benefice either received or to be received, it is necessary that the conferral of sacred order or tonsure not be deferred; after the year, for those not pressed. For so long a time, i.e., as in marriages according to the truer opinion, beyond six months, or beyond three for clerics assigned to military service. Cf. 893. A canonical impediment, for example censures, irregularity, etc. Chap. Eos qui 2, de temp. ordin. in 6; Innocent III, chap. Speculatores, November 4, 1694; Card. De Luca, loc. cit.; Bonacina, disp. 3, q. 1, q. 11, q. 2, part 7; Giraldi, Expos. Iur. Pont., part 2, sect. 96; Honorante, Prax. Secret. Urb. Vicar., chap. 1, n. 9; E.M.

1223 IV. He who, except in the case of legitimate privilege, has conferred sacred order without title of benefice or patrimony on a cleric living in some Congregation in which solemn profession is not emitted, or even on a religious not yet professed, incurs by the law itself suspension for one year from the conferral of orders. "Pius V, by the motu proprio of the year 1568, which begins Romanus Pontifex, extended the decree of the Council of Trent, sess. 21, chap. 2, de Ref., insofar as it requires the title of benefice or patrimony, even to religious clerics or those living after the manner of religious, who have not emitted profession and solemn vows; and he suspends by the law itself those otherwise ordained, and if they minister he makes them irregular." Suarez, de Cens., disp. 31, sect. 1. This extension of St. Pius V is preserved by the Constitution Apostolicae Sedis, as is clear from the present suspension. Except in the case of legitimate privilege: hence the Religious of the Society of Jesus are excepted, although they have emitted only simple vows, from the Constitution of Gregory XIII Ecclesiae catholicae, June 28, 1591. Cf. Sanchez, Consil. Mor., book 7, chap. 3, dub. 35, n. 9.

A cleric in some Congregation, etc.: therefore, apart from a special privilege, they cannot be ordained by the title of poverty: 1. religious who have emitted simple vows in a Congregation to which simple vows only were granted; 2. religious who now emit simple vows by pontifical mandate, although they belong to orders in which formerly only solemn vows were emitted. Sacred Congregation, January 20, 1860. He who has conferred sacred order: therefore a single class of persons incurs this suspension, namely those themselves conferring the order, or ordaining. Card. De Luca, loc. cit.; Bonacina, disp. 3, q. 1, part 8, q. 2, part 10.

1224 V. Religious who have been ejected and are living outside religion incur by the law itself perpetual suspension from the exercise of orders.

Religious. The aforesaid suspension touches only religious admitted to solemn profession, 1. because the Sacred Congregation of Cardinals for interpreting the Council of Trent, on September 21, 1624, after counsel had been communicated with Urban VIII and by his faculty, issued among other things the following Decree: "Those ejected and living outside religion are perpetually suspended from the exercise of orders, the faculty of the Ordinaries of places to relax or moderate the said suspension having been removed." But the aforesaid suspension, according to the common opinion of theologians, did not touch religious not admitted to solemn profession. 2. For by the name religious in odious matters only religious strictly so called, or professed, are customarily meant. Therefore neither novices nor religious who have emitted only simple vows incur this censure. Ejected: therefore apostates or fugitives do not incur this suspension, because they have not been ejected. Nor do the unjustly ejected incur it. Therefore it is necessary that someone be ejected for a just cause and with the order of law observed. Otherwise he will not truly have been ejected. Living outside religion: therefore those ejected persons who are received again, or who pass canonically to another religion, are no longer bound by this suspension, because they are not living outside religion. Bonacina, disp. 3, q. 8, part 12; de Claus., q. 2, part 12; Lucidi, vol. 2, p. 36 ff., ed. 3.

1225 From the Decree of the Sacred Congregation of Bishops and Regulars, November 4, 1892: "Alumni of solemn or simple vows, perpetual or temporary, constituted in sacred orders, who shall have been expelled or dismissed, are to remain perpetually suspended until the Holy See provides for them in another way; and besides this, until they find a benevolent receiving Bishop and provide for themselves concerning ecclesiastical patrimony. Those who, constituted in sacred orders and bound by simple vows, whether perpetual or temporary, have spontaneously sought and obtained dismissal from the Apostolic See, or otherwise by Apostolic privilege have been dispensed from simple vows, whether perpetual or temporary, are not to leave the cloister until they find a benevolent receiving Bishop and provide for themselves concerning ecclesiastical patrimony; otherwise they remain suspended from the exercise of the orders received. This is extended also to alumni of simple temporary vows who would already be released from every bond of profession because the time for which the vows were pronounced by them has elapsed." Therefore the ejected are always to be dispensed by the Holy See, even if they have found a receiving Bishop and provided for themselves concerning patrimony. The dismissed and others, if they have found a receiving Bishop and provided for themselves concerning patrimony, by that very fact their suspension ceases.

According to the most recent Decree concerning the expulsion or dismissal of Religious, Sacred Congregation concerning Religious, Quum singulae, par. 20: "20. All Religious, of whom there is question, constituted in Sacred Orders, who shall have been expelled or dismissed, remain perpetually suspended until from the competent Authority, after amendment of life, they have obtained dispensation. Religious or Clerics not in Sacred Orders, expelled or dismissed, are prohibited from ascending to higher Orders without permission of the Holy See. But all expelled or dismissed, even if they have truly amended themselves, will not be able to be admitted to their own or to another Order or Congregation without special permission of the Apostolic See."

Furthermore, attention must be paid to the new clauses, though not expressed, which must be understood as annexed to Rescripts of secularization or of dispensation from perpetual vows, which are granted to religious clerics constituted in sacred orders. Cf. vol. 3, n. 254.

1226 VI. Those who have presumed to receive the same order from one excommunicated or suspended or interdicted, if these have been denounced by name, or from a notorious heretic or schismatic, incur by the law itself suspension from the order received; but one who in good faith has been ordained by any one of them, We declare not to have the exercise of the order so received until he is dispensed.

Suspension from the order received, i.e., validly received; otherwise suspension could not even be understood. Those who receive the same order, etc.: therefore it is not a total suspension from every order received, but a partial one only from the order received from one excommunicated, suspended, or interdicted. From the order received: therefore this suspension is not extended also to first tonsure; but it is extended to the consecration of a Bishop, for the text speaks generally. From one excommunicated, or suspended, or interdicted from the conferral of orders. Denounced by name, or from a notorious heretic or schismatic: therefore the present suspension is not incurred if the order is received from one interdicted, suspended, or excommunicated, but tolerated; or from a heretic or schismatic, but occult.

They have presumed: therefore ignorance, even crass or supine, and grave fear excuse from this suspension.

But one who in good faith... not to have the exercise: the opposition which is here established between him who presumes to receive order and him who in good faith is ordained by an excommunicated person; likewise that different manner of speaking, for of the first it is said that he incurs suspension, of the later that he does not have the exercise of the order so received, seems openly to imply that this privation of the order received is not imposed as a censure on the ordained person, but as a privation and penalty to the injury of the ordainer acting without due power, and as a kind of irregularity from defect. Hence the same must be said also in the case of coercion and of fear falling on a steadfast man. For that defect of power is not removed because of fear; indeed, in some way it is increased, especially if it is instilled by the very ordainer. Until he is dispensed: this dispensation, as is clear from law, is not reserved to the Supreme Pontiff; nor indeed is it reserved here, since it is put indefinitely; hence it is to be understood with the clause, according as by law. Until he is dispensed by his Bishop. Before dispensation he sins by ministering in the orders received. Chap. Quoad 1, de Schism.; chap. Fraternitati 2, ibid.; chap. unic. de Ordinatis ab Episc. qui ren. ep.; Bonacina, disp. 2, q. 1, parts 9, 10; Thesaurus, de Poenis eccles., part 2, Ordo, chap. 24, n. 1, v. Limita et advertendum.

1227 VII. Secular clerics who are foreigners, staying more than four months in the City of Rome, ordained by someone other than their own Ordinary without permission of the Cardinal Vicar of the City, or without a previous examination completed before the same, or even by their own Ordinary after they have been rejected in the aforesaid examination; and also clerics belonging to one of the six suburbicarian bishoprics, if they are ordained outside their own diocese, with dimissorials of their Ordinary directed to another than the Cardinal Vicar of the City, or without spiritual exercises having first been made for ten days, before receiving sacred order, in the urban house of the priests called of the Mission, incur by the law itself suspension from the orders thus received at the good pleasure of the Holy See. But the Bishops ordaining incur suspension from the use of pontificals for one year.

Secular clerics: these things therefore do not pertain to regulars, nor to laymen who receive tonsure and, with it, minor orders at the same time. More than four months: not before this time; namely those who have stayed in the City for a shorter time. Foreign clerics here are said to be those who belong neither to the Roman diocese nor to one of the six suburbicarian bishoprics. This is clear from that other added part: foreign secular clerics... and also clerics belonging to one of the six suburbicarian bishoprics, etc. Staying in the City, and still continuing to stay there; for it is said staying in the City, not who have stayed, ordained by another, etc.; therefore these things do not pertain to those who indeed depart to be ordained, but are no longer going to return. Proper Ordinary, by reason of origin, or domicile, or incardination, or benefice, or familiarity. After they have been rejected in the aforesaid examination; not likewise without the aforesaid previous examination. And also clerics belonging, etc.: it is not added, staying more than four months in the City of Rome. Therefore they incur this suspension, although they are staying in their own diocese, if, etc. The suburbicarian bishoprics are Ostia, Porto and Santa Rufina, Albano, Palestrina, Sabina, Tusculum, Velletri. Cf. motu proprio of Pius X Edita a Nobis, May 5, 1914.

Or without the exercises having first been made: namely unless they enjoy a privilege. Before sacred order, not any order whatsoever. Priests of the Mission, commonly called Lazarists, are those who have St. Vincent de Paul as founder. Bishops ordaining: not those conferring simple tonsure. Suspension from the use of pontificals. Cf. 1130, 1131. Edict of the Cardinal Vicar issued by order of Benedict XIV, March 20, 1743; Declaration issued by order of Alexander VII in 1668; Honorante, Prax. Secret., chap. 16.

1228 The preceding suspensions are not all censures in the strict meaning; for some are simply penalties, namely those which are imposed at good pleasure, in perpetuity, or for a determinate time, e.g., for three years, for one year. But one is simply a privation, such as that which is imposed on clerics receiving orders in good faith from a Bishop excommunicated by name, etc. Finally, one is a privation and a penalty, such as that which is imposed on Chapters and Monasteries. Hence violation of suspension in innocent persons, in moral persons, in Chapters, Monasteries, Universities, etc.; and in individual persons indeed who are gravely guilty, either in perpetuity or at good pleasure, induces no irregularity. Whether the same holds when suspension is imposed to a fixed day, for a year, for three years, some deny, because it does not have the nature of censure, namely of a medicinal penalty; others affirm from chap. Cum aeterni 1, de Sent. et re iud. in 6; and more truly, since from the very fact that it is imposed by the law itself it is already for preventing future delicts, and not only for punishing past ones. Therefore from this head it truly also has the nature of censure. Cf. L., book 7, n. 314; Salm., t. 10, chap. 5, n. 13.

1229 The Tridentine suspensions to be added to the preceding suspensions of the Constitution Apostolicae Sedis are the following:

VIII. "It shall not be lawful for Chapters of Churches, when the See is vacant, within one year from the day of vacancy, to grant permission to ordain, or dimissorial letters, or reverends, as some call them, whether from the disposition of common law or even by force of any privilege or custom, to anyone who has not been pressed by reason of an ecclesiastical benefice received or to be received. If otherwise is done, the Chapter contravening is subject to ecclesiastical interdict, and those thus ordained, if they have been constituted in minor orders, shall enjoy no clerical privilege, especially in criminal matters; but if in major orders, they are suspended by the law itself from the execution of orders, at the good pleasure of the future prelate." Sess. 7, chap. 10, de Ref.

If they have been constituted in minor orders. "For those receiving minor orders another penalty is established, namely that they are not to enjoy clerical privilege, especially in criminal matters; therefore they are not suspended, as the Congregation of the Council declared... The penalty imposed on those ordained in minor orders does not comprehend this one receiving first tonsure; because under the designation of minor orders, especially in a penal and odious decree, only the four minor orders are understood, and not first tonsure, which is distinguished from them... But one pressed by reason of a benefice received is said to be he who holds a benefice by reason of which he is obliged to have himself promoted; as he who holds a parochial church is pressed to be promoted to priesthood within a year... But one pressed by reason of a benefice to be received is said to be he who has been called to a vacant benefice requiring a certain order which he lacks." Castropalao, de Cens., disp. 4, part 10, par. 1, n. 11; Suarez, de Cens., disp. 31, sect. 1, second suspension; Bonacina, de Suspens., disp. 3, part 5, par. 1, n. 5. Within one year from the day of vacancy: because if after a year the See is still vacant, it is permitted that the Chapter provide for new priests by granting dimissorials. But to grant dimissorial letters after a year pertains to the Vicar Capitular, not to the Chapter. The Vicar of the Supreme Pontiff, when the See is vacant, is by no means comprehended in the Tridentine decree. Permission to ordain: for tonsure to be conferred, dimissorials can be granted even within the year. Sacred Congregation of the Council, February 10, 1594.

This penalty "imposed on those who, contrary to this Decree of the Holy Synod under Paul III (sess. 7, chap. 10, de Ref.), obtain dimissorial letters from the Episcopal Chapter when the See is vacant, it commands to be extended to those who obtain the same letters not from the Chapter but from any others succeeding to the place of the Chapter in the Bishop's jurisdiction when the See is vacant. But those granting dimissorials contrary to the form of the Decree are by the law itself suspended from office and benefice for one year." Council of Trent, sess. 23, chap. 10, de Ref. Bonacina, disp. 3, q. 1, part 11.

1230 IX. Let each one be ordained by his own Bishop. But if anyone seeks to be promoted by another, let this by no means be permitted to him, even under pretext of any general or special Rescript or Privilege, even at the stated times, unless his probity and morals are commended by the testimony of his Ordinary. If otherwise is done, let the ordainer be suspended from the conferral of orders for one year, and the ordained from the execution of the orders received for as long as it shall seem expedient to his proper Ordinary. Sess. 23, chap. 8, de Ref.

Unless his probity and morals are commended by the testimony of his Ordinary. Therefore this suspension is incurred by the foreign Bishop ordaining, and by the one ordained by him without testimonial letters of the proper Ordinary. Therefore here there is no question of the lack of dimissorial letters. "A cleric who has obtained a Rescript or Privilege from the Pope to receive orders from any Bishop, if he receives them without commendatory letters of his proper Bishop, incurs the same suspension from the same Tridentine decree, because that rescript excludes dimissorial letters but not commendatory letters, i.e., testimonial letters concerning life and morals." Bonacina, n. 22; Mazzotta, tract. 8, disp. 3, q. 2, chap. un., par. 1, n. IX. But this censure is incurred "by reception of both major and minor orders, because the text speaks generally of all, as the Sacred Congregation of the Council declared there. But by reception of first tonsure this suspension does not seem to be contracted." Castropalao, de Cens., disp. 4, part 10, par. 1, n. 4.

For one year. "How is a suspension imposed for a determinate time, or under some condition, removed? Resp. If the time has elapsed, or the condition has been fulfilled, it ceases without any absolution, because it cannot proceed beyond the intention of the one imposing it... But in the intervening time, or before the condition has been fulfilled, such a suspension can be removed by dispensation by him who imposed it, or by his Superior or successor, but not by an inferior. And therefore if it has been imposed by common law for a certain time, only the Pontiff can remove or relax it before the time is finished... The reason is that otherwise the intention of the Pontiff would be frustrated." Schmalzgrueber, book 5, tit. 39, nn. 311, 312. For as long as it seemed expedient to the proper Ordinary. This suspension is to be removed by the proper Bishop, to whom the injury was done. Bonacina, disp. 3, q. 1, part 11.

1231 X. It shall not be lawful hereafter for Abbots and any others whatsoever, however exempt, who are situated within the boundaries of any diocese, even if they are said to be of no diocese or exempt, to confer tonsure or minor orders on anyone who is not a regular subject to them; nor may the same Abbots and other exempt persons, or any Colleges or Chapters whatsoever, even of Cathedral Churches, grant dimissorial letters to any secular clerics so that they may be ordained by others. But the ordination of all these, with all things observed which are contained in the decrees of this Holy Synod, shall pertain to the Bishops within whose diocesan boundaries they exist, notwithstanding any privileges, prescriptions, or customs, even immemorial. It also commands that the penalty imposed on those who, contrary to the decree of this Holy Synod under Paul III (sess. 7, chap. 10, de Ref. Cf. 1229), obtain dimissorial letters from an episcopal Chapter when the See is vacant, be extended to those who obtain the same letters not from the Chapter but from any others succeeding to the place of the Chapter in the Bishop's jurisdiction when the See is vacant. But those granting dimissorials contrary to the form of the Decree are by the law itself suspended from office and benefice for one year. Sess. 23, chap. 10, de Ref.

To anyone, etc. "Hence it follows that the aforesaid Abbots and other exempt persons are subject to this penalty when they make dimissorial letters for a secular cleric, although he otherwise pertains to their jurisdiction. The reason is that the Council speaks of those granting dimissorials to secular clerics." Bonacina, de Susp., disp. 3, part 5, par. 4, n. 12. Colleges or Chapters, i.e., when the See is not vacant, which by a certain special right have jurisdiction in some part of a diocese. For another Decree exists concerning Chapters when the See is vacant. Cf. 1229. The penalty also, etc. Cf. 1329; Benedict XIV, de Syn., book 2, chap. 11.

Therefore Abbots, exempt Prelates, and Vicars Capitular, who grant dimissorial letters to secular clerics so that they may be ordained by someone other than their proper Bishop, incur suspension from office and benefice for one year. Those ordained, with dimissorials of the Vicar Capitular, incur suspension from the execution of orders at the judgment of the future Prelate. Cf. 1299.

1232 XI. No Bishop of those called titular, even if he shall have resided or stayed in a place of no diocese, even exempt, or in some monastery of any Order, by force of any privilege granted to him for the time of promoting any persons whatsoever coming to him, is able to promote or ordain another's subject, even under pretext of familiarity of his continuous table-fellowship, without the express consent or dimissorial letters of his own proper prelate, to any sacred or minor orders, or first tonsure. The one acting contrary is by the law itself suspended from the exercise of pontificals for one year; and the one so promoted, from the execution of the orders thus received until it shall seem good to his own prelate. Sess. 14, chap. 2, de Ref.

Titular Bishops are said to be those who indeed have been consecrated for some diocese. But because a diocese of this sort has been invaded by infidels, by heretics, or by schismatics, the Bishop has in it neither clergy nor people subject to him. Cf. Giraldi, Iur. Pont. Expos., part 1, sect. 64. To promote to any sacred or minor orders, or first tonsure. "It has been provided that this faculty is by no means to be granted to a titular Bishop, so that no competency enters in them. For that of origin cannot enter, much less that of domicile or benefice, since in Titulars none of these remains verifiable, although someone from a Church occupied by infidels comes to Catholic places so that he may live in a Catholic manner, since he is made a subject of that diocese, as is insinuated above. Hence for this reason there would remain only the title of familiarity, which was removed by this Conciliar Decree, since under this pretext many frauds were committed, and many who because of lack of learning, or because of life and morals or other just causes, were rejected by the Ordinary, thus assumed orders." Card. De Luca, loc. cit., disc. 14, n. 19. E.M.

1233 XII. It is lawful for no Bishop, under pretext of any privilege, to exercise pontificals in another's diocese, unless with the express permission of the Ordinary of the place, and only upon persons subject to that Ordinary. If otherwise has been done, the Bishop is by the law itself suspended from the exercise of pontificals, and those thus ordained from the execution of orders. Sess. 6, chap. 5, de Ref.

For no Bishop: what has been said of a Bishop is to be understood of an Archbishop, because it is not given to him to exercise pontificals in the diocese of suffragans except in some cases. And upon persons, etc. This Decree does not prevent a Bishop existing in another's diocese, with the previous permission of the Ordinary of that diocese, from being able to confer orders both on his own subjects and on those of the Bishop granting permission. Sacred Congregation, February 22, 1630; indeed also on the subjects of another Bishop, if they have this one's dimissorial letters and if the permission of the Bishop of the place again is added. If otherwise: neither of the suspensions which follows is reserved to the Supreme Pontiff. Bonacina, disp. 3, q. 1, part 12, q. 2, part 12; Lugo, Resp. Mor., book 1, dub. 32; E.M.

1234 XIII. Bishops, if, which God forbid, they shall not abstain from a crime of this sort, and, after being admonished by the provincial Synod, shall not amend themselves, are by that very fact suspended; and if they persevere... Sess. 25, chap. 14, de Ref.

From a crime of this sort, i.e., concubinage. Admonished: a threefold admonition is not required, but one is sufficient. Shall not amend themselves: namely, unless, morally speaking, they immediately remove the occasion of delict and scandal. Suspended: "this suspension is imposed absolutely, and without limitation of time, office, or benefice; and therefore it comprehends all these things." Suarez, disp. 31, sect. 5, penultimate par. Trent, sess. 15, chap. 12, de Ref.; Bonacina, disp. 3, q. 6, part 1, q. 7, part 4.

1235 XIV. If any pastor or other priest, whether regular or secular, even if he contends that this is lawful to him by privilege or immemorial custom, shall have dared to join or bless in marriage betrothed persons of another parish, without the permission of their pastor, he remains suspended by the law itself for so long as until he is absolved by the Ordinary of that pastor who ought to have assisted at the marriage, or from whom the blessing ought to have been received. Sess. 24, chap. 1, de Ref. Matr. "The Council does not explain from what such priests are suspended on account of such a crime; yet since it is not likely that he is suspended from every office and benefice, as that word, pronounced simply, seems to indicate, both because that sin does not seem worthy of so great a penalty, and also because that penalty is imposed indifferently on pastors and on simple priests, both regular and secular. And thus the suspension seems only to be from a thing common to all those.

Therefore I judge it to be suspension from the priestly office, or at most from the priestly function; because, according to the common understanding of the canons, the penalty is determined from the subject matter, so that someone is punished in that in which he offended. Likewise because, when a priest is suspended on account of abuse of the priestly function, he is rightly understood to be suspended formally insofar as he is a priest, and therefore from the priestly function." Suarez, de Cens., disp. 31, sect. 3. Filliucius, tract. 17, n. 101; Bonacina, disp. 3, q. 3, part 5.

1236 XV. Lest the Bishop be ignorant of the time of profession (as regards nuns), so that he may examine them, the superior of the monastery is bound to make him certain one month beforehand. But if the superior shall not have made the Bishop certain, she is suspended from office for as long as it shall seem good to the Bishop. Sess. 25, chap. 17, de Reg.

This suspension is not a censure, but a mere penalty. There is question, however, of nuns properly so called, namely those who emit solemn vows.

Here may be added the penalties to be incurred by that very fact by superiors of regular Institutes, whether of men or women, not observing the dispositions of the Decree Quemadmodum of the Sacred Congregation of Bishops and Regulars, December 17, 1890, concerning the account of conscience to be rendered, concerning Confession, concerning Communion; namely the penalties against Superiors violating the mandates of the Apostolic See.

The penalties against Superiors violating the mandates of the Apostolic See are those which are enumerated in the Apostolic Constitutions to be read by Regulars at the public table or chapter, namely deprivation of active and passive voice, of offices, dignities, and incapacity for the aforesaid.

1237 Suspensions which have accrued to the Constitution Apostolicae Sedis, reserved in a special manner to the Roman Pontiff.

XVI. If, however, any of the aforesaid are marked with the episcopal character, they fall by that very fact, without any declaration, into the penalty of suspension from the exercise of pontificals... likewise reserved to the Holy See. Pius IX, Constitution Romanus Pontifex, August 28, 1873, par. Confidimus ff.

If, however, any of the aforesaid: namely those who rashly undertake the governance of a Church, presented or nominated by the lay power, with the vicar capitular removed, and those who rashly grant it or cooperate toward it, before the Bulls of provision have been presented to the one to whom by law, cf. 1177. If they are marked with the episcopal character: therefore Bishops incur not excommunication, but suspension. For an exception is made for them. Likewise reserved, namely in a special manner. Acta Sanctae Sedis, vol. 7, p. 401.

Canons and dignities are besides deprived by the law itself of the fruits of benefices and of other ecclesiastical revenues which they individually possess. Pius IX, Constitution Romanus Pontifex, August 28, 1873, par. Confidimus.

XVII. "Priests who, the law of the Sacred Consistorial Congregation of March 20, 1914 not having been observed, have rashly and arrogantly emigrated to America or to the Philippine Islands, remain suspended from divine things by that very fact; those who nevertheless dare to perform sacred functions incur irregularity; and they cannot be absolved from the penalties except by the Sacred Consistorial Congregation." Sacred Consistorial Congregation, March 25, 1914.

1238 Other reserved and non-reserved suspensions also accrued.

XVIII. "He who shall have dared in any way or under any pretext to break the statutes in articles 8, 9, 10, and 11 of the Decree Ut Debita of the Sacred Congregation of the Council, May 11, 1904, concerning commerce in Masses and the diminution of stipends, if he is of the priestly order, is liable to suspension from divine things reserved to the Holy See and to be incurred by that very fact; if a cleric not yet initiated into priesthood, he will likewise be subject to the same suspension from the orders received, and besides will become incapable of attaining higher orders; but if a layman, he will be bound by excommunication latae sententiae reserved to the Bishop." Cf. n. 623. E.M. nn. 627, 1238.

XIX. "20. All Religious, of whom there is question, constituted in Sacred Orders, who shall have been expelled or dismissed, remain perpetually suspended until from the competent Authority, after amendment of life, they have obtained dispensation. Religious or Clerics not in Sacred Orders, expelled or dismissed, are prohibited from ascending to higher Orders without permission of the Holy See. But all expelled or dismissed, even if they have truly amended themselves, will not be able to be admitted to their own or to another Order or Congregation without special permission of the Apostolic See."

1239 XX. Any Latin missionary from the secular or regular clergy who by counsel or aid induces any Eastern person to the Latin rite, besides the suspension from divine things which he will incur by that very fact, and the other penalties inflicted by the same Constitution Demandatam (Benedict XIV, December 24, 1743), is to be deprived of and excluded from his office. That this prescription may stand certain and firm, We command that a copy of it lie open, published at the churches of the Latins. Leo XIII, Bull Orientalium dignitas, the day before the Kalends of December, 1894, concerning the discipline of the Easterns to be preserved and protected. Acta Sanctae Sedis, vol. 27, p. 260.

1239 bis. XXI. "The sharp controversies concerning the use of the liturgical palaeoslavic or glagolitic language, which for a long time now in the provinces of Gorizia, Zadar, and Zagreb have disturbed several dioceses, ought to have been composed and therefore entirely removed after those things which this Sacred Council, and likewise that one placed over the extraordinary affairs of the Church, had decreed in the name and by the authority of the Supreme Pontiff. But nevertheless it is to be grieved that they have not yet quieted down; for this language is even now used in many ways contrary to prescription in the performance of sacred rites. This brings not only great astonishment and offense to public piety, but also, with grave harm to Christian charity and peace, makes Christ's faithful hostile, even within domestic walls. "How great a sorrow so great an oblivion of due obedience is to the Most Holy Lord Pius PP. X can easily be judged; and he, understanding that it belongs to his Apostolic office to put an end to controversies of this kind, recently commanded this Sacred Congregation that, by letters given to the Most Reverend Archbishops, Bishops, and other Ordinaries of the aforementioned provinces, it should recall all things whatsoever that had been prescribed by the Decree of August 15, 1898, and afterwards by others, with certain things suitably changed, and should order them to be observed holy and inviolably, the consciences of the same Prelates being burdened. "First therefore, since by that very Decree it had been provided that the individual Ordinaries should draw up and exhibit a list of all churches of their diocese which it was certain presently used the privilege of the glagolitic language; and since satisfaction has not been made to that prescription, since such a list, though earnestly sought, is still lacking, this Sacred Congregation commands that all Ordinaries exhibit the same to the Apostolic See within the month of July of the next year, drawn up according to these laws: "that only those churches be noted as endowed with this privilege in which it has been established not by some conjecture, but by certain records and witnesses, that the glagolitic language from the year 1868 to the present time has been used without interruption in the performance of sacred rites; "that, under the name of the same privilege, no churches be enrolled among these where the custom has been to sing the Epistle and Gospel in glagolitic while solemn Masses are celebrated in the Latin language, and still less where these are sung in the common Croatian tongue. "Furthermore, this Sacred Congregation, with the Supreme Pontiff likewise approving, declares that the things written below are to be most religiously observed: "I. Since the Apostolic See, concerning the liturgical use of the glagolitic language, judged it opportune to limit by certain boundaries what it had once granted, use of this kind must be considered and held by all as a local privilege, adhering to certain churches, and by no means as a personal one which belongs to certain priests. Wherefore priests who are skilled in the palaeoslavic speech will not be able to use it when offering the Holy Sacrifice in a church which lacks this privilege. "II. Once the list of privileged churches has been drawn up and published, it will be lawful to no one at all, in others, for any cause or pretext whatsoever, to introduce the palaeoslavic language into the sacred liturgy. But if anyone, a secular or regular priest, shall do otherwise or shall attempt it, he remains by that very fact suspended from the celebration of Mass and of the other sacred rites until he obtains pardon from the Apostolic See. "III. In churches which enjoy the privilege, it will be permitted exclusively in the palaeoslavic idiom to offer the Holy Sacrifice and to perform the Office in a public and solemn manner, any admixture of another language being excluded, while nevertheless preserving the prescriptions at § XI of this Decree. But the books to be used for the Sacred Rites and for the Office are to be printed in glagolitic characters, and recognized and approved by the Apostolic See; but any other liturgical books whatsoever, whether printed in another character or without the approval of the Holy See, are entirely forbidden and interdicted. "IV. Wherever the people are accustomed to respond to the celebrating priest, or to sing some parts of the Mass, this also will be lawful only in the palaeoslavic language in privileged churches. And that this may happen more easily, the Ordinary will be able to permit to the faithful exclusively the use of a manual book written in Latin characters instead of glagolitic ones. "V. In the aforesaid churches which indubitably enjoy the grant of the palaeoslavic language, the Ritual, printed in the Slavic idiom, can be used in the administration of Sacraments and Sacramentals, provided that it has been recognized and approved by the Apostolic See. "VI. Let Bishops diligently take care to promote in their Seminaries the study both of the Latin language and of the palaeoslavic, so that the priests necessary for each diocese may be available for ministry in each idiom. "VII. It will be the office of Bishops, before sacred Ordination, to designate the clerics who are destined for Latin churches or who are destined for palaeoslavic churches, the will and disposition of those to be promoted having first been examined, unless the necessity of the church requires otherwise. "VIII. If a priest assigned to a church where the Latin language is used must serve another church which enjoys the privilege of the palaeoslavic idiom, he will be bound to celebrate solemn Mass there and to sing the Hours in the palaeoslavic language; nevertheless it will be lawful to him privately to perform the Sacred Rites and to perform the canonical Hours in the Latin language. "But a priest enrolled in a church of the palaeoslavic idiom, to whom it may happen to serve a Latin church, will be bound to celebrate not only solemn but also private Mass, and likewise to sing the Hours, in the Latin language; only the faculty of privately performing the Office in glagolitic being left to him. "IX. It will likewise be lawful for priests enrolled in a church of Latin speech to celebrate private Mass in the Latin idiom in another church which possesses the privileges of the palaeoslavic language. But priests assigned to churches of the palaeoslavic language will not be able even to offer the private Holy Sacrifice in that same idiom in churches where the Latin language is used. "X. Where the usage has prevailed of singing the Epistle and Gospel in Slavic in solemn Mass, after the singing of the same has been completed in the Latin idiom of the church itself, this practice can be preserved. But in parochial Masses it will be lawful, after the recitation of the Gospel, to read it through in the common idiom for the pastoral instruction of the faithful. "XI. In the very parishes where the privilege of the palaeoslavic language is in force, if any of the faithful shall show that he desires or wills that Baptism or the other sacraments, not excepting Matrimony, be administered to himself or to his own according to the Latin Roman Ritual, and indeed publicly, and that the ritual prayers in the burial of the dead be held in the same language, priests are strictly forbidden in any way to oppose this desire or will. "XII. In the preaching of the word of God, or in other actions of worship which are not strictly liturgical, the common Slavic language is permitted to be used for the convenience and advantage of the faithful, while nevertheless preserving the general Decrees of this Sacred Congregation of Rites. "XIII. Let the Bishops of those regions where the same vernacular language is in use strive to provide a uniform version of the prayers and hymns which the people use in their own church, so that those who pass from one diocese or parish to another may encounter no diversity of prayers or canticles. "XIV. Pious books in which is contained a common version of liturgical prayers, only for the private use of Christ's faithful, are to be duly recognized and approved by the Bishops." Sacred Congregation of Rites, December 18, 1906.

1240 XXII. "Our Most Holy Lord Leo PP. XIII, after all things had been maturely weighed, and according to those things which at another time he had ordered to be issued through the Eminent Vicar of the City, prescribed and established through the Sacred Congregation of the Council these things which follow: "1. Clerics and secular priests of another diocese, or even regulars living outside cloisters, will hereafter be unable to establish a stable domicile in the City without the express permission of the Supreme Pontiff, to be obtained through the office of the Sacred Congregation of the Council. "2. But those who at present are living at Rome, if they are not bound to reside by any title of benefice or office, nor have acquired domicile at Rome by long residence and by tacit or express permission of their Bishops, must return to their diocese after one month has elapsed from the day of this decree. "3. No one of the clerics and priests of another diocese will hereafter be able to be chosen by anyone to an ecclesiastical office, whatever it may be, or to another function which requires residence in the City, unless, besides testimonial commendatory letters of his Bishop, he also exhibits permission already obtained from the Supreme Pontiff for remaining at Rome; likewise a benefice is conferred on no one unless he has obtained the consent of his Ordinary for this; and a conferral of a benefice otherwise made will be null and void. "4. Those who, to devote themselves to the studies of letters and sciences, or to transact honorable affairs, or from another just cause, are present in the City with permission of the Ordinary, as soon as a temporary cause of this kind has ceased, or when they are recalled by their own Bishop, must return to their own diocese, with every futile excuse excluded, and especially, on account of the special condition of dioceses in these times, the exception drawn either from studies undertaken or from the alleged slenderness of support offered by the Bishop by no means aiding them. But if during this stay of theirs in the City they have not conducted themselves as is fitting, through the Vicariate of the City they will be denounced to their proper Ordinaries and will be compelled to depart from the City. "5. Finally, whoever in any way has not conformed himself to the present dispositions, or, which God avert, has contravened them, will by that very fact become liable to suspension from divine things." Sacred Congregation of the Council, December 22, 1894.

XXIII. "Those who (priests departing for a brief time) have departed for a temporary cause, when the span of time granted to them has elapsed, are to return, and the Ordinaries have no faculty of extending the permission once given. "But if either sickness or some other peremptory cause unexpectedly impedes return, after the truth of the matter and the necessity of dispensation have been established, it is lawful for the Bishop of the place to extend the time to the first following month; beyond a month, even if the causes of the Indult remain, it is lawful only for the Nuncios or Apostolic Delegates who are staying there to extend the Indult to a suitable but brief time, under this law, that they not delay to inform either the proper Bishop of the Priest or this Sacred Congregation. "But those Priests who shall have offended against this rule remain suspended from divine things." Sacred Consistorial Congregation, March 25, 1914.

XXIV. "We absolutely prohibit clerics and priests from giving their name to any society which does not depend on the Bishops. In a more special manner, and by name, We prohibit them, under penalty for clerics of incapacity for sacred orders, and for priests of suspension from divine things by that very fact, to be enrolled in the national democratic federation whose program was given at Rome-Torrette on October 20, 1905, and whose Statute, even without the name of the author, was printed in the same year at Bologna by the Provisional Commission." Pius X, Letter to the Bishops of Italy, July 28, 1906.

XXV. "... Our Most Holy Lord Leo PP. XIII... established and decreed that hereafter anyone of the clergy who, in order to bring aid in any way to internal wars and political contentions, shall have deserted his proper place of residence without a just cause recognized by legitimate ecclesiastical authority, or shall have put off clerical dress, although he has not taken up arms and has by no means shed human blood; and still more he who in civil war has spontaneously given his name to military service, or has presumed in any way to direct warlike actions, even if he continues to retain ecclesiastical habit, shall immediately and by that very fact remain suspended from the exercise of orders and grades, and from any ecclesiastical office and benefice; and besides this shall become incapable of obtaining any ecclesiastical offices or benefices hereafter, until he has been restored by the Apostolic See; to this effect any power of dispensing being removed from the respective Ordinaries of dioceses, even if they enjoy the amplest faculties, whether ordinary, as they call them, or extraordinary, of rehabilitating clerics; anything contrary notwithstanding." Sacred Congregation of the Council, July 12, 1900. Monit. Eccles., vol. 12, p. 294.


Interdicts from the Constitution *Apostolicae Sedis*

1241 I. Universities, Colleges, and Chapters, by whatever name they may be called, appealing from the ordinances or mandates of the same Roman Pontiff existing for the time to a future universal Council, incur by the law itself an interdict reserved in a special manner to the Roman Pontiff.

Universities, Colleges, and Chapters: therefore this interdict is not imposed on all and each, but on the communities themselves. The present interdict, therefore, is not a special interdict, but a general one of persons, affecting not singular persons but moral bodies. Hence it does not have the nature of censure, and therefore clerics who did not give cause for it, violating it by exercising order, do not contract irregularity. Nevertheless it binds the individual members of them, otherwise it would be useless, whether clerics or laymen, whether guilty or innocent. By whatever name they may be called: other similar communities of particular persons are comprehended, called by any other name, Confraternity, Congregation, etc., whether secular or ecclesiastical. Appealing: to incur this interdict it is not necessary that all from that community appeal, but it is enough if several appeal, yet in the name of the community. Bull In Coena, § 2; Bonacina, appendix, tom. 1, de Interdicto, disp. 5, part 8, nn. 8, 9, tom. 3, de Cens. in part., disp. 4, q. 1, part 5.

1242 II. Those knowingly celebrating, or causing divine things to be celebrated, in places interdicted by the Ordinary, or by a delegated Judge, or by law, or admitting those excommunicated by name to divine offices, or ecclesiastical sacraments, or ecclesiastical burial, incur by the law itself an interdict from entrance into the Church, until they have competently made satisfaction at the judgment of him whose sentence they have contemned.

Knowingly: this adverb, placed at the beginning, affects all the following members. But spontaneously is omitted; therefore not any fear or coercion whatsoever excuses, but only grave fear. Celebrating or causing to be celebrated: therefore the interdict is special and personal. But celebrating, etc., is understood to be unlawful except on the excepted days and places, and unless the conditions are observed under which by law it is permitted. Cf. 1135. Divine things, namely those which it is lawful for ministers of the Church alone to undertake. In interdicted places, by a general or particular local interdict, denunciation of the interdict having been made. Martin V, Constitution Ad evitanda. Those excommunicated by name: therefore the penalty is imposed against those participating with persons excommunicated by name, but not with the suspended and with the interdicted. Likewise with those excommunicated by name, not with any excommunicated whatsoever. Besides, the penalty is not imposed against all participating, and in any things whatsoever, but against those admitting, and participating in three sacred things, namely divine offices, sacraments, and ecclesiastical burial. But that special participation which is denoted by the words causing to be celebrated and admitting pertains only to those to whose care and office it belongs to prohibit or admit someone to acts of this sort. These are pastors, rectors, and others to whom the care of Churches or cemeteries has been committed, priests, clerics. Sacraments: namely except Penance and Viaticum in the article of death. Until, etc. Therefore an interdict of this kind can be absolved by anyone, but after those liable to the interdict have competently satisfied, at the judgment of him whose sentence of excommunication or interdict they contemned. Perhaps even then the interdict ceases by that very fact. Cf. 1186. Chap. Episcoporum 8, de Privil. in 6; Suarez, disp. 22, sect. 4, fourth censure; Bonacina, disp. 3, q. 3, part 1, disp. 4, q. 2, part 6.

1243 Finally, whatsoever others the Sacrosanct Council of Trent has decreed to be suspended or interdicted by the law itself, We in like manner will and declare the same to be liable to suspension or interdict.

We have reviewed the Tridentine suspensions above. Cf. 1229 ff.

But the Tridentine interdicts are the following, which do not have an annexed reservation; nevertheless it is gathered from the subject matter.

1244 III. The Metropolitan is bound, under penalty of interdict of the church, to be incurred by that very fact, to denounce absent suffragan Bishops to the Roman Pontiff within three months by letter or messenger; but if the Metropolitan is absent, the older resident suffragan Bishop is bound to denounce him. Sess. 5, chap. 1, de Ref.

This obligation of denouncing the absent one under penalty of interdict is present when the absent prelate has already been absent without any just and reasonable cause for an entire year, and his contumacy perseveres beyond the year. For after the Council decreed the penalty of deprivation of a fourth part of the fruits of one year if the prelate was absent for six months, and deprivation of another fourth part of the fruits if the same prelate was absent for another six months, it adds: "But with contumacy increasing, that he may be subjected to the severer censure of the canons, the Metropolitan is bound to denounce the suffragans, etc." Therefore that obligation is not present except, with contumacy increasing, after a year of absence has already elapsed.

1245 IV. A Chapter of churches, when the See is vacant, granting within a year from the day of vacancy permission to ordain, or dimissorial letters or reverends, to someone who was not pressed by reason of an ecclesiastical benefice received or to be received... is subject to ecclesiastical interdict. Sess. 10, chap. 10, de Ref.

Pressed by reason of a benefice... Cf. 1229.

1246 An interdict which accrued to the Constitution Apostolicae Sedis, reserved in a special manner to the Roman Pontiff.

V. But if any of the aforesaid are marked with the episcopal character, they fall by that very fact, without any declaration, into the penalty... of interdict from entrance into the church, likewise reserved to the Holy See. Pius IX, Constitution Romanus Pontifex, August 28, 1873, par. Confidimus ff.

Into the penalty of interdict, etc.: namely besides suspension. Cf. 1237. But if any of the aforesaid: cf. 1177. Likewise reserved: namely in a special manner.

1247 But what censures, whether of excommunication, or suspension, or interdict, have been imposed by Our Constitutions or those of Our Predecessors, or by sacred canons, besides those which We have reviewed, and have hitherto remained in their force, whether for the election of the Roman Pontiff, or for the internal governance of any Orders and regular Institutes whatsoever, and also of any Colleges, Congregations, assemblies, and pious places whatsoever, of whatever name and kind they may be, all these We will and declare to be firm and to remain in their strength.

By Constitutions or sacred canons. Therefore censures imposed by superiors of regulars, or by chapters, whether provincial or general, for the subjects of their own Order do not pertain here.

For the election of the Roman Pontiff. Today the election of the Pontiff is made by the Cardinals, according to the Constitution of the Supreme Pontiff Pius X Vacante Sede, December 25, 1904. Therefore the censures which are present for the election of the Supreme Pontiff are to be sought from this constitution. Commentary on this Constitution, n. 133; Constitutions of Pius IX In hac sublimi, August 23, 1871, Licet per Apostolicas, September 8, 1874, Consulturi, October 10, 1827; Benedict XIV, Constitution Pastor bonus, n. 12.

For the internal governance, i.e., for promoting the spiritual good of these Orders, Institutes, etc., insofar as they are such. Censures of this kind for regulars are: 1. excommunication imposed on regulars who rashly put off the habit of their religion, from Constitution Ut periculosa 2, Ne clerici monachi in 6. Cf. Sanchez, in Decal., book 6, chap. 8, n. 45. 2. Excommunication on monks holding arms within the enclosure of monasteries without permission of the abbots, from Clementina 1, § 9, at the end, de Stat. monach. 3. Excommunication on those who violate enclosure or permit it to be violated. Gregory XIII, Constitution Inscrutabili, Constitution Ubi gratia; St. Pius V, Constitution Decori. 4. Excommunication on those who do not denounce to the Supreme Inquisition their subjects who are heretics or suspected of heresy; or who deter their subjects wishing to denounce; or who do not denounce, or draw back those wishing to denounce, persons suspected concerning the faith, whether confreres or superiors. Paul V, Constitution Romanus Pontifex; Alexander VIII, Constitution Licet alias. 5. Excommunication on those who approach the courts of Princes so that they may inflict some harm on their Prelates or Monasteries. Clementina 1, de Statu monach. 6. Excommunication against apostates and the ejected if they have put off the habit; for by it crimes are both punished and prevented. Cf. Suarez, disp. 22, sect. 5, third excommunication; disp. 23, sect. 3, second excommunication; sect. 4, tenth excommunication, fourteenth excommunication; sect. 5, fourth excommunication, fifth excommunication, tenth excommunication; disp. 31, sect. 6. From the Decree Quum singulae of the Sacred Congregation concerning Religious, May 16, 1911, the penalty of expulsion or dismissal against apostates from the Catholic faith is considered as if imposed by law, unless the religious returns within three months; likewise against one fleeing from a monastery, having taken a woman with him; one celebrating or attempting marriage, or contracting even merely civil marriage. "Likewise the censures imposed for the internal governance both of Orders and regular Institutes in general, and particularly of individual Orders and Institutes, remain in their force." Holy Office, March 22, 1881. Diocesan Synod of Albano, year 1886, Appendix n. 10.

And of pious places, namely those which possess their own internal governance and have been erected by ecclesiastical authority. All these firm, etc. Therefore the Supreme Pontiff does not renew such censures, but merely declares that they are not abrogated by this Constitution, and that they remain in their force, namely remain in that state in which they were found before the present Constitution. Therefore, if any have ceased by desuetude or another cause, it can by no means be considered renewed by force of the present Constitution. Bonacina, t. 2, de Cens. in part.; E.M. "Whether, after the Constitution of Pius IX Apostolicae Sedis, the excommunication latae sententiae, reserved to no one, imposed by Clement XI by Brief of August 21, 1711, is still in force against those who, without the previous permission then of the Patriarch of Aquileia, but now of the Archbishop of Udine, dare or presume to extract, carry away, lend, etc., books, gatherings, or leaves existing in the then Patriarchal, now Archiepiscopal Library of Udine? R. Affirmative." Holy Office, September 7, 1898.

1248 Moreover We decree that, in any new concessions and privileges whatsoever which it may happen are granted by the Apostolic See to anyone, the faculty of absolving from cases and any censures whatsoever reserved to the Roman Pontiff must never be understood in any way or by any reason to be or to be able to be comprehended, unless formal, explicit, and individual mention has been made of them. But whatever privileges or faculties, whether by Our Predecessors or even by Us, have been granted up to this time from any time whatsoever to any Assembly, Order, Congregation, Society, and Institute, even regular of any species, even if endowed with a peculiar title and also worthy of special mention, all these and all such We will to have been revoked, suppressed, and abolished by this Our Constitution, as We in fact revoke, suppress, and abolish them, privileges whatsoever by no means opposing or obstructing, even special ones, comprehended or not in the Body of Law or Apostolic Constitutions, and strengthened by any Apostolic confirmation, or even immemorial custom, or any other firmness whatsoever, in any forms and tenors, and with any derogatory and other more efficacious and unusual clauses, all of which, insofar as there is need, We intend to derogate and do derogate.

A twofold revocation of privileges is contained in the present Constitution: the first in the paragraph "From which," cf. 1176; the other in this paragraph, Moreover. Each revocation, if there is speech at least of the privileges of regulars or of any assemblies whatsoever, is most full, as is clear from the clauses inserted in both cited paragraphs, which are most fully derogatory. This derogation of privileges is restricted to those privileges alone which pertain to the absolution of censures of common law, or of excommunications, suspensions, and interdicts in force by common law and reserved to the Holy See. This is openly clear from the two cited paragraphs. All other privileges whatsoever remain entirely intact. Therefore the faculty of absolving from papal cases, whose absolution by the present Constitution is reserved not to the Supreme Pontiff but to Bishops, has not been revoked. By the old law, for Italy outside the City, the Clementine cases are excepted from the faculty given to Regulars of absolving from papal cases; among these is also slight striking of clerics, or grave striking committed by a woman, the absolution of which even now remains reserved to Bishops in the aforesaid places. Cf. n. 1182. Nor indeed are any extraordinary faculties whatsoever, granted for a time to some person or community before the said Constitution, derogated by the present Constitution. Sacred Penitentiary, December 5, 1873; Instruction of the Holy Office, February 1, 1879. By a special decree of the Holy Office, March 9, 1870, Pius IX confirmed the faculties which all priests, whether secular, enjoyed who furnished spiritual care to the sick in any hospitals of the City. Acta Sanctae Sedis, vol. 6, p. 284 ff.; E.M.

1249 Nevertheless We will that the faculty of absolving granted to Bishops by the Tridentine Synod, sess. 24, chap. 6, de Ref., be firm in any censures whatsoever of the Apostolic See reserved by this Our Constitution, except only those which We have declared reserved in a special manner to the same Apostolic See.

Now the Tridentine faculty is of the following tenor: "It is lawful for Bishops to dispense in all irregularities and suspensions arising from occult delict, except that which arises from voluntary homicide and except others brought into the contentious forum; and in any occult cases whatsoever, even those reserved to the Apostolic See, to absolve gratuitously in the forum of conscience, by themselves or by a vicar to be specially deputed for this, any delinquent subjects whatsoever in their own diocese, with a salutary penance imposed."

1250 Decreeing, etc. (the customary clauses follow here). Given at Rome, in the year 1869, on the fourth day before the Ides of October.


On the Constitution *Sacramentum Poenitentiae*

1251 What about solicitation in Confession? As regards solicitation, three things concerning it are established in the cited Constitution of Benedict XIV, June 1, 1741. The first is that Inquisitors and Ordinaries of places "severely punish by condign penalties," § 1, confessors soliciting in Confession, who are to be denounced to the same Inquisitors or Ordinaries. The second is that confessors "warn their penitents, whom they know to have been solicited by others, concerning the obligation of denouncing," § 2. The third is that "those falsely accusing innocent priests before ecclesiastical judges of solicitation" are deprived of the benefit of absolution, which is reserved to the Supreme Pontiff, § 3. E.M.

Benedict XIV, Constitution Etsi Pastoralis, May 26, 1742, § 9, n. 5, has these things: "Then subjection to all and singular Constitutions of the Roman Pontiffs, especially those issued against persons soliciting in Confession, which extend their force universally into individual Nations, and comprehend Latins as well as Greeks by their breadth."

1252 Who are to be denounced? Indeed "all and singular priests, both secular and regular, exempt in any way... of whatever dignity and preeminence, or fortified by any privilege and indult," §§ 1 and 2, soliciting to shameful things in Confession, are to be denounced. All and singular priests, "even if they are priests who lack jurisdiction for validly imparting absolution," § 2; Holy Office, February 11, 1661. "But interpreters and messengers of solicitation, or those commanding it, or giving counsel, are not comprehended under these Constitutions, even if they are priests. For these are not properly those soliciting or having dishonest treatment in sacred Confession, nor are those actions priestly actions, nor as such do they come under the name of priests... Thus also is comprehended a priest or another who solicits a penitent while he is confessing not to himself, but to another." Pignatelli, Consult. Canon. Noviss., chap. 117, par. Non vero. Nor indeed is the penitent who in Confession solicits the priest to be denounced. L. 689. E.M.

1253 What is the crime of solicitation, on account of which confessors are to be denounced? It is that by which confessors of this sort shall have attempted to solicit or provoke some penitent, whatever person that may be, either in the act of sacramental confession, or before or immediately after confession, or on the occasion or pretext of confession, or even outside the occasion of confession in the confessional, or in another place destined or chosen for hearing confessions, with simulation of hearing confession there, to dishonest and shameful things, whether by words, or signs, or nods, or touch, or through writing to be read either then or afterwards; or shall with rash daring have had illicit and dishonest conversations or dealings with them, § 1. Whatever person that may be, "whether males or females, whoever they may be." Instruction of the Universal Inquisition to all Bishops, February 20, 1867.

1254 In the act of sacramental confession, not of other sacraments. The act of sacramental confession is verified between the beginning of confession and absolution given. Solicitation has place in the act of sacramental confession either when the confessor then simply has illicit and dishonest conversations or dealings, or when he then only applies means by which he afterwards solicits. And this distinction of formal solicitation, or only causal solicitation, or of solicitation in itself or in the means then placed, is to be understood as regards all the other clauses: immediately before, immediately after, etc. L. 676. Nor indeed is it required that absolution be given. Gregory XV, Constitution Universi Dominici gregis, August 30, 1622, § 4, says that one soliciting on the occasion of confession is to be denounced, even when confession itself did not follow.

1255 Or before, or immediately after confession. "That phrase immediately before they more commonly think must be understood strictly, so that no interval intervenes." L. 677. Thus one who solicits a woman kneeling before his feet to confess, even if she has not yet fortified herself with the sign of the cross, is said to solicit immediately before. "That phrase immediately after is commonly understood by the doctors when after confession neither the confessor nor the penitent turns aside to other things, so that the solicitation occurs before any other action has intervened." Nevertheless, if some action intervenes, "it must be judged from the circumstances whether solicitation was principally intended and the business as a means, or whether the business was principal and the solicitation accidental." L. 677.

1256 On the occasion or pretext of confession. Occasion and pretext here signify two distinct things. To solicit on the occasion of confession is to take the opportunity or motive of provoking from a true confession. But he solicits under pretext of confession who puts forward confession as a pretext, or fictitiously incites to confession, so that he may provoke more freely. A pretext is a false cause, and to pretext is to bring forward some cause which is not true. Therefore a confessor of this sort is to be denounced, even when confession did not follow. Under pretext, that is, if the priest uses confession as a pretext so that he may solicit the penitent; not if the penitent uses it as a pretext so that he may solicit the confessor; nor if each does so by agreement to deceive others. L. 679. On the occasion of confession someone seems able to solicit in three ways: 1. when from an express or tacit petition for confession he takes the motive of soliciting. L. 677. 2. From confession itself, i.e., when, understanding, for example, in the very confession the penitent's inclination to venery, he obtains an occasion to provoke him then to dishonest things; or by interrupting the penitent lest he begin confession, or lest he continue it, meanwhile soliciting the same, the opportunity of confession having been taken. 3. When he uses knowledge which he had from confession for afterwards soliciting the penitent. But this use of knowledge of confession must be sufficiently established from circumstances in order to impose the obligation of denunciation. L. 678. But there is difficulty concerning the first way, since then the confessor seems to solicit rather on the occasion of the petition for confession than on the occasion of confession, if nevertheless confession at present neither immediately follows nor ought to follow. Pignatelli, Cons. 104, n. 14. The same must be said of the promise of confession. Pignatelli, Cons. 117, par. Ratio autem. Likewise there is difficulty concerning the third way. For he does not seem to solicit on the occasion of confession who, having learned in confession the frailty of the penitent, approaches him at home and urges him, since he takes knowledge from confession and from knowledge the handle of soliciting. Pignatelli, Cons. 117, par. Unde multo et ratio autem.

1257 Or even outside the occasion of confession in the confessional. "Whether a confessor is to be denounced who, sitting in the confessional, solicits a woman standing before the confessional, without simulating confession? The Qualifiers judged that the negative opinion does not lack probability." Holy Office, February 11, 1661, to the fifteenth. This resolution is certainly to be compared with the resolution of the same Sacred Congregation on the same day, to the fourth: "Whether a confessor who solicits a woman saying in the confessional that she wishes to confess tomorrow, and dissuades confession, is to be denounced? If the solicitation is made outside the place of confession, and without pretext of confession, the Qualifiers judged that the negative opinion is probable; otherwise in the confessional or in the place of confession."

1258 Or in another place destined or chosen for hearing confessions, with simulation of hearing confession there. Therefore a threefold place for hearing confessions is distinguished. The first is the ordinary confessional. The second is any other place distinct from the confessional where confessions are heard, e.g., a kneeler which is in the sacristy, where confessions are received.

The third is any place chosen for hearing confessions. That clause, with simulation of hearing confession there, placed in the last place, is referred to all the antecedents, and therefore also to that first member, whether outside the occasion of confession in the confessional, according to the common rule that a clause placed in the last place is referred to all connected antecedents. The whole difference seems to be in this: that as regards the first and second place, it is indeed required that both the confessor and the penitent be in the confessional, or in another place in which confessions are heard, but by this very fact then, regularly speaking, there is simulation of confession, and the obligation of denunciation presses, as is clear from the cited Response of the Holy Office to the fourth. But as regards the third place, it is not sufficient that the confessor and penitent be in the same place or converse together; rather it is necessary that they positively simulate confession. Pignatelli, Cons. Can. Noviss., chap. 117, par. Tertio ff.; E.M.

1259 To dishonest and shameful things, i.e., obscene things, namely touches, looks, etc. Gregory XV adds in the cited Constitution, § 4: "whether to be perpetrated among themselves, or with others in any way." Hence a confessor is to be denounced who solicits a penitent so that he may induce some person to sin with him. L. 691. Likewise from Benedict XIV, denunciation presses even if the solicitation has been performed by the confessor not for himself but for another person, § 2. "Whether a confessor who solicits a penitent to illicit acts outside venereal acts is to be denounced? The Qualifiers judged that the negative opinion is probable." Holy Office, May 11, 1661, to the eleventh; L. 684; Benedict XIV, de Syn., chap. 11, n. 14.

1260 Whether a confessor soliciting to acts only venially dishonest is to be denounced? "The more probable opinion denies." L. 683. This is clear from the whole tenor of the Constitution of Benedict XIV. Venially dishonest, namely outside the venereal matter. Hence the Holy Office, February 11, 1661, to the third: "Whether a confessor, when soliciting because of smallness of matter, is to be denounced. Since in venereal matters there is no smallness of matter, and if there were, it would not be present in the present matter, the Qualifiers judged that he is to be denounced, and that the contrary opinion is not probable." But it must be diligently observed here that it is one thing to solicit to light acts, another to solicit to graver things through light acts; in which case, without any doubt, denunciation must be made, provided the interior intention appears. Castro-Palao, tract. 4, disp. 9, part 3, n. 4.

1261 Shall have attempted to solicit or provoke, etc., or shall with rash daring have had illicit and dishonest conversations or dealings with them. Solicitation generally is a crafty inducement and movement of another's will to doing or suffering something. Solicitation or provocation here is any invitation and incitement to venereal things made by a priest as confessor, or as quasi-confessor, even if he immediately repented of the solicitation, or desisted in the very solicitation. Holy Office, May 11, 1661, to the second; hence it is said: shall have attempted to solicit or provoke; namely priests abusing confession in any way to the aforesaid effect. To have dishonest conversations or dealings. This is an explanation of the previous clause, and it is declared that solicitation or provocation to be denounced is had through any dishonest conversations or dealings whatsoever between confessor and penitent, whether the confessor begins first or the penitent begins, so that each in fact has those dishonest conversations and dealings, and rests in them, without proceeding further; for then mutual solicitation is had. Hence confessors are commanded that "they warn penitents whom they know to have been solicited by others, as above, cf. 1253, concerning the obligation of denouncing the solicitors," § 2. But although the Supreme Pontiff openly adds in the same place the case of mutual solicitation, nevertheless he adds nothing concerning the case of a confessor who bears himself merely passively with respect to solicitation on the part of the penitent, although consenting to it.

1262 "Whether a confessor is to be denounced who gives the penitent a letter in confession, to be read afterwards at home, in which he solicited to venery? The Qualifiers judged that he is to be denounced, and that the negative opinion is not probable." Holy Office, May 11, 1661, to the first. This is also clear from proposition 6 condemned by Alexander VII, confirmed by Benedict XIV, § 1, together with proposition 7 concerning this same matter. The same is had in so many words in the Constitution of Benedict XIV, § 1: "whether through writing to be read either then or afterwards." Cf. 1253.

1263 "Whether a confessor is to be denounced who, while hearing confession, gives a gift to a woman, so that he is said to have solicited her? The Qualifiers answered the same as to the twelfth." Holy Office, February 11, 1661, to the sixteenth. Speaking in itself, to give something is not dishonest, nor does it tend to dishonest things, but to conciliating benevolence, or to satisfying gratitude for some received benefit. Now these things are to the twelfth: "Whether a confessor, if he praises a penitent for beauty and attractiveness, is said to solicit her, and therefore is to be denounced? The Qualifiers judged that, if that praise is serious and gives no odor of depraved intention, the negative is probable. But if otherwise, it is not probable." To praise the beauty of a woman, even in confession, is not of itself by its object a mortal sin, nor is it an act of itself directed to solicitation to shameful things.

1264 Whether a confessor is to be denounced if his solicitation is doubtful? "If it is doubted whether his deed or word was true solicitation, then with the more common and truer opinion it must be said that there is no obligation of denouncing... The reason is both because doubtful things are to be taken in the better part, and in ambiguous words the more benign interpretation must be made; ... and because in doubt no one is to be deprived of the reputation which he possesses; and because the Bulls command solicitors to be denounced, but he cannot be called a solicitor concerning whom it is doubted whether he truly solicited; for a doubtful crime is not a crime." L. 702.

If "the deed or word is true solicitation, and it is only doubted whether that confessor or another did or said it, then it is to be denounced, because while the crime is certain, judges can duly proceed to inquiring into the person concerning whom there is doubt. Nevertheless I judge that this must be said only in the case in which the judges can easily, by their diligence, become certain concerning the soliciting person; because otherwise that priest, since he can be innocent, would remain in some way defamed, and in doubt the reputation of one's neighbor, who possesses it, must be preserved uninjured." L. 702. As regards the various cases of doubtful solicitation, and others in which the doctors more commonly judge that the confessor is to be denounced, cf. L. 704.

1265 Must confessors warn penitents concerning the denunciation to be made? Confessors are altogether obliged "diligently to warn their penitents whom they know to have been solicited by others, as above, according to the circumstances of occurring cases, concerning the obligation of denouncing to Inquisitors or Ordinaries of places the person who has committed solicitation... Let them moreover diligently take care that they not impart sacramental absolution to penitents whom they know already to have been solicited by another, unless first, bringing the aforesaid denunciation to effect, they have indicated the delinquent to the competent Judge, or at least pledge and promise that they will report him as soon as they can." § 2.

1266 Their own solicited penitents: not others, not solicited; these they are not bound by a positive precept to warn, but by force of the natural precept, insofar as this precept obliges in a particular case. Nor does their good faith excuse from warning them. But the confessor is not bound to ask penitents whether they have been solicited and to warn them concerning the obligation of denouncing, unless he prudently judges from the confession heard that they have been solicited.

By others, not by himself. Hence the confessor who solicited is not himself bound to warn the solicited person concerning the obligation of denouncing, in the supposed case that this penitent afterwards confesses to him, because by natural law no one is bound to procure that his own shamefulness be revealed. To warn: but although the confessor ceases to warn the penitent concerning the obligation of denouncing, nevertheless the obligation in the penitent does not yet cease of denouncing him or another soliciting confessor, if from elsewhere he knows that he is obliged to this by pontifical law, just as the burden of restitution does not cease in a penitent because the confessor ceases to warn him of such an obligation, if from elsewhere he knows it and is not invincibly ignorant of it. Proposition 7 condemned by Alexander VII.

1267 If the confessor certainly foresees that the penitent, existing in good faith, will not denounce, must he nevertheless warn him of his obligation and dismiss him if he is unwilling to denounce? In the case of death, namely when the death of the penitent is imminent, negatively. For no one is bound to do a useless and harmful thing. Now according to the hypothesis, that warning is useless for procuring the common good, and harmful to the private good of the penitent, since then it casts him into bad faith and into eternal damnation. Besides, if the clause appended by the same Benedict XIV has any force, namely of warning penitents according to the circumstances of occurring cases, cf. 1265, 1278, there is not always and in every case an absolute obligation of warning. Therefore at least in the stated case, truly extreme. Outside danger of death, affirmatively. The reason first is that it can always rightly and deservedly be hoped that a penitent of this kind, with the confessor insisting and the grace of God helping, will at least later do what today perhaps, frightened by difficulty, he refuses to do. Hence also nothing then prevents the confessor, if the penitent is certainly going to return to him, opportunely deferring absolution, or even granting it in a case of necessity, from awaiting a favorable occasion when he will be more disposed and foreseen to be going to do what today would be demanded from him in vain. But if the penitent is not going to return to the same confessor, it is enough that he be warned of the obligation of speaking about such a matter with his Ordinary or another confessor because of the difficulty of the matter still to be untangled, and meanwhile that he be prepared in soul to fulfill the obligation, if perhaps there is one and it is made manifest to him by the same confessor. Besides, to this case also is extended the aforesaid clause of Benedict XIV concerning penitents to be warned according to the circumstances of occurring cases, which is not to be restricted to the single extreme case of death. Cf. Benedict XIV, encyclical letter Apostolica Constitutio, n. 20. Moreover the difficulty which can frighten the penitent in making denunciation is surely not such that it has no remedy, since the Sacred Congregation itself indicates various ways by which the fulfillment of this most grave obligation can become much easier. Cf. 1270, 1278.

1268 Is not only the solicited person bound to denunciation, but also one who from elsewhere knows the solicitation certainly? R. Affirmatively, "if he knows the crime from persons worthy of faith; otherwise, if he knew it from persons unworthy of faith, or from frivolous women. But this must be said, not now from the Bull of Gregory, but from the Edict of the Holy Inquisition, March 10, 1677, where it is said that one who has known or heard that he solicited is bound to denounce the confessor." L. 695. These things from the Holy Office, May 11, 1661, to the fourteenth: "Whether someone is bound to denounce a soliciting confessor if he heard this not from persons worthy of faith, but only from frivolous persons? The Qualifiers judged that the negative opinion does not lack probability." Nevertheless it must be noted here that the affirmative resolution is inferred rather from the proposed Question than from the Response of the Sacred Congregation.

1269 Is one who knows of solicitation under a natural secret bound to denunciation? R. Affirmatively, "because no one is bound to a secret, even promised by oath, when the secret turns to common harm. But otherwise, if the solicitation has been manifested for seeking counsel; for the disclosure of the secret would then be against human intercourse, and also against the public good, which certainly intervenes in seeking counsels." L. 698. And this last point is founded besides on the Decree of Alexander VII, July 8, 1660, which obliges Regulars from whom counsel is sought concerning the obligation of denouncing only to this, that they warn and oblige to denounce.

1270 Is absolution to be denied to a penitent who refuses to denounce a soliciting priest? R. Affirmatively. "Penitents who have been warned and altogether refuse cannot be absolved; but those who because of a just cause must defer denunciation, and who pledge and seriously promise that it is to be made as quickly as they can, can be absolved... If necessity presses, the solicited person is to conduct himself according to the counsels and warnings of his confessor," namely when there is grave difficulty standing in the way of making denunciation. Cited Instruction, nn. 5 and 7; L. 693.

1271 Do those omitting denunciation incur excommunication? From the Constitution Apostolicae Sedis of Pius IX, October 15, 1869, those incur an excommunication latae sententiae reserved to no one: "Those neglecting or culpably omitting to denounce within a month confessors or priests by whom they have been solicited to shameful things, in any of the cases expressed by Our predecessors Gregory XV, Constitution Universi, August 20, 1622, and Benedict XIV, Constitution Sacramentum Poenitentiae, June 1, 1741." Neglecting or culpably omitting to denounce, and therefore when they could and ought to have done this. Within a month: to be computed from this obligation having become known; therefore after the month has elapsed they fall into excommunication. Moreover, if they have promised that they will denounce, and faith can be had in them, they will be able to be absolved, and not only from sins before the month has elapsed, which is expressly provided in the Constitution of Benedict XIV, cf. 1265, 1270, but also from excommunication after the month has elapsed. For the present excommunication is not reserved. Nor indeed does a penitent of this kind seem to relapse into the same excommunication if afterwards he has deceived the faith placed in him, since absolution here is granted absolutely; and when the Constitution Apostolicae Sedis willed otherwise, it openly expressed it. By whom they have been solicited: therefore only solicited penitents are subject to this excommunication, by no means all whatsoever who learned of the solicitation. Pignatelli, Cons. Can. Noviss., chap. 117, par. Terminus autem.

1272 What causes excuse from making denunciation? If truly and reasonably, from denunciation, grave harm is feared in life, reputation, and temporal goods, the penitent could be excused from denouncing. The reason is that a natural right is given for preventing these harms, against which the positive law of the Church does not prevail; for the Church is not accustomed to oblige further with grave inconvenience for the observance of her laws. It is added that laws imposing denunciation of their nature do not oblige with grave inconvenience, because they do not have that annexed to them of their nature, as, for example, precepts given to a soldier concerning not leaving his station, or to a pastor concerning assisting the sick laboring under plague.

But when a law of its nature does not demand to be fulfilled with grave inconvenience, it ceases to oblige if that grave inconvenience supervenes, as is clear concerning a law imposing fasting, hearing Mass, etc. But denunciation is to be made even with any harm whatsoever as often as from that crime contempt of this sacrament and destruction of souls would arise. But although this could be absent when it was certainly known that someone solicited once, not from contempt of the sacrament but from mere momentary lust, nevertheless it would indeed happen when solicitation arose from making light of the sacrament, or if the solicitor were a powerful man and solicited frequently. Therefore in these cases the reason of the common good and of preventing harm to Religion outweighs any private harm whatsoever, and therefore denunciation should never be omitted. L. 699; Pignatelli, Cons. Can. Noviss., chap. 117, par. Denique ff.; E.M.

1273 Note: Those who cannot denounce because of the aforesaid causes are still bound when these cease. Holy Office, February 21, 1630; Giraldi, p. 640, note qui, p. 641. E.M.

1274 Is a woman bound to denounce a soliciting confessor to whom she herself consented? R. Affirmatively. For Benedict XIV commanded denunciation to be made "whether the penitent consented to the solicitation, or by no means gave consent." The reason is that denunciation can be made without any danger to one's own reputation, since one cannot be questioned about this by the Bishop, and therefore even if someone is questioned he can deny his own consent. L. 700. In the cited Instruction, n. 6, it is said: "Care must also be taken that those denouncing are not asked whether they consented to the solicitation; and it would be most fitting if concerning consent of this kind, however spontaneously manifested, nothing at all were noted in the records. From the Declaration of Urban VIII, Thursday, April 17, 1624."

1275 Must a woman constituted in good faith and simplicity, who did not understand the solicitation, be warned concerning denunciation, and must she denounce? R. Negatively, by reason of scandal. Nevertheless "the Sacred Congregation on May 11, 1707 declared that a girl solicited while constituted in simplicity and without knowledge of dishonesty is bound to denounce the soliciting confessor after she has become capable and has acquired knowledge of the past solicitation." Giraldi, p. 641.

1276 Is the solicited person bound to denounce solicitation had a long time ago, or occult solicitation, or one which cannot be juridically proved? R. To the first, affirmatively, from the open Declaration of Benedict XIV, Constitution Sacramentum Poenitentiae, § 2. L. 697. To the second, it must altogether be affirmed; otherwise this most grave law would be completely useless, since this crime of itself is occult. L. 696. To the third, "it must altogether be affirmed." L. 695. The reason is that juridical proof is not necessary here.

1277 Is a soliciting confessor to be denounced if he has already been amended, or judged and punished, or is dead? R. To the first: affirmatively. And St. Alphonsus judges this absolutely more probable, and it seems practically and regularly to be held. For the primary and principal reason of the law of denunciation is not the amendment of a particular person, but the public security of the sacrament and of souls, by the certain chastisement of so abominable a crime, and by unavoidable fear of penalty, even for one act, or for one repeated only once; indeed also the indemnity of the Church, namely lest plagues of this sort creep into public offices, than which nothing is more harmful to the common good of the Church. Benedict XIV, de Synod., book 6, chap. 11, n. 10.

To the second: it is certain that, if he himself offends again after he has been punished for the first crime, he must again be denounced. And the same must be said if he was not fully convicted of solicitation, because then he would not have been punished. If concerning the same solicitation he has already been sufficiently convicted and punished, it must far more probably be affirmed, L. 637, from the Holy Office, May 11, 1661, to the thirteenth: "Whether a confessor who abjured on account of the solicitation of another is to be denounced? The Qualifiers judged that the negative opinion is not probable, and therefore that he is to be denounced, which was also resolved on July 26, 1628." Abjured, that is, one who on account of another preceding solicitation appeared before the Inquisitor and abjured, namely detested heresy; for since abjuration is detestation of heresy, someone was bound to abjure insofar as he was a heretic or suspected of heresy; and such a solicitor was held to be, who therefore had to abjure at least for caution; and if the suspicion of heresy was slight, he was said to abjure de levi; if vehement, to abjure de vehementi. Nevertheless it must be observed that in the preceding Response there is question of the solicitation of another penitent, on account of which the confessor abjured, not of that same penitent on account of whose solicitation he spontaneously appeared. But in another Decree, July 26, 1628, cited in the aforesaid Response, as that Decree is had in Albitius, de Inconst. in Fid., chap. 35, n. 50, it is established generally that "the solicited person is bound to denounce the solicitor, although he knows that the same appeared in the Holy Office." In the same general sense the same Decree is reported by Giraldi, p. 641.

To the third: negatively, because then the whole end of the law ceases, namely both the punishment and the amendment of the guilty party. Holy Office, March 6, 1839; Sacred Penitentiary, April 24, 1884; L. 692. E.M.

1278 When, to whom, and how is denunciation to be made? Denunciation must be made within a month from the time when its obligation became known. Holy Office, March 10, 1677; L. 693. Cf. 1271.

It is to be made "to Inquisitors or Ordinaries of places," § 2. Of places, i.e., of the place in which the penitent is present, even if the penitent and the soliciting confessor pertain to another diocese. It pertains to the Ordinary or Inquisitor of the place to receive the sworn denunciation and to transmit it to the Bishop of the guilty priest. In the cited Instruction, n. 1, it is said: "they must report the matter to the Holy See or to the Ordinary of the place." He satisfies the obligation who denounces delinquents of this kind to the Supreme Tribunal of the Sacred Roman and Universal Inquisition. Pignatelli, Cons. Can. Noviss., chap. 117, Ex parte vero. Vicars Apostolic can also receive denunciation, but they must remit "to the Holy Office through the medium of the Sacred Congregation de Propaganda Fide in a closed letter the names of the solicitors."

Holy Office, June 20, 1882. As regards Regulars, Regular Superiors cannot receive this denunciation, nor take cognizance of this cause. Decree of Alexander VII Licet alias, July 3, 1660. Cardinals, Bishops, and the Inquisitors themselves, who are truly delegates of the Apostolic See, in the case of solicitation, if it is to be denounced, are to be denounced not to the Inquisitor or Ordinary of the place, but either to the Holy See or to the Sacred Congregation of the Holy and Universal Inquisition. "If they cannot, or do not wish immediately, to denounce them to the Supreme Tribunal, they are bound to denounce them to the Inquisitors or Ordinaries of places, so that the delict may become known to the Holy Office; because the obligation of denouncing requires in the judge only the faculty of receiving juridical denunciations. For this suffices so that the delict may become known to the Sacred Tribunal, so that afterwards according to its laws proceeding may be made against the delinquent." Pignatelli, Cons. Can. Noviss., chap. 117, par. Ideoque.

As regards the manner of making denunciation, the cited Instruction, nn. 6-8, has these things: "6. Anonymous denunciations against those soliciting to shameful things have no force; for denunciations must be made in judgment, namely before the Bishop or his delegate with the intervention of an ecclesiastical man who holds the parts of notary, and with oath, and with expression and subscription of one's own name. Nor is it sufficient if it is made by notes, or by letters without the name and surname of the author. Moreover it is prohibited that, in receiving denunciations, besides the judge and the notary, each an ecclesiastical man, furnished with the special and written deputation of the Bishop, witnesses be present." "7. The burden of denunciation is personal, and to be fulfilled by the solicited person himself. But if he is impeded by most grave difficulties from being able to perform this himself, then either by himself, or by letter, or through another person well disposed to him, let him approach his Ordinary, or the Holy See through the Sacred Penitentiary, or even through this Supreme Inquisition, all the circumstances having been set forth, and then let him conduct himself according to the counsels and warnings of his confessor. But if, detained by no impediment, he altogether refuses denunciation, in this case and in the other mentioned cases the confessor is to be praised who has not denied his labor to the penitent, and has consulted either the Ordinary or the Holy See for opportune provisions, the name of the penitent nevertheless being suppressed. But approved authors hand down the formulas to be used in these cases, among whom are Pignatelli, Cons. Can. Noviss., t. I, chap. 104; Carena, Albitius, etc." "8. It not infrequently occurs that a confessor or another ecclesiastic is deputed by Bishops, whose power this indeed is, to receive denunciations in a matter pertaining to the crime of solicitation, without the intervention of a notary. Men especially suitable are to be destined to this most grave function; they must be instructed concerning the act of denunciation to be assumed in a judicial manner, and warned that immediately after the denunciation has been received they are at once to transmit it cautiously to the Bishop himself by whom they were deputed, and that they are to retain for themselves no copy or any trace of the act drawn up. And in about this manner the function of denouncing is fulfilled without great difficulty. Certainly it must be brought about by Ordinaries of places that it not be necessary to apply to places subject to their jurisdiction what was declared for the missions of Pernambuco in America, on June 22, 1627: namely that solicited women are not bound to denunciation if the ministers of the Inquisition and the Vicars of the Bishop dwelling in distant regions cannot be approached without grave inconvenience."

Therefore, if a woman cannot even be induced to make the denunciation in writing and with oath to a confessor deputed for this, recourse must be had to the Holy See for an opportune remedy, and meanwhile such a penitent is not to be absolved, as being indisposed.

All Ordinaries of places are deputed judges for inquiring and proceeding against solicitors. Therefore they can delegate to others the faculty of admitting juridical denunciations, not only for an act but also habitually. L. 695; E.M.

1279 What about the crime of false denunciation? "Since certain wicked persons are found who, moved either by hatred, or anger, or another unworthy cause, or incited by the impious persuasions, or promises, or flatteries, or threats of others, or in any other way, the dread judgment of God being set aside and the authority of the Church contemned, falsely accuse innocent priests of solicitation before ecclesiastical judges: Therefore, that so wicked an audacity and so detestable a crime may be restrained by fear of the greatness of the penalty, whatever person has stained himself with an execrable crime of this sort, either by himself impiously calumniating innocent confessors, or by wickedly procuring that this be done by others, is forever deprived, by any priest whatsoever, fortified by whatever privilege, authority, and dignity, except by Us and Our successors, unless at the end of life and except in the article of death, of the hope of obtaining absolution, which We reserve to Us and to the aforesaid successors." § 3.

The present case is a papal reserved case, but without censure. The reservation is penal. But that procuring must be efficacious of the unjust denunciation which followed. There is question, however, not of any false denunciation, but of a juridical denunciation, i.e., made before ecclesiastical judges, namely before the Ordinary of the place or the Inquisitor. L. 693.

1280 What about absolution of an accomplice? In the same Constitution of Benedict XIV Sacramentum Poenitentiae, there is also treatment of absolution of an accomplice, of its unlawfulness and invalidity, and of the excommunication imposed on the absolver.

1281 What about the unlawfulness and invalidity of absolution? Benedict XIV has these things in the cited Constitution, §§ 4 and 2: "To all and singular priests, both secular and regular, of whatever order and dignity, although otherwise approved for receiving confessions, and supported by any privilege and indult, even one worthy of special expression and of most special note and mention, by Apostolic authority and the plenitude of Our power, We interdict and prohibit, lest any of them, outside the case of extreme necessity, namely in the very article of death, and then when any other priest who can discharge the office of confessor is lacking, dare to receive the sacramental confession of a person who is an accomplice in a shameful and dishonest sin committed against the sixth precept of the Decalogue, any authority and jurisdiction whatsoever for absolving any person from guilt of this kind being for this reason removed from him by the law itself; indeed so that the absolution, if he shall impart any, is altogether null and void, as imparted by a priest who exists deprived of the jurisdiction and faculty necessary for validly absolving, which We intend to remove from him by these Our present letters.

And nevertheless, if any confessor shall have dared to do otherwise, he incurs also by that very fact the penalty of major excommunication, the power of absolving from which We reserve to Us alone and only to Our Successors. Declaring also and decreeing that not even by force of any Jubilee whatsoever, or even of the Bull which is called of the Holy Crusade, or of any other Indult, can anyone receive the confession of the said accomplice of this kind and bestow sacramental absolution upon him: since for this effect, and in this case, no confessor, as one who in this kind of sin and penitent lacks jurisdiction, as was said above, and exists deprived by Us of the faculty of absolving, is to be held as a legitimate and approved confessor.

Notwithstanding Apostolic Constitutions and Ordinances, especially those which are called of the Holy Crusade, or of Universal and plenary Jubilee, and also any Statutes and Customs whatsoever, Privileges also, Indults, and Apostolic Letters... To all of which... for this time only We specially and expressly derogate, and to other things whatsoever to the contrary."

1282 Is absolution of an accomplice always unlawful, always invalid? Absolution of an accomplice will always be unlawful outside the case of extreme necessity, namely in the very article of death, and then when any other confessor who can discharge the office of confessor is lacking. But it will always be invalid outside the article of death. In the article of death it will always be valid, even short of necessity.

For thus Benedict XIV, in the Constitution Apostolici, declared his mind concerning a case of necessity of this kind. 1. Thus an accomplice is interdicted and prohibited from hearing and absolving an accomplice in the aforesaid article of death "so that if some other priest is not lacking, even if perhaps this other was only a simple priest, or otherwise not approved for hearing confessions, nevertheless that simple priest can receive the Confession and impart absolution." 2. "If the quality of an urgent case and the concurring circumstances, which cannot be avoided, are such that another priest cannot be called or approach to hear the confession of a person constituted in the said article without some grave infamy or scandal likely to arise; then another priest can be held and considered just as if he were really absent and lacking; and therefore in that state of things, the priest who is partner of the crime is not prohibited from imparting absolution to the penitent also from that crime. But let an accomplice priest of this kind know and seriously observe that he will in fact be guilty before God, who cannot be mocked, of grave disobedience against Our aforesaid Constitution and liable to the penalties imposed in it, if he voluntarily invents for himself the aforesaid dangers of infamy or scandal where they do not exist. Indeed let him understand that he is gravely bound to forestall or remove dangers of this kind, insofar as it is in him, suitable means being employed, whence it may happen that a way lies open for any other priest to hear that confession without anyone's infamy or scandal." 3. "But if the same priest either in any way thrusts himself in, compelled by no grave necessity, or, where danger of infamy or scandal is feared if the labor of another priest must be required, he himself has deliberately neglected to employ suitable means to avert that danger, and thus has presumed to receive the sacramental Confession of the person who is an accomplice in the said crime and constituted in that article, as was said above, and to bestow absolution from that crime, no necessary cause compelling as is premised; although absolution of this kind will be valid, provided that on the part of the penitent the dispositions required by Christ the Lord for the validity of the sacrament of penance have not been lacking, for We do not intend in the fearful article of death to take away from the same priest, however unworthy, the necessary jurisdiction, lest by this very occasion someone perish; nevertheless that priest will by no means escape the penalties of the law violated by such rash daring; and therefore he incurs the major excommunication imposed in the said Constitution and reserved to Us and to this Holy See in exactly the same way as is decreed there."

1283 If an accomplice priest, necessity standing, begins to hear the confession of an accomplice in the article of death, and another priest arrives, can he complete the confession begun? R. Affirmatively. "The reason is that when he began to hear, this was lawful through the Pontiff giving him jurisdiction; but this jurisdiction does not expire by the arrival of another, because the confession for which jurisdiction was conferred, since it is only begun, is not yet whole or perfect." Ithur., Case 49, n. 17.

1284 If an accomplice priest begins to hear the confession of an accomplice in the article of death, necessity standing, can he then, after the danger of death has passed, complete the confession and absolve? R. Affirmatively. The reason is the same as in the preceding case. For jurisdiction valid at the time of the confession begun is judged to remain so long as the confession begun has not been completed by absolution. For confession is ordered to this, and has its completion in this. Ithur., Case 49, nn. 21, 22, 23.

1285 After the accomplice has been absolved by the accomplice priest in the article of death, necessity pressing, can the priest then, when that danger has passed, complete his confession by reason of integrity? Either the penitent sufficiently expressed by nods all the sins of complicity, or not. If the former, the accomplice priest can complete the confession by reason of integrity; otherwise he cannot. The reason of the first is that by valid absolution the sins of complicity were directly remitted, and therefore the complicity itself has been directly destroyed, and the accomplice priest, like any other, can absolve from other sins. For those sins are no longer necessary matter of confession, but only free matter, like venial sins or mortal sins already disclosed. The reason of the second is that then the bond of complicity still endures; for the remaining sins were remitted only indirectly, as omitted in confession. Therefore those sins remain necessary matter of confession. Ithur., Case 49, nn. 19, 20.

1286 Can an accomplice absolve an accomplice not only in the article, but also in the danger of death? The article of death is distinguished in this from the danger of death: the article of death denotes certain nearness, the danger denotes probable impending death. R. Affirmatively. The extrinsic reason is that the article of death and danger of death, by canon law, by the most common opinion of theologians, and by the practice of confessors, are altogether equated in order to receiving the sacraments of penance, Eucharist, and extreme unction. But the intrinsic reason is that, morally speaking, the necessity of the sick person is nearly the same.

Therefore, lest he perish, the Church confers jurisdiction on all priests for the article of death, even if there is question of an accomplice priest absolving an accomplice, as is openly clear from the Constitution of Benedict XIV Apostolici muneris. Ithur., Case 49, nn. 4-10.

1287 Note: The same must be said even if the danger of death was prudently indeed, but falsely, judged to be present. Ithur., Case 49, nn. 11-15. For since it is sometimes difficult to distinguish a true and real danger from a danger only judged and apparent, jurisdiction is given absolutely to all for the article or danger of death prudently judged to be present, lest someone perish.

1288 What if a dying person is unwilling to confess to anyone other than the priest who is his partner in sin? In that case he can be absolved by the accomplice priest, if he is otherwise disposed, namely lest he perish or be endangered. Gousset, Theol. Mor., vol. 2, n. 489. The same must be said if another priest who has been called is unwilling to come, or, though already present, is unwilling to hear the confession. The reason is that then it is the same as if there were no supply of another confessor.

1289 When is complicity had here? Complicity is had here when there is an externally, reciprocally or mutually declared consent, agreement, or conspiracy of two or more persons into a shameful and dishonest sin, indeed a mortal one, against the sixth precept of the Decalogue, although not consummated by copula. Externally: certainly complicity cannot be had without an external act. Mortal: for the Supreme Pontiff speaks of a sin which must necessarily be destroyed by sacramental absolution. But mortal is understood both by reason of the internal act and by reason of the exterior work. Therefore the aforesaid law does not have place where there is question of sins only grave but doubtful, whether the doubt be of law or of fact; or where there is question of simply venial sins, or of sins venial only as regards the external act, although either one or each has internally sinned gravely. But how great an imprudence and rashness it is, because of the danger of scandal, to approach an accomplice confessor, even if there is question only of venial sins in this matter to be manifested to the same accomplice confessor, there is no one who does not see. Reciprocally or mutually. Therefore "1. if a priest, having taken an occasion from sleep or drunkenness, were to use some woman to satisfy lust, he would not for this reason lose jurisdiction for absolving her, because since both the drunken woman and the sleeping woman are unequal to sinning, neither would be held formally as an accomplice, although each could be called materially a partner of the crime in the sin against the sixth precept perpetrated by the priest... 2. If some priest by the greatest crime were to induce a woman to believe that it was altogether free from sin if she allowed herself to be shamefully touched by him, and she, deceived by him, in good faith suffered herself to be shamefully touched by him, without admitting formal sin in herself, she would not be an accomplice, and could subject herself to the sacramental judgment of the same priest for obtaining absolution not from a venereal sin, from which we posit her to be immune, but from other sins." Ithur., Case 41, nn. 25, 26. Likewise the complicity of which there is question in this law is not present if the woman with whom the priest sins, although she consents interiorly, nevertheless externally resists. But under the name of shameful sin comes every grave external sin against the sixth precept, even if it is only touch or conversation. The reason is that the words of the Bull, "in a shameful and dishonest sin against the sixth precept," without doubt comprehend any shameful sins whatsoever. Holy Office, May 28, 1873; L. 554.

1290 Does the aforesaid complicity comprehend the shameful sin of the confessor with the partner of the crime, committed even before he had been initiated in sacred orders? R. Affirmatively. The reason is that the Supreme Pontiff speaks altogether indefinitely of sin committed with an accomplice, and does not restrict it to sin committed by the confessor himself when already having the faculty of hearing confessions, or already constituted in sacred orders. Sacred Penitentiary, January 22, 1879; Ithur., Case 47, nn. 2-6.

1291 Is the absolution valid at least of other sins, if the penitent was in good faith, as happens whenever there is question of reserved sins? R. Affirmatively. The reason is that in the Bull jurisdiction is indeed removed from the confessor, but from the accomplice confessor, as regards the accomplice penitent, and, what is especially important, from guilt of this kind, in this kind of sin. Therefore not from other sins, not in other matters. Sacred Penitentiary, May 16, 1877.

1292 Does the error of the penitent supply jurisdiction when absolution is unduly imparted to an accomplice? R. Negatively. The reason is that the Church, supplying jurisdiction in the case of error, intends to provide not only for certain persons who, deceived, thought that jurisdiction was present in this priest, but for the multitude of men falsely thinking that very thing by a common persuasion. Hence error supplying jurisdiction regards the multitude, whom the Church intends to favor; it does not regard a few. But where there is question of absolving an accomplice, only two are present, namely the confessor and the accomplice, whom the Benedictine Constitution wishes to punish. Therefore error can contribute nothing at all to the validity of absolution imparted by an accomplice. Ithur., Case 51, n. 26; Case 47, nn. 10, 11.

1293 What if a confessor absolved an accomplice inadvertently? Many affirm that the absolution is valid. The reason is that the Constitutions of Benedict XIV require rash daring and presumption. Many on the other hand deny that the absolution is valid. For two things must be distinguished in the Constitution of Benedict XIV: the removal of jurisdiction and the penalty of excommunication. This indeed, both in the Constitution Sacramentum Poenitentiae and in the Constitution Apostolici regiminis, is imposed against those daring and presuming; but the former is simply removed from the accomplice confessor, as is clear from the very tenor of the Bull. Hence it is clear that the removal of jurisdiction is not constituted properly as a penalty, but as an invalidating law for averting danger, lest an accomplice priest dare to absolve an accomplice, and for removing from the sanctity of the sacred tribunal every occasion of shamefulness and contempt of the sacraments, as is said there at the beginning of § 4. Hence the absolution will be invalid as regards the very sin of complicity, but valid as regards other sins, if the penitent is in good faith. Cf. 1291.

1294 Can a priest doubting whether the penitent is his accomplice absolve him? R. Affirmatively. Gury, Case 619. The reason is that it is not to be presumed that the legislator prudently wished to proceed against the confessor with so great a doubt concerning the matter on the one hand, and with so great a detriment to reputation and perhaps a new scandal on the other. Therefore the present case seems to fall back into the question of probable or doubtful jurisdiction, in which, when a grave cause stands, it is more probably lawful to absolve. Cf. 770.

1295 Does an accomplice priest have jurisdiction over a sin of complicity destroyed by perfect contrition, or remitted only indirectly by the keys? R. Negatively. The reason is that from Benedict XIV the confessor is simply deprived of the jurisdiction necessary for the remission of the sin of complicity, necessarily to be obtained through the keys. Ithur., Case 48, nn. 2, 7, 8, 11-16.

1296 Does an accomplice priest lack jurisdiction over a sin of complicity even already directly remitted? R. Negatively. The reason is that that sin is no longer necessary matter of confession, but free matter. Holy Office, May 29, 1867.

1297 Can an accomplice confessor absolve an accomplice by force at least of some privilege or Jubilee? R. Negatively. This is clear from the Constitution of Benedict XIV, § 5. But it must be noted here that one invalidly absolves a penitent who by force of privilege could be absolved from any sin reserved to the Supreme Pontiff, because this sin is not reserved, since any non-accomplice confessor can absolve from it. From this it follows that a confessor having the power of absolving from cases reserved to the Supreme Pontiff cannot absolve an accomplice.

1298 Can a priest seeking the faculty that some priest absolve an accomplice absolve his own accomplice himself? Can a Bishop grant this faculty of absolving his own accomplice? R. To the first: affirmatively. The reason is that the faculty of absolving an accomplice was requested in general for some priest. Therefore it ought to be valid as much for the petitioner himself as for another. R. To the second: negatively. The reason is that the law prohibiting a priest from absolving an accomplice is a general law of the Church and of most grave moment. But Bishops cannot dispense by their own authority in general laws of the Church except in cases of lesser moment and frequently occurring in practice. This is also clear both from the practice of the Church, which is accustomed to grant to Bishops seeking the faculty of absolution of an accomplice, by particular Indult, that faculty for certain cases of necessity few in number; and especially from the Constitution Apostolicae Sedis, by which that case is reserved to the Pope in a special manner, indeed according to the Decree of the Holy Office, January 17, 1866, in a most special manner.

1299 What about excommunication? The excommunication constituted by Benedict XIV, cf. 1281, is retained in the Constitution Apostolicae Sedis and enlarged. For excommunication is not imposed on those daring to absolve, but simply on "those absolving an accomplice in a shameful sin, even in the article of death, if another priest, although not approved for confessions, can receive the confession of the dying person without any grave infamy and scandal likely to arise." Those absolving: therefore it is not enough merely to hear the confession without absolving. Nevertheless confessors pretending and simulating absolution of an accomplice in a shameful sin do not escape excommunication. Sacred Penitentiary, March 1, 1878; Holy Office, December 5, 1883. Those absolving, even with crass or supine ignorance. Holy Office, January 13, 1892.

An accomplice, namely formal, and therefore by mutual consent externally manifested on each side. In a shameful sin, namely 1. against the sixth precept of the Decalogue; 2. formal, for if either one sinned only materially, he cannot be called an accomplice; 3. external; 4. grave on each side, not only in the nature of the internal act, but also in the nature of the external act; 5. not already directly absolved by another confessor. In a shameful sin: nevertheless the confessor would still incur excommunication if he directly or indirectly induced the penitent to keep silent about that sin. Directly, by persuading him that that sin is to be omitted. Indirectly, by persuading him that the shamefulness committed with the priest was not a sin, etc. Even in the article of death, a fortiori outside it.

If another priest, although not approved, i.e., when "any other priest who can discharge the office of confessor is not then lacking." Cf. 1281. Hence one suspended, or even excommunicated, is to be preferred to the accomplice, speaking in itself; otherwise, if infamy and scandal would follow. In the article or danger of death. Cf. 1286.

This case is so held as reserved that even in the general and very broad concession of faculties, which is granted by the Holy See for various places for absolving from all cases even under censure reserved in a special manner, it is expressly excepted. Holy Office, April 4, 1871. Cf. 1298. Its absolution belongs privatively, and only in the internal forum, to the Sacred Penitentiary, to which recourse must be had.

1300 Does an accomplice priest evade censure who, short of necessity, hears the confession of an accomplice in the article of death, if before he absolves he repents of the deed, but afterwards absolves because of the circumstance of the confession begun? The author of Cas. Consc. Bonon., year 1759, month of May, Case 2, and others deny. The reason is that there was no jurisdiction of the confessor at the beginning of the confession, since it was not juridically begun, and none remains in its prosecution. Nor indeed is there another necessity of imparting absolution than the article of death, another confessor being lacking, or danger of scandal and infamy pressing. But others affirm. For "1. he does not incur the penalty for the confession begun alone, because that penalty is not incurred unless the confession is completed by absolution. 2. Nor would he incur it by absolving after a will changed for the better, and contrition elicited concerning that sin; for no one incurs excommunication by an act which on the one hand can no longer be omitted, and on the other hand lacks all fault, indeed has become obligatory. For excommunication is incurred then when absolution is imparted by an accomplice without any necessity (of avoiding scandal and infamy). But the confessor, after hearing the penitent's confession, is compelled to absolve him; therefore he does not incur excommunication." Gury, Case 628; Ithur., Case 50, nn. 25, 26. As regards the reason of the first opinion, cf. 1282.


On the Constitution *Officiorum ac munerum*

1301 What prohibition of books exists? The prohibition of books is one thing by natural law, another by positive law. The reading of books, for example, handing down false religion, superstitious or lascivious matters, and attacking any virtue whatsoever or defending vice, speaking in itself, is prohibited by natural law.

The reason is that the reading of these books, speaking in itself, has annexed to it the danger of perversion. Therefore unless such reading is done by learned men, and from an honorable intention of attacking, extirpating, etc., these books, it will be sinful in proportion to the danger of perversion.

As regards positive law, there is no doubt that the Church has the power of prohibiting harmful books. Now "to prohibit books throughout the whole world pertains to the Supreme Pontiff, and for him to the Sacred Congregation. But Bishops and Inquisitors can prohibit books in their own territory," even under penalty of censure to be undergone. L. 290. "Let Ordinaries," says Leo XIII in the cited Constitution, § 29, "even as Delegates of the Apostolic See, strive to proscribe books and other harmful writings edited or spread in their diocese, and to remove them from the hands of the faithful. Let them refer to Apostolic judgment those works or writings which demand a more subtle examination, or in which the sentence of supreme authority seems to be required for obtaining a salutary effect." Therefore there is an obligation for Ordinaries to proscribe not all harmful books and writings, but only those edited or spread in their diocese, and therefore with a certain regular number of copies. But other books or writings to be examined more deeply, or requiring the judgment of a higher authority, are all to be denounced. And because Ordinaries of places can proceed in this matter by power delegated from the Holy See, by their prescriptions they can oblige even exempt regulars.

Ordinaries, even as Delegates of the Apostolic See... let them strive to remove them. "By these words a right indeed, but also an office, is mandated... It is the office of Bishops to see that the writings of modernists, or those which savor of and promote modernism, if published, are not read; if not yet published, to prohibit their being read." Pius X, Encyclical Letter Pascendi dominici gregis, September 8, 1907.

The Supreme Pontiff condemns modernism, that is, rash and false novelties which not a few bring forth in this our age as regards Theology, Philosophy, Exegesis and Biblical History, and also ecclesiastical History. Namely, pervaded by an intemperate zeal for novelty, the doctrines constantly handed down by the Fathers and by Catholic Doctors being set aside, they assert opinions little founded, and, prescinding from the supernatural character of facts and from the inspiration of Sacred Scripture, they seem to overturn Religion itself. The Supreme Pontiff indeed condemns modernism, not any modern discovery whatsoever which is approved by solid reason. The Supreme Pontiff himself is author of this matter in his Brief to Ernest Commer Summa nos, June 14, 1907. "Indeed," he says, "it is calumny to assert that the Apostolic See, 'adhering to more obsolete studies, obstructs the progress of disciplines, clips the wings of every keenest genius, and resists those teaching the truth. Yet nothing more false or more unjust can be devised in thought; for indeed the Church disapproves a certain liberty of erring, and watches that the faithful not allow themselves to be entangled in fallacies; but she does not prohibit this in any way, indeed by urging commends and persuades it, that the truth handed down divinely, for the guarding of which she herself was given, be more openly explained according to the character of peoples and ages, and be unfolded by legitimate interpretation.'"

Now, as regards the common law in force, at present one must stand by the Index of prohibited books, most recently recognized by order of Leo XIII, Brief Romani Pontifices, September 17, 1900; and also by the General Decrees already established by the same Leo XIII in the cited Constitution Officiorum ac munerum. These alone have the force of law, "the Rules issued by order of the Holy Synod of Trent, the Observations, Instruction, Decrees, Warnings, and any other statute and command of Our Predecessors concerning this matter being abrogated, with the one exception of the Constitution of Benedict XIV Sollicita et provida, which, just as it has hitherto been in force, so We will to remain entire in force hereafter." Par. Itaque. The Rules being abrogated, etc., simply, and therefore as regards obligations and as regards penalties. Contrary customs likewise remain abrogated, although in the cited Constitution a clause abrogating them is not had. For this is openly deduced from the purpose of this Constitution, namely that provision be made for the necessities of the present time. The Constitution of Benedict XIV Sollicita et provida prescribes the method to be observed in the examination and proscription of books in the Sacred Congregations of the Holy Office and of the Index. But the aforesaid Constitution Officiorum ac munerum has obligatory force everywhere, even in regions of the British idiom. Sacred Congregation of the Index, May 23, 1898. Cf. here 1312. Therefore the Index of prohibited books also is to be observed everywhere. Leo XIII, Constitution Romani Pontifices, September 17, 1900. Pius X, motu proprio Sacrorum antistitum, September 1, 1910; E.M.

Bishops are bound to interdict in their own Diocese all harmful books and especially those of the Modernists, nevertheless restraining the prohibition, if it suffices, to the clergy alone; while the duty of Catholic booksellers remains intact, that they by no means have for sale books marked by the Bishop. If these refuse obedience, Bishops, after a warning has first been given, are to deprive them of the title of Catholic booksellers, and with stronger right if they are called episcopal; but those who are adorned with the pontifical title, they are to report to the Holy See. Pius X, motu proprio Sacrorum Antistitum.

By Decree of October 20, 1907, the book Il programma dei modernisti was proscribed in the City. "Therefore it is lawful for no one of whatever grade and condition subject to Our jurisdiction to sell or read or retain the same book under mortal fault. "Moreover, since the authors and writers of this book in the asserted Response sharply defend the system which in the Encyclical Pascendi dominici gregis is affirmed to be 'the collection of all heresies,' Our Most Holy Lord Pius PP. X, by this Decree, strikes with the penalty of excommunication the authors and writers, and all others whatsoever who in any way contributed labor to the making of this book, absolution from which he reserves to himself alone. Our Most Holy Lord adds that this Decree is valid just as if it had been delivered into the hands of each one of the said authors and writers; and if they are priests and exercise an act of Order, they will incur irregularity. "But nothing would be more satisfactory," says the Most Holy One, "than that all Bishops, each in his own diocese, should impose this prescription and promulgate the censure. Given at Rome, on October 20, 1907." Peter Respighi, Cardinal Vicar. First Supplement to the Enchiridion Morale, 3rd ed.

And by Decree of December 28, 1908, the periodical booklet Nova et Vetera and Rivista di cultura was prohibited in the City. "Therefore let no one print it or cause it to be printed, let no one sell or read it. If anyone does otherwise, let him know that he has sinned gravely. Besides, clerics of whatever order who associate themselves with the same periodical, or if they have already made the association, do not retract it as soon as possible, let them know that they have incurred suspension from divine things by that very fact." Given at Rome, on January 28, 1908. Peter Respighi, Cardinal Vicar. First Supplement to the Enchiridion Morale, 3rd ed. Cf. 1313.

1302 What does the prohibition of books import? It imports the prohibition of reading those books, translating or rendering them into another language, retaining, defending, printing, publishing, selling, and donating them. For books proscribed by the cited Constitution are simply prohibited. "All booksellers, especially those who glory in the Catholic name, are neither to sell, nor lend, nor retain books treating explicitly of obscene things; let them not have other prohibited books for sale unless they have obtained permission from the Sacred Congregation of the Index through the Ordinary; nor are they to sell them to anyone unless they can prudently judge that they are legitimately sought by the buyer." § 46. Cf. nn. 1304-1307, 1311. If at any time all the works of some author are expressly prohibited in the Index, this prohibition does not pertain to those books which either in no way touch, or only incidentally touch, the truths of faith, and are proscribed by no general or special decree. Preface to the Index of Prohibited Books. By the reading or retention of prohibited books excommunication is incurred only in the two cases already related above, §§ 47, 48. Cf. 1165, 1212. Cf. also the preceding number at the end. Absolutely, the book is to be handed over to Inquisitors or Ordinaries. The reason is that superiors may know what poisons are offered to the faithful, and prepare the antidote. But as the practice of many places is today, and so that such books may be extirpated more safely and quickly, they can also be burned. But they cannot be torn up so that afterwards things may be wrapped with their leaves.

To wait a few days either to hand the book to a superior or to seek permission is not grave, and consequently not liable to censure. Finally, books are understood to be books printed with type and of some regular bulk, not manuscripts, lithographs, etc.; nor booklets of slight bulk or flying leaves. This distinction is indeed openly made in the present Constitution. Cf. n. 1165; Sanchez, in Decal., book 2, chap. 10, n. 56; La-Croix 349; Laymann, de Fide XV, 7; E.M.

1303 Are harmful books to be denounced? "Although it belongs to all Catholics, especially those who excel in doctrine, to denounce pernicious books to Bishops or to the Apostolic See, nevertheless this pertains by special title to Nuncios, Apostolic Delegates, Ordinaries of places, and Rectors of Universities flourishing by praise of learning." § 27. It belongs to all Catholics, i.e., from charity obliging when grave danger is present, and denunciation is not made by others, and it can be done without grave inconvenience. Pernicious, as regards faith or morals. To the Apostolic See, i.e., to the Sacred Congregation of the Index, or of the Holy Inquisition, or de Propaganda Fide, or of Extraordinary Ecclesiastical Affairs. By special title of office and justice, whence the aforesaid obligation presses the aforesaid more gravely.

1304 What about editions of the original text, and of non-vernacular and vernacular versions of Sacred Scripture? "Editions of the original text and of the ancient Catholic versions of Sacred Scripture, even of the Eastern Church, published by any non-Catholics whatsoever, even if they appear to have been edited faithfully and integrally, are permitted only to those who devote their work to theological or biblical studies, provided nevertheless that the dogmas of Catholic faith are not attacked in the prolegomena or annotations." § 5. Ancient: there is question here only of ancient versions, not of more recent ones. By non-Catholics: therefore editions of the original text and of the ancient Catholic versions of Sacred Scripture published by Catholics are permitted to all.

Only to those: therefore they are not permitted to others. Who devote their work to theological or biblical studies, whether by private study or in a public school, whether teachers or students. Sacred Congregation of the Index, May 23, 1898. To attack properly is not simply to deny, but to deny with the reason of denial added. Dogmas of Catholic faith, not any opinions and views whatsoever of theologians. "In the same manner and under the same conditions other versions of the Sacred Bibles, whether in Latin or another non-vernacular language, edited by non-Catholics, are permitted." § 6.

In the same manner, etc.: namely any other non-vernacular versions whatsoever made by non-Catholics are permitted only to students of theological or biblical matters, provided nevertheless that dogmas of faith are not attacked in the prolegomena or annotations. "All versions in the vernacular language, even made by Catholic men, are altogether prohibited unless they have been approved by the Apostolic See, or edited under the vigilance of Bishops with annotations taken from the Holy Fathers of the Church and from learned and Catholic writers." § 7. Unless they have been, etc.: therefore vernacular versions without notes must be approved only by the Apostolic See; with notes they can also be approved by Bishops.

"All versions of the Sacred Bibles in any vernacular language whatsoever, made by any non-Catholics whatsoever, are interdicted, and especially those which are spread by Bible Societies more than once condemned by the Roman Pontiffs, since in these the most salutary laws of the Church concerning the editing of divine books are fundamentally set aside. These versions nevertheless are permitted to those who devote their work to theological or biblical studies, while observing those things which were established above." § 8. The most salutary laws, i.e., concerning tradition, which non-Catholics altogether contemn. These versions nevertheless, whether made by non-Catholics or by Catholics. While observing those things: namely provided that the dogmas of Catholic faith are not attacked in the prolegomena or annotations. Decree of the Holy Office Lamentabili, July 3, 1907, proposition 1; E.M.

1305 What about books of apostates, heretics, schismatics, and other writers? "All books which before the year 1600 either the Supreme Pontiffs or Ecumenical Councils condemned, and which are not reviewed in the new Index, are to be held condemned in the same way as they were formerly condemned, with the exception of those which are permitted by these General Decrees." § 1. Before the year: for in the Index of prohibited books, almost no books are inserted except those condemned afterwards. Examples of those condemned books are had in the same Constitution at the beginning of the paragraph Praecipue vero. In the same way: for the prohibition of many ceases to be in force both because of the age of the errors, concerning which no one cares any longer; and because of sufficient knowledge already propagated and becoming prevalent concerning the same errors, whence they have ceased to harm; and because of the utility which is had from the reading of such books, from which many things can be established that pertain to the practice and doctrine of the Church. Such are, for example, the books of Tertullian, Origen, etc. With the exception of those: cf. §§ 3, 4, 5, 6, 8, 10, etc. Hence "those works now which either do not treat explicitly of religion, or, even if they treat of it, nevertheless contain nothing against faith, are permitted, unless perhaps they are found prohibited by some general or special decree." Preface to the Index of Prohibited Books. "Books of apostates, heretics, schismatics, and writers of any kind whatsoever, defending heresy or schism, or in any way overturning the very foundations of religion, are altogether prohibited." § 2. Books, not all, but those defending heresy or schism; not merely containing, but defending with proofs added. Of any writers whatsoever, even Catholics. Foundations of religion, namely the motives of credibility of revealed Religion, and its fundamental truths, such as the spirituality and immortality of the soul, the existence of the one and triune God, the creation of the world, Sacred Scripture, the Divinity of Jesus Christ, the Catholic Church, the Roman Pontiff, etc. In any way, whether by false proofs, or even by ridicule and another manner; whether by writing or by images. "Likewise books of non-Catholics which explicitly treat of religion are prohibited, unless it is clear that nothing against Catholic faith is contained in them." § 3. Of non-Catholics, namely of those not pertaining to the Catholic religion: heretics, schismatics, Jews, infidels. Explicitly, not incidentally and in passing. Concerning religion, i.e., concerning sacred matters, concerning the Sacred books, concerning the mysteries of Faith, concerning Dogmatic or Moral Theology, concerning the Rites or Canons of the Church, concerning the cult of the Saints, etc. Against Catholic faith: hence books of Roman Antiquities and others of that kind are not prohibited. "Books of the same authors which do not explicitly treat of religion, but only touch the truths of faith incidentally, are not to be held prohibited by ecclesiastical law until they have been proscribed by special decree." § 4. Of the same authors, non-Catholics. Explicitly: therefore books of heretics which do not treat of religion by design, but only incidentally, even though perhaps they err concerning Catholic doctrine, are not positively prohibited, and much more if they contain nothing at all concerning religion.

1306 What about liturgical and prayer books? "In authentic editions of the Missal, Breviary, Ritual, Ceremonial of Bishops, Roman Pontifical, and other liturgical books approved by the Holy Apostolic See, let no one presume to change anything; if otherwise has been done, these new editions are prohibited." § 18. And other liturgical books: such as those which mark liturgical chant and which cannot differ from the authentic and typical Vatican edition, and therefore are to be approved by the Ordinary of the place. Pius X, motu proprio, April 25, 1904; Sacred Congregation of Rites, August 11, 1905; February 14, 1906. Anything of some moment. For if the matter is altogether slight, it will pertain to the ecclesiastical superior to permit or prohibit the use of the book. To change: not to correct a typographical error. To change: not to report something more fully, not abbreviated, for greater clarity and convenience, or to repeat it in its proper place. Let him presume: and therefore from intention, not inadvertently. If otherwise: namely if anything whatever has been changed from the typical and approved editions, whether there is approval or there is not; lacking that, the book is not by that very fact prohibited. Cf. E.M. 125. "All litanies, except the most ancient and common ones which are contained in Breviaries, Missals, Pontificals, and Rituals, and except the Litanies of the Blessed Virgin which are customarily sung in the sacred House of Loreto, and the Litanies of the Most Holy Name of Jesus already approved by the Holy See, are not to be edited without the review and approval of the Ordinary." § 19. Except, etc. By Decree of April 2, 1899, the Litanies of the Most Sacred Heart of Jesus were also approved. By Decree of March 18, 1909, the litanies in honor of St. Joseph, Spouse of the Blessed Virgin Mary, were likewise approved. Acta Apostolicae Sedis, vol. 1, p. 290 ff. Are not to be edited: here only the publication of those litanies is prohibited. But by force of the following paragraph the books themselves containing them, published without legitimate approval, are prohibited. From the Decrees of the Sacred Congregation of Rites, June 20, 1896, and February 11, 1898, Dub., the public recitation in churches or public oratories of litanies which the Holy See has not yet approved is prohibited, although the Ordinary approved them, even if that recitation is made without the intervention of a sacred minister. "Books or booklets of prayers, devotion, or religious, moral, ascetical, mystical doctrine and instruction, and others of this kind, although they seem to conduce to fostering the piety of the Christian people, let no one publish without permission of legitimate authority; otherwise, they are to be held prohibited." § 20. Books or booklets, not flying leaves. Or of doctrine... although, etc.: therefore there does not seem here to be question of books in which that doctrine is set forth merely speculatively. Of legitimate authority, namely of the Ordinary, who can also permit books of devotion containing a version of the Epistles, Gospels, and Canon of the Mass. Sacred Congregation of Rites, August 4, 1877. Collection of the Sacred Congregation de Propaganda Fide, n. 1890. Let him publish: otherwise. Therefore all books reviewed in this paragraph, to be edited from now on without authentic approval of the Ordinary and not previously edited, are to be held as prohibited. Cf. n. 1308, § 13; n. 1312, § 41. E.M.

Prayers for obtaining the intercession of Servants of God are to be approved by the Ordinary. Sacred Congregation of Rites, March 21, 1914.

1307 What about obscene books? "Books which explicitly treat, narrate, or teach lascivious or obscene matters, since account must be taken not only of faith but also of morals, which are easily corrupted by the reading of books of this kind, are altogether prohibited." § 9. Lascivious or obscene matters: therefore there is no question of "loves," as they call them, with the narration of which merely erotic novels linger. Explicitly, i.e., not lightly, but by design. Treat, i.e., by disputing, defending, or simply discoursing about matters of this kind, so that they are either the object of the whole book or only the special argument of some chapter. Narrate, by relating facts, histories, or fables.

Teach, by explaining, declaring, etc., the nature of lascivious things to be done. Treat, narrate, teach: namely by insinuating these things, certainly not by showing their unlawfulness and persuading their abomination, or by scientifically explaining medicine, surgery, etc.; for it is said: which of this kind, etc. "Books of authors, whether ancient or more recent, which they call classics, if they are infected with this very stain of shamefulness, on account of elegance and propriety of speech, are permitted only to those whom the reason of office or teaching excuses; nevertheless they must in no way be handed over or read before boys or adolescents, unless they have been expurgated with diligent care." § 10.

If they are infected with this very stain of shamefulness: i.e., if they explicitly treat, narrate, or teach lascivious or obscene matters, as is had in the preceding § 9. They are permitted, unless nevertheless they are related by name in the Index. The reason of office or teaching excuses. Therefore professors of humane letters and others can read these books insofar as this is demanded by the reason of office or teaching, namely insofar as it is necessary or useful to them for that reason. But they are by no means permitted to students unless they have been expurgated of that stain of shamefulness.

1308 What about other books of special subject matter? "Books are condemned in which God, or the Blessed Virgin Mary, or the Saints, or the Catholic Church and her worship, or the sacraments, or the Apostolic See, are disparaged. Works in which the concept of the inspiration of Sacred Scripture is perverted, or its extension is too much restricted, are subject to the same judgment of reprobation. Books also are prohibited which deliberately afflict the ecclesiastical hierarchy, or the clerical or religious state, with insults." § 11. Books of any authors whatsoever, whether non-Catholic or Catholic. Disparage: namely speak ill, although not explicitly, but in grave matter. Inspiration of Sacred Scripture, which, "written under the inspiration of the Holy Spirit, has God as author." Vatican Council, Constitution Dei Filius, chap. 2; Decree of the Holy Office Lamentabili, July 3, 1907, prop. 9. Is perverted: if, for example, the concept of inspiration were constituted in a subsequent approval of the Sacred Books by the Church; or in a certain concomitant direction of the Holy Spirit, if necessity demands; or in divine assistance for preventing errors. Cited Decree, props. 10, 12, 19, 20. Is restricted: namely to only some books of Sacred Scripture, not to all; or to only some part of the books, not to the entire books; or only to dogmas of faith and morals, not also to the remaining matters, to historical matters, to profane matters, to matters pertaining to the natural sciences; or only to matters concerning which they treat explicitly, not also to others said only incidentally. Cited Decree, prop. 11. Deliberately: and therefore not if there is only some injurious expression, but if either the whole book, or a notable part of it, or some entire chapter afflicts the ecclesiastical hierarchy, or the clerical or religious state with insults; not some private person, unless from this vituperation turns against the hierarchical order itself, or a part of it, or against the clerical or religious state itself. "Let it be forbidden to edit, read, or retain books in which sorceries, divination, magic, evocation of spirits, and other superstitions of this kind are taught or commended." § 12. Are taught, for exercising them. Are taught or commended: not if they merely narrate superstitious facts, or treat or discourse concerning them, for reproving them and showing their malice and danger. "Books or writings which narrate new apparitions, revelations, visions, prophecies, miracles, or which introduce new devotions, even under the pretext that they are private, if they are published without legitimate permission of the Superiors of the Church, are proscribed." § 13. Writings, although they are not books, but booklets or leaves; although they are manuscripts, for they are most properly writings. If they are published: therefore the prohibition does not affect books published before this Constitution. Without legitimate permission: if this is had, it now no longer seems to be required, by force of the present Constitution, that there be a protestation according to the Decree of Urban VIII. But cf. what is had here at the end of the number. Without legitimate, etc. All books concerning sacred things and morals are indeed to be subjected to ecclesiastical censure so that they may be licitly edited; but not for that reason are all prohibited if they have been edited without legitimate approval, § 41; while on the contrary books of which there is question in this paragraph, published without permission of the superiors of the Church, are proscribed, and consequently can neither be read nor retained. Cf. 1306. "Likewise books are prohibited which establish as lawful duel, suicide, or divorce; which treat of masonic sects or other societies of the same kind, and contend that they are useful and not pernicious to the Church and civil society; and which defend errors proscribed by the Apostolic See." § 14. Books of authors of any kind, non-Catholics or Catholics. Establish, contend, defend: therefore they do this not incidentally but deliberately. Errors proscribed by the Apostolic See, e.g., errors proscribed in the Syllabus. Sacred Congregation of the Index, May 23, 1898. E.M. "Concerning sacred Relics these things are to be held. If Bishops, who alone can in this matter, know certainly that a Relic is spurious, let them remove it from the worship of the faithful. If the authenticating documents of some Relic, perhaps because of civil disturbances or from any other case, have perished, let it not be proposed publicly unless duly recognized by the Bishop. The argument of prescription or of founded presumption will then only be valid if the cult is commended by antiquity; namely according to the decree issued in the year 1896 by the sacred Council for examining indulgences and sacred Relics, by which it is declared: Ancient Relics are to be preserved in that veneration in which they have been up to now, unless in a particular case certain arguments are present that they are false or supposititious. But when there has been a judgment concerning pious traditions, it is necessary to remember this: the Church uses so great prudence in this matter that she does not permit traditions of this sort even to be narrated in writing unless much caution has been employed and the declaration sanctioned by Urban VIII has been prefaced; and although this is duly done, nevertheless she does not assert the truth of the fact, but, unless human arguments for believing are lacking, only does not prohibit it from being believed.

Thus plainly the sacred Council for guarding legitimate rites, thirty years ago, declared by Decree of May 2, 1877: Apparitions or revelations of this kind have neither been approved nor condemned by the Apostolic See, but have only been permitted as piously believable by human faith alone, according to the tradition which they bear, confirmed also by suitable testimonies and records. He who holds this will be free from every fear. For the religion of any apparition, insofar as it regards the fact itself and is called relative, always has the implicit condition concerning the truth of the fact; but insofar as it is absolute, it always rests on truth, for it is borne toward the very persons of the Saints who are honored. Similarly it must be affirmed concerning Relics. Finally We entrust this to the Council of vigilance, that they assiduously and diligently keep their eyes also on social institutions and on any writings concerning the social matter, lest anything of modernism lie hidden in them, but that they correspond to the precepts of the Roman Pontiffs." Pius X, Encyclical Letter Pascendi dominici gregis, September 8, 1907.

1309 What about newspapers, sheets, and periodical booklets? "Newspapers, sheets, and periodical booklets which deliberately attack religion or good morals are to be held proscribed not only by natural law, but also by ecclesiastical law. But let Ordinaries, where there is need, opportunely warn the faithful concerning the danger and harm of reading of this kind." § 21. Revealed religion, and consequently also natural religion. Deliberately, i.e., by design, expressly, and therefore not incidentally, not lightly, but habitually they gravely attack religion and good morals, by whomever they may be written, whether by Catholics or, a fortiori, by heretics.

Are to be held proscribed: therefore it is not lawful to read, retain, or subscribe to them. Where there is need: with that warning omitted, it is not therefore lawful with impunity to read the aforesaid newspapers, which remain proscribed by this general law. Where there is need: and therefore the warning is not always to be made, but only in a particular case in which a special reason is present. The Cardinal Vicar of the City, by Letter of May 16, 1903, prohibited by name the newspaper Asinus. "Let no one of the Catholics, especially of ecclesiastical men, publish anything in newspapers, or sheets, or periodical booklets of this kind, unless a just and reasonable cause persuades." § 22.

In newspapers of this kind, namely those of which there is question in the preceding § 21. Anything, whether it is an article, as it is called, or even some simple notice of some matter. "Men of the secular clergy are prohibited from undertaking the direction of newspapers or periodical sheets without the previous permission of the Ordinaries." § 42. Newspapers, etc., not periodical booklets. Direction: therefore the permission of the Ordinary is required only for the direction of a newspaper, not for writing some article, or, as it is said, for collaboration.

1310 What about images and indulgences? "Images of Our Lord Jesus Christ, the Blessed Virgin Mary, Angels and Saints, or other Servants of God, printed in any way whatsoever and differing from the sense and decrees of the Church, are altogether forbidden. But new ones, whether they have prayers annexed or are edited without them, are not to be published without permission of ecclesiastical power." § 15. Images, not statues, not medals, not paintings. Printed in any way whatsoever, for they can be printed in various ways. Already printed ones are forbidden if they differ from the sense and Decrees of the Church. Cf. Trent, sess. 25, *de Sacr.

Imag.*; Benedict XIV, Constitution Sollicitudini, October 1, 1745. Altogether forbidden: therefore they can neither be publicly exposed nor privately retained. Except unless they are retained as a mere historical monument of art. New ones, or those to be printed hereafter, and new as regards their form, cannot be printed and published without permission of ecclesiastical power. Published without it, they were indeed illicitly published, but they are not proscribed unless they differ from the sense and Decrees of the Church. "It is interdicted to all in any way to spread indulgences which are apocryphal and proscribed or revoked by the Holy Apostolic See.

Those which have already been spread are to be removed from the hands of the faithful." § 16. Apocryphal, namely false. Cf. true indulgences in authentic Collections of Indulgences approved by the Sacred Congregation, Raccolta delle Indulgenze, etc. Proscribed by the Holy Apostolic See: cf. Ferraris, v. Indulgentia, art. 4. To spread: reading in itself is not interdicted, but it is prescribed that those spread, whether in print or in manuscript, be removed from the hands of the faithful, which especially pertains to ecclesiastical superiors. "All books of indulgences, summaries, booklets, leaves, etc., in which grants of them are contained, are not to be published without permission of the competent authority." § 17.

Of the competent authority, namely either of the Sacred Congregation of Indulgences or of the Bishop; of the Sacred Congregation, if there is question of new indulgences and of new summaries of them; of the Bishop, if there is speech of indulgences and summaries already approved by the Sacred Congregation, according to the norms established before the new Constitution Officiorum ac munerum. Sacred Congregation of the Index, Constitution, August 7, 1897. Permission: without it they are illicitly published, but those published are not for that reason proscribed by that very fact. E.M. 1310, 1355.

1311 What about the faculty of reading and retaining prohibited books? "Only those will be able to read and retain books proscribed either by special Decrees or by these General Decrees who have obtained opportune faculties from the Apostolic See, or from those to whom it has delegated its authority." § 23. By special Decrees, namely those inserted in the Index of prohibited books. By General Decrees, that is, those proscribed by these General Decrees. "The Roman Pontiffs have placed the Sacred Congregation of the Index over the granting of permissions to read and retain any prohibited books whatsoever. Nevertheless, the Supreme Congregation of the Holy Office and the Congregation de Propaganda Fide enjoy the same power for regions subject to their governance.

For the City only, this faculty also belongs to the Master of the Sacred Apostolic Palace." § 24. Since those who are referred to in this paragraph enjoy ordinary power in the case, they can delegate it to others. "Bishops and other prelates possessing quasi-episcopal jurisdiction can grant permission for individual books, and only in urgent cases. But if the same have obtained from the Apostolic See a general faculty to impart to the faithful permission to read and retain proscribed books, let them grant it only with selection and from a just and reasonable cause." § 25.

Therefore the aforesaid have ordinary and delegated power in the case. Each can be subdelegated. By ordinary faculty they can permit the reading of individual books, and in an urgent case in which recourse cannot be had to the Roman Pontiff or another having power from him. But by delegated faculty, when they have obtained it, they can permit prohibited books generally. With selection, not generally to any person whatsoever, but to an upright and prudent person for whom there is no danger of perversion. With selection, not indeterminately and indefinitely for any book whatsoever, but with individual or at least specific indication of the books having been made, the more pernicious ones being excluded. From a just and reasonable cause, e.g., by reason of studies, of a book to be written, etc.

"All who have obtained an apostolic faculty of reading and retaining prohibited books cannot on that account read and retain any books whatsoever, or newspapers proscribed by the Ordinaries of places, unless in the apostolic indult the power of reading and retaining books condemned by anyone whatsoever has been expressly given to them. Moreover, let those who have obtained permission to read prohibited books remember that they are bound by a grave precept to guard books of this kind so that they do not come into the hands of others." § 26. Proscribed by the Ordinaries of places: cf. n. 1301, § 24 of the Constitution. Do not come: therefore they cannot give them to others. Lugo, Resp. Mor., book 4, dub. 42.

1312 What about previous approval of books? "All the faithful are bound to subject at least those books to previous ecclesiastical censure which regard the divine Scriptures, Sacred Theology, Ecclesiastical History, Canon Law, Natural Theology, Ethics, or other religious or moral disciplines of this kind, and generally all writings in which religion and honesty of morals are specially involved." § 41. All the faithful, namely those who print or cause books to be printed, such as printers and editors or the authors of books themselves. All the faithful; but "if an author dwelling in Rome wishes to print a book not in the City but elsewhere, besides the approval of the Cardinal Vicar of the City and of the Master of the Sacred Apostolic Palace, no other is required." § 37. Those books, etc.: therefore those books which do not treat of religion and morals, such as literary books, books of profane history, of the mathematical sciences, etc., can be freely published. Books, namely those which are published and spread by type or in another manner. All writings: therefore not only books, but also booklets, newspapers, and flying leaves. Specially: therefore it is not enough that some allusion only to religion and morals be had, unless they properly treat of arguments of this kind. "Men of the secular clergy are prohibited from publishing even books which treat of merely natural arts and sciences without having consulted their Ordinaries, so that they may furnish an example of an obedient soul toward them." § 42. Men of the secular clergy, not others. Men of the secular clergy. "Regulars, besides the permission of the Bishop, should remember that they are bound, by decree of the sacred Council of Trent, to obtain from the prelate to whom they are subject the faculty of publishing a work. But each concession is to be printed at the beginning or at the end of the work." § 36. The Tridentine Decree concerns the editing and use of Sacred Books. Some think that Clement VIII extended it to all books to be published by regulars. But that Instruction, as the present Decree, only asserts that Regulars are bound, by Decree of the sacred Council of Trent, to obtain permission for publishing a work also from their own Prelate. Nevertheless Pius X, in the motu proprio Sacrorum Antistitum, September 1, 1910, says: "We warn the moderators of religious concerning the most grave duty of never permitting anything to be printed by their subjects unless first the faculty of themselves and of the Ordinary has intervened." § IV. Even books, etc.: therefore all books both concerning sacred matters and morals, and concerning merely natural matters. What is had concerning newspapers in particular, cf. 1309. Without having consulted their Ordinaries: therefore permission is to be had from the proper Ordinary, and this is distinct from the ecclesiastical censure which the book must undergo from the Ordinary of the place in which the book is published, § 35, which censure touches only books treating of religion and morals, § 41. It is doubted whether this rule of § 42 is preceptive. "Without the previous consent of the Ordinary no one from the clergy can publish any writing of religious or moral argument, or merely technical. In the foundation of circles and societies, Statutes and Rules must be previously examined and approved by the Bishop. Conferences on popular action or on any other argument whatsoever can be held by no priest or cleric without the permission of the Bishop of the place. Every manner of speaking which can inspire in the people aversion from the higher classes is to be held as contrary to true Christian charity. Likewise, in Catholic publications every assertion is to be reproved which, containing unhealthy novelty, ridicules the piety of the faithful, and suggests a new direction of Christian life, a new governance of the Church, new aspirations of the modern soul, a new social vocation of the clergy, a new Christian civilization." Pius X, Letter to the Bishops of Italy, July 28, 1906.

Books having been subjected to previous ecclesiastical censure, and "the examination having been completed, if nothing shall seem to stand in the way of publication of the book, the Ordinary is to grant to the author in writing and altogether gratuitously permission to publish it, to be printed at the beginning or at the end of the work." § 40. If nothing... permission... The Ordinary who, after examination of some book has been completed, denies permission, is bound to give the author the reason for the denied permission, if the book seems capable of correction. Sacred Congregation of the Index, Constitution, September 1, 1898. "No book subject to ecclesiastical censure is to be printed unless at the beginning it bears the name and surname both of the author and of the editor, and besides the place and year of printing and publication. But if in some case, for just causes, the name of the author seems to be kept silent, the power of permitting this belongs to the Ordinary." § 43. Editor here is said to be the one who undertakes the printing of the book to be performed in his typographical workshop. Cf. the following § 44. "Let printers and editors of books know that new editions of the same approved work require a new approval; and moreover, that approval granted to the original text does not support its translation into another language." § 44.

New editions: not excerpts from some edition and edited separately, tirature a parte. Sacred Congregation of the Index, May 23, 1898. "Books condemned by the Apostolic See are to be judged prohibited everywhere among the nations, and into whatever language they are translated." § 45. By the Apostolic See: not by Ordinaries of places. Everywhere among the nations: the law is universal for any place; and all the other laws contained in the present Constitution are universal. For concerning them it is said in the same Constitution, par. Itaque matura: "which Catholic men throughout the whole world are to obey religiously."

Books to be edited by Religious. Religious assigned to an Institute of simple vows, just as Religious of solemn vows, are bound according to the laws to request from their Superiors the good pleasure or imprimatur for manuscripts to be printed. And if at any time the legitimate Superior has denied this approval of which we speak, Religious will not be able to hand over the manuscript to any printer for editing, who would publish it with the Imprimatur of the Ordinary of the place, the name of the author being suppressed. Sacred Congregation concerning Religious, June 15, 1911.

But it is altogether prescribed that in "all episcopal curias there are to be censors from office, who examine things to be edited. These are to be chosen from the twofold clergy, commended by age, learning, prudence, and who in approving and disapproving doctrines proceed by a middle and safe way. To them is to be referred the examination of writings which, from articles XLI and XLII of the mentioned Constitution, are subject to previous examination. The Censor will give his judgment in writing.

If this has been favorable, the Bishop will give the power of editing by the word Imprimatur, to which nevertheless the formula Nihil obstat will be set before, with the name of the censor subscribed. In the Roman Curia, no otherwise than in all the others, censors are to be instituted from office. The Master of the sacred Apostolic Palace will designate them, the Cardinal Vicar of the Pontiff in the City first having been heard, and then with the Supreme Pontiff himself agreeing and approving. It will belong to him to designate a censor for examining individual writings. The faculty of editing will be given by the same Master and also by the Cardinal Vicar of the Pontiff or by the Prelate acting in his place, the formula of approval having first been set down, as We said above, and the name of the censor added. Only in extraordinary circumstances and very rarely, by the prudent judgment of the Bishop, can mention of the censor be omitted. The name of the censor will never be open to authors before he has issued a favorable judgment, lest any annoyance be presented to the censor either while he is examining the writings or if he has not approved the edition. Censors are never to be chosen from religious families unless first the secret opinion of the moderator of the province is heard; and he will testify according to the conscience of his office concerning the morals, knowledge, and integrity of doctrine of the one to be chosen. We warn the moderators of religious concerning the most grave duty of never permitting anything to be printed by their subjects unless first the faculty of themselves and of the Ordinary has intervened. Finally We declare and decree that the title of censor, with which someone is adorned, has no value at all and can never be brought forward for confirming the private opinions of the same. "These things having been said universally, We command by name that those things be observed more diligently which are declared in article XLII of the Constitution Officiorum in these words: Men of the secular clergy are prohibited from undertaking the direction of newspapers or periodical sheets without the previous permission of the Ordinaries. If any use this permission perniciously, after first being warned, let them be deprived of it. As regards priests who commonly come under the name of correspondents or collaborators, since it more frequently happens that they publish in newspapers or journals writings infected with the stain of modernism, let Bishops see that these do not attempt anything contrary to what they have permitted, and let them retract the power given if necessary. We most gravely warn the moderators of religious that they do the same thing; if they act too negligently, let the Ordinaries provide by authority of the Supreme Pontiff. Newspapers and journals which are written by Catholics, insofar as it can be done, are to have a designated censor. His office will be to read through integrally and attentively individual sheets or booklets after they have been edited; if anything has been said dangerously, let him order it to be corrected in the following sheet or booklet. Moreover let the same faculty belong to Bishops, even if perhaps the censor has favored it." Pius X, motu proprio Sacrorum Antistitum, September 1, 1910.

1313 Who can approve books? "With whom the power is to approve or permit editions and versions of the sacred Bibles is clear from those things which were established above (§ 7)." § 30. With whom, namely with the Holy See or Bishops. The aforesaid editions and versions are to be approved by the Holy See. But if annotations are added to them taken from the Holy Fathers and other Catholic writers, they can also be approved by Bishops. Cf. 1304. "Let no one dare to publish again books proscribed by the Apostolic See; but if for a grave and reasonable cause some singular exception in this matter seems to be admitted, this shall never be done unless permission of the Sacred Congregation of the Index has first been obtained, and the conditions prescribed by it have been observed." § 31. Proscribed, namely simply. Cf. 1304 ff., whether by general decrees or by some special decree. This shall never be done, etc.: therefore it is not sufficient to correct the books and publish them again without the aforesaid permission. "Those things which pertain in any way to the causes of Beatification and Canonization of Servants of God cannot be published without the good pleasure of the Congregation placed over safeguarding Sacred Rites." § 32. Pertain in any way, namely as regards procedural acts. Sacred Congregation of Rites, July 11, 1821, General Decree; February 12, 1909. Cf. Monit. Eccles., vol. 21, p. 18. "The same is to be said concerning Collections of Decrees of individual Roman Congregations; namely these Collections cannot be edited unless permission has first been obtained, and the conditions prescribed by the moderators of each Congregation have been observed." § 33. They cannot be edited, but, if illicitly edited, their use is not for that reason interdicted. Concerning Collections, not concerning individual Decrees, which are customarily published by special periodicals, e.g., by the Acta Sanctae Sedis. "Vicars and Missionaries Apostolic are faithfully to observe the Decrees of the Sacred Congregation placed over Propagation of the Faith concerning the editing of books." § 34. Decrees, etc. Therefore they cannot commit a work, whether their own or another's, to print without the express and written permission of the Sacred Congregation de Propaganda Fide, to be printed at the beginning of the work. Sacred Congregation de Propaganda Fide, December 6, 1655, Collection n. 1869. Cf. E.M. They are to observe faithfully; but as regards penalties inflicted in them, at present one must stand by the Constitution, § 47 ff. "The approval of books whose censure, by force of the present Decrees, is not reserved to the Apostolic See or to the Roman Congregations, pertains to the Ordinary of the place in which they are made public." § 35. To the Ordinary of the place, etc.; not of the author; not of the editor. In which, etc.: not where they are printed, but where they are brought to light, namely where they are first edited, although from there, namely from that place, the book is also published in other places, as is customarily done. For the sale of approved books is not customarily restricted to the diocese by whose Ordinary the book was approved. Moreover, it is not said to the Ordinary of the places, but of the place.

By Decree of December 28, 1908, the periodical booklet Rivista di Cultura is prohibited at Rome. "And if anyone from the secular or regular clergy reads it or associates himself with it, let him know that he has incurred suspension from divine things by that very fact." Monit. Eccles., vol. 20, p. 528. Cf. here n. 1301.

As regards regulars, and as regards authors dwelling in Rome, cf. 1312. E.M.

Approval of the Ordinary of the place in which the book is published. The Bishop of the place in which some author, not subject to him, desires to make public a book already examined by his proper Ordinary and judged worthy of the press, can permit the printing of that book by appending the judgment Nihil obstat transmitted to him by that Ordinary from the censor of another diocese. Sacred Congregation of the Index, May 9, 1912.

Concerning liturgical books to be edited. So that the norms concerning liturgical books to be edited, handed down several times by the Sacred Congregation of Rites on August 11, 1905, February 14, 1906, and January 25, 1911, may be observed more widely and fully, the Sacred Congregation of Rites, to prevent and impede abuses, decreed that these things are to be observed: "Editions of Books pertaining to the Sacred Liturgy, whether they contain Rites and Prayers to be performed in Sacred functions, or prescribe Sacred Ceremonies accompanying the aforesaid Rites and Prayers, or report the Decrees of this Sacred Congregation collected into one, are either Typical or according to the Typical. "Only the Pontifical Vatican Polyglot Press, or other Pontifical Printers who have obtained permission from the Sacred Congregation of Rites, can print Typical Editions. "Individual leaves of the typical edition will be submitted to the review of the Sacred Congregation of Rites, which will seek the opinion either of the Liturgical Commission or of the Commission on Sacred Music and Chant, according to opportunity. "Any typical edition will report the Decree of approval, declaring such edition to be typical, and at the same time prescribing to all editors that they conform future editions altogether to the aforesaid typical edition. "Editors, once some typical edition has been completed, will hand over two copies to this Sacred Congregation of Rites, to be preserved in the Archive of the same Sacred Congregation with the greatest care and diligence. "Any printer, with the consent and approval of the respective Ordinary having been added, can print Editions according to the typical, namely those which correspond exactly to the aforesaid typical editions. "The Most Reverend Ordinaries of places, having appointed a diligent reviewer skilled in liturgical matters, who is to see whether the aforesaid editions agree completely with the typical ones, are to declare such agreement and append the imprimatur. "As regards editions of Masses or Offices Proper to some Diocese, concerning which a typical edition does not exist, if they are to be printed in the Diocese itself, the Most Reverend Ordinaries of places are to declare their agreement with the originals and append the imprimatur. But as regards editions both of another Diocese and of Orders Regular or Congregations, the Most Reverend Ordinaries of places, to whose jurisdiction the Printers are subject, are to append the imprimatur after either the Ordinary of the Diocese, or the Superior of the Order or Congregation to which the aforesaid Offices or propers pertain, has remitted to them concerning the agreement of these editions with the originals approved by the Holy See a Rescript, which is likewise to be edited. "Among Books pertaining to the Sacred Liturgy, for the effect of the present Decree, the following are especially to be numbered: "The Roman Breviary, Missal, Ritual, and Pontifical and excerpts from them; the Roman Martyrology; the Ceremonial of Bishops; Propers both of Offices and of Masses of some Diocese, Order, or Religious Congregation; the Memorial of Rites of Benedict PP. XIII for smaller Churches; the Clementine Instruction for exposition of the Most Holy Sacrament; the Collection of Decrees of the Sacred Congregation of Rites." Sacred Congregation of Rites, May 17, 1911.

Faculty of editing the New Psalter. By Decree of the Sacred Congregation of Rites, January 15, 1912, Bishops were forbidden to grant to printers of their diocese the faculty of printing the new "Psalter." For already by Decree of the Sacred Congregation of Rites, November 15, 1911, reported in the very typical Vatican edition of the new Psalter, it declared this edition typical, "and established that new editions of the same Psalter are to be in all things conformable to this one and are not to be printed except by printers of this Sacred Congregation, with the prescriptions to be handed down by this Secretaryship observed."


On Irregularity

1314 What is irregularity? Irregularity is defined: a canonical impediment by which someone is directly and primarily interdicted from the reception of orders, and consequently from their use. Impediment, i.e., a certain incapacity, not invalidating but merely prohibiting, since it is only an incapacity for receiving and exercising orders with due honor and reverence. St. Thomas, supplement, q. 39, art. 4, ad 2. Therefore irregularity is not a censure. Nor is it properly a penalty, but an impediment arising from a stain and mark against the dignity of divine ministry. And if at any time it is imposed also by way of penalty, it is not medicinal, but merely punitive. Chap. Quaerenti 20, de Verb. Sign.; L. 341. Canonical: for the impediments which prohibit someone from orders are some by natural law, as in the mute; some by divine law, as in women; and finally some by canonical law, as in illegitimate persons. Now irregularities properly consist not from the former, nor from the latter, but from these. Chap. Is qui 18, de Sent. exc. in 6. From the former there is rather impotence and incapacity, or even unworthiness, than merely an impediment. Canonical: therefore irregularity supposes a person capable by natural and divine law. Nevertheless irregularity is often taken more broadly also for unworthiness and for incapacity properly so called.

By which someone is directly and primarily interdicted from the reception of orders: hence irregularity is distinguished from excommunication, which directly deprives of the communion of the faithful; from interdict, which directly deprives of divine offices; from suspension, which directly deprives of the functions of order. Interdicted from the reception, i.e., only from the licit reception of orders; therefore those conferred are valid. Chap. Innotuit nobis 3, de Eo qui furt. Consequently it prohibits from their use, namely from the exercise of major orders.

Chap. Henricus 2, de Cleric. pugn.; chap. Quaesitum 17, de Temp. ordin. And indeed it would be absurd to exercise with impunity an order which someone is prohibited from receiving. Of major orders, because minor orders today are customarily exercised even by laymen. L. 342. St. Thomas, supplement, q. 39, art. 1; Suarez, de Censur., disp. 40, sect. 1, n. 2.

1315 You will resolve: Irregularity, in itself, bars from the clergy; and therefore, if it cannot effect this, it then bars from the exercise of clerical ministry, namely so that the irregular person is barred from the clergy at least insofar as he does not bear himself as a cleric.

As incapacitating laws do, so irregularity, as making one stained, renders one incapable by the law itself and before any sentence of a judge, although it may seem to be imposed by words of future time, e.g., he will be irregular. But if the words require the office of a judge, suspension rather than irregularity is understood. Hence as often as in Canon Law someone is only prohibited from the use and exercise of orders, suspension rather than irregularity is understood. Likewise irregularities are not laws which only remove from benefices and ecclesiastical dignities. Nor are irregularities those which bar even from the reception itself of orders, yet not on account of the reverence of divine ministry, but on account of any other cause, as for example that no one receive orders from someone other than his own Bishop. "It is certain that no irregularity is incurred unless it is expressed in Law. Chap. Is qui, de Sent. exc., in 6... But under the name of this Law come only Decrees of the Pontiff, or of a Council approved by the Pope, not of others, nor does custom come under it... Hence it is inferred that, for incurring irregularity, an argument from the similar, nor from the greater to the lesser, has force, as they commonly teach." L. 345. For irregularity properly is only that which is constituted from positive Law. That which is from natural law is rather a certain natural unworthiness and incapacity than irregularity. Nevertheless they are often used promiscuously by the doctors. Likewise there are not lacking irregularities which by the common opinion of the doctors are constituted without express law, perhaps confirmed by use and custom.

An irregular person, although illicitly, nevertheless validly absolves. Illicitly, because he exercises an order from which he is prohibited; validly, because to absolve is an act of jurisdiction, which irregularity in itself does not prohibit. "Irregularity in no way deprives of those actions which do not require the exercise of order, and which even laymen can exercise, such as receiving sacraments, singing offices, and likewise conferring benefices, because these pertain to the use of jurisdiction, not of order; likewise assisting at marriage, or furnishing permission to another to assist, dispensing in vows, absolving from censures, giving the faculty of hearing confessions." L. 342, 358. "He sins gravely who in irregularity exercises an act of order or receives orders, although the orders conferred on him are valid... And thus an irregular person receiving first tonsure also sins gravely." L. 342. For irregularity renders one incapable even for first tonsure. For he is prepared for orders in vain who is prohibited from orders.

Someone can be entangled by several irregularities, whether from diverse objects or from repeated acts. L. 353.

1316 Of how many kinds is irregularity? Irregularity is twofold: one which proceeds from delict; another from some inculpable defect. Likewise one is total, which impedes every order to be received and every exercise of order already received, such as homicide and bigamy; another partial, which prohibits only from some ministry of order, or only from ascent to a higher order. Besides, one is for a time, which ceases of itself; another perpetual, which endures indefinitely of itself. Irregularity which is total and perpetual is irregularity properly. For irregularity in itself bars from the clergy. It follows the person everywhere, and is destroyed only by the authority and dispensation of the Church. But that which is partial, or for a time, is only improperly irregularity; for it does not simply bar from the clergy. It is rather a certain prohibition, as for example defect of knowledge or of age. Cf. 1214. L. 341, 1318.

1317 Does irregularity also deprive of benefices? R. Negatively as regards a simple benefice, which imports no exercise of sacred order; for then no reason of deprivation is present. Affirmatively as regards a benefice to be obtained, to which an office is annexed which it is not lawful for an irregular person to discharge. For a benefice is given for the sake of the office; but an irregular person is incapable of the office, since he cannot exercise order. Therefore at least licitly he cannot receive the benefice. At least licitly: for if it has been conferred on him, it is probable that the conferral is valid, and therefore after the irregular person has begun possession of it, if he fulfills the burdens of the benefice through another, he makes the fruits his own, which not even Suarez himself and St.

Alphonsus, patrons of the contrary opinion as more probable, deny. The reason is that penalties are not to be imposed unless they are clearly expressed in Law, but nowhere is it expressed that irregularity renders a man incapable of a benefice. Others nevertheless press the place of Trent, sess. 22, chap. 4, de Ref., where it is said that provision made to those who lack due qualifications is invalid. L. 343. But as regards a benefice already obtained before irregularity, which requires the exercise of sacred order, if the irregularity proceeds from defect of infirmity, there is no doubt that the benefice can be retained, if the burdens are fulfilled through another. Chap. Ex parte, de Cler. aegr. But if it is from delict, the irregular person must be deprived of it by sentence of a judge; and although he is not deprived by that very fact, chap. Ex litteris, de Excess. praelat., nevertheless he is bound to seek dispensation.

But if he does not seek it, or cannot obtain it, he is bound to renounce the benefice. The reason is that if he cannot licitly satisfy the burdens of the benefice, neither can he licitly retain it. Nevertheless he will be able to defer this renunciation if he labors under great poverty and has already delegated another for fulfilling the burdens of the benefice. Thus they commonly interpret the law. Nevertheless, by that very fact a sentence of deposition from the benefice is had if it is a case excepted by name in law, such as homicide in chap. Pro humani 1, § 2, de Homic. in 6. L. 342, 343, 344; Lugo, Resp. Mor., book 2, dub. 11.

1318 What is to be established concerning one who doubts about irregularity incurred? He is bound under grave obligation first to investigate the matter, unless perhaps grave harm could follow from the delay of inquiring. For there is question of a grave law of the Church on account of the honor and reverence owed to the sacrament of order.

Due diligence having been applied, if the doubt still perseveres, generally speaking, he is not to be held as irregular, whether the doubt is negative or positive, whether it is of fact or of law. Chap. Is qui 18, de Sent. exc. in 6. The reason is that odious things are to be restricted; and no one in doubt is to be despoiled of his own right. Generally speaking, because, as St. Alphonsus with the common opinion affirms must more truly be held, doubt concerning homicide is excepted, not concerning mutilation; for such a case is expressly declared in Law. Yet understand this if someone is certain of the homicide having followed, and only doubts whether by his own action he was the cause of it, namely whether he or another killed. Indeed they observe that this is valid only for clerics; and according to several, only for priests, and only as regards celebration of Mass, because the Law speaks only of this: lest if perhaps afterwards he is certainly known as a homicide, he be found to have celebrated, with scandal of the people. Chaps. Ad audientiam 12, Significasti 16, 18, Petitio tua 24, de Hom.; L. 346, 347, 371.

1319 How is irregularity removed? Irregularity can be removed in four ways: 1. by cessation of the cause, if the irregularity is less properly and perfectly such, from defect, e.g., of age, ignorance, etc.; 2. by baptism, if the irregularity is from delict. But baptism rather prevents irregularity than removes it. For an infidel is not irregular, since he is not subject to the law of the Church; 3. by dispensation. And this is the proper way of removing irregularity. For irregularity is constituted by canon law. Therefore its removal, since it is a grace, is verified only by dispensation; 4. by religious profession, which removes not every irregularity, but only one, which is from defect of birth, and not even in order to prelacies, although regular. But this privilege granted to religious profession is equivalent to dispensation.

Irregularity is removed by this or a similar form: I dispense with you concerning the irregularity, or irregularities if there are several, into which, on account of such a cause or such causes, expressing them, you have incurred, etc. Cf. Roman Ritual, de Sacr. poenit., etc. No dispensation needs a form of words; indeed it can be given without words by the thing itself and fact, e.g., if a Bishop knowingly and prudently grants to one irregular from occult delict dimissorial letters for orders, or ordains him.

A confessor can dispense in no irregularities unless he has a special faculty. Nevertheless he can dispense concerning an occult irregularity, when it occurs, in the cases comprehended in the Decree of the Holy Office, June 23, 1886, namely in truly more urgent cases in which dispensation cannot be deferred without danger of grave harm, scandal, or infamy. Holy Office, September 6, 1909. A Bishop can, from Trent, sess. 24, chap. 6, dispense in irregularities proceeding from occult delict, unless nevertheless it is voluntary homicide, or unless the irregularity has been brought into the contentious forum; not likewise, regularly, in irregularities from defect. A Bishop can also dispense in all doubtful irregularities. Regulars generally can, from various privileges, dispense in the same irregularities in which Bishops can dispense, whether with their own subjects or with seculars. Comp. Priv. S. I., v. Dispensatio, n. 164 ff. The Supreme Pontiff dispenses in every irregularity of ecclesiastical law. For the external forum recourse must be had to the Sacred Congregation of the Council for irregularity from delict, to the Sacred Congregation of the Sacraments for irregularity from defect; and for the internal forum recourse must be had to the Sacred Penitentiary. Benedict XIV, Constitution Pastor bonus, April 13, 1744. L. 352-355, 396, 400, 469; Sacred Consistorial Congregation, February 27, 1909; November 28, 1911.

1320 What is required for incurring irregularity from delict? In order that irregularity from delict be incurred, i.e., from one's own delict, the human act must be: 1. external, for this irregularity is a penalty in the external forum; 2. mortally evil, because it is a grave penalty, to which light fault does not correspond; 3. fully consummated, for odious things are to be restricted. L. 348. But it is by no means required that the crime be public. Rather irregularity is incurred because of a crime even occult. Trent, sess. 24, chap. Liceat 6; L. 349. But is knowledge of the law of the Church prohibiting required? The most common and more probable opinion affirms; because this irregularity is a true penalty. Chap. Proposuisti, Dist. 82; L. 350. Is knowledge of the penalty, or of the irregularity, also required? It is controverted; and it must be affirmed with sufficient probability, because irregularity is as it were an extraordinary penalty. L. 351; book 6, n. 705. But as ignorance excuses from irregularity as from a penalty, so fear also excuses. Irregularity, however, is not had from any delict whatsoever, although enormous, but only from delicts constituted in Law, namely from the following:

1321 From bad reception of baptism he is irregular who in adult age is baptized by a declared heretic without any necessity; for he seems to communicate in his error. Chap. Ventum est 18, causa 1, q. 1; chap. Qui in qualibet 10, causa 1, q. 7. This irregularity impedes the reception of all orders and consequently their exercise.

Besides, he is irregular who defers being baptized until the danger of death, for it is a sign of weak faith; hence it is rather an irregularity from defect, i.e., from defect of faith, as regards which otherwise the Bishop will judge. They were called clinici who deferred receiving baptism until the bed of death. Chap. Si quis un., Dist. 57; Suarez, disp. 43, sect. 3, n. 6.

1322 From repetition of baptism, he becomes irregular who is rebaptized. Chap. Confirmandum 65, Dist. 50; the acolyte who ministers to one rebaptizing, chap. Ex litterarum 2, de Apost.; and therefore also he who rebaptizes, as the common opinion has it. L. 356. But there is need of baptism: 1. true and perfect; therefore it is not contracted if anything is lacking to it, whether matter or form, or the intention of the one receiving or conferring; and therefore not even if either one has appended the condition, if I am not, or if you are not, baptized, although he who applies the condition is not ignorant that baptism was in reality conferred and was duly conferred; because thus in reality he is not rebaptized. Yet others deny this, because the condition is appended in fraud of the law, and therefore is held as not appended. This also is held by the Roman Catechism, de Sacram. bapt., n. 57. 2. Notorious, each, given and repeated, and solemn, chap. Ex litterarum 2, de Apost.; for there it is said: "If what is proposed is public." Many interpret public as notorious, many as solemn. Therefore the matter is doubtful as long as each has not been present.

But this irregularity prohibits only from the reception of orders, not from the exercise of those already received. Others nevertheless extend it also to exercise. But culpable ignorance does not excuse from it, chap. Qui bis 107, de Consecr., Dist. 4; otherwise if it is inculpable. L. 356, book 6, n. 122; Benedict XIV, Inst. 84, n. 14 ff.

1323 Because of exercise of order, a cleric becomes irregular who knowingly and solemnly exercises a sacred order which he does not have. Chap. Si quis 1, chap. Ex litteris 2, de Cler. non ord. min.

He who has exercised an order which he does not have is irregular as regards the reception of that order, and from the exercise of the principal order which he has he is suspended for two years or three years at the judgment of the Bishop, by whom he will be able to be dispensed in benefice. Cited chap. 2.

A cleric who is not a deacon incurs this irregularity by singing the Gospel with stole, or if one who is not a priest absolves sacramentally, etc. On the contrary, a layman exercising an act of order which he does not have does not incur irregularity. Nor does a simple priest incur irregularity by receiving Confessions, because here he truly exercises an act of order which he already has, although he lacks jurisdiction. Hence he indeed sins, but does not incur irregularity. For the same reason a deacon solemnly baptizing without the delegation of a priest outside the case of necessity indeed sins, but does not incur irregularity. L. 359; book 6, n. 116.

1324 From bad reception of orders, several irregularities indeed are reviewed by theologians and canonists. Namely, the following are irregular: 1. he who is ordained by a Bishop excommunicated, suspended, interdicted, heretical, schismatic, simoniacal. L. 358. 2. He who receives order from a Bishop who has renounced the episcopate as regards place and as regards dignity. Navarrus, Man. conf. 241. 3. Those liable to censure who receive order. Cf. L., book 6, n. 799, par. Utrum. 4. He who, after marriage contracted and before consummation, receives sacred order against the will of his wife. L. 361. 5. He who is ordained by another's Bishop without the dimissorial letters of his Bishop. 6. He who is ordained furtively, namely while the Bishop does not know, does not approve, and he has not been examined by him. L. 361. 7. He who is ordained by leap, or before the legitimate age. Cf. L. 360. 8. He who receives major orders without title. 9. He who on one and the same day receives several orders, one of which is sacred. L. 361; book 6, nn. 796, 797; Navarrus, loc. cit. But here canonists and theologians mix irregularity with suspension. Insofar as suspension was constituted by the old law, it is not in force at present unless it is found renewed in the Constitution Apostolicae Sedis concerning censures. But as regards irregularity, since it is at least very doubtful, and as regards penalties, in obscure matters what is least must be held; as regards irregularities, they must be established by certain law, and certainly it is not to be affirmed. Cf. Suarez, disp. 31, sect. 1; disp. 42, sect. 3.

Among the penalties against those ordained simoniacally was formerly also incapacity or suspension from the hope of ascending to higher orders. Constitution of Sixtus V Sanctum et salutare, January 5, 1589, § 3. This suspension from the hope of ascending to higher orders does not seem to be a censure, but an irregularity; and from this irregularity, if the crime is occult, the Bishop cannot dispense by force of the Constitution Liceat of Trent, since Sixtus V derogated from this faculty as regards the crime of simony. But others also deny this irregularity. Certainly Sixtus V, loc. cit., says that those who, promoted simoniacally and thus suspended, presume to minister become irregular. Whence suspension rather than irregularity is understood. Suarez, de Simon., book 4, chap. 56, n. 20; D'Annibale, Commentary on the Constitution Apostolicae Sedis, 4th ed., n. 211, note 15. L., book 6, n. 799; book 7, nn. 160, 361.

1325 Because of violation of censure, he becomes irregular who exercises the sacred order which he has while he is entangled by major excommunication, or interdict, or suspension, by which he is prohibited from the exercise of orders, provided nevertheless that he does this knowingly and seriously and solemnly. Chaps. 1, 18, 20, de Sent. exc. in 6. Exercises; not likewise he who receives. Interdict, special personal, not general, which is not a censure in the proper and strict meaning. Suspension; not one which is rather a privation or mere penalty.

A priest also incurs this irregularity who knowingly celebrates in a place interdicted by name. Chap. Is qui 18, de Sent. exc. in 6, § 1. Interdicted; not polluted. According to the common opinion a censured Bishop or priest compelling another to celebrate before himself also incurs this irregularity, from chap. Tanta 18, de Exc. prael. and from chap. Illud 5, de Cler. exc. min. L. 175, 358; Suarez, disp. 12, sect. 1, n. 5 ff. Others nevertheless deny this irregularity. Diana, part 4, tract. 2, res. 57; Suarez, disp. 34, sect. 4, n. 17. Approved confessors having the faculty-list of the Sacred Penitentiary can dispense from this irregularity. Cf. this faculty-list; Lugo, Resp. Mor., book 2, dub. 10.

1326 You will resolve: He does not incur this irregularity who exercises an act of major orders, but not solemnly, i.e., a deacon without stole, a subdeacon without maniple; nor he who exercises an act of minor orders, even from office and solemnly; nor he who preaches, or exercises an act of jurisdiction, as if a Bishop excommunicates and a pastor assists at marriage; otherwise, however, if he solemnly blessed the marriage; and likewise neither he who sings in choir, singing Dominus vobiscum. L. 358. Cf. Benedict XIV, Constitution Inter praeteritos.

1327 From inflicted mutilation of a member irregularity is had if someone, namely by grave fault, mutilates either himself or another, or positively and efficaciously cooperates toward mutilation of this kind. Chaps. 3, 4, 5, de Corp. vit.; Clementina Si furiosus un., de Hom.; L. 365, 379, 388. Most commonly and more probably they say that by the name of member are understood only those parts of the body which have their own office, distinct from others, such as hand, foot, eye, tongue. But mutilation is understood here when the aforesaid member is separated from the body. L. 365, 379. In this irregularity because of mutilation Bishops can well dispense, if it is occult and from delict, from the faculty of Trent, sess. 24, chap. Liceat 6, where only irregularity on account of voluntary homicide is excepted. L. 381, de Priv. 51; Suarez, disp. 44, n. 2, n. 4.

1328 You will resolve: He does not become irregular who in a quarrel cuts off another's ears, nose, finger, thumb, nail, teeth, beard, hair, because these are not properly members. Nor does he become irregular who has blinded a man by depriving him only of sight but not by drawing out the eye; nor he who only weakens a member and does not cut it off, because it is not mutilation. He who cuts off something from himself becomes irregular because of cruelty, even if he cuts off part of a member, e.g., a finger, indeed part of a finger.

Eunuchs also are irregular, namely those who culpably, by themselves or through others, have amputated for themselves the virile parts or testicles, even out of zeal for chastity. Chap. Si quis 4, 7; chap. Qui partem 6, Dist. 55; chap. Ex parte 3, chap. Significavit 4, chap. Ex parte 5, de Corp. vit. ord. vel non; L. 365, 378-382, 415-419.

In the occurring case of a cleric who laid hands upon himself and castrated himself, judging that in this way he would provide for the safety both of his body and of his soul, the Sacred Congregation of the Sacraments, December 18, 1908, responded: It is not expedient that the petitioner be promoted to orders.

1329 Irregularity is incurred from homicide. In this matter homicide can occur in three ways: justly, accidentally, unjustly. For just homicide no irregularity is incurred, since then no fault is had. L. 382, 388, 389. For merely accidental homicide no irregularity is also incurred, whether it happens while giving work to a lawful thing or to an unlawful thing. The reason is that such homicide then is not voluntary. But laws establishing irregularity from homicide intend to punish those truly delinquent by the fault of homicide. Clementina Si furiosus un., de Hom. But irregularity is incurred first, if the action is lawful, but the effect is foreseen, and sufficient diligence is not applied to prevent it, namely such diligence as would excuse from grave sin. L. 366, 377, 382, 383-386. Second, if the action is unlawful and commonly dangerous of death, although all diligence is applied lest the foreseen death follow, because since the work is of itself proximately dangerous, no diligence can make it not dangerous. L. 386, 387; book 3, n. 398. If the homicide is unjust, whether directly willed in itself or indirectly willed in a cause inseparably and proximately joined with homicide, irregularity is incurred. Chap. Si quis 1, de Hom.; Trent, sess. 14, chap. 7, de Ref.; L. 365; book 3, n. 628.

All those incur irregularity who by their own action kill a man. Chap. Si quis 1, de Hom.; Trent, sess. 14, chap. 7; L. 367, 368, 369. Likewise all those incur irregularity who command homicide, or counsel it, truly influencing the homicide, and others cooperating in any way efficaciously and positively. Chap. Si quis viduam 8, Dist. 50; chap. Significasti 18, de Hom.; chap. Sicut 6, same title; L. 370-376.

Irregularity contracted through homicide is removed by baptism; or rather, sin having been destroyed by baptism, irregularity is not had. Chap. Si quis, Dist. 50; and by dispensation of the Supreme Pontiff. L. 390. But Bishops, if the homicide was voluntary, can in no way dispense in the irregularity, even if it was occult. Trent, sess. 24, chap. Liceat 6; sess. 14, chap. 7; L. 391, 392. But if the homicide was accidental, it is very probable that the Bishop can dispense in the irregularity contracted from it when the crime was occult, since the Council in the said chap. Liceat denies to Bishops the faculty of dispensing only if the homicide was voluntary, as distinguished from accidental. L. 393. Besides, they most commonly teach that Bishops can dispense in irregularity from accidental homicide, even notorious, for receiving minor orders and simple benefices; because Bishops already could do this by the old law. But Trent reserved only irregularity from voluntary homicide, not public accidental homicide. L. 393, 394, 395, de Priv. 51, 52; book 3, n. 397. As regards regular prelates, cf. L. 396. St. Thomas, II-II, q. 64, art. 8; supplement, q. 39, art. 4; D'Annibale, part 1, n. 424, 3rd ed.; Lugo, Resp. Mor., book 2, dub. 8, 9, 11.

1330 You will resolve: "It is certain that if someone wounds mortally, however much, if death does not follow, he does not incur irregularity, because none is assigned in Law because of an attempt at killing, but only because of homicide or mutilation." L. 368. One commanding or counseling, in doubt whether the command or counsel was or was not the efficacious cause of the homicide, does not incur irregularity, because irregularity is not incurred unless it is expressed in Law.

But the laws speak of those who certainly are the cause of homicide by commanding or counseling, or who doubtfully commit homicide, not of those who only doubtfully concur toward it. L. 371. "He who kills another in defense of himself with the moderation of blameless defense, it is certain that he is excused from irregularity, as is clear from chap. Significasti 18, § fin., de Hom. and from Clementina Si furiosus, same title...

He is also excused from irregularity who kills the unjust invader of another innocent person... because irregularity from private homicide is not incurred except with mortal sin." L. 388. Hence irregularity is not incurred if another is killed unjustly for the defense of liberty, honor, chastity, or temporal goods with the moderation of blameless defense. L. 389. Nor does a physician become irregular if by chance the sick person dies from the medicine furnished, without grave negligence of the physician. Chap. Ad aures, de Aet. et qual. ord.; L. 384. If homicide is committed by chance, or by repelling force with force, the matter is committed to the Ordinary of the place, who, after knowing the cause, can dispense for sacred orders, for the ministry of the altar, and for any benefices and dignities whatsoever, from Trent, sess. 14, chap. 7, de Ref. They become irregular: "all who excite themselves to homicide, although one alone kills; all who fight in an unjust war, if someone is killed in it, even if they do not intend this, for then at least they incur the irregularity of accidental homicide; all who furnish arms or money for perpetrating homicide or an unjust war; all who unjustly accuse, or testify, or judge, so that a man is killed; all who accompany the killer by increasing his courage." L. 374, 459. He becomes irregular who procures the abortion of a fetus animated with a rational soul; otherwise if it is not animated, or if it is doubtful whether the fetus is animated, since in this case irregularity is nowhere found expressed. Chap. Maiores 32, q. 2; L., book 3, nn. 395, 396; Benedict XIV, Inst. 101, n. 8.

1331 What about irregularity from defect? Since irregularity of this kind is traced back not to delict but to defect, it makes no difference whether it arises from one's own fault or another's, committed voluntarily or from fear, before or after baptism, with knowledge or with positive ignorance of the law of the Church, or even is contracted short of every fault. But not any defect whatsoever, but only defects noted in Law, induce irregularity, irregularity properly such, as is defect of birth, liberty, reputation, sacrament, gentleness. But to this irregularity in the proper meaning there is counted as irregularity in a less proper meaning that which flows from some vice of soul or body. Now the aforesaid defects are the following.

1332 From defect of birth, all illegitimate persons are irregular who are known to be illegitimate, because by reason of origin they are reputed base. Therefore exposed children are not irregular, nor illegitimate persons born in marriage, concerning whom illegitimacy is not established by law. L. 432; Acta Sanctae Sedis, vol. 1, p. 252; chap. 1 and final, de Fil. presb.; Trent, sess. 25, chap. 15, de Ref.

But such persons are legitimated by common law first through a subsequent marriage between their parents, provided that these, at the time of conception, and very probably at the time of birth, could validly contract marriage; promotion to the episcopate or cardinalate nevertheless excepted. Chap. Tanta, qui fil. sint leg.; L. 420-423. Children born from a marriage invalid because of some occult impediment, yet judged valid at least by one of the spouses, are considered legitimate. Chap. Cum inter 2, Qui fil. sint leg.; chap. Ex tenore, same title. But otherwise, if both parents at the time of marriage were in bad faith. Chap. Cum inhibitio 3, § Si quis, de Cland. desp. Likewise illegitimate are children born before a marriage invalidly contracted, although both parents judged it valid, because by no law are they approved as legitimate. L. 425. Children also born from a null, clandestine marriage, i.e., entered into without denunciations and without permission of the Bishop, even though before the pastor and witnesses, are reputed illegitimate, even if the parents contracted in good faith, from the same § Si quis of said chap. 3. L. 425.

They are legitimated second through religious profession as regards orders only, not as regards prelacies. Chap. 1, de Fil. presb. But from other privileges regular prelates can dispense in irregularity with their illegitimate subjects. L. 354, 426. But the aforesaid prohibition of illegitimate persons, that they can by no means have prelacies, also has place in nuns. Illegitimate persons not duly legitimated cannot enter a religious Institute of simple vows, from the Norms of the Sacred Congregation, without dispensation of the Holy See. They are legitimated third through pontifical dispensation. But if there is question of minor orders and of benefices not having the care of souls annexed, the Bishop can by his own authority dispense with an illegitimate person. Chap. Is qui 1, de Fil. presb. in 6; L. 427-429, de Priv. 49; Benedict XIV, de Syn., book 13, chap. 24, n. 11 ff. If someone cannot reveal himself as illegitimate without infamy, he needs no dispensation. Laymann, n. 1. St. Thomas, supplement, q. 39, art. 5, q. 68; Lugo, Resp. Mor., book 2, dub. 7; book 6, dub. 2, nn. 4, 5.

1333 From defect of liberty, slaves are irregular where slavery is still in force, unless their masters have consented to ordination. Chap. 1 ff., de Serv. non ordin.; chap. Nulli 2, chap. Si servus 20, Dist. 24. To this somehow pertain, although in reality they are not irregular, married men, unless their wives consent and vow chastity, cf. 899; curials, i.e., those bound to a secular court by an oath having been given, as judges, advocates, etc., as long as they have such offices; soldiers, as long as they are bound by oath; treasurers, public depositaries, and those who administer the Republic, until they have renounced the office and rendered accounts, or satisfied creditors. Since these are not properly irregular, although they are prohibited from receiving sacred orders, if nevertheless they have received them, they are prohibited by no law from exercising them. Chaps. 1, 2, 3, Dist. 51; chap. Magnus un., de Oblig. ad rat. ord.; L. 455, 456; book 3, n. 838. St. Thomas, supplement, q. 39, art. 3; Pichler, book 1, tit. 17, n. 4 ff.; Schmalzgrueber, book 1, tit. 17, n. 2 ff.

1334 From defect of body, irregularity is had either because it impedes the fitting exercise of order, or because it brings notable indecency or horror. This irregularity, if it brings an impediment, apart from positive law, is rather a certain incapacity by natural or divine law than irregularity. But if the impediment is had only from positive law, then it is true irregularity. Title de Corp. vit. ord. vel non; L. 403; St. Thomas, supplement, q. 39, art. 6.

1335 You will resolve: Because of impediment of exercise, the following are irregular:


	A blind man, who altogether lacks sight. Chap. ult., Dist. 55. But if someone is already a priest, and it is established that he cannot err, he will be able to obtain dispensation from the Supreme Pontiff; and several times dispensation has already been given in such a case. But then he must use the assistance of another priest. Sacred Congregation of Rites, April 12, 1822. If someone lacks the sight of the right eye, he is not irregular; otherwise if of the left, unless he can read the Canon with the right eye without great deformity. If someone is not altogether blind, but so weak-sighted that he cannot read in the missal, he also is irregular for receiving orders. Dispensation has also been given several times to the weak-sighted even as regards receiving orders. But as regards exercising them, "Lugo, Palao, etc., probably say that a priest licitly celebrates who, because of weakness of sight, recites the Mass from memory, provided he discerns the chalice and host as much as suffices for avoiding irreverence, and provided that, to escape notice, he has a missal on the altar, or another book in place of it." But he needs an Apostolic Indult to celebrate the votive Mass of the Blessed Virgin or of Requiem. L., book 6, n. 390. He is not irregular who is weak in sight so that he needs spectacles, or who looks obliquely. Therefore the cross-eyed are not irregular, unless the deformity is great. But he is irregular who has a spot in the eye. Chap. Cum de tua 2, de Corp. vit. ord.; L. 404; Navarrus, chap. 27, n. 199; Laymann, book 1, tract. 5, chap. 7, n. 2; Pirhing, book 1, tit. 20, n. 6.



	A deaf man, who hears nothing at all from either ear, because such a priest, since he cannot hear the voice of the minister, cannot celebrate without indecency. If nevertheless deafness supervenes after priesthood has been received, celebration is not interdicted to the priest; for a defect supervening in one promoted is more easily tolerated than in one to be promoted, as was said of the weak-sighted. But one somewhat deaf, or hearing with difficulty, is by no means irregular. L. 405.



	A mute, who cannot speak or pronounce entire words, so that he cannot pronounce any voice without omitting something, or except with great difficulty. But the lisping or stammering, or those lacking teeth, are not irregular, even if they pronounce words with some difficulty, unless they bring cause for laughter or contempt. L. 406.



	A lame man, who cannot go to the altar without a staff, chap. Nullus episcopus 57, de Cons., Dist. 1, if he cannot be supported at the altar without a staff. A lame man who does not need a staff is by no means irregular, just as neither is he who has crooked legs; because such a defect can easily be covered by the cassock; otherwise if great deformity were present in this. But if someone is equipped with a wooden foot, he is irregular because to celebrate with a wooden foot has great indecency. But if the defect is moderate and in some way the indecency can be repaired, celebration can be permitted by the judgment of the Bishop. L. 407. Dispensation has already been given several times to infirm priests so that they could celebrate while sitting, when they could not while standing.



	He who lacks a hand, or all fingers, or the thumb is irregular. Chap. ult., de Corp. vit. They say the same of him who lacks the index finger, or part of the thumb or index finger, or who has them so weak that he cannot elevate or break the host. Whence he is irregular whose right or left arm has become stiff. Acta Sanctae Sedis, vol. 7, pp. 81, 82. Otherwise, if someone lacks the nail of the thumb or index finger, as is said in the said final chapter. But if someone has already been ordained and has the thumb impeded, in a case of necessity he could probably minister the Eucharist with the later fingers. If someone lacks the three later fingers, he is also irregular. But if he lacks only one smaller finger, he is not irregular, and the same holds if he lacks two. Nor likewise is he irregular who has six fingers, provided the sixth finger does not impede the use of the others. L. 408. Dispensation has several times been given, both after priesthood had been received and before it, when the left arm, or even the right, had been amputated, or only part of it had been amputated, or the thumb or index finger had been amputated.



	No disease induces irregularity unless it either impedes the exercise of order or brings notable indecency and scandal. Hence he is irregular who labors under paralysis or coughing in such a way that, because of trembling of the hands, there is danger of spilling the chalice or ejecting the Eucharist. Likewise he is irregular who is an abstainer, who cannot take wine except with danger of vomiting. L. 409. Cf. Acta Sanctae Sedis, vol. 7, p. 80 ff.





But by reason of deformity the following are irregular: 1. those to whom some member is lacking, namely those who lack a nose or have it too deformed; those whose eye has been plucked out, unless it can be repaired by a glass eye; those who lack ears, unless such defect can be hidden by hair. 2. Lepers, chap. Tua nos, de Cler. aegr., unless scandal is absent, e.g., if they celebrate in a private place; those who have corroded or cut lips, or a very spotted face. 3. Monstrous persons, namely those who have an enormous hump; pygmies or dwarfs, so short in stature that they move to laughter, or cannot extend their arms sufficiently for the ministry of the altar; giants, who by very great stature excite a certain terror; Ethiopians, who would beget horror if they exercised the ministry habitually among us; hermaphrodites, although the male sex predominates. But those are not irregular who are of dusky or reddish color. Chaps. 2-5, this title; L. 410-412, 416.

1336 Note: When the defect ceases in any way, the irregularity ceases by that very fact, whatever it may be, and whether it was contracted before or after order had been received. If any of the aforesaid defects of body supervenes after orders have already been received, the priest is not impeded from acts of that order which he can exercise without incongruity and indecency, so that a blind or lame priest can well receive confessions, sing the Gospel, etc. Chap. 7, de Cler. aegrot. But if such a defect comes before orders, it absolutely induces irregularity, not only for that order whose exercise it impedes, but for all the others. The reason is that, since all orders regard priesthood, one excluded from priesthood is judged also repelled from all orders. L. 413. Others nevertheless think otherwise. And thus minor orders, indeed even subdiaconate and diaconate, could be conferred on one abstaining from wine, so that he could, e.g., obtain a benefice and relieve his own poverty. Navarrus, Manual, chap. 27, n. 204. But one must distinguish between that which brings impotence and that which brings deformity. The former bars only from the orders which someone cannot fittingly exercise; the latter prohibits from all. L. 343, 390, 408, 413; La Croix, book 7, n. 438.

1337 In this irregularity proceeding from defect, only the Pope can dispense. Bishops can in doubt declare and judge whether a defect of body notably impedes the exercise of order, or whether it brings great indecency. Regular prelates can likewise judge concerning this; indeed "they can well also dispense in irregularity of this kind." L. 414. Nevertheless they can in no way dispense those who are naturally incapable, and those who are not customarily dispensed even by the Holy See itself. Cf. vol. 1, n. 278; chap. 2, this title.

1338 From defect of age, irregularity for a time is customarily reviewed. But it, like many other prohibitions of this kind, is not properly irregularity; and without dispensation it ceases by that very fact. Cf. 1234. L. 434.

1339 From defect of soul irregularity is had, namely from defect of use of reason, knowledge, and faith. From defect of use of reason the following are irregular: 1. The insane. Such a defect of soul either arises in a man after ordination or before. If after, when the defect has ceased for a long time, by judgment of the Ordinary, or of the Prelate if he is a regular, he will be able to exercise again the order received. If before, it must be seen whether the defect depends on a permanent and habitual cause, e.g., on a lesion of the organs; and then he will no longer be able to be promoted to orders, because those laboring thus easily relapse into the same disease. Chap. Maritum 2, Dist. 33. Or whether it depends on a transitory and accidental cause, e.g., on fever or wound; and then he will indeed be able to be promoted. L. 398. 2. Epileptics and demoniacs. If epilepsy precedes ordination, they are perpetually irregular; nevertheless, if someone was affected by this disease before puberty and afterwards is perfectly freed, a long trial having been added, he is not judged irregular. But if one laboring under such a disease has already been ordained, although he is not altogether free, provided that he suffers the access of the disease rarely, and is not accustomed to fall suddenly to the ground, to break out into great cries, and to vomit foam, he will be able to celebrate privately, with a fasting priest joined, who in the case of the access of the disease may complete the Mass. And if he is altogether free, he will then be able, by judgment of the Bishop, to return altogether to the exercise of order.

Chap. Communiter 3, chap. Clerici 4, Dist. 33; L. 399. Those possessed by a demon, when possession has fully ended, can probably be ordained; probably, for there are not lacking those who deny it. In this irregularity, while the defect lasts, not even the Pope can dispense, because those laboring under it are incapable by divine law. L. 400. St. Thomas, supplement, q. 39, art. 2.

1340 From defect of knowledge, the illiterate are altogether irregular. "Those who are so rude that they are ignorant even of the first rudiments of grammar, so that they do not know how to perform those things which pertain to the exercise of order, for which knowledge of the Latin language is indeed required, are altogether irregular, and sin gravely both by receiving orders and by exercising them... Chap. Illiteratos, Dist. 36... This irregularity, when the cause of ignorance has been removed, is removed of itself without dispensation." L., book 6, n. 791; Trent, sess. 23, chap. 4, de Ref.; chap. Illiteratos 1, Dist. 36.

1341 From defect of faith, neophytes, or those recently converted to the faith in adult age, contract irregularity; they need Apostolic dispensation. But it is disputed by the doctors for how long one converted to the faith is called a neophyte, whether up to one year, to two, or to ten. Benedict XIV, de Syn., book 12, chap. 1, n. 6. "Toletus thinks," says St. Alphonsus, n. 402, "that after ten years a neophyte is no longer irregular, indeed before, if the Bishop judges that he has advanced well in morals." Busembaum agrees there. Neophytes are not, and therefore neither are irregular, those baptized in infancy; nor are the children of Jews and infidels irregular. Benedict XIV, de Syn., book 12, chap. 1, nn. 4-4. Heretics indeed are irregular; nevertheless if the heresy is occult, there is a question among the doctors. Lugo, de Fide, disp. 23, sect. 4, n. 124. But the sons of heretics are irregular up to the second degree through the paternal line, up to the first through the maternal. If nevertheless the parents have abjured heresy, the children are freed from irregularity. Benedict XIV, de Syn., book 13, chap. 24, n. 21; chaps. 2, 15, de Haer. in 6; Holy Office, December 4, 1890; Acta Sanctae Sedis, vol. 25, p. 579; Collection of the Sacred Congregation de Propaganda Fide, n. 1696. To this also pertain those who defer baptism until death. Cf. 1321. E.M.

Dispensation concerning irregularity from defect of birth on account of the heresy of parents once conceded for receiving tonsure and minor orders is valid also for receiving major orders. Holy Office, December 5, 1906.

1342 From defect of sacrament, namely from bigamy, irregularity arises, as is clear from the whole title de Big. And this has been inferred from that saying of the Apostle, 1 Timothy 3: A Bishop must be the husband of one wife. From defect of sacrament, because he who has led two wives cannot aptly signify the union of Christ with the Church, his one spouse. L. 435, 436.

1343 Bigamy is threefold: true, interpretative, and similitudinary. True bigamy is when someone has successively contracted and consummated true marriage with two virgins. Therefore each marriage must be valid and consummated. Chap. Debitum 5, de Big. non ord.; L. 435, 436.

Interpretative bigamy is had when someone by interpretation of Law, or by a certain fiction, is judged to have had two wives, although in reality he has not had them. This bigamy occurs in three ways. First, when someone marries and knows a widow already known by her prior husband, even if he marries invalidly. Chap. A nobis ult., de Big.; chap. Debitum, same title; L. 437. Likewise when someone marries and knows a woman corrupted by another. Chap. ult., Dist. 51; chap. Curandum, Dist. 34; and according to the more common opinion, although he contracts invalidly because of some diriment impediment. But otherwise if someone married a woman previously corrupted by himself. L. 438, 439, 440. Second, when someone knows his wife after she has committed adultery. Chap. Si cuius 11, chap. Si laici 12, Dist. 34; L. 441, 442, 443. Third, when someone contracts and consummates two marriages, one valid, the other invalid, from chap. Nuper 4, de Big.; likewise when someone contracts two marriages, both invalid, and consummates with marital affection. L. 444, 445, 446, 447.

Similitudinary bigamy is contracted from the attempt of marriage, although invalid, with a corrupted woman or a virgin after a solemn vow emitted in an approved Religion, or after the reception of sacred order. For those marrying in this way are similar to those contracting a double marriage, insofar as after the spiritual marriage entered into with Christ, departing from him, they attempt to contract marriage, provided that such marriage is consummated.

Now irregularity is certainly had in true bigamy; but doubtful from interpretative and similitudinary bigamy. For there are several authors who deny each, except in the case that someone, after a valid marriage contracted and consummated, receives sacred orders, and then attempts and consummates marriage with another woman, even a virgin; or after ordination in sacred orders marries a widow. But a layman who marries a professed nun is not irregular, because the Laws speak only of one contracting after his own vow. Chap. Nuper 4, chap. A nobis 7, de Big. non ord.; chaps. 24, 32, causa 27, q. 1; L. 448, 449. St. Thomas, supplement, q. 66; Suarez, disp. 49; Sanchez, de Matr., book 7, disp. 85; Schmalzgrueber, book 1, tit. 21, n. 1 ff.; D'Annibale, part 1, n. 416 ff., 3rd ed.; Authentic Collection IV, tit. 1, Novella XXII, chap. XLII.

1344 True bigamy is not removed by baptism, nor by religious profession. Chap. Deinde 3, Dist. 26; chap. Si quis viduam 13, Dist. 24. The Supreme Pontiff can dispense in irregularity from true and interpretative bigamy. L. 455. A Bishop cannot dispense in true and interpretative bigamy for receiving sacred orders, nor for ministering in them, nor for receiving benefices annexed to them. L. 451. And, more truly, also not for receiving minor orders and simple benefices. L. 452. But in similitudinary bigamy from occult delict, and from a double marriage, one spiritual, the other carnal, Bishops can well dispense, even for receiving and ministering in sacred orders. Chap. 4, de Cler. coniug.; chap. Qui cler. vel vov.; L. 452, de Priv. 50.

"It has been handed down that prelates of regulars can dispense in interpretative bigamy from the privilege of Paul III." Thus D'Annibale, loc. cit., n. 420, who declares similitudinary and interpretative bigamy somewhat otherwise, departing from the common opinion of the doctors. From St. Alphonsus, Prelates of Regulars dispense their subjects in every bigamy. But it does not seem that the Supreme Pontiffs, by general concessions, wished also to grant the faculty of dispensing in those irregularities, e.g., from defect of soul, from infamy, from directly voluntary homicide, from true bigamy, in which they themselves either cannot dispense or dispense only very rarely, and from the gravest causes, according to Rule 81 of Law in 6. Cf. Compendium Privilegiorum Soc. Iesu, v. Dispensatio. L. 453; St. Thomas, Quodlibet 4, art. 13; supplement, q. 66, art. 4.

1345 From defect of gentleness he is irregular: 1. who kills or mutilates in a just offensive war, but not if others kill; nor he who kills in a just defensive war; nor he who exhorts to killing, even if the war is offensive, provided it is just. Chap. Petitio tua, chap. Dilectus, chap. Significasti, de Homic.; Benedict XIV, Notification 191; L. 457-460; La-Croix 528. 2. In a just judgment those become irregular who cooperate toward death or mutilation actively, efficaciously, and proximately by an action of its nature ordered to this. Clementina Si furiosus, de Hom.; chap. Clericis, chap. Sententiam, Ne Cler. vel Mon.; chap. Ex litteris, de Exc. prael. Therefore judges become irregular, advocates or procurators acting against the accused, notaries, apparitors, lictors, executioners, voluntary witnesses, otherwise coerced witnesses, accusers or denouncers; otherwise nevertheless if they accuse the guilty person only so that they may prevent their own harm, or that it may be repaired for them, protestation being made that they do not will the penalty of blood, chap. Praelatis, de Hom. in 6, in their own cause or even that of relatives up to the fourth degree; or unless the cause is that of their own Church; or if harms are to be inflicted in the future on others, so that they cannot be impeded by another way. L. 461, 468. 3. Clerics constituted in sacred orders, or monks, practicing medicine with cutting and burning, are also irregular from defect of gentleness, chap. Sententiam 9, Ne Cler. vel Mon., if from such cutting or burning mutilation or death follows. If nevertheless another skilled person is absent, then a cleric or monk will well be able, without sin and consequently without danger of irregularity, to apply cutting or burning. L. 384, 385, 389. St. Thomas, supplement, q. 39, art. 4; D'Annibale, part 1, nn. 426, 427, 3rd ed.

1346 Bishops cannot dispense from irregularity from defect of gentleness, but dispensation must be sought from the Supreme Pontiff, although the irregularity is occult. L. 469. "But regular prelates can well dispense with their subjects in this irregularity." L. 469.

1347 From defect of good reputation all infamous persons are irregular, chap. Infames 17, causa 6, q. 1, whether the infamy is of fact or of law. Infamy of fact is had in two ways. It is had first through the confession of the accused in judgment, or through at least a declaratory sentence of a judge concerning a crime inferring infamy among honest and upright men, although no infamy is expressly noted in Law. Second, infamy of fact is merely of fact, or popular, and it is likewise from any public crime and from the condition or office of the person obscuring him and rendering him base in the common estimation of men, even without any judicial act. Infamy of law is also had in two ways. For it is had first through a sentence of a judge inflicting the mark of infamy. It is had second without sentence of a judge, by the Law itself, by which the mark of infamy is inflicted; namely, from crime or from the condition of the person it is noted in Law as staining and infaming. Infamy of fact properly renders one unworthy; infamy of law properly renders one irregular; and it is this which properly induces a canonical impediment.

Infamy by the law itself is had first through a qualified, evident, and public delict, or at least one so notorious that it cannot be hidden by any evasion, or when the sentence of a judge accedes, declaring or imposing the penalty of infamy. Qualified, i.e., to which infamy is annexed by Law, either by that very fact or after sentence of a judge. But the crimes to which infamy is annexed by law are the giving of gifts by regulars against the Constitution of Clement VIII Religiosae Congregationes, June 19, 1594; theft; homicide; sacrilegious homicide, chap. Petrus 17, de Homic.; perjury made in judgment; apostasy from the faith, heresy, chap. Excommunicamus 13, § 5, de Haeret.; simony; to practice sodomy, St. Pius V, Constitution Horrendum illud, August 30, 1568; the crime of lese-majesty, chap. Felicis 5, de Poenis in 6; adultery; incest, chap. Coniunctiones 2, q. 2, can. 35; bigamy, chap. Nuper 4, de Bigamis; betrayal; robbery; procuring; the exercise of usuries; Lateran Council II, can. 13; invasion of Cardinals, cited chap. Felicis, or of Bishops; abduction of women, or cooperation toward it, Trent, sess. 24, chap. 6, de Ref.; duel, as regards duellists and their seconds, not others, Trent, sess. 25, chap. 19, de Ref.; preparation of arms against parents; the exercise of actors with shameful representations, so that it is not done without mortal sin; not likewise the trade of butcher, executioner, lictor, etc., since these offices can well be exercised without sin; and other things which induce infamy from Law. Cf. Suarez, de Simon., book 4, chap. 56, n. 21; La-Croix 562 ff.; Salm., chap. 8, n. 78 ff.; Pichler, book 1, tit. 11, n. 21; Trent, sess. 24, chap. 6, de Ref. Matr., sess. 25, chap. 19, de Ref.; Can. 6, q. 1, chap. 17; chap. 4 and final, de Temp. ordin.

Second, irregularity can be incurred by the law itself because of another's infamy, as is incurred by the sons of those who have been condemned for the delict of lese-majesty, the sons born from a prostitute, the sons of heretics, and also grandchildren descending from them through the male line, provided nevertheless that it is notorious that the parents were heretics and died in heresy. Chap. 2, § 2, chap. 15, de haeret. in 6. But in order that all these incur irregularity, it is necessary that they were born after the delict. Sanchez, book 2, chap. 27, n. 14. Benedict XIV, de Syn., book 13, chap. 24, n. 21, reports the Constitution In quibusdam, de Poenis, in which the sons of a patron killing the rector of a Church, up to the fourth generation, become irregular beyond the loss of the right of patronage for all. The sons also and grandsons of those attacking or striking Cardinals of the Holy Roman Church are prohibited from receiving and exercising orders. Constitution Felicis 12, de Poenis. But this is valid only concerning sons born after the crime committed by the father. L., book 1, de His qui not. inf.; Lugo, de Fide, disp. 23, sect. 4; Resp. Mor., book 2, dub. 12; Benedict XIV, Quaest. can., q. 449; Bizzarri, p. 470 ff.

1348 Infamy merely of fact is removed either by baptism, or by notorious amendment, or even by change of place. Infamy of fact from a judge's sentence is removed either by dispensation or by another sentence by which his reputation is restored to the guilty person. Infamy of law, which properly is irregularity, is removed only by dispensation. And whether it is of law or of fact, if the guilty person has been condemned by sentence of a judge, dispensation can be made by the Roman Pontiff alone. Trent, sess. 24, chap. 6, de Ref. A Bishop cannot dispense that one infamous by infamy of fact ascend to sacred orders; nevertheless he can dispense that he minister in orders received, if the crimes are less than adultery and the guilty person has done penance. Chap. Et si clerici 1, de Iudiciis, book 2, tit. 1.

Irregularity on account of the crime of parents, or on account of an infamous office, is removed by entrance into religion. Regulars can also, from privileges of Pius IV and St. Pius V, dispense with their subjects in this irregularity. L. 352, 362-364, 454; Suarez, disp. 48, H.; Sacred Congregation of the Council, August 9, 1890; Holy Office, July 11, 1884; Acta Sanctae Sedis, vol. 23, p. 619 ff., 700.


On Indulgences

1349 What is an indulgence? "Indulgence is accustomed to signify remission and facility, or, so to speak, condescension, in the holy Scriptures and in other authors..." Bellarmine, de Indulg., book 1, chap. 1. Hence Indulgence, taken theologically, is defined: the remission of temporal punishment owed to God for sins remitted as regards guilt, granted by a legitimate minister outside the sacrament of penance, through the application of the satisfactions of Christ and of the Saints.

Remission of temporal punishment: for remission of eternal punishment together with remission of mortal guilt is not obtained except through the sacrament of penance, or through charity and perfect contrition with the vow of the sacrament. But when guilt and eternal punishment have been remitted, temporal punishment, also owed to sin, is not always remitted. St. Thomas, III, q. 80, art. 4. Now this temporal punishment is that which is then remitted through satisfactory works and through Indulgence in this life; otherwise it will be paid after this life in Purgatory. The same must be said, by proportionate reasoning, of venial sin, to which only temporal punishment is owed. St. Thomas, loc. cit. Its guilt is remitted by charity and other pious acts, by which temporal punishment is also remitted; but again this is not always wholly remitted, whence it must be remitted either by other satisfactory works or by Indulgence in this life, otherwise it too will have to be paid in Purgatory after this life. Trent, sess. 6, canon 30; sess. 14, canons 5, 8, 9, chaps. 12, 15; St. Thomas, IV Sent., dist. 16, q. 2, art. 2, q. 4; dist. 17, q. 2, art. 5, q. 2; supplement, q. 15, art. 3. Therefore indulgence is neither remission of the guilt, Benedict XIV, de Syn., book 13, chap. 18, n. 7; Suarez, de Poenit., disp. 50, sect. 1, n. 14, nor is it remission of the debt of eternal punishment; rather it is only remission of the debt of temporal punishment still owed to sin. Of temporal punishment, namely to be inflicted by God in Purgatory, and therefore it is remission before God. It is by no means a mere remission either of penance imposed or to be imposed on the penitent by the confessor, or of canonical penance, which the Church formerly inflicted. Indulgence would not then be most salutary for us. Trent, sess. 25, Decree on Indulgences. "This opinion," says St. Thomas, IV Sent., dist. 20, q. 1, art. 3, q. 1, "does not seem true, first because it is expressly against the privilege given to Peter, that what he would remit on earth would be remitted also in heaven; whence remission which is made as regards the forum of the Church is valid also as regards the forum of God; and besides, the Church, granting or giving Indulgences of this kind, would harm rather than help, because she would remit to graver penalties, namely of Purgatory, by absolving from imposed penances." But although indulgence is remission of temporal punishment, and from this head frees us from other satisfactory works, nevertheless we cannot for that reason absolutely neglect these; since they serve at the same time both for satisfying for sins committed and for preventing sins in the future. St. Thomas, Quodlibet 2, art. 16, ad 3.

This remission of temporal punishment is made through application of the satisfactions of Christ and of the Saints, by force of the communion of Saints which is present in the Church, and of the power by which one can satisfy for another. "The work of one," says St. Thomas, Quodlibet 2, art. 16, "can be satisfactory for another, to whom it is referred by the intention of the one doing it. But Christ poured out his Blood for his Church, and did and sustained many other things, the valuation of which is of infinite value because of the dignity of the person... similarly also all the other Saints had the intention in those things which they suffered and did for God, that this would be for the utility not only of themselves, but also of the whole Church." Cf. Contra Gentiles, book 3, chap. 158, n. 4. Now the satisfactions of infinite price of Jesus Christ, to which accede the satisfactions of the Blessed Virgin and also the superabundant satisfactions of the Saints, constitute the treasury of the Church, of which we participate through indulgences. Extravagant Unigenitus 2, de Poenit. et remiss.; Benedict XIV, Constitution Pia Mater, April 5, 1747, at the beginning. Superabundant: "And therefore," says St. Thomas, IV Sent., dist. 20, q. 1, art. 3, q. 1, "it must be said that [indulgences] are valid both as regards the forum of the Church and as regards the judgment of God, for the remission of the punishment remaining after contrition and absolution and confession, whether it has been imposed or not. But the reason why they can be valid is the unity of the mystical body, in which many have supererogated by works of penance beyond the measure of their debts; and many have also patiently sustained unjust tribulations, through which a multitude of punishments could be expiated, if they were owed to them; and the abundance of their merits is so great that they exceed every punishment owed by those now living, and especially because of the merit of Christ, which, although it operates in the sacraments, nevertheless its efficacy is not included in the sacraments, but by its infinity exceeds the efficacy of the sacraments. But it was said above, art. 2, q. 3, that one can satisfy for another. But the Saints, in whom a superabundance of works of satisfaction is found, did not perform works of this kind determinately for this man who needs remission; otherwise he would obtain remission without any indulgence. But they did so commonly for the whole Church, as the Apostle says to the Colossians 1, that he fills up those things which are lacking of the Passion of Christ in his body for the Church to which he writes. And thus the aforesaid merits are common to the whole Church. But those things which are common to some multitude are distributed to individuals of the multitude according to the judgment of him who presides over the multitude. Whence just as someone would obtain remission of punishment if another had satisfied for him, so also if the satisfaction of another is distributed to him by one who can do it." Cf. Quodlibet 2, art. 16; supplement, q. 25; L., book 6, n. 531; E.M.

1350 Does the Church have the power of granting indulgences? R. Affirmatively, and it is of faith. Trent, sess. 25, Decree on Indulgences; Pius IV, Bull Iniunctum nobis, November 18, 1564. But indulgences cannot be granted without cause, neither licitly nor validly. The reason is that the prelates of the Church are nothing other than delegates of Christ for dispensing the treasury of the Church. L., book 6, n. 532. Now "whatever cause is present which turns to the utility of the Church and the honor of God is a sufficient reason for bestowing indulgences." St. Thomas, IV Sent., dist. 20, q. 1, art. 3, q. 2. Indulgences can be granted "principally by the Pope; but by others insofar as they receive power from him, whether ordinary or committed, or delegated." St. Thomas, Quodlibet 2, art. 16; Suarez, de Poenit., disp. 53.

The Supreme Pontiff can delegate this faculty both to Bishops and to simple priests. Indeed, as St. Thomas says, Quodlibet 2, art. 16, ad 2, "an indulgence does not extend to the remission of guilt, because it is not sacramental; whence it does not follow order, but jurisdiction; for even one who is not a priest can make an indulgence, if it has been committed to him." Hence 1. the application of indulgences is made outside the sacrament. 2. A Bishop-elect and canonically instituted, although not yet consecrated, can grant indulgences, but by no means a titular Bishop, or coadjutor, or resigned Bishop. Sacred Congregation of Indulgences, January 12, 1878, to 4. 3. Personal indulgences granted by a Bishop can be acquired only by diocesan subjects, since no one can be bound or absolved by a judge not his own. Chap. Quod autem 4, de Poenit. et remiss. But a Bishop can grant indulgences to his subjects staying outside his diocese, because he has personal jurisdiction over them. St. Thomas, supplement, q. 26; L., book 6, nn. 532-533.

1351 Who in particular can grant indulgences? 1. The Supreme Pontiff can grant any indulgences whatsoever for the whole Catholic world, for the living and for the dead. A General Council also has this faculty together with the Supreme Pontiff. But a Provincial Council does not have this power. St. Thomas, Quodlibet 2, art. 16.


	Bishops can grant a year of indulgence on the day of dedication or consecration of a Church; and fifty days at other times; and these indulgences are not applicable to the dead. Chap. Cum ex eo 14, de Poenit. et remiss. A Bishop cannot grant indulgences to the faithful of another diocese. Nevertheless pilgrims can gain local indulgences by visiting, for example, a Church or oratory to which an indulgence has been granted. But a successor Bishop cannot add to the same object or act of piety other fifty days of indulgences. Nor indeed can Bishops grant fifty days of indulgences to individual parts of some pious work, or to individual words of some prayer. Sacred Congregation of Indulgences, January 12, 1878. Archbishops can grant a year of indulgence on the day of dedication or consecration of a church as Bishops can, and besides at other times an indulgence of one hundred days, both in their own dioceses and in those of their own province. Chap. Nostro 15, de Poenit. et remiss. Besides this, Archbishops and Bishops have the faculty of giving the blessing with plenary Indulgence in the article of death, and of delegating this faculty to others. Benedict XIV, Constitution Pia mater. For this blessing the rite prescribed in the Roman Ritual is to be observed.



	"A Bishop in the lands of infidels, although auxiliary of the Ordinary of some diocese, cannot grant an Indulgence of fifty days, as a diocesan can." Sacred Congregation of Indulgences, January 12, 1878.



	Nuncios and Apostolic Legates, by force of the concessions which are made to them by the Supreme Pontiff, can grant indulgences in the places of their own Nunciature or Legation for some pious work of one hundred or three hundred days, provided they do not reach a year. They can grant to a Church or Chapel indulgences of seven years and seven quarantines for all the faithful who have received the sacraments of penance and Eucharist, and who have visited the aforesaid sanctuaries and there prayed according to the intention of the Supreme Pontiff.



	Cardinals can grant indulgences of two hundred days in their own dioceses and in their own titular Churches. By at least the tacit consent of the Supreme Pontiff, the Cardinal Major Penitentiary can grant at Rome one hundred days of indulgences.



	Vicars Apostolic, Vicars General, Vicars Capitular, Abbots, Generals, Provincials of religious orders, penitentiary canons, pastors, and confessors can grant no indulgence without a special faculty of the Holy See. Chap. Accedentibus 12, de Excess. prael.; Sacred Congregation de Propaganda Fide, August 24, 1852. Cf. Sacred Congregation of Indulgences, August 28, 1903; Suarez, disp. 55, sect. 5, n. 2; St. Thomas, supplement, q. 26; La-Croix 1317 ff.; E.M.



	Priests enrolled in the Eucharistic Priestly Federation can grant to their penitents a plenary Indulgence for each week, if the aforesaid penitents receive the Most Holy Eucharist daily or almost daily. Pius X, Brief, May 10, 1906. The aforesaid Priests can likewise bless beads with the indulgences of the Fathers Crucigeri. Pius X, September 15, 1908.



	"Whenever, the ordinary confessor being absent, any other priest is duly called to minister the last sacraments to religious women of both solemn and simple vows, he can also impart the apostolic blessing to the same as they are dying, even if otherwise he does not possess this faculty, according otherwise to the norm of the Constitution of Benedict XIV Pia mater, and with the form prescribed in the Roman Ritual observed." Holy Office, April 1, 1909. Acta Apostolicae Sedis, vol. 1, p. 490.





1352 Note: Those who obtain general concessions of indulgences, general not personal, for the recitation, for example, of prayers, etc., must, under penalty of nullity, bring a copy of the same concessions to the Secretary of the Sacred Congregation of Indulgences. Same Sacred Congregation, January 28, 1756; April 14, 1856. He who has obtained the faculty of blessing Beads, Crosses, Rosaries, Medals, etc., with application of Apostolic Indulgences and of St. Bridget, cannot validly exercise it unless he has been approved for receiving sacramental confessions, at least of men. Sacred Congregation of Indulgences, June 14, 1901. And the same faculty must be recognized by the Holy Office. Pius X, motu proprio, April 7, 1910. Acta Apostolicae Sedis, vol. 2, p. 225 ff. All confessors can commute the abstinence of Wednesday and Saturday, to which those who do not know how to read are bound, in place of reciting the little office, for the effect of enjoying the Sabbatine privilege of the scapular of the Blessed Virgin Mary of Mount Carmel. Sacred Congregation of Indulgences, June 14, 1901. Trent, sess. 21, chap. 9, de Ref.; E.M.

Privileges of Cardinals. "6. Of gaining in their own chapels the indulgences for acquiring which the visit of some church or public chapel of the city or place in which the Cardinals are actually staying is prescribed; their familiars can also enjoy this privilege. "7. Of blessing everywhere, by the sign of the cross alone, with all indulgences customarily granted by the Holy See, rosaries and other prayer beads, crosses, medals, statues, scapulars approved by the Apostolic See, and of imposing these without the burden of inscription. "8. Under one blessing, of erecting in churches and oratories, even private ones in which Mass can be celebrated, and in other pious places, the Stations of the Way of the Cross with all indulgences which have been imparted to those performing an exercise of this kind; and also of blessing for the faithful who, because of infirmity or another legitimate impediment, cannot visit the sacred stations of the Way of the Cross, images of the Crucified with application of all the indulgences annexed by the Apostolic See to the devout exercise of the same Way of the Cross. "14. Of granting an indulgence of two hundred days in places or institutes and for persons of their jurisdiction or protection; likewise in other places, but to be gained only by those present, each time." First Supplement. E.M.

1353 What do the words in forma Ecclesiae consueta, in the accustomed form of the Church, signify in Concessions of indulgences? The words in forma Ecclesiae consueta, which are used in Concessions or Indults, signify nothing other than that the indulgences are granted to the faithful truly penitent, or truly contrite. Lavorius, tract. de Iubilaeo et Indulg., part 2, chap. 14; Theodorus a Spiritu Sancto, part 1, p. 284. Nor indeed do they signify that some special formula is to be used in the blessing of pious objects so that indulgences may be applied to them. For this the simple sign of the cross suffices, except for Rosaries of the Fathers Preachers and Servites, for which the prescribed formula is required. Sacred Congregation of Indulgences, April 11, 1840; January 7, 1843; February 29, 1864. The prescribed formula is also required for the Crosses of Stations of the Way of the Cross, for aggregation to various Confraternities, for a plenary Indulgence in the article of death through the Apostolic Blessing, and for the Apostolic Blessing besides the aforesaid.

Several objects can be blessed at the same time, and indulgences can be applied to them. Sacred Congregation of Indulgences, March 12, 1855. Several indulgences can be applied to the same object. And thus Apostolic indulgences, those of the Fathers Preachers, Crucigeri, and St. Bridget can be applied to the same beads. Nevertheless, to gain them, the imposed repeatable works must be renewed. Sacred Congregation of Indulgences, February 29, 1820. Indulgences can generally be applied to any solid and durable things, but by no means to fragile ones. Sacred Congregation of Indulgences, January 24, 1846. But specifically beads or rosaries can be blessed if made from polished steel (acciaio polimentato), from iron, tin, lead, and from solid and compact glass. Sacred Congregation of Indulgences, February 29, 1820; March 22, 1839. But whether someone can gain the same indulgences several times in a day, by several times repeating the imposed works, must be determined from another clause of the Concession, toties quoties, as often as, or if the Concession determines nothing. Holy Office, June 24, 1914, Acta Apostolicae Sedis, vol. 6, p. 379. On the same day the indulgences of Stations, or of the Visitation of a Church, cannot be obtained several times. On the contrary, indulgences of the Rosary, acts of Faith, Hope, Charity, etc., can be obtained several times. E.M.

For the Way of the Cross to be erected, a written faculty obtained from the General of the Order of St. Francis or from the Holy See is required. It is to be exhibited to the Ordinary, who must give consent in writing, as also the Superior of the place. The customary form must be used, and the document of erection is to be kept in the place. Thus several decrees of the Sacred Congregation of Indulgences.

Apostolic Blessing to be imparted at the end of sermons. This blessing is given by one sign of the cross with a Crucifix, with the following formula: Benedictio Dei Omnipotentis Patris et Filii et Spiritus Sancti descendat super vos, et maneat semper. R. Amen. Sacred Congregation of Rites, May 11, 1911.

General Absolution and papal Blessing to Secular Tertiaries. "Regular Superiors can delegate Priests of their own Order, even those not approved for hearing confessions, to impart General Absolution and the papal Blessing to secular Tertiaries in their own churches." Holy Office, May 27, 1914, Acta Apostolicae Sedis, vol. 6, p. 347.

Manner of blessing certain devotional things by Apostolic authority. Declaration. "In blessing several similar or diverse objects of religion which are offered to a priest furnished with several faculties, joined or mixed together, and in enriching them with indulgences by force of diverse faculties, one sign suffices for several blessings and annexations of indulgences. And the declaration is not extended to metallic medals to be substituted for scapulars, concerning which in the Decree of the Holy Office, December 16, 1910." Holy Office, May 18, 1914, Acta Apostolicae Sedis, vol. 6, p. 346.

Blessing of medals for scapulars. Several medals, to be substituted for scapulars, can be blessed at the same time, by one sign of the cross, by a Priest having the power. Nor is it necessary that the persons to whom they are distributed have already been enrolled in the Scapulars. Holy Office, June 4, 1903, Acta Apostolicae Sedis, vol. 5, p. 303 ff.

Indulgence toties quoties, annexed to Crucifixes. "The faculty of blessing Crucifixes with application of the Plenary Indulgence called toties quoties, whether obtained personally from the Supreme Pontiff, or in any way from the Apostolic See through the channel of any Office or person, is to be understood thus and not otherwise: that any of Christ's faithful, constituted in the article of death, who shall have kissed or in any way touched one of these blessed Crucifixes, even if it does not belong to him, provided that, confessed and refreshed by holy Communion, or, if he could not do this, at least contrite, he has devoutly invoked the Most Holy Name of Jesus by mouth, if he could, otherwise by heart, and has patiently accepted death from the hand of the Lord as the wages of sin, can acquire the Plenary Indulgence." Holy Office, June 10, 1914, Acta Apostolicae Sedis, vol. 6, p. 348.

1354 To whom can indulgences be applied? Since the living are subject to the authority of the Church, the Church directly remits temporal punishments to them through indulgences; and consequently indulgences are said to be granted by way of payment and absolution, namely by paying those penalties through the application of the satisfactions of Christ and of the Saints. St. Thomas, IV, dist. 20, q. 1, art. 3, q. 1, ad 2. Indulgences can also be applied to the dead dwelling in Purgatory, and they are applied to them by way of suffrage, since the Church no longer has jurisdiction over the souls which are detained in Purgatory. By way of suffrage, namely by offering to God a part of the satisfactions of Christ and of the Saints which corresponds to the granted indulgence, asking God that he will console the souls of Purgatory by remitting to them as much punishment as corresponds to the obtained indulgence. But the real effect of such an indulgence cannot be infallibly affirmed, namely whether it is applied totally and to such a soul. For God has made no formal promise of this matter. But, the communication of the Saints being considered, it can very piously be believed and hoped. Sacred Congregation of Indulgences, July 28, 1840. Hence it is very useful to apply to the dead as great a number of indulgences as we can. Therefore "although the effect of indulgences for the living is infallible, nevertheless it is not infallible for the dead, since for them there is no promise present, whence God accepts them only according to his good pleasure." L., book 6, n. 534. And this is confirmed from the use and practice of the Church of celebrating Masses for several years and for the same souls, e.g., anniversaries, even on privileged altars, or those to which the privilege of plenary indulgence adheres.

But that practice would be vain if it were established with infallible certainty that immediately, when the first Mass was applied to them, they would be freed. All and individual indulgences which are reviewed in the Collection of prayers, etc., commonly Raccolta di orazioni, etc., are applicable also to the faithful departed. Sacred Congregation of Indulgences, September 30, 1852. St. Thomas, supplement, q. 27, art. 4, q. 71; Lugo, disp. 27, n. 58; La-Croix 1336; Billuart, Appendix, art. 6; E.M.

1355 Of how many kinds is Indulgence? One Indulgence is plenary, another partial. Plenary is that by which the whole temporal punishment owed to sins is remitted. But partial is that by which some certain quantity of the aforesaid punishment is remitted. St. Thomas, Quodlibet 2, art. 16. Now a partial indulgence, e.g., of forty days or one year, does not import remission of forty days or one year of the punishment of Purgatory, but only remission of that punishment of Purgatory which someone would once have obtained before God through canonical penance of forty days or one year. But how great is the remission of the punishment of Purgatory corresponding to the aforesaid canonical penance is a matter unknown to us and is reserved to divine mercy. Benedict XIV, de Syn., book 13, chap. 17; St. Thomas, supplement, q. 28; L., book 6, nn. 530, 535.

Besides, one Indulgence is local, another personal, another real. Local is that which is affixed to a determined place, e.g., to a determined church, to a determined chapel and altar, statue or image, placed in some Sanctuary. Personal in the stricter sense is that which is granted to some person or persons, without being granted to all the faithful. But less strictly it is that which is granted to the faithful independently of place or of a determined object, on account of some act of piety. Finally, real is that which is annexed to portable objects or things of devotion, e.g., a crucifix, medal, rosary, small statue, etc. This real Indulgence is regularly also personal, since regularly only the owners of these things, to whom the aforesaid things were first handed over, can gain the indulgences. And if the same things are lent to others so that they may gain the indulgences, or are given to them, the indulgences are lost. Sacred Congregation of Indulgences, February 6, 1657; February 3, 1745. Blessed objects can neither be sold nor exchanged, otherwise the indulgences are lost. Sacred Congregation of Indulgences, June 4, 1721; December 4, 1722. Indeed, if someone buys them so that he may then distribute them blessed, he can neither seek back their price, nor anything even under the title of alms, without the indulgences being lost. Sacred Congregation of Indulgences, February 22, 1847; January 31, 1837; July 16, 1887. But real indulgences of this kind endure as long as the object is not at least morally destroyed; and thus, if a rosary is repaired because some beads have been lost, the indulgences are not for that reason lost. Sacred Congregation of Indulgences, January 10, 1839.

Moreover one Indulgence is perpetual, another temporary. The former endures until it is revoked; the latter endures only for a determinate time, e.g., three, five, seven years. But indulgences granted at the good pleasure of the Roman Pontiff or of the Apostolic See are judged perpetual, because they are referred not to the person, but to the dignity. Rule 16 of Law in 6.

Finally, one Indulgence is only for the living, another only for the dead, another for the living with the faculty of applying it to the dead. This Indulgence granted for the living and also applicable to the dead does not signify that someone can gain the indulgence twice, for himself and for the dead, but only that he can gain it at his choice either for himself or for the dead. Sacred Congregation of Indulgences, January 15, 1839. Therefore, in order that an indulgence can really be applied to the dead, it is required: 1. that in the Pontifical Indult it be granted as applicable to the dead; 2. that there be an intention of making such application. Suarez, disp. 53, sect. 14. But it can be applied either generally to all souls dwelling in Purgatory, or in particular to some or to one only. E.M.

1356 Is intention prerequired for gaining indulgences? R. Affirmatively, for an indulgence is a grace which is made to those willing to enjoy it; and therefore certain works to be fulfilled are always prescribed. But it is not necessary that this intention be actual; rather a virtual intention suffices, namely one once had and not revoked, which moves us to fulfill the prescribed works. But whether even a merely habitual intention suffices, i.e., once had and not retracted, without it moving us to fulfill the prescribed works, is controverted. Grave doctors affirm, because an indulgence is granted by the Church by way of payment for the work imposed. Therefore, this having been furnished, the power of the keys of the Church pays the penalty. Cf. Schmalzgrueber, book 5, tit. 38, n. 133. In the book of indulgences La Raccolta, p. XII, it is said: "it is necessary to have at least in general the intention of gaining indulgences." Therefore it suffices if someone in the morning forms the intention of gaining, during the day, all indulgences which are annexed to the pious works which he is going to do. Nor indeed is it necessary to know determinately what these indulgences are, and whether in fact they are. Laymann, book 5, tract. 7, chap. 6, n. 5; Diana, tom. 4, res. 18; Billuart, Appendix de Indulg., art. 5; Lugo, de Poenit., disp. 27, n. 80.

1357 Is it required, for gaining indulgences, that someone be in the state of grace? R. Affirmatively. "No punishment can be remitted to anyone unless guilt has already been remitted to him." St. Thomas, IV Sent., dist. 20, q. 1, art. 5, q. 1; L., book 6, nn. 533, 534. Besides, an Indulgence depends on the intention of the one granting it. Now an indulgence is granted only to the contrite and confessed. St. Thomas, supplement, q. 27, art. 1. Nevertheless, if a plenary indulgence requires several works of piety, it is enough that the last be performed in the state of grace. Raccolta, p. XII; L., loc. cit. If, when Confession is prescribed, after Confession someone falls into grave sin, an act of contrition suffices, and a new Confession is required only in a Jubilee. Sacred Congregation of Indulgences, March 14, 1852.

1358 Can someone who is in the state of mortal sin gain indulgences at least for the souls of Purgatory? The Sacred Congregation of Indulgences responded, February 22, 1847: Let him consult approved authors. But approved authors, some affirm, because it is necessary that someone first make the Indulgence his own; others deny, because for gaining an Indulgence it suffices only to do what is prescribed, in order that it be applied by the Church to the Souls of Purgatory. L., book 6, n. 534; Bellarmine, de Indulg., book 1, chap. 14; Suarez, de Poenit., disp. 53, sect. 4, n. 6; Lugo, de Poenit., disp. 27, n. 75.

1359 Is venial sin an obstacle to gaining an indulgence? "It is certain that venial sin not remitted as regards guilt cannot be remitted as regards punishment. Thus St. Thomas, supplement, q. 27, art. 1, whom Viva, Sporer, and others everywhere follow. Nevertheless that venial sin does not prevent the punishment owed to other sins already remitted from being remitted...

Nor does it obstruct that the plenary indulgence was granted under the notion of total remission, so that if it does not remove the punishment of that venial sin not remitted, it removes none. For it is answered that just as it is not repugnant that the guilt of some venial sin be remitted without the guilt of others being remitted, so also with punishment. But the Pontiff, in granting a plenary indulgence, is not presumed to wish to restrict it only to those to whom all venial sins are remitted, but rather to grant it according to the capacity of the subject, so that at least the punishment of those venial sins whose guilt has been remitted may be remitted." L., book 6, n. 534. "No one obtains a plenary indulgence who is not free from every venial sin, since punishment is not remitted while guilt remains; but he can obtain full pardon of the others who is held only by affection for some one, and therefore the effect is greater according to the more perfect disposition of soul; for the Pontiff is judged to grant plenary remission to be obtained according to the capacity of the subject, so that the punishment of remitted venial sins may be remitted." Kenrick, 2nd ed., Mechlin, 1860, tract. 18, n. 253. And hence it is clear that someone can acquire several plenary indulgences on the same day. Sacred Congregation of Indulgences, May 27, 1841. Nevertheless no one can gain a second plenary indulgence if after the first no further punishment to be paid remains.

1360 What is generally required as regards the fulfillment of the works imposed for acquiring indulgences? Someone must fulfill them piously and devoutly, personally and integrally, at the time and place and with the other circumstances established in the indult. Sacred Congregation of Indulgences, March 21, 1820. Personally; nevertheless the alms prescribed in a Jubilee can be fulfilled through another. Integrally: a small omission does not impede gaining the indulgence; a small thing is reputed as nothing. But they need not be fulfilled among themselves in any determined order.

That formula, those who, truly penitent, confessed, and refreshed by holy communion, have visited the church, indeed imports that Confession must be performed even by those who are not conscious to themselves of lethal sin; which Confession nevertheless can also suffice if it is completed on the vigil of the festivity. But the visitation of the church can be fulfilled either before or after the fulfillment of the other pious works. Sacred Congregation of Indulgences, May 19, 1859. When in partial Indulgences the clause is added, with heart at least contrite, contrition is required only as a disposition, not as an imposed work, and therefore it is not necessary that an act of contrition be elicited by those who are in the state of grace. Sacred Congregation of Indulgences, December 17, 1870. A work which must be performed from obligation from elsewhere cannot suffice for gaining an indulgence without the express concession of the Supreme Pontiff, unless it is a work imposed by the confessor as penance. Benedict XIV, Constitution Inter praeteritos, § 53; Sacred Congregation of Indulgences, May 29, 1841; March 7, 1888. Cf. Benedict XIV, Inst. 53, § 11. Cf. here 734. But by the same pious work, to which indulgences are annexed under various titles, all can be gained, provided that the imposed works truly cannot or are not accustomed to be repeated, such as Confession, unless it is necessary from elsewhere. Sacred Congregation of Indulgences, January 12, 1878, to 3. In the recitation alone of the Marian Rosary, the cumulation of Indulgences called those of the Fathers Preachers and of the Fathers Crucigeri was granted, provided the Beads have received each blessing. Sacred Congregation of Indulgences, June 12, 1907. In the recitation alone of the Rosary, etc.; for the Indulgence of five hundred days, which is annexed to Beads blessed by the Fathers Crucigeri, or by others having the faculty, is acquired as often as with the said Beads the Pater noster or Ave Maria is recited. Acta Sanctae Sedis, vol. 40, p. 443. The Most Holy One granted "that the sick or those worn out by old age in a community and living under a rule, who cannot visit churches or oratories or execute other things prescribed for indulgences, may nevertheless be able to gain indulgences by fulfilling other pious works to be prescribed at the judgment of the confessor." Leo XIII, January 16, 1886. Pius IX had already granted the same privilege earlier, on September 18, 1862, to the habitually sick outside a community, unable to leave the house. St. Thomas, supplement, q. 27, art. 3; L., book 1, s., nn. 533, 534; E.M. "The faithful of each sex who, for zeal of perfection, or for the sake of instruction or education, or even of health, live a common life in houses lacking a church or public chapel, but established with the consent of the Ordinaries, and also all persons staying there to minister to them, whenever the visitation of some church in general is prescribed for gaining indulgences, i.e., not of a determined church, or of some indeterminate public oratory, can visit the chapel of their own house, in which by law they can satisfy the obligation of hearing Mass, provided that they have duly performed the other works imposed." Holy Office, January 14, 1909, Acta Apostolicae Sedis, vol. 1, p. 210.

1361 When are Confession and Communion to be performed? For an indulgence of Jubilee, or in the form of a Jubilee, all the prescribed works, and therefore also Confession and Communion, must be performed during the time designated for the duration of the Jubilee. For other indulgences, Confession and Communion are not always required. And thus they are not necessary for indulgences of the Way of the Cross. Nevertheless they are ordinarily required as regards most plenary indulgences. Now Confession and Communion can be performed on the vigil of the festivity, or of the day to which the indulgences are affixed; and even eight days before the feast, where because of the scarcity of confessors the faithful frequently cannot confess. Sacred Congregation of Indulgences, May 19, 1750; June 12, 1822; October 6, 1870; Raccolta, p. XXI; L., loc. cit., n. 534.

When Confession is prescribed for gaining an indulgence, it is necessary for all, even for those who already are in the state of grace; but for these only Confession without absolution suffices. Sacred Congregation of Indulgences, May 19, 1759; August 20, 1822; December 15, 1841; May 6, 1852. All those who have the custom of making Confession at least once in each week can gain all and any indulgences whatsoever which occur from one Confession to another, except the indulgence of Jubilee, and others granted after the likeness of a Jubilee. Confession would then be necessary only if they have sinned gravely. Sacred Congregation of Indulgences, December 9, 1763; March 5, 1855; December 4, 1843; November 23, 1878; February 25, 1886; Raccolta, pp. XVII-XVIII. Besides, all who daily approach Communion, although they abstain from Communion once or twice during the week, gain all occurring Indulgences without the obligation of weekly Confession. Sacred Congregation of Indulgences, February 14, 1906. Easter Communion suffices for gaining indulgences affixed to the same day or to the following day. Nevertheless the same does not suffice for gaining the indulgence of Jubilee. And the same must be said of annual Confession. Sacred Congregation of Indulgences, May 10, 1844; March 19, 1841; December 15, 1841; May 10, 1884.

Outside Jubilee the same Confession and Communion suffice for gaining several plenary indulgences on the same day or the following, provided nevertheless that the other prescribed works are fulfilled. Sacred Congregation of Indulgences, May 29, 1841; February 29, 1864. When for gaining a local or personal indulgence a determined church is to be visited, it is not necessary to receive Communion in the same church, unless this also has been prescribed. But if Communion is received in it on the same day to which the indulgence is annexed, and prayers are poured forth according to the intention of the Supreme Pontiff, it is not necessary to make another visitation. Raccolta, p. XXV. Since in the article of death it is not possible to receive Communion, then to gain a plenary indulgence it suffices to invoke, with contrition and at least by heart if one cannot by mouth, the Name of Jesus. E.M. "... It is granted that the Confession to be performed for gaining an Indulgence, if this has been granted several times on the same day, can be anticipated during the three immediately preceding days; but if it has been granted once in a day, only two whole days beforehand... yet in such a way that besides Communion permitted on the day before the day to which the Indulgence is annexed, in fulfilling the other imposed works the general rule concerning the manner and time prescribed in the concessions is observed." Sacred Congregation of Indulgences, March 11, 1908, Acta Sanctae Sedis, vol. 41, p. 359 ff.

All who daily approach Communion, although they abstain from Communion once or twice during the week, gain all occurring Indulgences without the obligation of weekly Confession, nothing nevertheless being innovated concerning Indulgences of Jubilee. Sacred Congregation of Indulgences, February 14, 1906.

With regard to those who are refreshed daily or almost daily by the Bread of Angels, the broader concessions already made remaining firm, and by name that of February 14, 1906, sacramental confession made within the last eight days before the day designated for gaining the Indulgence suffices for gaining any Indulgences whatsoever. Sacred Congregation of Indulgences, April 23, 1914, Acta Apostolicae Sedis, vol. 6, p. 309.

1362 What prayers are to be recited? The prayers regularly to be recited according to the intentions are often not determined. Therefore someone is free to recite whatever prayers he wishes. Sacred Congregation of Indulgences, May 29, 1841; September 13, 1888. From accepted use, five Pater and Ave suffice. Nevertheless vocal prayers are to be recited. Sacred Congregation of Indulgences, September 13, 1888; Benedict XIV, Convocatis, November 25, 1749, § 51; Encyclical to the Roman Penitentiaries Inter praeteritos, December 3, 1729, § 83. Prayers are to be recited in the church if it is prescribed to visit the church and pour forth prayers there; otherwise they can be recited in any place. Raccolta, p. XXIV. Prayers are not to be recited on bent knees unless this also is prescribed. Sacred Congregation of Indulgences, September 18, 1862; Raccolta, p. XV. But someone can recite them alone, or alternately with a companion according to custom. Sacred Congregation of Indulgences, February 29, 1820. Prayers are to be recited as many times as there are diverse indulgences which someone wishes to gain on the same day. Raccolta, p. XXV. The intentions of the Supreme Pontiff, which he almost always requires, are the exaltation of the Catholic Church, the propagation of the faith, the extirpation of heresy and schism, the conversion of sinners, peace and concord among Christian Princes, and other necessities of the Christian people. It is not necessary to have these intentions explicitly; it suffices generally to pray according to the intention of the Supreme Pontiff. Sacred Congregation of Indulgences, July 12, 1847. Prayers to which indulgences are annexed can be recited in any language, provided the translation is faithful. So that the faithfulness of the translation may be established, the Declaration of the Cardinal Prefect of the Sacred Congregation of Indulgences, or of the Bishop of the place to whom that translation is a vulgar language, suffices. Sacred Congregation of Indulgences, December 29, 1864. The Little Office of the Blessed Virgin Mary is excepted, which is to be recited in Latin. Sacred Congregation of Indulgences, September 13, 1888. The same must be said of the Office of the Dead. The recitation of the Little Office of the Blessed Virgin Mary in the vernacular language is valid only for private recitation. Sacred Congregation of Indulgences, August 28, 1903. But that is still private "although its recitation takes place in common within the enclosure of a religious house, indeed even in the church itself or public oratory annexed to the aforesaid house, but with doors closed." Sacred Congregation of Rites, December 18, 1906. For deaf-mutes, when visitation of a church is prescribed, it suffices devoutly to visit the church; when public prayers are prescribed, it suffices to pray by heart, provided they are found together with other faithful in the same place; when private prayers are prescribed, the confessor can commute them into other pious acts in some way sensible. Sacred Congregation of Indulgences, March 15, 1852; Raccolta, p. XVI. And by a general Decree it was conceded to them to acquire indulgences by pouring forth the imposed prayers by signs or by mind, or only by reading the same without any pronunciation. Sacred Congregation of Indulgences, July 18, 1902. E.M.

A daily plenary indulgence for those visiting some church, unless otherwise expressly declared, signifies that each one of Christ's faithful can gain that indulgence only once in the year. Pius IX, March 15, 1852.

1363 How is the visitation of a church to be performed? Visitation of a church is to be performed for gaining indulgences when it is prescribed, and it must be effected in a determined church if it is determined by the indult. Raccolta, p. XXI. It is not necessary to enter the church. If the church is closed or it is impossible to enter it for another reason, it then suffices to pray at the door. "One existing near the doors of the church is judged to be in it." Lavorius, de Iubilaeo, part 1, chap. 18; L., book 6, n. 534. Chapels of monasteries, seminaries, and other pious societies, to which there is not free access for all the faithful from the public way, are not judged public oratories in order to gaining indulgences. Sacred Congregation of Indulgences, August 22, 1842. Visitation of a church can be made on foot or by carriage. In order that someone gain several indulgences prescribing visitation of a church, he must effect several visitations by going out and again entering the church. Sacred Congregation of Indulgences, February 29, 1864; Raccolta, p. XXIII. E.M.

1364 At what time must the prescribed works be fulfilled? They must be fulfilled at the time determined in the indult itself. Sacred Congregation of Indulgences, September 25, 1841. Nevertheless Confession and Communion, as was said, can always be made on the vigil. The time of an indulgence granted for one determined day begins from midnight to midnight, unless something else is expressed. Sacred Congregation, January 12, 1878. "When in the concession the words are had, from first vespers, the visitation can be made on the preceding day, but not before the hour at which vespers are commonly accustomed to be publicly recited." Authentic Raccolta delle Indulg., p. XXII. Cf. 1370. But afterwards, from the Holy Office, January 26, 1911, the time for the visitation of a church, when this is prescribed, begins from noon of the day preceding that to which the Indulgence is affixed until midnight of the following day. When a plenary Indulgence is granted once in a month, the month is not necessarily to be computed from its first day, but a continuous space of thirty days suffices. Pius IX, August 9, 1852, by Decree Urbis et Orbis, "benignly commanded that all indulgences which up to now have been granted to certain feasts, and will be granted hereafter, or which for the same feasts have likewise been granted to some churches and public oratories and will be granted hereafter, or even, if it please, with the consent of the Ordinary, those granted in sacred supplications, or in novendial, or septenary, or triduan prayers before or after the feast, or while its octave endures, are to be understood as transferred for that day on which feasts of this kind, even only as regards solemnity and external celebration, but not as regards office and Mass, are legitimately transferred in some places, or churches, and public oratories, whether perpetually, or on some occasion, or for a time and while it endures. But when only the office with Mass is transferred, but not the solemnity and exterior celebration of the feast, he decreed that no transfer of indulgences is made." E.M.

1365 When the faculty is granted of commuting the works imposed for gaining indulgences, must the commutation be made in Confession? One must stand, says Gury, n. 1016, by the rule which Benedict XIV hands down in the Constitution Inter praeteritos, § 63, where he establishes that commutations of this kind must be made in Confession alone. For, after reviewing the controversy concerning the commutation of vows, absolution from censures, and the power of dispensing in other matters, or of commuting the prescribed works, whether all these must be done by the confessor in the act of sacramental confession or not, he thus concludes: But We, to remove every difficulty, in the Instruction, Constitution Convocatis, enjoined that no absolutions, commutations, and dispensations can be given by the penitentiaries outside the act of sacramental confession; and this seemed to Us both fitting and suitable to the gravity of the matter and the quality of the ministry, and removes every occasion of controversy, and is conformable to the practice of Our Apostolic Penitentiary. But Ballerini there observes that Benedict XIV, loc. cit., speaks of faculties conceded and of the mode of using them on the occasion of the Jubilee of the year 1750, but does not establish a general law. Whence he concludes that only then must commutations, etc., necessarily be made in Confession, when in the concession a condition of this kind is expressly provided. Indeed, from various Responses of the Sacred Penitentiary, March 16, 1865, January 30, 1886, the matter is one which depends on the will of the one granting the Indulgence. If it is not positively granted, since in Jubilees the cited Constitution of Benedict XIV is for a norm, this faculty in reality is not had. Sacred Congregation of Indulgences, March 15, 1852.

In the Warnings for the Jubilee of the Holy Year 1900, § II, it is said: "Let confessors observe that absolutions and commutations, the power of which has been conferred on them, cannot be exercised by them outside the act of sacramental confession." Nevertheless for confessors outside Rome delegated by the Bishop by force of the Bull of Jubilee, as regards those impeded from coming to Rome, the Sacred Penitentiary declared, May 10, 1900, that they can use the faculties of commuting the visitations of the Basilicas outside Confession, but toward their own penitents.

On Jubilee

1366 What is Jubilee? The word Jubilee is derived, according to many, from the Hebrew iobel, which signifies fiftieth, because among the Hebrews the year of Jubilee recurred in the fiftieth year; or, according to others, from the same word signifying the sound of the trumpet, by which the fiftieth year was announced. According to others also, Jubilee is derived from iubai or iobal, which signifies to germinate, because in the fiftieth year the land was not cultivated, and the inhabitants fed on fruits springing up of themselves.

In imitation of the Jubilee of the Old Testament, the ecclesiastical Jubilee was instituted, which first was celebrated at Rome, but afterwards began to be celebrated in the whole world, with the fullest indulgence of sins, with great joy and solemnity. It was instituted by Boniface VIII, Constitution Antiquorum habet, February 23, 1300, and was to be celebrated in every hundredth year. But Clement VI, by a Constitution of the year 1343, decreed that thereafter it should be celebrated in every fiftieth year. By decree of Urban VI it began to be celebrated in every thirty-third year; and by the statute of Paul II, in every twenty-fifth year.

Jubilee is defined: a solemn plenary indulgence, which the Supreme Pontiff sometimes grants to all the faithful, with the obligation of performing certain pious works, at the same time giving to confessors special power of absolving from reserved sins and censures, of commuting most vows, and of dispensing in other matters. Hence Jubilee does not differ except accidentally from an ordinary plenary indulgence, namely by reason of the solemnity and of the privileges annexed to it; and also by reason of the most abundant and extraordinary graces which accompany it. For the wonderful and astonishing effects which Jubilee is accustomed to produce point to these altogether special graces, even if solemn gatherings of the faithful are not held, nor the divine word preached, by reason of the prayers of the whole Church.

1367 Of how many kinds is Jubilee? Jubilee is distinguished in many ways: the greater Jubilee, which regularly occurs every twenty-fifth year, which year is called holy. It is also called the ordinary Jubilee, because it is fixed and determined by law. The lesser Jubilee, which is accustomed to be granted by the individual Supreme Pontiffs after each one's exaltation, and in other particular circumstances, and is called an extraordinary Jubilee. General, which is granted to the whole world, such as the greater Jubilee always is, and sometimes also the lesser Jubilee; but it is accustomed to be granted first to the City, that is, to Rome alone, before it is granted to the world. Particular, which is granted to some province, city, or particular place, as is the most celebrated Jubilee granted to the Church of Le Puy, whenever the feast of the Annunciation of the Blessed Virgin falls on the sacred day of Parasceve, that is, Good Friday.

A whole year is ordinarily granted at Rome for gaining the greater Jubilee; and in the following year six months are accustomed to be granted, by extension, to all other regions of the Christian world. The lesser Jubilee also first takes place at Rome, but for a few weeks, and then is extended to the whole world, so that, as the year runs, it can take place during the time to be determined by the Bishop. But both for the ordinary and for the extraordinary Jubilee, attention must above all be paid to the tenor of the Indult granted. Pius IX granted it for a very long time on the occasion of the Vatican Council. Leo XIII appointed the entire year 1886 and for all the faithful for gaining the Jubilee.

The ordinary Jubilee at Rome can be acquired toties quoties, as often as the imposed works are repeated. In the rest of the world it is acquired only once, unless the Supreme Pontiff in his Bull expressly declares otherwise. Benedict XIV, Constitution Benedictus Deus. But whether an extraordinary Jubilee can be acquired several times is to be determined from the Bull of concession. In the Jubilee of the year 1913 the Sacred Penitentiary declared, as on other occasions of preceding Jubilees, that the plenary indulgence could be acquired several times; but that someone could enjoy the other favors only once. Sacred Penitentiary, June 6, 1913.

In more recent times Jubilee has been proclaimed several times. Most memorable of all is the Jubilee of the Holy Year 1899, proclaimed by Leo XIII, Bull Properante ad exitum, May 11, 1899.

In the Jubilee of the holy year, or greater Jubilee, while it is being celebrated at Rome, not in the following year in which the Jubilee is extended to the whole world, there are suspended at Rome and outside Rome for the whole year all other indulgences of the Apostolic See, both plenary and particular, granted for the living, but not those which are granted for the dead. Indeed all indulgences, even those which otherwise were not applicable to the dead, can be applied to them in this year. Sacred Congregation of Indulgences, December 16, 1749; Benedict XIV, Constitution Inter praeteritos, § 24; Constitution Cum nos, May 17, 1749. Cf. the Invitation of the Cardinal Vicar of the City, 1900.

From the suspension of indulgences for the living are excepted: 1. indulgences for the dying; 2. indulgences for the prayer Angelus; 3. indulgences for the visitation of the Most Blessed Sacrament solemnly exposed; 4. indulgences for those who accompany the Most Blessed Sacrament when it is carried to the sick; 5. all indulgences which are granted by someone other than the Pope, by Legates a latere, Nuncios, Archbishops, Bishops. Benedict XIV, Brief Cum nos. But the indulgence of the papal blessing remains suspended, which Archbishops, Bishops, etc., give twice in the year. Clement XIII, Constitution Inexhaustum, September 3, 1762. Nevertheless in the Jubilee Constitution Quod Pontificum of Leo XIII, September 30, 1899, those indulgences remained intact "which Bishops are accustomed to bestow in the use of pontificals, or in imparting a blessing, or in another customary form."

Likewise, but outside Rome, faculties granted by the Holy See are suspended: of absolving from reserved cases and censures, of commuting vows, and of dispensing in irregularities and impediments, but not other faculties. Benedict XIV, Brief Cum nos, §§ 3-4; Constitution Inter praeteritos, § 32; Constitution Convocatis, §§ 55-56. But the faculty granted to Bishops by Trent, sess. 24, chap. Liceat, 6, de Ref., is excepted, and also other faculties which they enjoy by common law, or by special indult, in particular cases for determined persons. The same exception is to be made for faculties granted to regular prelates in favor of their subjects. Also intact remain the faculties of the Holy Office, of missionaries and ministers who have been deputed by the same Holy Office or by the Sacred Congregation de Propaganda Fide, and other faculties granted by the Sacred Penitentiary to missionaries to be exercised in mission places and on occasion of them. Benedict XIV, Brief Cum nos, § 3; Sacred Penitentiary, 1875; Acta Sanctae Sedis, vol. 8, p. 486.

But since the same conditions of this suspension are not always observed, attention likewise must always be paid to the tenor of the Bull of Jubilee. L., book 6, nn. 535-536. For the Jubilee of the holy year 1900 the Sacred Penitentiary declared, December 21, 1899, that the suspension of faculties "does not extend to those penitents who, at the time of Confession, in the judgment of the Ordinary or confessor, cannot here and now go to the City without grave inconvenience." And on December 26, 1899, the same Sacred Penitentiary declared that that suspension does not extend to faculties granted to Ordinaries for the external forum.

Now this suspension of indulgences and faculties outside Rome, while the Jubilee is being celebrated at Rome, has this purpose: that the faithful may be invited to go to Rome. Benedict XIV, Constitution Inter praeteritos, § 17. Nevertheless many who cannot come to Rome can still gain the Jubilee in their own place of habitation, namely nuns, anchorites, the aged and infirm, and those detained in prisons. Leo XIII, Constitution Aeterni Pastoris, October 24, 1899. Those who have gained the Jubilee of the holy year at Rome can still gain the Jubilee when it is afterwards extended to the whole world. Monitore Ecclesiastico, vol. 11, p. 467, vol. 12, p. 315 ff.; Acta Sanctae Sedis, vol. 33, p. 219 ff.; E.M.

1368 What is required for gaining Jubilee? It is necessary to have the intention of gaining Jubilee, virtual or at least habitual. Moreover the prescribed works must be exactly fulfilled, and they cannot be commuted without the express faculty of the Supreme Pontiff. This faculty the Pontiff ordinarily grants to confessors for those impeded. Laymann, book 5, tract 8, chap. 8, n. 12.

In the general lesser Jubilee, the following works are regularly enjoined: fasting, alms, visitation of churches, with pious prayer according to the intention of the Supreme Pontiff, Confession, Communion. In the general greater Jubilee the prescribed works are: Confession, Communion, visitation of churches. Benedict XIV, Brief Inter praeteritos, December 3, 1749, for the Jubilee of the holy year; L., book 6, n. 536. For a particular Jubilee attention must be paid to the tenor of the Indult granted. Cf. Benedict XIV, Constitution In suprema, November 20, 1744, and Constitution Nullis verbis, February 20, 1745.

Works already owed from some other obligation cannot serve for gaining Jubilee, unless this is granted by the Supreme Pontiff. Benedict XIV, Encyclical Inter praeteritos, § 53; L., book 6, nn. 536, 538. They can be fulfilled in whatever order, as one wishes. Nevertheless it is necessary that one be in the state of grace when he fulfills the last one. Benedict XIV, Encyclical Inter praeteritos, §§ 73, 77. There is no obligation of completing the same works in one and the same week. Sacred Penitentiary, March 16, 1865; Acta Sanctae Sedis, vol. 1, p. 176.

They can be fulfilled in one's own diocese, or in another diocese, conforming oneself to the prescriptions of the Ordinary of the place. Sacred Congregation of Indulgences, November 28, 1759; Acta Sanctae Sedis, vol. 8, p. 486, vol. 18, p. 334. Likewise someone can perform Confession and Communion in a foreign diocese, and the other works in his own, again conforming himself to the prescriptions of the Ordinary of the place. Sacred Penitentiary, 1875; January 15, 1886; Acta Sanctae Sedis, vol. 8, p. 486, vol. 18, p. 334. If Jubilee is prolonged for those traveling by sea, they can gain the Jubilee after their return to their homeland, by fulfilling the prescribed works, or gain it when they have arrived at some place of station. Sacred Penitentiary, 1875; Acta Sanctae Sedis, vol. 8, p. 485; L., n. 538. E.M.

1369 What of Confession and Communion? For gaining Jubilee, Confession is necessary even for those who do not have consciousness of grave sin. Nevertheless absolution is not necessary, unless it is prescribed in the Bull of Jubilee. In this Confession of Jubilee also, the confessor must impose a sacramental penance. Benedict XIV, Constitution Convocatis, §§ 46, 64, 65; Sacred Congregation of Indulgences, May 6, 1852.

If, after Confession has been performed and before the other works have been fulfilled, someone falls into grave sin, he must confess again in order to gain Jubilee, and it does not suffice that he be contrite. Benedict XIV, Constitution Convocatis, § 47; Inter praeteritos, § 79. Nevertheless the other works already fulfilled are not to be repeated. Sacred Congregation of Indulgences, November 23, 1759.

Annual Confession from obligation, even if someone approaches Confession twice and then is absolved once, does not suffice for gaining Jubilee without the express faculty of the Supreme Pontiff. The same is to be said of Easter Communion. Both the Confession and the Communion of Jubilee can be made in any church. Sacred Congregation of Indulgences, December 9, 1763; May 10, 1844; Sacred Penitentiary, January 25, 1875; February 26, 1875; February 26, 1879; March 25, 1881; January 15, 1886; Acta Sanctae Sedis, vol. 8, p. 555. Confession can be made on the day preceding the first day of Jubilee, namely if it is made when the ecclesiastical day has already begun, that is, at first vespers of the first day of Jubilee. Benedict XIV, Constitution Inter praeteritos, § 8. E.M.

1370 What of the visitation of a church? The number of visitations and the number of churches which must be visited are indicated by the Bull of Jubilee. When in some place a sufficient number of churches is not had, the Bishop can prescribe the visitation of one or two churches as many times as there are churches to be visited for the acquisition of Jubilee. Sacred Congregation of Indulgences, Decree Urbis et Orbis, March 15, 1852.

For the visitation the Bishop can also designate a public oratory in which Mass is habitually celebrated. Sacred Penitentiary, 1879; March 25, 1881; January 15, 1886; Acta Sanctae Sedis, vol. 11, p. 528, vol. 13, p. 423, vol. 18, p. 334. The Bishop of the diocese can also lessen the number of visitations for those who make them processionally with the chapter, congregations, confraternities, and also with the pastor or another priest designated by him. Sacred Penitentiary, February 26, 1879; March 25, 1881; January 15, 1886; Acta Sanctae Sedis, vol. 11, p. 527, vol. 13, p. 423, vol. 18, p. 333.

In the last Jubilee, on the occasion of the Constantinian feasts, it was said in the Constitution Universus Christifidelibus, March 8, 1913, that outside Rome the church or churches to be visited were to be designated only once by the Ordinary. Therefore, once designated, he could not change them further.

Regulars cannot perform the visitations in their own domestic chapels, nor can regular prelates designate these for their subjects; but they must perform the visitation in the churches prescribed by the Bishop. Regulars who are impeded can in particular obtain commutation from their own confessor. Sacred Penitentiary, 1875; Acta Sanctae Sedis, vol. 8, p. 554; April 24, 1886; December 15, 1886.

Someone who has performed some visitations in his own diocese, if he goes into another diocese, can complete the remaining visitations there, according to the prescription of the Ordinary of the place. Sacred Penitentiary, 1875; January 1886; Acta Sanctae Sedis, vol. 8, p. 486, vol. 18, p. 324; Sacred Penitentiary, June 5, 1901; Monitore Ecclesiastico, vol. 13, p. 202.

When in the Bull of Jubilee four visitations of churches in a day are prescribed, the day is taken either as natural, from midnight to midnight, or as ecclesiastical, from first vespers up to the end of twilight of the following day. "After the visitation of the four Basilicas has been completed on the same natural or ecclesiastical day, immediately, when a new ecclesiastical day begins, a new visitation of the four Basilicas can be begun again by entering again into the Basilica visited last." Sacred Penitentiary, January 31, 1900; February 20, 1900.

From first vespers means from the hour, namely, at which vespers are recited publicly or in choir, or at which according to custom they can be recited, or at which vespers begin according to approved authors, namely at about the second hour after noon. Benedict XIV, Inter praeteritos, § 3, n. 13; Sacred Penitentiary, January 25, 1875; February 20, 1900; Acta Sanctae Sedis, vol. 8, p. 266, vol. 32, p. 512; Raccolta, p. XXII; Theodore of the Holy Spirit, de Indulgentiis, II, p. 74; Martinucci, Manuale Ecclesiasticorum.

When several visitations of churches are to be made and nothing is prescribed as to time, then all the visitations can be made either on the same day or on different days. Sacred Penitentiary, 1879; March 25, 1881; January 15, 1886; Acta Sanctae Sedis, vol. 11, p. 528, vol. 13, p. 423, vol. 18, p. 334.

Several visitations to be made cannot be fulfilled by remaining longer in the church; rather, it is necessary to go out and enter again, although someone may enter again immediately afterwards. And when there was a great concourse of people, the visitation would be fulfilled even outside the church, by uniting oneself with the whole people. Sacred Penitentiary, January 25, 1875; Acta Sanctae Sedis, vol. 8, pp. 268, 485; Theodore of the Holy Spirit, de Iubilaeo, chap. VI, § 1, n. 3.

The prayers to be recited in visitations of this kind according to the intention of the Supreme Pontiff must be vocal, and they can be any prayers, since they are not determined. According to the common opinion it suffices to recite five Pater, Ave, Gloria. Benedict XIV, Constitution Convocatis, § 51; Constitution Inter praeteritos, § 83.

One who in the City, or on the very journey to Rome for gaining the Jubilee, is seized by mortal illness or is prevented by another legitimate cause, can gain the Jubilee by Confession and Communion with the due dispositions. Benedict XIV, Constitution Inter praeteritos, § 14; Bull Properante ad exitum of Leo XIII, May 11, 1899; L., book 6, nn. 536-537; E.M.

1371 What of the fast of Jubilee? For gaining Jubilee the fast must be observed, even by those who by the law of the Church are not bound to fasting, or who for a legitimate cause are dispensed from the law of fasting or from abstinence. If someone is legitimately impeded, he must obtain commutation from the confessor.

But one who has obtained from the confessor, for a just cause, the faculty of eating flesh-meat during the Jubilee fast could not at the same meal also eat fish. This permission granted by the confessor of eating flesh-meat cannot be extended to the evening collation, unless the confessor, having the due faculty, judges that someone ought to be dispensed altogether from the fast. But one who, by legitimate permission, can eat eggs and milk-foods can also eat fish at the same meal. Sacred Congregation of Indulgences, July 10, 1869; Sacred Penitentiary, February 26, 1879; March 25, 1881; Acta Sanctae Sedis, vol. 11, p. 527, vol. 13, p. 422; Benedict XIV, Letter to the Archbishop of Compostela, June 10, 1745.

The fast prescribed in Jubilee is the ecclesiastical fast, according as it is observed by the law of the Church. Therefore the evening collation and the morning morsel are permitted, besides the one meal. But the use of flesh-meat is prohibited, and in Lent also the use of milk-foods, if that still has force. St. Thomas, II-II, q. 147, a. 8, ad 3; Sacred Penitentiary, January 20 and April 28, 1865; Acta Sanctae Sedis, vol. 1, pp. 174-175.

And if outside the time of Lent a stricter fast is expressly prescribed, then a double abstinence from flesh-meat and from milk-foods must be observed, even outside the time of Lent, notwithstanding an Indult, Privilege, or general custom permitting milk-foods or even flesh-meat on days of fasting and of precept of the Church. Sacred Penitentiary, January 16, 1886; February 26, 1879; March 4, 1879; March 31, 1879; March 25, 1881; August 31, 1881; Acta Sanctae Sedis, vol. 11, p. 527, vol. 13, pp. 422-423, vol. 18, p. 333.

If the Bull of Jubilee designates the days on which the fast is to be observed, the designated time is to be observed, and the fast is valid for gaining Jubilee, although at the designated time the fast falls on one to be observed by precept. But if the Bull of Jubilee does not designate the time of the fast, the fast cannot be made on the same day on which, from another source, there is a fast to be observed by precept of the Church, unless this is expressly conceded in the Indult of Jubilee, or is permitted by a special concession. Sacred Penitentiary, July 2, 1881; January 15, 1886; April 10, 1886; L., book 6, n. 537.

If three fasts are prescribed on Wednesday, Friday, and Saturday, almost all readily agree that these three fasts are to be fulfilled in the same week, since they are prescribed after the manner of the fasts of the Ember Days. Cf. Sacred Congregation of Indulgences, July 10, 1869. E.M.

1372 What of almsgiving? Alms can be given by oneself and by another, provided that if it is given by another, one's own consent and intention are added. And thus the father of a family can give alms for himself, for his wife, for his children, for his servants. The superior of a convent or monastery can give alms for the whole convent or monastery, etc.

If nothing is prescribed, any alms suffices for the rich and for the poor. But if alms proportioned to one's fortune are prescribed, then indeed that which suffices for the poor does not suffice for the rich. Theodore of the Holy Spirit, I, p. 323; L., book 6, n. 538; La-Croix, nn. 1428, 1430; Laymann, chap. 8, n. 12; E.M.

1373 What of the faculty of confessors for commuting the imposed works? Confessors can, for a just cause, commute the imposed works of Jubilee into other pious works which are not already owed, and therefore into others almost equal. Confession and Communion, and likewise prayers according to the intention of the Supreme Pontiff, when they are separated from the visitation of the church, are excepted from this commutation. But for children who have not yet been admitted to First Communion, commutation into another pious work at the judgment of the confessor is permitted. Benedict XIV, Constitution Inter praeteritos, §§ 53, 80; Constitution Convocatis, § 48.

One who without his own fault, from whatever cause, was impeded from approaching Communion can also obtain a delay from his own confessor. Thus commonly. Bouvier, Opusculum de Indulgentiis et Iubilaeo, chap. 3, § 4; Gury, n. 1066; Ballerini-Palmieri, Opus Morale, 3rd ed., vol. 5, n. 817.

A commutation of this kind seems to be made in Confession, cf. n. 1365, unless something else is declared, as in the Jubilee of the year 1865. Benedict XIV, Constitution Convocatis, § 25; Constitution Inter praeteritos, § 63; Leo XIII, January 30, 1886; Sacred Penitentiary, March 16, 1865; Acta Sanctae Sedis, vol. 1, p. 176; L., book 6, n. 534, 15th. But if the Jubilee can be gained several times, then also for a legitimate cause the prescribed works can be commuted several times. Sacred Penitentiary, July 2, 1881; March 18, 1886; Acta Sanctae Sedis, vol. 18, p. 512.

Nevertheless in the Jubilee of the Holy Year 1900 the contrary was declared by the same Sacred Penitentiary, February 20 and May 10, 1900; Acta Sanctae Sedis, vol. 12, p. 637, vol. 13, p. 64. And at the same time it was declared that although someone cannot obtain several commutations from the confessor, he can nevertheless gain Jubilee again by repeating the works imposed in the first commutation. Sacred Penitentiary, May 10, 1900; Monitore Ecclesiastico, vol. 12, p. 167. E.M.

1374 What of other faculties of confessors? A confessor can absolve anyone from all sins and censures, even those reserved in a special manner to the Supreme Pontiff or to the Bishop, whether occult or public; whether the censures have been imposed by law or by man, with only the absolution of an accomplice and a false accusation of solicitation excepted. Benedict XIV, Constitution Inter praeteritos, §§ 56-61; Constitution Sacramentum Poenitentiae, § 5; Constitution Convocatis, §§ 5-6; Sacred Penitentiary, June 1, 1865; Acta Sanctae Sedis, vol. 8, p. 360; Pius X, Brief Universis, March 8, 1912; Acta Apostolicae Sedis, vol. 5, p. 93.

Nevertheless in the Jubilee of the holy year 1900 a false accusation of solicitation was not excepted. And the absolution of an accomplice was excepted which had been given three times or more. Leo XIII, Bull Quoniam divinae, October 21, 1899.

But this absolution can be given only once, and only in the forum of conscience, after satisfaction has been made to the injured party and scandal repaired, and only in favor of those who wish to gain Jubilee and to fulfill the prescribed works. Benedict XIV, Constitution Inter praeteritos, §§ 62, 86; Sacred Penitentiary, June 1, 1869; January 15, 1886; Acta Sanctae Sedis, vol. 5, p. 33, vol. 18, p. 334; L., book 6, n. 537.

Formerly heresy also was excepted; Benedict XIV, Constitution Convocatis, § 53; Constitution Inter praeteritos, §§ 38, 85; Holy Office, March 23, 1656. But at present heresy also is comprehended, after it has first been retracted and abjured. Sacred Penitentiary, June 1, 1869; January 25, 1875; Acta Sanctae Sedis, vol. 5, p. 32, vol. 8, p. 266.

One who, after he has been absolved from reserved matters or has obtained a commutation of vows, afterwards, with changed will, does not wish to fulfill the imposed works of Jubilee, although he sins, but not gravely according to the common opinion, nevertheless remains absolved from reserved matters and dispensed from the vows. Benedict XIV, Constitution Inter praeteritos, § 86; Constitution Convocatis, § 54; L., book 6, n. 537; Lugo, disp. 20, n. 100; Salmanticenses, chap. 13, n. 57.

Likewise one who has been absolved from reserved matters and dispensed from vows, and who received no absolution or a sacrilegious one, remains absolved from reserved matters and dispensed from vows. St. Alphonsus, book 6, n. 537, indeed denies this. But other grave doctors probably affirm it, and therefore, since the reservation would now be doubtful, it practically ceases. Cf. n. 806; Lugo, disp. 20, nn. 111-113; Benedict XIV, Constitution Inter praeteritos, § 62.

One who during the time of Jubilee has rightly completed Confession, although in it he forgot reserved sins, can afterwards, after the Jubilee, be absolved from those same sins, since he was then at least absolved from the reservation, or acquired a right to absolution. The same is to be said of dispensation from vows. L., book 6, n. 531, 537, q. 4; Ferraris, v. Iubilaeum, art. 2, n. 27; La-Croix, n. 1449.

Likewise the confessor can absolve the penitent from censures and from the reservation of sins, and dispense his vows, although the confessor must defer absolution to him, if nevertheless the penitent fulfills the admonitions of the confessor and performs the other prescribed works of Jubilee, being about to obtain absolution thereafter even after the Jubilee. L., book 6, nn. 535, 537.

If someone, in a Confession made for Jubilee which he has already gained, had no reserved cases, nor vows to be dispensed, he can still once be absolved from reserved matters and be dispensed from vows, if he can again gain Jubilee by again performing the prescribed works. Sacred Penitentiary, January 1, 1873. Hence the same Sacred Penitentiary, June 5, 1901, declared the contrary, having regard to the Constitution Temporis quidem, December 25, 1899, for the extension of the Jubilee of that year, by which the Jubilee could be acquired only once. Monitore Ecclesiastico, vol. 12, p. 489, vol. 13, p. 202.

In the Jubilee of the holy year the indulgence can be obtained several times, the imposed works being repeated; but someone can use the other graces only once. Therefore one who has already once been absolved from reserved sins and censures, and has gained Jubilee, although he afterwards repeats the imposed works in order again to gain Jubilee, cannot any longer be absolved from reserved matters.

But whether he can be absolved again if he has not yet gained Jubilee even once, since he has not yet performed all the imposed works, so that he may gain it at least once: some deny it, from Sacred Congregation of Indulgences, July 10, 1869; Sacred Penitentiary, June 1, 1869; January 25, 1875; January 15, 1886; Acta Sanctae Sedis, vol. 5, p. 32, vol. 8, pp. 267, 359, vol. 18, p. 333; but others affirm it, unless the contrary is expressed in the Bull of Jubilee. When the doubt was proposed: "Whether during the time of the present Jubilee of 1901 it is lawful for confessors to use several times the extraordinary faculties granted to them toward the same penitent, who has not yet fulfilled all the works imposed for gaining the indulgence of Jubilee," the Sacred Penitentiary, January 25, 1901, answered: "In the affirmative." Acta Sanctae Sedis, vol. 33, p. 375. It answered the same on April 3, 1904; Monitore Ecclesiastico, vol. 16, p. 169; D'Annibale, part 3, n. 190, 2nd ed., and part 1, n. 348, 3rd ed. Cf. Benedict XIV, Constitution Convocatis, § 52; Constitution Inter praeteritos, §§ 67, 73, 77, 78, 79, 84, 85; Acta Apostolicae Sedis, vol. 5, p. 279.

During the time of Jubilee, Regulars can, without any permission of their Superiors, confess to any regular or secular confessor approved by the Ordinary of the place, or approved only by his own Prelate; and they can be absolved by him even from cases reserved in their Order. Benedict XIV, Constitution Inter praeteritos, §§ 35-36; Sacred Penitentiary, January 30, 1886.

But nuns can also confess to any confessor, but one approved by the Ordinary of the place for nuns. L., book 6, n. 236; Ferraris, v. Approbatio, art. 2, n. 21. And the Sacred Penitentiary, January 11, 1900, declared: "The benefits of the Bull Aeterni Pastoris (of the Jubilee of the Holy Year) also pertain to nuns professed of simple vows, and it is lawful for them once to choose for themselves a confessor from those simply approved to hear the Confessions of secular persons." "The free choice of confessor, which is granted to regulars and nuns for the effect of the Jubilee, that is, if there is the intention of gaining Jubilee, can be exercised by them several times, until they have completed the works required for Jubilee." Sacred Penitentiary, June 9, 1901, ad 3.

Finally confessors can commute vows, or by commuting dispense vows, even sworn vows and vows reserved to the Apostolic See, except vows of chastity and of religion, and those in favor of a third party, and penal vows or vows preservative from sin; and they can dispense from irregularity arising from violation of censure, but not from others, in which, as in all the rest, the tenor of the Bull of Jubilee is to be attended to. Benedict XIV, Inter praeteritos, § 45; L., book 6, n. 536. And in those matters in which the Bull of Jubilee is not opposed, the rules handed down by Benedict XIV in the same Constitution Inter praeteritos are to be observed. Sacred Congregation of Indulgences, March 15, 1852; Leo XIII, Bull Temporis quidem, December 25, 1899; E.M.

On the Privileged and Gregorian Altar

1375 What is a privileged altar? A privileged altar is an altar to which the Supreme Pontiff has annexed a plenary indulgence, which, if the mind of the one granting and the use of the power of the keys are considered, would immediately free a soul from all the punishments of Purgatory; but if the effect of application is considered, it is understood as an indulgence whose measure corresponds to the good pleasure and acceptance of divine mercy. Sacred Congregation of Indulgences, July 28, 1840; Benedict XIV, Instruction 56, n. 15.

This indulgence does not differ from other plenary indulgences which are applied to the departed, except insofar as it has a more certain effect. For, according to the common opinion of the doctors, it does not depend on the personal dispositions of the priest, but on the offering of the divine victim, since it is attached solely to the celebration of the divine sacrifice on such an altar. Hence a priest who, from a stipend received, must celebrate at a privileged altar, does not satisfy the obligation undertaken by celebrating at another altar and gaining a plenary indulgence annexed to some pious work or object; but he does satisfy if he enjoys the privilege of a personal privileged altar. Those who make the heroic act of charity have such a privilege. Sacred Congregation of Indulgences, February 13, 1745; February 22, 1847; May 2, 1852.

For a privileged altar is one thing local, another personal, according as the privilege adheres either to a determined altar or to a person, in whatever altar he celebrates, whether privileged or not, whether fixed or portable. Sacred Congregation of Indulgences, March 15, 1852; March 20, 1846.

1376 What are the required conditions for a local privileged altar? It is necessary that the church or oratory in which it is present be blessed; it is not required that they be consecrated. But it is necessary that the altar be fixed, that is, that it cannot be moved from the place. Therefore, to establish the quality of a fixed altar, it suffices that in the middle of a stable and immovable altar, although not consecrated, there be placed a consecrated stone, even one that is movable. It suffices that the altar be wooden, by no means fastened to the wall, with a stone consecrated in the middle of the mensa, and specially dedicated to some Saint.

The indulgence is granted to the fixed altar itself, not to the movable consecrated stone, which can be substituted one for another as necessity or opportunity requires. Nor can the aforesaid indulgence be transferred from one fixed altar to another fixed altar in the same church or oratory without a special faculty. And the indulgence is lost even if the fixed altar itself is transferred from one church to another; but not at all if it is transferred from one place to another in the same church, while nevertheless remaining under the same invocation; or if because of age it is constructed anew, or is repaired as to the greater part, provided it is constructed again under the same title or invocation. Sacred Congregation of Indulgences, April 22, 1752; January 30, 1760; November 17, 1764; December 15, 1841; April 24, 1843; March 20, 1846; March 26, 1867; September 27, 1843; September 16, 1723; June 27, 1836; April 24, 1843; July 15, 1902.

1377 What are the conditions required for gaining the indulgence of a privileged altar? 1. The indulgence of a privileged altar cannot be separated from the application or fruit of the sacrifice of the Mass. Sacred Congregation of Indulgences, August 25, 1897.


	It is necessary to apply the Mass for the same soul for whom the Mass is celebrated. Holy Office, July 8, 1846; Sacred Congregation of Indulgences, January 31, 1848; December 18, 1885.



	The indulgence cannot be applied except to one soul only, although someone celebrates Mass for several. Sacred Congregation of Indulgences, July 28, 1840; February 29, 1864; June 19, 1880; December 19, 1885; Acta Sanctae Sedis, vol. 13, p. 139, vol. 18, p. 340.



	On days not impeded, the Mass of Requiem had to be read. Sacred Congregation of Indulgences, April 11, 1840; February 22, 1847. On other days impeded by reason of the rite, one gained the indulgence by reading another Mass corresponding to the day. And this was valid also if someone did not read the Mass of Requiem by reason of the exposition of the Most Blessed Sacrament, whether of the station of the church or of another solemnity. Sacred Congregation of Indulgences, April 11, 1840; April 22, 1847; June 30, 1760; November 27, 1764; February 29, 1864, etc. But now from the Decree of the Holy Office, February 19, 1913, "for gaining the indulgence of a privileged altar, in the future there is no longer required, under pain of nullity, that a Mass of Requiem, or of a Feria or Vigil, be celebrated with the prayer proper for the departed; nevertheless this is laudably done, when it is lawful and fitting, by reason of piety toward the departed."





1378 Note. When someone celebrates Mass at a privileged altar for some departed person, the Mass is of itself privileged, and it is not necessary that either the one offering the alms or the priest intend to apply the privilege. For an explicit intention of application is not required; an implicit one suffices. But when someone celebrates for several departed persons, if he does not explicitly apply the privilege to one determined soul, the aforesaid privilege does not thereby become useless. For then it is applied either to some soul as it shall please God, or to all, not fully to all, but partially to each. Sacred Congregation of Indulgences, March 5, 1855; June 19, 1880; Acta Sanctae Sedis, vol. 13, p. 141.

A Mass of the departed is to be celebrated only in black vestments: violet vestments cannot be used except in the case in which, on November 2, the sacrament of the Most Holy Eucharist is exposed for the public adoration of the faithful for the solemn Prayer of the Forty Hours. Sacred Congregation of Rites, June 27, 1868, General Decree.

A priest who has celebrated Mass for a departed person at a privileged altar, and has applied to him the indulgence of the privileged altar, can on the same day, by force of the sacred Communion performed in the sacrifice, gain another plenary indulgence for himself or for the souls of Purgatory; indeed he can gain several plenary indulgences for the souls of Purgatory, if sacred Communion is prescribed for gaining them. Sacred Congregation of Indulgences, May 10, 1844. E.M.

1379 What of Gregorian Masses and the Gregorian altar? When a monk named Justus had died, St. Gregory pitied his state, because he had confessed that he had gravely offended the rule. Hence St. Gregory called another monk and said to him: Go therefore from this present day and for thirty continuous days offer the sacrifice for him; take care that no day be omitted on which the saving Victim is not offered for his absolution.

From this fact flowed the use of Masses which are named from St. Gregory, and which have special efficacy from the intercession of St. Gregory and from the particular destination of the Church.

But Gregorian Masses and the Gregorian altar are distinguished. The Gregorian altar is the altar of St. Gregory, on the Caelian Hill, in the City, which also is specially efficacious for the liberation of a soul from Purgatory when Mass has been celebrated upon it. And this same efficacy is also had by other Gregorian altars ad instar from a special concession of the Church.

A privileged altar is not to be confused with a Gregorian altar. A privileged altar has its effect for freeing a soul from the punishments of Purgatory from the use of the power of the keys. But a Gregorian altar has a special title to divine acceptance, namely the mediation of St. Gregory and the particular destination of the Church; but a concession of a plenary indulgence for Gregorian altars is not established. Sacred Congregation of Indulgences, August 24, 1888; Acta Sanctae Sedis, vol. 1, p. 254 ff.

Hence the confidence by which the faithful hold that the celebration of Mass at the altar of St. Gregory, in his church on the Caelian Hill, is specially efficacious, from the good pleasure and acceptance of divine mercy, for the liberation of a soul from the punishments of Purgatory, is pious and rational, and the practice of celebrating these same Masses is approved in the Church. The same is to be said of Gregorian altars ad instar. Likewise the confidence by which the faithful hold that the celebration of thirty Masses, which are commonly called Gregorian, is specially efficacious, from the good pleasure and acceptance of divine mercy, for the liberation of a soul from the punishments of Purgatory, is pious and rational, and the practice of celebrating these same Masses is approved in the Church. Sacred Congregation of Indulgences, March 15, 1884; Acta Sanctae Sedis, vol. 16, p. 508 ff. E.M.

The privilege of a Gregorian Altar was granted to the high altar, dedicated to Saints Benedict and Scholastica, of the Benedictine Crypt at Monte Cassino. Pius X, Brief Archicoenobium Casinense, February 10, 1913.

Gregorian Masses are to be celebrated on thirty continuous days, and laudably as Requiem Masses, when they can be celebrated.

It is not necessary that the aforesaid thirty continuous Masses, without any interruption, be celebrated by the same priest and at the same altar, although they must be applied for one and the same soul, whose liberation is implored. Sacred Congregation of Indulgences, January 14, 1889. "Decree, December 11, 1912. The following doubts were presented concerning the thirty Masses which are called Gregorian, and also concerning the Altars, both of the church of St. Gregory on the Caelian Hill of the City and those existing elsewhere, which after the likeness of that one are called Gregorian:

I. Whether it is necessary that the thirty Masses which are called Gregorian be celebrated on thirty continuous days without interruption? And insofar as affirmative:

II. Whether in the case a priest satisfies who on the same day, twice or three times, either by himself, for example on the day of the Nativity of the Lord, or through others, resumes the celebration, so that all the Masses are celebrated within the space of thirty days? And insofar as negative:

III. Whether the same priest is bound to substitute another for himself who will celebrate some Mass of the tricenary?

IV. Whether someone satisfies the obligation of seeing to a Gregorian tricenary if he commits thirty Gregorian Masses, distributed to several priests, to be celebrated on the same day or within the space of a few days, for the said intention?

V. Whether on days occurring in the tricenary, on which a Mass of Requiem is permitted by the rubrics, it must itself be read in order to satisfy the burden of the Gregorian tricenary?

VI. Whether the Altar of St. Gregory on the Caelian Hill in Rome is truly and properly privileged?

VII. What conditions are required for obtaining the privilege of a Gregorian Altar ad instar?

VIII. Whether a personal privilege of a Gregorian Altar ad instar is granted? And insofar as negative:

IX. What is to be said of concessions of a personal Gregorian Altar perhaps already made?

Response. To I: In the affirmative, as in the decisions of the Sacred Congregation of Indulgences, January 14, 1889.

To II: In the negative. To III: In the affirmative. To IV: In the negative. To V: In the negative; nevertheless it can laudably be read, by reason of piety toward the departed, on days on which it is lawful and fitting. To VI: In the affirmative, according to the Rescript from the audience of His Holiness, dated February 18, 1752. To VII: Henceforth Gregorian Altars are not to be granted. To VIII: In the negative. To IX: Let them be considered as mere concessions of a simply privileged personal Altar."

1380 What of the heroic act of charity with regard to the privileged altar? A personal indult of a privileged altar on each day of the year, as also the faculty of applying to the departed all indulgences granted and to be granted for the living, has been granted for the heroic act of charity toward the souls of Purgatory. Sacred Congregation of Indulgences, Decree Urbis et Orbis, November 20, 1854.

This act consists in this: that one of Christ's faithful, either using some formula or only mentally, offers to God for the souls of Purgatory all satisfactory works which he himself will perform as long as he lives, and all indulgences which he can gain, and also all suffrages which in any way can come to him after death. Sacred Congregation of Indulgences, December 18, 1885.

But an heroic act of this kind does not prevent someone from satisfying the obligations which he has, and from offering suffrages for this or that soul. The heroic act of charity can be revoked. Sacred Congregation of Indulgences, February 20, 1907; Acta Sanctae Sedis, vol. 40, p. 370 ff. E.M.

Principal Other Indulgences

1381 The Stations of the nurturing City. The Stations at Rome are those sacred places distinguished by relics of the Saints, which the faithful are accustomed to visit for gaining the indulgences which are determined for the appointed days. Sacred Congregation of Indulgences, July 9, 1777. The days are found in the Roman Missal. And Regulars who have the privilege that, by visiting the churches of their own Order, they may gain the indulgences of the Stations, acquire them on the aforesaid days noted in the Roman Missal, and not also on others. Sacred Congregation of Indulgences, March 7, 1678. The indulgences of the Stations of the nurturing City are contained in the Rescript of the Sacred Congregation of Indulgences, July 9, 1777, February 28, 1827.

1382 Portiuncula. This is a plenary indulgence which those who visit churches of the Order of St. Francis gain toties quoties on August 2, from first vespers, from noon, by praying for some time in them, confessing sins, and approaching Communion, although in other churches, and on the vigil, indeed even on July 31 and 30. This indulgence in the church of St. Mary of the Angels near Assisi is not suspended during the Jubilee of the holy year.

It was granted that Christ's faithful could gain this indulgence also in other churches. And the concessions made have been prolonged without a day. Likewise provision for new concessions, also without a day, is committed to the respective Ordinaries, who can also, in place of August 2, establish the Sunday next following for gaining the aforesaid indulgence. Holy Office, May 26, 1911; Acta Apostolicae Sedis, vol. 3, p. 234.

1383 Scapular. Those wearing the scapular of the Blessed Virgin Mary of Mount Carmel are piously believed to be preserved from eternal fire. Moreover they enjoy the Sabbatine privilege: that the Blessed Virgin frees those wearing it, on the Saturday after their death, from the punishments of Purgatory.

Soldiers can be aggregated to the confraternity of the Holy Scapular of the Blessed Virgin Mary of Mount Carmel, and gain its indulgences and graces, provided they impose upon themselves the aforesaid scapular already previously duly blessed, and also pour forth some prayers to the Blessed Virgin Mary. Pius X, January 4, 1908.

In place of a scapular, for gaining the respective indulgences, not excepting the Sabbatine privilege, there can be worn a medal of metal, around the neck or otherwise decently upon one's person. On the front side it must bear Our Lord Jesus Christ showing His Most Sacred Heart, and on the reverse the Blessed Virgin Mary. It must be blessed with as many distinct blessings as there are imposed scapulars, by a single sign of the cross, by any priest who has the respective ordinary or delegated faculty of blessing scapulars.

But it is not necessary that someone already be enrolled in the Scapulars; rather he can be enrolled afterwards. Also several medals can be blessed together, which the faithful have together in some assembly, by one sign of the cross, for each scapular. Holy Office, June 4, 1913.

1384 Indulgences of Confraternities are acquired from the day of admission. Admissions to pious Confraternities made without the inscription of names and their transmission have been sanated. And His Holiness "declared that, while the obligation in conscience of inscribing and transmitting the names remains firm, according to the decrees and other prescriptions of the Holy See, the faithful, by the very fact that they are admitted by one legitimately deputed, are to be considered duly enrolled for this effect only: that they may be able to gain indulgences and become participants in other spiritual graces, even if their names, from whatever cause, have not been entered in the register of the sodality." Sacred Congregation of Indulgences, April 23, 1914; Acta Apostolicae Sedis, vol. 6, p. 308.

1385 Way of the Cross. The indulgences for the pious exercise of the Way of the Cross are those which someone would obtain if he personally visited the stations of the Way of the Cross in Jerusalem.

For acquiring the indulgences of the Way of the Cross, its legitimate erection is required, made by one having such faculty, either from the Holy See or from the Minister General of the Friars Minor. The aforesaid faculty must be given in writing for validity. The Friars Minor can erect them, namely either the superior of the place or another of his subjects by his commission.

Regularly it can be erected in churches and public or private oratories, and by special indult it can also be erected outside churches or oratories. The written consent of the pastor and of the superior of the church, religious house, or other pious place where the erection is to be made is required. But the consent of the pastor is not necessary if the place is exempt from him by law or in fact. Likewise the written consent of the Ordinary of the place is required for validity, unless it is a question of churches and houses of Regulars.

Fourteen crosses for the fourteen Stations are to be blessed, as is had in the Appendix of the Roman Ritual; and a document of the erection is to be drawn up and is to be preserved in the episcopal archive or in the archive of the place in which the erection was made.

According to the decrees of January 30, 1839, and November 23, 1878, the indulgences of this most holy exercise are annexed only to the crosses. Hence, according to the ancient and received practice, the crosses must stand out completely and conspicuously above the painted tablets. Sacred Congregation of Indulgences, March 27, 1901, Congregation of Priests of the Heart of Jesus.

For gaining the indulgences, only this is required: to go from one station to another, meditating on the Passion of Our Lord Jesus Christ, insofar as this is possible from the multitude of the faithful and the narrowness of the place. Sacred Congregation of Indulgences, February 20, 1841.

Those who are legitimately impeded from visiting the stations of the Way of the Cross can gain their indulgences by reciting fourteen Pater, Ave, and Gloria, and at the end five Pater, Ave, Gloria in memory of the Holy Wounds of Christ, and finally one Pater, Ave, and Gloria according to the mind of the Supreme Pontiff, while at the same time holding in the hand a Crucifix blessed by some Superior of the Friars Minor, or by another Priest who has obtained this special faculty from the Holy See. E.M.

Besides the indulgences which are acquired by going through the regularly erected Stations, or, when there is a just impediment, by shorter prayers before a Crucifix blessed by the Friars Minor, all other concessions are revoked, and by name those which regard the beads called beads of the Way of the Cross. Holy Office, July 24, 1912.

1386 Crosses called "from Missions." By Decree of the Holy Office, August 13, 1913, all preceding Indults and Privileges having been revoked, uniform indulgences were established for Crosses which are called "from Missions." Acta Apostolicae Sedis, vol. 5, p. 429.

1387 Indulgences and privileges annexed to the Exposition of the Most Blessed Sacrament. Cf. Acta Apostolicae Sedis, vol. 6, p. 74 ff.

1388 Apostolic Indulgences. The indulgences which the Supreme Pontiff is accustomed to annex to objects presented to him by the faithful are only those which are called Apostolic, and which are contained in the list edited by the Sacred Congregation of Indulgences. Holy Office, June 2, 1913; Acta Apostolicae Sedis, vol. 5, p. 305.

The indulgences which His Holiness Our Lord Benedict XV imparts by the blessing of devotional objects. Cf. Acta Apostolicae Sedis, vol. 6, p. 503 ff.

Warnings. In order that someone may be able to gain the indulgences which the Supreme Pontiff Benedict XV imparts to all Christ's faithful of either sex who retain one of the beads, rosaries, crosses, crucifixes, small statues, and medals blessed by His Holiness, it is required:


	That Christ's faithful wear on their own person one of the objects mentioned.



	But if this is not done, it is required that they keep it in their own room, or in another decent place of their dwelling, and devoutly recite before it the prescribed prayers.



	Printed images, painted images, and likewise crosses, crucifixes, small statues, and medals made of tin, lead, or any other fragile or consumable material, are excluded from the concession of the apostolic blessing.



	Images must represent Saints who have either already been canonized in the customary form, or have been entered in duly approved martyrologies.





The indulgences which the Supreme Pontiff is accustomed to annex to various pious objects are only those which are enumerated in the list edited by the Sacred Congregation of Indulgences, unless the Supreme Pontiff himself expressly declares otherwise. Sacred Congregation of Indulgences, June 12, 1913; Acta Apostolicae Sedis, vol. 5, p. 305.

1389 Plenary indulgence toties quoties on November 2. "On November 2 of any year, Christ's faithful, having confessed and been refreshed by Holy Communion, as often as they visit some church or public or semipublic oratory to give suffrage to the departed, and there pray according to the mind of the Supreme Pontiff, so often can gain a plenary indulgence, to profit only the souls subject to expiatory flames." Holy Office, June 25, 1914; Acta Apostolicae Sedis, vol. 6, p. 378.

1390 Apostolic Blessing in the article of death. The faculty of imparting the Apostolic Blessing, with a plenary indulgence in the article of death, is granted to all Bishops who request it. Bishops can subdelegate it to other Priests. It is to be imparted to all the sick who request it, even to children not yet admitted to First Communion, when they are constituted in danger of death.

The formula prescribed by Benedict XIV is to be used, and it is found in the Roman Ritual. It is necessary that the sick person have received the Sacraments of Penance and Eucharist; but if this cannot be done, it suffices that, at least contrite in heart, he devoutly invoke the Name of Jesus, and receive death from the hand of the Lord with an even and willing soul.

The sick person does not gain this indulgence unless he is in the true article of death and consequently dies. Therefore this indulgence can be acquired only once and is to be given only once by the Priest, even if someone received it in the state of mortal sin or afterwards fell back into mortal sin. It will be enough that before death the aforesaid sick person duly fulfill the required conditions for gaining that indulgence. It can be repeated only if the sick person recovers and falls into a new danger of death. E.M.


Appendix


On Priestly and Religious Vocation

To nn. 246, 255, 256. "Monsignor,

By reason of the dissensions which have arisen on the occasion of the twofold work of Canon Joseph Lahitton on The Priestly Vocation, and of the importance of the doctrinal question raised there, Our Most Holy Father Pope Pius X has deigned to appoint a special Commission of Eminent Cardinals.

This Commission, after maturely examining the arguments in favor of one and the other thesis, pronounced, in its plenary meeting of last June 20, the following judgment:

"The work of the distinguished man, Canon Joseph Lahitton, whose title is La Vocation Sacerdotale, is in no way to be reproved; indeed, insofar as it maintains: 1. that no one ever has any right to ordination antecedently to the free election of the Bishop; 2. that the condition which, on the part of the one to be ordained, must be attended to, and which is called priestly vocation, by no means consists, at least necessarily and by ordinary law, in some internal aspiration of the subject or invitations of the Holy Spirit to entering the priesthood; 3. but on the contrary, that nothing more is required in the one to be ordained, so that he may be rightly called by the Bishop, than a right intention together with suitability, placed in those gifts of grace and nature, and approved through that probity of life and sufficiency of doctrine, which make a founded hope that he will rightly undertake the duties of the priesthood and be able to observe its obligations holily: it is to be praised exceedingly."

His Holiness Pius X, in the audience of June 26, fully approved the decision of the Most Eminent Fathers, and he charges me to give notice of it to Your Excellency, who will kindly communicate it to the one concerned, Canon Joseph Lahitton, and have it inserted in full in the Semaine Religieuse of the Diocese..." Rome, July 2, 1912. R. Cardinal Merry del Val.

For rightly embracing the religious state, besides the general invitation made to all, a special divine vocation is required. This same divine vocation also is necessary for embracing the priestly state. Matthew 19:11.

Now this divine vocation is had by supernatural internal illuminations of the intellect and inspirations of the will, by which someone judges such a state to be suitable, useful, or even in some way necessary for himself in order to attain holiness of life and eternal salvation, and conceives and constantly fosters the desire of embracing this state. St. Thomas, II-II, q. 189, a. 10, ad 1.

And this will, since it is a will of the end, is that right and efficacious intention which is altogether necessary for actually embracing the priestly and religious state.

But the aforesaid judgment of the intellect and rational aspiration of the will, proceeding from special divine providence, can be had in various ways. St. Ignatius of Loyola, Spiritual Exercises, on Election. Moreover this divine vocation is shown by various signs. For it is together with aptitude, both internal and external, for the aforesaid state.

But it must be recognized by legitimate Superiors through positive proof, and must be held ratified for its effect, after an examination duly made beforehand concerning the divine vocation itself. And this legitimate admission or election fully and adequately constitutes the divine vocation. Roman Catechism, on Orders, n. 3.

Wherefore, according to the common opinion of St. Alphonsus, a cleric who up to this point has been in shameful sin, whether relapsing or customary, although he has sincere sorrow for his sins and the purpose of not sinning thereafter, and can be absolved, nevertheless cannot be admitted to sacred orders unless beforehand, from other indications, he gives morally certain hope of himself, that he will live constantly in holy chastity. St. Alphonsus, book 6, n. 64 ff.


	The question concerning divine vocation to the ecclesiastical state has been debated, and various opinions of authors are found. There are those who place it in legitimate admission to sacred orders made by ecclesiastical superiors. There are those who place it in an inclination and a certain attraction which someone experiences in himself toward the priesthood. Others are content with the simple will of ascending to the priesthood or of embracing the religious state, together with the will then of carrying out the obligations of the same state. Others place it in aptitude for the ecclesiastical state. Others establish it in the various ways by which the will and purpose of embracing the ecclesiastical state is had. Finally, others deny that any divine vocation is necessary, since it is free to all to embrace any state whatever.






	What is to be thought of these various opinions is shown sufficiently and more than sufficiently by the Decision of the Most Eminent Fathers and by the proposed thesis, which looks at divine vocation taken adequately and completely, and which we shall soon try to declare and demonstrate. Let it only be permitted to note beforehand that, in our very humble opinion, a special vocation of God to the state of the counsels, such as the religious state is and also the priestly state, can in no way be denied. And this is established from the very Decision of the Most Eminent Fathers related at the beginning, and from the declaration and demonstration of the proposed thesis, which was publicly defended in the Academy of Moral Theology held in the Pontifical Gregorian University on May 24, 1912, with His Eminence Cardinal Casimiro Gennari presiding, who publicly approved and praised it in most ample words. And that thesis in reality is nothing but a certain explanation and declaration of that Decision, although it preceded it in time.



	Certainly in the aforesaid Decision of the Most Eminent Fathers it is asserted that, antecedently to the free election of the Bishop, as regards priestly ordination a right intention is required together with suitability for the aforesaid state. But this right intention, or will of embracing the ecclesiastical or religious state, together with suitability for it, is precisely that which constitutes divine vocation, since that intention and will is from God.





Hence Pius X, in the Catechism published at Rome by his command in the year 1913, n. 404, to this question: "Would one who entered the Priesthood without vocation do wrong?" gives this answer, which, like the question, altogether supposes a prior vocation to the Priesthood: "One who entered the Priesthood without vocation would do very great wrong, because etc." And in the same Catechism, n. 405, to this other question: "What duties do the faithful have toward those called to Orders?" this answer is added: "The faithful have the duty of leaving to their children and dependents full liberty to follow the vocation, etc." Therefore, in order that someone rightly enter the Priesthood, he must have a prior vocation to it, namely a DIVINE VOCATION. And this as regards the priestly state.


	As regards the religious state, in the Norms of the Sacred Congregation of Bishops and Regulars, approved in General Congregation on June 28, 1901, and which constitute the law in force in the Church for Institutes of simple vows, article 56 asserts that divine vocation is altogether required, and in the first place, for admitting someone into the Institute: "The conditions required in those to be received are: first of all, A TRUE VOCATION PROCEEDING FROM A SUPERNATURAL END." Behold that RIGHT INTENTION, or DIVINE VOCATION.






	Other things being omitted, the stated assertion is confirmed from innumerable documents, especially of the Supreme Pontiff Pius X, and from the Constitutions continually approved by the Sacred Congregation of Bishops and Regulars and now by the Congregation on Religious. Pius X, Constitution Susceptum inde, March 25, 1914, says: "The perpetual care of the Church, that unworthy or not sufficiently suitable ministers be kept away from the Priesthood; the constant solicitude of the same, that those who have been approved AND CALLED BY GOD may be prepared for it in such a way that, etc."



"Let the Bishops promote..., as the Tridentine prescribes, according to the necessity of the dioceses; and in promoting in this way they will be able to choose only those who are truly suitable, sending away those who would show inclinations contrary to the priestly vocation, chief among them lack of discipline, and that which generates it, pride of mind." Pius X, Encyclical Letter Pieni l'animo, July 28, 1906.

And the same Supreme Pontiff Pius X wrote to the Master General of the Order of Preachers on August 4, 1913: "Let the Prelates of the Order take complete care that they do not hastily, nor in groups, admit young men concerning whom it is uncertain whether by divine breath they choose that most holy manner of life." Is this not a divine vocation prerequired for rightly embracing the priestly and ecclesiastical state? Cf. the first Supplement to the 4th and 5th ed. of the Institutiones Theologiae Moralis, and 4th ed. of the Enchiridion Morale, 3rd ed., p. 62 ff.

Likewise Pius X, writing to the same Father General of the Dominicans on May 7, 1907, expressed himself thus: "The Chapter Fathers will understand how important is the enlightened choice of young novices, and their gradual formation. If it is true that Vocation comes from God, it is no less true that God deigns to make use of second causes to effect the designs of His eternal wisdom."

Likewise by a chirograph dated June 1, 1914, concerning the Canossian Virgins to be educated for their sacred missions, the Supreme Pontiff Pius X established that "a certain house be established for educating and forming, for so great a task and burden, those Canossian virgins who, God calling, shall have willed to undertake it." Acta Apostolicae Sedis, vol. 6, p. 341.

And by an autograph of January 28, 1912, to the students of the Seminary of Reggio, in Emilia, Pius X prays God that "they may show most certain proofs of the divine vocation to the priestly state... through piety, discipline, and study."


	Benedict XIV, de Synodo, book 11, chap. 2, n. 12, likewise prescribes that clerics who cannot be received in the Seminary be taught "with what gifts and virtues those who desire worthily to approach the ministry of the sanctuary ought to be furnished; what are the true indications of an ecclesiastical vocation; what manner of life, etc." And n. 16: "nor let any be admitted into the clergy except those who are recognized as both deserving and endowed with the required qualities, and, so far as it is permitted to man to judge concerning interior things, called by divine vocation to ecclesiastical ministries."






	The spiritual director in Seminaries will give suitable admonitions to the students, especially as regards priestly vocation. Confessors of Seminaries must impose the obligation of withdrawing from the ecclesiastical state on those who would show that they are not called to it. And to the higher courses none are to be admitted except those young men who have given signs of vocation to the ecclesiastical state. Articles 54, 56, 86 of the Norms for the educational and disciplinary ordering of Seminaries in Italy, Sacred Congregation of Bishops and Regulars, January 18, 1908, which the Supreme Pontiff Pius X ordered to be observed and put into execution by all whom it concerns.



It is decreed that one is to be kept from sacred orders "who does not present certain signs of vocation, or does not seem furnished with the qualities required for the ecclesiastical state." Sacred Consistorial Congregation, Decree Vetuit S. Tridentina Synodus, December 22, 1905.

The Sacred Congregation on Religious, Decree of January 1, 1911, established several things as regards lay brothers for promoting in them with more earnest care the holy purpose of vocation. Acta Apostolicae Sedis, vol. 3, p. 30. And it also established several things for Religious bound to military service, lest they lose the gift of holy vocation. Acta Apostolicae Sedis, vol. 3, p. 37. And again, in the Decree of September 7, 1909, concerning certain persons not to be admitted into Religious Families, it begins thus: "Although the Church of Christ is affected with spiritual joy when the faithful, by mature deliberation and right intention, embrace the state of perfection in Religious Families, nevertheless solicitous of quality rather than number, she has so regulated entrance into the Novitiate and profession of vows, that she decreed that only those be admitted to observe the evangelical counsels in religious houses who would give proofs of divine vocation." Acta Apostolicae Sedis, vol. 1, p. 709.

And coherently with the Norms, in article 8 of the Constitutions of the Sisters Reparatrixes of the Most Sacred Heart of Jesus, which very recently were definitively approved by the Sacred Congregation on Religious, as in others, it is established: "No persons shall be admitted into the Institute of the Sisters Reparatrixes unless they have a true supernatural vocation."

Nor is the following Decree of the Holy Office to be passed over in silence, which openly presupposes and affirms a prior divine vocation to the ecclesiastical state.

"DECREE. Sodalities established for promoting and assisting ecclesiastical vocations are enriched with spiritual graces. Certainly most provident God is present to His holy Church, that He may send laborers into the harvest at the opportune time; but He does not disdain that His faithful very often undertake to be cooperators in a mission of this kind. He is indeed the author of the most pious counsel by which many Sodalities have arisen throughout the world for fostering, protecting, and assisting ecclesiastical vocations... All and each of the sodalities whose principal and immediate end is to promote ecclesiastical vocations and to help them by suitable means..." Holy Office, May 28, 1913; Acta Apostolicae Sedis, vol. 5, p. 236 ff.




	The Most Reverend Bishop John Régine, Bishop of the Diocese of Newcastle, in his Pastoral Letter for the Lent of the present year 1915, p. 7, says that bad priests are present in the clergy because "some, NOT CALLED, entered the sanctuary by the window as a thief and robber."



And the Most Reverend Bishop of Arezzo, John Volpi, in his Pastoral Letter of the year 1914, distinguishing between internal and external vocation, says that this latter is the authentic and official vocation, but that for it an internal divine vocation is altogether presupposed, either from divine revelation, or from some extraordinary motion of the Holy Spirit, or from one's own free supernatural election, namely made in the spirit of faith and with the help of ordinary grace; and this purpose indeed must often be renewed, so that finally in effect it may really attain the end. "It is enough that the vocation arise from an intention, which is the fruit of a deliberation and of an election proceeding from our free will, which never excludes grace, of course, but instead always supposes it." Pp. 8, 18, 19, 28, 30.

And the same Most Reverend Bishop of Arezzo, loc. cit., p. 15, says: An efficacious means for having good priests is to ordain only truly good priests, because these "will work with great zeal in rightly cultivating the souls of young boys, and by such a means they will cause the seed, that is, the natural and supernatural predispositions, of the divine vocation to unfold in a good number of them... in contrast with a priest who is not good, who... because he has never experienced in himself so sublime a vocation, or has not corresponded to it, is unfit to discern it, to nourish it, to develop it in others."

Moreover the praised Bishop of Arezzo excellently insists in his Pastoral Letter on this preparation of young men of good disposition for the priesthood. But how finally will young men be able to arrive at the priesthood without any aspiration to it?

And this aspiration, if it is truly had in them, certainly is not without grace, which is in the supernatural illumination of the intellect and inspiration of the will by the Holy Spirit. "It is God who works in us both to will and to accomplish, according to good will." Philippians 2:13.

See also Monitore Ecclesiastico, vol. 25, p. 125 ff., May 31, 1913; vol. 25, p. 221 ff., July 31, 1913.


	Now the general vocation of all to the state of perfection, and consequently to the religious and priestly state, is established from the very words of Christ, inviting all to follow Him perfectly, by the observance proposed to all not only of the precepts, but also of the evangelical counsels. To all Our Lord Jesus Christ even now says what He said to that young man who from his youth had kept all the commandments: "If thou wilt be perfect, go, sell what thou hast, and give to the poor,... and come, follow me" (Matthew 19:21). The Apostle also repeats to all the invitation of Jesus Christ: "Concerning virgins I have no commandment of the Lord, but I give counsel.... She shall be more blessed if she so remain, according to my counsel" (1 Corinthians 7:25, 40).






	But another special divine vocation is required for embracing the aforesaid state, as is asserted in the first part of the proposed thesis. For, as Our Lord Jesus Christ Himself said to the Pharisees: "Not all take this word, but they to whom it is given" (Matthew 19:11). Not all take it is not said only of intellectual cognition, by which someone judges celibacy to be superior to matrimony, but is said of such an intellectual cognition by which he approves that virginity to be preserved, and by which consequently the will is efficaciously impelled to embrace it.



Therefore, after Christ said, "Not all take this word," He immediately adds: "but they to whom it is given." Therefore a special benefit of God is required, a special gift of God, "but they to whom it is given"; and this gift is a special divine vocation.


	After the Apostle in 1 Corinthians (7:1 ff.) had affirmed matrimony to be good and virginity to be preserved as better, he immediately thereafter says: "Except to each one as the Lord hath divided, each one as God hath called him, so let him walk." And again: "Let every one remain in the vocation in which he was called." And a third time: "In what state every one was called, brethren, in this let him remain with God."



According to the Apostle, not all are called to matrimony, nor all to preserving virginity. Nor likewise are all called to the religious state, to the priesthood, and to the apostolate. Therefore if virginity is far more excellent than matrimony, if the religious state excels the secular state, if the priestly state far excels the lay state, then for this and for that there is a special vocation from God, a special grace. If according to the same Apostle "every one hath his proper gift from God, one indeed after this manner, and another after that" (ibid., v. 7), one, as the same Apostle says, "bound to a wife," another "loosed from a wife" (v. 27), one woman "joined in matrimony" (v. 10), another "unmarried and a virgin" (v. 24), is it not a special gift of God that someone fortunately embraces virginity, and more fortunately the priestly and religious state, "having obtained mercy from God, that he may be faithful" (1 Corinthians 7:25), which God in His wisdom grants to some and does not grant to others?


	"Divine vocation," says St. Alphonsus, "is especially necessary for assuming the ecclesiastical state.... However learned, prudent, and holy someone may be, he cannot of himself enter the sanctuary unless first he is called to it by God and is introduced into it by God" (in the work Selva di materie predicabili, chap. 10 of the first part). This divine vocation is interior, as is evident of itself.






	Now who are those to whom this has been given from heaven, or in what does this divine interior vocation consist? The other part of our thesis responds to this second question. This divine interior vocation consists in supernatural internal illuminations of the intellect and inspirations of the will, by which someone judges such a state to be suitable, useful, or even in some way necessary for himself in order to attain holiness of life and eternal salvation, and conceives and constantly fosters the desire of embracing this state; and thus he takes that word, with docile intellect and efficacious will, which not all take. For we are treating of a full and perfect divine vocation, which is brought through to its effect.



	After Christ uttered these words: "Not all take this word, but they to whom it is given," He Himself at once explains to whom it has been given, and how. For He says: "There are eunuchs who were so born from their mother's womb," namely from a defect of nature, and consequently from natural necessity; and therefore that supernatural gift is not to be sought in these. But Christ proceeds, saying: "And there are eunuchs who were made by men," that is, by the violence of others, the malice of others. Therefore neither are these those to whom the heavenly gift of virginity and chastity has been bestowed from above.





And finally Christ added: "And there are eunuchs who have castrated themselves for the kingdom of heaven." To understand this literally would indeed be absurd, just as it would be altogether absurd to understand literally those other words: pluck out thy right eye and cast it from thee... cut off thy right hand and cast it from thee (Matthew 5:29-30), cut off thy foot and cast it from thee (Matthew 18:8). For Christ says: "and there are eunuchs who have castrated themselves for the kingdom of heaven." Physical impotence contributes nothing at all to acquiring the kingdom of heaven for oneself and to preaching the kingdom of heaven to others.

Therefore the eunuchs who have castrated themselves are those who, by judgment of the intellect and by firm or constant purpose of the will, contain themselves, so that they may be free from the care and solicitude of a family and may be able to expend themselves wholly in divine service. For that phrase "for the kingdom of heaven" signifies this: that someone may please God more readily, more surely, and more fully. St. Paul expressly declared this: "He that is without a wife is solicitous for the things that belong to the Lord, how he may please God. But he that is with a wife is solicitous for the things of the world, how he may please his wife, and he is divided; and the unmarried woman and the virgin thinks on the things of the Lord, that she may be holy in body and in spirit; but she that is married thinks on the things of the world, how she may please her husband" (1 Corinthians 7:32 ff.).




	That Christ designates a perpetual state for the whole course of life, and not a passing one for some brief time, the words themselves show clearly: those "who have castrated themselves." For by these words are designated those who are perpetually impotent, and who perpetually by their own will have rendered themselves impotent for marriage. And these are those who, by judgment of reason and by firm purpose of the will with the grace of God, are withdrawn in perpetuity from all marriage. And this is not fully fulfilled except by those who, by the solemn vow of sacred orders or of religious profession, render marriage illicit and invalid for themselves.



Certainly, in order that someone attain this holily in fact, it is altogether necessary that in his mind he consider the excellence and superiority of that state, its suitability, utility, and necessity, for the kingdom of heaven, for acquiring its goods, and that he conceive a constant, firm, efficacious desire for that virginal, religious, priestly state. And these indeed are supernatural illuminations of the intellect, supernatural inspirations of the will, and both the former and the latter are supernatural gifts of God, "to whom it is given."

And this indeed is that right intention required by the Decision of the Most Eminent Fathers, which right intention indeed is certainly a supernatural intention or supernatural will; for intention is an act of the will, before which there precedes a prior cognition of the intellect. Therefore that right intention is contained precisely in the aforesaid illuminations of the intellect and inspirations of the will. But in order that someone truly embrace the ecclesiastical state, it is necessary not only that he conceive that right intention, but also that he foster it constantly. Without this constancy, that right intention will be without effect. And this constant right intention appears still more clearly if it is considered that embracing the priestly and religious state does not happen in an instant, but lasts from first tonsure to priestly ordination, from postulancy to profession.


	The Angelic Doctor, although he does not use the term divine vocation to sacred orders, nevertheless implicitly requires it, by requiring for them, besides knowledge, a holiness that is not common. Knowledge is required, says St. Thomas, "because one receiving order is set over the people to repel ignorance." Excellent holiness is required because, he says, "just as those who receive order are constituted above the people by the grade of order, so also they should be superior in the merit of holiness."



But explicitly, as regards the state of perfection, St. Thomas affirms divine vocation, and indeed as it is proposed in our thesis, namely by affirming divine inspiration, without raising any doubt concerning it; and he uses a still more significant word, namely divine motion. "It must be said," he says, "that when it is said, 'Prove the spirits, whether they are of God,' this has place in those things which are doubtful, whether they are OF THE SPIRIT OF GOD; just as there can be doubt in those who already are in religion whether he who offers himself to religion IS LED BY THE SPIRIT OF GOD, or feignedly. And therefore those who approach must be proved, whether THEY ARE MOVED BY THE DIVINE SPIRIT. But for him who approaches religion there can be no doubt whether the purpose concerning entrance into religion, having arisen in his heart, IS FROM THE SPIRIT OF GOD, whose office it is to lead man into the right land" (II-II, q. 189, a. 10, ad 1).


	Now Our Lord Jesus Christ established in His Church a state of counsels and perfection, or the religious state; likewise He established in His Church a state of counsels and apostolic zeal, or the priestly state, by which priests themselves would more easily and abundantly attain the kingdom of heaven, and would promote the kingdom of heaven among others, by announcing the Gospel among the nations and serving their spiritual good. To this religious and priestly state the same Christ does not oblige all, but only invites and exhorts all, setting before all the excellence and superiority of the religious and priestly state.



Yet most certainly God moves not all, but many, by internal illuminations of the intellect and inspirations of the will, so that they in fact embrace the aforesaid state. And from this also it is that God by His divine providence so distributes His natural and supernatural gifts that those whom He calls to the religious and priestly state are furnished with those gifts which are necessary for this kind of life.

Wherefore in Monitore Ecclesiastico, vol. 24, it is very aptly observed: "Those whom the Lord calls to a state of such holiness, He so disposes and prepares with natural and supernatural graces that they may be found suitable for it. Those whom God chooses for some office He so prepares and disposes that they may be found suitable for it. St. Thomas.

"Nor does He only make them suitable, but He renders their vocation sufficiently knowable, chiefly from that same suitability, Guerra, etc.," namely especially by probity of life and sufficient doctrine. "These two things are altogether required for clerics to be promoted: innocence of life joined with soundness of doctrine." Pius X, Motu Proprio Sacrorum Antistitum, September 1, 1910, par. VII. Cf. also Monitore Ecclesiastico, vol. 24, p. 318 ff.

And this divine motion and divine providence is divine vocation to the religious state, to the ecclesiastical state; it is certainly an internal divine vocation, according to the word of the Apostle.


	And divine vocation, the voice of God calling, is so called by the Sacred Consistorial Congregation itself.



In the Circular Letters of the Sacred Consistorial Congregation dated July 16, 1912, that is, shortly after the praised Decision of the Most Eminent Fathers, concerning the Seminaries of Italy, to the Most Reverend Ordinaries, first the defect is noted in Seminaries of students who aspire to the ecclesiastical state, and then, as regards our matter, the following is had:

"Since by the divine promises it is certain that the Levitical stock will never dry up in Israel, and that divine assistance and vocations to the ecclesiastical state will not be lacking in the Church, even to the consummation of the age, nor will there ever be lacking generous souls who respond to the voice of the Lord even when He calls them to privations and sacrifice: there is no need to lose heart over the present difficulty from which the dioceses suffer. But rather it is fitting to think of the remedy.... Let them seek... young boys of good disposition... inclined toward the things of the Church,... let them cultivate them in piety... so that, if the voice of God should call them, they may be fit and prepared to respond to it and to enter the Seminaries at the proper time."

And afterwards, according to the same Sacred Congregation, due precautions are to be used in admitting them to the Seminary. "Let at least this be required... that they manifest an initial inclination toward the ecclesiastical state.... The mixing of students not called and others called to the ecclesiastical state always proves fatal to the latter, and... causes the loss of many vocations.... As regards the schools, care will be taken that they be internal and for seminarians alone or for aspirants to the ecclesiastical state.... They must have a character and direction proper to themselves, such as is required for aspirants to the Priesthood.... All the students of the gymnasium must compete for the State license.... Exceptions in this regard must be only in very rare cases of advanced age, distinguished piety, and certainty of vocation."

Behold, therefore, divine vocation prerequired not only for admission to the Priesthood, but for admission itself into Seminaries. This divine vocation indeed, according to the same Sacred Consistorial Congregation, is a special divine grace, which is manifested by the aforesaid inclination toward holy things and aspiration to the ecclesiastical state, and therefore is not without some aspiration of the subject or invitations of the Holy Spirit to entering the Priesthood.

And here it must immediately be noted that the aforesaid inclination, which is manifested either from the first years of life or later and is fostered for a longer time, absolutely speaking is not altogether necessary for having a divine vocation, as is asserted in the Letter of the special Commission of Cardinals, and as will soon be clear from the various ways by which divine vocation can be had.

But it is one thing that priestly vocation does not require this inclination, from a certain internal almost continuous aspiration of the subject, or from almost continuous invitations of the Holy Spirit, at least necessarily and by ordinary law, as is had in the Declaration of the Most Eminent Fathers cited at the beginning; and it is another thing that, if the aforesaid inclination is had, by an almost continuous internal aspiration of the subject, or by almost continuous invitations of the Holy Spirit to entering the priesthood or the religious state, this is not a divine vocation. Certainly, by the very fact that it is asserted in the Decision of the Cardinalitial Commission that priestly vocation does not consist in it, at least necessarily and by ordinary law, it is implicitly affirmed that nevertheless it is a true priestly vocation, although not necessarily and extraordinarily.

And here, before we declare the aforesaid various modes of divine vocation, certain other very grave words of the Sacred Consistorial Congregation are to be noted, to whose letter the thesis established beforehand altogether corresponds. "The liceal State license," it says, "will not be obligatory for all, but indeed... for those OF WHOSE VOCATION the Ordinaries were not entirely certain." And this certainty certainly is not had as regards those who show themselves inclined to worldly things; on the contrary, it is had as regards those who show themselves inclined to sacred things, to piety, to the worship of God, which St. Jerome very beautifully describes in his Nepotian, still a cleric: "He was solicitous whether the altar was shining, whether the walls were without soot, whether the floors were clean, whether the porter was frequently at the door, whether the veils were always at the entrances, whether the sacristy was clean, whether the vessels were bright, and whether pious solicitude was disposed for all ceremonies; he neglected neither the lesser nor the greater duty." If in the Seminary all the students showed this same most pious inclination, would it not render the Bishop secure concerning their divine vocation?




	Nevertheless God does not move and call all in the same way, as the doctors and teachers of the spiritual life teach. According to the commonly received doctrine handed down by St. Ignatius of Loyola in his Spiritual Exercises (Second Week, on Election), divine power so impels the will of some that all doubt, indeed even the faculty of doubting, has been taken away from the soul so that it does not fail to follow such an impulse, as we read happened to Blessed Paul and Matthew, and to certain others, when Christ called them.



Others God moves and attracts not with so great evidence and certainty, but He allures them by frequent, and often almost continuous, experience of interior consolation or desolation, by which the divine good pleasure concerning the election of this state becomes sufficiently clear and known.

Finally, God so most sweetly moves others that, as though left to their natural faculties, they themselves begin to seek and await the will of God, until the Creator Himself and Our Lord communicates Himself to the soul devoted to Him (Annotation 15). Considering first the end, for what man was born, namely to praise God Our Lord and to save his soul, and desiring this, someone thinks and feels that this more excellent state of life is more useful and necessary for himself, so that by it he may be helped in the service of his Lord and in the salvation of his soul.

The first motion is extraordinary; the second is more ordinary, from a certain supernatural inclination; the third, simply ordinary, is from a prior consideration of the end and of the means to it, yet it is always a supernatural motion. For man cannot conceive heavenly desires by the powers of nature without grace.

Wherefore, since grace is situated in the supernatural illumination of the intellect and inspiration of the will, that third motion also is had, as is said in the proposed thesis, in supernatural illuminations of the intellect and inspirations of the will, by which someone judges such a state to be suitable, useful, and necessary for himself for obtaining holiness of life and the eternal salvation of his soul, and determines himself by a constant and efficacious will to desiring and embracing that same state. But this varied manner of having divine vocation is certainly not the vocation itself. Rather, interior divine vocation is in that supernatural will itself, in whatever way at last it is conceived.


	This supernatural vocation does not exclude natural repugnance, which someone could easily experience. But then, with the grace of God assisting, the will is strengthened to do violence to nature. Likewise the same supernatural vocation does not exclude some natural affection; for grace, accommodating itself to human weakness, not rarely also uses the occasion of some natural advantage which could be had from such a state.



And if the end is not primary, but altogether secondary, subordinated to that end of supernatural good, of greater security of one's own salvation, of promoting divine glory, and of procuring the salvation of souls, then indeed the supernatural determination to embrace the religious and ecclesiastical state is not impeded by this, nor that right intention which must be had in it. Finally, that supernatural vocation which is had from consideration of the end and of the means can well first have its origin from exterior grace, from the counsel of others, from Spiritual Exercises made, from the reading of the lives of the Saints. "For God by His common Providence directs each one through parents, companions, confessors, teachers, and other occasions and second causes, by which it happens that this one devotes himself to matrimony, that one to the priesthood, but freely." Cornelius a Lapide, Commentary on 1 Corinthians 7:7.


	This supernatural will, if it is truly from God and is efficacious, is together with internal and external aptitude for the aforesaid religious and ecclesiastical state. This internal and external aptitude, which is affirmed in the third part of the thesis, consists in those gifts of body and soul, of health and talent, by which someone is fit for fulfilling the obligations and for exercising the offices proper to the aforesaid state.



And among gifts of this kind there is especially numbered that honesty of morals by which someone gives good hope of himself, whether as regards his own sanctification, or as regards the good edification of his neighbor. By this aptitude are also removed all impediments which arise from extrinsic circumstances, as, for example, if someone were held by the obligation of supporting his own parents and of taking care of his own family.

The Letter of the Special Commission of Cardinals very knowingly joins this aptitude with the aforesaid right intention. In this aptitude, divine vocation is present only materially. And from it a sign of true vocation is had; as also from that right intention of seeking not the things which are one's own, but the things which are Jesus Christ's, another sign of true divine vocation is had. Let St. Alphonsus be heard: "For receiving orders divine vocation is required.... But the principal signs are: suitable knowledge,... probity of life... right intention, namely the desire of devoting oneself to divine glory and the salvation of souls." L., book 6, n. 802.


	These things St. Doctor says in the Moral Work. And in another work, Homo Apostolicus, St. Alphonsus likewise altogether distinguishes divine vocation from its signs and indications.



"Concerning the state," he says, Homo Apostolicus, last tract, point 4, nn. 39-40, "to be chosen by some young man, let the Confessor not dare to determine it for him, but only from indications let him take care to persuade him of that state to which he can prudently judge him to be called by God. Especially speaking of those who wish to enter Religion.... Let the Confessor well test the vocation of his penitent, inquiring whether he has any impediment to it from inability, infirm health, poverty of parents?... If the end were worldly... that is not a true vocation.... But if the end is good, and an impediment is absent, the Confessor, nor another, neither ought nor can, without grave fault, impede or dissuade him from the vocation.

"If some young man wished to assume the state of a secular priest, let the Confessor not be easy in agreeing, without long and proved experience of a right end, and of knowledge, or of sufficient capacity. Secular priests indeed have the same, indeed a greater obligation than Religious; and on the other hand they remain in the same dangers of the world. Hence, in order that someone become a good priest in the world, it is necessary that beforehand he have led a very exemplary life, remote from games, from idleness, from wicked companions, and given to prayer and the frequenting of the sacraments."




	Now in order that someone in fact embrace the religious and ecclesiastical state, it does not suffice that he have a divine vocation to it. Since each of those states is a state in the Church, and a state of no ordinary holiness, it is necessary that his vocation be recognized and approved by legitimate Superiors in the Church, and then that he be legitimately admitted and received by them into that state.



	As regards the religious state, the matter is most clearly evident from the previous required information, probations, and examinations which have been established in the Rules of all Religious and in the Norms of the Sacred Congregation of Bishops and Regulars, and now of the Congregation on Religious, and also in the Apostolic Constitutions, especially of Pius IX, which are well known to all. Nor is this matter new in the Church, since it flows from the very nature of the thing.



	In the Rules treated more fully for Cenobites among the works of St. Basil, Migne, vol. 31, cols. 943, 946, Question X, it is said in the Response: "Since the benign God, and the same Our Savior Jesus Christ, proclaims and says: Come to me all you who labor and are burdened, and I will refresh you, it is dangerous to repel those who, by our work, approach the Lord and wish to undergo His sweet yoke and the burden of the precepts, by which we are lifted up to heaven.





"Nevertheless it must not be permitted that anyone come with unwashed feet to the holy teachings; but just as Our Lord Jesus Christ questioned the young man who had approached Him concerning his past life, and when He had learned that it had been rightly lived, commanded him besides to obtain what was lacking for perfection, and then gave him the opportunity of following Him: so certainly also by us the past life of those approaching is to be weighed, and to those who have done anything rightly, more perfect teachings are to be handed down. But those who are converted either from a wicked life, or from an indifferent state pass over to the perfect life situated in the knowledge of God, these it is fitting to scrutinize, namely with what morals they are endowed, whether unstable, whether prone to making judgments....

"For these, besides the fact that they themselves receive no advantage, also become authors of detriment to the rest.... While they are still outside, let us send them away, lest the experiment bring some harm and destruction to the brethren.... But after each one has been declared, by every test being applied, as some vessel useful to the Lord and prepared for every good work by those who can skillfully scrutinize such things, then at last let him be numbered among those who have dedicated themselves to the Lord."




	And as regards sacred orders, the discipline in force in the Church is that each one be ordained by his own Ordinary, who cannot do this unless, after previous testimony of approved persons, there is certainty concerning the sufficiency of knowledge, the honesty of morals of the one to be ordained, and also the absence of any canonical impediment, and concerning his true divine vocation to the ecclesiastical state.



	These and other things, affirmed in the thesis and already explained, the Roman Catechism embraces thus, declaring who are to be considered divinely called to the priesthood and ecclesiastical ministries. "Just as," it says, "our Savior was sent by the Father, and the Apostles and Disciples into the whole world by Christ the Lord, so daily priests, endowed with the same power as they, are sent for the consummation of the Saints, unto the work of ministry, unto the building up of the body of Christ.





"Therefore the burden of this so great office is to be imposed rashly on no one, but only on those who can sustain it by holiness of life, doctrine, faith, and prudence. Nor indeed let anyone take the honor to himself, but he who is called by God as Aaron. But they are said to be called by God who are called by the legitimate ministers of the Church. For those who arrogantly introduce and intrude themselves into this ministry, concerning these it must be said that the Lord understood them when He says, I did not send the prophets, and they ran; and nothing can be more unhappy and miserable than this kind of men, nothing more calamitous to the Church of God." On the Sacrament of Order, n. 3.

Here, as is evident, the Roman Catechism is properly treating of mission, or of divine vocation adequately taken, by which those called by God to exercise the sacred ministry ARE SENT. And note that the Catechism asserts that those are called by God who are called by the legitimate ministers of the Church; that is, not all, but those alone. Those alone, because the election of the Bishop is the condition without which there is no legitimate vocation; but by no means all of those, because the Bishop can well be deceived by the fraud of one not called, or even through his own fault. Therefore those alone are said to be called by God who assume this ministry from legitimate superiors, not by the suffrages of the people, nor by the power of any secular magistrate, nor by their own rashness, as the Council of Trent has it against the Innovators.


	Then, proceeding to explain who are divinely called to the priesthood, who are to be chosen for the priesthood by the ministers of the Church, the Roman Catechism says: To aspire to the priesthood for the sake of gain is sacrilege; to proceed to the priesthood from hope of honors or riches is most pernicious; by the ambition and avarice of those who truly are hirelings, the priesthood is debased. Those alone are "LEGITIMATELY CALLED BY GOD who undertake ecclesiastical duties FOR THE SAKE OF THAT ONE THING, that they may serve the honor of God," loc. cit., n. 4. The priest to be created should be one who is greatly recommended by integrity of life and morals and by fitting knowledge, "because he must hold before others the light of virtue and innocence," loc. cit., nn. 31-32.






	Wherefore rightly and deservedly it is said in the often-praised Letter of the special Commission of Cardinals: "No one ever has any right to ordination antecedently to the free election of the Bishop." Here it must be carefully noted that no one antecedently to the aforesaid election has a right to it, but antecedently to it he must altogether have right intention together with suitability, and the required gifts of probity of life and of approved sufficient doctrine, that is, divine vocation to the ecclesiastical state.



The required suitability and required gifts certainly are not had in some natural inclination to worldly things; and certainly those are not suitable "who positively aspire to the secular state." But on the contrary, suitability and required gifts certainly are had in a certain supernatural inclination to the sacred things of the Church, together with zeal for a holy life and sufficient talent for learning sacred doctrine, as is had in the praised Circular Letters of the Sacred Consistorial Congregation. And suitability, from what has been said, is generally had from a sincere intention and firm will of dedicating oneself to divine worship, to the glory of God, to the salvation of souls, to the salvation of one's own soul. Namely, he is not suitable who lacks divine vocation.

"Let them not be initiated to First Tonsure... concerning whom there is no probable conjecture that they have chosen this kind of life not by deceit to flee secular judgment, but in order to offer faithful worship to God." Council of Trent.

The author of the dissertation which is found in Monitore Ecclesiastico, vol. 27, p. 76, speaking of priestly vocation adequately taken, says: "Ecclesiastical vocation is a sufficient manifestation of the divine will that such a person become His minister. And this manifestation is made by full and certain suitability for the priesthood, opportunity of adding another priest to the clergy, necessity or utility of the Church, and the election of the Bishop." And certainly the chief condition of that suitability is the will and desire of such a state, not the will and desire of worldly things.


	From the very words of the Roman Catechism which have been related, it is evident that each can be called a divine vocation: both the will inspired by God of living for God in this state of counsels and perfection, and the admission or election to it by legitimate Superiors, and at the same time also the mission to exercise the sacred ministry. And in reality, divine vocation, taken adequately and fully, embraces this whole thing. And if a distinction is made between one and the other, and that expression divine vocation is taken more strictly, then indeed in ecclesiastical documents, and almost always among Theologians, it is very often restricted to that supernatural will divinely inspired, "to whom it is given."



As Benedict XIV proclaimed: "those who are called into the portion of the Lord are to be formed from their earliest age to piety and integrity of morals" (Encyclical Letter Ubi primum, December 3, 1740, § 2); so Pius IX says: Let no one be admitted to the priesthood unless, from the manner of his past life, he feels that he is called to the priesthood, Rule for the Pio Seminary, June 28, 1853. Leo XIII enjoins that among boys and adolescents there be discerned those to whom God has given a vocation, To the Clergy of France, September 8, 1899.

But Pius X commands: The vocation of the students is to be observed, and is to be nourished with due counsels; those are to be removed from theological studies and repelled from Seminaries who do not show that they are called, who do not show an ecclesiastical vocation, Rule for Seminaries, nn. 30, 54, 56. And in the Catechism of the Roman Province, also prescribed by the Supreme Pontiff Pius X, June 14, 1905, it is said that for embracing the priestly state divine vocation is first of all necessary, to be recognized from one's own suitability for the studies and obligations of this state.

And the same acceptance of divine vocation is often had in the historical Lessons of the Roman Breviary. Thus, for example, in Lesson IV of the Office of St. Fidelis of Sigmaringen, divine vocation is affirmed according as it is set forth in our thesis. For it is said: "When Fidelis had experienced the dangers of the forum, he resolved to enter upon a safer way of eternal salvation, and, enlightened by a heavenly vocation, a little later asked to be enrolled in the Seraphic Order among the Capuchin Friars Minor."

And in Lesson IV of the Office of St. Peter Martyr, it is said of him: "called by the Holy Spirit to a more sublime form of life, he undertook the Institute of the Order of Preachers." And in Lesson V of the Office of St. Bernardine of Siena, his vocation to the Order of St. Francis is narrated thus: "Tried by a grave illness, and after bearing it most patiently for four months, finally restored to health, he began to deliberate about undertaking the institute of religious life; and to prepare the way for himself in this, he rented a little dwelling at the far end of the city, and when he had hidden himself in it, he lived a life most austere in every respect, constantly praying God that He would show what he should follow. Therefore it came about divinely that he chose the Order of Blessed Francis before the rest, in which he excelled in humility, patience, and the other virtues of a religious man."

This certainly was an interior divine vocation. And it was also joined with an external vocation in St. Aloysius Gonzaga, who "was called to the Society of Jesus by a heavenly voice at Madrid." Lesson V of the Roman Breviary. On the feast of the Blessed Martyrs Mark Crisinus and Companions, September 7, Lesson IV says of Mark Crisinus: "When by divine instinct he felt himself impelled to the priesthood, he put on the clerical habit and applied his mind to theological studies." And of his companion in martyrdom it is said in Lesson V: "When he grew up, he felt himself called to enter the Society of Jesus, especially with this intention, that he might come to the aid of his homeland, infected by the heresy of Luther and Calvin and troubled by civil disturbances."

But as regards theologians, it suffices to recall to memory the very question which they commonly treat: namely, whether someone who omits to follow a divine vocation sins gravely and is in a bad state. St. Alphonsus, book 4, n. 78; book 6, n. 785.


	But assumption to sacred orders, made by legitimate authority, is called election in the Roman Pontifical, as can be seen in the rite of ordination of a subdeacon, deacon, priest, and bishop. In the rite of ordination of a deacon it is said by the Bishop: "With the assistance of the Lord God and Our Savior Jesus Christ, we choose these present subdeacons into the order of the diaconate." And the rite of episcopal consecration is inscribed: "On the Consecration of One Elected Bishop"; and throughout that whole rite, in which there would especially be place for the text which is always brought forward, "He who is called by God as Aaron," the one to be consecrated is never called "called," but always "elected," from the beginning to the end of the consecration in the Pontifical.



And well known is what St. Alphonsus says, book 6, n. 804: "But if divine vocation is necessary for the Priesthood, it will be more necessary for the offices of Bishops and Pastors." But this admission or election made by legitimate ministers of the Church is also well both a vocation and is called a vocation, as we heard from the Roman Catechism. And in the Sacred Scriptures themselves divine election also is called vocation. Christ Himself in John (15:16) says to the Apostles: "You have not chosen me; but I have chosen you." And in Mark (3:13-14) it is said: "And going up into a mountain, He called unto Him whom He willed; and they came to Him, and He made that twelve should be with Him, and that He might send them to preach."




	Nor indeed is it to be passed over in silence that the word vocation is found in the Roman Pontifical also in the prior meaning. In the Ordination of a Subdeacon the Bishop says: "Let us pray God and Our Lord, most dear brethren, that upon these His servants, whom He has deigned to call to the office of the subdiaconate, He may pour forth His blessing and grace." And in the blessing and consecration of Virgins the word inspiration also is found. For the Bishop thus asks a blessing from God upon the garments of the virgins: "that they may keep, with Thee protecting, the habit of blessed chastity which, with Thee inspiring, they receive."



Nor finally is the word of constant purpose lacking in the Pontifical. For in the ordination already mentioned of a subdeacon, the Bishop thus addresses those to be ordained: "While there is time, consider; and, if it pleases you to persevere in the holy purpose, in the name of the Lord come here."


	Since these things are so, it is evident that although admission and election to the religious and ecclesiastical state is well and can also be called vocation, nevertheless, precisely taken, it is neither vocation adequately considered, nor is it divine interior vocation formally accepted, but it is external, authentic, official vocation, as the Most Reverend Bishop of Arezzo well says, which altogether presupposes the former.



And thus St. Thomas, in I-II, q. 108, a. 4, ad 1, asserts that the evangelical counsels are not expedient except for him "WHOSE AFFECTION IS INCLINED TO THESE THINGS. And therefore the Lord, when proposing the evangelical counsels, always makes mention of the suitability of men for the observance of the counsels." And II-II, q. 189, a. 1, ad 4, he teaches that no one ought to induce others to enter religion "before they are inwardly urged to this by the Holy Spirit."

But once this internal urging of the Holy Spirit has been had, the same Angelic Doctor, in the same question, article 1, unhesitatingly asserts that "children are bound rather to obey the Father of spirits than parents of the flesh. Hence the Lord reproved the disciple who was unwilling to follow Him because of his father's burial." Therefore the Father of Spirits had already inwardly urged the aforesaid young man. Already before that external vocation of Christ an interior vocation of the Holy Spirit was present. "For vocation," says the same St. Thomas (I-II, q. 113, a. 1, ad 3), "refers to the help of God inwardly moving and exciting the mind."

Nevertheless someone can well fail to follow this vocation. Christ "called not only the innocent young man, but also Matthew the sinner. But Matthew followed Him calling, while the young man did not" (St. Thomas, II-II, q. 189, a. 1, ad 1).




	The teaching of St. Alphonsus is twofold: he asserts, book 6, n. 802, that those who intrude themselves into the sacred ministry without vocation, explored by the aforesaid signs, cannot be excused; and that Bishops who promote those not called to sacred orders are to be reproved. Wherefore, as from St. Thomas...



...so from St. Alphonsus divine vocation is not conferred by the Bishop, but the Bishop is bound altogether to presuppose and verify it. After the prayer of Peter in the midst of the brethren, "Praying they said: Thou, Lord, who knowest the hearts of all men, show which one of these two Thou hast chosen" (Acts 1:15, 24). And in the Ordination of a Subdeacon the Bishop likewise prays: "Holy Lord, Almighty Father, eternal God, deign to bless these Thy servants, whom Thou hast deigned to choose for the office of the Subdiaconate." Roman Pontifical.


	It is pleasing here to relate what His Eminence Cardinal Gasparri has concerning divine vocation to the clerical state, de Ordine, vol. 1, chap. 3, sect. 1, art. 1, n. 110 ff., Paris ed. 1893, p. 64 ff.



"All admit, except those who reject divine providence or the supernatural order, that God, independently of the merits of the creature, chooses some before others for the priestly state... and prepares the same by gifts, whether of body or of soul, suitable for worthily and laudably undertaking the sacred ministries. THIS ACT OF DIVINE SUPERNATURAL PROVIDENCE IS DIVINE VOCATION TO THE CLERICAL STATE.... From what has been said it is evident that one not called by God to the priestly state ought not to receive the priesthood.... On the contrary, it is evident that one called by God ought to embrace the clerical state....

"Except in evident cases, no one by his own private judgment, unless rashly, can define that he is not called by God, and much less that he is called by God to sacred orders.... Therefore, for exploring our vocation, we must usually seek counsel from others.... Namely, in the first place it belongs to the Bishop to explore vocation.... The Confessor supplies the place of the Bishop for the internal forum... the rector of the seminary for the external forum....

"Moreover the indications of vocation are sometimes extraordinary.... The ordinary sign of ecclesiastical vocation is indeed a supernatural sense inclining a man to embrace the clerical state, with regard to the glory of God and the salvation of neighbors. For God does not commonly call a man to the clerical state without inwardly inclining him by a certain supernatural aspiration, which is not sensible, and sometimes is resisted by affections contrary to nature, or even by fear, which the grave burden of the priestly ministry impresses upon souls.

"This inclination is necessarily accompanied by ardent charity toward God and toward neighbor on account of God, zeal for sacred studies, care for divine things.... If this constant and strong inclination from a right end is present, with the other affections indicated, and with due knowledge and due holiness, and no other impediment stands in the way, and if finally the Bishop, after making scrutiny, admits the candidate and judges him necessary or useful, divine vocation is morally certain."




	After these things, it ought to seem very easy to all to take the step to proving the last part of the thesis, by which a cleric habituated in shameful sin or another similar sin is excluded from sacred orders as unworthy, unless from grave indications, either of a sufficient experiment already made or of some extraordinary grace, there is moral certitude that he will live holily thereafter, as the holiness of the priestly state demands.



	This last part of the thesis reports the doctrine of St. Alphonsus in his dissertation on this matter, which moral Theologians commonly follow. Nevertheless, there are not lacking those who, on the contrary, opine that such a cleric can at the same time both receive absolution and be admitted to sacred orders. For, they say, if he has sincere sorrow and purpose by which he can be absolved, he can also be promoted to sacred orders, since that purpose contains the will not to relapse into sins and to employ the due means.



	But this reasoning is not right. For to receive absolution it suffices to have sorrow in the present and the purpose of not sinning thereafter; and it is not required that a future relapse into sin, vice, and evil habit not be foreseen. Indeed, in the present, sincere sorrow for committed sins and a sincere purpose of not sinning thereafter can be had, and at the same time a future relapse into sins is foreseen. These things are not mutually incompatible, and they are proved by daily fact itself.








	But for receiving sacred orders, on the contrary, it is necessary that there be some moral certitude that the one to be ordained will live chastely and holily. Concerning those to be initiated with first tonsure, the Council of Trent, sess. 23, chap. 4, de Reform., says that those are not to be initiated with first tonsure "concerning whom there is no probable conjecture that they have chosen this kind of life in order to offer faithful worship to God," but from another human motive.



According to the same Council of Trent, loc. cit., chap. 5, those are not to be promoted to minor orders concerning whose good morals there is no certainty from diligent inquiry made beforehand. But as regards sacred orders, the same Council, loc. cit., chap. 8, first says that the honest morals of those to be ordained must be commendable; and then again, chap. 13, concerning the subdiaconate and diaconate, it expressly says that those are not to be promoted unless they hope, with God as author, that they can keep continence. Finally, chap. 14, concerning the priesthood, it decrees that those are to be assumed who have conducted themselves piously and faithfully... with good testimony of their life; and that these, after diligent examination preceding, be proved suitable, and be so conspicuous in piety and chaste morals that a shining example of good works and counsels of life can be expected from them.




	Now one habituated in shameful sin has not conducted himself piously and faithfully, nor can he have good testimony of life, although here and now he has sincere sorrow for his past life and a purpose for the future; and therefore he certainly cannot be proved suitable for the priesthood after diligent examination preceding. And since he is not conspicuous in piety and chaste morals, a shining example of good works undoubtedly cannot be expected from him.



Only then can there be had concerning him a probable conjecture and rational hope that, with God as author, the virtue of continence and chastity will remain in him, when, as St. Alphonsus has it, either from an experiment already made or from an extraordinary grace of God, he appears now clothed with the new man, who according to God is created in justice and holiness of truth. And in the cited Decision of the Most Eminent Fathers it is said that there is required for sacred ordination, besides sufficiency of knowledge, that probity of life which may make a FOUNDED HOPE that someone will rightly undertake the duties of the priesthood and be able to observe its obligations holily.


	Wherefore, although a confessor cannot oblige a penitent to approach sacred orders (Sacred Penitentiary, August 27, 1829), nevertheless he can and must declare to him the obligation of withdrawing from them if he is unworthy.



Nor indeed is there to be fear that from this it will come about that a sufficient number of ministers will be lacking in the Church of God. For the Angelic Doctor thus refutes this objection: "God never deserts the Church so that there are not found suitable ministers sufficient for the necessity of the people, if worthy men are promoted and unworthy men rejected. And if so many ministers could not be found as there now are, it would be better to have few ministers than many bad ones, as Blessed Clement says" (Supplement, q. 36, a. 4); and Benedict XIV and Pius X also say this to the Archbishop of Caracas.

These things the Supreme Pontiff Pius X wrote very recently to the Archbishop of Caracas; and, addressing the Bishops of that Church, he says these things which regard the Venezuelan Church:

"You will give attention that your Seminaries be such as the Tridentine Synod ordered, that is, dwellings of religion and doctrine, in which clerical youths may be duly instructed for the offices and duties of the priesthood. First of all, therefore, as regards the discipline of morals, let a grave and austere discipline reign there, with you insisting on it; and let the students for sacred things be deeply formed in those virtues which are especially those of a priest: piety, chastity, solicitude for souls, and Christian humility, which moreover is the foundation of the virtues.

"But concerning the plan of studies which ought to flourish in your Seminaries, you can take a model from those things which are the foundation of the other virtues.... Permit Us to inculcate in your ears and souls that most grave word of the Apostle: lay hands hastily on no one. For if, after all the things which pertain to the proper education of students of the Clergy have been procured and prepared, you nevertheless do not take care that you give access to the priesthood only to the worthy, consider that all your labor has been in vain.

"But it is unworthy for a priest to be rude or not sufficiently instructed in doctrine, who ought to instruct others unto salvation; but far more unworthy is one who exercises among the people the teaching of Christian virtues, while he himself sticks in the mud of vices. Therefore know that it will not be lawful for you to admit anyone into sacred orders unless within the enclosures of the Seminary he has completed the legitimate course of studies with praise for diligence. But if someone, although he has done well in studies, nevertheless seems to be of morals not altogether upright, you yourselves understand that it will be a great crime for him to be initiated into sacred things. For it is altogether better that somewhere there be no priest who has care of souls, than that there be one of such a kind who, offending by perversity of life, prepares pest and destruction for the Christian people instead of salvation." Letter Sollicitis nobis, December 8, 1910, Acta Apostolicae Sedis, vol. 4, p. 25.


Constitution of Pius X, *Divino Afflatu*

November 1, 1911.


Reform of the Divine Office

To n. 124.

By the new reform of the Office, at the individual greater and lesser hours the Psalter is recited, so distributed through the various hours and days that from Sunday to Saturday it is recited entire; for this reason a division of the longer psalms into various parts has been made, whether the office is of Sunday and of a feria, or whether it is of Saints. Nevertheless certain more principal Offices of the Lord, of the Blessed Virgin Mary, and of the Saints are excepted, for which the old order is to be observed. But the feasts of Saints retain their proper hymns, chapters, and prayers. Pius X, Constitution Divino afflatu, November 1, 1911; Rubrics to be observed.

The obligation of the Little Office of the Blessed Virgin Mary has been abrogated. Rubrics to be observed, title VII, n. 2.

The obligation of the Office of the Dead has been abrogated. November 2 is excepted, on which one complete Office of the Dead is to be recited, the Office of the Octave of All Saints, or any other office transferred to that day, being omitted. But any other Office, accidentally impeded, even of the first class and a fortiori of inferior rite, cannot be transferred to that day. Only an occurring Office of the first class is admitted, and a Sunday; in which case the Commemoration of the Dead is transferred to the third day, which will be held as the second, if nevertheless it is not similarly impeded. Rubrics to be observed, title XIII, nn. 1-2.

All votive Offices have been abolished. Rubrics to be observed, title VII, n. 1; Sacred Congregation of Rites.

The obligation of the Gradual and Penitential Psalms has been abrogated. Rubrics to be observed, title VII, n. 2. The psalms Miserere and De Profundis are no longer recited at ferial prayers.

Finally, the special rubrics of the Breviary and Missal were adapted to the new dispositions of the Motu Proprio of Pius X concerning feast days and of the Decrees of the Sacred Congregation of Rites, July 24 and 28, 1911, by Decree of the Sacred Congregation of Rites, January 23, 1912; Acta Apostolicae Sedis, vol. 4, p. 57 ff. Afterwards the Offices were ordered in a somewhat new way by the Motu Proprio of Pius X Abhinc duos annos, October 22, 1913, and by the Decree of the Sacred Congregation of Rites, October 28, 1913; Acta Apostolicae Sedis, vol. 5, p. 449 ff., p. 457 ff.

The Ordinary of the Breviary

The Ordinary of the Divine Office is distinguished from the Psalter and precedes the Psalter, distributed entire through the whole week, so that the 150 Psalms are recited in the week. In the Ordinary of the Divine Office is contained the general manner of reciting the Divine Office, together with the due changes for the various Offices to be recited at various times. This Ordinary of the Divine Office is like the Order of Mass, which is had in the Missal, which marks the general order to be kept in any Mass whatever.

The Manner of Reciting the Divine Office

Generally in the recitation of the Divine Office, unless it is of a privileged rite, the psalms with antiphons in all the hours, and the verses at Matins, are to be taken from the Psalter, from the occurring day of the week; but the rest either from the Time, or from the Proper, or from the Common, and the antiphons at Magnificat or Benedictus, as in the Proper or Common.

Offices of Privileged Rite

Offices of the Proper, or of the Common insofar as the Proper is lacking, still retain:

The Vigils of the Nativity of Our Lord Jesus Christ, from Lauds to None, Epiphany, Pentecost; Doubles of the first and second class; Feasts of Our Lord and of the Blessed Virgin Mary;

Feasts of the Angels, of St. John the Baptist, of St. Joseph, of the Holy Apostles; Entire Octaves whose Office is recited;

Sundays within the Octaves of the Nativity, Epiphany, Ascension, Most Holy Body of Christ, and Friday after the Octave of the Ascension, when the office is to be discharged concerning them.

Nevertheless Lauds in these Offices, and the lesser Hours, Prime, Terce, Sext, None, Compline, are taken from Sunday, as in the New Psalter and in the first schema of Lauds. At Prime, in place of Psalm 117, Psalm 53 is said, and the short Lesson is the Chapter of None. The antiphons are proper or from the Common. The rest is as in the Ordinary at Prime and Compline, proper or from the Common in the remaining lesser Hours.

But Lauds on the last three days of Greater Week, which are doubles of the first class, are of the current feria, in the second schema; and on Saturday the Canticle of Ezekiel is said: Ego dixi: In dimidio dierum meorum.

The antiphons of Lauds are repeated in the Hours, because they remain, as before, unchanged. Constitution Divino afflatu, Rubrics, title 1, n. 2.

Offices of Ordinary Rite, or Non-Privileged

The Offices of the occurring day of the week take the ferial Offices, or festive Offices not comprehended in the preceding, which are of the rite of greater or lesser double, semidouble, or simple. The psalms with antiphons are to be recited in all the Hours as in the Psalter.

The versicles before the Lessons of Matins are those which are designated through the year, outside Paschal time, or in Paschal time. The antiphons and psalms of the third Nocturn of Matins on Wednesday, and also the antiphons, psalms, and Canticle of Lauds of each feria, are taken from the first schema. The antiphons of Prime, Terce, Sext, and None are those which are designated through the year or in Paschal time.

From Monday after Low Sunday up to Friday after the Octave of the Ascension, and in all Offices of three Lessons up to and including the Vigil of the Ascension, under one antiphon Alleluia are said the three psalms of each Nocturn in doubles or semidoubles, or the nine psalms of the single Nocturn in other Offices.

Feasts of rite lower than a double of the second class keep proper antiphons and psalms, and versicles of Matins, if they have them and where they have them. But the antiphons of Lauds are not repeated in the lesser Hours.

The whole Office is to be ordered in this way in non-privileged feasts:

In feasts of nine Lessons, at Matins, the Invitatory and Hymn are from the Proper or from the respective Common. The antiphons, psalms, and versicles of the three Nocturns are of the current feria; but on Wednesday the antiphons, psalms, and versicles of the third Nocturn are taken from the first Schema in the office of Saints. The Lessons of the first Nocturn are from the occurring Scripture, with responsories of the Time unless otherwise noted. The Lessons of the second and third Nocturns are as in the Breviary concerning the feast, with responsories from the Common or proper ones. But if in the first Nocturn there are proper Lessons and proper responsories, these are read.

At Lauds, the antiphons with psalms are of the current feria. The Chapter and the rest are from the Proper or respective Common. The antiphons and psalms are as in the first Schema for the office of Saints.

At Prime, the Hymn is as in the Ordinary. The antiphons and psalms are of the current feria; the Chapter is Regi saeculorum; the brief Responsory with Gloria, and the rest as in the Ordinary; at the end the short Lesson is the Chapter of None.

When, in a festive office, the psalms of Sunday are prescribed at Lauds and the Hours, then at Lauds the psalms are in the first place, and at Prime in place of Psalm 117, Confitemini, Psalm 53, Deus in nomine tuo, is said, without the Creed.

At Terce, Sext, and None, the Hymns are as in the Ordinary. The antiphons and psalms are of the current feria. The Chapter and the rest are as in the Proper or respective Common.

At Vespers, the antiphons and psalms are of the current feria. The Chapter and the rest are from the Proper or respective Common.

At Compline, the antiphons and psalms are of the current feria. The rest is as in the Ordinary. Nevertheless attention must be paid whether the preceding Vespers were entire, or at least from the chapter, of another feast or Office which requires psalms and antiphons in Compline from Sunday.

But in feasts of three Lessons, and in the Office of the Blessed Virgin Mary on Saturday, at Matins the Invitatory and Hymn are from the Proper or from the Common. The antiphons and psalms are of the current feria, the versicles and the rest in the first and second Nocturn being omitted, and the psalms with antiphons thus continued up to the versicle of the third Nocturn. The versicle designated for Paschal time is said also in the Office of the Blessed Virgin Mary on Saturday. The first and second Lessons are of the current feria; the third is of the Office or feast, with two joined into one if there are two in the Breviary.

At Lauds and the other Hours, as in the office of nine Lessons. Constitution Divino afflatu, Rubrics, title 1, n. 3 ff.

Both the simple Office and that of St. Mary end at None and therefore lack second Vespers; nevertheless they can have first Vespers, which, together with Compline, are to be ordered as in the ordinary Office of a feast.

The simple Office "has only first Vespers, in which the ferial psalms are said, and from the Chapter it is of the feast, unless an office of nine Lessons concurs with it, because then only a Commemoration is made of it; and its office terminates at None, and nothing further is made of it, nor a commemoration." General Rubrics of the Breviary, title 3, n. 3.

In simple feasts which have at Lauds proper antiphons taken from another feast, as in the second feast of St. Agnes, at Lauds the antiphons and psalms of Lauds of the occurring feria are to be said, and from the Chapter and thereafter it is of the simple feast. Sacred Congregation of Rites, January 26, 1912.

In the Office of St. Mary on Saturday, at Lauds the antiphons and psalms of the occurring Saturday are to be said, and from the Chapter and thereafter it is of St. Mary. Sacred Congregation of Rites, January 26, 1912.

Sunday Offices

The Offices of Sundays are regularly to be retained. Pius X, Motu Proprio Abhinc duos annos, October 23, 1913, I.

From Matins up to Compline all things are as in the Psalter or in the Ordinary.

At Lauds the psalms are taken in the second place from Septuagesima Sunday to Palm Sunday, and then at Prime, in place of the psalm Confitemini, the psalms Dominus regnavit and Iubilate are said.

In first Vespers, the antiphons and psalms are taken from Saturday; but on Sundays of Advent the antiphons are said from the Lauds of the same Sunday, with the psalms from Saturday. Compline after first Vespers is of Saturday.

Ferial Offices

All things are as in the Psalter, unless proper things of the Time are to be said. They are said continuously under one Nocturn; the Lessons are from the occurring Scripture, or proper Homily, or from the preceding Sunday. At Lauds and all the Hours, as in the Psalter or in the Ordinary; the prayer is proper or from the preceding Sunday.

The Office of a feria in Advent, Lent, Ember Days, Vigils, and the first day of Rogations begins from Matins; but on other ferias through the year, the feria begins where the Office of the preceding day ends. Cf. General Rubrics of the Breviary, title 5, n. 2.

Octaves

"Only doubles of the first class which have entire Octaves preserve them. But in these Octaves, excepting privileged ones, the psalms of the current feria are used. But the Octaves of doubles of the second class are celebrated only on the octave day, and indeed with simple rite." Pius X, Motu Proprio Abhinc duos annos, § II, October 23, 1913.

Concerning the Feast of Dedication and Octaves

"

I. Whether the anniversary Feast of the Dedication of all churches of some diocese is to be understood in such a way that, because of the stated Feast, the individual churches celebrate their own proper Dedication?

"

II. Whether Octaves granted by law or from privilege to Feasts occurring from December 19 to December 23 revive, since they are thereafter no longer impeded by the Feast of the Nativity of Our Lord Jesus Christ?

"Response. To I: In the affirmative; namely, so that in individual consecrated churches the Feast of the Dedication of the proper church is kept. To II: In the affirmative." Sacred Congregation of Rites, February 12, 1914.

Translation of Offices

"No translation of feasts which are celebrated in the universal Church, not even perpetual, is to be made, except of doubles of the first and second class." Pius X, Motu Proprio Abhinc duos annos, § IV, October 23, 1913.

Occurrence, Concurrence

Occurrence is had when on the same day two Offices occur; and then from title IV of the Rubrics to be observed, and from the table of occurrence which was drawn up by the Sacred Congregation of Rites, Decree of January 23, 1912, it is to be determined concerning which Office is to be made, and whether nothing is to be had concerning the other, or whether only a commemoration is to be made of it, or whether it is to be placed on another free day.

Occurrence of feasts can be had in two ways: by their accidental translation, or by their perpetual replacement. Rubrics to be observed, titles III-IV.

"The concurrence of an Office is always to be attended to in second Vespers, how the Office is to be ordered with the following day. Therefore, when some Office is said to concur with another, it is understood of the preceding in second Vespers with the following in first." General Rubrics of the Breviary, title XI, n. 1.

The aforesaid ordering of Offices is to be determined according to the table of concurrence drawn up by the Sacred Congregation of Rites in the cited Decree.

Antiphons, Verses, Lessons, Responsories, Te Deum

Antiphons are doubled in greater and lesser doubles, at Matins, Lauds, and Vespers. In Paschal time, at Matins all the psalms of any Nocturn, even ferial, excepting the feasts and octaves of Easter, Ascension, and Pentecost, are said under one antiphon; this in an office of privileged rite is to be taken from the feast, and is the first in each Nocturn; but in an office of ordinary rite it is as noted in the Psalter.

Likewise in Paschal time, at Lauds and Vespers all the psalms, in ordinary, Sunday, and ferial Offices, are said under one antiphon, as in the Psalter. If some Feast has proper antiphons, as for example St. Agatha, St. Elizabeth, etc., then they are to be said together with their psalms at Matins and Vespers; but at Lauds with the psalms of Sunday; and at the lesser Hours the antiphons and psalms of the current feria are said.

On ferias of Advent, during the time from Septuagesima to Easter, on ferias of Ember Days, and on Vigils through the year, the antiphons and psalms at Lauds are said as in the second schema; and likewise at the Nocturn on Wednesday the last three psalms are said in the second place. But at Prime, after the other psalms, the first psalm of Lauds is said, from the first schema. The verse is said of the Time in a ferial office.

Lessons from Scripture have been taken away from the Common in feasts of non-privileged rite. Nevertheless even for these they remain if those feasts occur on days on which Lessons from Sacred Scripture are vacant, or if they are altogether proper Lessons, or at least proper responsories. Rubrics to be observed, title I, n. 4.

Responsories are always proper or from the Common in feasts of whatever rite; but those of the Time are only in the respective Office. In feasts which have proper responsories, proper Lessons or assigned Lessons from the Common are read. Rubrics to be observed, title I, n. 4. "To Lessons from occurring Scripture let responsories of the Time always adhere." Pius X, Motu Proprio Abhinc duos annos, October 23, 1913, § III.

The Te Deum is always said in the Office of Saints, even Simple, or of St. Mary on Saturday; in the Office of Sundays or Ferias it is omitted only when at Matins the ninth or third Responsory is had.

Absolutions

Monday and Thursday: Exaudi Domine. Tuesday and Friday: Ipsius pietas. Wednesday and Saturday: A vinculis.

Saturday in the Office of St. Mary: "By the prayers and merits of blessed Mary ever Virgin, and of all the Saints, may the Lord lead us to the kingdoms of heaven. Amen."

Blessings

I. On ferias when a Homily is read:


	May the evangelical reading be salvation and protection for us. Amen.



	May divine help remain always with us. Amen.



	May the King of Angels lead us to the fellowship of the citizens above. Amen. II. On ferias when a Homily is not read: Monday and Thursday: as in the first Nocturn. Tuesday and Friday: as in the second Nocturn. Wednesday and Saturday: 1. May He bless us who lives and reigns without end. Amen. 2. May divine help remain always with us. Amen.






	May He lead us to the fellowship of the citizens above, as above. III. On feasts of simple Saints: 1. May He bless us, as above.




	May he whose feast we keep, or she whose feast we keep, or they whose feast we keep, intercede for us with the Lord. Amen. 3. May He lead us to the fellowship above. IV. In the Office of St. Mary on Saturday:




	May the Virgin Mary with her loving Child bless us. Amen.



	May the Virgin of virgins herself intercede for us with the Lord. Amen.



	Through the Virgin Mother may the Lord grant us salvation and peace. Amen.





Lauds, Vespers, Prayers

If Lauds are separated from Matins, the Pater and Ave are prefixed to them. In feasts of privileged rite, the psalms at Lauds, the Hours, and Compline are always to be taken from Sunday, as in the Psalter.

"Before Vespers of the Dead, Pater and Ave must be prefixed; and before Matins, Pater, Ave, and Credo, whenever Vespers or Matins of the Dead is recited separately from the Divine Office." Sacred Congregation of Rites, October 25, 1912.

The Prayers at Lauds and Vespers have been modified for Advent, Lent, Passiontide, Ember Days, and Vigils.

Versicles have been added for the Pope and the diocesan Bishop. They are to be recited also by exempt Regulars. Sacred Congregation of Rites, n. 294, ad 6; n. 1333, ad 9; n. 1827, ad 1. The versicle is omitted if the Ordinary of the place is not a Bishop. The psalm De Profundis and Miserere are no longer said in the prayers; but the prayers which are to be said at Lauds and Vespers are said on ferias if the office is made of the current feria, although a commemoration is made of a double or semidouble.

In a ferial Office of Advent, Lent, Passiontide, Ember Days, though not on the Vigils of the Nativity of the Lord, Epiphany, Ascension, and Friday after the Octave of the Ascension, nor on the Vigil and Ember Days of Pentecost, the ferial Prayers are said both at Lauds and at Vespers and at the other Hours, even if a commemoration is to be made of a double or semidouble reduced after the manner of a simple.

The Prayers at Prime and at Compline are recited in semidoubles, even of Sundays, in simples, and on ferias. But they are omitted if in the Offices a commemoration is made of Doubles or Octaves. Cf. Rubrics of the Breviary.

The ferial Prayers and the final Antiphon of the Blessed Virgin Mary are prescribed by the Rubrics to be recited on bent knees only in Choir. Cf. Decree of the Sacred Congregation of Rites, n. 2682, ad 41.

Athanasian Creed, Confiteor, Suffrage

The Athanasian Creed is recited on the feast of the Most Holy Trinity, on Sundays after Epiphany, and on Sundays after Pentecost, unless a double or octave occurs and a commemoration has been made. It is omitted on all greater Sundays and in Paschal time.

The Confiteor is recited only once in the private Office, by one, or by two, or by nuns in choir, by all together, the words vobis, fratres, and tibi Pater; vos fratres, and te, Pater, being omitted. Similarly only once is said: Misereatur... nostri... nostris... nos, and Indulgentiam... nostrorum... nobis.

The Suffrages have been reduced to one. The new Suffrage is recited in simples and semidoubles at Lauds and Vespers. The Suffrage is always omitted during Advent and Passiontide. In Paschal time, from Monday after Low Sunday up to the Vigil of the Ascension, when the Suffrage would have to be said, in its place a Commemoration of the Cross is made, as in the Ordinary.

Outside Paschal time, and excluding days on which any double Office whatever occurs, or one within an octave, or a Sunday on which a simplified double is commemorated, the Suffrage is made. Sacred Congregation of Rites, February 24, 1912.

But the Suffrage of All Saints has no place on the Vigil of All Saints, when the office or commemoration is made of it in a semidouble office. Sacred Congregation of Rites, March 22, 1912.

At the letter N. the name of the Titular of one's own church is said; and the name of the Angels and of St. John the Baptist, if they are titulars, is placed before the name of St. Joseph.

Nothing concerning the Title is to be done in the Suffrage when the church has as its Title some Mystery of the Lord. Sacred Congregation of Rites, March 22, 1912.


Motu Proprio *Abhinc duos annos*

Concerning the divine Offices to be ordered in a new way in some part. Pius PP. X.

"...

I. According to the ancient custom of the Church, let the Offices of Sundays not easily be omitted. Therefore no feast, not even of the Lord, is hereafter to be established to be celebrated on Sundays; nevertheless from these let there be excepted, because of its particular nature, that which occurs from the first to the fifth day of January, which We assign to be kept in honor of the Most Holy Name of Jesus, because of the connection which it has with the mystery of the Circumcision. But feasts to which up to now a Sunday had been attributed, all, except the feast of the Most Holy Trinity, are perpetually to be transferred to another day. But lest perhaps during Lent some one of the Offices of the Sundays be omitted, which are wonderfully made for exciting Christian penance in souls, We promote the second, third, and fourth Sundays of that time to the rank of the first class.

"

II. Since the celebration of Octaves is an impediment to the recitation of the Psalter, so that this may happen more rarely, in the future only doubles of the first class which have entire Octaves are to preserve them; but in these same Octaves, excepting privileged ones, the psalms of the current feria are to be used. But the Octaves of doubles of the second class are to be celebrated only on the octave day, and indeed with simple rite.

"

III. To Lessons from occurring Scripture let Responsories of the Time always adhere.

"

IV. No translation of feasts which are celebrated in the universal Church, not even perpetual, is to be made, except of doubles of the first and second class." October 23, 1913; Acta Apostolicae Sedis, vol. 5, p. 449 ff.


General Decree

On the Motu Proprio Abhinc duos annos.

"Since His Holiness Our Lord Pope Pius X commanded that those things which he decreed by the Motu Proprio Abhinc duos annos on the 23rd day of the present month of October be applied opportunely and aptly by this Sacred Congregation of Rites, according to the vote of the liturgical Commission, this same Sacred Congregation of Rites, obeying the will of His Holiness with due observance, judged that the following things were to be declared and established:

I. Concerning Sundays and Feasts up to now Affixed to Sundays

"


	Sundays exclude the perpetual assignment of any Feast whatever; therefore Feasts both of the universal Church and proper to some place, which up to now have been assigned to Sundays, are to be celebrated on the fixed day of the month on which they are inscribed in the Martyrology, if this is had; otherwise, on the first day on which the Sunday can occur on which up to now they have been celebrated. Nevertheless the following are excepted: a) The Feast of the Most Holy Trinity, which remains assigned to the first Sunday after Pentecost. b) The Feast of the Most Holy Name of Jesus, which will be celebrated by all on the Sunday which occurs from January 2 to 5, and, if such a Sunday has not occurred or has been impeded by a nobler Office, on the second day of the same month. c) The Solemnity of St. Joseph, Spouse of the Blessed Virgin Mary, Confessor and Patron of the universal Church, which will be assigned to the Wednesday occurring before the third Sunday after Easter, and on it will be kept with its entire Octave, the other Feast of St. Joseph on March 19 being reduced to the rite of a Double of the second class. d) The Feast of St. Joachim, to be celebrated fixedly on August 16, with the Feast of St. Hyacinth being transferred from there to the following day, August 17. e) The Anniversary of the Dedication of the Cathedral Church, which, separately from the Anniversary of the Dedication of the other Churches of the Diocese, will be celebrated in the whole Diocese on the anniversary day itself, if it is known; otherwise on another fixed day, at the judgment of the Bishop, after nevertheless hearing the Cathedral Chapter, to be designated once for all. f) The Anniversary of the Dedication of one's own Church, which likewise, if up to now it has been celebrated on its own proper day by the individual churches of the diocese, is to continue to be celebrated on that day. But if in the whole diocese or Institute the Dedication of all Churches of the Diocese has been accustomed to be kept on one day, this, outside the Cathedral Church, can be kept only in consecrated Churches, but not in others, on a day to be designated by the Ordinary, as above, which nevertheless is to be another day than the day assigned for keeping the Dedication of the Cathedral Church. The same things are likewise to be observed concerning the Anniversary of the Dedication of all Churches of some Order or Congregation which up to now has been accustomed to be celebrated on Sunday. g) Feasts of Saints or Blesseds of whom mention is not made in the Martyrology, which nevertheless are to be celebrated, according to the Rubrics, on their natal day, if it is known, provided that another day has not been assigned by Apostolic Letters. h) Feasts which are affixed to certain Sundays after Easter or after Pentecost, which once by the Ordinary, as above, are to be assigned to the more fitting feria within the week immediately preceding.






	Where the external Solemnity of Feasts which up to now were perpetually affixed to some Sunday is celebrated on that same Sunday, of the Solemnity of a Feast of Double of the first class all Masses are permitted, except the Conventual and Parochial, which are always to be said of the Office of the day; but of the Solemnity of a Feast of Double of the second class only one solemn or read Mass is permitted. The external Solemnity of the Most Holy Rosary is excepted, which can be celebrated on the first Sunday of October with all Masses, except the Conventual and Parochial, of the Most Holy Rosary, as was said above concerning Doubles of the first class.



All Masses of these Solemnities celebrated on Sunday are always to be said as on the Feast itself concerning which the solemnity is being held, with the Prayer of the Office of the day and all other things being added which would have to be said if the Feast had fallen on that same Sunday. (1) Nevertheless they are prohibited on all greater Sundays and on other Sundays on which an Office is made nobler than the Feast whose external Solemnity is being performed; but in the case, except in Doubles of the first class of the Lord of the universal Church, in all Masses which otherwise would be permitted of the externally celebrated Solemnity, its Prayer is added under one conclusion with the first. But where there is an obligation of the conventual Mass, in the case another solemn Mass is not permitted; rather, the Prayer of the Feast only externally celebrated can be added, as above, in the Conventual Mass itself.

(1) Hence, for example, if on the third Sunday after Easter one wished to celebrate the external Solemnity of the Patronage of St. Joseph, whose feast is perpetually assigned to the Wednesday preceding the same Sunday, all Masses, except one only, can be said of the aforesaid Feast with commemoration of the Sunday, with its Gospel at the end, the other commemorations of a simplified double or semidouble and of a simple, and other imposed Collects, being omitted, unless they were concerning a grave matter.

Likewise, if on the third Sunday of September one wished to celebrate the external Solemnity of the Blessed Virgin Mary of Sorrows, whose feast is perpetually fixed on the fifteenth day of the same month, only one solemn or read Mass is permitted of the aforesaid Solemnity, with commemoration of the Sunday and of other Saints of a simplified double or semidouble, but not of a Simple if the Mass is sung; only imposed Collects are omitted as above, provided they are not concerning a grave matter.

Note nevertheless that all Masses of these Solemnities celebrated on Sunday are prohibited on all greater Sundays, that is, of the first and second class, for example of Advent, Lent, etc., and on other Sundays on which an Office is made nobler than the Feast whose external Solemnity is being performed; but in the case, except in Doubles of the first class of the Lord of the universal Church, such as Easter, Pentecost, Most Holy Trinity, etc., in all Masses which otherwise would be permitted of the externally celebrated Solemnity, its prayer is added under one conclusion with the first.




	The second, third, and fourth Sundays of Lent, raised to the rank of Sundays of the first class, will hereafter yield to no Feast, not even to a Double of the first class.



But the Sunday which occurs on January 2, 3, or 4, if on it the Feast of the Most Holy Name of Jesus or another Feast of the Lord is not to be celebrated according to the Rubrics, and provided that no commemoration of the Lord Himself is made either occurring or concurring, is commemorated in both Vespers, Lauds, and Mass, by the Antiphons, Verses, and Prayers of the Sunday within the Octave of the Nativity; but concerning it the ninth Lesson of the Homily is not said, nor is the Gospel read at the end of Mass.

But the Office of the Sunday which after Epiphany, with Septuagesima supervening, or after Pentecost, with the twenty-fourth Sunday supervening, must be anticipated, is celebrated on the preceding Saturday with semidouble rite, with all the privileges of a Sunday both in occurrence and in concurrence at first Vespers. All things are said of Saturday, and in first Vespers, of the preceding Friday, except the Prayer, Lessons, Antiphon at Benedictus, and proper Mass; and after None nothing further of the anticipated Sunday.

II. Concerning Octaves




	The Octaves of Easter, Pentecost, Epiphany, the Most Holy Body of Christ, the Nativity of the Lord, and Ascension are privileged; and concerning them, if sometimes the whole Office is not to be made, nevertheless a Commemoration is always made at Lauds, Mass, and Vespers. Their Office is recited entirely as on the Feast day, except those things which are assigned in their own places.



	But in the Office both of a day within the Octave and of the Octave Day of any other Doubles of the first class, even of the Lord, the antiphons and psalms at all the Hours and the Verses of the Nocturns are to be said from the occurring day of the week; and the Lessons of the first Nocturn, unless proper ones are had, or, when Lessons from Scripture are lacking, must be taken from the Feast or from the Common, are said with their Responsories of the Time, as will be said below. But an Octave Day of this kind, even of the Lord, both in occurrence and in concurrence, yields to any Sunday.



	But concerning the Octaves of Doubles of the second class of the universal Church, nothing is made except on the Octave Day, and indeed under simple rite: so that if on it some Double or Semidouble Office occurs, even one replaced or transferred, or a greater Feria or Vigil, only a Commemoration is made of an Octave Day of this kind according to the Rubrics. But occurring Simple Feasts are commemorated in the Office of the Octave Day, to which also the Office of St. Mary on Saturday yields, to be omitted in the case.





The same is observed concerning the Octaves of Doubles of the second class of some Diocese or particular Church, which likewise, unless they wish them to be entirely omitted, will have to be celebrated only on the Octave Day and under simple rite.


	The Octaves of particular Feasts after the day of the Nativity of the Lord are no longer impeded.



	The Lessons of the second and third Nocturns assigned up to now on individual days through the Octaves of Feasts of Double of the second class of the universal Church are to be inserted in the Roman Octavary; but not the Lessons of the first Nocturn, even if proper ones are had.





III. Concerning Responsories of the Time, Lessons from Occurring Scripture, and Other Proper Parts of Offices




	In Offices both of nine and of three Lessons, whenever Lessons are taken from occurring Scripture, the Responsories of the Time are to be used with them; in such a way nevertheless that the Lessons of any Sunday, even if they are replaced within the week and said together with the Lessons of a Feria, always take the Responsories from the first Nocturn of that Sunday itself. But Lessons of a Feria, if they are transferred or anticipated, provided nevertheless that they are not said together with the Lessons of Sunday, take Responsories from the current Feria, to be newly arranged in Ferias of Paschal Time. Nevertheless the following are excepted: a) Lessons from occurring Scripture to be recited within privileged Octaves of the universal Church, which are always said with Responsories of the Octave. b) Lessons from some Beginning of occurring Scripture, which necessarily are to be placed, according to the Rubrics, in Offices having proper Lessons or Lessons assigned from the Common, and which are said with proper Responsories of Offices of this kind if they are had; otherwise with Responsories of the Time, but never from the Common. c) Lessons from Scripture placed on Sundays after Epiphany, which, if they are transferred within the week, are said with Responsories of the current Feria. d) Responsories of Monday within the first Week after Epiphany and of Monday within the first Week after the Octave of Pentecost, which, if they are impeded on their own day, are transferred further, according to their proper Rubrics.






	The Responsories which in the Feasts of St. Lucy, Virgin and Martyr, of Saints John and Paul, Martyrs, and of St. Clement, Pope and Martyr, are had as proper in the first Nocturn, are to be placed in the second Nocturn, in place of the Responsories from the Common; and in the first Nocturn the Lessons from occurring Scripture are to be said with Responsories of the Time.



	Similarly, all things which in the Feast of St. Elizabeth, Queen and Widow, are had as proper, except the Invitatory, Hymns, Lessons of the second Nocturn, Verses at both Vespers and Lauds, Antiphons at Magnificat and at Benedictus, and the Prayer, are to be expunged; and in the first Nocturn likewise Lessons from occurring Scripture are to be said with Responsories of the Time.



	In the Commemoration of All the Faithful Departed, the psalms at Compline and the other lesser Hours are no longer to be taken from the occurring day of the week, but proper ones are to be assigned.





IV. Concerning the Occurrence and Translation of Feasts and Their Concurrence




	Feasts of Doubles of the first and second class, both of the universal Church and proper to some place, impeded even perpetually, any privilege up to now granted to certain Feasts being removed, are to be transferred to the first following day not impeded by any Sunday or by the Vigil of Epiphany, by another Feast of Double of the first or second class, or by Offices excluding Feasts of this kind respectively. The same Feasts, both of the first and of the second class, in second Vespers do not admit a Commemoration of the following day within an Octave, nor of any Simple Office, even if on the next day the whole Office is to be celebrated of them.



	But greater or lesser Double Feasts or Semidouble Feasts which are celebrated in the universal Church, if they have been accidentally or perpetually impeded, are not transferred, but a Commemoration is made of them according to the Rubrics, and the ninth historical Lesson is read. If nevertheless the impeding Feast was a Double of the first class of the Lord of the universal Church, nothing is made of the Feast impeded as above; but if it was another Double of the first class, of the impeded Office only a Commemoration is made at Lauds and in private Masses, and the ninth Lesson is not read.





The same is observed concerning Feasts proper to some Nation, Diocese, Order, or Institute, which likewise, if in some particular Church they have been impeded on their own day, are commemorated or omitted, as above. But proper Feasts of some Nation, Diocese, Order, Institute, or particular Church, which in the whole Nation, Diocese, Order, Institute, or in their particular Church are impeded, if the impediment is accidental, are likewise commemorated or omitted as above; if the impediment is perpetual, they are replaced on the nearest day not impeded by a Double Office, by a Semidouble Feast, by privileged Vigils, and by Octaves of the second order.

But concerning Feasts of this kind, greater or lesser Doubles or Semidoubles, which are impeded perpetually or even accidentally, private Masses can be said at the will of the priest, provided the impeding Office was not a Double of the first or second class, any Sunday, an Octave of the first or second Order, an Octave Day of the third order, a privileged Feria or Vigil. This Mass is said with festive rite, with the second Prayer of the Office of the day and others from Commemorations perhaps occurring. (1)

Feasts which up to now both in the universal Church and in particular places have been celebrated under semidouble rite ad libitum are to be reduced to simple rite, and concerning them a Commemoration is to be made whenever they are impeded, as is done concerning other Simples according to the Rubrics. Nevertheless the Feast of St. Canute yields to the Feast of Saints Marius, etc., Martyrs, and therefore is commemorated in its Office.




	If the secondary Patron of a place, or another proper Saint, has been described in the Calendar with other Saints, he is not to be separated from them; rather, of all together the Feast is celebrated under the rite of greater or lesser Double, or Semidouble, according to the Rubrics, unless it is described in the Calendar under a higher rite.



	When some greater or lesser Double Feast, or Semidouble Feast, occurs on a greater non-privileged Double Octave Day of the same Person, the Office is made of the Feast, under the rite befitting the Octave Day, the Commemoration of the same Octave being omitted or added according to the Rubrics.





(1) Hence, for example, for the Society of Jesus, on February 5, Masses can be said ad libitum either of the Holy Martyrs of the Society of Jesus with commemoration of St. Agatha, or of St. Agatha with commemoration of the Holy Martyrs of the Society of Jesus.

Hence it also follows that if a Regular Priest celebrates in a foreign Church, he can at will say Mass either of the Saint whose feast is being kept in that Church, or of the simplified Saint in the Calendar of that same Church. Wherefore it is not lawful for one of the Society of Jesus celebrating in a foreign Church on February 5 to read ad libitum the Mass of St. Agatha or of the Holy Martyrs of the Society of Jesus, if either is not simplified in the Calendar of the said Church, but only of the Saint whose feast is being kept on the day.

Nevertheless the exception remains firm of the case in which someone about to celebrate in a foreign Church on the feast day of some Saint of semidouble or simple rite in the same Church can celebrate the Mass ad libitum either of the same semidouble or simple Saint, or of the Saint assigned in his own Calendar, and indeed with festive rite. Sacred Congregation of Rites, n. 3892, ad V.

V. Concerning the Reform of Particular Calendars




	But so that all things which are prescribed by this decree may duly be put into execution, individual Ordinaries, even of Regular Orders, and general Moderators of Institutes of any kind which use their own Calendar, are to transmit to the same Sacred Congregation, before the coming month of March of the year 1914, a supplicatory petition according to the Instruction of this Sacred Congregation of Rites of December 12, 1912, published in the Acta Apostolicae Sedis on March 1 of the present year. Those, however, who after the Constitution Divino afflatu was published have already obtained the reform of their own Calendar will receive a new one ex officio from the same Sacred Congregation without any expenses.



	In this reform of Calendars, besides those things which have been disposed above concerning Feasts which up to now were affixed to Sundays, the following norms are to be observed: a) The Anniversary of the Dedication of the Cathedral Church, even where up to now it has been accustomed to be celebrated on a fixed day together with the Dedication of other Churches, is to be celebrated separately, according to the things decreed above concerning those same Anniversaries up to now affixed to a Sunday. b) Proper Feasts, unless something else has been disposed by Apostolic Letters, are to be celebrated on the natal day itself, if it is known; otherwise, they are to be placed on some day which is free in the Calendar. c) Two or three Saints who are comprehended under the same Common, if anywhere they occur on the same day and are to be celebrated under the same rite, are to be kept by one Feast, using those parts of the individual Commons which are assigned for several Saints of the same quality, and contracting the historical Lessons of the third Nocturn, which nevertheless will be submitted to this Sacred Congregation of Rites for approval. The same norm is to be observed for Feasts of the same Common which are to be replaced from prior days. d) The Feasts of St. Bartholomew, Apostle, and St. Louis, King and Confessor, in all and individual Calendars, not excluding the Roman, are to be assigned fixedly to August 24 and 25 respectively, notwithstanding any custom or privilege whatever. But where the external solemnity is celebrated on the 25th and 26th respectively, on those days one sung or read Mass of that Solemnity is permitted, as was established above for Feasts up to now affixed to a Sunday. e) The privilege which some Dioceses or Institutes enjoy, namely of conforming themselves to the Calendar of the Roman Clergy or of some Order or Congregation, and other things of this kind, is entirely abolished.





All these things, reported by the undersigned Secretary of this Sacred Congregation of Rites to our most holy Lord Pope Pius X in the audience of the 26th day of the present month of October, His Holiness deigned to approve and commanded to be observed by all. Moreover, the same His Holiness, consulting the indemnity especially of poor clerics, by Apostolic kindness permits that these, at the prudent judgment of the Bishop, may still be able to use the Breviaries which they presently use, without the addition of a new booklet, provided that, according to the prescription of the Rubrics, they altogether observe the new order of the Psalter. Anything whatsoever to the contrary notwithstanding." Sacred Congregation of Rites, General Decree Cum Sanctissimus Dominus Noster, October 28, 1913; Acta Apostolicae Sedis, vol. 5, p. 457 ff.


Decree Concerning Local Feasts Which Must Be Kept by Religious

To n. 132.

Orders, Congregations, and Institutes enjoying their own Calendar from now on must celebrate only the local Offices of the Dedication and Titular of the cathedral church, and also the more solemn Feasts of the principal Patrons, so that they are no longer bound to Offices granted to some kingdom, province, or diocese; nor to local Offices which had an attached cessation from servile work, but now have it suppressed. Sacred Congregation of Rites, February 28, 1914.


Apostolic Constitution Concerning the Suburbicarian Dioceses

To n. 203.

"Among the acts indeed last in time, but first in weight and usefulness, of Pius X, Supreme Pontiff of most holy memory, one is that which is contained in the Motu Proprio Edita a Nobis of May 5, 1914, concerning the Suburbicarian Dioceses. For a long time that complaint, certainly grave, had been common: that the governance of these dioceses, excepting Velletri and Ostia, was altogether unstable and as it were precarious. For the Cardinals of the Holy Roman Church, obtaining one of them by right of option, since they could always, after dismissing that one, choose another for themselves, it often happened that they had already changed several sees before they arrived at the place of Dean...

...of Dean. How many inconveniences and detriments this frequent change of sees would bring to the care of souls, the Pontiff, according to his vigilance, well observed, and determined to meet the matter directly. Therefore, by that Motu Proprio which we have mentioned, it is sanctioned: "that whatever See each Cardinal Bishop obtained at the beginning, he remain in it even when he has reached the rank of Dean; for then he will join his own diocese with Ostia. Wherefore, the perpetual conjunction of the diocese of Velletri and of Ostia having been dissolved, to which indeed it will happen that it is joined with one or another diocese in the person of the Cardinal Dean, these will be the Suburbicarian sees: Porto and Santa Rufina, Albano, Palestrina, Sabina, Frascati, Velletri." These things Our Predecessor most wisely established.

Now, with the stability of the Cardinal Bishops in each one's own see having been established, and with a law enacted that he who has become Dean does not dismiss the diocese which he holds when assuming Ostia, you would rightly say that sufficient provision has been made for the governance of those dioceses, and that, the cause of the inconvenient condition of things having been removed, the necessity no longer presses so urgently of assigning to the individual dioceses suffragan Bishops who, in the name of the Cardinals, would govern them; concerning which suffragans the same Pius X had decreed four years earlier in the Apostolic Constitution Romanorum Pontificum of April 15, 1910.

There is added that the Suburbicarian Dioceses have such smallness of territory and nearness to the City, and now especially such ease of travel, that each Cardinal residing in the City, although occupied, seems able rightly to govern by himself whichever of them he has received to be governed perpetually. But if it should happen to someone, from health, or from age, or from another cause, that he needs a helper for rightly discharging the office of bishop, it will always be easy for him to seek and obtain this helper or suffragan from the Apostolic See.

Therefore, since Our Predecessor, by the Motu Proprio Edita a Nobis, in that part in which we have brought forward its prescriptions, withdrew the foundation, as it were, from the Apostolic Constitution, and since other reasons also of no light moment have been added to this, We, after employing as counsel several Cardinals of the Holy Roman Church, declaring that Constitution abrogated, release the suburbicarian Cardinal Bishops from the office and burden of choosing suffragans, by which they were bound according to the prescriptions of that same Constitution.

Likewise, whatever was established by the mentioned Motu Proprio concerning annual payments which had to be supplied to the individual suffragans, and concerning all the goods of the suburbicarian churches to be administered jointly by the Office of Spoils at the sacred council of the Propagation of the Faith, these also, as it is fitting that they be abolished, so We declare abolished. But let that be sacred and inviolable which in that same Motu Proprio We said was established by Pius X with singular wisdom: that whatever see each Cardinal Bishop accepted at the beginning, he never change it; and that the Dean, besides that one, assume also Ostia. Finally, each Cardinal Bishop will administer, as before, all the revenues and goods of each of those same churches. Nevertheless We will that every year they take care to render an account of their administration to the economic Office of Spoils, which was spoken of above..." February 1, 1915; Acta Apostolicae Sedis, vol. 7, p. 229 ff.


Obligation of the Constitutions of Religious Institutes

To n. 250.

In the Constitutions or Rules of Religious Institutes, Rules are to be distinguished which in reality are not Constitutions of the Religious Institute, but certain spiritual or ascetical documents which are proposed to Religious so that with every effort they may tend toward perfection and make progress in it, always going from virtue to virtue. The matter is evident: there is no obligation per se of such Rules; and they are to be observed only so that someone may study always to preserve holiness of life and to increase it day by day. Therefore these Rules contain only a general spiritual direction and counsel for all.

But there are other Rules which contain true Constitutions of regular discipline to be observed by all in such an Institute, so that one who violates them can well be punished by the superior, some penance being imposed and altogether to be accepted and fulfilled by the subject. And thus also in Religious Congregations chapters of faults have been instituted. Cf. Norms of the Sacred Congregation on Religious, n. 167 ff.

Although these Rules or Constitutions do not of themselves bind under fault, nevertheless a religious is bound, even by obligation, to observe them by virtue of obedience, namely not always, but sometimes, that is, when its obligation presses either of itself or by accident. Namely, the object of the vow of obedience is only the external execution of the command of the Superior. But the virtue extends even to internal submission, thus rendering obedience perfect. Therefore the virtue of itself obliges one to observe the Rules or Constitutions when, concerning the Rules or Constitutions, a precept of the Superior intervenes: namely, so that then the religious not only executes the command of the Superior, which pertains to the vow of obedience, but also observes the Rules or Constitutions with an obedient and non-resistant will.

Likewise, the virtue of obedience obliges of itself not to despise the Rules and Constitutions. But it obliges by accident by reason of scandal or harm to the Community, which can arise from that non-observance of the Rules and Constitutions. And thus it is clear how the two numbers of the Norms, which at first sight appear to some to be mutually opposed, namely numbers 134 and 320, related below here, are easily reconciled.

But when the obligation of the virtue of obedience does not so press, the religious is still bound to observe the Rules or Constitutions of themselves from the virtue of obedience, not nevertheless by a strict obligation under liability of fault, but from the counsel and direction proposed to him by the will of legitimate Superiors and by mandate of the Church, if the Religious seriously wishes to study Christian perfection and to aspire to true holiness of life, to acquire it, and to increase it. From this also there arises an obligation of observing those Rules and Constitutions, not directly but indirectly, namely from another higher law, that the member be conformed to the whole and provide for the good of the whole.

For by the natural law itself he is held to this; from this, as he is bound always to act honestly, so also from this law he is bound to observe the Rules and Constitutions, insofar as it will not be without sin if he violates them from an end that is not right, if from circumstances his action is disordered, if finally the transgression of the Rules and Constitutions concerns matter contrary to the vows, or to natural or positive law by which he, like others, is bound.

These things having been laid down beforehand, it is easy to see that there is no opposition between the two cited numbers of the Norms.

"N. 134. From the virtue of obedience a Sister is held by the obligation of fulfilling the dispositions of the Constitutions and of Superiors.

"N. 320. The Constitutions of themselves do not oblige under liability of fault.

"Nevertheless a Sister who would transgress the Constitutions from contempt, or in a matter which was contrary either to the vows or to the precepts of God or of the Church, can by no means be excused from fault."


Testimonial Letters of Ordinaries for Those to be Admitted into Religion

To n. 262 bis.

Errata: 262 bis, Note: No one can licitly be admitted to the habit, or to beginning the novitiate, and then to profession, whether in an Institute of men of solemn vows, or in an Institute of men and women of simple vows, but by no means in an Institute of women of solemn vows, without testimonials, etc.

Correct: 262 bis, Note: No one can licitly be admitted to the habit, or to beginning the novitiate, and then to profession, whether in an Institute of men of solemn vows, or in an Institute of men of simple vows, but by no means in an Institute of women of solemn vows and of women of simple vows, without testimonial letters of the Ordinary of origin and of the place in which the postulant has dwelt for more than a year after the completion of his fifteenth year of age, under penalty of deprivation of all offices and of active voice, and of perpetual incapacity for obtaining others in the future.

Sacred Congregation on the State of Regulars, January 25, 1848, by the Decree Romani Pontifices, to be read publicly every year on the first day of January, under penalty of deprivation of office and of active and passive voice, to be incurred ipso facto by Superiors. This Decree cannot be derogated from unless expressly and by name. A dispensation granted to one Institute is not communicable to others. Cf. also the Declarations of the same Sacred Congregation, May 1, 1851; February 25, 1863; Enchiridion Morale, 4th ed., p. 239 ff.

But another Decree is also had of the same Sacred Congregation for Regular Discipline, January 25, 1848, concerning the reception of Novices to the habit and profession, to be observed also under penalty of deprivation of all offices and of active voice, and of perpetual incapacity for obtaining others in the future, and to be read publicly on January 1 and the first Sunday of July, likewise under penalty of deprivation of office and of active and passive voice. Nor can this Decree be derogated from except expressly and by name; and a dispensation granted to one Institute is not communicable to others. Cf. nn. 268, 277 bis.


On Affiliation to Religious Institutes

To n. 303 bis.

Affiliation to a Religious Institute can be twofold. The first affiliation, strictly such, can be had with respect to one Institute by another Institute. And this consists in this: that a Religious Institute depends on another Institute as regards its government and administration, or at least as regards spiritual direction. This affiliation, which is permitted as regards ancient Institutes, as can be seen in the ancient Second Orders and Third Orders, is now altogether prohibited to recent Religious Institutes.

In the Norms of the Sacred Congregation of Bishops and Regulars, June 28, 1901, art. 17, it is said: "Institutes of Sisters dependent on similar Institutes of men of simple vows are not approved in the future, nor Institutes of men having such Institutes of Sisters aggregated to themselves and directed by themselves." And again, art. 52, it is said: "No Institute of religious of simple vows can aggregate to itself a similar Institute of Sisters which depends on it or is directed by it."

The other affiliation, broadly such, is that which is contained in participation of the good works of some Institute. There can indeed be no doubt concerning this participation of good works. The Supreme Pontiff Leo X, Constitution Illius qui caritas est, February 28, 1520, § 5, Bullarium Romanum, vol. 5, p. 741, granted it to the Confraternity of Charity of the City, namely that "whoever belong to the said Confraternity and whoever also are its officials... become participants in the fasts and divine offices and any other spiritual goods whatsoever, wherever in the whole world they are made for the time."

And that Regular Prelates also can grant this participation of good works is established by the fact itself. For they often grant it to benefactors, and special letters of affiliation of this kind are had. And a concession is had made by Urban V to the Order of Friars Minor of St. Francis. But Anacletus Reiffenstuel, Theologia Moralis, tract XII, dist. III, question XI, n. 144, says: "Authors note that this concession contains nothing which has not been granted by common law; for by common law every Prelate can already communicate and apply the goods and merits of his subjects to a benefactor."

But can the same thing be done by Superiors of religious men, even lay Institutes, and by Superioresses also of sisters of more recent Institutes of simple vows? There are not lacking those who deny it, or doubt it: because no special or general concession has been made to these by the Holy See, because they do not have spiritual jurisdiction over their subjects by force of their own Religious Institute.

Nevertheless it seems that it must be affirmed. And several Modern Institutes grant this affiliation to their benefactors without any doubt and without any difficulty. Let us undertake an analysis of this affiliation. And first, this is the question clearly enough set forth:

Whether benefactors of the aforesaid more recent Institutes can be affiliated to the same, namely so that they may become participants in the good works which are done in the aforesaid Institutes.

As is evident, in this affiliation it is a question of the fruit of the good works of the members, men or sisters, of the Institute. Now this fruit is manifold; and it must soon be spoken of individually, in order to set forth the Response to the proposed Doubt.

First there is the fruit of Indulgences. And the matter is evident, that affiliation to Religious Institutes cannot be extended to Indulgences without a special Apostolic Indult. Nor indeed has the affiliation which in reality is accustomed to be granted to benefactors by these Religious Congregations ever been understood thus, as can be seen in their Diplomas which are given to affiliated benefactors. Cf. also the Norms, art. 16.

There is besides the fruit of merit de condigno, and this fruit also is excluded from that affiliation. For one of the conditions of merit de condigno is that someone merit for himself. St. Thomas, I-II, q. 114, a. 6.

Besides merit de condigno there is merit de congruo. As is the common opinion, someone can merit de congruo for another. For as the Angelic Doctor says, I-II, q. 114, a. 6: "It is fitting according to the proportion of friendship that God fulfill the will of man in the salvation of another, although sometimes there can be an impediment on the part of him whose justification someone desires." From these last words of the Holy Doctor it is evident that merit of this kind for others is not infallible.

Thus on account of ten just men, if they had been found there, the Lord would have spared Sodom and Gomorrah and the neighboring cities. Genesis 18.

Moreover there is another fruit of our good works, namely satisfactory for temporal punishments and impetratory of actual graces. The satisfactory fruit can profit the one working and other living persons by way of payment, and therefore more probably infallibly, by force of the communion of Saints. Likewise the impetratory fruit can without any doubt profit both the one working and other living persons. "For whatever things are undertaken piously and holily by one pertain to all, and charity, which seeks not the things that are its own, effects that they profit them..." Thus the Roman Catechism explains the Communion of Saints, part 1, on the ninth article of the Creed, n. 25.

Prayer remains, concerning which no doubt can be raised. For it is Catholic doctrine that we can pray for ourselves and for others; and therefore render others participants in the impetratory fruit which is proper to prayer. And thus in the last chapter of James we are admonished to pray for one another, that we may be saved. To the same pertains that text of 1 John 5:16: "He who knows his brother to sin a sin not unto death, let him ask, and life shall be given to him who sins not unto death..."

But the promise of Christ is altogether universal: Everyone who asks receives... Whatever you shall ask in My name, this I will do. Hence Suarez says: "On account of this the opinion which asserts the promise to be universal seems sufficiently pious and probable, whether one prays for himself or for others.... This infallible impetration is not from justice, but chiefly from mercy and also from simple fidelity."

Therefore, in order that there be participation of the good works of the Religious of some Institute, there is no need of ecclesiastical jurisdiction in the one who grants it, nor is there need of some special faculty first obtained from the Holy See; but there is need only of charity, which seeks not the things that are its own, and consequently that someone wish to render others participants in the fruits of his own good works.

Therefore there is no difficulty if the Religious of some Institute consent to that participation, as in reality all consent; nor can any serious difficulty truly be raised concerning that pious will and practice of Religious.

But it is not necessary that each individual Religious in particular manifest his will to the Benefactor. Rather it suffices altogether that the Chapter or the Superior do this, who by force of his economic authority represents the whole Community, nevertheless with this Community knowing and consenting.

And thus, if it is a question of the vows of Communities, these are emitted by the Superior of the Community, with the Community consenting. If it is a question of alms to be given for gaining Jubilee, the father of a family can give alms for himself, for his wife, for his children, for his servants; the Superior of a Convent or Monastery can give alms for the whole Convent or Monastery, etc. Therefore, since a Religious Institute is a certain Moral Body, its General Chapter or General Superior, who is its Head, will well be able to grant and communicate to benefactors that participation of the good works of the whole Institute, in the name of the same Institute, knowing and consenting, with the whole Institute, as was said, well willing and approving this; concerning which there can be no question.

Finally, how useful this participation of spiritual goods is, is openly established from the Sacred Scriptures themselves. On account of ten just men, if they had been found there, God would have spared Sodom and Gomorrah and the neighboring cities. Genesis 18. Likewise Matthew 9:2: "Jesus seeing their faith," that is, the faith of those who were offering the paralytic to Him, "said to the paralytic, thy sins are forgiven thee." According to St. Augustine, Sermon 4 on the Saints, St. Stephen impetrated, and in some way merited, the conversion of Saul. Likewise it is known that St. Monica impetrated the conversion of St. Augustine. The assiduous prayer of a just man indeed avails much, as St. James himself asserts in the last chapter of his Catholic Epistle, and St. James speaks explicitly of prayer for others.

But impetratory force is properly in prayer, yet it is also in any good work done with the grace of God. For according to the opinion of all the Doctors, good works have meritorious, satisfactory, and impetratory force; and under this impetration is contained also propitiatory force, namely by the impetration of salutary graces.

From these things it is evident that, for making to another a participation in one's own good works, whether it is a question of a physical person or of a moral person or moral body, no special concession to be made by the Holy See, or any spiritual jurisdiction, is truly required. A special concession of the Holy See is certainly required if it is a question, as in the concession made by Leo X, of participation in the good works of all Christ's faithful in the whole world.

This alone can truly make difficulty in the aforesaid affiliation or communication of good works: that in those working there is required the intention of directing their own works to the aforesaid end, since this intention of the end depends only on those working. But for this reason it was said above that the aforesaid affiliation can well be made by the Superior or by the Chapter, with the Community knowing and consenting or approving, namely so that the aforesaid affiliated persons may be able to perceive every fruit from that affiliation; for even if the Community has not in some way been forewarned, some fruit will always come to the affiliated persons, and not a slight one, as will appear more broadly from the things soon to be said.

"It is certain by faith that there is given some communication of good works among the faithful, by which they can help one another and give suffrage to one another as regards the impetratory fruit. It is evident from that article of the Apostles' Creed: I believe in the Communion of Saints...

"Moreover, the just faithful can help one another through suffrages for satisfaction for temporal punishment. Thus the certain and common doctrine of Catholics, against the heretics.

"In order that a suffrage have its fruit, three conditions are required on the part of the one offering: I. the state of grace... II. that the one offering have the intention of offering his work for another and of applying the suffrage to him... III. that a work of this kind be of itself satisfactory, that is, have value and price for paying the debt of the one for whom it is offered. And works of this kind generally are three, namely prayer, fasting, and almsgiving, under which all other penal operations are comprehended.

"In order that a suffrage, as regards satisfactory force, have its effect also on the part of him for whom it is offered, three conditions are required: I. that he need suffrage; II. that he be in the state of grace; III. that the sins for which satisfaction is offered have already been remitted as regards fault...

"As regards satisfactory force is added, for as regards impetratory force a suffrage can profit even those existing in mortal sin, by meriting and impetrating for them de congruo special helps of grace, by which, inwardly enlightened, they may be converted more quickly to penance and may be preserved from various dangers both of soul and of body..." Thus Anacletus Reiffenstuel, Theologia Moralis, tract XII, dist. III, question XI, n. 133 ff.

And Suarez, in III, tom. 4, disp. 55, sect. 5, says: "Prelates of Religions, whether local, provincial, or general... have the power of granting to some a remission of punishments, by applying to them the good merits and satisfactions of their congregations and making them participants in them, by admitting them to a certain special union with their religions.... For any private person can offer suffrage for another from his own works...

"It must be noted that among suffrages some are offered by way of impetration or of merit de congruo, but others by way of satisfaction or payment... to satisfy for sins already committed... can be done by any private person by his own authority, either for himself, and then it keeps the proper name of satisfaction, or for another living person or departed person on account of the union of charity, and it is called satisfactory suffrage...

"When some Religion or its Prelate admits some persons to the fellowship or participation of the works of such a Religion... he admits them to the application of its merits and works, especially by way of impetration. For because, on account of the pious works of the whole Religion, God specially does good to its members, therefore also to all persons specially joined with such a Religion He confers special benefits on account of the same works.

"They can also admit some persons to participation of satisfactory suffrage, if they wish to apply their satisfactions when they make them. In this, nevertheless, it must be noted that an application of this kind always requires the particular will and intention of the individual persons working. Therefore it is not enough that the Prelate of one house, for example, by his intention and will apply for benefactors, or for a benefactor, so much satisfaction, or such a satisfactory work, which is performed by some subject of his; but it is necessary that the subject himself also offer it by his will, either expressly and directly, or by referring his intention to the intention of the Superior.

"The reason is that the will of the superior does not suffice for morally directing another's work, because it is not directly and immediately under his dominion, although he has some right to it; but the proximate one working has his own dominion of that work as regards its use, and therefore the relation to this or that end depends on him. And by the same reason it depends on his intention that the work be satisfactory for this one or for that one.... Wherefore Prelates of Religious act neither rightly nor validly if, in their subjects, they apply their works to others as regards satisfactions; because, morally speaking, the subjects who are ignorant of the Prelate's intention will have another and diverse intention, and that intention will be efficacious as regards the fact...

"But someone will say: What fruit, therefore, comes to the faithful... from the fact that they are admitted by Prelates of Religions to the fellowship and participation of the good works of the religion? For if the particular intention and application of individual religious is always necessary, that alone would suffice without such admission or union, and this without the said intention does not suffice; therefore it brings no fruit...

"The answer is... that in three ways suffrage can profit another: by way of satisfaction, by way of direct impetration, and indirectly by way of a certain merit de congruo. Therefore I say that that admission or union first of all profits toward this last manner of fruit, which does not depend on the particular intention of individual persons working; but from this very fact, that someone is in a particular way a member or associate of this religion, the merits of the same religion avail before God, so that by reason of them He confers certain goods by a particular help on persons joined to it, even if those merits are not referred to this end.

"And especially they will have this efficacy if such a person asks something of God on account of the merits of such a religion.... For the prayer will receive greater efficacy from this, that such a person has been more joined to those on account of whose merits he asks; for the reason of friendship demands that on account of friends we do good to others joined to them, even if the friends themselves directly ask nothing...

"But it must also be added that it profits toward that fruit which can be obtained directly by proper impetration. For although for this fruit the proper intention of the person praying is necessary, nevertheless the prayer of a just person made for a person joined to him is more efficacious than for a stranger...

"And besides, it profits so that persons so joined become participants in all prayers which are accustomed to be made generally for the religion itself and its members; for they participate in them not only in the former way, or indirectly, but also as regards direct impetration.

"And it is likely that, when these prayers are made by the whole community and as it were in the name of the whole Religion, their effect, even as regards direct impetration, does not depend on the particular intention of the individual members, but that the intention of the Prelates suffices, although if the intentions of the individual members also are added, they would contribute much, other things being equal, to efficacious impetration."

Hence it has already happened that new Religious Institutes also of simple vows have admitted benefactors to the aforesaid participation of their own good works, no previous faculty having been obtained, and no ecclesiastical jurisdiction favoring them, which they altogether lack, as, for example, Institutes of Sisters. Moreover, in the very praised Norms of the Sacred Congregation of Bishops and Regulars, which the Sacred Congregation on Religious also now follows, an argument is had for the aforesaid admission. For in art. 51 it is said:

"It is not permitted to Congregations of simple vows to aggregate to themselves some third group having the appearance of a third order. NOTHING NEVERTHELESS PREVENTS Congregations of men from attaching to themselves, for the external business of the house, pious men, and Congregations of sisters, pious women, to whom they prescribe a certain form of living and grant participation in the merits of their own Institute."

Therefore, just as nothing prevents admitting to the participation of the good works of an Institute mandataries of this kind, secular persons, outsiders, benefactors; so by parity nothing prevents admitting to the same participation of the good works of the Institute other secular persons, outsiders, benefactors, whether by a gift of money or by services rendered in another way in favor of the Institute. What, for example, can stand in the way of an Institute, by gratitude of soul, admitting to such participation of good works the Cardinal Protector of the Institute, the Cardinal Prefect of the Sacred Congregation on Religious, from whom it obtained various Decrees of Approbation? And let the same be said of others.


The Matter of Confirmation

To nn. 475, 476, 477.

A Bishop called to administer Confirmation to a certain young man found his forehead, because of a contagious disease, covered with a certain thick crust, which was abundantly flowing with pus. Therefore first he imposed his hand over his head, and then, with cotton dipped in sacred chrism, he anointed the aforesaid crust of the forehead. Was it valid? It does not seem so.

The proximate matter of the Sacrament of Confirmation is chrismation and the imposition of the Bishop's hand, as is established from the Confession of Faith of Michael Palaeologus: "Another is the sacrament of Confirmation, which Bishops confer by the imposition of hands, by chrismating."

The aforesaid imposition of the hand, a rite introduced by the Apostles, as in ordination so also in confirmation, is to be made by bodily touch.

But this imposition of the hand is not a rite really distinct and separated from the chrismation itself on the forehead of the one to be confirmed, and to be made in the manner of a cross. In the single chapter de Sacr. Unct. it is said: "Through the chrismation of the forehead the imposition of the hand is designated, which by another name is called Confirmation; because through it the Holy Spirit is given for increase and strength."

Therefore, since the imposition of the hand, altogether essential in Confirmation, is indistinct from the anointing, which is altogether to be made on the forehead and not on the head, it is evident that Confirmation is invalid if first the imposition of the hand is made over the head, and then the anointing is made by means of an instrument; which was also decided by the Holy Office, January 14, 1885.

And indeed, since the imposition of the hand essentially required in Confirmation is not an imposition of the hand over the head of the one to be confirmed, distinct from the anointing itself and separated from it; but is that imposition of the hand which accompanies the anointing on the forehead in the manner of a cross, and which consequently is indistinct from the anointing, St. Alphonsus, book 6, n. 164, it is evident that this imposition of the hand must be altogether physical, and consequently immediate, that is, it must be made with no instrument or no foreign thing intervening. And just as chrismation is essentially to be made on the forehead, so in that chrismation the imposition of the hand also is on the forehead.

"The anointing must be made by immediate contact of the hand of the Bishop who confirms on the forehead of him who is confirmed, without the cooperation of any intermediate instrument, such as a brush, cloth, sponge, etc." Dictionnaire de Theologie Catholique, Paris, 1908, v. Confirmation, p. 1098, vol. 3.

Therefore, in the Case, the imposition of the hand over the head of the sick person, first made, truly contributes nothing as regards the validity of Confirmation.

This validity indeed depends on immediate anointing, performed with chrism on the forehead of the sick person, and on the implicit immediate imposition of the hand of the minister. If Confirmation or chrismation could be made with a little brush or another instrument, "the immediate imposition of the hand of the minister, which is altogether required, would be lacking; that mediated imposition is improperly so called." Not the hand, but the brush, the cotton, is imposed. St. Alphonsus, loc. cit.

When the question was proposed: Whether Confirmation conferred with a small brush by an orthodox minister is valid? The Sacred Congregation of the Sacraments, August 6, 1912, answered: In the negative, and therefore it is to be repeated.

Now in the Case, the anointing was not made immediately by the hand of the minister, or by his thumb, but by means of cotton; hence in truth by this anointing the imposition of the hand was not immediate, but mediate.

And on this head, in the Case, Confirmation must simply be said to be invalid.

And if Confirmation was invalid from defect of the imposition of the hand, it was also invalid from defect of true anointing in the Case. For how can the forehead of the young man to be confirmed be said to have been anointed, if, as is explained, the anointing was made upon a crust flowing with pus? If that crust was flowing with pus, anointing was physically impossible, since the cotton had to be immediately soaked with pus, and the pus to adhere immediately to it; and consequently an anointing with sacred chrism could no longer be had by that cotton.

Furthermore, just as Baptism is held as doubtful if the head of the one to be baptized abounds with an oily crust, since then the water with difficulty touches the head itself, so by parity, indeed much more, Confirmation must be held as doubtful if anointing is made upon a crust which flows with pus.

As doubtful, namely prescinding from the required immediate imposition of the hand and the required anointing, concerning which it has already been said.


Communion of the Minister

To n. 537.

"II. The Roman Ritual, typical edition, title IV, chap. II, where the order of administering sacred Communion to those communicating both outside Mass and before or after it, and also within Mass, is described, at n. 11 has these words: 'The Priest offers the Eucharist to those communicating, beginning with the ministers of the altar, if they wish to communicate.' Likewise in decree n. 1074, of the Gauls, July 13, 1658, on the proposed doubt: Whether in Communion within Mass the Most Holy Sacrament of the Eucharist is to be administered first to the minister serving the Mass rather than to nuns or the others present there? The Sacred Congregation of Rites ordered the answer: In the aforesaid case the minister of the sacrifice is to be preferred to the others, although more dignified, not by reason of preeminence, but of ministry.

"Whence it is asked: Whether the word minister of the altar or of the sacrifice in these and similar documents of the Sacred Congregation of Rites is to be restricted exclusively to ministers already constituted in minor orders, or at least tonsured, or rather whether by the word ministers are to be understood all, whoever they are, whether laymen or clerics, who serve Mass?

"Response to II. By the name of minister of the altar or of the sacrifice of the Mass comes any cleric or layman serving Mass at the altar, who is to be preferred to others in the distribution of the sacred Synaxis; taking care nevertheless that clerics be preferred to a layman serving, and that to clerics of a lesser order others constituted in a greater order be preferred, or persons who possess a higher dignity to be attended to liturgically either per se, as kings, or by accident, as spouses in a Mass for blessing nuptials." Sacred Congregation of Rites, January 30, 1915, Roman, ad 2.


Mass for the People

To n. 622.

"The obligation still remains for pastors of applying Mass for the people on March 19, on the feast of St. Joseph; on Thursday after the first Sunday after Pentecost, on the feast of the Most Holy Body of Christ; and on June 24, on the feast of St. John the Baptist; and not also on Wednesday before the third Sunday after Easter, on which the feast of the Patronage of St. Joseph is celebrated." Sacred Consistorial Congregation, December 16, 1914; Acta Apostolicae Sedis, vol. 7, pp. 26-27.


Decree of the Sacred Congregation of the Council *Ut debita*, May 11, 1904

Concerning things to be observed and avoided in satisfying manual Masses. To n. 627.


	The reason for the Decree is the growing danger, from the present state of things and the malice of men, lest alms for Masses received be lost and the obligations undertaken not be satisfied. Therefore the end of a decree of this kind is that greater cautions be employed, lest the pious wills of the faithful be frustrated, and so that the obligations undertaken in the celebration and application of Masses may be fulfilled studiously and holily. Paragraph Ut debita.



Manual Masses




	The definition and determination of manual Masses which is made here is to be understood and held only for the effects of the present Decree. Paragraph Declarat.



	Now these are Masses entrusted to others to be celebrated: 1. those which are not established in perpetuity or quasi-perpetuity; 2. those which are established in perpetuity, but not constituted in some church or annexed to some benefice; 3. those which are constituted in some church, or annexed to some benefice, but are celebrated outside that church, or by another and not by the beneficiary, for whatever reason. Paragraphs Declarat, Pariter, Ad instar.



	But Masses annexed to benefices, which by law can and must be handed over to other Priests when the beneficiary does not celebrate and apply them himself, are those which from the tables of foundation the beneficiary is not bound to celebrate himself. St. Alphonsus, book 6, n. 330; paragraph Ad instar.





Likewise Masses which from a perpetual burden adhere to a church, monastery, confraternities, or any pious places whatever, which by law can be handed over to other priests, are those which are constituted in no church, so that they can be applied anywhere by any priest at the judgment of the administrators. Paragraph Ad instar; Sacred Congregation of the Council, December 19, 1904.

Useful Time for the Celebration of Manual Masses




	The terms established are: one month for one Mass, a half-year for one hundred Masses, or another longer or shorter space of time according to the greater or lesser number of Masses; in such a way nevertheless that it is lawful for no one to assume so many Masses that he himself probably cannot satisfy them within a year from the day of the obligation undertaken, always preserving the will of the offerers, whether explicitly or implicitly demanding a shorter time or conceding a longer one. Paragraphs Iam vero, 1, 2, 3.



	No one can seek and accept more Masses than he can probably celebrate within the established terms of time, whether by himself or through Priests subject to him. Therefore the collection of Masses made by a private person so that they may then be distributed among various Priests, although poor, is prohibited. And "by himself": nevertheless it is not prohibited to accept Masses so that someone may hand them over to the Ordinary or Prelate, or to accept them not so that he himself may celebrate them, but so that he may hand them over to another, the offerer having been warned about this matter. Paragraph Iamvero, 1.



	A month is established for one Mass indefinitely, and therefore whether it is a question of Masses for the living or for the departed. If it is not a question of the recently departed, to defer them for a week seems to be only a light sin. For one Mass, or for several, which are not given by one and the same offerer, but by several: namely, for each one then the useful time will be one month from the day of acceptance. Therefore, if in that time the Priest could not celebrate all, he is bound to warn the offerers, unless the will of the offerers is otherwise established. Paragraph 2; Sacred Congregation of the Council, February 27, 1905.








	A half-year is established for one hundred Masses, namely if they are accepted from one and the same offerer. It seems only light if someone were to defer a few of them, four or five, for a brief time, for three or four weeks. There are those who extend the brief time to five weeks. Paragraph 2.



	From the fact that the Decree assigns a month for one Mass as the useful time, and a half-year for one hundred, various Authors assign variously the time for another number of Masses. But since for several Masses, one hundred in number, a half-year is assigned, that is, 180 days for 100 Masses, evidently the Sacred Congregation assigns 14 or 15 Masses for each month, that is, a Mass to be celebrated almost every other day. Hence the useful time, more or less as it is said by the same Sacred Congregation, can easily be determined for another number of Masses. And thus it seems possible to deduce that for two hundred Masses the useful time will be an entire year, for three hundred a year and a half, etc. Paragraph 2.





The Archbishop of Lviv of the Ruthenians proposed the following computation to the Sacred Congregation: namely, that up to ten Masses one month be established; for the first and second month, twenty Masses celebrated; and for each subsequent twenty Masses one month always be established successively, and thus for one hundred, six months are had. The Sacred Congregation neither approved nor reproved it, but answered: the matter is left to the discreet judgment and conscience of Priests, according to the Decree and the rules handed down by approved doctors. Sacred Congregation of the Council, February 27, 1905.




	But it is lawful for no one to assume so many Masses that he himself probably cannot satisfy them within a year from the day of the obligation undertaken, always nevertheless preserving the contrary will of the offerers, who either demand a shorter time for the celebration of Masses, whether explicitly or implicitly because of some urgent cause, or concede a longer time, or spontaneously give a greater number of Masses. Paragraph 3.



	Therefore, if three hundred Masses are offered to someone by the same offerer, which he himself could not satisfy except within a year and a half, he is bound to warn the offerer; but he can simply accept them if he can and wishes to celebrate them within a year. But if six hundred Masses are offered by the same offerer, it is evident that then the offerer is altogether consenting to the delay of celebration beyond a year, since all cannot be celebrated in one year by one and the same Priest. On the contrary, the offerer can implicitly demand a shorter time for the celebration of Masses because of some urgent cause, for example if it is a question of Masses for the recently departed, which under grave obligation must be celebrated at least within a month, and which, for example, are offered to a regular Prelate of some monastery, namely so that they may be celebrated by the regulars of that monastery as soon as possible.





Obligation of Handing Over Masses Not Celebrated in Due Time to the Ordinary




	All, however bound to fulfill burdens of Masses, whether ecclesiastics or laymen, at the end of any year must hand over to their own Ordinaries the burdens of Masses which they have not yet satisfied. For founded Masses or Masses annexed to some benefice, the obligation of depositing them runs from the end of that year within which the burdens ought to have been fulfilled. But for manual Masses the obligation of depositing them begins after a year from the day of the burden undertaken, if it is a question of a large number of Masses; for these certainly the obligation is to hand over those remaining Masses, not yet celebrated, at the end of the year, to their own Ordinaries.



For if it is a question of a smaller number of Masses, or of a diverse will of the offerers, the prescriptions of the preceding article 3 remain preserved. Cf. n. 10. For they must be celebrated within the time established by law: within a month, within six months, or within the shorter or longer time established by the offerer, without the Priest being able to retain them for an entire year. Hence, if he himself cannot celebrate them, he must take care that they be celebrated by others in due time, although the obligation of handing them over to the Bishop before the elapsed year is not had. Paragraph 4.




	Therefore all those who have not satisfied the obligations undertaken after the elapsed year established by this article 4 are held by the obligation of handing over uncelebrated Masses to the Ordinary, that is, to their own Ordinary: Regulars to the Regular Superior, seculars to the Bishop. If a Priest handing over these Masses to the Ordinary would be left without Masses, authors teach that he can retain some Masses for himself, for example fifteen or twenty; but it is better to warn the Ordinary concerning this matter.



	The preceding prescription obliges of itself under grave sin. For concerning the observance of all these things, the conscience of all whom it concerns is gravely burdened. Paragraph Super. Against transgressors of the preceding article 4, the Bishop can proceed in particular, all things to be observed having been observed, with censures.





Faculty of Freely Disposing of Masses




	Those who have an overflowing number of Masses, concerning which it is lawful for them freely to dispose, can assign them, besides to the Ordinary or to the Holy See, also to Priests well-disposed to themselves, provided these are certainly and personally known to them and above every exception. Paragraph 5. "Those who have an overflowing number of Masses": those namely who are not in delay as regards the celebration of Masses. For these, after the elapsed year, must hand them over only to the Ordinary, according to the preceding article 4. Therefore others, who have free disposition of Masses and who during the year have not been negligent in seeing to their celebration, can hand them over to other Priests also to be celebrated.



	Those who have handed over Masses with their alms to the Ordinary or to the Holy See are relieved from every obligation before God and the Church, namely after they have handed over the Masses and alms. Paragraph 6. To the Ordinary, or to the Holy See, or to the Superiors General of Orders or Religious Congregations. Sacred Congregation of the Council, February 27, 1905.





But those who have handed over to others to be celebrated Masses received from the faithful and entrusted in any way to their faith, whether from the commission and handing over of the faithful, or from a testament or legacy, whether from the offerer himself or from his mandatary, executor, or anyone else, are held by the obligation until they have obtained proof of the celebration performed, whether by written document for the external forum, or only by living voice for the internal forum. Paragraph Qui vero.




	Therefore the obligation of obtaining proof affects those who have handed over to others to be celebrated Masses received from the faithful, or in any way entrusted to their faith. Therefore it does not affect others who commit their own Masses to others to be celebrated. The former, if the alms are lost and the Mass is not celebrated from any cause even fortuitous, are bound to supply from their own goods and to satisfy the Masses. Paragraph Qui vero.



Obligation of Ordinaries




	Diocesan Ordinaries will immediately enter in order into a book the Masses which, from the disposition of the preceding articles, they will gather, with the respective alms, and will take care, according to their strength, that they be celebrated as soon as possible, in such a way nevertheless that manual Masses be satisfied first, then those which are after the likeness of manual Masses.



But in distribution they will observe the rule of the Decree Vigilanti, namely: "they will first distribute the intentions of Masses among priests subject to themselves whom they know to need them; then the others they will commit either to the Holy See, or to other Ordinaries, or also, if they wish, to priests outside the diocese, provided they are known to themselves and above every exception," the rule of article 6 always remaining firm concerning the obligation until they have required from the priests proof of the celebration performed. Paragraph 7. Cf. n. 6.

"Diocesan Ordinaries": it is a question of Ordinaries of places; but evidently, by proportionate reason, the same is to be understood concerning Ordinaries of Regulars. Therefore in the present article 7, under the name of Ordinaries come also Regular Prelates for their respective subjects. Sacred Congregation of the Council, February 27, 1905.




	Manual Masses are first to be satisfied: those namely which the faithful request to be celebrated, with a manual stipend offered, to whomever or in whatever way they hand over this stipend, whether by short hand or in testaments, provided they do not constitute a perpetual foundation, or one such and so long-lasting that it must be held as perpetual. Paragraph Declarat. Moreover, by the present Decree there are counted among manual Masses those which indeed burden the patrimony of some private family in perpetuity, but are constituted in no church, which Masses can be satisfied anywhere by any priests at the judgment of the father of the family. Paragraph Pariter.



	After manual Masses, those which are after the likeness of manual Masses are to be satisfied. These, from the present Decree, are those which, constituted in some church or annexed to benefices, cannot be applied by the proper beneficiary or in the proper church, from this or that cause; and therefore either by law or with an indult of the Holy See must be handed over to other Priests so that they may be satisfied. Paragraph Ad instar.



	"They will first distribute among Priests subject to themselves, then the others... or also, if they wish, to priests outside the diocese." As regards those first Priests, an obligation indeed is imposed on Bishops; but no strict right arises from this for Priests, as the matter is evident of itself; for otherwise Bishops would be obliged from strict justice to prefer those priests in the distribution, and consequently to make them indemnified if they passed them over. Certainly from the Decree a certain simple mandate made to Ordinaries is drawn out: "they will distribute," and nothing else.








	The Ordinary must take care that, insofar as can be done, stipends accepted from various benefactors be handed over to various priests, so that the Masses may be celebrated within the due time. Sacred Congregation of the Council, February 27, 1905; namely within the time established by this Decree Ut debita, just as Masses entrusted by particular offerers. It then suffices that the Priests celebrate according to the mind of the Ordinary, who nevertheless must form the intention for the individual offerers, according to the rules handed down by approved authors of moral theology. Nevertheless it would be better if the prescribed intentions are made known to the priests. Sacred Congregation of the Council, February 27, 1905. But when stipends are received from the hand of the Ordinary, the useful time by concession of the Holy See begins from the day on which the Priest receives them from the Ordinary, not from the day on which the faithful first handed them over. Sacred Congregation of the Council, February 27, 1905.



	Bishops also are bound to hand over Masses to Priests known to themselves and above every exception. And besides, they themselves also remain obligated concerning the celebration of the Masses until they have required from the Priests proof of the celebration performed.








	But if diocesan Bishops and Regular Prelates hand over Masses to be celebrated to other Bishops or Regular Prelates, they remain free from any other obligation, even if they hand them over to Superiors General of Religious Congregations. Sacred Congregation of the Council, February 27, 1905.



Every Kind of Commerce is Prohibited




	By means of Masses any commerce, or kind of commerce, is prohibited under grave sin, whether to merchants or to others who are not merchants, whether to laymen or to ecclesiastics. And not only is the collection of Masses accepted from the faithful or from pious places prohibited, but also simply to request, accept, and hand over these Masses for any other end whatsoever than for the celebration itself of Masses, and with the full stipend then given and not commuted into another thing.



And this is prohibited both for Masses to be celebrated and for Masses already celebrated, namely if for these someone were to receive, in place of the stipend, books or other merchandise; so that for these Masses already celebrated, the contract not yet having been fulfilled, not merchandise but the stipend is to be handed over, whenever this falls into usage and habit and turns into the support of some commerce.

But it is prohibited to booksellers, merchants, sellers of sacred things, administrators of periodicals, and others requesting Masses, for example authors of books for selling them, to hand over not their own Masses, but others', namely those accepted from the faithful or from pious places. For these cannot be handed over except to those who celebrate them, whether by themselves or through their subjects. Contrary indults granted up to now all remain abrogated in the future. Paragraphs 8, 9, 10.




	But it is not prohibited, in place of a stipend in money, to hand over to the Priest any other thing whatever in place of the stipend, whether by a merchant or by anyone else who asks of the Priest that he be willing to celebrate Mass for him or according to his intention, when namely, as is evident, it is a question of one's own Mass, not of another's which is committed to the Priest to be celebrated.



	"Whenever this falls into usage and habit." Therefore a Priest who has bought cloth from a merchant and afterwards could not pay its price could on that occasion offer himself to celebrate Masses whose stipend would equal that price, and which perhaps he knows that that merchant must have celebrated from the legacy of his father. Nevertheless he could not do this habitually; for it is explicitly prohibited by the Decree and would certainly fall into support of that commerce.



	The alms is to be handed over entirely to the one celebrating. The case is excepted in which the priest spontaneously, not having been asked, yields part of the stipend handed over to him to the one handing it over. But it is not a question of the case in which the excess of stipend is not given in view of the celebration of Mass, but in view of the person, for whatever other reason it is given, and this is certain.








	Against this prescription, and consequently he would not incur the penalties, although he would sin from another source, would not sin a Priest who, celebrating a second Mass on the same day and accepting alms for it from indult, had to hand this over entirely to the Bishop, and handed over to him only part. Sacred Congregation of the Council, February 27, 1905. But although for this second Mass on the same day a stipend cannot be accepted by general law, nevertheless the priest can apply it according to that intention to which by the rule of the Order, if for example he is a religious, he is obligated, or by the statute of a pious Congregation or pious Sodality to which perhaps he is enrolled, he is held.



On the contrary, priests to whom by rectors or administrators of churches the satisfaction of one or several legacies of Masses founded in the church is committed could not at their own judgment commit the celebration of those Masses to other priests outside the proper church and with a lesser alms. Sacred Congregation of the Council, December 19, 1904.


	Moreover it is lawful for no one, not even Bishops, not even with the permission of the offerers, without permission of the Holy See, to subtract anything from stipends handed over to Sanctuaries so that provision may be made for their adornment; nor, so that necessary expenses for the celebration itself of Masses may be sustained, namely for hosts, wine, etc., if the church has no other revenues, and for this reason the number of Masses is not diminished. Concerning this matter, cf. Enchiridion Morale, n. 624. Paragraph 11.



Penalties Against Transgressors of the Law




	But whoever shall have dared to violate in any way or under any pretext the statutes in preceding articles 8, 9, 10, and 11, cf. here nn. 25, 30, if he is of the priestly order, will be liable to suspension from divine things reserved to the Holy See and to be incurred ipso facto; if he is a cleric not yet initiated to the priesthood, he will be subject to suspension from the orders received and moreover will become incapable of attaining higher orders; but if a layman, he will be bound by excommunication latae sententiae reserved to the Bishop. Paragraph 12.



	Therefore Cardinals and Bishops, since they are not expressly mentioned, do not incur the aforesaid suspension. But the aforesaid penalties are incurred by those who exercise the commerce condemned by the preceding articles 8, 9, 10, cf. n. 25, by means of Masses, and those who illegitimately retain part of the stipend, even so that provision may be made for the adornment and ornament of sanctuaries, according to articles 9 and 11. Cf. nn. 25-30. But ignorance excuses from incurring penalties of this kind, even crass and supine ignorance, and also probably affected ignorance; for from the Decree itself daring, presumption, and knowledge are required. Paragraphs 8, 12.








	"He will become incapable." This incapacity renders ordination only illicit, and not also invalid; and if it is occult it can be dispensed by the Bishop, by force of chapter Liceat.



	But by the present Decree nothing has been taken away from article 12 of the second series of excommunications of the Constitution Apostolicae Sedis. It remains whole and unmoved. Therefore several who do not incur the excommunication reserved to the Supreme Pontiff by the Constitution Apostolicae Sedis, incur the excommunication and suspension imposed by the Decree.





...Ut debita, as is established from what has been said. For those incur it who knowingly hand over Masses, or even accept them, conducting some kind of commerce with the alms of Masses: namely by handing over or accepting Masses accepted from the faithful and from pious places, not specifically for their celebration, but for any other end; by commuting the accepted alms into other things, or diminishing them; by selling or buying things, or entering into subscriptions of periodicals, by means of Masses; finally by subtracting something from Masses handed over to a sanctuary, so that provision may be made for their adornment and ornament.




	Then follows paragraph 14 of the present Decree, a certain prudential and provisional disposition, which now no longer has place.



Masses Annexed to Benefices and Masses Founded in Parishes




	Finally, as regards Masses annexed to benefices, whenever they are handed over to other Priests to be celebrated, the Eminent Fathers declare and establish that the alms must be no other than the synodal alms of the place in which the benefices are erected.



But for Masses founded in parishes and other churches, the alms which is given must be no other than that which is found to have been taxed in perpetuity in the foundation or in the successive indult of reduction, always nevertheless preserving the rights, if there are any legitimately recognized, either for the fabrics of churches or for their rectors, according to the declarations presented by the Sacred Congregation in the Munich case, July 25, 1874, and in the Hildesheim case, January 21, 1898. Paragraph 15.

Hence priests enjoying founded chaplaincies, whether ecclesiastical or lay, cannot commit to other Priests the Masses of their chaplaincies to be celebrated, with the alms established according to their own judgment, but must observe the preceding dispositions of article 15 of the Decree. Sacred Congregation of the Council, December 19, 1904.

Masses founded in churches are Masses whose obligation is perpetual and which have not been erected as a title by authority of the Bishop, and therefore are distinguished from benefices. Ferraris, v. Beneficium, art. 1, nn. 9-10. But for admitting perpetual burdens of this kind, permission of the Bishop is necessary.




	As regards Masses annexed to benefices, as for example is the Mass for the people to be celebrated by a pastor, nothing is said concerning time and place; for those things are to be observed which would have to be observed by the beneficiary himself. "Preserving the rights for the fabrics of churches": for in favor of the ministers and those serving the churches that portion of revenues can be retained which at the beginning of the foundation, or in another legitimate way, was assigned to them, independently of the special work to be performed for fulfilling the legacy. "Preserving the rights for the rectors of churches": namely when the alms of Masses of certain legacies in part hold the place of the parochial congrua. Paragraph In Monacen.



Office and Vigilance of Ordinaries




	Finally, it will be the office of individual Ordinaries to take care that in individual churches, besides the table of perpetual burdens and the book in which manual Masses which are handed over by the faithful are listed in order with their alms, there also be books in which the satisfaction of the said burdens and Masses is marked. Paragraph Denique.



	Likewise it will belong to them to watch over the full and complete execution of the present Decree, which His Holiness commands to be inviolably observed by all, anything whatsoever to the contrary notwithstanding. Paragraph Ipsorum.






Decree of the Sacred Congregation of the Council *Recenti*

May 22, 1907.


On the Satisfaction of Masses

To n. 627 bis.


	By this Decree of the Sacred Congregation of the Council, Recenti, May 22, 1907, it is declared an abuse and violation of the law to deduct something on one's own authority from the accepted stipend of Masses, and, with part of the money retained for oneself, to commit the Masses themselves to others to be celebrated, because of the consent of the priest receiving with a more or less even mind, or because of the end of helping some pious work or exercising charity.



	Likewise it is declared an abuse and violation of the law to collect a great number of Masses, gathered in immense quantity in the hands of private persons, always liable to the danger which always threatens things committed to private trust.



	Finally, it is declared an abuse and violation of the law to commit Masses to be celebrated not only more abundantly than it would be lawful to distribute to private persons, but also more inconsiderately to entrust them to unknown priests, because of the appearance of some name or title of theirs, or because of the recommendation of others who do not know them sufficiently. Hence it is deduced that it is enough if someone does not personally know the Priest, but from the trustworthy recommendation of others who fully know him, knows that he is upright and deserves all confidence.








	But since Bishops and Ordinaries of places are admonished to employ every care and vigilance in this matter, and to teach the clergy and administrators of pious legacies the gravity of the matter, it is evident that not only ecclesiastics but also laymen are bound by these Decrees.



	To extirpate the evil by the roots, the Sacred Congregation decrees three things under grave fault.





First, that in the future whoever wishes to commit Masses to be celebrated to Priests, whether regular or secular, residing outside the diocese, must do this through the Ordinary of those Priests, who for regulars is their Superior, or at least after he has been heard and has consented. For the Ordinary can have those Priests well known to himself.

But the Bishop of these Priests cannot prevent Masses from being transmitted to those Priests if the aforesaid Priests are worthy persons and deserve all confidence. Likewise the Bishop of those who send the Masses cannot prevent the transmission of Masses, unless it is a question of those Masses which, by his subjects not having been celebrated or caused to be celebrated within a year, according to the Decree Ut debita, article 4, must be handed over to their own Bishop.

Nor indeed do those seem to be comprehended by the present Decree who commit their own Masses to others, but those who commit the Masses of others to Priests to be celebrated. For each one can dispose of his own things as he wishes, provided he does this without unjust harm to others.


	Second, that each Ordinary, as soon as it is permitted, draw up a catalogue of his Priests, and describe the number of Masses which each is bound to satisfy, so that thereafter he may proceed more safely in assigning Masses.



	The obligation, as is evident, is for the Bishop, so that he may know which Masses each one is bound to celebrate from obligation of benefice, chaplaincy, or commission, so that he himself may thereafter proceed more safely in assigning Masses. The same obligation belongs to the Regular Superior. But by the present Decree no obligation is imposed also on Priests that they give an account to the Ordinary of Masses privately committed to them.



	Third, finally, if any Bishops or Priests wish in the future to send Masses, of which there is an overflowing quantity, to Prelates or priests of churches which are situated in the East, always and in individual cases they must do this through the Sacred Congregation of Propaganda Fide.








	"If any Bishops or Priests": wherefore this Decree does not touch laymen. "Of which there is an overflowing quantity": not others; of which there is an overflowing quantity, whether for themselves, as regards Priests, or also for their subjects, as regards Bishops, and as regards Masses accepted from others; not as regards their own Masses, which they themselves hand over, with their own money, to be celebrated.



	Through the Sacred Congregation de Propaganda Fide; or also through Apostolic Delegates, or Superiors of Religious to their subjects. Sacred Congregation of the Council, September 9, 1907. Cf. also the Decree of the Sacred Congregation de Propaganda Fide, July 15, 1908, which is had in the text under n. 627 bis at the end.



	His Holiness held and confirmed the preceding prescriptions as ratified, and ordered them to be published so that they may be observed, anything whatsoever to the contrary notwithstanding.






Notes to nn. 639 and 657 bis

To nn. 639 and 657 bis.

"Ordinaries, from just and reasonable causes, and with the things to be observed by law having been observed, can permit, by way of act, the celebration of Mass at home, on any day.

"Ordinaries, from just and reasonable causes, and with the things to be observed by law having been observed, can permit, by way of act, the celebration of Mass at home in favor of those who enjoy the Indult of a domestic Oratory, even on those days which are excepted in the Indult obtained, provided that the just and reasonable causes are other than those on account of which the Indult of the domestic Oratory was granted." Sacred Congregation of the Sacraments, March 22, 1915; Acta Apostolicae Sedis, vol. 7, p. 147.

Sundays of the first class are:


	First Sunday of Advent.



	First Sunday of Lent.



	Passion Sunday.



	Palm Sunday.



	Easter Sunday.



	Low Sunday.



	Pentecost.



	Most Holy Trinity.





Sundays of the second class are: 1. The second, third, and fourth Sundays of Advent. 2. Septuagesima. 3. Sexagesima. 4. Quinquagesima. 5. The second, third, and fourth Sundays of Lent.

In Doubles of the first class, commemorations can and must be made, if they occur: 1. of any Sunday whatever, whether of the second class or lesser; 2. of a Day within the privileged Octaves of the Nativity, Epiphany, and Most Holy Body of Christ; 3. of a greater non-privileged Feria, that is, of Advent, Lent, Ember Days, and the second day of Rogations; 4. of the Vigil of Epiphany.

But in Doubles of the second class, commemorations can and must be made, if they occur: 1. of any Sunday whatever; 2. of any Double, even of a non-privileged Octave Day, or Semidouble, reduced after the manner of a Simple; 3. of a Day within the privileged Octaves of the Nativity, Epiphany, and Most Holy Body of Christ; 4. of any greater Feria whatever; 5. of a Vigil; 6. but of a Simple only at Lauds and in private Masses.

Privileged Ferias, Vigils, and Octaves which exclude Doubles of the first class: 1. Ash Wednesday. 2. The Ferias of the whole Greater Week. 3. The Vigils of the Nativity and Pentecost. 4. The Days within the Octaves of Easter and Pentecost. 5. The Octave Day of the Nativity, or Circumcision, Epiphany, and the Most Holy Body of Christ.

Nevertheless on the Octave Day of the Solemn Commemoration of the Most Holy Body of Christ, when the Feast of the Holy Apostles Peter and Paul occurs, the Office is made of their Feast, with commemoration of the Octave Day, which however is omitted in second Vespers because of the concurrence of the Feast of the Most Sacred Heart of Jesus. Cf. Acta Sanctae Sedis, fasc. January 31, 1912.

Ferias, Vigils, and Octaves which exclude Doubles of the second class, besides those already indicated in the preceding paragraph, are: the Days within the Octaves of Epiphany and of the Most Holy Body of Christ.

On Ferias of Lent, and also of Ember Days, of the second day of Rogations, and on Vigils, if there occurs the Office of some Double Feast, not however of the first or second class, or Semidouble, private Masses can be said ad libitum, either of the Feast with commemoration and last Gospel of the Feria or Vigil, or of the Feria or Vigil with commemoration of the Feast.

"From Decree of the Sacred Congregation of Rites, n. 3365, Chioggia, August 7, 1875, ad III, the Bishop can prescribe that a collect for a grave matter, if it truly is for a grave matter, be said even in doubles of the first class; it is asked:

I. When the Bishop prescribes a collect for a grave matter even in doubles of the first class, must the collect be said in all and individual doubles of the first class?

II. If the Bishop simply commands a collect for a grave matter without any mention of doubles of the first class, on what days is the collect to be omitted?

Response. To I: In the affirmative, excepting the following days, namely: the Nativity of the Lord; Epiphany of the Lord; Thursday in the Supper of the Lord; Holy Saturday; Easter of the Resurrection; Ascension of the Lord; Pentecost; the Feast of the Most Holy Trinity; and the Feast of the Most Holy Body of Christ.

To II: In all doubles of the first class, on the Vigils of the Nativity of the Lord and Pentecost, and on Palm Sunday." Sacred Congregation of Rites, December 23, 1914.


On the Sacrament of Order

To n. 880.

Since it is altogether certain that Order generally and without any distinction is a sacrament, from this it must be concluded that not only the presbyterate and diaconate are sacraments, but also the subdiaconate and minor orders. "Whence... it is necessary that in all of them a character be imprinted." St. Thomas, Supplement, q. 35, a. 2, corpus; q. 37, a. 5.

But since the episcopate is at the summit, or in the enlarged grade of the priesthood, it seems certain that the episcopate is a sacrament. Council of Trent, sess. 23, chap. 3, 4; canon 4, 6.

And as regards the subdiaconate and minor orders, that they are sacraments is the far more probable and truer opinion, since it is logically altogether more conformable to the doctrine of the Council of Trent, sess. 23, both in the Chapters and in the Canons, and to the doctrine of the Council of Florence in the Decree for the Armenians, which is asserted, altogether gratuitously, to be of no value, nor does this seem capable of being affirmed with any solid probability.

"But the division of order is not of an integral whole into its parts, nor of a universal whole, but of a potestative whole.... And therefore all orders are one sacrament." St. Thomas, Supplement, q. 37, a. 1, ad 2.

Nor certainly are there solid arguments against the asserted sacramental nature of the aforesaid orders, namely that they lack divine institution, that they lack matter and form, that they lack efficacy of grace; because such orders before the third century are never named, nor is imposition of hands had in them; and because there is one distinction of them in the Latin Church and another in the Greek Church. St. Alphonsus, book 6, n. 735, paragraph Patet; St. Thomas, Supplement, q. 37, aa. 2, 4, 5.


	The proposed thesis, as is evident, does not concern Order in general: whether it is a sacrament. Luther, Illyricus, Chemnitz, and other Innovators denied it, but it is a most certain truth from Sacred Scripture and likewise from divine Tradition. And the very clear definition of the Council of Trent, sess. 23, canon 3, is indubitable and in no way controverted: "If anyone shall have said that Order, or sacred ordination, is not truly and properly a sacrament instituted by Christ the Lord, or is some human fiction devised by men inexperienced in ecclesiastical matters, or is only a certain rite of choosing ministers of the word of God and of the sacraments, let him be anathema."



	Nor likewise, in the proposed thesis, is it a question of the simple priesthood and of the diaconate. Concerning the simple priesthood: for the order of priests is divided in two, says Pope Anacletus, namely of Bishops, who are called first priests, and of presbyters, concerning whom Rabanus says: presbyters are men of the second order.





It is a most certain truth that the presbyterate, insofar as it is distinguished from the episcopate, is a sacrament. The Council of Trent, sess. 23, canon 1, affirms this in express words concerning the priesthood, at the same time declaring its intimate nature: "If anyone shall have said that in the New Testament there is not a visible and external priesthood; or that there is not some power of consecrating and offering the true Body and Blood of the Lord, and of remitting and retaining sins; but only the office and bare ministry of preaching the Gospel, or that those who do not preach are not priests, let him be anathema."

In canon 2 the Council likewise affirms that besides the priesthood there are other orders; and therefore that the priesthood is an order, and the primary or supreme order of all, since all other orders are directed to it. "If anyone shall have said that besides the priesthood there are not in the Catholic Church orders, both greater and lesser, through which, as through certain grades, one tends to the priesthood, let him be anathema." Then follows canon 3, already related, in which the Council affirms that Order, or sacred ordination, is a sacrament. Therefore either the presbyterate most certainly is a sacrament, or order is not a sacrament.




	Likewise it is a theologically certain truth that the diaconate is a sacrament. For the same Council of Trent says in canon 4: "If anyone shall have said that through sacred ordination the Holy Spirit is not given, and therefore that Bishops say in vain: Receive the Holy Spirit; or that through it a character is not imprinted, or that one who was a priest can again become a layman, let him be anathema." But in the ordination of a deacon the aforesaid words also are said. Therefore in it also the Holy Spirit is given, and grace is conferred; and consequently, because it is a rite conferring grace, it is a sacrament.



Moreover, in canon 6 it is said: "If anyone shall have said that in the Catholic Church there is not a hierarchy instituted by divine ordination, which consists of Bishops, Presbyters, and Ministers, let him be anathema." But among the several orders of ministers which the Council of Trent itself enumerates in chapter 2, from porter to deacon, the principal ones are deacons, who consequently are at least principally designated by the aforesaid canon 6. But again, the aforesaid hierarchy divinely instituted, according to the same Council of Trent, chapter 4, in reality is nothing other than the sacrament of order. Therefore there can be no doubt that the diaconate is a sacrament.




	But from these things which have just been set forth, by logical deduction it follows that both the episcopate and the subdiaconate and the other minor orders are sacraments; concerning these alone there is a question in our thesis, because concerning these alone among Catholic doctors is the matter disputed.



	And certainly, first, if Order generally and without any distinction is a sacrament, all orders consequently are a sacrament, since otherwise that Tridentine assertion, canon 3, "Order is truly and properly a sacrament," would be very equivocal. This assertion indeed does not distinguish between order and order in such a way that it includes the presbyterate and diaconate, but excludes the subdiaconate and the other minor orders, or even the episcopate if it is held as a distinct order. And if certainly that indefinite proposition "Order is a sacrament" includes the diaconate, as in reality it includes it, by the same reason it must include all the other orders. The logical reason for the inclusion of the diaconate in that indefinite proposition certainly can be no other than because it is a true order. But the other orders also, according to the Council of Trent, are true orders. Therefore they also are included.








	And this reasoning is confirmed from the Council of Florence. For after it had said altogether generally and without any distinction: the sixth Sacrament is that of order, it immediately adds explicitly the presbyterate, diaconate, subdiaconate, and the other orders. Therefore all are the sixth sacrament of order. And then it adds: the ordinary minister of this sacrament is the Bishop. Therefore this sacrament also has an extraordinary minister. But the extraordinary minister is only of the subdiaconate and minor orders; for concerning the diaconate the matter is very doubtful, although concerning the subdiaconate also there are authors both affirming and denying. Therefore all these orders are a sacrament.



And finally at the end the Council says: "The effect of this sacrament is increase of grace, so that someone may be a suitable minister." But the Council previously explicitly mentioned the ministries of the minor orders. Nor indeed can there be doubt that this is the right interpretation of the Council of Florence also from an extrinsic reason. For almost everything has been copied word for word from the Opuscule of St. Thomas On the Articles of Faith and the Seven Sacraments. And St. Thomas teaches the opinion proposed by us.




	But let us return to the Council of Trent. The Council of Trent proceeds gradually in this way in the Chapters. In chapter 1 it asserts the existence of the priesthood and sacrifice, and order is not named. In chapter 2 it distinctly commemorates and enumerates all the orders which from office serve the priesthood and are the various grades by which one ascends to the priesthood. But in chapter 3 it says: Order is truly and properly one of the seven sacraments of holy Church. Therefore, just as it is impossible to restrict this sentence of the Council to the priesthood, so in like manner it is impossible to restrict the same assertion to the priesthood and the diaconate. Evidently such a restriction would come only from a preconceived opinion, and against the mind and handed-down doctrine of the same Council.



	And the Council proceeds in altogether the same way in the Canons. In canon 1 it affirms the existence of the priesthood, without naming order. In canon 2 it affirms, besides the priesthood, greater and lesser orders tending to the priesthood. In canon 3 it affirms that Order is a sacrament. Therefore Order in the third Canon cannot be understood as any other order than the order which is explained in the second Canon, and which, besides the priesthood, at the same time comprises greater and lesser orders, all of which tend to the priesthood.








	Moreover the Council of Trent, chapter 4 of the same sess. 23, affirms that the ecclesiastical hierarchy of order is constituted by divine law in the Church. Now this hierarchy, according to the same Council, is constituted from Bishops and from the other ecclesiastical grades. But the other ecclesiastical grades are not only priests and deacons, but all those who are numbered in the preceding chapter 2, so that through them an ascent is made to the priesthood, namely from porter to deacon. Likewise the aforesaid hierarchy divinely constituted in the Church, according to the same chapter 4, comprises not only Bishops, but the remaining inferior orders, the other orders. But the remaining orders, the other orders, are not only the presbyterate, nor only the presbyterate and diaconate, but all other orders enumerated by the Council itself in the preceding chapter 2. Therefore all are divinely instituted; and if they do not lack divine institution, they all are sacraments.



	This indeed is expressly confirmed by canon 6: "If anyone shall have said that in the Catholic Church there is not a hierarchy instituted by divine ordination, which consists of bishops, presbyters, and ministers, let him be anathema." Ministers in this canon 6, which corresponds to chapter 4, are all those who are ministers in the same chapter 4; and these are all those whom it pertains to Bishops to ordain, and therefore all, namely presbyters, deacons, subdeacons, acolytes, and the others. For it does not pertain to Bishops to ordain only presbyters and deacons.





Likewise Ministers in canon 6 are all those who pertain to the orders of ministers, which are in the most ordered disposition of the Church, as is had in chapter 2, and which comprise, according to the same chapter, all greater and lesser orders. Moreover, if the Council of Trent had truly wished to restrict the ecclesiastical hierarchy instituted by ordination to deacons, why, in place of saying "ministers," which is suitable to all ministers, did it not say "deacons"?


	And if another proof is still needed, our conclusion is confirmed not a little from the fact that all the Theologians of the Council of Trent, with one only excepted, commonly attributed the nature of a true and properly so-called sacrament to the subdiaconate and minor orders. And consequently, as the very distinguished de Augustinis observes, the Tridentine Fathers, by approving the schema of doctrine and canons concerning the sacrament of order, which did not depart from the common opinion of theologians, yielded to this same opinion. De Ordine, art. 6, 2nd ed., Rome, 1887.



	His Eminence Cardinal Louis Billot, in his treatise on Order, establishes this thesis XXIX: "The fullness of the sacrament of Order is in the Priesthood, but participation is in the orders of ministers. Wherefore even inferior ordinations are sacramental and imprint a character; nevertheless this is proposed as theologically certain only concerning the diaconate, but concerning the rest only as more probable and more consonant with the definitions of the Councils." Consequently His Eminence the Cardinal proves this thesis briefly indeed, but invincibly, especially from the Council of Florence, from the Council of Trent, and from St. Thomas.








	And it is useful here to hear Peter Canisius, who, explaining against the heretics the summary of Catholic doctrine, with no controversy raised, simply affirms that all orders are sacraments. These are the very words of Canisius:



"What is the Sacrament of Order? It is that by which singular grace and spiritual power are handed over to certain persons, so that they may perform an office in the Church by profession. That is, the Sacrament through which, as through a door, there necessarily enter the legitimate dispensers of the mysteries and utterances of God, ministers of Christ and of the Church: Bishops, Presbyters, Deacons, and all finally who are rightly and with authority engaged in undertaking ecclesiastical offices. For no one, as Scripture testifies, takes or ought to take honor to himself, namely of exercising the ministries of the Church, except he who is called by God, as Aaron; that is, unless he has been initiated by the visible sacrament of ordination, and has been legitimately ordained by the Bishop, and sent to the work of a certain ministry, which he performs in the Church according to his state, according to the laws of divine and Apostolic tradition." Canisius, Opus Catechisticum, or On the Summary of Christian Doctrine, on Order, I.

"How many grades does this Sacrament contain in itself? Generally indeed it contains the minor orders and the major orders: namely the four minor orders, of Porters, Readers, Exorcists, and Acolytes; but the three major, namely of Subdeacons, Deacons, and Presbyters. Moreover, among presbyters some greater and some lesser are found instituted by Christ." Canisius, loc. cit., IV.


	And similarly from the Catechism published by command of Pius X on October 18, 1912, the sacrament of Order comprises all orders, both greater and lesser; and all orders, minor and major, pertain to the sacred hierarchy, nn. 397, 399, 400. And altogether the same was had in the other Catechism prescribed for the Roman Province by the same Pius X, June 14, 1905, part 4, chap. 8, where it is said that the Sacrament contains various grades of Orders, namely the presbyterate, diaconate, subdiaconate, and minor Orders, from which the sacred hierarchy results.



	Against this opinion the argument which is taken from the diverse numbering and distinction of orders in the Latin and Greek Church is indeed very weak. For they say: whatever the case may be, whether in the age nearest the Apostles the Greek Church had all minor orders, which Morinus indeed denies, now certainly it admits no other orders below the diaconate except the subdiaconate and lectorate, but the rest it has never numbered in its Euchologies for a thousand years and more.





Although Morinus denies that the Greek Church had minor orders from the time nearest the Apostles, others nevertheless affirm it, and Hallier proves it by several arguments.

And certainly an ancient author of the work On the Ecclesiastical Hierarchy commemorates minor orders besides the subdiaconate and lectorate, and likewise the ancient author of the Letter to the Antiochenes, if St. Dionysius is not the true author of the former and St. Ignatius Martyr of the latter. The Synod of Laodicea also commemorates them; and St. Epiphanius numbers Exorcists and Doorkeepers among ecclesiastical ministers. Cf. Wirceburgenses, n. 54.


	And if afterwards and in the present all minor orders in the Greek Church are not conferred individually, it certainly withdrew from the ancient custom in the course of time, which Innocent IV reprehends in the Greeks. Although it can be said that only the exorcistate is neglected by the more recent Greeks; the acolytate and porterate are conferred together with the subdiaconate, as is drawn from the very form of the subdiaconate which is used by the Greeks. Hence Benedict XIV, Constitution Etsi pastoralis, concerning the rites of the Greeks, says that a Greek cleric, through the subdiaconate conferred in the Greek rite, is judged to have received the acolytate and porterate. Therefore these orders exist among the Greeks, although they are not conferred separately. And from Gabriel of Philadelphia it is established that the exorcistate also is conferred by other Orientals. Cf. Wirceburgenses, nn. 54, 55, 58, 59, 60.






	But the diversity of the Latin and Greek Church in the essential rite of the sacraments is well explained from this, that Christ did not determine this rite in its lowest species. Hence among the Greeks, Copts, and Ethiopians the imposition of hands alone has been preserved. But the Latin Church added to it, for a certain greater signification and expression, the handing over of instruments, which alone it constituted for the subdiaconate and the other inferior orders.



	Moreover, as regards the Greek Church, those things have force which are soon to be said concerning the Latin Church. For they say that before the third century the aforesaid orders, concerning which the whole controversy is, are never named before the third century: for first they are named by Pope Cornelius in the Letter to Fabius, Bishop of Antioch, around the year 251.



	But it can easily be answered that all the inferior orders were always implicit in the supreme order of ministers, that is, in the diaconate; and that it was left to the disposition of the Church to decide their explicit conferral in part or in whole, according as it would seem expedient. Whence St. Thomas, Supplement, q. 37, a. 2, ad 2, says: "that in the primitive Church, because of the small number of ministers, all the inferior ministries were committed to deacons... nevertheless all the aforesaid powers were present, but implicitly in the one power of the deacon. But afterwards divine worship was enlarged, and the Church handed over explicitly in diverse orders what it had implicitly in one order. And according to this the Master says that the Church instituted other orders." Namely, it did not institute them by its own authority, but conferred separately on several persons those instituted by the Lord, as the number of the faithful increased.








	But it is one thing that the aforesaid orders first are found by us commemorated by Pope Cornelius; it is another thing that then for the first time they were introduced into the Church. Indeed, Pope Cornelius, by enumerating all by name, both greater and lesser orders, and affirming that they are present at Rome, implicitly affirms that they had already existed for a long time.



St. Justin Martyr, in the second century, died about the year 161, in the First Apology for Christians, n. 67, Migne, vol. 6, cols. 429-430, commemorates deacons and a reader, whose office it was to read in the Christian assembly the commentaries of the Apostles or the writings of the prophets: "Eita pausamenou tou anaginoskontos, then, when the reader has ceased..."

Likewise Tertullian, in the second century, died about the year 199, De Praescriptione, XLI, Migne, vol. 2, col. 57: "One man is bishop today, another tomorrow; today he is deacon who tomorrow is reader; today he is presbyter who tomorrow is layman: for they impose priestly duties even on laymen."


	Hence it will not be very difficult to assert their divine institution, not without solid foundation. For their institution could well have been handed down by oral communication from Christ the Lord. And that this happened is to be said from the rule of Augustine. Namely, "What the universal Church holds, and has not been instituted by Councils, but has always been retained, is most rightly believed to have been handed down only by Apostolic authority."



But that this rule suits our matter is manifest. For although no Council is found in which the orders lower than the diaconate were instituted, nevertheless we know that they have always been in the Church from the beginnings of the Church, and have always been constantly retained. And indeed the Council of Trent, sess. 23, chap. 2, treating of the seven orders, says: "Not only of priests, but also of deacons, the Sacred Scriptures make open mention, and they teach in most grave words those things which are chiefly to be attended to in their ordination; and from the very beginning of the Church the names of the following orders and the proper ministries of each one of them, namely of subdeacon, acolyte, exorcist, lector, and porter, are known to have been in use, although not in equal grade. For the subdiaconate is referred to the major orders by the Fathers and sacred councils, in which we very frequently read also concerning the other inferior orders."

But the aforesaid beginning of the Church, according to the Council itself, is referred to the times of the Apostles. For in the same session, chap. 17, de Reform., the Council wills "that the functions of holy orders from the diaconate to the porterate, laudably received in the Church from the times of the Apostles, and for some time interrupted in many places, be recalled to use according to the sacred canons."




	The divine institution of all ministers can be explained in three ways. The first mode, which St. Alphonsus hands down, book 6, n. 735, derives the institution of ministers from the very institution of the priesthood, in which it was implicitly contained. After citing the text of Luke 22: "Do this in commemoration of Me," the Holy Doctor soon adds: "Where, although only the priesthood was ordained, nevertheless in it was contained the ordination of other ministers who serve Priests." And St. Thomas gives the reason, "because the inferior power is comprehended in the superior virtue, as sense in intellect and dukedom in kingdom." Supplement, q. 35, n. 5; q. 37, a. 1, ad 2 and ad 3; a. 2; a. 4. Cf. Scavini, Milan, 1874, on the Sacrament of Order, n. 528.



Another mode is brought forward by the very learned Struggl, tract IX, q. 3, art. 2, n. 22. The aforesaid Author says: "All Orders, namely the diaconate, subdiaconate, and all the other minor orders, were instituted by Christ, at least by the general institution of ministers of the Church."

Finally, the third mode is if it is said that all inferior orders were comprehended and instituted in the diaconate, and then by the power of the Church were separated from one another, as we have already heard from the Angelic Doctor. And hence it is evident that this difficulty of divine institution, as regards the subdiaconate and the other minor orders, is the same for the diaconate, concerning whose divine institution there is indeed certainty from the Council of Trent, but when and how it was instituted by Christ is not explained in particular in the Sacred Scriptures. Indeed, not even concerning the episcopate, whose divine institution is certain, is it certain when and how Christ instituted this sacrament. It is probably said that this was after the Resurrection, when He constituted the Apostles Pastors of the Church. For during those forty days Christ showed Himself alive, appearing and speaking of the kingdom of God. And, after the Resurrection, He also gave to the Apostles the power of remitting sins, when He had already instituted the sacrifice and priesthood at the Last Supper.




	And could not also the exorcistate and lectorate have been instituted when Christ, before the institution of the priesthood at the Last Supper, sent His disciples two by two, conferring on them power of casting out demons and preaching the word of God? In Luke 9:1-2: "And having called together the twelve Apostles, He gave them power and authority over all demons, and to cure diseases. And He sent them to preach the kingdom of God and to heal the sick." And 10:17: "And the seventy-two returned with joy, saying, Lord, even the demons are subject to us in Thy name." And in Mark 6:7: "And He called the twelve and began to send them two by two, and He gave them power over unclean spirits." And below, v. 12: "And going forth they preached that men should do penance." And v. 30: "And the Apostles coming together to Jesus reported to Him all things which they had done and taught." They had acted by expelling demons; they had taught by instructing the peoples, by which they were disposed and prepared for receiving the mystery of the Eucharist, which was to be instituted later. Besides, could we not also assert the institution of the acolytate and subdiaconate in the mission of the Apostles for preparing the place for eating the Pasch, indeed for instituting and receiving the Eucharist?






	This objection concerning divine institution having been removed, another objection is to be removed from the efficacy of grace, which they say is not had in the subdiaconate and the other inferior orders, since in them the imposition of hands is not had, by which grace is conferred.



There can certainly be no doubt that grace is conferred by the imposition of hands in the Episcopate, in the Presbyterate, and in the Diaconate. Nevertheless it is altogether false that grace is not also conferred in the other orders because they do not contain the imposition of hands. For in the other orders there is had the handing over of instruments with the corresponding words; and therefore matter and form are in no way lacking in them, as is had from the Council of Trent itself, from the Council of Florence, in the Decree for the Armenians, from the Roman Pontifical, and from the Roman Catechism.


	But that assertion is gratuitous. Nowhere is it said that grace in order is not given except by the imposition of hands. And from the fact that by this imposition of hands grace is conferred in some orders of a superior grade, it does not follow that it is not conferred by other rites in other orders of an inferior grade. Then the assertion seems false from the Council of Trent itself, which does not attribute grace in this sacrament either exclusively or simply to the imposition of hands, but generally to the signs by which the sacrament is effected.



By this assertion it again appears from the Council of Trent that Order as a sacrament comprises all orders, both major and minor. Behold the words of the Council, chapter 3, sess. 23: "Since by the testimony of Scripture, Apostolic tradition, and the unanimous consent of the Fathers, it is clear that through sacred ordination, which is effected by exterior words and signs, grace is conferred, no one ought to doubt that order is truly and properly one of the seven sacraments of holy Church."


	Moreover, according to the Roman Pontifical, the Bishop "warns those to be ordained that they touch the instruments in the handing over of which a character is imprinted." From this warning it is evident both that all orders are sacraments and that the only rite efficacious of grace is not the imposition of hands.



And the Roman Catechism, n. 10, speaking of the Priesthood itself, has these very grave words, which well show how false is the assertion of the adversaries: "Wherefore the Bishop, offering to him who is ordained Priest the chalice with wine and water and the paten with bread, says: Receive the power of offering sacrifice, etc.; by which words the Church has always taught that, while the matter is presented, the power of consecrating the Eucharist is handed over, with a character impressed on the soul, to which grace is joined for duly and legitimately undertaking that office." And n. 34 attributes spiritual character to all orders.

Finally the Council of Florence, while not excluding the imposition of hands, brings forward no other rite of the sacraments except the handing over of instruments; and to this rite it evidently annexes the efficacy of grace, which, after the orders have been enumerated and their matter and form, it explicitly affirms at the end.


	But the adversaries say that the Council hands down only an accidental rite. This assertion is false. For the Council declares at the beginning that the Sacraments "are effected by three things, namely by things as matter, by words as form, and by the person of the minister conferring the sacrament, with the intention of doing what the Church does; if any of these is lacking, the sacrament is not effected."



It explains these three substantial things for the individual sacraments, and therefore also for order hands down substantial matter and form; whence again it is established that all orders, according to the Council of Florence, are sacraments, since it assigns the substantial matter and form of all. Moreover that it is not a question of a merely accidental rite, but of a substantial one, is established from the assertion of the Council itself, since it says: "The sixth sacrament is that of order, whose matter is that by the handing over of which the order is conferred." Therefore if order is conferred through the handing over of this matter, this handing over is altogether substantial.




	But the adversaries press by another way, asserting that the Decree of the Council of Florence is of no value, since in it there is a question of a certain mere Instruction of the Armenians, for whose union the aforesaid Decree was issued. But it is one thing that this Decree does not contain in this matter a dogmatic definition ex cathedra; it is another thing, quite different, that the Decree reports only a certain mere opinion, and indeed a false one, according to the same adversaries. For by this Decree, with the Sacred Council approving and the orators themselves also consenting, the doctrine of the orthodox faith was proposed to the Armenians under a compendium.



The Decree is contained in the Bull of Eugene IV, Exultate Deo: "It was given at Florence in a public synodal Session, solemnly celebrated in the greater Church." As is had in § 3, the faith of the orators was examined beforehand, both concerning "other things pertaining to the orthodox faith and the rites of the universal Church" and concerning "the Seven Sacraments of the Church." And then in § 4 it is said: "We judged it expedient, lest in the future any hesitation concerning the truth of the faith be able to exist among those Armenians themselves, and that they may think the same in all things with the Apostolic See, and that the union itself may persevere stable and perpetual, without any scruple, that by this Decree, with this sacred Florentine Council approving, and the same orators also consenting to this, We should hand down to those orators, under a certain brief compendium, the truth of the orthodox faith which the Church professes concerning the aforesaid matters."

And then in § 9, where the treatment of the Sacraments begins, these things are set before the exposition of the doctrine of the Church: "Fifth, for the easier instruction of the same Armenians, both present and future, We reduce the truth of the ecclesiastical sacraments into this very brief formula." Since these things are so, it is indeed not understood how modern writers can hold this Decree as of no value, or at most as a certain practical instruction and in no way doctrinal.

Moreover, a practical Instruction can at most be understood as regards the rite to be observed, but in no way as regards the intrinsic nature of order. And our proposed thesis concerns this, not that. For in the thesis it is not a question of the rite by which orders are conferred, but whether orders are sacraments, consequently instituted by Christ Our Lord, by whatever rite at last they may be conferred.

Nor finally is this to be passed over: the doctrinal value of the Decree can in no way be diminished from the fact that, in the Sacrament of the Eucharist, it prescribes that water be mixed with wine before consecration. For THAT RITE ALSO PERTAINS TO DOCTRINE. For thus it is said in the Decree: "But water is therefore mixed, because according to the testimonies of the Holy Fathers and Doctors of the Church, presented earlier in the disputation, it is believed that the Lord Himself instituted this Sacrament in wine mixed with water."

If, according to the testimonies of the Holy Fathers and Doctors, Christ thus instituted this Sacrament, this institution of the Sacrament pertains especially to the doctrine of the Sacrament itself. And that a rite of this kind truly pertains most greatly to doctrine is evident also from the fact that the Sacred Congregation de Propaganda Fide, in its Decree of January 30, 1635, most gravely reprehends the Armenians omitting the aforesaid rite, "because water is mixed in the wine to be consecrated from Apostolic tradition, and it is believed from the testimonies of the Holy Fathers that Christ did this," and because the contrary rite of the Armenians "either involves the heresy of the Monophysites, or at least is most suspect of it." For the Armenians consecrate wine alone, so that through this they may show that there is only one nature in Christ the Lord. Do not these things pertain to the doctrine of orthodox Catholic faith?


	It is worthwhile to hear those things which His Eminence Cardinal Louis Billot has concerning this question. For he says: "In very truth, only from the necessity of a prejudged cause could certain persons have been led to rejecting the norm of the Decree for the Armenians, whose full authority has always existed in the Church of God. Have theologians not been accustomed to adhere religiously to this Decree, while everywhere they bring it forward among the other rules from which it is not lawful to depart? Did not the Tridentine itself take from the same Decree many dogmatic formulas in the doctrine of the Sacraments?... It is established that all these were taken from the Decree for the Armenians, which is cited in the margins with the places of Scriptures, Canon Law, and preceding Councils, on which the Fathers of the Council relied in their definitions. Wherefore very few are those who have not feared to decline the authority of this Decree." De Ordine, questions XXXIV-XXXIX, Supplement, thesis XXX, § 1, n. 2. Thus the most learned Cardinal.



And the learned Spanish annotator of Gury's Compendium, Father Casajoana, S.J., says: "More truly,... all orders, both major and minor, are Sacraments according to the more probable and more common opinion. Thus Eugene IV teaches in the Decree to the Armenians; whose authority proves more than all the reasons of the opposite opinion." On Order, n. 699, Note.


	Nor, as regards the subdiaconate, does the objection have force that it was not always a major and sacred order, but first began to be counted among the major and sacred orders under Urban II in the Council of Benevento in the year 1091, or under Innocent III in the year 1207.



If sacred and major order is understood from its intrinsic reason, namely insofar as it gives the spiritual power of serving more closely the sacrifice of the altar than those initiated in minor orders do, the subdiaconate was always in the Church of God a sacred and major order. For we have already heard from the Council of Trent that from the very beginning of the Church the proper ministries of each of the seven orders were in use. Likewise we have heard from the same Council that the subdiaconate is referred to the major orders by the Fathers; which words express an ancient and universal tradition, nor can they be referred to Fathers and Councils of later centuries, since they are uttered absolutely and in a general way, and are uttered after the other words concerning the use of the proper ministries of each of the seven orders from the very beginning of the Church.




	But if sacred and major order is understood from another extrinsic reason, then certainly the subdiaconate was not always a sacred and major order; but nothing can be deduced from this against its sacramental nature.



Certainly the subdiaconate was not always a sacred order, this denomination being drawn from the vow of continence, which was not always annexed to it. Nor was it always a major order insofar as a subdeacon can be chosen as Bishop, which did not obtain except from Urban II and from Innocent III. For Urban permitted that sometimes, but very rarely, when opportunity required, and not without the permission of the Roman Pontiff or Metropolitan, a subdeacon could be chosen as Bishop, whom the ancient Canons had sanctioned should be assumed from the assembly alone of those who are constituted in sacred orders. But Innocent, from the fact that the subdiaconate was already counted among sacred orders, established that a subdeacon can freely be chosen as Bishop, just as a deacon or priest.

Nor finally is it a sacred order if sacred order is taken for a hierarchical order, hierarchy strictly taken. For in this way those belong to the hierarchy who obtain some jurisdiction or principate in the Church, of which kind are Bishops, Presbyters, and Deacons, as the Fathers Ignatius, Jerome, and Chrysostom teach.




	Likewise, as regards minor orders, it is not a valid objection that their proper functions are slight and inferior. Nothing is inferior and slight, but on the contrary anything which of itself looks to divine worship, to the most holy sacrifice of the Eucharist, is a great and noble thing. And did not Christ Himself, the Savior of the human race, also exercise those functions, as the Master of the Sentences, book 4, dist. 24, and St. Bonaventure, Compendium Theologicae Veritatis, book 6, chap. 36, skillfully noted?



Therefore since the Lord Himself already used the sevenfold office of Orders, from His example the dignity of sacred orders shines forth still more. For Christ, says St. Bonaventure, exercised: the porterate, when He cast the sellers out of the temple, Matthew 21:12, and did not permit anyone to carry a vessel through the temple, Mark 11:16; the lectorate, when standing in the midst of the elders He read in the Synagogue, after taking the book of Isaiah, Luke 4:16 ff.; the exorcistate, when He freed those possessed by a demon, Luke 11:14-15; the acolytate, when He said: I am the light of the world, John 8:12; the subdiaconate, when He girded Himself with a towel and washed the feet of the disciples, John 13:4 ff.; the diaconate, when after supper He distributed His Body and Blood to His disciples, Luke 22:19-20; and the Priesthood, finally, when He offered Himself on the altar of the cross, and when at the Supper He changed bread into His Body and wine into His Blood.




	It must now be said concerning the sacramental nature of the episcopate. That the episcopate is a sacrament is certainly established from the Council of Trent, sess. 23, chap. 3, where it establishes that Order is a sacrament. The Council proves this thus: "For the Apostle says: 'I admonish thee that thou stir up the grace of God, which is in thee, through the imposition of my hands. For God has not given us the spirit of fear, but of power and of love and of sobriety.'"



Here the Apostle speaks to Timothy, and the imposition of hands made to him was ordination as Bishop, as Theophylact, Oecumenius, Anselm, and other interpreters of no low note affirm with Chrysostom. And St. Thomas, lecture 3 on 2 Timothy, explaining those words: "which is in thee through the imposition of my hands," says: "by whom namely he had been ordained Bishop; in which imposition of the hand the grace of the Holy Spirit was given to him." But the Apostle in that place, namely in 2 Timothy, chapter 1, treats of the offices proper to a Bishop, and the same is had in 1 Timothy, chapter 4.


	Moreover the Council of Trent, after it has asserted generally that order is a sacrament in chapter 3, in the immediately following chapter 4 teaches that through order the sacred hierarchy of bishops, presbyters, and other orders has been constituted, and that priests and especially bishops pertain to the hierarchical order. Therefore the sacred ordination of bishops also is a sacrament, as the sacred ordination of presbyters and of the remaining inferior orders is a sacrament.






	Besides, according to canon 6 of the Council of Trent, the episcopate pertains to the hierarchy instituted by divine ordination; and likewise according to chapter 3 and canon 4, by the imposition of hands and the words, "Receive the Holy Spirit," grace is conferred. But the episcopate is conferred by this rite. Therefore, since in it there is had that threefold element intrinsically constitutive of a sacrament, a sensible sign, divine institution, and efficacy of grace, it must necessarily be concluded that the episcopate also is truly and properly a sacrament.



	Since therefore there are seven orders, and each of them is a sacrament, it is asked in the last place whether there are seven orders and seven sacraments, or one order and one sacrament. To define this question it must be premised from the Angelic Doctor that a threefold whole is to be distinguished.





First, a whole is integral, which is divided into integral parts, which consequently individually do not receive the predication of the whole. And thus it cannot truly be said: the roof is the house; the vestibule is the house, etc.

The second is a universal whole, which is divided into subjective parts, of which each can be predicated separately, but which together receive the predication of the whole in the plural, not in the singular. And thus it is said: Peter is a man, Paul is a man; man is an animal, donkey is an animal; man is an animated body, donkey is an animated body. But it is not said: Peter and Paul are man, but they are several men; nor is it said: man and donkey are animal, are animated body, but they are several animals, several animated bodies.

Finally, the third whole is potestative, whose nature is this: that the whole according to the complete notion is in one, but in others there is some participation of it. And thus in a kingdom, although the whole fullness of power resides with the king, nevertheless the powers of ministers are not excluded, which are certain participations of royal power. "And so it is here: for the whole fullness of this sacrament is in one order, namely the priesthood, but in the others there is a certain participation of order. And this was signified in this, that the Lord said to Moses, Numbers 11:17: I will take of thy spirit and give it to them, that they may sustain with thee the burden of the people. And therefore all orders are one sacrament." St. Thomas, Supplement, q. 37, a. 1, ad 2 and ad 3.


	And as all orders are a sacrament and one sacrament, so also the individual orders are a sacrament, "according to the mode by which a potestative whole is predicated of its parts, which is midway between a universal whole and an integral whole. For a universal whole is present to any part according to its whole essence and power, as animal to man and horse; and therefore it is properly predicated of the individual parts. But an integral whole is not in any part, neither according to the whole essence nor according to the whole power; and therefore in no way is it predicated of the parts, but in some way, although improperly, of all together, as if we should say that wall, roof, and foundation are a house.



"But a potential whole is present to the individual parts according to its whole essence, but not according to its whole power. And therefore in some way it can be predicated of any part, but not so properly as a universal whole. And in this way Augustine says that memory, intelligence, and will are one essence of the soul." St. Thomas, I, q. 77, a. 1, ad 1; namely because the essence of the soul exists whole in these powers, although not according to its whole power. And so here, as has already been said, the whole fullness of this sacrament is in the priesthood alone; in the others there is a certain participation of it; and from that also, to which the other orders are referred, the various orders are distinguished. St. Thomas, Supplement, q. 37, a. 2.


Form of Ordination

To n. 882.

Since, according to several authors, the Preface in the Ordination of Presbyters, especially the last words, "Grant, we beseech Thee, Almighty Father, IN these Thy servants the dignity of the Presbyterate," etc., pertains to the form of the Sacrament, it is asked:


	Whether in the aforesaid words, the word ut used through inadvertence in place of in, substantially vitiates the form?



	What is to be done in this case?





The matter is evident that the aforesaid change is substantial in that proposition: "Grant, we beseech Thee," etc. For by substituting the word ut for the word in, no sense at all remains.

But from this no doubt can be had concerning the validity of the ordination. For although there are authors who assert that the aforesaid Preface pertains to the form of the Sacrament, nevertheless that is not true.

For first, the form accompanies the matter; the matter here is the imposition of hands, which, when the Preface is pronounced, has been altogether completed. Moreover, when the Preface is pronounced, other rites and other ceremonies have already intervened between the imposition of hands and the Preface, with which consequently the Preface could no longer be joined with the matter as form. And finally the Preface is not recited with hands extended over those ordained, which extension is the continuation of the prior imposition of hands and consequently joins it morally with the form: "Let us pray, most dear brethren," etc.; but it is recited with hands extended before the breast, and this extension of hands before the breast, according to the Decisions of the Holy Office, in no way suffices for the validity of ordination if it is used in place of the aforesaid extension. Therefore it is a very different rite. And consequently, when the extension of the hands and the form which accompanies it have ended, the whole essential rite has been completed, nor do those things which follow pertain to the essence.

After the extension of the hands and the accompanying form, "Let us pray, most dear brethren," etc., there follow: genuflection, rising, extension of hands before the breast. This most certainly does not pertain to the essence of ordination as matter; therefore neither does the accompanying prayer and Preface.

To the preceding intrinsic considerations there are added several Decisions of the Holy Office, from which it is established that the substantial form of the imposition of hands is only the aforesaid Prayer: "Let us pray, most dear brethren."

The Holy Office, March 17, 1897, declared that a priest was to be ordained again under condition, when the Bishop did not remember whether he had held his hands elevated over the head of the one to be promoted, in the second imposition, while the prayer was recited: "Let us pray, most dear brethren."

The same Holy Office, July 6, 1898, declared that an ordination is valid if the Bishop, noticing the defect of extension of the hand before the handing over of the instruments, himself alone extends the hand over those to be ordained and repeats in a low voice the exhortation: "Let us pray, most dear brethren."

Ordinations have been declared valid by the Holy Office if the Bishop held the hand extended at least immediately before or immediately after the prayer "Let us pray," or at least did not omit it entirely during the aforesaid prayer. See Enchiridion Morale, 4th ed., p. 621 ff.; St. Alphonsus, ed. Fr. Gande, vol. 3, p. 755 ff., note d.

Therefore the necessary and substantial form is only the Prayer: "Let us pray," etc. For if the imposition of hands is not made during it, or immediately after it, the ordination is to be repeated. Therefore the substantial form corresponding to the matter, or imposition of hands, is only the aforesaid Prayer.

And this is confirmed. For according to the Sacred Congregation of Rites, February 18, 1843, the Roman Church imposes hands on those to be ordained ONLY IN THE FIRST PRAYER: "LET US PRAY, MOST DEAR BRETHREN." Therefore only this Prayer substantially refers to the imposition of hands. Therefore the other Prayer and the following Preface are altogether substantially foreign to the imposition of hands. And consequently they are not its form.

But it is superfluous to note that that "only" refers to the Prayer, that is, to the form, and not to the imposition of hands; for the Roman Church, besides that imposition of hands in that Prayer, also uses another imposition of hands at the end of the Ordination, in that other handing over of power: "Receive the Holy Spirit," etc. Therefore the sense of that proposition is: The second imposition of hands, which according to the common opinion is only a continuation of the first, is had only in that Prayer. Therefore, when the imposition of hands or application of the matter is finished, the form which refers to it, and which regularly coexists with it, ends.

And certainly, if the imposition of hands is had only in the Prayer: "Let us pray, most dear brethren," etc., therefore it is not had in the other following Prayer and much less in the following Preface. If in this the imposition of hands is not had, evidently this Preface cannot be referred and joined as form with matter which is not present.

And this is confirmed, because the Preface is recited not with hands extended over those to be ordained, but with hands extended before the breast, which extension, according to the Decrees of the Holy Office, is not an imposition of hands, and in place of this would render ordination invalid, or certainly doubtful.

Therefore, when the extension of hands over those to be ordained and the accompanying Prayer, "Let us pray, most dear brethren," are finished, the rite of imposition of the hand with its form has been completed; and another ceremony altogether begins. This is also shown by the fact that the one ordaining then turns to the altar, etc. And this also does not seem to be omitted in the last place: that it seems incongruous for so long a form to be used here, since regularly in all the sacraments it is accustomed to be very brief. For that form would be almost two pages long.

These things having been premised, it seems that the proposed doubts must be answered: To the first: Provision will be made in the second.

To the second: Let him acquiesce. And thus the Sacred Congregation of the Sacraments responded to this Case, September 17, 1914.


Concerning Interruption of Studies

To n. 903.

"

I. Since it not rarely happens that Religious students, without any fault of their own or of their superiors, are compelled to interrupt studies for several months, for example by reason of infirmity or military service, it is asked whether students of this kind are bound to repeat the whole scholastic year thus interrupted or shortened; or whether they can be dispensed by the Superior General, with the deliberative vote of his Consultors acceding.

"

II. Whether the examination or test concerning which there is mention in the Response to n. VI of the Declarations of the Sacred Congregation of September 7, 1909, must be undergone also by students who have not cultivated in schools some discipline accessory to Theology; and if in the affirmative, whether this examination, to be undergone both by these students and by others, can coincide with the examination usually to be undergone at the end of the scholastic year.

"Response to I. In the negative to the first part; in the affirmative to the second, provided that: 1. the interruption or abbreviation of studies, taken as a whole, has not lasted beyond three months; 2. the studies omitted have been supplied by private schools; 3. and in the examination it has been established, from the testimony of the examiners or judges of doctrine, that the students have thoroughly learned the disciplines concerning which treatment was had in the schools during their absence.

"To II. The examination concerning which treatment is had in the Response to n. VI of the Declarations of the Sacred Congregation of September 7, 1909, is required for any omitted discipline; nevertheless the ordinary examination, even one given at the end of the year, suffices, which must be established from the testimony of the examiners or judges of doctrine." Sacred Congregation on Religious, January 8, 1915.


Concerning Betrothals and Marriage

To nn. 912, 1026.

"Lest clandestine unions be entered rashly, which the Church of God has always detested and prohibited for very just reasons, the Council of Trent prudently took care, chapter 1, sess. XXIV, de reform. matrim., declaring: 'Those who shall attempt to contract marriage otherwise than in the presence of the pastor, or of another priest with the permission of the pastor himself or of the Ordinary, and of two or three witnesses, the Holy Synod renders altogether incapable of contracting thus, and decrees contracts of this kind to be invalid and null.'

"But since the same Sacred Council had commanded that such a decree be published in individual parishes, and that it have force only in those places where it had been promulgated, it happened that several places in which that publication was not made lacked, and even today lack, the benefit of the Tridentine law, and remain still subject to the hesitations and inconveniences of the old discipline.

"But not even where the new law was in force was every difficulty removed. For often grave doubt exists in deciding the person of the pastor in whose presence marriage is to be contracted. Canonical discipline indeed established that the proper pastor must be understood as the one in whose parish the domicile or quasi-domicile of either contracting party is. But because sometimes it is difficult to judge whether there is certainty concerning quasi-domicile, not a few marriages were exposed to the danger that they were null; and many also, whether by ignorance of men or by fraud, were discovered to be altogether illegitimate and invalid.

"These things, long deplored, we see happening more frequently in our age, the more easily and swiftly intercourse is completed with peoples, even those very far separated. Wherefore it has seemed expedient to wise and very learned men that some change be introduced into the law concerning the form of celebrating marriage. Many sacred Prelates also from every part of the world, especially from the more celebrated cities where the necessity appeared graver, offered suppliant prayers to the Apostolic See for this.

"At the same time it was requested by Bishops, both most of Europe and of other regions, that there be provision against the inconveniences which are derived from betrothals, that is, mutual promises of future marriage privately entered. For experience has sufficiently taught what dangers betrothals of this kind bring with themselves: first, inducements to sin and cause by which inexperienced girls are deceived; afterwards disagreements and inextricable lawsuits.

"Moved by these circumstances, His Holiness Our Lord Pope Pius X, for that solicitude which he bears for all the Churches, desiring to use some moderation to remove the mentioned harms and dangers, committed to the Sacred Congregation of the Council that it should consider this matter and propose to Him what it judged opportune.

"He wished also to hear the vote of the Council established for reducing canon law into one, and also of the Eminent Cardinals who were chosen by a special commission for preparing the same code; by whom, as also by the Sacred Congregation of the Council, meetings for that end were held several times. But after the opinions of all had been obtained, His Holiness commanded the Sacred Congregation of the Council to issue a decree in which would be contained the laws approved by Him from certain knowledge and mature deliberation, by which the discipline of betrothals and marriage would be ruled in the future, and their celebration would be made expeditious, certain, and ordered.

"Therefore, in execution of the Apostolic mandate, the Sacred Congregation of the Council by the present letters establishes and decrees those things which follow.

Concerning Betrothals

"

I. Only those betrothals are held valid and obtain canonical effects which have been contracted by a writing signed by the parties and either by the pastor or by the Ordinary of the place, or at least by two witnesses.

"But if both parties or either party does not know how to write, this is to be noted in the writing itself; and another witness is to be added, who, together with the pastor or Ordinary of the place, or with the two witnesses mentioned above, signs the writing.

"

II. Under the name of pastor here and in the following articles comes not only one who legitimately presides over a canonically erected parish; but in regions where parishes are not canonically erected, also the priest to whom the care of souls has been legitimately committed in some defined territory and who is equated to a pastor; and in missions, where territories are not yet perfectly divided, every priest universally deputed by the Moderator of the mission to the care of souls in some station.

Concerning Marriage

"III. Only those marriages are valid which are contracted before the pastor or Ordinary of the place, or a priest delegated by either, and at least two witnesses, nevertheless according to the rules expressed in the following articles; and preserving the exceptions which are placed below in nn. VII and VIII.

"IV. The pastor and the Ordinary of the place validly assist at marriage:

"§ 1. only from the day of acquired possession of the benefice or of office begun, unless by public decree they have been excommunicated by name or suspended from office;

"§ 2. only within the limits of their territory, in which they validly assist at the marriages not only of their subjects, but also of non-subjects;

"§ 3. provided that, invited and asked, and constrained neither by force nor by grave fear, they request and receive the consent of the contracting parties. "V. But they assist licitly:

"§ 1. after it has been legitimately established for them concerning the free state of the contracting parties, the things to be observed by law having been observed;

"§ 2. after it has further been established concerning the domicile, or at least the monthly stay, of either contracting party in the place of marriage;

"§ 3. but if this is lacking, in order that the pastor and Ordinary of the place may licitly be present at marriage, they need the permission of the pastor or Ordinary of either contracting party, unless grave necessity intervenes which excuses from it;

"§ 4. as regards wanderers, outside the case of necessity, let it not be lawful for the pastor to assist at their marriages unless, the matter having been brought to the Ordinary or to the priest delegated by him, he has obtained permission to assist;

"§ 5. but in any case let it be held as a rule that marriage be celebrated before the pastor of the bride, unless some just cause excuses.

"VI. The pastor and the Ordinary of the place can grant permission to another priest, determinate and certain, that he assist at marriages within the limits of their territory.

"But the delegate, in order that he assist validly and licitly, is bound to observe the limits of the mandate and the rules established above for the pastor and the Ordinary of the place in nn. IV and V.

"VII. When danger of death is imminent, where the pastor, or Ordinary of the place, or priest delegated by either cannot be had, to provide for conscience and, if the case requires, for the legitimation of offspring, marriage can be contracted validly and licitly before any priest and two witnesses.

"VIII. If it happens that in some region the pastor or Ordinary of the place, or a priest delegated by them, before whom marriage can be celebrated, cannot be had, and that condition of things has already persevered for a month, marriage can be validly and licitly entered by the formal consent emitted by the spouses before two witnesses.

"IX. § 1. Once the marriage has been celebrated, the pastor, or the one who holds his place, is immediately to write in the book of marriages the names of the spouses and witnesses, the place and day of the celebrated marriage, and other things according to the manner prescribed in the ritual books or by his own Ordinary; and this although another priest, delegated either by him or by the Ordinary, assisted at the marriage.

"§ 2. Moreover the pastor is also to note in the book of the baptized that the spouse on such a day contracted marriage in his parish. But if the spouse was baptized elsewhere, the pastor of the marriage is to transmit notice of the contract entered to the pastor of baptism, either by himself or through the episcopal curia, so that the marriage may be entered in the baptismal book.

"§ 3. Whenever marriage is contracted according to the norm of n. VII or VIII, the priest in the former case, and the witnesses in the latter, are bound in solidum with the contracting parties to take care that the union entered be noted in the prescribed books as soon as possible.

"X. Pastors who have violated the things prescribed here up to now are to be punished by the Ordinaries according to the manner and gravity of the fault. And moreover, if they have assisted at someone's marriage against the prescription of § 2 and 3 of n. V, let them not make the stole fees their own, but let them remit them to the proper pastor of the contracting parties.

"XI. § 1. All baptized in the Catholic Church and those converted to it from heresy or schism, even if either the former or the latter afterwards defected from the same, are bound by the laws established above whenever they enter betrothals or marriage among themselves.

"§ 2. They are also in force for the same Catholics mentioned above if they contract betrothals or marriage with non-Catholics, whether baptized or not baptized, even after a dispensation has been obtained from the impediment of mixed religion or disparity of cult, unless it has been established otherwise by the Holy See for some particular place or region.

"§ 3. Non-Catholics, whether baptized or not baptized, if they contract among themselves, are nowhere bound to observe the Catholic form of betrothals or marriage.

"Let the present decree be held as legitimately published and promulgated through its transmission to the Ordinaries of places; and let those things disposed in it begin everywhere to have the force of law from the solemn day of Easter of the Resurrection of Our Lord Jesus Christ of the coming year 1908.

"Meanwhile let all Ordinaries of places take care that this decree be published among the people as soon as possible, and explained in the individual parish churches of their dioceses, so that it may be duly known by all.

"These presents to be valid by special mandate of His Holiness Our Lord Pope Pius X, anything whatsoever to the contrary, even worthy of particular mention, by no means standing in the way.

"Given at Rome on the second day of the month of August in the year 1907."


	"I. Only those betrothals are held valid and obtain canonical effects which have been contracted by a writing signed by the parties and either by the pastor or by the Ordinary of the place, or at least by two witnesses.



"But if both parties or either party does not know how to write, this is to be noted in the writing itself; and another witness is to be added, who, together with the pastor or Ordinary of the place, or at least two witnesses mentioned above, signs the writing."


	Only those betrothals, namely of Catholics among themselves or also of Catholics with non-Catholics. "By the pastor," namely the same one who below in the Decree is assigned for marriage. "By the Ordinary of the place," namely by the Bishop, or by his Vicar General, or by the Apostolic Administrator, or by an Abbot Nullius, or by a Vicar Capitular.



"By a writing signed": therefore without a writing, or without the signature of all, although the signature of only one party or witness is lacking, the betrothals are null. "Are held valid": wherefore those entered otherwise are invalid, both in the external forum and in the internal forum. "And obtain canonical effects": wherefore again, those entered otherwise produce no impediment of marriage.

But it is a question, as is evident, of betrothals, not of a simple promise of marriage made by one and accepted by the other, which consequently remains valid and obliging, as before the Decree, in the forum of conscience. A fortiori the obligation remains valid in the forum of conscience from the promise of the seducer who deflowered a girl under the offered execution of marriage.

Moreover, it is a question only of the form of betrothals; wherefore as regards all other things, those things have force which had force before the Decree, and thus betrothals entered, for example, after other betrothals are null, as intrinsically illicit.


	"By the pastor, or by the Ordinary." Betrothals cannot be celebrated, besides before the Ordinary or Pastor, before one delegated by either. Sacred Congregation of the Council, March 28, 1908. An oeconomus, although delegated by the pastor or by the Bishop to the universality of causes, can neither licitly nor validly assist at betrothals. They do not necessarily have to be celebrated before the Ordinary or Pastor of domicile or of monthly stay; but they can be celebrated before any Ordinary or Pastor, provided it is within the limits of the territory of the same Ordinary or Pastor. Sacred Congregation of the Council, March 28, 1908.






	"By a writing signed by the parties, and either by the Pastor or by the Ordinary of the place, or at least by two witnesses." Since betrothals contain a mutual promise, mutual acceptance of it is also required. Therefore, in order to enter valid betrothals, the parties are bound to sign together the writing, in one context, with the Pastor or Ordinary, or with two witnesses; and it does not suffice that the writing signed by one party with the Pastor or Ordinary, or with two witnesses, be remitted to the other absent party, who in turn signs with the Pastor or Ordinary, or with two witnesses. Sacred Congregation of the Council, July 27, 1908. If the bridegroom or bride lives in another place, this difficulty can then be met by constituting a procurator. For as marriage can be contracted validly and licitly through a procurator, because it is a contract, so also for the same reason betrothals can be contracted through a procurator.



	Although in the Decree no mention is made of the date, nevertheless from the very nature of the matter it appears that for the validity of betrothals the date, or inscription of the day, month, and year, is to be placed in the writing. Sacred Congregation of the Council, July 27, 1908, ad 2. The reason is that otherwise the aforesaid writing remains altogether uncertain for making proof.








	"II. Under the name of pastor here and in the following articles comes not only one who legitimately presides over a canonically erected parish; but in regions where parishes are not canonically erected, also the Priest to whom the care of souls has been legitimately committed in some defined territory and who is equated to a pastor; and in missions where territories are not yet perfectly divided, every Priest universally deputed by the Moderator of the mission to the care of souls in some station."



	"Under the name of Pastor..." The Pastor in question is the Pastor for betrothals and for marriage. It does not say "under the name of the proper Pastor"; wherefore any pastor, nevertheless in his own territory, is the legitimate Pastor for betrothals and for marriage, every question of domicile or quasi-domicile of the spouses or those about to marry being removed. "A Pastor who legitimately presides over a parish; a Priest to whom the care of souls has been legitimately committed." Therefore a pastor, a Catholic priest; not a heretic, not a schismatic.



	Whether bad Christians, heretics, pagans can be used as witnesses, in order to observe the prescriptions of articles II, III, VII, VIII: as regards the quality of witnesses, nothing has been changed by the Decree Ne temere. Sacred Congregation of the Sacraments, March 12, 1910.








	By article 1 of the Decree there remains abrogated the special law which before the same Decree was in force in Spain, by force of which for the validity of betrothals a public writing signed by a notary was required. Sacred Congregation of the Sacraments, March 12, 1910.



	"III. Only those marriages are valid which are contracted before the Pastor or Ordinary of the place, or a Priest delegated by either, and at least two witnesses, nevertheless according to the rules expressed in the following articles, and preserving the exceptions which are placed below in n. VII and VIII.





"IV. The Pastor and Ordinary of the place validly assist at marriage:

"§ 1. only from the day of acquired possession of the benefice or of office begun, unless by public decree they have been excommunicated by name or suspended from office;

"§ 2. only within the limits of their territory, in which they validly assist at the marriages not only of their subjects, but also of non-subjects;

"§ 3. provided that, invited and asked, and constrained neither by force nor by grave fear, they request and receive the consent of the contracting parties."


	Therefore for the validity of marriage it is required that it be contracted: 1. before the Pastor or Ordinary, or a Priest, not a deacon, delegated by the Ordinary or by the Pastor; 2. before at least two witnesses; wherefore if there is one witness, the marriage will be invalid.



"Delegated." As regards delegation, whether special delegation is always required, or whether general delegation suffices, nothing has been changed, except the necessity of making it to a determinate and certain priest and restricted to the territory of the one delegating. Sacred Congregation of the Council, July 27, 1908. "Pastor": not the assistant of the Pastor. Pastor either by institution or by commission. Ordinary: Bishop, Vicar General, Chapter when the see is vacant, Vicar Capitular. Witnesses: any whatsoever who are capable of testifying, and therefore they must be present physically and morally and understand the consent of the contracting parties. Delegation can be made general, whether to one or to several, nevertheless certain and determinate, whether for one or for several marriages. A faculty of subdelegating can also be given to the delegate.


	"The Pastor and Ordinary of the place," etc. Here are enumerated the conditions necessary so that the Pastor or Ordinary validly assist at marriage. The chief one is that they assist at marriage only within the limits of their own parish or diocese, their territory, although it is a question of those not their own subjects. And outside those limits they assist invalidly, although it is a question of their own subjects.






	As regards pastors and military chaplains having absolutely no territory, not even cumulatively with another pastor, but exercising jurisdiction directly over persons or families, for example reigning persons, so that they follow these persons wherever they go, nothing has been changed; wherefore they will be able validly to assist at the marriages of their subjects, as they were able before. Sacred Congregation of the Council, February 1, 1908.



But pastors who do not have exclusively their own territory, but retain a territory cumulatively with another or other pastors, can assist at marriages in the territory held cumulatively. Sacred Congregation of the Council, February 1, 1908.

A pastor who in territory assigned to other pastors has some persons or families subject to himself can assist at marriages, as regards his own subjects only, everywhere in the said territory. Sacred Congregation of the Council, February 1, 1908.

Chaplains or rectors of pious places of any kind, for example of a hospital, exempt from parochial jurisdiction, can assist at marriages without delegation of the pastor or Ordinary as regards persons entrusted to them, nevertheless in the place where they exercise jurisdiction, and provided it is established that full parochial power was committed to them. Sacred Congregation of the Council, February 1, 1908.




	Those living in places of the Indies in which a double jurisdiction is in force, with attention to the peculiar circumstances occurring in the case, in order that they enter marriage validly and licitly, are bound to present themselves only before the personal pastor, and cannot also before the pastor of the territory. Sacred Congregation of the Sacraments, May 27, 1910.



	"Only within the limits of their territory." Exempt regular churches, according to the tenor of the Decree, can and do have force to be considered as the territory of the Pastor or Ordinary in whose territorial district they are, for the effect of assistance at marriage. Sacred Congregation of the Sacraments, March 12, 1910.



	"Only within the limits of his territory." In an audience of May 1, 1910, the Most Holy Father deigned graciously to grant to the Most Reverend Abbot Nullius of Saint Paul, by way of delegation, a permission by which, either personally or through a delegate, in the Churches of Saint Paul outside the Walls and of Saint Callistus beyond the Tiber, he may validly and licitly assist, the things to be observed being observed, at the marriages of his subjects only. That is, outside the limits of his territory.








	Moreover, for the validity of marriage the Pastor and the local Ordinary must be not only elected, but also placed in possession of his office, either possession of the benefice having been taken by the usual formalities, or equivalently by the very beginning of the exercise of his proper office; nor, by a public decree, may he be suspended from office, or, by a public decree, by name excommunicated. Therefore mere nomination to the office or benefice is not sufficient; possession of it is required. Likewise, for validity it is required that the Pastor and the local Ordinary be invited and asked, all force and grave fear being removed; and that they themselves question the contracting parties and receive their consent. Invited and asked, not only explicitly but also implicitly, they validly assist at marriages. Sacred Congregation of the Council, March 28, 1908.



	Since, however, by the present Decree, in order to contract marriage validly it is generally required that the Pastor ask for and receive the consent of the contracting parties, it follows that also for mixed marriages to be contracted validly the consent of the contracting parties must be sought and received by the Ordinary or by the Pastor, while, as to liceity in other respects, the prescriptions and instructions of the Holy See are to be observed. Sacred Congregation of the Council, July 27, 1908. By these prescriptions and instructions, however, it is provided that the Pastor not assist at the marriage in a sacred place, but outside the church; that he not recite any ecclesiastical prayers over the contracting parties; that he in no way bless them, unless, however, according to the prudent judgment of the Ordinaries, in order to avoid greater evils, something of these can be tolerated, while the celebration of Mass is always excluded.





By a Decree of the Holy Office, June 21, 1912, however, it was declared that the prescription concerning the Pastor's asking for and receiving consent for the validity of marriage, "in mixed marriages in which the parties obstinately refuse to furnish the due cautions, shall hereafter have no place, but one must stand exactly by the preceding concessions and instructions of the Holy See on the matter, especially those of Gregory XVI in the Letter of April 30, 1841, to the Bishops of Hungary." A.A.S., vol. 4, p. 443.


	But, having regard to the special difficulties set forth by the Chinese Ordinaries, the Sacred Congregation granted to the aforesaid Ordinaries the faculty of dispensing from the substantial form of marriage for cases only of true necessity, with power also habitually to subdelegate this faculty to mission rectors, the matter having been spoken of with the Most Holy Father. Sacred Congregation of the Council, July 27, 1908.



	V. "They assist licitly, however:





§ 1. when they have lawfully established for themselves the free state of the contracting parties, the things to be observed by law being observed;

§ 2. when, moreover, the domicile, or at least the monthly stay, of one or other contracting party in the place of marriage has been established;

§ 3. if this is lacking, in order that the Pastor and local Ordinary assist licitly at the marriage, they need the permission of the proper Pastor or Ordinary of one or other contracting party, unless grave necessity intervenes which excuses;

§ 4. as regards wanderers, outside the case of necessity, it is not lawful for the Pastor to assist at their marriages unless, the matter having been referred to the Ordinary or to the Priest delegated by him, he has obtained permission to assist;

§ 5. but in any case, let it be held as the rule that the marriage be celebrated before the Pastor of the bride, unless some just cause excuses."


	"When they have lawfully established for themselves the free state of the contracting parties, the things to be observed by law being reserved."



The Sacred Congregation of the Sacraments "judged that the following things should be prescribed:

I. Let pastors be reminded that it is not lawful for them to be present at a marriage unless they have lawfully established for themselves the free state of the contracting parties, the things to be observed by law being observed (cf. Decree Ne temere, n. V, § 1); and let the same especially be warned not to omit requiring from the contracting parties the testimony of baptism, if this was conferred in another parish.

II. But in order that the things prescribed in n. IX, § 2 of the aforesaid Decree may be duly observed, the announcement of a celebrated marriage, to be sent to the pastor of baptism, should carry with it the written names and surnames of the spouses and of their parents, the age of the contracting parties, the place and day of the nuptials, and the names and surnames of the witnesses who were present, and should have the pastor's subscribed name with the parochial seal added. The address, moreover, should accurately indicate the parish, diocese, town or place of the spouses' baptism, and those things which pertain to the safe transmission of writings through the public carriers.

III. If perhaps it should happen that, even with the precautions of which in n. I having been employed, the pastor of baptism, in receiving the announcement of the marriage, discovers that one or other contracting party is already bound by another marriage, he shall as quickly as possible signify the matter to the pastor of the attempted marriage.

IV. Let Ordinaries watch diligently that these prescriptions be religiously observed, and let them take care to recall transgressors, if they find any, to their duty, even by applying canonical penalties where there is need." March 6, 1911.




	"When they have established for themselves," etc. Therefore for liceity the Pastor or Ordinary must make an inquiry concerning the free state of the contracting parties, and accordingly he is bound as to the examination of these parties, the examination of witnesses, and the proclamation of the banns. The Pastor himself, therefore, can conduct the summary process concerning the free state.



	Nevertheless, the law or custom in force in some dioceses has not been abolished, by force of which acts are to be carried out by the episcopal Curia by which the free state of the contracting parties is established, and then leave is granted to pastors to assist at marriages. Sacred Congregation, February 1, 1908.



	If betrothed persons contract marriage in another parish by leave of their own pastor, it is evident that the marriage proclamations cannot on that account be omitted in their own parish.



	On feasts recently suppressed, however, as is gathered from the Decision of the Sacred Congregation of the Council, April 7, 1862, in Pinerolien., announcements can be made for marriages and for sacred orders; care must nevertheless be taken that they be made at the time of the divine office, when a more numerous gathering of the faithful is accustomed to be present in church, and with the permission of the Bishop.








	"When moreover it has been established," etc. It is further required for liceity that the contracting parties have domicile, or reside for an entire month in the diocese, if the Bishop assists at the marriage; in the parish, if the Pastor assists at it. The contracting parties: both, or at least one of them. "Reside": the fact of residence for an entire month is required, and nothing else is required. Therefore, although they have had neither domicile nor quasi-domicile elsewhere, but have been wanderers, they can now contract marriage before the pastor of the place of monthly residence, the things to be observed by law concerning their free state being observed.



	"But if this is lacking," etc. If domicile, or at least monthly residence, in the place is lacking, the permission of the Pastor or Ordinary of the place of domicile, or at least of monthly residence, of one or other contracting party is required, except in a case of grave necessity. Permission is required, not delegation; and accordingly permission reasonably presumed, and even interpretative permission, is valid. But grave necessity ought to be established in writing, so that it can be shown if some difficulty should afterwards arise. Moreover, the Pastor who assists at a marriage by permission of another Pastor makes the stole fees his own.








	"As regards wanderers," etc., "or to the priest delegated by him." Permission is to be given either by the Ordinary or by the Priest delegated by the Ordinary. As regards wanderers, even if not both contracting parties, but only one, is a wanderer. Therefore a Priest, or several Priests, are to be delegated by the Bishop in several principal places of the diocese, who shall inquire into the condition of wanderers in order to the contracting of marriage. "Outside the case of necessity": again the case of grave necessity is excluded; when it exists, the Pastor can proceed to the marriage without the aforesaid permission.



	Under the name of wanderers, of whom article V, § 4 treats, come all and only those who nowhere have their own Pastor or Ordinary by reason of domicile or monthly residence. Sacred Congregation of the Sacraments, March 12, 1910. For the licit celebration of marriage regard must be had only to monthly residence, and not also to quasi-domicile. Sacred Congregation of the Council, March 28, 1908. Monthly residence: in the Diocese, if the Bishop or local Ordinary assists at the marriage; in the Parish, if the Pastor assists at the marriage.



	"In any case." When both contracting parties do not have domicile, or at least have not resided for an entire month in the same place, regularly the pastor of the bride must assist at the marriage, unless some just cause, not grave, excuses. This too is to be recorded in writing, for the case in which some difficulty could afterwards arise.





Marriages between faithful of mixed rite, Latin and Ruthenian, in the Canadian region, as also among Ruthenian faithful, must be contracted with the form of the Decree Ne temere being observed. During the marriage, the wife can follow the rite of the husband. When the marriage has been dissolved, the woman may resume her own original rite. Marriages of mixed rite are to be blessed in the rite of the man and by his pastor. Dispensations, however, are to be given and requested from the Bishop of the bride. Sacred Congregation de Propaganda Fide, August 8, 1913, arts. 34-38.

But, in the United States of North America, marriages between faithful of mixed Latin and Ruthenian rite, and also among the Greek-Ruthenians themselves, must be contracted with the form of the Decree Ne temere being observed, and therefore are to be blessed in the rite of the woman by the pastor of the woman. Sacred Congregation de Propaganda Fide, August 17, 1914. Cf. First Supplement to the Institutions of Moral Theology and Enchiridion Morale, ed. 3, p. 18 ff.


	"VI. The Pastor and local Ordinary can grant permission to another determinate and certain Priest to assist at marriages within the limits of their territory.



But the delegate, in order to assist validly and licitly, is bound to observe the limits of the mandate, and the rules laid down above for the Pastor and local Ordinary in n. IV and V."


	Therefore there are four conditions in order that assistance at marriage can validly and licitly be furnished by another Priest than the Pastor or Ordinary: 1. that permission be given to him by the Ordinary or by the Pastor, not by another; 2. that permission be given only to a Priest; 3. that permission be given to a certain and determinate Priest; 4. that he assist at the marriage in the territory of the one giving the permission. But it is by no means required that delegation be made only in individual cases. For as regards delegation, by the present Decree nothing has been changed, except the necessity of making it to a determinate and certain Priest, and restricted to the territory of the delegator, namely when the delegation is made to a simple Priest. Sacred Congregation of the Council, July 27, 1908. Therefore valid will be the permission, given generally, that he assist at marriages, to a vice-pastor or to another Priest who supplies for the Pastor in case of absence. For it is not also required that permission be given only for a certain and determinate marriage. But if permission is given to another Ordinary or Pastor, they can validly and licitly assist at the marriage within the limits of their own territory. Since, however, the delegate is bound to observe the limits and the things which are laid down for the Pastor and local Ordinary in paragraphs IV and V, it follows that there can be committed to the delegate both assistance at the marriage and also those things which regard the inquiry concerning the free state of the contracting parties, and the summary process concerning it; and that delegation cannot be made to a Pastor who, by public Decree, is suspended from office, or by name excommunicated by public Decree. Delegation, moreover, cannot be made in general, but altogether in particular, to a determinate and certain priest. To a determinate and certain Priest, whether from the secular clergy or from the regular clergy.






	If a Pastor and Ordinary who are not proper have obtained permission from the proper Pastor and Ordinary to assist at a marriage, they can delegate the faculty of assisting at the marriage to another determinate and certain Priest, within the limits of their territory. For since they have obtained permission, they can assist licitly; but, since they are Pastor and Ordinary, they have, by force of their own office and by their own right, the faculty of validly assisting at the marriage, and consequently they can delegate it to another certain and determinate priest, within the limits of their own territory.



Since the local Ordinary and the Pastor can, by ordinary power, delegate permission to another certain and determinate priest, that he may assist at marriages within the limits of his territory, they can indeed delegate that permission to him with the faculty of subdelegating; but evidently with the faculty of subdelegating not anyone whatever, but another certain and determinate priest. For this, contrary to the Decree, would equivalently be to grant the faculty, by an indirect way, to an uncertain and indeterminate priest.


	"VII. When danger of death is imminent, where the Pastor, or the local Ordinary, or a Priest delegated by either, cannot be had, for the care of conscience and, if the case requires, for the legitimation of offspring, marriage can be contracted validly and licitly before any Priest and two witnesses."






	"Danger," and not only the article, of death. "Cannot be had": morally speaking, and accordingly probably cannot be had, or even in doubt whether he can be had. "For the care of conscience, and... for the legitimation of offspring." Therefore in these two cases, if the Pastor or Ordinary or duly delegated Priest cannot be had, any other Priest licitly and validly assists at the marriage. For the care of conscience, therefore, for avoiding the danger of sinning and consequently the danger of the eternal salvation of the dying person. For the care of conscience, if likewise the dying person is otherwise held by a grave obligation. "For the care of conscience" is general; and accordingly it is not in the sole case of concubinage, as had expressly been held before in the Decree of the Holy Office, February 20, 1888. And for the legitimation of offspring, which consequently is not sacrilegious, incestuous, or adulterine. "Before any Priest": even one publicly excommunicated or suspended.



	In the aforesaid danger, therefore, there is no need of any leave of the Ordinary or Pastor, much less is there need of the Pastor himself or of another Priest delegated by the Ordinary or Pastor; but any Priest, with two witnesses however, can assist at the marriage. But if witnesses are lacking, can there be place for legitimate epikeia? There are those who affirm it. But it does not seem so. For this is implicitly presupposed in the proposition condemned by the Holy Office, January 19, 1661; E.M., n. 1044. Moreover, in the present Decree there is question precisely of a most urgent case, when danger of death is imminent, and the law is invalidating. And if place is given to epikeia when witnesses are lacking, then one would have to say that place is also given to epikeia when the Priest too is lacking.








	"Any priest, however, who according to the norm of article VII of the Decree Ne temere, when danger of death is imminent, where the pastor or local Ordinary or priest delegated by either cannot be had, can validly and licitly assist at marriage before two witnesses, can also, in the same circumstances, dispense from all impediments, even public ones, which by ecclesiastical law invalidate marriage, except the sacred order of priesthood and affinity in the direct line from lawful intercourse." Sacred Congregation of the Sacraments, May 14, 1909. "This further faculty is valid not only for concubinarii; but also, even if there is no question of concubinarii, if another cause is present for the care of conscience, and, if the case requires, for the legitimation of offspring." Sacred Congregation of the Sacraments, August 13 and 15, 1909. Moreover it is valid for all impediments, with only two excepted. Therefore it is valid also for the impediment of clandestinity, and consequently the priest can dispense even from the presence of the two witnesses, if they cannot be had.



	"VIII. If it happens that in some region the Pastor, or local Ordinary, or Priest delegated by them, before whom marriage can be celebrated, cannot be had, and this condition of things has already persisted for a month, marriage can validly and licitly be entered upon by the betrothed parties giving formal consent before two witnesses."








	"If it happens": in whatever place this happens; whence it follows generally: "that in some region," namely whether in some whole Nation or Province, or in another determined part or place; whether the local Ordinary is lacking, or only the Pastor, or the Priest delegated by the Ordinary or by the Pastor is lacking; and for whatever cause this happens, whether because, for example, the missionary does not return to the place except after six months, or because the betrothed parties cannot go to the missionary; for then also it is verified that he cannot be had.



	Therefore, on the other hand, in remote places to which the missionary does not come each month, but in which, nevertheless, if he were requested, he could be had, and the betrothed parties could go without grave inconvenience either to him or to another missionary who is a Pastor in the sense of the Decree, marriages contracted without the presence of the missionary or pastor are to be held invalid. Sacred Congregation of the Council, July 27, 1908. Nevertheless, in the aforesaid case, with a grave cause urging, marriage can freely be contracted before another Pastor; for by the present Decree marriage is validly contracted before any Pastor. The proper Pastor is required only for liceity; only his permission would be needed, and this, with a grave and most just cause standing, can well be omitted and presumed.








	"For a month," that is, for thirty days, although after the month has elapsed the Pastor, or Ordinary, or Priest delegated by them is soon to come. "And this condition of things has already persisted for a month." This condition of things is not considered interrupted by reason of the momentary, unexpected, and entirely unknown passage to the faithful through some place of a missionary who has already been absent from it for a month. Sacred Congregation of the Council, July 27, 1907.



	"In some region," whatever place it may be, marriage can validly and licitly be contracted before witnesses alone, without the presence of a Priest competent to assist, whenever, a month having already elapsed, a competent Priest cannot be had or approached without grave inconvenience. Sacred Congregation, March 12, 1910.



	"If it happens that in some region." He validly enters marriage before witnesses alone who goes into that region in fraud of the law. Sacred Congregation of the Sacraments, March 12, 1910.



	"IX. § 1. When marriage has been celebrated, the Pastor, or he who takes his place, shall immediately record in the book of marriages the names of the spouses and witnesses, the place and day of the celebrated marriage, and other things according to the manner prescribed in the ritual books or by his own Ordinary; and this even if another Priest, delegated either by himself or by the Ordinary, assisted at the marriage.





§ 2. Moreover, let the Pastor also note in the book of the baptized that a spouse contracted marriage on such a day in his Parish. But if the spouse was baptized elsewhere, the Pastor of the marriage shall transmit notice of the contract entered into, either personally or through the episcopal curia, to the Pastor of baptism, so that the marriage may be entered in the baptismal book.

§ 3. Whenever marriage is contracted according to the norm of n. VII or VIII, the Priest in the former case, the witnesses in the latter, are bound in solidum with the contracting parties to take care that the entered marriage be noted as soon as possible in the prescribed books."


	"The Pastor... shall immediately record": that pastor, namely, who furnished his assistance to the marriage, although not the proper pastor, by leave of the proper pastor. "Shall record," namely those things which are enumerated: the names of the spouses and witnesses, the place and day of the celebrated marriage, and the name of the Ordinary, Pastor, or delegate who was present at the marriage. "And other things, according to the manner prescribed in the ritual books or by his own Ordinary"; wherefore the Ordinary can prescribe other things to be added besides the aforesaid.






	"He shall record in the book of marriages," and moreover he shall note the marriage in the book of the baptized. And if the contracting parties were baptized elsewhere, the Pastor must transmit notice of the marriage, either personally or through the episcopal curia of his own diocese, or of the diocese of the contracting parties, to the Pastor of that parish in which the contracting parties were baptized.



	The priest or the witnesses are bound in solidum with the contracting parties to take care as soon as possible for this notation of the marriage, when the marriage is celebrated in extremis, or when the Pastor or Ordinary or their delegate is lacking. But the Pastor to whom this notice is transmitted must note it in the book of marriages and in the book of the baptized; and if the contracting parties were baptized elsewhere, he himself is bound to transmit it to the pastor of baptism. They are bound in solidum; wherefore, if one neglects the notation, the others are obliged to take care of it; if one takes care of it, the others remain free.



	"X. Pastors who shall have violated the prescriptions made thus far shall be punished by the Ordinaries according to the measure and gravity of the fault. And moreover, if they have assisted at someone's marriage contrary to the prescription of § 2 and 3 of n. V, let them not make the stole fees their own, but send them to the proper Pastor of the contracting parties."








	"Pastors who": not others. "The prescriptions made thus far," that is, as regards both validity and liceity. "Let them be punished": the penalties, therefore, are to be imposed by sentence of the Ordinary. "Contrary to the prescription of § 2 and 3 of n. V," namely if a Pastor assists at the marriage of those who belong to another parish, without the leave of the proper Pastor or Ordinary of one or other contracting party, and outside a case of necessity. "He shall not make them his own"; and accordingly no sentence is required for undergoing this kind of penalty. "Let him send them to the proper Pastor of the contracting parties": proper by reason of domicile, of the contracting parties, namely of the bride, if they are of different parishes.



	"XI. § 1. All those baptized in the Catholic Church, and those converted to it from heresy or schism, are bound by the laws laid down above, although either these or those later defected from it, whenever they enter betrothal or marriage among themselves.





§ 2. They are also in force for the same Catholics spoken of above, if they contract betrothal or marriage with non-Catholics, whether baptized or not baptized, even after a dispensation from the impediment of mixed religion or disparity of cult has been obtained, unless for some particular place or region the Holy See has otherwise established.

§ 3. Non-Catholics, whether baptized or not baptized, if they contract among themselves, are nowhere bound to observe the Catholic form of betrothal or marriage."


	"All those baptized in the Catholic Church, and converts, although they later defected." The law, therefore, is universal for every place, with consequently any other contrary law or custom, whether general or particular, abolished.



	"All those baptized in the Catholic Church." The Decree is not extended to Catholics of the Eastern rite. Sacred Congregation of the Council, February 1, 1908. Therefore marriages of Catholics among themselves are valid, or their mixed marriages, if namely they contract with a schismatic or heretic, even when the form of the Decree is not observed. Nevertheless a marriage contracted by a Catholic of the Latin rite with a Catholic of the Eastern rite is not valid if the form established by the Decree Ne temere is not observed. Sacred Congregation of the Council, March 28, 1908. Cf. moreover the things which were said above concerning the Ruthenians, n. 30, paragraphs 2 and 3. Whether those also are bound by the aforesaid Decree who, born of non-Catholic parents, were baptized as Catholics and from earliest age grew up heretically, infideliter, or according to the rite of atheists, has not yet been defined, and recourse must be had in individual cases. Holy Office, March 31, 1911.








	"Later defected": after baptism in the Catholic Church, or after conversion to it. Even in the German Empire, Catholics who have gone over to a heretical or schismatic sect, or converts to the Catholic faith who afterwards defected from it, even in youth or infancy, in order to contract validly with a Catholic person, must employ the form established in the Decree Ne temere, namely in such a way that they must contract before the pastor and at least two witnesses. Sacred Congregation of the Council, February 1, 1908. And the reason is that the Decree Provida, which alone is excepted, regards only marriages of heretics among themselves and with Catholics. Cf. n. 55.



	"For the same Catholics, if with baptized non-Catholics," and accordingly all marriages of mixed religion, saving the exception indicated, are subject to this law. "Mixed religion." Those things remain unchanged which have been established for such nuptials, to be celebrated without the Catholic rite and outside the church. Cf. what was said above, n. 18, paragraph "By a Decree." "If with non-Catholics." Under the name of non-Catholics are also comprehended schismatics and heretics of the Eastern rites. Sacred Congregation of the Council, March 28, 1908.








	"Unless for some particular place or region the Holy See has otherwise established." Only the Constitution Provida of Pius X, January 18, 1906, for the German Empire is comprehended. Nor are the other Indults and Declarations regarding the impediment of clandestinity by any means comprehended. Sacred Congregation of the Sacraments, February 1, 1908. But the aforesaid Constitution Provida was extended, as regards mixed marriages, to the Kingdom of Hungary. Sacred Congregation of the Sacraments, February 9, 1909.



	After the extension of the Constitution Provida to the Kingdom of Hungary, between Germany and Hungary, as regards the validity of clandestine mixed marriages, a reciprocal relation is not had, such that two spouses both born in the Kingdom of Hungary do not validly contract, even clandestinely, in Germany, and, vice versa, two spouses both born in Germany do not validly enter a mixed clandestine marriage in the Kingdom of Hungary. Sacred Congregation of the Sacraments, June 18, 1909. Nor likewise does one born in Germany with one born in the Kingdom of Hungary validly enter a mixed marriage either in Germany or in the Kingdom of Hungary. But, in any case, both spouses must have been born in Germany, or respectively in the Kingdom of Hungary. Sacred Congregation of the Sacraments, June 18, 1909.








	Heretics and schismatics, all of them, on the other hand, are not bound by the present Decree. They can validly contract betrothal and marriage in any place whatever.



	"Let the present Decree be held as lawfully published and promulgated by its transmission to the local Ordinaries; and let the things disposed in it begin everywhere to have the force of law from the day of the solemn Pasch of the Resurrection of Our Lord Jesus Christ in the next year, 1908.





Meanwhile let all local Ordinaries take care that this Decree be published among the people as soon as possible, and explained in the individual parochial churches of their dioceses, so that it may be duly known by all.

These presents to have force by special mandate of our Most Holy Lord Pius, Pope X, anything whatsoever to the contrary, even things worthy of particular mention, notwithstanding."


	"Everywhere to have the force of law." The Decree, therefore, has the force of a universal law in the whole Church. It is considered published and promulgated by its very transmission to the local Ordinaries. It abolishes any contrary law and custom whatsoever, even particular, anything whatsoever worthy of particular mention notwithstanding. Finally, its obligation begins from the day of the solemn Pasch of the Resurrection of the present year 1908, that is from April 19, from the beginning of that day, which is from midnight after the preceding day. Hence Ordinaries are warned to take care that this Decree be published among the people as soon as possible, and moreover be explained in the individual parochial churches of their dioceses; for this is altogether necessary so that the aforesaid Decree may be duly known and observed by all.




Proof of Marriage

"First of all, very diligent care must be taken that the fact of a contracted marriage be shown by lawful proofs; if these proofs, although diligently sought, cannot be had, let an oath be tendered to the parties, by which they confirm their own assertion. When this has been furnished, let the parties be held as joined by lawful marriage, and their offspring as legitimate. Cases, however, are to be excepted in which the law requires full proof, for example if there is question of prejudice to another marriage or of receiving orders.

But a marriage confirmed by oath as above is to be entered not indeed in the common book of marriages, but in a distinct little book destined for this purpose." Sacred Congregation of the Sacraments, March 6, 1911.


Marital and Perfect Intercourse

To n. 958.

Truly marital intercourse is not imperfect intercourse, such as is had by penetration of the virile member within the vessel of the woman with the outpouring of male seed, while the woman is impotent for generation; rather, perfect intercourse is that which is completed by the commingling of seeds, namely of the male seed and of the female. For without this commingling of seeds the proximate principle of generation is not had; since a principle of this kind is not had except by the male seed and the ovule, and by the commingling of both, so that the former can fecundate the latter. For indeed, as marriage from its intrinsic end is for generation, so also marital and perfect intercourse is for generation as for its intrinsic end.

"In the generation of man," says St. Thomas, Quodlibet 5, a. 8, "as also of the other animals, the father's seed is the active principle, while the matter supplied by the mother is as the passive principle, from which the human body is formed." And Quodlibet 8, a. 5 ad 3: "For the conception of a human body two things concur: namely the matter from which the conceived thing is formed, and again the formative power which forms the conceived thing... The conceived matter is prepared by the generative power of the mother, but the formative power is in the father's seed." Moreover, according to St. Thomas, Supplement, q. 44, a. 1, marriage is the conjunction of man and wife for one generation and education of offspring and for one domestic life. Therefore marital and perfect intercourse cannot be that which is not of itself simply generative, but generative only on the part of the man and not also on the part of the woman, and accordingly unsuitable for generation. "I wish to procreate children, and for that reason I took a husband." C. Accepisti 1, de Frigidis. She therefore who is impotent for procreating children is also impotent for taking a husband. Certainly she "will never be able to be a mother or a wife." C. Fraternitatis 4, same title; as if it were said: she cannot be a mother, therefore neither can she be a wife. Hence the same St. Thomas, Catena Aurea on Matthew, c. 19, v. 15: "God created man as male and female on account of the necessity of generating children... And this is what is said: For this reason a man shall leave father and mother, and shall cling to his wife." And on the Epistle to the Ephesians, c. 5, lect. 10: "And because a man in respect to father and mother is inferior, not superior, therefore toward his wife, of whom he is the superior, and toward his children he is naturally more affected than toward his parents, and also because the wife is joined to him for the act of generation." And Contra Gentiles, book 3, c. 122: "Thus therefore the emission of seed ought to be ordered so that both suitable generation and the education of the begotten can follow. From this it is evident that every emission of seed in such a mode that generation, according to itself, cannot follow is contrary to the good of man; and if this is done deliberately, it must be a sin."

If marital and perfect intercourse is perfect only in the notion of intercourse, marriage will be had also among eunuchs, who can complete intercourse in the notion of intercourse; marriage will be consummated even if the man does not emit seed in that intercourse. The outpouring of seed is altogether extraneous to intercourse in the notion of intercourse, and does not in the least pertain to its completion. It pertains to intercourse generative of itself; and this cannot be of itself simply generative, or suitable for generation, unless it is such at the same time on the part of the man and on the part of the woman. As intercourse of an impotent man is not suitable for generation, so neither is intercourse of an impotent woman suitable for generation. Operation follows being.

Perfect intercourse is the intercourse of a man emitting seed in the due vessel of the woman, and accordingly of one not otherwise impotent for generation. For the due vessel of marital intercourse is not the mere vagina, but is the vessel apt for generation; Salmanticenses, de Matrimonio, tract. 9, c. 4, punct. 1, n. 2. The vagina is not the place in which the male seed ought to come to rest by the institution of nature, as in its natural terminus, but is only the way and channel through which that seed ought to arrive at the uterus and fecundate the ovule. Hence in intercourse there is naturally produced a movement of the muscles and of the ciliated epithelium of the mucous membrane, and at the same time there occurs a movement of descent of the uterus, which contracts spasmodically to draw in the seed; when this is completed, the seed then arrives at the ovule to be fecundated. Hence it is evident that, when the uterus and ovaries have been removed, there is not only a subsequent obstacle to generation, but an antecedent defect of the essential power of generation, and consequently a concomitant impotence for generating; since then intercourse remains substantially incomplete and imperfect, by the very fact that that union of the organs of the man and woman cannot be terminated in union, because of the aforesaid essential defect of the elements essentially required for generation, the male seed and the female ovule.

Nor is it of avail to say that that intercourse is certainly suitable for quieting concupiscence, even if it is not suitable for generation, and that marriage can still be licitly and validly contracted for quieting concupiscence, with the impotence of the woman for generating standing. For by what act will concupiscence be licitly quieted? Certainly not by intercourse of any kind whatsoever, but by marital intercourse. And what is this? That in which the man alone emits seed, while the woman's impotence for generating exists? But this is that which must be proved. Hence a clear begging of the principle is evident. For then it is already supposed that the marriage is valid, notwithstanding that impotence for generating.

Noldin (De Sacramentis, n. 577) calls carnal intercourse that which is "of itself apt for the generation of offspring."

Sanchez (De matrimonio, book VII, disp. 92, n. 28): "The contract of marriage consists essentially in the mutual obligation to perfect intercourse, of its own nature apt for the generation of offspring."

Santi (book IV, title 15, n. 1): "Perfect intercourse is that which... of itself is capable of operating toward generation."

Wernz (book IV, title 13, n. 342): "That intercourse is called perfect which of itself is apt for generating offspring, although by accident it does not in fact produce the generation of offspring, for example in women already pregnant or in men or women who are sterile, for example because of advanced age."

It is called apt of its own nature, or capable of itself, because it is not required that generation actually follow. Wherefore impotence, which is "the incapacity of a man or woman for perfect intercourse or for generating offspring" (Wernz, loc. cit.), is not to be confused with sterility, "because in sterility it is only by accident that generation does not follow, whereas in impotence it is per se or from an intrinsic defect of nature; in the former, generation does not follow because of some obstacle coming from without which impedes it, as from deficiency of heat or its excess; but in impotence for intercourse, generation does not follow from defect of those things which nature itself requires as necessary means to this end" (S. R. Rota, in one Platien., Nullity of Marriage, coram Mori).

And these things indeed are said as regards speculative doctrine. For, practically speaking, marriage will certainly not be impeded, both because practically it is not established concerning the absolute and perfect impotence of the woman, and because the question has not yet been settled.


Consummation of Marriage According to the Common Opinion of Doctors

It must be said, says the Angelic Doctor, that frigidity impedes marriage more and more frequently than heat, because "it removes not only the commingling of seeds, but also the vigor of the members, by which conjunction is made"; 4 Sent., d. 34, q. 1, a. 2 ad 2.

Viva, De Matrimonio, q. 5, a. 10, n. 5, says: "Here they are called impotent who cannot have such intercourse, from which one flesh is made from two through the commingling of the seed of each, from which one flesh can issue."

Sylvius on the Supplement, q. 58, a. 1, question 1, says: "The impotence which invalidates marriage is impotence of carnal intercourse, that is, of that intercourse in which the seeds of man and woman are commingled... Of the notion of marriage is the handing over of power for carnal intercourse; but this intercourse cannot be made unless the seeds, or the things which are in place of seeds, can be commingled."

Pichler, Summa Iurisprudentiae, book 4, title 1, n. 75, says that marriage is "consummated" when it has been contracted not by consent alone, but also "completed and perfected by carnal intercourse, and that perfect, ... or of itself sufficient for the generation of offspring and making it so that the spouses through the commingling of seeds become one flesh."

Billuart, Summa S. Thomae, new edition, Paris, 1895, vol. 10, p. 161, says that marriage "is consummated when it is completed by marital carnal intercourse and commingling of seeds; because then the spouses become one flesh... I said, and commingling of seeds; because neither by mere penetration of the vessel without emission of seed, nor by the seed of the man alone without the seed of the woman, is marriage consummated in the forum of conscience, although it is presumed consummated in the external forum; because without the commingling of seeds apt for generation they do not become one flesh inchoatively, which inchoation is completed by offspring, in whose one flesh they are completely united."

Zacchias, Quaestiones Medico-Legales, Consil. 72, n. 11, says: "It is certain that spouses become one flesh, which is of the essence of marriage, not by penetration of the vessels, but by the commingling of seeds poured out on the part of each." And in the cited work, book 9, title 3, q. VII, nn. 2-3: "In the consummation of marriage potency for generating is required, because through generation, which follows from the mixture of the seed of each into one, husband and wife become one flesh... For what is that, that husband and wife become one flesh? Is it the simple conjunction of both through the members of generation? By no means: for this conjunction is fruitless unless generation can follow from it, or the separated seeds of each are not mingled for conceiving a fetus... Therefore where from coitus there is no hope of generation because the seeds of the spouses do not concur together, nor are united... husband and wife cannot become one flesh, and thus they cannot consummate marriage."

If theologians certainly were not lacking, indeed if there were many among the ancients, who required only male seed for the marital act, this was because they followed the opinion of Aristotle, who required only male seed for generation, without anything having to be supplied in it by the woman. Wherefore those theologians were never content precisely with the coitus itself in which the man alone had poured out seed, except because they believed that coitus by itself sufficient for generation; this sufficiency they themselves exclude under the other opinion of Galen and Hippocrates, which requires a twofold essential element, one on the part of the man, the other on the part of the woman, and which many also of the ancients, and those most learned, embraced.

And so, for example, De Iustis, who adheres to that Aristotelian opinion, De dispensatione matrimonii, book 2, c. 7, n. 10 ff., speaks in this way: "Only through perfect and consummated intercourse do man and woman become one flesh." Therefore, in order that affinity be contracted, "there is required the outpouring of true male seed in the vessel, which is sufficient for the generation of offspring... I said that the outpouring of male seed is required of necessity, because it is most probable that female seed is not required for generation; whence, although the woman does not emit seed, but only the man, affinity is contracted; nevertheless conversely it is not contracted if the woman alone emits seed and not the man." Therefore, if the contrary is most probable and certain, as it is at present, namely that female seed, or the ovule, is required for generation, neither according to De Iustis will intercourse be perfect, nor will there be consummation of marriage, nor will there be affinity.

And thus also Sanchez, De Matrimonio, book 2, d. 21, nn. 10, 11, who adhered to the same opinion of Aristotle, raises the question whether that opinion is certain, and responds: "But although this opinion is more common and more probable, nevertheless it is not so certain as some of its defenders think, since it rests on that sole philosophical principle, that female seed is not necessary for generation; and that is not certain, because many, as Hippocrates and many others, hold the contrary with sufficient probability. Since therefore the foundation is not certain, neither is the opinion resting on it... Wherefore I conclude that it is probable that marriage is not consummated unless the woman also emits seed. Proof: because for the consummation of marriage intercourse is required from which generation can follow... as is clearly gathered from the other Doctors, since they prove from this that marriage is consummated without female seed, because it is not necessary for generation; but it is probable that, unless the woman emits seed, generation cannot follow from that intercourse, as I have proved; therefore it likewise has the same probability that marriage is not consummated when only the man emits seed."

From this it is clearly had that, according to the opinion of all the ancient doctors, marriage is consummated by intercourse of itself simply apt for generation, namely which has all the elements so that generation can follow. And therefore if many of them thought marriage to be consummated when only the man poured out seed in the due vessel of the woman, this was because they held that the seed of the woman was not necessary for generation. But if it is held, as now seems certain, that the seed or ovule of the woman is necessary for generation, then that intercourse in which only the man pours out seed is neither of itself sufficient for generation, nor consequently is marriage consummated by it, nor does affinity arise from it; but there is altogether need of the commingling of the seeds of both, man and woman.


Intrinsic Nature of Affinity According to the Common Opinion of Doctors

To n. 1002.

As consanguinity is a natural bond from communion of blood, so affinity is a natural bond from the commingling of seeds.

St. Thomas, 4 Sent., d. 41, q. 1, a. 1, qc. 4 ad 2: "Man and woman become one flesh through the mingling of seeds. Hence, however much someone invade the enclosures of modesty, unless commingling of seeds follows, affinity is not contracted from this." "It must be said," says the same St. Thomas, Supplement, q. 55, a. 3 ad 3, "that intercourse against nature does not have commingling of seeds, which can be a cause of generation, and therefore from such intercourse affinity is not caused."

St. Bonaventure, book 4 Sent., d. 41, q. 1, response: "Affinity is generally contracted through every coitus in which there is commingling of seeds. And the reason for this is that it is not contracted except by reason of union; but then they are said to become one flesh when, through the commingling of seeds, the consummation of that act is made."

Pyrrhus Corradus: "Through the conjugal bond, with the power for intercourse, husband and wife are united in the notion of one principle for generation, and thence affinity arises between them... It is called affinity only when man and woman are made one and the same flesh; whence the blood of one is said to touch the blood of the other." The blood of one, the blood of the other: certainly not the blood of the man, but the seed, which by a more modest word was called blood by the ancients; and accordingly neither the blood of the woman, but the seed, or ovule. Dispens. Apost., book 8, c. 7, nn. 18, 19, 20.

And by this same expression of blood and commingling of blood affinity is explained in C. Lex Divinae 18, can. 27, q. 2. Commingling of blood, that is, of the seed of each, man and woman, since commingling is not made when only one emits seed.

But still more clearly the same Pyrrhus Corradus, Praxis Dispensationum Apostolicarum, book 7, c. 1, n. 18: "for causing affinity the concurrence of the seed of each is required."

Perez, De Matrimonio, disp. 31, s. 1, nn. 1, 2, says: "Affinity arises from this alone, that the blood of the man, that is, seed, which by a more modest name is called blood because it is proximately made from blood, and the menstrual blood of the woman, or her seed, are commingled within the womb of the woman herself... Without this commingling, those who are otherwise joined do not become one flesh... to become one flesh or one blood is to become a principle of itself sufficient for one flesh and offspring."

The Salmanticenses, Cursus Theologiae Moralis, De Matrimonio, tract. 9, c. 4, punct. 1, nn. 5-6, say: "By that intercourse, and not another, marriage is consummated, by which the spouses become one flesh and affinity results with the consanguineous relatives; but even if the man penetrates the enclosure of modesty, unless the commingling of the seed of each follows, neither does affinity follow, nor do the spouses become one flesh. Therefore unless the seed-emission of the woman is joined with the seed-emission of the man within the vessel, marriage is not consummated."

St. Alphonsus in his Moral Work takes up almost the whole moral doctrine of the ancients. Now in book 6, n. 1075, he treats the question whether, for affinity to be contracted, it is required that intercourse be consummated on the part of both, man and woman, and he responds: "It is certain that the seed-emission of the man is required; whether, however, the seed-emission of the woman is also required, Pontius, Palaus, etc., deny... The reason is because, according to the opinion of very many, female seed is not necessary for generation. But the second opinion, also probable, affirms it, and this is held by St. Bonaventure, Innocent, etc.... The reason is both because, according to the opinion of many others, the seed of the woman also is required for generation, and because (and this reason presses more strongly) affinity is not contracted unless those having intercourse become one flesh; but they do not become one flesh unless the seeds are commingled. And this opinion is greatly strengthened from the authority of St. Thomas," etc. Hence St. Alphonsus, ibid., n. 918, says that this latter opinion is to be held in practice.


Marriage of Old Persons

To nn. 994, 1053.

The Angelic Doctor, Quaestiones Disputatae de Malo, q. 15, a. 2 ad 14: "That act is against nature in the genus of lust from which generation cannot follow according to the common species of the act; but not that from which it cannot follow because of some particular accident, such as old age or infirmity."

Paulus Zacchias, book 9, title 3, VII, nn. 2-3: "Whenever a decrepit man contracts marriage, he is presumed capable of generating; for whenever a decrepit man is capable of intercourse, he can be presumed capable of generating, since from the authority of Aristotle and from daily experience we have that a man at any age whatever can generate, provided he can have intercourse and emit seed."

Since old persons retain the power of generating, and are certainly presumed to retain it unless the contrary is positively proved, for the power of generating is most natural, therefore they contract marriage licitly and validly, without any difficulty. And as regards men, daily experience establishes, and most learned physiologists assert, that at whatever age they are, they can generate, provided they are able to have intercourse and emit seed, as Zacchias himself affirmed. For the elaboration and production of male seed, once begun at the time of puberty, endures throughout the whole of life. And as regards women, no age can be defined at which the generative power ceases in them. For, as again is established from experience and from physiology, no time can be stated in old women at which menstruation can be said definitively to have ceased, from which an absolute incapacity for generating could be deduced in them. The menses, even once ceased, are restored again by several causes; and even without menses ovulation persists, and pregnancy actually occurs. Nevertheless, the power of generating, joined with effect, regularly fails in women from the age of 45-50, and is regularly diminished in men from the age of 50. Yet there are cases in which even sexagenarian and septuagenarian women generate; and septuagenarian men more easily generate with a younger woman. But detriment to offspring is not absent when there is a notable inequality in the age of the spouses. Let the learned Opuscula and Medicina Pastoralis of Joseph Antonelli be consulted, a man most versed in this matter and beyond all envy. Let also the Opuscula of the learned and erudite Francis Topai, a very distinguished surgeon in the City, be consulted.


Intercourse with a Pregnant Woman

To n. 1074.

This intercourse could seem illicit, because, since the uterus is closed during the time of pregnancy, commingling of the male seed with the ovule of the woman cannot be had. Consequently marriage cannot be consummated by that intercourse, since generation is altogether impossible.

But intercourse of this kind is in fact licit, because pregnancy does not render the woman impotent for generation. It is only a merely extrinsic particular accident, which at present can only impede the effect of intercourse. But intercourse remains in itself altogether suitable for generation both on the part of the man and on the part of the woman, and is truly consummative of marriage. And it is so true that true commingling of seeds is not of itself lacking in that intercourse, nor consequently is aptitude for generation lacking in it, even for actually having offspring, that superfetation is not impossible. Moreover, true commingling of seeds is of itself present in that intercourse, insofar as commingling of seeds is inchoatively present in that intercourse; for in it there is the true concurrence of the seed of each, although this does not reach its terminus and effect because of the accidental impediment of pregnancy. By marital intercourse spouses become one flesh, not actually in the offspring or in the effective generation itself of offspring, but potentially in relation to offspring, in one proximate principle of offspring, which is that inchoative commingling of seeds and concurrence of the seed of each; and this seed, in various ways according to various circumstances, can be impeded in its active and passive fecundation. Appositely Perez, De Matrimonio, disp. 31, sect. 1, n. 2: "To become one flesh is to become a principle of itself sufficient for one flesh and offspring." And Cajetan, Ientac. 9, q. 1, says that spouses are two in one flesh, "that is, in one perfect and just principle of carnal generation."


Decisions of the Sacred Congregations Concerning Onanism

To nn. 1066, 1067.

"It is asked of the Apostolic See with what theological note the following three propositions are worthy, namely:


	For honest reasons spouses may use marriage in the way in which Onan used it.



	It is probable that this use of marriage is not prohibited by natural law.



	It is never expedient to question spouses of either sex about this matter, even if it is prudently feared that the spouses, whether the husband or the wife, abuse marriage.





Response to the first: that the proposition is scandalous, erroneous, and contrary to the natural law of marriage. To the second: that the proposition is scandalous, erroneous, and otherwise implicitly condemned by Innocent XI in proposition 49. To the third: that the proposition, as it stands, is false, too lax, and dangerous in practice." Holy Office, May 21, 1851.

It is asked: "1. Whether spouses who use marriage in such a way as to prevent conception perform an act morally evil in itself?


	If the act is to be held as morally evil, whether spouses who do not accuse themselves of it can be considered as constituted in that good faith which excuses them from grave fault?



	Whether the manner of acting of confessors is to be approved who, lest they offend married persons, do not question them concerning the manner in which they use the rights of marriage?





Response to the first: Since the whole disorder of the act proceeds from the malice of the man, who, instead of consummating, withdraws himself and pours out outside the vessel, therefore if the woman, after due admonitions, makes no progress, while the man insists by threatening blows or death, she herself, as approved theologians teach, will be able without sin simply to permit it, and this from a grave cause which excuses her; since charity, by which she is bound to impede it, does not oblige with so great an inconvenience."

But to the second and third it is responded: "That the aforesaid confessor recall to mind that saying: holy things are to be treated holily; and also that he weigh the words of St. Alphonsus de Liguori, a learned man and most experienced in these matters, who in the Praxis Confessariorum, § 4, n. 41, says: But concerning the sins of spouses with respect to the conjugal debt, ordinarily speaking, the confessor is not bound, nor is it becoming, to question, except wives, whether they have rendered it, in the most modest way he can... Let him be silent about the rest, unless he is asked. Nor let him omit consulting other approved authors." Sacred Penitentiary, June 8, 1842.

"Bertha has a husband whom by constant experience she knows to be an onanist. In vain she has tried all means to draw him back from so wicked a crime. Indeed very grave or at least grave evils now probably threaten her, so that she must either incur these evils, or flee from the house of her husband, unless she permits, at least sometimes, the abuse of marriage, etc.

Response: Since in the proposed case the woman on her part does nothing against nature, and gives herself to a lawful thing, while the whole disorder of the act proceeds from the malice of the man, who, instead of consummating, withdraws himself and pours out outside the vessel; and therefore, if the woman after due admonitions makes no progress, while the man insists, threatening blows or death or other most grave evils, she herself will be able (as approved theologians teach) to behave permissively without sin; since in these circumstances she simply permits the sin of her husband, and this from a grave cause which excuses her; because charity, by which she is bound to impede it, does not oblige with so great an inconvenience." Sacred Penitentiary, February 1, 1823.

By another Decision of November 13, 1901, the same Sacred Penitentiary declared that pure and simple onanism is still had, although the husband, in the act of interrupting intercourse and emitting seed outside the vessel, intends the quieting of concupiscence and not pollution; and that consequently he cannot be absolved if he wishes to persevere in that act.


Decree of the Holy Office, Wednesday, July 3, 1907

by which certain propositions are rejected and proscribed.

"With truly lamentable result, our age, impatient of restraint in investigating the highest reasons of things, not rarely follows new things in such a way that, having dismissed as it were the inheritance of the human race, it falls into most grave errors. These errors will be far more pernicious if there is question of sacred disciplines, if of interpreting Sacred Scripture, if of the principal mysteries of faith. But it must be deeply lamented that there are found also among Catholics not a few writers who, having passed beyond the boundaries established by the Fathers and by Holy Church itself, under the appearance of a higher understanding and in the name of historical consideration, seek that progress of dogmas which in reality is their corruption.

But lest errors of this kind, which daily are spread among the faithful, fix roots in their minds and corrupt the sincerity of the faith, it pleased our Most Holy Lord Pius, Pope X by divine providence, that through this office of the Sacred Roman and Universal Inquisition those which were chief among them should be noted and rejected.

Wherefore, after a most diligent examination had been instituted, and after the vote of the Reverend Consultors had been received, the Eminent and Most Reverend Lord Cardinals, General Inquisitors in matters of faith and morals, judged that the propositions which follow are to be rejected and proscribed, as by this general Decree they are rejected and proscribed:




	The ecclesiastical law which prescribes that books concerning the Divine Scriptures be subjected to prior censorship does not extend to cultivators of criticism or of scientific exegesis of the books of the Old and New Testament.



	The Church's interpretation of the Sacred Books is indeed not to be despised, but nevertheless it is subject to the more accurate judgment and correction of exegetes.



	From ecclesiastical judgments and censures brought against free and more cultivated exegesis, it can be gathered that the faith proposed by the Church contradicts history, and that Catholic dogmas cannot in reality be reconciled with the truer origins of the Christian religion.



	The Magisterium of the Church, not even through dogmatic definitions, can determine the genuine sense of the Sacred Scriptures.



	Since in the deposit of faith only revealed truths are contained, under no respect does it pertain to the Church to pass judgment on the assertions of human disciplines.



	In defining truths, the learning Church and the teaching Church collaborate in such a way that nothing remains for the teaching Church except to sanction the common opinions of the learning Church.



	When the Church proscribes errors, she cannot require from the faithful any internal assent by which they embrace the judgments issued by her.








	They are to be considered immune from all fault who make nothing of the condemnations issued by the Sacred Congregation of the Index or by the other Sacred Roman Congregations.



	They display excessive simplicity or ignorance who believe that God is truly the author of Sacred Scripture.



	The inspiration of the books of the Old Testament consists in this, that the Israelite writers handed down religious doctrines under a certain peculiar aspect, little known or unknown to the Gentiles.



	Divine inspiration is not extended to the whole of Sacred Scripture in such a way that it safeguards all and each of its parts from every error.



	If an exegete wishes to engage usefully in biblical studies, he must first set aside any preconceived opinion about the supernatural origin of Sacred Scripture, and interpret it no otherwise than other merely human documents.



	The evangelic parables were artfully arranged by the Evangelists themselves and by Christians of the second and third generation, and thus they gave the reason for the slight fruit of Christ's preaching among the Jews.



	In many narratives the Evangelists reported not so much the things which are true, as those which, although false, they judged more profitable for readers.








	The Gospels, up to the definite and constituted canon, were augmented by continual additions and corrections; therefore there remained in them only a slender and uncertain trace of the doctrine of Christ.



	The narratives of John are not properly history, but a mystical contemplation of the Gospel; the discourses contained in his Gospel are theological meditations concerning the mystery of salvation, destitute of historical truth.



	The Fourth Gospel exaggerated miracles not only so that they might appear more extraordinary, but also so that they might become more apt for signifying the work and glory of the Incarnate Word.



	John indeed claims for himself the character of a witness concerning Christ; but in reality he is only an eminent witness of the Christian life, or of the life of Christ in the Church, at the end of the first century.



	Heterodox exegetes have expressed the true sense of the Scriptures more faithfully than Catholic exegetes.



	Revelation could have been nothing other than the consciousness acquired by man of his relation to God.



	Revelation, constituting the object of Catholic faith, was not completed with the Apostles.



	The dogmas which the Church declares as revealed are not truths fallen down from heaven, but are a certain interpretation of religious facts which the human mind has acquired for itself by laborious effort.








	There can exist, and in reality there does exist, opposition between the facts which are narrated in Sacred Scripture and the dogmas of the Church founded upon them; so that the critic can reject as false facts which the Church believes as most certain.



	An exegete is not to be reproved who sets up premises from which it follows that dogmas are historically false or doubtful, provided he does not directly deny the dogmas themselves.



	The assent of faith rests ultimately on a heap of probabilities.



	Dogmas of faith are to be retained only according to a practical sense, that is, as a preceptive norm of acting, but not as a norm of believing.



	The divinity of Jesus Christ is not proved from the Gospels; but it is a dogma which Christian consciousness deduced from the notion of Messiah.



	When Jesus exercised his ministry, he did not speak for the purpose of teaching that he was the Messiah, nor did his miracles tend to demonstrate this.



	It is permitted to grant that the Christ whom history exhibits is far inferior to the Christ who is the object of faith.



	In all the Gospel texts the name Son of God is equivalent only to the name Messiah, and by no means signifies that Christ is the true and natural Son of God.








	The doctrine about Christ which Paul, John, and the Councils of Nicaea, Ephesus, and Chalcedon hand down is not that which Jesus taught, but that which Christian consciousness conceived about Jesus.



	The natural sense of the Gospel texts cannot be reconciled with what our theologians teach concerning the consciousness and infallible knowledge of Jesus Christ.



	It is evident to anyone who is not led by preconceived opinions that Jesus either professed an error concerning the near messianic advent, or that the greater part of his doctrine contained in the Synoptic Gospels lacks authenticity.



	The critic cannot assert that Christ had knowledge circumscribed by no limit except by making a hypothesis which historically can hardly be conceived and which is repugnant to the moral sense, namely that Christ as man had the knowledge of God and nevertheless was unwilling to communicate knowledge of so many things with the disciples and posterity.



	Christ did not always have consciousness of his messianic dignity.



	The Resurrection of the Savior is not properly a fact of the historical order, but a fact of the merely supernatural order, neither demonstrated nor demonstrable, which Christian consciousness gradually derived from others.








	Faith in the Resurrection of Christ from the beginning was not so much about the fact itself of the Resurrection, as about the immortal life of Christ with God.



	The doctrine concerning the expiatory death of Christ is not evangelical but only Pauline.



	The opinions concerning the origin of the sacraments with which the Tridentine Fathers were imbued, and which without doubt had influence on their dogmatic canons, are far distant from those which now rightly prevail among historical investigators of Christian matters.



	The sacraments had their origin from this, that the Apostles and their successors, with circumstances and events urging and moving them, interpreted some idea and intention of Christ.



	The sacraments tend only to this, that they recall to the mind of man the ever-beneficent presence of the Creator.



	The Christian community introduced the necessity of baptism, adopting it as a necessary rite and attaching to it the obligations of Christian profession.



	The use of conferring baptism on infants was a disciplinary evolution, which was one of the causes for the sacrament being resolved into two, namely into baptism and penance.



	Nothing proves that the rite of the sacrament of confirmation was used by the Apostles; but the formal distinction of two sacraments, namely baptism and confirmation, does not belong to the history of primitive Christianity.








	Not all things which Paul narrates concerning the institution of the Eucharist (1 Cor. 11:23-25) are to be taken historically.



	In the primitive Church the concept of the Christian sinner reconciled by the authority of the Church was not present, but the Church became accustomed to this kind of concept only very slowly. Indeed, even after penance was recognized as an institution of the Church, it was not called by the name of sacrament, because it was held as a shameful sacrament.



	The words of the Lord: Receive the Holy Spirit; whose sins you shall forgive, they are forgiven them, and whose you shall retain, they are retained (John 20:22-23), by no means refer to the sacrament of penance, whatever it pleased the Tridentine Fathers to assert.



	James in his Epistle (vv. 14 and 15) does not intend to promulgate any sacrament of Christ, but to commend some pious custom; and if perhaps in this custom he sees some means of grace, he does not take it with that rigor with which theologians who established the notion and number of the sacraments took it.



	When the Christian supper gradually assumed the character of a liturgical action, those who had been accustomed to preside over the Supper acquired a priestly character.








	The elders who discharged the duty of overseeing in the assemblies of Christians were instituted by the Apostles as priests or bishops to provide for the necessary ordering of growing communities, not properly to perpetuate the Apostolic mission and power.



	Marriage could not become a sacrament of the new law except later in the Church; since, in order that marriage be held as a sacrament, it was necessary that a full doctrine concerning grace and a theological explanation concerning the sacraments precede.



	It was alien to the mind of Christ to constitute the Church as a society upon earth destined to endure through a long series of centuries; indeed, in the mind of Christ the kingdom of heaven together with the end of the world was about to come very soon.



	The organic constitution of the Church is not immutable; but Christian society, just as human society, is subject to perpetual evolution.



	Dogmas, sacraments, hierarchy, both as regards notion and as regards reality, are only interpretations and evolutions of Christian understanding, which by external increments increased and perfected the small germ hidden in the Gospel.



	Simon Peter never even suspected that primacy in the Church had been entrusted to him by Christ.








	The Roman Church became the head of all the Churches not by the ordination of divine providence, but from merely political conditions.



	The Church shows herself hostile to the progress of the natural and theological sciences.



	Truth is not immutable any more than man himself is, since it evolves with him, in him, and through him.



	Christ did not teach a determinate body of doctrine applicable to all times and all men, but rather began a certain religious movement adapted or to be adapted to diverse times and places.



	Christian doctrine in its beginnings was Judaic, but by successive evolutions became first Pauline, then Johannine, finally Hellenic and universal.



	It can be said without paradox that no chapter of Scripture, from the first of Genesis to the last of the Apocalypse, contains doctrine entirely identical with that which the Church hands down on the same matter, and therefore that no chapter of Scripture has the same sense for the critic as for the theologian.



	The principal articles of the Apostles' Creed did not have for Christians of the first times the same signification which they have for Christians of our time.



	The Church shows herself unequal to effectively safeguarding evangelical ethics, because she obstinately adheres to immutable doctrines which cannot be reconciled with modern progress.








	The progress of the sciences demands that the concepts of Christian doctrine concerning God, concerning Creation, concerning Revelation, concerning the Person of the Incarnate Word, and concerning Redemption be reformed.



	Modern Catholicism cannot be reconciled with true science unless it is transformed into a certain non-dogmatic Christianity, that is, into broad and liberal Protestantism.





But on the following Thursday, the fourth day of the same month and year, after an accurate report concerning all these things had been made to our Most Holy Lord Pius, Pope X, His Holiness approved and confirmed the Decree of the Eminent Fathers, and ordered that all and each of the propositions reviewed above be held by all as rejected and proscribed."
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Clerics: Positive obligations 95 ff. Negative obligations 174 ff. Whether they are bound by civil laws 196, 197. Holiness of life 95. Spiritual exercises 96. Celibacy 97, 99. Tonsure 100-103. Divine Office 104 ff. Carrying arms 174. Fishing and hunting 175. Games of chance 176, 177, 179. Card games 178. Bullfighting 180. Entrance into inns, dances, comedies, dwelling with women 181. Concubinage 210. Trading 182, 183. Alienation of goods of the Church 184. Arts and offices forbidden 7, 185. Attending universities 185 bis. Directing newspapers ibid. Joining various societies and especially syndicalist ones ibid. Privileges 260. Ownership of property 870. Almsgiving to be made 870 ff. Testament 870. Orders to be received 896 ff., 1221 ff. Obedience owed to the bishop 917. Those of another Diocese living at Rome 1240. Writing newspapers 1309. Exercising an order which they do not have 891. Books against the clerical state 1308.

Inferior Clerics: Divine vocation, knowledge, holiness 246. Those habituated in base sin 247. Taking a wife 918. Those striking clerics 1182.

Coercion: What it is 64. As regards acts of the will 64 ff.

Cocaine: Its licit use 336.

Codicil: What it is 1024.

Cemetery: Blessing 1149. Pollution 642. Those to be buried 1156 ff.

Relatives: Obligations 681. As regards support 682, testament 1044. Cognates and agnates 999.

Legal Relationship: What it is, how many kinds 1011. Between which persons it invalidates marriage 1011, 1013. How it is made, how it ceases 1011. Roman law, recent law 1011.

Natural Relationship: Cf. Consanguinity, Affinity.

Spiritual Relationship: What it is, how many kinds 1009. Between which persons it invalidates marriage 1009. Whether it is contracted by parents baptizing children 1010. As regards adultery 798.

Collation of Goods: What it is 1015. Which donations are exempt from collation 1016. Expenses for dowry, priesthood, doctorate, benefice, studies, exemption from military service, games, paying debts 1017 ff.

Evening Collation: Cf. Fasting.

Collects: In Mass 657 bis.

Colleges: As regards making statutes 182.

Colony: Share-tenancy 1204, 1208.

Commerce: What it is 1139.

Biblical Commission: Its decisions 358.

Forfeiture: What it is 233. Commissory law 1132.

Commingling: What it is 907. Acquisition of ownership 907.

Loan for Use: What it is 1070. Obligations of the borrower 1071. Whether things lent are to be saved from danger before one's own 1073. Obligations of the lender 1074. As regards occult compensation 1474.

Communication: With unbelievers 368, Jews 366, heretics 367, excommunicated persons 1107 ff.

Communion of Goods: Communion of a thing: what it is, obligation 1118, 1121. Communion of goods: what it is, its laws 1241 ff. Communion of inheritance: what it is, obligation 1118, 1122.

Eucharistic Communion: Under both species 558. Under the species of wine 558. Distribution 273, 526 ff. Obligation 558 ff. First communion of children 560, 564. The sick and dying 561 ff. The insane, half-witted, delirious, deprived of the senses, deaf-mute, possessed, epileptic, condemned to death 565 ff. Paschal communion 1562 ff., 558. Excusing causes from paschal communion 222. Those to be ordained 911. Dispositions of soul 568 ff., 1215. Dispositions of body 148, 580 ff. Frequent communion 579. As regards burial 1160. Spiritual communion 604.

Commutation: Of vows 621† ff. Of sacramental penance 744 ff. Of last wills 1067 ff.

Comedies: To compose, represent, attend 439, 779. Actors as regards burial 1160.

Compensation: What it is 966. Occult 1471 ff. Legal 1471. As regards deposit and loan for use 1076, 1474. Whether licit 1471. Required conditions 1473 ff.

Accomplice: Inquiry into the name of the accomplice 1178 ff. Absolution 1173, 1280 ff. Excommunication against one absolving 1173, 1299 ff.

Things to Be Compounded: What they are 1036.

Composition: Of ecclesiastical goods, of uncertain debts 1421, 1460. Amicable 1284.

Compromise: What it is 1284.

Council: Tridentine, where it was not promulgated, whether it binds 169. General, Provincial 181, 243. Power of Councils to make laws 181.

Concubinage: What it is 789.

Concupiscence: What it is 17, 54. Concupiscible, irascible 54. Antecedent, consequent 54. Whether it causes involuntary action 54. Whether it is sin 54. Whether it diminishes sin 55, 56. Whether it totally excuses from sin 57. Various movements of concupiscence 58. To resist them positively, to behave negatively 58, 295, 296, 297, 821.

Concursus: Which benefices are to be conferred by concursus 190, 190 bis. Whether one choosing the less worthy is bound to repair damage 199. Whether the less worthy can compete 200. Obligations of examiners 201, 202.

Condition: In contracts 972, 973. Concerning a base and impossible thing, potestative, resolutive, suspensive, ibid. Various conditions in vows 590. In legacies 1060 ff. In sacraments 345 ff. In absolution 750 ff. In betrothal 925. In marriage 964 ff. Servile 1022.

Condonation: What it is 966.

Hiring: Cf. Lease.

Confessor: Approbation 755 ff. Jurisdiction 765 ff. Of regulars and nuns 782 ff. As regards reserved cases 794 ff. Father 807. Physician 808, 809. Occasionaries, relapsers 809. Doctor 810 ff. Knowledge 130, 811, 812. Prudence 129. Warning of the penitent 813 ff. Manner of acting with scrupulous persons 164. Judge 819 ff. Manner of questioning 291, 827 ff. Defects committed in confession to be corrected 826 ff. As regards restitution to be made 1416, 828, 829. Sacramental seal 831 ff. Whether the circumstance of the confessor is to be declared in confession 713.

Confession: Nature 695. Precept 697. Whether vocal 698, 699. Whether in absence 698, 699. Whether integral 700 ff. Doubtful 147. Various cases of integrity ibid. Causes excusing from integrity 418 ff. As regards pastors 781; bishops 263, 781; cardinals 781; regulars 274, 277 ff., 790; nuns 791 ff.; pilgrims 777; soldiers 780; the dying 772, 773. Annual confession 1553 ff. Causes excusing from annual confession 222. General confession 722 ff. Seal of confession 831 ff.

Confirmation: What it is 473. Effects 474. Matter: imposition of hands, anointing with chrism 475 ff. Form as regards Latins, as regards Greeks 481 ff. Ordinary, extraordinary minister, Greek priests 484 ff. Rites 494. Subject 480. Obligation as regards the minister, as regards the subject 487, 490. What in doubt 491. Required dispositions 492, 493. Required for orders 901. As regards interdict 1138.

Confraternities: In convents of religious women 294.

Confusion: What it is 907, 966. Acquisition of ownership 907. Extinction of obligation 966.

Congregations: Decrees of the Sacred Congregations 178. Manner of proceeding 7. Obedience owed to them 353. Religious congregations 248.

Spouse: Obligations and rights 674-676. Concerning the goods of spouses 677. Dotal, paraphernal, common goods 677. Goods of the husband 677. Contract of the wife 678. Suretyship 679. What if the marriage is invalid 680. Irritation of vow 609-611. Damage to be repaired 683. Adultery, cf. this word. Conjugicide, cf. Crime. Delectation, cf. this word. Contracts 954. Sale 1138. Donation 1008. Entrance into Religion 262. Orders to be received 899.

Consanguinity: What it is; line, degree, multiplicity 997. Rules for computing degrees of consanguinity 998. Consanguineous relatives through the masculine line, feminine line; cognates, agnates 999. Consanguineous relatives in the direct, collateral line 1000, 1001. Impediment of marriage 997 ff.

Conscience: What it is and how many kinds 95-98, 154. Right, erroneous 98, 153. Invincibly, vincibly erroneous 98, 103 ff. Certain; to act according to it, to act against it 99 ff. Probable: what it is and whether a rule of morals 111 ff. Doubtful: what it is and whether a rule of morals 137 ff. Scrupulous: what it is and whether a rule of morals 158 ff. Tender 158. Lax 98. Strict 98. Perplexed 154.

Consecration: What it properly is 493.

Consent: What it is 24, 21. Its distinction from election 21. As regards contracts 939 ff.; religious profession 277; betrothal 919 ff.; marriage 959 ff., 1022, 1048. Restitution to be made by one consenting 1408 ff.

Councillor: Of municipalities, Appendix IV.

Counsel: What it is 25, 22. Against the law 211. Of the lesser evil 428, 429. Counsel as distinct from law and precept 166. Restitution to be made by one counseling 1401 ff., 1431, 1435.

Constitution: Divino afflatu 124. Apostolicae Sedis 1162 ff. Sacramentum Poenitentiae 1251 ff. Officiorum 1301 ff. Romanos Pontifices 272.

Custom: What it is, how many kinds 188, 189. Requisites 190. Law prohibiting custom 191. Abrogating 171. Existence 125. Cessation 171, 191. Circumstance of sinful custom 53, 64, 707. Customary sinners to be absolved 809.

Consumption: What it is, what kind of sin 348.

Contempt: Material, formal contempt of law 208, 318.

Contention: What it is, what kind of sin 322, 383.

Continence: What it is 349.

Contract: What it is 931. How many kinds 932, 933. Transfer of ownership 934. Solemnities 936, 937. Essential conditions 938. Consent 939 ff. Capacity for contracting 951 ff. Object 955 ff. Cause 958 ff. Obligation 963 ff. Cessation of obligation 966. Accidental modifications 967. Oath 968. Various modes of contracts 971. Conditional contract 972, 973. Under a mode 974. For a term 975. Alternative obligation 977. Solidary obligations 978. Divisible, indivisible 979. With penal clause 980. Under cause 981. Under demonstration 981. Restitution 1387 ff. Triple contract 1239 ff.

Contrition: What it is 179. How many kinds 677. Necessity 678. True, real, supernatural, supreme, universal 679. Vocal 680. Preceding confession 681. From, or with, the intention of confession 683. Whether new contrition is always required for confession 684. From fear of hell, of punishments of this life, of Purgatory, from the baseness of sin 686 ff. Attrition with the sacrament in the article of death 691. Perfect justification 693.

Insult: What it is, how many kinds, what kind of sin 305, 342, 1514 ff. Restitution of honor 1517 ff. Against God 331.

Assembly: Of priests 245 bis.

Reviling: What it is 1514 ff.

Cooperation: What it is and how many kinds 212, 445. Insofar as licit 442 ff. Restitution to be made from it 1395 ff.

Intercourse: With a betrothed woman 948, 958. With a wife 1051 ff. With others 787 ff.

Heart of Jesus Christ: Penitent, image 460.

Corporal: Required for Mass, blessed, clean, worked with gold 643 ff.

Moral Bodies: What they are 867. Capacity for ownership ibid. Faculty of alienating 184. Capacity for inheritance 1039. When extinct, to what goods pass 869, 1221.

Crown: What it is, as regards clerics 102. Obligation 100, 101, 103.

Fraternal Correction: What it is 414. Precept 415 ff. When it obliges 417 ff. Whom 418 ff. Order to be observed 421, 922.

Craniotomy: What it is 742. Illiceity 745. Response of the Holy Office, Appendix XI.

Creditor: Privileged, hypothecary, common 1437. Who is to be preferred 1437 ff. Acts done in fraud of creditors 1007.

Cremation: Of bodies, as regards burial 1159.

Crime: As regards betrothal 931. Marriage 1017. Adultery 1018. Homicide 1019. Both together 1020. What as regards unbelievers 1021. Whether ignorance excuses 1021. Whether there can be a multiple impediment 1021. Whether it is dispensed 1021. Crimen criminosum 1199.

Cruelty: What it is 393, 349†.

Cross: In celebration of Mass 647.

Fault: What it is 75. Juridical, theological; grave, light, very slight 1072, 1357. Whether restitution is to be made from juridical fault 1072, 1077, 1328, 1388, 1389, 1393. From only venial sin 1329, 1330. Fault retracted 1361. Penalty 1393.

Cult: What it is 450. Cult of God 450. Unusual titles of cult, Appendix VI.

Disparity of Cult: Impediment of marriage 1016.

Cult of the Saints: Images 1310. Condemned books 1308. Concerning Saints or Blessed without a certain Decree or Indult of the Holy See, Appendix VII.

Curator: Cf. Tutelage.

Roman Curia: New ordering 178 bis.

Curiosity: What it is 349†.

Guards: Who they are 94. Obligations 94. Compensation of damages 1419, 94. Fine 1394, 94.
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Damage-Causing: What it is 1326, 1357. Restitution to be made 1357. Three required conditions 1358. What is to be restored 1359. Damage not impeding 1360. Good impeded 1367, 1368. One retracting the cause of damage 1361. Damage following per accidens 1362. From evil example 1363. On occasion of an unjust action 1364. From evil intention 1365. From error 1366, 1370. What in doubt 1369. Damage-causing in goods of the soul 1371. Because of unjust homicide 1372 ff. Because of defloration and fornication 1376. Because of adultery 1377. On occasion of military service 1382.

D'Annibale: As regards probabilism 121.

Datary: As regards matrimonial dispensations 1042.

Debtor: One receiving gifts from a debtor 1006 ff. Simulating a donation 1449. Cf. Restitution.

Debt: Uncertain 1421. Conjugal, cf. Marriage.

Decalogue: What is commanded and prohibited by the individual precepts 450. To be learned by memory 361, 363, 367.

Tithes: Obligation 463 c, 1548. Censure 1202.

To Decline from Evil: As regards justice 347.

Decrees: Of the Sacred Congregations 178. Of Councils 181.

Defect: As regards irregularity 1331 ff. Committed in confession 825 ff.

Defense: Of oneself 726 ff. The accused defending himself by force 80.

Defloration: Cf. Stuprum.

Degradation: What it is 1132.

Delectation: What it is 17, 28. Rational, sensible, venereal, morose 291, 292, 293, 769 ff. Its distinction from joy 25, 291. Species 208, 291. Concerning an evil thing 291, 293, 294. Concerning its effect 294. Acting for the sake of delectation 82. As regards betrothed persons and spouses 292, 794, 1083.

Delegation: Whether the delegate can subdelegate 254, 767. Mere execution and ministry 254. Whether delegation expires by the death of the delegator or his removal from office 251, 255, 768.

Delict: What it is 287, 1357. Occult 264. As regards irregularity 1320 ff.

Demerit: Of human acts 75.

Demonstration: As regards contracts 981. As regards marriage 968.

Denunciation: What it is 59. Juridical, evangelical 59. When one must denounce or not 417, 61, 62, 63. Books to be denounced 1303. Ringleaders of sects 1186. Heretics and those suspected of heresy 346. Confessors who solicit 1210, 1252 ff. Impediments of marriage 953. Judgment 8.

Deposition: What it is 1132.

Deposit: What it is 1075. Obligations of the depositary 1078. Obligations of the depositor 1078. As regards occult compensation 1474.

Deputies: As regards making laws 183. As regards laws to be observed 198. As regards excommunication 1175. As regards their election 105, 705. Offices 705.

Derision: What it is 1514 ff.

Desire: What it is 17, 23. Efficacious, inefficacious 17, 291, 292. Species 208, 291. Of an evil thing 291, 292. Under a condition, if it were not evil 293. Evil of neighbor from a good end 389. Invincible ignorance as regards depraved desires 108.

Despair: What it is, what kind of sin 17, 344, 376. Whether it admits smallness of matter 377.

Detraction: What it is, what kind of sin 328, 1486 ff. Of several persons, before several persons, in several matters 304. Excusing circumstances 1494 ff. One hearing detraction 1505. Restitution of reputation 1506 ff. Excusing causes 1510.

Devotion: What it is 451. Necessity ibid., Appendix V.

Diaconate: What it is 875, 876. Major, sacred, hierarchical order 875. Sacrament 885. Defect to be supplied 895. Celibacy 97. Deacon minister of baptism and the Eucharist 419, 526 ff.

Newspapers: Printing, liceity, prohibition 1309. Forbidden to seminary students 210.

Day: As regards contracts 975, testament 1032, marriage 968.

Dismissal: From schools, from a Religious Institute 262, 279, 276 bis.

Pupils: Obligations 700.

Discord: What it is, what kind of sin 322, 383.

Disparity of Cult: What it is, how many kinds, impediment of marriage, impeding, diriment 1016. Dispensation 991, 1016. Assistance of the pastor as regards marriages of mixed religion 1016.

Dispensation: What it is 235. Extension 236. Requisites 237. Doubt concerning necessity 239. Tacit, presumed, interpretative 240. Ad cautelam 244. In the internal forum, external forum 247. Who can dispense and with whom 238, 241 ff., 268. Cessation 248. Validity, invalidity 284. Granted once, denied another time 284. In common form, form of the poor 1038, 1041 ff. Things to be furnished in the execution of dispensations by a delegate 285, 1045. Clauses of dispensations to be observed 286, 1046. Of oath 568, 569. Of vow 1614 ff. As regards Mass and servile works 661. Abstinence and fasting 1577, 1626. Ratified marriage 979. Right of asking the debt 1007. Various impediments of marriage 991, 992, 994, 997, 998, 1002, 1011, 1015, 1016, 1021, 1035 ff., 237. In the root 1050. How to be obtained 1037 ff.

Disputation: With heretics 372.

Distillation: What it is 809. What kind of sin 811.

Enriched: From another's thing 1356.

Divination: What it is 468. How many kinds 469. What kind of sin 471. Various cases of divination 470, 472. Dreams 473. Lots 476. Divining rod 477. Astrology 475.

Division: Among children 1069. Creditors and debtors 979.

Divorce: What it is, how many kinds 981. Liceity, illiceity 978, 483. Children to be educated after divorce has occurred 982. Sentence of divorce 19, 983. Condemned books 1308.

Doctorate: Conditions 700 bis.

Doctors: Authority, opinions 122, 123, 125, 126. Praised 119.

Fraud: What it is, how many kinds 346, 943, 1357. In contracts 943; marriage 962, 1022, 1024; oaths 563; vows 575; religious profession 277; betrothal 921.

Domicile: Requisites for domicile 109. As regards baptism 419, 420; orders 893; marriages 1026.

Ownership: What it is 838. How many kinds 839. Object: one's own life, works, reputation; the life, works, of another person; exterior goods 858 ff. Subject: person, sinner, unbeliever, insane person, infant 867; children of a family, wives 667 ff., 677 ff., 868; Church 864; clerics 870 ff.; authors 875 ff. Various modes of acquiring ownership 882 ff. Occupation 883 ff. Finding 885 ff. Hunting, fishing 894 ff. Accession 900 ff. Production of a thing 901. Union of a thing 902. Alluvion 903. Building, planting, sowing 904. Adjunction 903. Specification 906. Commingling, confusion 907. Usucaption, prescription 908 ff. Contracts 931 ff.

Master: Obligations 693. Practical cases 694. Wages to be paid 696. To dismiss a servant 696. Damages to be repaired 683.

Donation: What it is 994. How many kinds 995, 996. On account of death 997; what it is, as regards it, more recent laws 998, 999. Between the living 1000. Acceptance required 1001 ff., 1011. Capacity of the donor 1005 ff. Capacity of the donee 1040. Quantity of goods which can be donated 1010. Of another's thing 1341, 1342. By regulars 285. To examiners 520, judges 20 ff. Prescriptions of positive law 1011. Force and obligation of donation 1012 ff. Simulated 1011. Inofficious 673. Reduction 1014. Collation 1015 ff. Revocation 1022, 1023.

Dowry: What it is, administration, usufruct, ownership, alienation, restitution, dotal gains 677. Of religious women 274.

Doubt: What it is 137. Positive, negative; speculative, practical; strict, broad 138, 141, 144, 151. Of law, of fact 143, 147. Doubtful opinion 131, 133, 134. Doubtful conscience 137 ff. Doubtful law does not bind 119, 134, 146, 157. Doubt of two incompatible laws in practice 154, 155. Doubt concerning satisfaction of a law 156. In doubt, the condition of the possessor is better 121, 143. One must stand for him for whom the presumption stands 145. A fact is not presumed, but must be demonstrated 147. Every fact is presumed to have been rightly done 147. No one is presumed evil unless proved 149. Favors to be broadened, odious things restricted 150. Particular cases of negative doubt 144, 146, 148, 154, 156. Rash 1480 ff. In faith 347, 1165. Concerning damage-causing 1369, 1427. Concerning restitution 1428, 1469. Concerning a neighbor's crime 1483 ff. Concerning impediment of marriage 1031 ff. Concerning irregularity 1318. Concerning homicide as regards irregularity ibid. Concerning censure 1097. Concerning jurisdiction 770, 771. Concerning an accomplice to be absolved 1294. As regards burial 1161.

Duel: What it is 756. What kind of sin 747 ff. Excommunication 1185. Infamy 1347. Burial 1157. Damage to be repaired 1375. Condemned books 1308.

Dulia: What it is 460. Hyperdulia ibid.
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Drunkenness: What it is, what kind of sin 332, 333, 449. For repelling disease 334. For avoiding death 333. For a surgical operation 336. For preventing sin 337, 429. For eliciting secrets 338. As regards an insane person 339. As regards evils committed in it 340.

Church: Power of making laws 180 ff. Ownership of jurisdiction, of property 869. Latin, Greek, as regards celibacy 97, 98. Canonical hours 104. Milanese, Toledan, as regards the Office 124. Pollution and reconciliation of a church 639, 641. Execration and restoration to worship 642. Whether it can be converted to profane use 505. Whether it can be sold 508. Privileges 260.

Effect: Imputable to fault 35 ff. Imputable to grave fault 37. When imputable 38.

Departure: From the monastery 295.

Those Cast Out: From Religious Institutes 254, 262, 279, 279 bis.

Election: What it is 23, 26. Its distinction from intention 17. Distinction from consent 21. Distinction from use 23. Free choice of means 12. State 667. Of the unworthy 195. Political elections 446, 705. Obligation of restitution in them 1410.

Almsgiving: To be made by precept; from which goods; in what necessity 401 ff. As regards beneficiaries 870. Of Masses 622 ff., 1238. Religious men and Sisters seeking alms 294.

Emancipation: What it is, when 667.

Emigration: Committee 234. Emigrating priests 245.

Emphyteusis: What it is 1214. Whether admitted in more recent law 1215. Its laws 1216, 1217. Its extinction 1218.

Purchase: Cf. Sale. Of ecclesiastical goods 1202. Of stolen things 1333, 1341. On feast days 657.

Moral Entity: What it is 867.

Epikeia: What it is 179. When it has place 179, Appendix II. Cf. Interpretation.

Episcopate: What it is 876. Order distinct from the presbyterate 878. Consecration of a Bishop 883.

Bishop: Reception of the government of a Church 1117, 1220, 1237, 1246. Power of making laws 181; of dispensing 243, 244, 262 ff., 1248; of absolving 264, 1248. As regards confessions of the faithful 779. Regular confessors and confessors of nuns 782 ff. Reserved cases 795 ff., 1248. Censures 1088, 1090 ff. Orders 892 ff., 1221 ff. Extreme Unction 866. Impediments of marriage 950, 955, 991, 992, 1015, 1044. Burial 1150, 1168. Legacies 1068. Prohibition of books 1301 ff. Principal privileges of the bishop 261 ff. Celibacy 97. Concubinage 1234. Holiness 203. Residence 204 ff., 1244. Visitation of the diocese 209. Governance of clerics 210. Care to be had of doctrine 211. Books 1301. Preaching 212. Mass 213, 238. Pontificalia 1233. Synod 214. Titular bishop 1232. Religious bishop 252. Suburbicarian, Appendix VI.

Letters: Ownership 1546. Secret 1545 ff.

Torture-Rack: In judgments 227 bis, 8.

Workhouse: Penalty 227 bis.

Error: In vow 575; oath 563; contracts 943; contracts under cause, under demonstration 981; marriage 1022; sacraments 317 ff.; jurisdiction 769, 779; censures 1102.

Eubulia: What it is 346.

Eucharist: What it is 495. What is to be believed in it 365. How long Christ is really present 496. How long the species remain whole 497. Whether one sacrament 498. Effects 498, 500. Remote matter 501. Wheat, rye 502. Spelt, spelt-wheat 503. Unleavened, leavened bread 504. Latins, Greeks 505. Leavened bread in case of necessity 506. Artificial wine 501. Wine becoming sour 507. Frozen 508. Quantity of water to be mixed 509. Proximate matter 510. Requisites for valid and licit consecration 510, 511. Hosts offered once the Canon has begun 512. Broken, stained host 513. Doubtful matter 514. Consecrated particles mixed with unconsecrated 315. Ciborium outside the Corporal 516. Closed ciborium 517. Separated drops 518, 519. Consecration of one species without the other 520. Form, what it is 521, 522. Word enim 523. Words Qui pridie, etc. 524. Words Novi et aeterni, etc. 525. Minister of consecration, of distribution 526. Deacon 526, 527. Regulars 528. Obligation of distributing the Eucharist 529. Pastor 529 ff. Requisites for licit distribution 535. Rite, private oratories, the sick 556. When it can be administered 537, 538. Priest suffering infirmity in thumb and index finger 539. Host or Blood falling to the ground 540. Falling on the face, beard, clothing of the communicant 541, 542. Consecrated particles remaining, and there is no tabernacle 543. Fragments of hosts which are found 544. Doubtfully consecrated host 545. Priest vomiting the sacred species 546. Words Accipe viaticum, etc. 547. Sick person indisposed 548. Where and how the Eucharist is to be reserved 549, 550. Public, private exposition; Eucharist uncovered, veiled 273. Consecrated and silver ciborium 551. Lamp 552. Olive oil 553. Ciborium to be renewed 554, 556. Subject, what 557. Obligation of receiving the Eucharist 558, 559. Children 560, 564. Danger of death 561, 562. Sick person suffering from a cough 563. Insane, half-witted, delirious 565. Deaf-mute, possessed, epileptic 566. Condemned to death 567. Dispositions of soul 568. Confession 569 ff., 1215. Affection for venial sins, frequency of Communion 579. Disposition of body, fast 580 ff. When it is lawful to communicate without fasting 592 ff. Fast as regards the sick 597. Viaticum repeated 598, 599. Exterior decorum of the body 600, 601. Pollution 602. Use of marriage 603. Spiritual communion 604. Bishops and Regulars as regards the Eucharist 262, 273. Eucharist as regards interdict 1136, 1140. Cf. Sacrifice of the Mass.

Eunuchs: Who they are, pollution 812.

Eutrapelia: What it is 349†.

Wandering of Mind: What it is, what kind of sin 345.

Eviction: What it is, who and when furnishes it 1131, 1137.

Examination: For confession 757. Orders 894, 903, 1227. Benefices 202.

Examiners: Synodal 202.

Excardination: As regards receiving orders 893.

Excommunication: What it is, how many kinds 1106. Tolerated excommunicated person 1107. One to be avoided 1108, 1199, 1200, 1207, 1226, 1242. Burial 1159. Minor excommunication 1109. Major 1110. Use of sacraments 1110. Suffrages of the Church 1111. Administration of sacraments 1112. Divine offices 1114 ff. Collation of benefice 1116. Forensic communication 1117. Apostolic Rescripts 1116. Reserved in a special manner to the Supreme Pontiff 1478 ff. Reserved to Bishops 1203 ff. Reserved to no one 1207 ff.

Execration: Of a church, altar, sacred vessels 642.

Executor: Of Apostolic Letters, necessary, voluntary 283, 251. Things to be furnished 285. Of matrimonial dispensations 1045. Testamentary executor 1053 ff. Of damage 1431.

Exemption: Of place 200. Of Regulars 272.

Spiritual Exercises: Before receiving orders 1227.

Exorcistate: What it is 875, 876.

Extreme Unction: What it is 861. Effects 862, 863. Remote, proximate matter 864. Form 865. In necessity 869. Minister 866. Rites 867 ff. When death is imminent 658, 869. Subject 871. Obligation 872. As regards interdict 1141. Regulars administering 1197.

Exultation: In adversities 328.
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To Do Good: As regards justice 347.

Fallacy: What it is, what kind of sin 324.

Falsifiers: Who they are 1172†. Excommunication 1172†, 1295.

Reputation: What it is 1480. Ownership of one's own reputation 864, 865. Injury 1386 ff. Restitution 1506 ff.

Household Members: Who they are 692. As regards Mass in a private oratory 644. Of Bishops, of Regulars 274. As regards orders 893, 1232.

Defamatory Writing: What it is 1503.

Servant: Distinction of servants and household servants 692. Obligations 695. Wages 696. Compensation 698, 699. Theft 1305. Cooperating in the sin of the master 446, 447. Not preventing damage 697. As regards Jews 371. Almsgiving 401. Mass and servile works 651, 661. Paschal Communion 1566. Damages to be repaired 683.

Fascination: What it is 479, Addendum.

Feminism: Appendix VIII.

Interest: What it is 1086.

Feast: Feast days 1551. Institution 1550. Observance 639 ff., Appendix V.

Fetus: Ectopic fetuses 745.

Fief: What it is 1219.

Fiction of Law: What it is 206. Its force 206.

Fideicommissum: What it is, how many kinds 1024. Obligation 1033.

Fidelity: Obligation 988.

Suretyship: What it is 1264, 1270. Price 1265. Obligations 1266, 1268. Rights 1269. Who can be a surety 1276. Wife 679.

Faith: What it is, how many kinds 350. Necessity 353 ff. Sins 351, 352. Ignorance 87. Profession 369. Communication with Jews, heretics, unbelievers 370 ff. Liberty 374. As regards prescription 825 ff. Possessor 1331 ff. Connected with justice 347.

Son of a Family: Legitimate, illegitimate; natural, adoptive 663. Infants, impuberes, puberes; minors, adults 664. Obligations 665, 666. Paternal power 667. Ownership, usufruct, administration of goods 667. Gains from one's own labor 666, 668. Gifts 669. Renunciation of usufruct 670. Alms 401. Contracts 953. Collation 1015 ff. Legitimate portion 1038, 1039, 1043, 1045, 1047. Theft 103. Damages to be repaired 683. Marriage 928.

End: What it is, how many kinds 77. Whether there is one end of human action 78. Whether it takes species from the end 71, 72, 79. A double end, good and evil 81. Whether an extrinsic end changes the external work 80, 1294, 1365, 1368. Whether one must always act for the glory of God 75. Whether it is licit to act for pleasure 82.

Form: Of acts 223. In gracious form 283. In commissary form 283. In forma dignum.

Fornication: What it is, what kind of sin 788. Begun, consummated against nature 789. Touches after intercourse 309. Damage to be repaired 1376. As regards betrothal 932.

Fortitude: Its nature, acts, annexed virtues or integral, potential, subjective parts, precept, opposite vices 348.

Brothers: Full brothers, consanguineous, uterine 1001. Succession 1047. Support 682.

Lay Brothers: Postulancy, novitiate, profession 267 bis.

Fraud: What it is, what kind of sin 324, 346. Against the law 207, 221. Reservation 797. Solemnities of marriage 1026.

Fruits: What they are, how many kinds 844. Production of fruits 901. Whose they are 901. To be restored 1337, 1347, 1348.

Fruition: What it is, how many kinds 28, 25. Object 25.

Flight: What it is 17. As regards faith 370. From God 376.

Functions: Episcopal, parochial 203, 213, 226.

Funeral: To conduct 1151. In what church 1153. Funeral fourth 1153 ff. To be present at a civil funeral 370.

Madness: As regards marriage 1022.

Theft: What it is 1289. What kind of sin 1296. Matter absolutely and relatively grave 1297 ff., Appendix XIII. By what circumstances graver matter can respectively be made light 1301 ff. Children of a family 1303. Wives 1304. Servants 1305. Small thefts 1036 ff. Extreme, grave necessity 1310 ff. Cutting wood in a forbidden forest 1315. Eating grapes in another's vineyard 1316. Scraps of tailors 1317. A very dear tiny thing 1318. Restitution to be made 1327 ff., 1343 ff.



G

Joy: What it is 28. Distinction from delectation 25, 291. Species 291. Of an evil thing 291, 292, 293, 294. Evil of neighbor from a good end 389.

Generation: Human 813, 994, 995. From St. Thomas 994. Artificial 1051.

Genet: Head of the probabiliorists 2.

Germans: As regards marriage 1029.

Management: Management of affairs 1118. Obligations of the manager and of the owner 1119.

Glory: What it is 662. Vain glory 322, 488.

Gnome: What it is 346.

Degrees: Academic 700 bis.

Grace: What it is 662. Annexed to justice 447. Given, to be given 251. While the matter is intact 255. Delegated grace to be subdelegated 254. Cessation 255.

Greek Catholics: As regards laws of the Latin and Eastern Church 193.

Gluttony: What it is, what kind of sin 329, 330, 449. Daughters 331. Drunkenness, cf. this word.

H

Habitation: What it is 842. Rights, obligations 842. As regards domicile 199.

Habit: What it is 53. Actions done from habit 53. Habituated persons 247, 809. As regards Clerics 100-103. As regards Religious 273, 296.

Inheritance: Testamentary 1043. Ab intestato 1047. Mass 1014. Lying open 1048. Opening 1050. Acceptance, repudiation 1051. Adition 1118, 1123. Communion 1118, 1122. As regards betrothal 941.

Heir: What he is, how many kinds 1040. Legitimate, necessary, voluntary 1040, 1042, 1047. Rights, obligations 1051, 1052. As regards loan for use 1071, deposit 1076.

Heresy: What it is, how many kinds, what kind of sin 351, 352. To be denounced 351. To be abjured 351. Permission of liberty as regards heretics 369. Suspicion of heresy 351, 1106.

Heretics: As regards ecclesiastical laws 194. Impediments of marriage 970, 984. Clandestine marriages 1026, 1027. To build temples 439. To enter them 365. Communication 370, 372. Jurisdiction 772. Excommunication 1164, 1165. Burial 1159, 1207. Books 1165, 1305. Those suspected of heresy 351, 1106. Abjuration 351, 1164.

Auction: Sale by auction: what it is, whether licit 1159. To withdraw a thing once bidding has begun 1160. To send fictitious bidders 1161. Friends to buy a thing in one's name 1162. To ask them not to bid 1163. Agreement with others that they not bid or not offer more 1164.

Holy Week: Functions 635.

Hierarchy: Of order, of jurisdiction 875. Condemned books 1308.

Spain: Indults, privileges 282.

Homicide: Cf. Killing. Illiceity 708 ff. Damages to be repaired 1372 ff. Censure 1198, 1182. Irregularity 1329, 1345.

Homologation: What it is 686.

Honesty: What it is 75, 349. Cf. Public honesty.

Honor: What it is 662, 1514. To defend with arms 733. Injury 1514. Restitution 1517 ff.

Canonical Hours: Obligation 104-117. Restitution 117-122. Recitation privately, in choir 107-110, 158-160, 163. With a companion 110, 111, 172, 173. Doubt concerning recitation 123. Rite 124-128. Proper of the Diocese 128. Gradual Psalms, Office of the Blessed Virgin Mary, of the Dead 116, 125, 129-131. Order 132-187. Inversion of offices 133; of hours 134-136; of commemorations 137. Pronunciation: vocal, integral, continuous 138-144. To add something 145. Imperfect pronunciation 146. Our Father and Hail Mary before Lauds 147. Time 148. Little Hours 149. Matins and Lauds 150-155. Litanies 154. Vespers in Lent 156. Anticipation, delay 157. Order and time as regards choir 158. Place and posture 159-164. As regards choir 159, 160, 163. Intention and attention 165. One existing in mortal sin 166. Excusing causes: impossibility, charity, dispensation 167. What in doubt 168, 169. One excused from the whole 170, 171. Whether a companion must be used 172, 173.

Horror of the Future Age: What it is, what kind of sin 326.

Humility: What it is 321, 449.

Hyperdulia: What it is 460.

Hypnotism: Whether licit 485. Acts of one hypnotized 48.

Hypocrisy: What it is, what kind of sin 322, 1525.

Hypothec: What it is 1276. How many kinds 1277. Goods subject to hypothec 1278. Rights, obligations of the hypothecary 1279.

I

Idolatry: What it is, how many kinds, what kind of sin 467.

Fire: Of hell 368.

Ignorance: Antecedent, concomitant, consequent 48. Of law, of fact, of penalty; vincible, invincible, affected, voluntary per accidens 50, 216. Invincible as regards internal acts, natural precepts, pollution 108-110. Whether it causes the involuntary 48. Whether it renders an act null 49. Whether it is sin 50, 51. Special sin 52. Whether it diminishes sin 51. Whether it excuses from invalidating and penal law 225, 229. From censures and irregularities 1094, 1320. As regards clerical celibacy 99. Affinity 1006.

Mockery: What it is 1514 ff.

Sacred Images: Cult 460, 463. How they are to be painted 463. Which are to be in churches 462. Blessing 467, 463. Obscene 439. Printing 1310.

Immunity: Personal 260. Local 260, 497. Real 260. Of asylum 497, 1187. Violators 1168, 1170, 1182, 1187.

Impatience: What it is, what kind of sin 348.

Impediments: Of the human act 5, 47 ff. Of order 896 ff. Of marriage 984, 993 ff. As regards betrothal 925, 933 ff. Dispensation 1035 ff. Renewal of consent 1023, 1046, 1048, 1049, 1050.

Command: What it is, how many kinds 27, 24. Of the will over the senses, exterior members 64 bis.

Impotence: As regards restitution 1462 ff. Integrity of confession 718. Marriage 994, 995. Approaching the pastor for celebration of marriage 1028 ff.

Imprecation: What it is, what kind of sin 541, 542, 1514 ff.

Reproach: What it is 1514 ff.

Impuberes: As regards betrothal 923 ff. Marriage 994. Censures 1084.

Imputability: What it is 12.

Inadvertence: As regards human acts 50.

Building upon: What it is 904. Acquisition of ownership 904.

Incapacity: Of contracting 951, 952; of receiving donations, of succeeding 1038; of selling 1138.

Inhabitant: Who he is 199.

To Imprison: Someone 719, 725.

Incest: What it is 795, 766. What kind of sin 795. Species 797, 798. What if dispensation was had as regards marriage 799. Loss of the right to ask the debt 1003.

Inconsideration: What it is, what kind of sin 50, 326, 346.

Inconstancy: What it is, what kind of sin 346.

Undue Payment: Payment and repetition 1124 ff.

Indians: Their miserable condition 863.

Indignation: What it is, what kind of sin 327, 342.

Unworthiness: Of succeeding 1038.

Indulgence: What it is 1349. How many kinds 1355. Power of the Church 1350 ff. Conditions to be observed 1352 ff. Application 1353, 1354. Intention 1356. State of grace 1357 ff. Works enjoined 1360. Confession, Communion 1361. Prayers 1362. Visitation of a church 1368. Time 1364. Commutation of works 1365. Jubilee 1366 ff. Privileged altar 1375 ff. As regards Regulars and Nuns 281. Gain from indulgences 1194. Books 1310.

Infamy: Irregularity 1347.

Infants: Who they are 664. To be baptized 463. To be confirmed 489. Communion 560.

Inferior: Obligations toward ecclesiastical, civil superiors 701, 702, 704. Rebellion 706. Regicide 706.

Infidelity: What it is, how many kinds, what kind of sin 346. Communication with unbelievers 368. Permission of liberty as regards unbelievers 369. To put on garments of unbelievers 365. To build their temples 439. To enter them 365.

Unbelievers: Whether they are bound by ecclesiastical laws 193. Whether to be compelled to the faith 369. Communication with them 368. As regards marriage 970, 971, 979, 980, 984.

The Sick: As regards abstinence, fasting 1577, 1616; canonical hours 167; Communion 592 ff. Sisters furnishing assistance to the sick 294.

Ingratitude: As regards promise and donation 992, 1022.

Inhabilitated Persons: As regards contracts 952, 953.

Enmity: What it is, what kind of sin 327. Love of enemies 395 ff. Common and special signs of friendship to be furnished to them 396, 397, 398. Pardon of offense 398. Vengeance 398.

Injury: What it is 1287, 1366, 1370. Object 1288. Species 1288, 1289. What if someone consents 1290 ff. Whether an internal act can generate injury in an external act 80, 1294, 1365, 1368. What kind of sin it is 1295. To be repaired 1319.

Injustice: What it is, what kind of sin 1286. Reparation of injustice 1319.

Unnatural: What it is 65.

Innocent Person: Killing 736 ff.

Innocent XI: Condemned lax probabilism 2. By no means condemned probabilism 119.

Disobedience: What it is, what kind of sin 322.

Unquiet of Heart: What it is, what kind of sin 324.

Inquisition: In judgments 8.

Insensibility: What it is, what kind of sin 348, 349.

Institutes: Religious institutes of solemn and simple vows 248. Privileges 270, 272. Administration of goods 272.

Philippine Islands: Privileges 282.

Integrity: Virginal 790. Of confession 700 ff.

Intention: What it is 20. Of several persons 21. Impossibility 9, 10. Of incompossible things 21, 22, 344. Whether intention of the end changes the work 80. Of the sacraments 339 ff., 381 ff. Of Masses 19. Of marriage 9, 19.

Interdict: As regards contracts 952, 953. As regards censures 1133 ff. How many kinds 1146. Violation 1147. Bishop as regards interdict 261. From entrance into a church 1145. Cessation from divine services 1148. Reserved, non-reserved interdicts 1241 ff.

Interest: In a loan 1095. Because of emerging damage, ceasing gain 1096 ff. Because of danger to the principal 1100 ff. Conventional penalty 1102. Legal, conventional 1103 ff.

Interpreter: As regards confession 699, 838. Solicitation 1252.

Interpretation: Of law 150, 157, 174. How many kinds 174. Rules 175. Promulgation 176. Extension of law 177. Decrees of the Sacred Congregations 178. Epikeia 179. Of privileges 256, 446. Of vows 592 ff. Of contracts 963 ff.

Interstices: As regards orders 904.

Timidity: What it is, what kind of sin 348.

Intruders: Who they are 388. Request for sacraments 388. Excommunication 1177.

Inventory: Benefices 1501. What if omitted 1055.

Finding: What it is 885. Things found 885. Ownership 886 ff.

Envy: What it is, what kind of sin 327, 383. Daughters of envy 328.

Involuntary: What it is 48, 65. Simply, in a certain respect; contrarily, privatively 48, 59, 60, 65, 66. As regards clerical celibacy 99.

Anger: What it is, what kind of sin 17, 341. Its daughters 342.

Irony: What it is, what kind of sin 1525.

Irregularity: What it is 1314 ff. How many kinds 1316. Cessation 1319. From delict 1320. From baptism 1321 ff. From order 1323 ff. From violated censure 1325 ff. From mutilation 1327. From homicide 1329. From defect 1331. Of birth 1332. Of liberty 1333. Of body 1334 ff. Of age 1338. Of mind 1339 ff. Of knowledge 1340. Of faith 1321, 1345. Of reputation 1347. Power of bishops to dispense 264, 1319, 1323, 1329, 1337, 1344, 1346, 1348. Power of Regulars 278, 1319, 1337, 1346, 1348.

Irreligiosity: What it is 464, 486.

Mocking: What it is 1514 ff. What kind of sin 1516.

Irritation: Of oath 568. Of vow 599 ff.

Irrumation: What it is 829.

Journey: Approbation of confessors 766. Confession of Regulars.

Boasting: What it is, what kind of sin 208, 322, 1525.

Fasting: Ecclesiastical 1573 bis. Law of fasting, Appendix XIV, 1578, 1579. One meal 1580 ff. Morning morsel 1585. Evening collation 1592 ff. Abstinence from flesh and from dairy products 1601 ff. Mixed use 1607. Hour of refection 1609 ff. Causes excusing from fasting 222, 1615, 1615 ff. Dispensation, commutation 1626. Natural 580 ff.

St. John: Three bearing witness in heaven 368†.

Jubilee: What it is 1366. How many kinds 1367. Requisites 1368. Confession, Communion 1369. Visitation of a church 1370. Fasting 1371. Almsgiving 1372. Commutation of works 1373. Faculties of confessors 1374.

Jews: Communication 371.

Judge: Who he is 1. Knowledge, prudence, integrity 2 ff. To judge causes and expedite them quickly 5. Lawful judgment 5 ff. Right process 8 ff. As regards ecclesiastics 7. Compelling the accused to confession of crime 7. Just sentence 13 ff. Gifts 20, 21. Price of labor 22, 23. Synodal judges 202.

Judgment: Rash judgment 1480 ff. As regards oath 553 ff. As regards the judge 5 ff. Various judgments 1. Degrees of judgments 14 bis.

Oath: What it is 548. How many kinds 549. Requisites 550. Various cases 551, 559. Liceity 552, 553. Truth 553, 556, 557. Judgment 553 ff. Justice 553, 554, 559. Promissory 558 ff. Added to contracts 968. From error or fraud 563. From fear 564. Whether always to be fulfilled 565. Cessation from within 566. Change of the thing 567. Cessation from without 568. Irritation, dispensation, commutation 568, 569. Bishops and Regulars as regards dispensation 269, 280. Who are bound to take it 369, 550, 558.

Stole Fees: What they are 512. Ruthenians ibid.

Jurors: Who they are 28. Obligations 29. Vote from private knowledge 30. Sentence against an ecclesiastical person 31.

Jurisdiction: What it is 833, 837, 765. Ordinary, delegated 765. To whom it belongs 766. In another diocese 774. Delegated jurisdiction to be subdelegated 254, 767. Territorial, personal 7. Whether it expires by death of the delegator or his removal from office 255, 768. Whether the Church supplies in case of doubt 117; of error 769, 779. Doubtful 770. Probable 771. In the article of death 766, 772, 773. As regards those sailing 766. As regards regulars and nuns 782 ff. Those impeding 1169.

Law: Common, Roman, Canon, Recent 180 bis, 184. Usual citations vol. 1, p. 2. Distinction of Moral Theology and Canon Law 1. Of nations 180.

Right: What it is, how many kinds 833. Natural, positive 16. Private, public, of nations 180. To a thing, in a thing 883. High, low, of property 833, 834. Right of accretion 1049. As regards compensation 1477, 1478. Patronage 189. Harmful to another 834. Sale 1139, 1146. Ignorance and error concerning natural right 109.

Justice: Nature 347, 708, 833, 834. Integral, subjective, potential parts 347. How many kinds 835. Commutative, distributive, legal, vindicative 835 ff. Precepts of the Decalogue pertaining to justice 708, 832. Injustice 835, 1286. Reparation of injustice 1319 ff.

K

Cinematographs: Representations in churches 497.

L

Injury: In contracts 950. Sale 1132 ff. Legitimate portion 1014.

Laparotomy: Whether licit 745.

Latria: What it is 460.

Praise: What it is 75, 662.

Praise of God: What it is, how many kinds 638.

Laxism: What it is 112. Condemned 112, 114.

Lectorate: What it is 875, 876. In the Greek Church 875.

Legacy: What it is 1024. Under condition 1032, 1057. Under mode 1057. For a day 1057. Who can bequeath and to whom 1058. What things can be bequeathed 1059. Left to a creditor 1060; to orphans 1061; to girls marrying 1062, 1063, 1064. Annual, monthly 1059. Of an impossible thing 1059; of support, food 1059; of immovable, movable goods 1065, 1066. Commutation 1067, 1068.

Legitimate Portion: What it is 1041. To whom it is owed 1042. How much 1043.

Law: What it is 166. Real, local, personal 171. As regards the state of persons 171, 199. Promulgation, as regards pontifical, diocesan, civil laws 119, 166, 167, 168, 169. Acceptance 170. Possibility, cessation, interpretation 157, 271 ff. It affects territory 171, 157. Doubtful 119, 144, 154, 155, 157. Obscure 157. Ambiguous ibid. Invincible ignorance of natural law 109. Extension from case to case 177. Singular law 249. Invalidating 223. Inhabilitating 177, 210, 223-225. Constitutive of right 226. Denying action in the external forum 226. Penal 177, 227 ff. Conventional penalty in contracts 231, 980; loan 1102. Prohibiting hunting and fishing 899. Of taxes 232. Their defrauding 233, 234. Author of law; eternal, natural, divine, canon, civil law 180, 184, 242. Who in the Church and in civil society can make laws 181 ff. Custom 188 ff. Supreme Pontiff 181, 184. Tyrant 185, 186, 187. Subject of law: legislator, unbelievers, heretics, clerics, pilgrims, children 192 ff. Obligation of law, force and extension; knowledge and observance 202 ff. Observance as to substance and as to mode, Appendix III. Commission, omission 208, 706. Occasion, cooperation, as regards violation of law 209, 211, 212, 318. Satisfaction of law, its various circumstances 213 ff. Doubt concerning satisfaction of law 156. Contempt of law 51, 62, 208, 318. Cessation of obligation because of exempting and impeding causes; dispensation, privilege 216 ff. Ignorance, fear, impotence 216 ff. Time of obligation 203, 219. Voluntary placing of exempting and impeding causes 220 ff.

Eternal Law: Imperfect participation in the human mind 109.

Natural Law: Nature, immutability 180, 180 bis.

Libellus: What it is 1250.

Liberalism: Insofar as condemned 183.

Liberality: What it is 323. Annexed to justice 347.

Liberty: Appendix I.

Free: What it is 8, 11. Difference from voluntary and spontaneous 8. Liberty of exercise, of specification, of contrariety 11. Physical, moral 11. In human acts 12. In temptations 13. Whence it is 12.

Books: Prohibition 1301, 1302. To be denounced 1303. Of Sacred Scripture 1211, 1304. Of heretics 1305. Liturgical and prayer books 638, 125, 1306. Obscene 778, 1308. Concerning certain special subjects 1308. Concerning newspapers 1309. Concerning images and indulgences 1310. Faculty for one reading 1311. Approbation 1312 ff. Prohibited reading, even if danger is absent 173. To compose, print, sell, restore evil books 444, 448, 449, 1302. Excommunication 1165, 1211, 1303.

Bond: Impediment of marriage 996.

Litanies: On the feast day of St. Mark and in the three days of Rogations 131. On the previous evening 154. New litanies 1306.

Lawsuit: What it is 347.

Letters: Those falsifying Apostolic Letters 1072. Those using false letters 1205. Dimissorial, testimonial letters 893. Required for orders 893, 902, 903. Bills of exchange 1175.

Liturgy: Books to be printed 1306.

Lease-Hire: What it is 1203. Whether it is dissolved if the leased thing perishes, if meanwhile the lessor or lessee dies 1204. Who can lease and hire 125. What can be leased and hired 1206. Obligations of the lessor 1207. Obligations of the lessee 1208. Damages to be compensated if the leased thing perishes 1209, 1210. Rent to be remitted or diminished in case of sterility or other misfortune 1211-1213.

Lottery: What it is 1256. Whether licit 1257. Conditions 1258.

Game: What it is 1246. Whether licit and valid 1247. What if someone stakes stolen money 1248. If he stakes a large sum of money 1252. If he plays with a son of a family 1249. If he is much more skilled 1250. What concerning a prohibited game 1251. Concerning fraud, fear, coercion, importunity employed 1253 ff. Lottery 1256 ff. Stock-exchange games 1260.

Light: Electric 549 bis, 553.

Lust: What it is, what kind of sin 325, 440, 762 ff. Smallness of matter 37, 765. Directly, indirectly voluntary 40, 765, 766. Interior, exterior 773. Sensible, venereal delectation 769 ff. Daughters of lust 326. Chastity, virginity 767, 768. Incomplete, consummated acts 773, 787. Species 783. Circumstances 784 ff., 796. Looks 432, 433, 774. Speech 776 ff. Touches 780 ff., 796, 826. Consummated sins according to nature, against nature 787. Fornication 788 ff. Stuprum 790 ff. Abduction 792. Adultery 793 ff. Incest 795 ff. Sacrilege 800 ff. Pollution 809 ff. Bestiality 823 ff. Sodomy 827 ff.



M

Magic: What it is, what kind of sin 479, 483.

Teacher: Obligations 700. Damages to be repaired 683.

Magistrate: Not fulfilling his office 1296. Not observing distributive justice 1323.

Magnanimity: What it is 348†. Opposite vices 348†.

Magnetism: Whether licit 485.

Magnificence: What it is 348. Opposite vices 348.

Adult: Who he is 664. Rights 664, 667.

Curse: What it is, what kind of sin 342. Whether sometimes licit and has effect 542 bis. Of God 531. Of creatures, the world, the dead, the demon 541 ff., 1514 ff.

Evildoer: To kill, mutilate, beat, imprison 719 ff.

Malefice: What it is, what kind of sin 479. What is licit for removing it 484.

Malice: What it is, what kind of sin 75, 344. Its gravity in sins 311.

Mandate: Contract, what it is 1112. Who can be mandator and mandatary 1113. Obligations of the mandatary 1114. Obligations of the mandator 1115. Cessation 1116. Restitution to be made by one mandating 1395 ff., 1431.

Meekness: What it is 349.

Map: Required for Mass 649. Blessing 650.

Sea: Object of ownership 866.

Husband: Rights and obligations 675 ff., 868.

Martyrdom: Required dispositions and effects 392. To offer oneself, precept 492. Causes of martyrs 461.

Matter: Of the sacraments 314 ff. Of baptism 396 ff. Of confirmation 475 ff., Appendix X. Of the Eucharist 501 ff. Of Penance 665 ff. Of Extreme Unction 864 ff. Of Order 881 ff. Of Marriage 969.

Marriage: What it is 956. Liceity 957. Division 938. Contract 959 ff. With an unworthy person 212, 372 ff. Under condition 964 ff. With an impediment 9, 19, 955, 1031 ff., 1143. After betrothal 935. By procurator 913. Without parents' consent 928. Civil marriage 971 ff., 223, 680, 973. Sacrament 969. Three goods 959, 966. State of grace 974, 975. Blessing 976, 1235. Before a heretical minister 370. Proof 976. Unity 977. Firmness 978 ff. Divorce 981-983. Impeding impediments 984 ff. Diriment 993 ff. Doubtful impediments 1031 ff. Dispensation from impediments 1035. Doubtful marriage 148. With a doubtful or reputed impediment 1031 ff. Revalidation of marriage 1047. Dispensation in the root 1050. Matrimonial causes, process 1534. Use of marriage 1032, 1051 ff. Artificial generation 1052. Onanism 1063, 1067. Position 1562, 1073. Time 1074 ff. Touches and looks 1079 ff. Morose delectation concerning intercourse had or to be had 1083. Irregularity from bigamy 1342 ff. Decree Ne temere, Appendix XVII. Marital and perfect intercourse, Appendix XVIII. Consummation of marriage, Appendix XIX. Affinity, Appendix XX. Marriage of old persons, Appendix XXI. Intercourse with a pregnant woman, Appendix XXII.

Physician: Obligations 79-93. As regards Jews 366. The poor 408. Probable medicine 117. Doubt 89. In time of plague 90. As regards the soul of the sick person 91, 92. Stipend 89, 93.

Medina: Blessed, author of probabilism 2.

Mean: Of reason, of the thing 346, 347.

Memoriale: Of the rites of Benedict XIII 635.

Lie: What it is, how many kinds, what kind of sin 1523 ff. In confession 716.

Merchants: Who they are 94. As regards loan 1104, 1108; sale-purchase 1149 ff. Restitution 94. Cooperation 439. Prohibition of markets on feast days 657.

Wages: What they are 1203. Just wages as regards workers 1206.

Prostitutes: To be permitted 444. House to be leased 444. Scandal 447. Price accepted 960. Service 447. Burial 1160.

Prostitution: What it is 789.

Merit: Of human acts 75.

Method: Positive, casuistic, scholastic 4.

Fear: What it is, how many kinds 17, 59, 60. To act with fear, from fear 59, 60. As regards the voluntary 59; fault 62; precept 63, 216; invalidating law 225; affinity 1005; contracts 944 ff.; oaths 564; vows 576; clerical celibacy 99; Divine Office 106; betrothal 922; marriage 1023, 1213; entrance into Religion 1214; censures 1095, 1102.

Soldier: Those enlisted 1386. Deserters 1384, 1385. Those despoiling enemies and comrades, causing damage in war 884, 1382, 1383. Those apprehending criminals 726. Paschal Communion 1569. Confession 780. As regards the clerical state 174. Sacrament of order 913. Religious state 277.

Minister: Of the sacraments, who 337. Attention 338. Intention 539 ff. Probity 349 ff. Obligation 360 ff. Sacraments to be denied to the unworthy 365 ff. Their simulation 375. Rites 377 ff. A non-Catholic to be called 444. One serving Mass 653.

Minor: Who he is 664. Testaments 1037. Contracts 667, 952, 953. Loan 1085. Marriage 667.

Mercy: What it is, its acts 387, 388. Corporal works 396. Spiritual works 418.

Mass to Be Heard: On what day 639. By whom 639. Whether entire 640 ff. In what place 644. Whether in a private oratory 644. With what presence 645, 646. With what attention 647 ff. Excusing causes 222, 655, 651.

Conventual Mass: As regards canons, rite 225.

Requiem Mass: Efficacy, prayers, when it can be read 612, 657.

Sacrifice of the Mass: What kind 605, 606. Its parts 608. Defects occurring 329 ff., 609. Its power, whether infallibly efficacious 606, 607. For whom it can be offered 610. Fruits 611, 612, 613. Application 614 ff. Applied for several 19. Division of fruits 621. Obligation of applying Mass 622, 627. Stipend 623 ff. Priests of the Society 632 ff. Collection of alms for Masses 627, 1195. Traffic in Masses 520, 627, 1238. Decree Ut debita, Appendix XI. Transmission 627 bis. Decree Recenti, Appendix XII. Various adjuncts of Mass 635 ff. Hour 273, 635 ff. More than once in a day 638. Place 273, 639-640. Before the Most Holy Sacrament 647. In another's church 648, 657. In semi-public oratories 640. At sea 639. Interruption 658. Variation 657. Vestments 643 ff. Rite 656 ff. Conventual, of the feria, of Sunday. Votive, of Requiem 657 bis. Power of the bishop to dispense as regards place, as regards hour 262. Privileges of bishops 262. Privileges of Regulars 273. Songs in the vernacular tongue 657 ter. Prayers at the end of Mass, thanksgiving, Passion, Gospel, Blessing, holy water, assisting priest 657 bis. Various notes, Appendix XIII.

Missal: Required for Mass 648, 657. Printing 125.

Missionaries: Trading 1218. As regards Chinese and Malabar rites 1219. Of Eastern rites 1239. Apostolic 699 bis. Religious 272.

Modernism: Against faith 368. Collection of heresies 361 bis. To be warded off by Bishops 211.

Modesty: What it is 349. Of morals ibid. Of worship ibid.

Mode: In contracts 971. Contract under mode 974. As regards marriage 968.

Mohatra: What it is, whether licit 1158.

Mollities: What it is, what kind of sin 348, 809.

Monastery: Erection 272.

Nuns: As regards the Divine Office 107, 116. Privileges 270. Burial 279. Enclosure 267, 1188, 1189. Confessions 791 ff. Reserved cases 735. Indulgences 282. Marriage 1203.

Warning: What it is 423. When to be made 423, 813 ff. To be made by a confessor 813 ff., 828, 829. In causes of clerics 8. As regards censures 1087.

Monopoly: What it is, whether licit 1165. Conspiracy for selling goods at the highest price 1166. Merchants buying all goods 1167. Unjust price constituted by monopoly 1168.

Monster: As regards baptism 461.

Montes Pietatis: What they are 1094. Whether usurious 1094.

Delay: Restitution and compensation of damages from delay 1196, 1390.

Morality: What it is 67. Generically, specifically 68, 69. Whence it is taken 67, 69, 70, 75, 76. Whether universal 70, 74. Interior, exterior moral acts 71, 72. Act at once good and evil 73. Indifferent acts 74.

The Dying: Absolution 753-754, 773. Viaticum 558 ff.

Morphine: Its licit use 336.

Death: Apparent 754 ter. Acceleration 713. Procurement 712, 717. Those dying together 1050.

Movement: Of concupiscence 58.

Woman: Offering herself to be looked at 437. Adorning herself 538, 444. Accepting gifts from a lover 444. Serving Mass 643, 653.

Music: Sacred 638.

Mutilation: Of oneself, of others 714. Irregularity 1327 ff., 1335.

Mute Person: As regards sacraments 385. Contracts 952. Testaments 1026. Restitution 1415 ff.

Loan: What it is 1080. Precept as regards the poor 1081. To ask a loan from a usurer 437. Obligations of the borrower 1082. Obligations of the lender 1083. What if meanwhile the thing loaned increases or decreases 1084. Loan furnished to the Church, to a minor 1085. Usury 1086 ff. Just interest 1095 ff.

Mysteries: Necessarily to be believed 354 ff.

Mystics: Distinction from Moral Theology 1.

N

Birth: What it is 901. Acquisition of ownership 901. Whose the generated animal is 901.

Natural: What it is 8, 65. Unnatural 65.

Necessity: Extreme, grave, common 389, 1510 ff. Various obligations in it 390, 402 ff.

Negligence: What it is, what kind of sin 346.

Trading: What it is 1184. How many kinds 1185. Whether licit 1186. Forbidden to clerics 182. To missionaries 1218. On feast days 657.

Name: Of Jesus Christ, to be adored 460.

One Not Manifesting: Who he is 1455. When he makes restitution 1415, 1418, 1419.

One Not Hindering: Who he is 1415. When he makes restitution 1415 ff.

Notary: Who he is 46. Qualities, obligations 47, 48. Not recording the true price of a thing 49. Honorarium 50. Drawing up instruments on a feast day 51.

Notorious: What it is, how many kinds 1501, 1503.

Novation: What it is 966†.

Novice: As regards laws and precepts 182; confession and reservation 275; orders 894; disposition of his goods 274. Novitiate 261 ff. Those not to be admitted ibid.

New Testament: Laws 180.

O

Hardness of Heart: What it is, what kind of sin 324.

Obedience: What it is 662. Annexed to justice 347. To civil princes 706. Tyranny 185 ff. Rebellion 706. Regicide 706. In doubt presumption stands for the Superior 146. Religious vow 297 ff.

Object: What it is 83, 84. Whether a human act is specified from its object 71, 72, 84. Good object, evil end 85. Evil object, good end 86. Of contracts 755 ff.

Oblation: Nature and obligation 463 b.

Obligation: What it is 202. Of law 202 ff. Of contracts 913 ff. In doing, not doing, giving 963. For a term, for a day 975. Alternative 976. In solidum 978. Divisible, indivisible 979. Economic obligations to be undertaken by religious families 286.

Forgetfulness: As regards human acts 50.

Observance: What it is 662. Annexed to justice 347. Vain observance 478 ff. Of feasts 639 ff.

Occasion: What it is, how many kinds, whether sin 209, 318, 809. Of transgressing a law 209. To permit, to place 337, 435, 436. Occasionaries 809.

Killing: Of oneself 710 ff. Of the accused 719 ff. Of an unjust aggressor 726 ff. Of an innocent person 736 ff. Of a tyrant king 706. Of false accusers, witnesses, judge 80.

Occult: Delict 264, 1046.

Occupation: What it is 883. Acquisition of ownership 783. A thing of no one 885, 886. Abandoned goods 887. Vacant goods 887. Treasure 889. Lost things 890.

Hatred: Of neighbor, what it is, what kind of sin 17, 327, 328, 387, 388, 399. Of enemies 305 ff. Of enmity, of abomination 389, 399. Of God, what it is, what kind of sin 327, 376, 384, 389. Whether it admits smallness of matter 377.

Offense: What it is, what kind of sin 398, 1287. Pardon to be sought and granted; satisfaction to be given 398, 400.

Offices: Civil, political 707 bis. Whether the more worthy are to be chosen 707. Unjust distributor of offices 1323. Fault in their execution, juridical 1389. Divine offices 1113 ff., 1135, 1143. Those receiving by name excommunicated persons in offices 1200.

Holy Office: Those injuring its ministers, seizing writings 1208. Causes 272.

Divine Office: Cf. Canonical Hours. Office of the Blessed Virgin Mary 116, 125, 129, 130. Of the Dead 129, 130, 131. On the evening before the Commemoration of all the faithful departed 154. Reform, Appendix II. Ordering, Appendices III, IV, V.

Omission: Of a greater good 74. As regards justice 347.

Onanism: What it is, what kind of sin 1066 ff., Appendix XXIII.

Works, Work: Lease 1204 ff.

Workers: Obligations, cessation from labor 444, 94.

Servile Works: Which they are 652. Prohibition 652. Various practical cases 653. Grave matter 654 ff. Market 657. Forensic works 958 ff. Excusing causes 661.

Opinion: Rash 1480. What kind of sin 1483. Probable 112 ff. In administration of the sacraments 348. In the sacrament of Penance 771. Common 122, 123.

Opium: Laws prohibiting 228.

Disgrace: What it is 1514 ff.

Option: What it is 188.

Prayer: What it is, how many kinds: private, public 452. Conditions 455, 458. Precept 453. When it urges 454. Whom we can pray to 456. For whom 457. What is to be sought 458. Fruits 458. Of the just person, of the sinner; for oneself, for others 458. The Lord's Prayer 366 ff.

Oratory: In which Oratories Bishops can give permission of celebrating 640. Mass in a private oratory 262, 644, 639. Sacraments to be administered 536. Semi-public oratories, in a private house, on a ship 644, 640. Private oratories of Regulars 273. Blessing of a private oratory 503. Pollution 641.

Equestrian Orders: Privileges 282.

Order: What it is 873. Effects 874. Celibacy 97. What orders are 875. What the individual orders are 876-878. Their institution 875. What First Tonsure is 879. Whether all orders are sacraments 880, Appendix XIV. Matter 881, 883, 885, 889. Form 882, Appendix XV. Physical contact with the instruments 884, 886, 887, 888. Defects to be supplied 883, 890. One lacking order exercising acts of order 891. Minister 892. Proper bishop 893. What concerning Regulars 275, 894, 903, 907, 912, 914. Bishop conferring orders outside the diocese 895. Dispensation in interstices 265, 275, 404. Subject, requisites for valid and licit ordination 99, 896 ff., 1221 ff. As regards marriage 990, 991, 1015. Betrothal 936. Irregularity 1423 ff. Interdict 1142. Prescribed prayers 915. Prescribed Masses 916.

Easterners: Collectors of money 209. To be admitted into religious families 262.

Kisses: Whether licit 782. Between betrothed persons 946, 947.

Ostentation: What it is 322.

Ostiariate: What it is 875, 876.

P

Pagans: Communication 373.

Pall: Required for Mass, blessing 644.

Pallium: Archbishop 213.

Flatterer: Who he is 1411. When he makes restitution 1411.

Pope: Primacy, power of making laws 181; of abrogating, correcting civil laws 184; power of dispensing 242 ff.; of commuting legacies 1067. Those impeding acts 1171. Falsifiers of letters 1172†, 1205. Temporal dominion 1175-1196. Election 1247. Appendix, Constitution Vacante Sede. Rights as regards prescription 921. Divination concerning life or death 475. Simoniacal election 521.

Parents: Obligations 671. Rights over the persons and goods of children 667, 724, 225. Disinheritance of children 672, 1046. Legitimate portion to be left to children 673. Division to be made among children 1069. Betrothal and marriage of children 928, 940. Damages to be repaired 683.

Pastor: Who he is 228. Power of making laws 182; of dispensing 245; from banns 954; of hearing confessions 774 ff. Whether he can choose a confessor for himself 781. To reserve cases 795. To impose censures 1088. Pastor entering Religion 365. Obligations 228 ff. Residence 228, 229, 230. Absence 230, 231, 232, 233. Habitation 230. Visitation of the poor, care of the sick 234. Correction, warning 235. Prayer, Mass 236, 622 ff., 638. Mass for the people 237, 238. Preaching 239, 240. Catechism 241, 560 bis. Administration of sacraments 242. Assistance at marriages 1016, 1026, 1235. With an impediment standing 955.

Participant: Who he is 1413. When he makes restitution 1413.

Parvificence: What it is, what kind of sin 348.

Passion: What it is 55. Whether it diminishes sin 55, 56. Whether it excuses from sin 57.

Paten: Matter, consecration 645.

Patience: What it is 348. Opposite vices 348.

Paternal Power: What it is 637.

Sponsor: In baptism 441 ff. Who 442 ff. Conditions 450 ff. Obligations 449. Relationship 449 ff. In confirmation 494.

Patronage: What it is, acquisition, obligations, rights 189.

The Poor: As regards matrimonial dispensations 1041, 1042, 1043.

Poverty: Religious vow 280 ff.

Sinners: Public sinners as regards burial 1160. Obstinate dying persons 754 bis.

Sin: What it is 75, 287. Requisites 54, 58, 288, 289. In internal act, external act 290 ff. Mortal, venial 311, 312, 313, 316. Imperfect advertence 314. One deliberating about consent 315. One wishing to avoid only venial sins 319. Whether venial becomes mortal 317, 318. From malice 53. Against the Holy Spirit 101. Capital sins, cf. Capital Vices. Species 289, 298 ff. Multiple species 299. Against conscience 101, 107. From doubtful, erroneous conscience 152, 153. From ignorance 51, 52, 302. In cause 37, 39, 302. Number 94, 303 ff. Several objects of one act 404. Interruption of acts 307. Means employed for sin 310. From what kind of sin the obligation of restitution arises 1328 ff., 1389, 1390, 1508.

Peculatus: What it is 1289.

Peculium: Of religious 288.

Little Brush: In baptism and Extreme Unction 867.

Pension: What it is 186. Imposition, diminution 186. Loss 187. How many kinds 187. Obligations of pensioners 193.

Pilgrims: Who they are 199. Whether they are bound by the laws of places 199, 200, 201. Whether they enjoy the privileges of places 253. By whom they can be dispensed 241. To be absolved from sins, from censures 777, 797. Baptism 422. Paschal Communion 1566. Burial 1150. Reserved vow of the threefold pilgrimage 619†, 620.

Danger: What it is, how many kinds 209. Proximate danger of sinning 318. To expose oneself to probable danger of sinning 209, 318, 319.

Perjury: What it is, what kind of sin 324.

Permission: What it is 37. Permitted, willed 37, 58.

Exchange: What it is, what properties 1173.

Perseverance: What it is 322, 348. Opposite vices 348.

Person: In justice 836. In contracts 951 ff. Moral person 867, 1221.

Pertinacity: What it is, what kind of sin 322, 448.

Petulance: What it is 349†.

Pharmacists: Obligations 89. Doubtful medicine 89.

Moral Philosophy: Distinction from Moral Theology 1.

Pictures: Of obscene things 439. Looking at them 275. To paint on a feast day 652.

Piety: What it is 662. Annexed to justice 447. Precept of the Decalogue 708.

Pledge: What it is 1271. Rights of the creditor 1272. Obligations 1273. Rights of the debtor 1274. Obligations 1275.

Fishing: Ownership of animals 894 ff. Prohibitive laws 899.

Pyx: Whether silver and consecrated 551.

Plagium: What it is 1289.

Planting: What it is 904. Acquisition of ownership 904.

Penalty: What it is; various penalties, various divisions, by whom to be imposed 227. Of talion 8. Of the torture-rack ibid. Of preventive prison 10. Conventional in contracts 231, 980; in loan 1102; in betrothal 944. Penal laws 237 ff. Interpretation 177. Whether ignorance excuses 229. Age 195, 229. Fear 222. To be imposed by office of the judge 227, 230. Dispensation 264.

Penance: What it is 661. Probability 662. Necessity 663. Effects 664. Essential parts 665. Remote matter 666, 667. Proximate matter 668. Direct, indirect remission of sins 669. Sins committed in the reception of baptism 670. Adult to be baptized conditionally 671, 672. Sin in general 673. Doubt 674, 675. Free matter 667, 676. Contrition, what it is and how many kinds 677. Necessity 678, 685. Qualities 679, 680. Whether it must precede confession 681 ff. Attrition 686 ff. Valid and unformed sacrament 690. Acts of faith, hope, charity 692. Beginning of love 693. Purpose: what it is and how many kinds, qualities, necessity 694. Confession, its nature 695. Necessity 696, 697. Whether vocal 698, 699. Whether integral 700, 701. External act 702. Effect of sin 703. Separate confession of venial sins 704. Simulated voice 705. Aggravating circumstances 706. Custom 707. Different persons, accomplices 708. Vow of chastity 709, 710. Incest 711. Relationship of person in other sins 712. Dignity of person 713. Sacred time 714. Recent sin, as old, accused 715. Lie in confession 716. Confessor sleeping 717. Causes excusing from integrity 718, 719. Revelation of an accomplice 720, 721. General confession 722, 724. Satisfaction to be imposed 725. Obligation 727, 728. When to be imposed 729. Quantity 726, 730. What kind 731 ff. Acceptance and fulfillment 735, 736. Obligation 737-739. To fulfill penance in mortal sin 740, 741. Delay 742. Forgetfulness of penance 743. Commutation 744 ff. Form, what it is 748. What in it is essential, what accidental 748, 749. Conditional absolution 750 ff. Approbation, what it is 756. Requisites 755, 757. From whom to be obtained 758, 759, 764. Presumed 760. Limitation and revocation 761 ff. Required jurisdiction 765. Ordinary, delegated 766 ff. During a maritime journey 766. With common error standing 769. Doubtful 770 ff. In the article of death 772, 773. In another diocese 774 ff. As regards pastors 775. Without leave of the pastor 776. Without leave of one's own bishop 778. As regards pilgrims 777. As regards soldiers 780. Pastors, bishops, cardinals as regards their confessor 781. Approbation and jurisdiction as regards Regulars and nuns 782 ff. Superiors hearing the confessions of subjects 790. Confessor: ordinary, extraordinary, special for nuns 791. Confessors of more recent sisters 793. Reservation 794 ff. Various offices of the minister: of father 807; of physician 808, 809; of doctor 810 ff.; of judge 819 ff. Absolution to be given, deferred, denied 809. Warning to be made 821. Defects committed in confession to be corrected 826. Seal of confession 831 ff. Penance as regards interdict 1139. Burial 1160.

Sacred Penitentiary: As regards matrimonial dispensations 1041, 1042, 1043.

Penances: Corporal 718.

Pollution: What it is 809. What kind of sin 810. Whether sometimes permitted 811, 814. Species 811, 814. Various practical cases 815, 816. Invincible ignorance concerning it 110. Voluntary in itself, in cause 40, 810, 820. Its various causes 40. As regards impuberes 812; eunuchs 812; women 813; spouses 1080. What in case of corrupted seed 817, 818. Whether to be impeded 819, 821, 822. Delectation and desire of natural pollution 292. Of a church 641.

Polyandry: Illiceity 977.

Polygamy: Illiceity 977.

Pontiff: Supreme, see Pope.

Pontificalia: What they are 1131. Those exercising them in another diocese 1233.

People: As regards law 183.

Porro: Operation 714 bis.

Possession: What it is, how many kinds 854, 855. Natural, civil, most civil 856. Rights and privileges 857, 916 ff., 1332 ff. Required for prescription 916 ff. In doubt the condition of the possessor is better 121, 143. Restitution to be made by a possessor in good faith 1332 ff.; in bad faith 1345; in doubtful faith 1352 ff. Of the demon 479. As regards probabilism 121.

Postulancy: To be sent before novitiate 262 bis, 273.

Power: Ordinary, delegated 241, 705 bis. Dominative 600, 705 bis. Of jurisdiction 600, 705 bis. Economic 705 bis.

Precedence: Sign of honor 269† ter.

Precept: What it is, distinction from law, cessation 166, 171, 199, 1091. Force of obliging 166. To be omitted because of scandal 436. Precepts of the Decalogue: First 450, Second 526, Third 639, Fourth 662, Fifth 708, Sixth and Ninth 762, Seventh and Tenth 832, Eighth 1479. Precepts of the Church, whether to be believed 364. First and Second 1548, 1549. Third and Fourth 1552. Fifth and Sixth 1571. Bishops and regulars as regards dispensation 268, 281.

Precipitation: What it is, what kind of sin 326, 346.

Spoils: Whether licit in war 756.

Preaching: Approbation of the bishop 245. Matter ibid. As regards Regulars 276, 245 bis. Pastors 239 ff. Bishops 212.

Regular Prelates: As regards interpretation of privileges 271. Choir 109. Dispensations 281. Confessions of subjects 782, 790.

Prescription: What it is 908. Causes 909. Acquisition of ownership 910. Requisites 911. Who can prescribe 912. What things can be prescribed 913, 914. Against whom 915, 924. Possession 916 ff. Title 919 ff. Time 921 ff. Interruption 923. Suspension 924. Good faith 925 ff.

Presumption: What it is 145, 204. Of law and from law 204. Of the present, of the future 46. Whether a law and sentence founded on presumption oblige 204, 205. In doubt 145. As regards fact 167. As regards delict 149. Presumed dispensation 240.

Presumption of Novelties: What it is, what kind of sin 322.

Presumption of Self: What it is, what kind of sin 322, 348, 376. Smallness of matter 377. To sin under hope of pardon, from facility of confession 379, 370.

Precarium: What it is 1070.

Prayers: As regards the voluntary 61.

Presbyterate: What it is 875, 876. Major, sacred, hierarchical order 875. Distinct from the episcopate 878. Sacrament 880.

Priests: Emigrating to America, or seeking Rome 245. To serve the Church, teach children the catechism, hear confessions, celebrate Mass, depart from the diocese, preach 245. Celibacy 97. Circumstance of the presbyterate to be declared in confession 710.

Greek Priests: Use of marriage before celebration of Mass 603.

Price: What it is 1126. How many kinds 1140. Variation 1141. What kind is to be observed in various cases of sale and purchase 1142 ff.

First Fruits: Obligation 463 d.

Prince: Authority from God 706.

Principle: Reflex 11, 141.

Privilege: What it is 249. How many kinds 250, 257. Odious 257. Grace given, to be given 251, 254, 255. Who can grant it and to whom 252 ff. Interpretation 256, 257, 271. Communication 270. Use 259. Cessation 255, 258. Pilgrims 253. Clerics 260. Bishops 261 ff. Regulars 270 ff. Of the Canon 260, 261, 1168, 1182. Of the forum 260, 980. Revocation by the Constitution Apostolicae Sedis 1248. Of private oratory 644. Of creditors 1437. Pauline 979, 980.

Probabiliorism: What it is 112. Whether to be approved 119.

Probabilism: Origin 2. St. Alphonsus ibid. As regards objective truth of a thing 116, 117, 120. Things necessary for salvation, sacraments, physicians, judges, advocates, where damage to others or a graver evil follows 18, 38, 117, 348. As regards subjective honesty of action 118 ff., 156, 157. Oath 556. Sacramental seal 834. Equiprobabilism 131 ff.

Probability: What it is 111. Probable, more probable, most probable, slightly probable, doubtfully probable opinion 112, 114, 115, 118, 119. Much, slightly, equally more probable 131 ff. Speculative, practical 113, 123, 127. Intrinsic, extrinsic 112, 122, 125, 126. Of law, of fact 143. Opposition of probable and more probable 112, 119, 135. Opposed probabilities 128. As regards compensation 1478. As regards jurisdiction 771.

Proof: Of free state 991. Proofs in judgment 8.

Process: Of causes 6, 7. Accusatory, inquisitorial 8 ff. In matrimonial causes 7, 1034.

Procuration: What it is, to be furnished to the Bishop 209.

Procurators: Who they are 32. Mandataries 1112. Qualities, obligations 41, 42. Stipend 43.

Betrayal: What it is, what kind of sin 324.

Production of a Thing: What it is 901. Acquisition of ownership 901.

Profession of Faith: By whom to be made 351, 369.

Religious Profession: What it is 276. Requisites 276. Forced 204. Protest as regards its nullity 278. In the article of death 277. Impediment of marriage 1015. Its dissolution 979.

Profusion: Excessive 348.

Mixed Use: Of foods 1607, 1626. When and whom it obliges ibid.

Promise: What it is 983, 984. Gratuitous, onerous 987, 989. Acceptance 985, 986. Obligation 987, 989, 990, 996. Effect 988. What if the promisee, the promisor dies first 991. Cessation 992. What civil law says concerning it 993. Of sale 993, 1129. Of marriage 993, 919, 920. Made to God 570.

Condemned Propositions: To teach, defend 368, 1178. Of the Modernists, Appendix XXIV.

Purpose: What it is 20, 23, 694, 984. It differs from promise, from vow 572, 984. How many kinds 694. Firm, efficacious, universal 694. Whether necessary in confession, and what kind 694.

Property: What it is 838.

Apostolic Protonotaries: Privileges 269 bis.

Providence: What it is 346.

Broker: What it is 1112. Sale 1169. Buying below or above the designated price 1170. Buying a thing for himself and then selling it 1171. Accepting gifts from the seller 1172.

Prudence: Nature, acts, integral, subjective, potential parts 346. Rule of morals 113, 119, 124. Precept 346. Sin 346. Prudence of the flesh 346. Imprudence 346.

Itching: To be driven away 481.

Psalms: Gradual 129.

Psychopathology: Or Psychiatry, what it is 11†.

Puberes: Impuberes 994.

Public: What it is 1503.

Public Honesty: What it is 1014. Whence it arises 1514. Whether adultery arises therefrom 797. Impediment of marriage 1014.

Modesty: What it is 349, 781. To be defended with arms 729, 730, 734, 735.

Children: As regards ecclesiastical laws 195. Confession 1553. First Communion 195, 1570 bis, 560. Ignorance of pollution 110. Damage inflicted 683.

Purificator: Necessity 643, 644.

Pusillanimity: What it is, what kind of sin 322, 344, 348.

Q

Quasi-Contract: What it is, how many kinds 1118 ff.

Quasi-Delict: What it is 1357.

Quasi-Domicile: How acquired 199.

Funeral Fourth: What it is, to whom it is owed 1153 ff.

R

Rancor: What it is, what kind of sin 346.

Abduction: What it is, how many kinds 792. What kind of sin 792. Impediment of marriage 1024. Of betrothal 1025. Excommunication 1212.

Ratihabition: What it is 1117. Restitution 1400.

Reason: Part of prudence 346. Conscience to be rendered 301.

Reconciliation: Of a church 641.

Receiver: Who he is 1412. Restitution 1412.

Relapsers: Who they are, absolution 809.

Reclusion: Penalty 227 bis.

Rectitude: Of reason 69, 70, 75. Of human acts ibid.

Reduction: Of donation 1014. Who can demand it 1007, 1014.

Referendary: Who he is 32. Qualities, obligations 44, 45.

Regicide: 706.

Regimen: Matrimonial 677.

Rule of Morals: Evolution and changes 2.

Regulars: State 248. Approbation ibid. Obligation of perfection 249. Rules 250 ff. Dispersed 251. Pastors, bishops 252. Apostates, fugitives 253. Ejected, dismissed, secularized 254. Divine Office 104, 105, 107, 108, 109, 112, 124. Divine vocation 255 ff. Novitiate 261 ff. Disposition of goods 274. Transfer to another order 266. Profession 276 ff. Simple, solemn vows 248. Nullity of profession 278. Ejection 279. Solemn, simple vow of poverty 280 ff. Grave matter 287. Peculium 288. Alms to be distributed 289. Deposit 290. Solemn, simple vow of chastity 291 ff., 301. Gravity of sins 392. Enclosure 294, 1190. Departure from the monastery 295. Dismissal of habit 296. Solemn, simple vow of obedience 297 ff. Privileges 270 ff. Communication 270. Interpretation 271. Exemption 272. In mission places ibid. Recourse to the Bishop for favors ibid. Confession 274, 710, 782 ff. Orders 275, 894, 906, 907, 913, 914, 1223 ff. Baptism 420. Censures and irregularities 177, 278, 1093, 1101, 1197, 1203, 1247. Burial 279, 1550 ff. Indulgences 281. Those writing books 1312. Books against the religious state 1308.

Reincidence: What it is, when it is had 1101.

Report: To be transmitted by Bishops to the Sacred Congregation 214. To be transmitted by Religious to the Sacred Congregation 303 bis.

Religion: Nature, acts 450, 459. Annexed to justice 447. Opposite acts 464. Precepts of the Decalogue 708. Entrance into Religion as regards betrothal 937; simony 1193; excommunication 1214. Vow as regards marriage 990, 991. Obligation of the Constitutions of Religious, Appendix VII. Testimonial letters of Ordinaries for those to be admitted into Religion, Appendix VIII. On affiliation to Religious Institutes, Appendix IX. Interruption of studies, Appendix VII.

Relics: Cult 460, 463. Theft 463. Extraction 1198.

Renewal: Eschatological 368.

Renunciation: Of privileges 258; inheritance 1051; benefices 192. Of goods as regards novices 274.

Repetition of What Was Paid Unduly: When 1124. As regards loan 1107.

Reprisals: Whether licit, in war 756.

Representation: As regards successions 1040.

Thing: Intact, not intact 255. Goods 866. Lost things 890 ff.

Rescission: What it is 966. Force, effect ibid. Rescindibility 223.

Rescript: What it is 283. Form 283. Subreption, obreption 283. Validity, invalidity 284. Things to be furnished in execution, by a delegate 285. Clauses to be observed 286.

Reservation: What it is 794. Who can reserve cases 795. Which cases are reserved 795. What conditions 796. Ignorance in the confessor 49. In the penitent 796. Who can absolve, and when 797. Faculty of Cardinals 797. As regards Regulars and their household members 274. Clementine cases for Regulars 795. Absolution in the article of death 799. With an impediment standing 800, 802. Occult cases 801. Doubtful cases 796, 803. Sin in confidence of license 804. Extension of a granted faculty 805. Null and sacrilegious confession 806. Of vows 619, 620. Of benefices 188.

Resignation: What it is 192, 192 bis.

Republic: President as regards making laws 183.

Restitution: What it is 1319. In integrum 924, 950. Whence the obligation arises 1320 ff. From goods of diverse order 1324. By an incapable person 1326. By beneficiaries 871. By confessors 1416. Of goods as regards children of a family and wives 667, 677, 678. From unjust acceptance 1327 ff. From another's thing 1331 ff. From the fact that one is enriched 1356. From unjust damage-causing 1357 ff. From contract 1387 ff. From law and sentence of the judge 1391 ff. From unjust cooperation 1395 ff. Because of simony 522 ff., 1416, 828, 829. Of reputation 1506 ff. Of honor 1517. To whom 1420 ff. How much 1424 ff. In what order 1429 ff., 1427 ff. How 1447 ff. When 1455 ff. Excusing causes 1459 ff. Occult compensation 1471 ff.

Mental Restriction: Whether licit 1524 ff. As regards oath 557.

Repurchase: Conventional 1154.

Retro-sale: What it is, liceity 1154 ff. At the judgment of the seller 1154; of the buyer 1155; of both 1156.

Accused: Who he is 71. Condemnation in doubt 143. To confess crime 72 ff. Defense 79 ff. Flight 82 ff. Appeal 86. Restitution 1321, 88. Manner of acting of the confessor 87. Killing 719 ff. Burial 1160.

Rites: Chinese, Malabar 368. Ruthenian 369. Stole fees 512. As regards the Eucharist 505. Not to be changed ibid.

Quarrels: What they are, what kind of sin 342, 383, 751.

Rosmini: Condemned propositions 368.

Sacred Rota: Competence 7, 14 bis. Manner of proceeding ibid. Obligations of auditors and ministers ibid.

Rubrics: Whether preceptive 660. Sick priest 659.

Ruthenians: Celibacy 97. Transfer to the Latin rite 377. Baptism 431. Communion 505. Confession 766. Marriage 1028.

S

Priesthood: What it is 876 ff. Various defects in ordination 883 ff.

Sacrament: What it is 304. How many 305. Institution 306. Grace 307, 309, 310. Character 311. Reviviscence 308. Necessity 312. By what things they are completed 313. Matter 314. Form 315. Doubtful matter and form 317. Change of matter and form 319, 320, 321. Union of matter and form 322 ff. How words are to be pronounced 326. Repetition 327, 328. Repetition as regards celebration of Mass 329. Defects to be corrected 335, 336. Minister 337. Attention 338. Intention 359 ff. Conditional 345 ff. Probability in receiving or conferring sacraments 117, 348. Faith and probity of the minister 349 ff. Obligation of administering sacraments 360 ff. Sacraments to be denied to the unworthy 365 ff. Simulation 375, 376. Mode of conferring sacraments 377 ff. Subject 380. Requisites for validity 381 ff. For liceity 286 ff. To seek sacraments from an evil minister 388.

Sacred Scripture: Editions and versions 1304. Books concerning the inspiration of Sacred Scripture 1308.

Sacrifice: Nature, obligation 463 a. Division, of Mass 605 ff.

Sacrilege: What it is 493, 800. How many kinds 494. What kind of sin 495. Personal 496, 801. Local 497, 804. Real 498, 808. Species 499. Solemn, simple vow of chastity 500, 803. Merely internal sin 501. In a sacred place 94, 497, 502, 503, 805, 806, 807. To injure goods of clerics 504. To touch sacred vessels 506. To convert to profane use 505. To sin on a feast day 94, 507. One bound by vow sinning with one bound by vow 306, 802.

Secularized Persons: Their condition 254.

Savagery: What it is 393, 349†.

Salary: What it is 1206. Family salary 1206. Just 1206.

Sanation in the Root: What it is 1050.

Saints: Who they are, cult 461, 463.

Tailors: Buying cloth 1172. Retaining scraps 1317.

Sowing: What it is 904. Acquisition of ownership 904.

Satisfaction: Nature 72. Sacramental, obligation in the confessor and in the penitent 725 ff., 735 ff. Lighter 730. Under condition of relapse 731. Public 732. Prescribed work 733. Works of satisfaction 734. Fulfillment in mortal sin 740, 741. Delay 742. Commutation 743 ff. Because of injury 1287, 1319.

Scandal: What it is, how many kinds, what kind of sin 383, 424-428. Direct, indirect 425, 429, 430. Of the little ones, pharisaical 425, 431, 432. To counsel a lesser evil 433 ff. To permit and place occasion of sin 435 ff. Temporal goods to be relinquished 439 ff. Precepts to be omitted 445.

Schism: What it is, what kind of sin 385, 388. Jurisdiction of schismatics 772. Excommunication 1166. Heresies of schismatics 351 bis.

Schools: Church, parents 700 bis.

Scribe: Obligations 46, 52, 53.

Writing: Required in contracts 934, 936. Sacred Scripture 351 bis.

Scruples: What they are 158. As regards operation 159, 160. Fraternal correction 413. Causes, signs, remedies 161, 162, 163. Usefulness 165. Manner of acting of the confessor 164.

To Sculpt: On a feast day 653.

Secretary: Who he is 46. Qualities, obligations 52, 53.

Secret: What it is, how many kinds, obligation 1536 ff. Of confession 831 ff.

Sects: Excommunication 1186. Burial 1158, 1161. Condemned books 1308.

Sedition: What it is, what kind of sin 342, 383, 706, 751.

Half-Witted: As regards the Eucharist 565.

Seminary: Care 210. Studies ibid. Newspapers ibid. Those dismissed ibid.

Senators: As regards making laws 183; observing them 198; election, offices 705.

Old Persons: As regards fasting 1617†. As regards marriage 994, 995, 1053, Appendix XXI.

Sensuality: What it is 781.

Sentence: Of a judge 5 ff. Passing into res judicata 204. Founded on civil fault 205.

Sepulcher: Family, hereditary 1150. Canonical erection 1150, 1151.

Burial: Ecclesiastical 1149. Choice 1150. Funeral 1151 ff. Emoluments 1153 ff. As regards excommunication 1119. Interdict 1144. To whom to be denied 1156 ff. Suicides, duellists 1157. Sectarians, heretics 1158, 1161, 1207. Excommunicated persons 1159, 1161, 1242. Bodies subjected to cremation 1159. Public sinners 1160.

Sequestration: What it is 1079. Of ecclesiastical goods 1174.

Speech: Base speech 776 ff.

Servants of God: Who they are, cult, causes 461-463.

Servitude: What it is, how many kinds 850. Real 851 ff. Of urban, rural estates 850. Personal 860, 861. Slave 692. Trade in Black persons 862, 863. Impediment of marriage 1022. Irregularity 1333.

Sacramental Seal: What it is 831. Obligation 831, 832. To be kept even from fear of death 63. Even after the death of the penitent 835. Smallness of matter 833. Probability 834. Who are bound to the seal 837 ff. Object 844 ff.

Signature: Apostolic 14 bis.

Simony: What it is 850. How many kinds 509. Confidential 509. What kind of sin 510. To give principally a temporal thing for a spiritual thing 511. To perform sacred functions for gaining a stipend 513. To pledge a Mass in play 513. Stipend above the tax for Mass 514. One serving a bishop, expecting something spiritual 515. To confer a benefice because of carnal affection 516. To hand over a temporal thing for omission of a spiritual thing 517. To give and receive something because of entrance into religion 518. To redeem oneself from unjust vexation 519. Of ecclesiastical law 520. Penalties 521. Excommunication 521, 1191-1193. Restitution to be made 522 ff.

Simulation: What it is, how many kinds 1534. In sacraments 373.

Syndicalism: As regards priests in Italy, Appendix IV.

Sobriety: What it is 332, 349.

Society: Contract, what it is 1221. How many kinds 1234. Universal, particular 1235. Whether licit 1222. Gain and loss proportioned 1223 ff. Obligation of associates in solidum 1236. Administration 1228 ff. Between spouses 677, 1237. Between brothers 1238. Triple contract 1239 ff. Communion of goods 1241 ff.

Society of Jesus: Probabilism 2.

Sodomy: What it is, how many kinds, what kind of sin 827, 828, 831. Pollution in the mouth 829. Agent, patient 830. As regards spouses 1059.

Solemnity: Of acts 223; contracts 996; testaments 1026 ff.; marriage 976, 988, 991, 1026. As regards absolution from censures 1105.

Solertia: What it is 346.

Solidarity: Solidary obligation 978. Restitution in solidum 1425 ff.

Solicitation: Circumstance 430. Of the confessor 1210, 1251 ff.

Solicitude: Of temporal things, of future things 346.

Payment: What it is 966. Of what was not owed 1107, 1118, 1124, 1125.

Somnambulism: What it is, whether licit 485.

Lots: When licit 476. Condemned books 1308.

Spadones: Who they are, pollution 812.

Specification: What it is 906. Acquisition of ownership 906.

Hope: What it is 375. Material, formal object 375. Necessity 381. Sins 376 ff.

Spiritism: Illiceity 469, 471, 485.

Spiritual: What it is, how many kinds 508.

Betrothals: What they are 919. Public writing 919. Feigned 920. Through fraud 921. Through fear 922. With an abducted woman 1025. Impuberes 923. Those under seven years 924. Those having a diriment impediment 925. Obligation 926 ff. Impeding, diriment impediment 989, 991, 1014, 927. Dissolution 929 ff. As regards kisses and embraces 946, 947.

Wager: What it is 1243. Whether licit 1244. Concerning election of the Supreme Pontiff 1245.

Spontaneous: What it is 8.

Innkeepers: As regards deposited things 1076, 1076.

Moral Statistics: What it is 11.

State: What it is. Civil, Religious 223, 248. Of goods 847.

Sterility: What it is 995.

Stipend: What it is 508, 512. Of sacred functions 508 ff.

Stipulation: What it is 933. Others 933.

Studies: In seminaries, in colleges, their ordering 700 bis. Interruption, Appendix XVI.

Studiousness: What it is 349†.

Noise: Judicial 658.

Stuprum: What it is, what kind of sin 790. If a virgin consents 790, 791. Damage to be repaired 1376.

Style: What it is 189. Of the Curia, local 189.

Subdiaconate: What it is 875, 876. Whether a sacred, major order 875. Sacrament 880. Celibacy 97. Divine Office 104, 105. Simple cleric taking the place of subdeacon 876.

Jeering: What it is 1514 ff.

Substitution: What it is, how many kinds 1024. Obligation 1033.

Succession: From testament 1038 ff., 1040. Ab intestato 1047. By heads, by stocks 1040. Of descendants, ascendants, spouse, collaterals 1047.

Successor: Who is so called 917.

Suffrage: Obligation, restitution 705, 1410.

Suicide: Illiceity, malice 710 ff. As regards burial 1157. Condemned books 1368.

Surface: What it is 842 bis.

Pride: What it is, daughters, what kind of sin 321, 322, 449.

Superior: Power of making laws 181; of dispensing 238, 241. Damages to be repaired 683. Ecclesiastical, civil, obligations 414, 415, 703, 705. Knowledge of confession for governance 859. Right of knowing truth 1535, 1543. Presumption favors him 146. Regular Superior, whether he can dispense in some things 246; in irregularities 278; in oaths and vows 280; in ecclesiastical precepts 281. Whether he can bless sacred vestments 273. Whether he can reserve cases 795. One denying the faculty of absolving from reserved cases 274, 798. Whether he can hear confessions of subjects 790.

Superstition: What it is, what kind of sin 464, 465. Species 466. Condemned books 1308.

Deaf-Mutes: As regards contracts 952. As regards sacraments 385.

Suspension: What it is 1124. How many kinds 1127. From informed conscience 1125. From pontificalia 1130, 1131. Deposition, degradation 1132. Cessation 1126. Violation 1128, 1129. Reserved, non-reserved suspensions 1220 ff. As regards the Divine Office 104.

Suspicion: What it is, rash 1480. What kind of sin 1483. Those suspected concerning faith 351.

Whispering: What it is, what kind of sin 328.

Creed: To be believed 362.

Synderesis: What it is 96.

Synesis: What it is 346.

Synnichius: Author of rigorism 2.

T

Touches: Base touches 780 ff., 796, 807, 826. Of spouses 1079, 1082.

Tax: Innocentian 520. For worship in France ibid.

Telephone: As regards Religious 294. As regards Confession 748.

Temperance: Nature, integral, subjective, potential parts, opposite vices 349.

Temples: Of heretics and unbelievers, to enter 370.

Time: As regards sacrilege 507; prescription 921 ff.; orders 906, 907; marriage 988, 994.

Temptation: When sin is committed 13. Positive, negative resistance 58, 295, 296, 297, 821.

Temptation of God: What it is 487. How many kinds 488. What kind of sin 489. Judgments of God 490. To seek a miracle 491. To offer oneself to martyrdom 492.

Tertiaries: Privileges 270. Third Orders 248 bis.

Testament: What it is 1024. How many kinds 1026. Conditions 1027. Witnesses 1028. Legal forms 1029 ff., 1033. Probable 128. Under condition, and for a day 1032. Revocation 1034 ff. Capacity of testators 1037. Beneficiaries 870. Capacity of heirs 1038, 1045. Necessary, legitimate, voluntary heirs 1040, 1042, 1047. Goods of the testator 1041. Legitimate portion owed to necessary heirs 673, 1041 ff. Disinheritance 672, 1046. Succession ab intestato 1040. Portion owed to legitimate heirs 1047. Lying inheritance 1048. Right of accretion 1019. Opening of inheritance 1050. Acceptance of inheritance 1051. Benefit of inventory 1051. Rights and obligations of heirs 1052, 1055. Testamentary executor 1053 ff. Legacies 1056 ff. Commutation of legacies 1066 ff. Division among children 1069.

Witness: Who he is 64, 66. Obligation 65, 68, 70. Interrogation 67. Reparation of damages 65, 70. Of the seventh hand 7.

Theaters: To build 444. To enter 779. Cinematography 444.

Moral Theology: What it is 1. Distinction from Moral Philosophy, from Ascetics, from Mystics, from Canon Law ibid. Changes 2. Division 3. Method 4. Authority of theologians 122, 123, 125, 126. Illustrious Moral Theologians 2. Fundamental, General, Special 3. Usefulness, necessity of Moral Theology, Appendix I.

Treasure: What it is 889. Ownership 889.

St. Thomas: Study of his doctrine, Appendix IX.

Thomists: Probabiliorists 2. Oath of following the doctrine of St. Thomas 136 bis.

Timidity: What it is, what kind of sin 348.

Fear: Servile, filial, necessity 376. Cf. Fear.

Title: What it is, how many kinds as required for prescription 919, 926. Of ordination 912.

Tonsure: What it is 102. Obligation as regards clerics 100, 101, 103. First Tonsure 879.

Torpor: What it is, what kind of sin 344.

Tradition: What it is 935. Effect 935. Necessity 935. As regards contracts 942.

Transaction: What it is 1283. Who can make a transaction 1283. Over what matter 1283, 1284. Force and effect 1283.

Transgression: As regards justice 347.

Passage: Through another's field 852, 853.

Taxes: Obligation 232 ff. Those not paying 1323.

Tridentine: Obligation 169. Excommunications 1202, 1211 ff. Suspensions 1229 ff. Interdicts 1243 ff. Faculty granted to bishops 1249.

Sadness: What it is 17. Concerning a good performed 344, 392. Concerning another's good 327. Against the law 208.

Swelling of Mind: What it is, what kind of sin 342.

Tutelage: What it is 1120. Difference of tutor and curator 684. Who designate a tutor 685. Who can be tutors 685. Offices 401, 686 ff. Contracts 687, 654. Validity of acts 690. Obligations of a minor 689. Cessation of tutelage 691.

Tutiorism: What it is 112. Origin 2. Safe opinion 112. Safer 112. Whether a necessary rule of morals 113, 114, 116, 117, 118, 119, 151.

Tyrant: By law, by fact 185. Power of making laws 185, 187. Obedience owed to him 686, 187. To kill him 706.

U

Union of a Thing: What it is 902. Acquisition of ownership 902.

Usucaption: What it is 908 ff.

Usufruct: What it is 843. How many kinds 845. Rights 846. Burdens 847. Of a field, forest, flock 847. Acquisition 848. Cessation 849. Of goods of children of a family 667, 670; of wives 677.

Usury: What it is 1086, 1095, 1153. How many kinds 1087. Illiceity 1088. Restitution 1089. What in case of doubt 1090. If it was paid from fear 1091. What concerning an antidoral donation 1092. Concerning the obligation of not asking back a loan except after much time 1093.

Usurpation: What it is 1174. Of ecclesiastical goods 1174, 1175, 1202.

Use: What it is 26, 23. Its distinction from election 23. Active, passive 23, 24. Species of ownership 840. Rights, obligations of the user 841.

Wife: Obligations 674 ff. Paternal power 667. Dotal, extradotal, common goods, goods of the husband 677. Contract 678, 679, 953. Almsgiving 401. Theft 1304. As regards vows of children 607, 608. Damages to be repaired 683. Married man sinning with a married woman 306.

V

Wanderer: Who he is 199. Baptism 422. Marriage 1028.

Vain Glory: Capital vice 221 ff., 343.

Vain Observance: What it is 478. How many kinds 479. What kind of sin 480. Various cases 481. Experiment in doubt 482. Magic 483. Malefice 484. Magnetism, Spiritism 485.

Vain Usurpation of the Most Holy Name of God: What it is 527. What kind of sin 528. Of the name of the Saints 529. Of the demon 530.

Sacred Vessels: To touch 506. To convert to profane use 505. Matter 645. Execrated 642.

Vasectomy: Illiceity 714 bis.

Carriers: As regards deposits of things 1075, 1076.

Hunting: Ownership of animals 894 ff. Prohibitive laws 899. Forbidden to clerics 175.

Sale: What it is 1126. In bulk 1128. To whom ownership, danger, advantage of the thing pertain 1127, 1128. Earnest money 980, 1129. Promise of sale 993, 1129. Sale of a thing already sold to another 1130. Of incorporeal rights, census 1188 ff. Of another's thing 1137, 1339 ff. Of spiritual things 508. Of evil things 443. Seller foreseeing abuse of the thing 443. Obligations of seller and buyer 1131. Rescission of sale by reason of price 1132; by reason of the thing 1133. Defects of the thing to be manifested 1134. Damages following from defect of the thing 1135. Destruction of the thing 1136. Eviction 1137, 1139. Who can sell, buy 1138. What things can be sold 1139. What price is, how many kinds, what kind is to be observed in various cases 1126, 1040 ff. Retro-sale 1154 ff. Mohatra 1158. Sale by auction 1159 ff. Monopoly 1165 ff. Sale through brokers 1169 ff. Prohibited on feast days 657.

Venerables: Who they are, cult 461-463.

Pardon: To be sought 400.

To Beat: Someone, insofar as illicit 725.

Shamefastness: What it is 345.

Truth: Annexed to justice 347. What it is 1525, 1526.

Vespers: On Holy Saturday 115. In Lent 156.

Vestments: Cf. Habit. As regards profession of faith 369. To convert sacred vestments to profane use 505. Sacred vestments as regards celebration of Mass 651, 652. As regards sacraments to be administered 379.

Old Testament: Laws 180.

Vexation: What it is 519. To redeem vexation with a spiritual or temporal thing ibid.

Banners: Masonic, not blessed 370.

Viaticum: Cf. Eucharist. By interrupting Mass 658. As regards interdict 1140. Regulars administering 1197.

Vicar Capitular: Who he is 227. Power 227, 264. Mass for the people 227, 238.

Vicar General: Power 215.

Vicars of Pastors: Obligations 243. Residence 244. Mass for the people 248. Power 244.

Vindication: What it is 393. Annexed to justice 447.

Vengeance: By private, public authority 347, 493.

Violence: What it is 8, 64. What kind of sin 66, 324. Whether the will can suffer violence 64. Whether it causes involuntariness 65, 66.

Divining Rod: What it is and whether licit 477.

Virginity: What it is 767, 768. Stuprum 790, 791. Reserved vow 619. Vow as regards marriage 990, 991.

Virtues: Theological 2, 445. Moral 2, 445. Cardinal 445.

Force: Cf. Fear. As regards marriage 1213. As regards religious state 1214.

Visitation: Whether a bishop can visit churches and monasteries of Regulars 272. Of the diocese 209.

Life: Preservation of one's own life, of another's, by ordinary, extraordinary means 385, 715 ff. Ownership of life 858, 859.

Vital: Who 663.

Life Annuity: What it is 1188. Whether licit 1194. Whether it runs divisibly 1201.

Those to Be Avoided: Who they are 1108.

Capital Vices: Which they are 320. Pride, daughters 321, 322. Avarice, daughters 323, 324. Lust, daughters 325, 326. Envy, daughters 327, 328. Gluttony, daughters 329 ff. Drunkenness 322 ff. Anger, daughters 341, 342. Acedia, daughters 343, 344.

Vocation: Divine 246, 255 ff., Appendix I.

Volition: Simple 19.

Willed: What it is 8.

Voluntary: What it is 8, 9. How many kinds 8. Difference from spontaneous and free 8. As regards substance and mode 7, 8. Object 8, 9. Concerning an unknown thing 9. Indeterminate 9. Impossible 9, 10, 19. Incompossible 18, 19. How it proceeds from the will 8, 9, 13, 13. Elicitively, commandingly 15 ff. Perfect and imperfect, absolute and velleity, simply and in a certain respect, complete and incomplete 29, 30, 31, 32, 33. Direct and indirect 34. In itself and in cause 34 ff. Positive and negative 34. Actual, virtual, habitual, interpretative, expressed, tacit, presumed 41 ff.

Will: What it is 7. Liberty 12. End of means ibid., 18. Simple volition 19, 16. Dominion and command of the will 24, 58, 64. Predominant 21, 22. Cf. Violence.

Vomiting: Whether licit, what kind of sin 330.

Vow: What it is 570. How many kinds 571. Requisites 572, 578. What kind of will is required 573, 574. From error 575. From fear 576. Doubt 577. Possible matter 578. Of a better good 580. Of a prescribed thing 581. Of a good impeding a greater good 582. Of an evil thing 583. From an evil end 581. Obligation 584-587. Another's 588, 589. Real, personal 589, 591. Conditional 590. At a certain time 591, 595. Interpretation 592, 593. Delay 595. As regards clerical celibacy 98, 98. As regards betrothal 938 ff. As regards marriage 990 ff., 1015. Violation 596. Sacrilege 500, 501. Satisfaction 215. Cessation from within 597. Change of the thing 598. Cessation from without, irritation 590. Whence it arises 599, 600, 601, 608. Direct irritation 600. Indirect 601. Superior 602 ff., 613. Father 606. Mother 607, 608. Prelate of religious 604, 605. Spouse 609 ff. Master 612. Dispensation 614. Who can dispense, and with whom 615, 616, 631. Power of bishops 269, 991, 992. Of Regulars 289, 991, 992. Just causes of dispensing 617. Vows for the benefit of neighbor 618. Reserved 618, 619, 620. Impediment of marriage 990, 1015. Commutation 621. Who can commute 622-624. Just cause for commuting 635, 626. Force of commutation 627-630.



Z

Zeal: What it is 327.

Fr. A. Lepidi, O.P., Master of the Sacred Palace.


	Joseph Ceppetelli, Patriarch of Constantinople, Vicar General.



[End of Volume IV translation.]
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