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THE CASUIST

A Collection of Cases in Moral and Pastoral Theology

Volume I.

New York 
Joseph F. Wagner 
1906

THE present volume, made up chiefly of Cases that appeared in THE HOMILETIC MONTHLY, is issued in answer to the request of some of the subscribers to this magazine who have expressed their desire to possess these Cases in such form as to be easily accessible when reference to them is necessitated by the exigencies of daily missionary life.

Many, too, have been unable to secure copies of THE HOMILETIC MONTHLY containing these Cases, as the earlier volumes were soon out of print. Hence it is confidently believed that this volume will be welcomed by the friends and readers of THE HOMILETIC MONTHLY, and by priests on the mission in general.

The Cases are plain and practical, such as come into the sphere of activity of the priest whose duty brings him into intimate relations with souls, either as confessor, or adviser, or friend.

In fact, many of the Cases presented are original and were sent to the editor for solution by busy or perplexed missionaries. Others, taken from various periodicals, have been chosen for their practical value and to such Cases the author's name is appended.

The editor desires to express his gratitude to those who have helped in editing this collection, especially to one whose name is withheld owing to the modesty and humility of its owner.

p. 7THE CASUIST.

New Cases of Conscience of General Import, Discussed and Solved.
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Case I: Necessity of General Confession for a Convert Rebaptized Conditionally

p. 7Mr. N., a convert to the Catholic faith, was baptized, as a child, in the Lutheran Church. He is now 50 years of age. There exists reasonable doubt as to the validity of his baptism received in the Lutheran Church, and for this reason he is rebaptized, conditionally, on his reception into the Catholic Church. But now there arises this question: Must Mr. N. make a full confession of all the mortal sins he may have committed, since his baptism as a Lutheran? Or may he be excused from making a full confession, because since his first baptism is doubtful, the sins committed after it are materia dubia for confession, and therefore need not necessarily be confessed. Would it not be sufficient for Mr. N. to confess a few sins, after his baptism as a Catholic, and thus receive a valid absolution, indirect for all his sins committed since his first baptism? It will be a great hardship for Mr. N. to repeat the sins of half a century, and it seems unreasonable to subject him to this hardship, since he has only doubtfully contracted, in his first baptism, the obligation of confessing his sins. Moreover, Ballerini and other authors assert that it is not of strict necessity that converts should make a complete confession of their lives. Therefore we ask, may Mr. N. be excused, under the circumstances, from making a full confession of his whole life?

p. 8Answer.—Mr. N. will have to make a full confession of all his sins from the day of his baptism in the Lutheran Church. This may appear a hardship, nevertheless it is so ordained by the second and third plenary councils of Baltimore, and by repeated declarations of the Holy See.

Lehmkuhl treats of this matter at some length, and maintains that after the recent decisions of the Holy See, concerning this matter, there can remain no doubt about it. Many theologians were inclined to exempt converts from this obligation, when they were rebaptized sub conditione, on entering the Catholic Church, because since the validity of their Catholic baptism was doubtful, it remained also doubtful whether the sins committed before it were really remitted by sacramental absolution, or by the Catholic baptism. Hence these theologians thought that to such converts, if they confessed matter sufficient for absolution, although they made no general confession of their lives, absolution might be given conditionally, and that thus all their sins would be remitted indirectly, provided their first baptism in Protestantism was valid. And thus they tried to save the convert from the hardship of a life-confession on his entering the true Church.

But against all this reasoning of the theologians (cf. Ball. ad Gury, tom. II, 231, n. 4), the Holy See has expressly declared that converts who receive conditional baptism must confess all the mortal sins of their past lives, quoad speciem et numerum, and be absolved from them conditionally. The Holy See gave this decision in 1715, in the well known case of Charles Wippermann. And again, in 1868, when the bishops of England, through Cardinal Manning, asked the Holy See for a ruling on the question. The case of Charles Wippermann, of course, was a particular case laid before the Holy Office. But the intention of the Holy Office, in deciding it, was to pass a sentence and to give a decision, which might apply to all cases coming under this head, and which might be regarded in the future as the law on this matter; for the decree must be regarded as an authentic interpretation of the divine law by the Holy See, and not merely as a local law or as a disciplinary measure of the Church. The Church will not, and can not, prescribe anything as necessary matter for confession which is not so by divine law. In accordance therefore with the divine law, sins committed after a doubtfully valid baptism must be submitted to the power of the keys in the tribunal of Penance. This we learn from the positive declaration of the Church. Reason, likewise, confirms it. For, though one who is doubtfully baptized has not a certainty, but only a probability of receiving sacramental absolution of his sins, it does not follow that the obligation to confess them is only probable, and may be disregarded; for the duty of confessing and performing the penance received is for all more certain than that probability of receiving the effects of the Sacrament. Whether the penitent receives the sacramental effects of the absolution depends on the validity of his first baptism, so that doubt may be always entertained about it.

p. 9But the duty of confessing and doing the penance admits of no such doubt, since it is based upon grounds morally certain and sufficiently evident. If this were not so there would be an end of all human obligations. By baptism men come under the jurisdiction of the Church. This is the external rite by which men are admitted as members. But no one doubts that a man remains subject to the jurisdiction of a social body, into which he has been admitted by the acknowledged external rites, till that reception is proved to be invalid. All, therefore, who have been baptized, and who were desirous of receiving baptism validly, though there exist doubt about the validity, are subject to the jurisdiction of the Church and to her laws, and are bound to comply with the divine command of confessing their sins. In other words, the doubt about the baptism has this effect, that the baptism may be regarded as invalid in the sense that it ought to be repeated conditionally, lest the man risk his eternal salvation; but not in the sense that a doubtfully valid baptism impairs or wipes out all a man's obligations toward the laws and regulations of the Church, among which is the precept of confessing all one's mortal sins committed after baptism. (cf. Schieler, Theory and Practice of the Confessional, p. 190.)


Case II: Churching of Women After Illegitimate Childbirth

p. 11Bertha, an unmarried young woman, gives birth to an illegitimate child. Some months after its birth she brings it to the parish church to have it baptized. After its Baptism she requests the parish priest to church her. But he, already sorely troubled by the scandal the girl has brought on the parish, indignantly refuses to church her. In fact, he tells her the Church refuses to bless a woman after an illegitimate birth, that the churching of women is intended solely for decent legitimate mothers, and that to church her would be to transgress the command of Our Lord, about throwing pearls before swine. Some days afterwards, however, he began to think that perhaps he had been too severe, that perhaps he ought to have churched the unfortunate woman, that scolding her now could do no good, since the evil was done, and a bitter price already paid, and the unhappy girl was not likely to repeat her experience. He now asks whether he ought to have churched the woman, since she desired to be churched; or was it lawful for him to have refused her? Had she a strict right to the blessing, or was it within his discretion whether he would church her or not, or would it have been unlawful to church her?

ANSWER. The Roman Ritual has nothing to say regarding the churching of women after an illegitimate birth. There are three decrees of the Congregation of Rites concerning the churching of women after a legitimate birth, in Gardellini's collection. In 1631, the Congregation of Rites answered: “as to the blessing of women after childbirth, this is a parochial duty and pertains to the parish priest himself.” Again, when it was urged, in the same year, that the churching of women was not de praecepto, but only ad bene esse, and therefore might be performed by any priest, the Congregation of Rites answered that the churching of women belonged to the rights of the parish priest, exclusively. The same answer was given again in 1703. i

p. 12Since the Roman Ritual says nothing about the churching of women who have given birth to illegitimate offspring, and since nothing can be found in the decrees of the Roman Congregations concerning the same, we will consider the origin and nature of the ceremony of blessing women after childbirth. The rite has its origin in the prescription of the Old Law, concerning the purification of women after childbirth.

In the book of Leviticus, ch. 12, we read: "Neither shall she (a woman after childbirth) enter into the sanctuary until the days of her purification be fulfilled.... And when the days of her purification are expired, for a son or for a daughter, she shall bring to the door of the tabernacle of the testimony, a lamb of a year old for a holocaust, and a young pigeon or a turtle, for sin, and shall deliver them to the priest; who shall offer them before the Lord, and shall pray for her."

"It is evident from the words of the law," says O'Kane (Rubrics, ch. x.) "that it could not apply to the Blessed Virgin in whom there were none of the effects of ordinary childbirth, since not only in conceiving, but in giving birth to the divine Infant, she still remained a pure and perfect virgin. Yet we know from St. Luke that she did not avail herself of the exemption, but humbly complied with the requirements of the law. A desire of imitating the humility of the Blessed Virgin, induced the custom among Christian mothers of abstaining from entering the church for some time after childbirth. They then asked the blessing of the priest at the church door, and made their first visit one of thanksgiving to God for their safe delivery."

p. 13The Jewish rite was intended only for legitimate wives and mothers, united in lawful wedlock. From which we infer that it was the intention of the Church, from the beginning, to confer this rite only on lawfully married women, after legitimate childbirth. Moreover, if we consider where this blessing occurs in the Roman Ritual, namely, immediately after the Sacrament of Marriage, as if pertaining to the same matter, and not among the other blessings of the Ritual, we seem to gather that it was intended by the Church only for women who have given birth to legitimate children in lawful wedlock.

Wherefore Catalanus, in his Commentary on the Roman Ritual, de bened. mulier. n. 17, says:

“It remains that, at the end of this commentary concerning women to be purified after childbirth, we note also this: the blessing after childbirth is granted only to a woman who has given birth from marriage, and not to one who has given birth from fornication, especially from adultery, or from intercourse otherwise condemned. Thus the doctors commonly teach plainly, and it is also read as enacted in synods and Rituals.”

Baruffaldi, commenting on the Roman Ritual, is of the same opinion (ad Rit. Rom. comm. de bened. mulier. tit. 43, n. 18).

De Herdt also, in his work on the Liturgy, arrives at the same conclusion. He says: "Only those women who bring forth children in lawful wedlock, have a right to this blessing; so much so that women who beget children in adultery or fornication should not be permitted to receive this special blessing, but rather should be made to do public penance."

“Only women who have given birth from legitimate marriage have a right to this blessing; so that there cannot be admitted to it those women who have notoriously borne offspring from adultery or fornication; public penance should rather be imposed upon them.” (De Herdt, S. Liturg, juxta Rit. Rom. bened. mulier. n. 11.)

p. 14This question was proposed to the Congregation of the Council, on the 18th June, 1859. The Congregation returned the following answer:

“Women who have given birth from legitimate marriage alone have a right to the blessing after childbirth.”

As is evident from the text, the sacred Congregation speaks only of the right—jus—of legitimately married women, to this blessing. The Congregation says nothing as to the permissibility of giving the blessing to unmarried women, after an illegitimate childbirth. It is quite clear that an unmarried woman has no strict right or just claim to be churched, after giving birth to an illegitimate child. But the question is not one of right; the question is one of the lawfulness of churching women after an illegitimate birth, not whether the priest committed a sin or acted unjustly in refusing to church Bertha, but whether he would have committed a sin or transgressed the law of the Church, if he had churched her.

Although the Roman Ritual may have taken occasion to speak of the churching of women from the Sacrament of Matrimony, still it remains true that the Ritual makes no distinction between legitimate and illegitimate childbirth, but simply describes the ceremony of blessing a woman after childbirth. Indeed it may even be urged that a woman has more need of this blessing after an illegitimate birth, than has a woman after a legitimate birth. For the nature and purpose of the ceremony is to purify the woman after confinement, that she may be clean again to enter the sanctuary of the Lord. And certainly a woman who has brought forth a child unlawfully, has more need of being purified before entering the church, than the woman who has borne a legitimate child. And if the blessing were to be omitted in the case of a notoriously illegitimate childbirth on account of the scandal it would occasion, still exception should be made for the poor woman who has brought forth her child in secret, and who was led into sin by deception or human frailty. In some countries, as in Belgium, for instance, in the case of a notorious illegitimate birth, the mother may not be churched except by the archpriest or dean, in order to enable the archpriest or the dean to discover, if possible, the identity of the father of the child, in order to institute legal proceedings against him. In some dioceses in Ireland, women who have given birth to illegitimate children are prohibited from being churched; in other dioceses they are restricted. In the diocese of Cashel and Emly there is this statute, dating from 1782:

p. 15“No woman who has given birth outside marriage is to be purified before a month has elapsed; if she has given birth again and in the same manner, she is to be purified only after two months have elapsed; one giving birth outside marriage a third time is never to be purified.” (O'Kane, Rubrics, p. 214.)

To conclude. Women who give birth to illegitimate children have no strict right to be churched, according to the decree of the sacred Congregation of the Council, June 18, 1859.

Further than this there is no general law of the Church concerning the churching of women, except that it belongs to the rights of the parish priest. If, therefore, there exist no diocesan statute, prohibiting the churching of women after an illegitimate childbirth, the parish priest is at liberty to do whatever he judges best in any particular case.

In the case before us we are inclined to think that the pastor was too harsh with Bertha. The poor woman had evidently suffered a great deal already, and the blessing might have helped her to regain her self-respect. There is danger that she may go wrong altogether, now that she feels herself so dishonored and she has need of great kindness and forbearance to help her rehabilitate herself in the esteem of the community. She would seem to be worthy of praise, rather than of contumely for desiring to receive the blessing post partum, and in the majority of such unfortunate cases kindliness will produce better results than severity.


Case III: Low Mass on Holy Thursday

p. 17We were asked, last year, shortly before Holy Week, by the pastor of a small country parish, whether it would be lawful for him to say a low Mass on Holy Thursday for the accommodation of his people, when it was practically impossible for him to carry out any of the other ceremonies of Holy Thursday or to say the Mass of the presanctified on Good Friday, or to perform any of the sacred rites of Easter Saturday. His people, he said, could not attend any other church on that day on account of the distance, nor would they understand why he did not say Mass on Holy Thursday, even though he could not hold services on Good Friday or Holy Saturday. His people were very anxious to hear Mass on that day above all others, and to receive Holy Communion, as it was the august anniversary of the institution of the Blessed Sacrament, and he was very anxious to satisfy their desires, if it were at all lawful for him to do so.

Answer. Gasparri, tract. can. de Smo. Euch. n. 67, says: "The general principle that obtains in the Church to-day is, that Mass may be celebrated on any day in the year." “This discipline is in force today: namely, the general principle is that Mass can be celebrated on any day.” However, the Latin Rite excepts from this general rule, the three last days of Holy Week, viz., Holy Thursday, Good Friday and Holy Saturday. But even as regards these three days, there is a great difference between Holy Thursday and the other two days. Holy Thursday has its own proper Mass, and is not a "dies aliturgicus," Indeed, formerly, three Masses were celebrated on Holy Thursday; one for reconciling penitents to the Church, the other for the consecration of the oils, and a third one in memory of the institution of the Holy Eucharist. It is a very ancient custom in the Church, that the clergy abstain from saying Mass on Holy Thursday, and assist at this third Mass. And thus the custom was gradually introduced, that on Holy Thursday a solemn Mass was celebrated, and all low Masses were forbidden. This is now the general rule for the whole Church; private Masses, or low Masses, are prohibited on Holy Thursday. But this rule again is not so absolute that it suffers no exceptions. “Moreover, that private Masses are prohibited on Thursday of Holy Week is the general rule; it is not, however, so absolute that private Masses may never be celebrated on this day for the convenience of the faithful.” (Ibid. n. 75.)

p. 18Among the exceptions, now, that writers on the sacred liturgy enumerate, when it is lawful to say a low Mass on Holy Thursday, we find the very case as stated in the beginning of this article.

In the year 1821, the following "Dubium" was laid before the Congregation of Rites:

May the custom be tolerated that obtains in some parishes, especially in the country, of celebrating a low Mass on Holy Thursday, when the other sacred rites, prescribed to be performed on that day and on Good Friday, can not be carried out, owing to the lack of clergy; or is the custom to be abolished?

“Whether the custom prevailing in some parishes, especially rural ones, of having the pastor celebrate a LOW MASS on Thursday of the Lord’s Supper, although because of a lack of clerics the other prescribed ecclesiastical functions cannot be performed on that day and the following day, is to be tolerated; or rather is to be abolished?”

The Sacred Congregation of Rites made reply, on June 28, 1821, as follows:

"Yes (the custom may be tolerated of saying a low Mass on Holy Thursday, even when it is impossible to carry out any of the other ceremonies) with certain restrictions; namely, that the Ordinary of the diocese endeavor to have the sacred rites and ceremonies of Holy Thursday, Good Friday and Holy Saturday carried out according to the small Ritual of Benedict XIII. published in 1725, in all parishes where at least three or four clergy can be had; as regards other parishes, where there are no clergy, the Ordinary may permit for the accommodation of the people, that pastors, having first obtained permission each year, celebrate a low Mass on Holy Thursday, provided the low Mass be said at an earlier hour than the Mass in the cathedral or in the parent church."

p. 19“The same Sacred Congregation, after the matter had been diligently discussed and the consultor’s opinion heard, judged that the answer should be: Affirmative, and according to the intention. The intention is that the local Ordinaries, with regard to parishes in which three, or at least four, clerics can be had, should endeavor to have the sacred functions performed on Thursday and Friday and on Saturday of Holy Week, the form of the small Ritual issued by command of Benedict XIII of holy memory in the year 1725 being observed; but with regard to other parishes which lack clerics, they may grant, for the convenience of the people, that pastors (permission being requested every year) may celebrate a low Mass on Thursday of the Lord’s Supper before the conventual Mass begins in the cathedral or mother church. And the matter is referred to the Lord Secretary to confer with His Holiness.”

This reply of the Sacred Congregation of Rites was approved and confirmed by Pius VII., on July 31, 1821.

If we enquire farther, as to the reason of the present discipline of the Church, which forbids low Masses on Holy Thursday, we find that it is owing not to the liturgical quality of the day, because Holy Thursday has its own proper Mass, but to the reverence due to the most sublime mystery of the institution of the Holy Eucharist. This reverence is emphasized by the priests abstaining from celebrating the divine mysteries, and receiving Holy Communion, after the manner of the laity, from the hands of the bishop or parish priest, who says the Mass. For thus they recall more vividly the scene of the Last Supper, when the disciples received the body and blood of our divine Saviour under the species of bread and wine, from the hands of the Saviour Himself.

p. 20"For as our divine Saviour," says Benedict XIV., "first partook of the divine mysteries Himself, and then gave to His apostles, so it is becoming that the priest having first received the Holy Eucharist himself, should thereupon distribute it to the other clergy, who are attached to the church where the holy sacrifice is offered" (in Inst. 38).

Since, however, there are many small country churches, where it is impossible to carry out the other rites and ceremonies of Holy Week, Benedict XIII. had a small ritual* compiled for the use of poor parishes, which enables them to have very simple services on Holy Thursday and Good Friday and Holy Saturday. And this seems to have been the opinion of Benedict XIV., for when he was Archbishop of Bologna, he ordained “but if, apart from the PASTOR IN HIS OWN PARISH, any priest.... should have dared to celebrate Mass privately on Thursday, Friday, or Saturday of Holy Week, we shall punish him severely, etc.”

* Appeared in English under the title: "The Ceremonies of Holy Week in Churches with Only One Priest." (Wagner, New York.)

Again the Sacred Congregation of Rites was asked: “Whether on Thursday of the Lord’s Supper one private Mass, besides the solemn Mass, may be celebrated in a church (not in a private hospital chapel, but in a public church) for the sick,” answered on March 27, 1773: “at the discretion of the Bishop.”

Again the Sacred Congregation was asked: “Whether it is lawful on the aforesaid Thursday to sing Mass without the consecration of another host and without a procession.” The reply was: “Affirmative, according to the decree of Pope Pius VII, provided at least that the bishop’s permission has been obtained.” D'Annibale, III., 402. not. 20, remarks that in many places the bishop's permission is not asked.

p. 21Fr. Schneider, S.J., interprets the words of the Congregation of Rites in the decree of June 28, 1821, "paroeciae quae clericis destituuntur" in this wise: "By parishes without clergy are meant not only parish churches, but other churches that rank lower than parish churches, but which have a priest attached to them, chapels in hospitals, in prisons, churches or chapels of small convents, of men or women, if they be cloistered and have their own priest and have the permission to reserve the Blessed Sacrament." (Manuale Sacerdotum, p. 532.)

To this Gasparri (de S S mo. Eucharistia, vol. I. n. 81) adds that in practice, a low Mass without any other ceremony, on Holy Thursday, may be said in the chapels of nuns who are in no sense cloistered, if it be inconvenient for them to go to the parish church, v. g., Sisters of Charity.

To sum up, therefore, we say that in churches where there is only one priest, he is obliged to follow the small Ritual of Benedict XIII., if he wishes to hold services on the three last days of Holy Week. But if this is impossible, and he desires only to say a low Mass on Holy Thursday, and to consecrate only one host and to have no procession of the Blessed Sacrament, then he is, generally speaking, obliged to get his bishop's permission for this, each year.


Case IV: Legalization of an Illicit Union

p. 22Mr. X, a Catholic, left his lawful wife, some years ago, and took up with another woman. He had to promise this other woman that he would marry her as soon as his legitimate wife died. This was the only condition on which she would live with him. After sometime, Mr. X's lawful wife died, but he did not marry the woman with whom he was living. The woman kept urging him to get married, but he delayed for one reason or another, until finally he fell dangerously sick. He called in the priest, and before making his confession, he told him that he had never been married to the woman with whom he was living, that he had begun to live with her while his first wife was alive, and they had promised one another to get married as soon as the first wife should die, but had neglected to do so. After this much information, the priest suggested that as he was sick, he would marry them right away, with a dispensation, as the woman was a non-Catholic. The sick man then told the priest that such a course was impossible as the impedimentum impotentiae had existed in his case for the last few years, and in the opinion of several reliable physicians, his condition was permanent. He could not leave the woman, as every one thought they were husband and wife, and he did not have long to live. What could be done for them?

Answer. In the first place when Mr. X left his lawful wife, and went to live with another woman, under a mutual promise of marriage, in the event of the first wife's death, he was barred from ever marrying this second woman by the impedimentum criminis adulterii, which is a diriment impediment. If this were the only difficulty in the way of Mr. X's marriage to the second woman, the case would be very simple. All that would be required, would be a dispensation "super impedimento criminis adulterii" and then a marriage ceremony with the exchange of marriage vows. The woman being a non-Catholic, another dispensation would be required, namely "dispensatio super impedimento mixtae religionis." But in the mean time a new impediment to the marriage has arisen, viz., "impedimentum dirimens impotentiae." This impediment is created by the law of nature, and lies outside the jurisdiction of the Church. The Church has no power over it, and cannot therefore remove it. It stands, therefore, as an effectual bar to the contracting of this marriage. But could the Church not grant a "sanatio in radice"? We know that the Church does sometimes grant a sanatio in radice even when a diriment impediment juris naturae has arisen in the mean time. But the Church grants a sanatio in radice only when there was from the beginning a real marriage, which was invalid on account of a diriment impediment of the Church's own making.

p. 23In this event, there has been a mutuus consensus from the start, but this mutual consent has been prevented from producing its natural and legitimate result, viz., a valid marriage, by reason of an impediment that the Church herself, by her own legislation, has put in the way. The mutual consent of both parties to the marriage contract is supposed to be enduring at the time the sanatio in radice is granted. This original mutual consent is what the Church cures. And it is cured by the removal of the impediment which rendered it inoperative. As the impediment was of the Church's own making, she can remove it. In which case, the mutual consent of the parties to the marriage immediately goes into effect and creates a valid marriage. It is evident that if the mutual consent was rendered inoperative in the beginning by an impediment of the divine law, or the natural law, the Church, having no jurisdiction, could not remove such impediment, and therefore could not cure the original consent. It is evident also, that in the case of the original consent being ineffective or inoperative by reason of an ecclesiastical impediment, the consent can be rendered effective and operative, or in the technical language of the law, cured, by the removal of the impediment even though, in the meantime, a diriment impediment juris naturae, v. g. impotentiae, has arisen. For while this new impediment would act as an effectual bar to a new consent, it would not affect the consent that was given before it arose, and which consent is still enduring. In the case of Mr. X, if there had been a marriage ceremony performed between him and the second woman immediately after the death of his first wife, the marriage would have been invalid propter impedimentum criminis, but still it could have been cured in radice, by the removal of the impedimentum criminis, which is of ecclesiastical origin, supposing that the consent of both parties is still existing. And that consent is not vitiated, to use the language of the law, by the subsequent natural impediment. The only thing that prevented that consent originally from creating a valid marriage was the impedimentum criminis, and the only obstacle that bars its way at present is that same impediment of crime. The subsequent impediment of "impos" would be an effective bar to anew or renewed consent, rendering the same impossible by a law of nature, but would not affect a consent given before it arose. Mr. X, however, did not enter into a marriage contract with this second woman, and therefore there existed no marriage consent which might be cured. He desires now, for the first time, to elicit such consent. But now it is too late, for nature has intervened and rendered Mr. X incapable of entering into a marriage contract, and any consent that he gives now is, by the law of nature, invalid. Nothing can be done now to legalize, coram Deo et Ecclesia, Mr. X's marriage. What further steps should be taken by the priest, will depend on circumstances and the priest's good judgment. If Mr. X has but a short time to live and if, from the nature of his malady, there is no hope of his recovery, it might be best to leave him where he is, as from his statement there is no periculum peccandi to be feared. Under other circumstances, it would be advisable to remove him to a hospital


Case V: Saying Mass in Fermented Bread

p. 26


Applied correction from Woywod's opening insert: CASE V, page 29.—This case must be corrected in as far as the New Code, in Canons 816, 819 and 823, 2°, absolutely demands that the priest wherever he celebrates Holy Mass must use the kind of altar breads his respective rite prescribes (Can. 816) and use the language of his own rite (Can. 819) and though he may say Mass on an altar consecrated according to another rite whenever he cannot find a church of his own rite he may not say Mass with the antimensia of the Greeks. The antimensia of the Orientals are something like our corporals in the corners of which are deposited relics of the saints and they are used on altars that are not consecrated. In the Greek and other Oriental rites only one altar in each church is consecrated.



Titius, a priest of the Latin rite, while traveling in the Orient with some friends, who are lay persons, also of the Latin rite, has occasion to say Mass, now in a Greek church, now in a Latin church, and again in a church of some other Oriental rite, and to give Holy Communion to his friends. In whatever church he says Mass, he uses the kind of altar breads they give him, whether fermented or unfermented, and he gives his friends Holy Communion in the same kind. He claims that Leo XIII. abrogated the older discipline, which restricted a Latin priest to the use of unfermented bread in saying Mass, thus leaving a Latin priest free to say Mass in a Greek church "in fermentato," and a Greek priest to say Mass in a Latin church, "in azymo." Titius, on his return to America, had occasion to go to his mission-church on Sunday to say Mass for his people, but by some mischance, he forgot to take along any altar breads. The distance to the home church was too great to permit sending there for altar bread and as Titius was already accustomed to say Mass with fermented bread, he sent to one of the neighbors for a piece of bread and said Mass with it, because, he said, the prohibition to do so was only a law of Church discipline, which did not bind in the circumstances in which he found himself. On this occasion, he also gave Holy Communion to the faithful "in fermentato." What is to be thought of Titius' "modus agendi"?

Answer. In the Oriental Church, the Armenians and the Maronites use unfermented bread, or azym, for the Holy Sacrifice of the Mass; the Greeks, the Melchites, the Chaldeans, the Syrians and the Copts use fermented bread. The use of fermented bread by these several rites of the Oriental Church, dates back to the beginning of Christianity. The Latin Church uses only unfermented bread, or azym, although before the IX. or X. century, the use of fermented bread for the Holy Sacrifice of the Mass was not unknown in the Latin Church. The Council of Florence, in the decree for the union of the Greeks, allowed the Greeks to retain their ancient custom of consecrating in fermented bread, because there is no express command of Our Divine Lord to the contrary, viz., that the Holy Eucharist should be celebrated in azym. At the same time that the Council of Florence permitted the Greeks to continue to celebrate the Holy Eucharist in fermented bread, the Council issued a decree commanding both the Oriental and the Latin Church to adhere each to its respective rite in the celebration of the Holy Eucharist. This ruling of the Council of Florence (1440) was reaffirmed by St. Pius V. (1566) and later still by Benedict XIV. (1742).

p. 27Benedict XIV. says: "Since it was ordained by the General Council of Florence that each and every priest should celebrate the Holy Eucharist according to the rite of his Church, if the Latin Church, then in azym, if the Greek Church, then in fermented; and since it has been forbidden by the Roman Pontiffs, our predecessors, for a Latin priest to use the Greek rite, or a Greek priest the Latin rite, we do now strictly forbid, under pain of permanent suspension, Greek priests to celebrate Mass and other divine offices or to cause them to be celebrated according to the Latin rite, and Latin priests according to the Greek rite, under any pretext whatsoever of having obtained faculties from the Apostolic See or its legates, or even from the Grand Penitentiary, for Greeks to use the Latin rite or for Latins to use the Greek" (Const. "Etsi pastoralis," vi.).

This precept of the Church, commanding priests of different rites to conform to their own rite in all things pertaining to the celebration of the divine mysteries, has always been very strictly interpreted by the theologians. St. Alphonsus, vi., n. 204, maintains that it is the common teaching of theologians that a Latin priest would not be allowed to celebrate in fermented bread, even to give a dying person viaticum, neither would a Greek priest be allowed to celebrate in azym. The only case in which this would be lawful, would be to complete the Holy Sacrifice of the Mass.

p. 28But now there arises the question: Suppose a Latin priest is traveling through a country where the Greek rite prevails, how is he to say Mass? What rite shall he use? Is he at liberty to use the Greek rite, if it suits his convenience? Theologians do not agree as to what such a priest may do or must do under the circumstances. Some theologians think that the priest ought to observe the rite of the country through which he travels; thus a Latin priest ought to say Mass with fermented bread, if he be traveling through the country of the Greeks, and a Greek priest ought to say Mass with azym if he happened to be journeying through the country of the Latins (cf. Ledesma iv. p. 1).

Others, as St. Alphonsus, think that a priest on his travels may use either rite, according as it suits his convenience. And this view of the matter, the holy doctor calls communis et probabilissima (vi. n. 204). Others again think that a Latin priest, passing through a country of the Greek rite, ought to celebrate Mass in azym, if there be a Latin Church within reach; otherwise he may say Mass in fermented bread. Gasparri, de Euch. II. n. 805, thinks that it is never allowed for a Latin priest to say Mass with fermented bread: “The true opinion is that a Latin priest traveling through regions of the Greeks and celebrating in a Greek church, and a Greek priest traveling through regions of the Latins and celebrating in a Latin church, not only can, but also can—the Latin with fermented bread and the Greek with unleavened bread—offer the Eucharistic sacrifice. For this is inferred not obscurely from the pontifical constitutions that deal with this matter.”

p. 29We prefer to follow the opinion of those who maintain that a priest, on his travels, may say Mass either with azym or with fermented bread, if he says Mass in a church of another rite than his own, and there be no church of his own rite in the place, because the pontifical constitutions, issued in regard to this matter, apply only to priests having a domicile or permanent dwelling in a country of another rite. Thus v. g. Noldin S.J., de Euch. 106, b. says: “A priest on a journey can, in places where a church of his own rite is lacking, consecrate at will either in unleavened or in fermented bread. Nor does the cited Benedictine constitution stand in the way, since it deals only with those priests who have a domicile in a place of another rite.”

In answer, therefore, to the question whether Titius did right in saying Mass in a church of the Greek or Latin rite and using fermented or unfermented bread, as it suited his convenience, we would say that Titius ought to have gone to a church of the Latin rite, whenever it was possible to do so, and to have said Mass in azym. But whenever he found himself in a place where there was no church of his own rite, he was at liberty to say Mass in a Greek church and to use fermented or unfermented bread, whichever he preferred.

To the second question, namely, whether it was lawful to say Mass at his mission church, after his return from his travels, in fermented bread, because he had no azym, we answer it was unlawful. There is no theologian who would justify him in that. The precept to hear Mass on Sunday is less binding than the precept to says Mass in one's own rite, in one's own country. As we said above, not even to administer holy Viaticum, would this be allowed (cf. Lehmkuhl, II, n. 121, Gasparri, de Euch. n. 804).

St. Alphonsus, VI. n. 204, writes:

“It is asked, secondly: In a case of necessity, in order to provide Viaticum to a sick person, can a Latin priest consecrate in fermented bread? Mayor and Tanner answer affirmatively, because, as they say, the divine precept of receiving Viaticum ought to prevail over the human precept of celebrating in unleavened bread. But the common and more probable opinion, held by Navarra, Contensou, Tournely, Antoine, Suarez, Soto, Ledesma, Diana, Lacroix, Layman, Tamburini, and Bonacina, answers negatively.”

p. 30Regarding the Communion of the faithful of the different rites, the discipline to be followed now is contained in a decree of Leo XIII., 1893:

“To all the faithful of whatsoever rite, whether Latin or Oriental, living in places in which there is no church or priest of their own rite, the faculty is henceforth granted by the Holy See to receive Holy Communion, not only at the point of death and for fulfilling the Easter precept, but also at any time for devotion, according to the rite of the church existing in the aforesaid places, provided it is Catholic.”

A year later, in 1894, the same Pontiff, Leo XIII., extended this privilege to all the faithful who could not attend a church of their own rite, without serious inconvenience on account of the distance, of receiving Holy Communion in a church of another rite, in azym or fermented according to the rite of the church attended, provided said church be in communion with the Holy See. The lay people, therefore, who traveled with Titius in the Orient, ought to have gone to a Latin church for Holy Communion, if there was one in the place. Otherwise they might receive in any church, provided it were Catholic.


Case VI: Defrauding an Insurance Company: a Case of Restitution

p. 31A father wished to have his son who was not in very good physical condition, insured in his labor union, and fearing he would not be passed by the examining physician, sent another son to undergo the physician's examination, and a policy of several thousands of dollars was taken out. After paying premiums on this policy for several years, the father became worried about the honesty of his method of procuring the policy. He says that in his anxiety he went to a priest and told him the whole story of the policy and the priest told him it was all right. Recently the son died and the father applied for the money, but has received none as yet, and it is rumored that on account of the great number of recent labor troubles, the union in question will, in all likelihood, be unable to satisfy the claim. In case the union does settle the claim, either in whole or in part, will the father not have to forfeit all that he paid in for premiums, as he paid the premiums to perpetuate an evident fraud? And what responsibility rests on the priest, to whom the father says that he went for advice, and who told him that it was all right to continue the payments of the premiums?

ANSWER. When the father wished to have his son insured in his labor union, he wished to enter into a true and burdensome contract with the labor union. This contract is known in moral theology as an aleatory contract, in which what is given or promised by one or the other contracting party depends upon an uncertain event. The contract depends on an uncertain contingency, like the throw of the dice. Now one of the conditions of an aleatory contract is that the risk to be taken be made known honestly and without equivocation.

p. 32If the person assuming the risk is knowingly deceived by the other party to the contract, regarding the substance of the risk, then the contract is void by the law of natural justice, since the person assuming the risk was deceived as to the substance of the contract. In a contract for life insurance, the party seeking insurance must not fraudulently conceal or distort the risk assumed by the company or labor union, but must submit to a physical examination and answer honestly and without equivocation all legitimate questions concerning his physical condition past and present. If while undergoing the examination, the applicant for life insurance conceal some disease or ailment, the presence of which greatly increases the risk assumed by the company, then he wilfully deceives the company regarding something that is substantial to the contract and forfeits all claim to any money paid him, and must repair any damages that the company may have suffered by his action. In the case submitted to us, there has been practised a complete deception on the labor union. One person has been substituted for another. The labor union was made to believe, by fraud, that it was taking a risk on the life of A, while in reality it was taking a risk on the life of B. The union had no knowledge of B, nor of any risk connected with B's life, and, in fact, did not make any contract conditioned by anything connected with B. Therefore, in truth, the labor union had no contract at all with the father of A and B, and is under no obligation whatever to pay him any money, for the death of his son. Therefore the father may not keep the insurance money, if the labor union eventually pays him any.

But now there arises a second question, concerning the premiums paid to the labor union by the father. Must the father forfeit these, because they were paid to perpetrate a fraud?

No, he must not. The labor union has no title or claim to these premiums. The only claim the company could have to them, would be as payment for carrying the risk on the son's life. But, as there was no valid contract from the beginning, and as the labor union was not carrying any risk on the life of the son, it can have no claim to this money. We mean, of course, in foro interno, ante judicis sententiam. We are trying this case in the court of conscience. If, therefore, the father were to receive the insurance on the life of his son, he would be justified in subtracting the amount of the premiums, before making restitution to the labor union. But he would be obliged to reimburse the union for any expenses they incurred on his son's account, as, for example, fees for medical examinations and certificates, etc. This, however, might be considered cancelled by the interest that the paid-in premiums earned for the labor union.

p. 33We now come to the third question. The father says that when his conscience began to trouble him about the honesty of his method of having his son's life insured, he went to a priest and laid the whole matter before him, and the priest told him that "it was all right." The father had been paying the premiums on the policy for several years, when he went to consult the priest. And it is now some three years since he sought the priest's advice.

Supposing now that the man really put the case before the priest, as it is stated here, and that the priest understood him rightly and told him that the means he used to procure the policy were honest (suppositions that we find considerable difficulty in making), what would be the priest's liability before God? How much restitution would he be bound to make, if any?

The question is treated in moral theology under the heading "de restitutione ob consilium doctrinale nocivum."

Whoever, by virtue of his office, is authorized to give advice, and through culpable ignorance, or evil intent, gives counsel that proves harmful either to the person seeking the advice or to a third person, he is bound in conscience to repair all the damages that result from his wrong advice. As to this there is no doubt, be the person giving the advice or counsel a physician, or be he a lawyer, or be he a priest, provided only that he give the advice or counsel by virtue of his office, in the things pertaining to his profession, and of which the public has a right to demand of him that he know what is right and wrong, what is lawful and what is forbidden. The people have a strict right to require of a professional man, who by virtue of his profession is authorized by society to give counsel to those seeking it and to protect the interests of all concerned, that he possess the knowledge his office calls for and that he exercise reasonable diligence in the use and application of his knowledge. If at any time he should realize that his professional knowledge is insufficient for the right exercise of his office, and that harm may result to his clients or to other persons, by advice or counsel proceeding largely from unjustifiable ignorance, he is bound in conscience to suspend the exercise of his office or profession, until he acquire the necessary knowledge, and if he fail to do this, he sins against his conscience, and lays himself liable for all the damage that may result from his lack of knowledge of his profession. Now the priest who assumes the care of souls, is bound in conscience to know the ordinary teachings of moral theology on justice and rights, what is honest and dishonest in the ordinary business relations of life, when a man is bound to make restitution, etc. He can scarcely be ignorant of these things and still have the cure of souls, without grievous sin. His ignorance of the common laws of justice, in his actual position, will ordinarily amount to a gravis culpa. And therefore he must repair the damages resulting from it. Now, in the case which occupies us at present, if the labor union should pay the insurance to the father of the dead boy, then when the father, less the amount of the premiums, has returned the money to the labor union the case is settled. But suppose that the labor union is unable to pay any part of the insurance. What is the priest's liability in that event? It is very simple. If, in reality, the father of the dead boy would have ceased paying the premiums, had the priest so advised him, and allowed the policy to lapse, then the priest is bound to pay to the father the amount of the premiums from the time he advised him wrongly up to the time of the son's death. For we consider his advice to have been the efficacious cause of the continuance of these payments, and therefore of that much damage to the father. And as the advice was sought and given by virtue of his office as a priest, the advice was consilium doctrinale nocivum, vi OFFICII datum, ex-ignorantia graviter culpabili, and the giver of it must repair the damages resulting from it.


Case VII: Absolution from Censures Reserved by the Bishop

p. 36


Applied correction from Woywod's opening insert: CASE VII, page 37.—As regards this case there is a new decree of the Holy Office, 13 July, 1916, which has been embodied in the New Code in Canons 899 and 900. According to the new regulations pastors and those held equal to them in law can absolve from the bishop's reserved cases during the entire period set down for the fulfilment of the Easter duty, and missionaries during the time of the mission. Furthermore, when people who cannot leave the house on account of sickness receive the sacraments at home and when those about to marry go to confession any priest can absolve them from the bishop's reserved cases. Also whenever the confessor judges that the faculty to absolve them cannot be asked without great inconvenience to the penitent or not without danger of violating the seal of confession the priest can for that case absolve them from the bishop's reserved cases. Finally, whenever the penitent goes to confession in another diocese where that sin is not reserved, even though he goes there precisely with that intention, the reservation does not prevent his receiving absolution.



* Dr. Checchi, in Analecta Ecclesiastica.

Titius, in his confession preparatory for his Easter duty, acknowledges to Caius among other things that he once committed incest with a relative in the second degree. From the remarks of the confessor he learns (what he did not know before) that in the diocese this sin is reserved to the bishop with the censure of excommunication; and, therefore, that he must make his confession to the bishop, as Caius had no faculties to absolve him. However, Titius is in poor health and can not go to the bishop, whose residence is a great distance from the place; moreover, he usually goes to Communion with his wife on the next day (Thursday in Holy Week), and if he omits it this time it will cause scandal and loss of reputation, especially since his wife already suspects him of the very crime he has committed. On hearing this, Caius advises him to go to the pastor, who has, he says, the necessary faculties. Titius reluctantly consents, and when he tells his story to the pastor, the latter distresses him still farther by telling him that his faculties, which were only ad tempus, had recently lapsed. The pastor then consoles him by telling him that he can absolve him on other grounds; since, by a happy chance, he had lately received faculties to absolve from Papal censures, a fortiori he could do the same in cases reserved to the bishop; for, as the ancient theological saw has it: "Qui potest plus, potest etiam et minus in eodem genere."

Quaeritur:




	Whether and when, outside of danger of death, an ordinary confessor can absolve a penitent from censures reserved to the bishop?



p. 37


	Whether Caius could have absolved Titius from the episcopal censure on the grounds that he was ignorant of its existence?






	Was the pastor's course of action proper, and was his reasoning correct?



Ad. 1. The question is concerning absolution from censures reserved by the Bishop. A special decree of the Holy Office (June 23, 1886) regulates the question of absolving from censures reserved to the Pope. But since this decree does not affect episcopal cases, we must here follow the ancient law of the Decretals.

The question is, moreover, concerning absolution extra mortis articulum.

The Council of Trent, treating these matters, says: “Nevertheless, with great piety, lest anyone perish on this very occasion, it has always been observed in the same Church of God that there is no reservation at the point of death; and therefore all priests can absolve any penitents from any sins and censures whatsoever. Outside that point, since priests have no power in reserved cases, they should endeavor to urge this one thing upon penitents: that they approach their Superiors and lawful judges for the benefit of absolution.”

Accordingly any one who falls under a censure reserved by the bishop, and is not in danger of death, is ordinarily bound to go personally to that superior, not being able to receive absolution from an ordinary confessor. However, it can easily happen that on account of some physical or moral impediment the penitent is lawfully hindered from going to the bishop, while at the same time there may be an urgent reason for his getting absolution—v. g., he can not omit receiving Communion or saying Mass without scandal and loss of reputation; or he will have to miss his yearly Confession or his Easter Communion; or he will have to remain a long while in the state of mortal sin. In such cases neither the Church as a tender mother nor any superior can be considered as wishing to bind the penitent to something impossible, or, at least, very onerous. Therefore under such circumstances the faculties to absolve belong to any confessor. But his course of action will depend upon the nature of the case and the length of the time that the penitent will be hindered from going to the bishop.

Let us suppose in the first place that the impediment to seeing the bishop is brevis temporis—that is to say, not lasting beyond six months. Given such an impediment and an urgent case, the confessor can absolve the penitent at least indirectly, imposing on him the obligation of appearing, when circumstances would permit, before the bishop or his representative for such cases, to be absolved directly.

If the impediment to seeing the bishop is longi temporis (between six months and five years), the penitent can be absolved directly; with the obligation of appearing before the bishop or his delegate if the sin be reserved with a censure, but otherwise not. If finally the impediment is perpetual, or beyond five years, the reservation is considered as simply done away with, and the penitent is absolved directly without obligation upon him to appear before the higher authorities. (Cf. S. Lig. VI. n. 585; VII. n. 85 ss.; Bucceroni, De. Cens. 47 ss.)

Ad. 2. Affirmative: that is, Caius could have absolved Titus from the sin of incest reserved by the bishop with the accompanying excommunication.

If it were a question of a case reserved with censure by the Roman Pontiff, there would be no difficulty. For it is the common opinion of Doctors that reservation of such sort is not incurred by those who are unaware of the censure; for papal cases are reserved principally and immediately on account of the censure, from which, as a rule, ignorance excuses. Since in these cases the censure is reserved directly, and the sin to which is attached only mediately, therefore as the sin is indivisible from the censure, when the censure is reserved, the sin also is reserved; and on the other hand, since the censure is the reason for the reservation of the sin, when the reason (viz., the censure) does not hold, the sin is no longer reserved. (Cf. S. Lig. vi, n. 580.)

p. 39So when any case is reserved by the bishop with censure, it is equally certain that the censure is not incurred by one who is unaware of it. But the question arises whether, granted that the person is excused by ignorance from the episcopal censure, the sin itself may not remain reserved.

On this point theologians are divided, as may be seen in S. Lig. (VI. n. 581, dubit. 2) Aversa (De poenit. q. 17, Sec. II, Sec. 6); says:

“The censure could indeed simply be removed while the reservation of the sin remained. In reality, however, and concomitantly, the matter stands thus: once the censure has been removed, by that very fact the reservation of the sin also ceases... and if from the outset someone is excused from incurring the censure, although not from the fault—as can happen because of ignorance—he is likewise excused from the reservation of the fault itself. For by the Superior’s intention the reservation of the fault is so joined to the censure that it is found only together with it. And the Doctors commonly agree in this teaching.”

Among more recent writers, Card. D'Annibale (Summ., Vol. I. n, 340, edit. III.) expresses this opinion:

“In cases reserved by the Roman Pontiff either to himself or to Ordinaries, it is agreed that the reservation of the censure is principal and that of the sin accessory; wherefore, if anything excuses from the censure, the reservation ceases entirely. In those which Ordinaries have reserved to themselves, there is not sufficient agreement; the more common opinion holds that both reservations are equally principal, and consequently they think that, even if the censure is absent, the reservation of the sin remains; the less common opinion, which seems to me truer, holds that in these the law is the same as in censures reserved by the Roman Pontiff; and therefore, if the censure is not incurred, the reservation ceases.” And this view is sustained by Ballerini-Palmieri (Vol. V, n. 476, Edit. III).

p. 40The contrary opinion, however, is held as the better one by St. Alphonsus (loc cit., n. 581). For this view the following reasons are generally offered:

a. Papal and episcopal cases differ in this, that in the papal cases the censure is reserved principally and indivisibly; in episcopal cases the sin is reserved principally and per se, and the censure is attached to it.

b. This is confirmed by the words in which episcopal reservations are expressed in the table of reservations: "Casus reservati, quibus est adnexa excommunicatio."

c. The same is proved from the end of reservation, namely, that sinners should be more strictly bound, and that they should be deterred from sin by the double reservation.

But the answer to these reasons is not difficult.

As for the first reason advanced, it is certain that Canon Law does not back up the distinction; and moreover, the words in which the reason is expressed do not present an argument for it, but only state the opinion itself in another form.

To the second D'Annibale answers (loc. cit. nota 25) that the words used in expressing these reservations on the tables do not afford an argument: “for in law even land bound as a pledge is so called (L. 2, de Curat. furios. dan.), and things bound as pledges are so called (L. 22, de Jure fisci), and surely no one would say that the land or thing is accessory to the pledge.”

p. 41Finally it is not reasonable that for less serious crimes—and such are those reserved by bishops when compared with those reserved by the Pope—the reservation should be more strict than for graver ones. We conclude therefore that the opinion which holds that censures reserved by the bishop are on the same level in law as those reserved by the Pope, is not wanting in grave probability, both intrinsic and extrinsic. And in this case there were grounds enough and to spare for Caius to act on and absolve Titius.

But even if Caius wished to follow the view of St. Alphonsus that in episcopal cases the reservation remains even though the censure for any reason do not hold, he could still have absolved Titius.

For, in the first place, it is evident from the case that Titius was ignorant not only of the censure, but of the reservation also. Now although the more common opinion holds with St. Alphonsus (VI. n. 581) that ignorance of the reservation does not excuse, the opposite view is held by a number of theologians (Cf. Gury-Ballerini, De Sacramento Poenitentiae, n. 383).

In the second place, even disregarding the point just made, there are other features in the case which are in favor of Titius. He is in poor health, and can not go personally to the bishop, who lives a great distance away; moreover, since he is accustomed to receive Communion on Holy Thursday, he can not omit it without scandal and loss of good name, especially since his wife already suspects him of the incest. There is question, therefore, of a penitent who, though not in danger of death, is legitimately impeded from going to the bishop; and together with this impediment—brevis temporis apparently—there is an urgent reason why he should communicate. Now, as is evident from the answer given above to our first question, in such a matter of urgency Caius could absolve Titius saltem indirecte, with the obligation of going to the bishop or his delegate whenever circumstances would permit. I say saltem indirecte, according to the more common opinion, given by St. Alphonsus (VI, n. 585), and based on the statement of the Council of Trent (Sess. XIV, Cap. VIII) that ordinary priests have no power in reserved cases. But other theologians are of opinion that even in episcopal cases the absolution is always direct, even though the impediment be only brevis temporis. The passage from Trent cited by St. Alphonsus does not affect this, for it clearly supposes that there is ability to reach the superior authorities: “Outside that point, since priests have no power in reserved cases, they should endeavor to persuade penitents of this one thing: that they approach their superiors and lawful judges for the benefit of absolution.”

p. 42These theologians admit, however, that in such cases there remains upon the penitent the obligation of appearing before the superior, not indeed for Confession, but to receive from him a fitting punishment or salutary warnings; so that the onus put upon the penitent is practically the same.

Ad. 3. Just as Caius could have absolved Titus, so, too, the pastor could do it. Therefore his action, considered in itself, was right.

But his line of reasoning was wrong. For no confessor, even though he have faculties to absolve from Papal cases, can absolve validly or licitly in cases which the bishop has reserved, unless he has special faculties to do so. Clement X put an end to the controversies which were formerly aroused about this matter, especially with regard to the privileges of regulars, in the Constitution Superna, which declares:

“By the faculties granted to regulars of any order, institute, or society, even the Society of Jesus, through the Mare Magnum or other privileges, no power has been given them in cases reserved by the Bishop.... And those having the faculty to absolve from all cases reserved to the Apostolic See cannot on that account absolve from cases reserved to the Bishop.”

p. 43The pastor, therefore, has made a wrong application of the principle: "Qui potest plus, potest etiam et minus in eodem genere." This principle holds good when the more and the less are in the same proximate genus; for instance, if one have the power of dispensing in certain vows, he has the power of commuting the same. So also if he can absolve from papal cases reserved speciali modo, he can absolve from those reserved simpliciter. But papal and episcopal reserved cases, though coming under the same remote genus of reserved cases, are not in the same proximate genus.


Case VIII: Clerical Censure

p. 44Father X has been forbidden by his bishop, under pain of suspension, to be incurred ipso facto, to enter a saloon for a period of one year, for any purpose whatever, except to administer the last sacraments. This is the condition on which the faculties of the diocese have been restored to Father X. He has given the bishop grievous cause for complaint in the past, and caused considerable scandal to the faithful, and the bishop does not feel justified in restoring the faculties of the diocese to him, except on the condition stated above. Father X is careful to observe the condition, while within the limits of the diocese, but whenever he goes beyond the limits of the diocese he feels free to enter a saloon, if he chooses, and does not believe that he incurs the suspension. He argues that a bishop's authority is limited to the territory of his diocese, and never reaches beyond the diocese, because that would be an invasion of another bishop's authority, which is evidently forbidden by the canons of the Church.

He desires to know whether he has incurred the censure of suspension by entering a saloon beyond the limits of the diocese, and whether (in case he has incurred the suspension) he has become irregular by violating the censure of suspension and exercising his office of the priesthood.

Answer.—In answering this question, we desire to say a word about the reasons for which a bishop may suspend a priest. Entering a saloon is not a grievous sin. Now the law says that suspension, being a grave punishment, requires a grave sin. How then can a bishop inflict a grave punishment on a priest who is guilty only of a venial sin, or, perhaps, of no sin at all? To this I we answer: While the thing forbidden by the bishop may be of lesser consequence when viewed in itself, nevertheless, it may take on a serious aspect, when viewed in the light of circumstances which make it a source of grave scandal or personal danger or subversive of some serious object which the bishop wishes to attain. “Therefore, since the end of the precept is grave and the thing commanded is necessary for that end, the gravity is derived not from the matter but from the end.” (Schmalzgr. l. 5, tit. 39, n. 60.)

p. 45But if the thing commanded or forbidden by the bishop under pain of suspension, be in itself of small consequence, and have only a slight connection with the object proposed by the bishop, then the transgression of the bishop's precept is only a venial sin at most, both in itself, and by reason of its object, and therefore induces no suspension. In the words of Ballerini:

“Although a precept concerning a matter slight in itself does not bind under grave obligation, and therefore its transgression entails neither grave fault nor the penalty of censure, nevertheless a matter slight when considered in itself can be commanded under grave obligation and sanctioned by censure when it becomes grave by reason of scandal, danger, or the intended end, etc. Thus, for example, excommunication is imposed for striking a cleric even slightly—slightly, namely, in respect of the blow, but not slightly in respect of the dishonor—because of the grave irreverence toward the clerical state; thus it is justly commanded under censure that certain persons take part in a public procession ordered for a grave purpose; likewise against those entering even a very little way through the door of a monastery; likewise against clerics who grow their hair. It is otherwise, however (St. Alphonsus, no. 31), if the matter were both slight in itself and contributed only slightly to the intended end.” (Vol. VII, 128.)

When there exists doubt as to the gravity of the thing commanded, or forbidden, or its close connection with the end the bishop hopes to attain, we must decide in favor of the bishop and the validity of the censure— one must stand by the authority of the Prelate, which is in possession, and therefore the edict of censure must be asserted to retain its force.

p. 46There can be no doubt, therefore, that the bishop acted wholly within his rights, when he forbade Father X to enter a saloon, under pain of suspension ipso facto; because there was both scandal and grave danger connected with the saloon for Father X. And while entering a saloon may not be a grave matter in itself, still under the present circumstances it becomes a grave matter, and may justly be forbidden by the bishop under pain of suspension.

We come now to the second question, viz.: Could Father X's bishop suspend him for entering a saloon outside of the diocese? We must distinguish here between a diocesan statute and a personal command given to an individual. There is question here of a personal command. A diocesan statute is limited by the territory or boundaries of the diocese. It binds no one outside the diocese. A personal precept or command, on the contrary, follows the individual like his shadow, say the canonists, "haeret ossibus," no matter where he goes.

St. Alphonsus, treating this question (l. 7, n. 23), gives two opinions of the theologians, one that a bishop can lawfully bind by censure a subject of his diocese, outside the limits of the diocese, the other that he can not, and both of these opinions the holy Doctor calls probable, though the one that holds that a priest incurs suspension, even outside the diocese, seems to him the more probable. There are a number of theologians who hold that the power of a bishop is restricted to his diocese even in the matter of a personal command to an individual, but as Ballerini, after Laymann, points out, they rest for their argument on the chapter "Ut animarum, de constitutionibus, in 6°" of the Corpus, where there is question only of episcopal laws or diocesan statutes, and not of personal commands. And therefore their opinion has no solid probability. When a bishop forbids a priest of his diocese to do something, under pain of suspension, he pronounces judgment within his own territory. That the judgment goes into effect outside the diocese, when the crime is committed outside the diocese, does not imply that there is any invasion of another bishop's territory, because the censure is incurred ipso facto, without a trial at law or any legal proceedings “without cognizance of the cause and without judicial formality,” because, as it says in the Canons, “an excommunication and any censure imposed automatically carry with them a tacit and, as it were, imperceptible execution.” (C. Pastoralis 53, de Appell.)

The true reason why a bishop may not lawfully punish by censure in another bishop's diocese is that such a proceeding would be an invasion and a violation of another's judicial territory, which is strictly forbidden by the law. But where a bishop's sentence of censure goes into effect ipso facto, without any legal proceedings or trial in court there is no invasion or violation of another's jurisdiction.

Ballerini says that a bishop certainly has the right to suspend his priest for the transgression of his command, even though the priest transgress outside the diocese, nor can the opinion that denies this be said to have any other than a certain external probability, which suddenly vanishes, if you examine the reasons on which it rests. (cf. Ball. VII, 101.)

As regards the irregularity that Father X might have incurred, by exercising the ministry while under censure, it will suffice to say, that as such an irregularity would be "irregularitas ex delicto," which is not incurred except where there is full knowledge and consent of the irregularity, it all depends on the state of Father X's conscience, when he exercised his ministry. If he was in good faith, he is not irregular. If he acted with a doubting conscience not knowing whether he was incurring an irregularity or not, but willing to take a chance, he incurred the irregularity, because he acted "cum conscientia practice dubia" and made himself liable for the consequences.


Case IX: Communion of a Newly Baptized Convert

p. 49A young Hebrew, Baruch, makes the acquaintance of Bertha, a Catholic girl, and offers to marry her. She refuses unless he agrees to embrace the Catholic faith. He is willing, and after receiving instructions he becomes actually convinced of the truth of the Catholic belief and is desirous of being baptized, this to be followed by marriage with Bertha. The baptism takes place on the eve of the marriage. Both wish to receive Holy Communion on their wedding-day. To the officiating priest, however, Communion without previous Confession appears a novelty not to be countenanced, and he demands Confession from Baruch. As the newly baptized convert can not think of a sin since his just received baptism, the priest makes him confess some sins of his former life, and then gives him absolution.

What is to be said about this case?

Answer.




	A conversion on account of marriage is to be treated with the greatest precaution, and while the applicant wishing to become a "convert for such reason must not be refused, he should be carefully examined. Even a worldly reason may lead to true conversion.






	A candidate for baptism must, before receiving this sacrament, confess to the Catholic faith; he must also awaken contrition for his sins, and must affirm his resolution and give promise to lead a true Christian life, but he does not have to confess his sins. Upon true repentance these are forgiven him in the sacrament of Baptism and do not need absolution by the priest.






	An adult, who receives baptism after being sufficiently instructed, should in accordance with old established practice of the Church receive Holy Communion immediately, without Confession.



p. 50


	The demand of a confession from Baruch shows lack of knowledge on the part of the priest, the more so as he let the newly baptized one confess some sins from his previous life so as to be able to give him sacramental absolution. Sins committed before baptism are no matter for absolution any more than they are for confession; such absolution is invalid and—unless excused on account of ignorance—sacrilegious, just as sacrilegious as if one would pronounce the words of consecration over water with intention to change the water into the Holy Eucharist.




Case X: Mixed Marriage Before a Protestant Minister

p. 51


Applied correction from Woywod's opening insert: CASE X, page 51. Ques. 1.—Since 19 April, 1908, all marriages outside the Catholic Church between two parties baptized in the Catholic Church, or between a non-Catholic and one baptized in the Catholic Church are invalid. Exception from this rule was made only for mixed marriages in Germany, and a few other countries in Europe.



Sylvia, a Catholic, makes the acquaintance of a young Protestant, who wishes to marry her. He insists, however, upon marriage by a Protestant minister. Sylvia, though warned by her confessor of the sinfulness of such a marriage, finally assents to his proposition. The following Easter she comes to Confession, seemingly repentant of the wrong done, and promises to use all her influence upon her husband; but so far she has been unable to make him promise a Catholic bringing up for the children, or to get his consent to a repetition of the marriage ceremony before a Catholic priest and witnesses.

The questions are:




	Is the marriage valid?






	If not, must Sylvia leave her husband, or may she fulfil her conjugal duties in view of his "bona fides," or can and must the marriage be validated "in radice"?






	May the confessor give Sylvia absolution and admit her to Holy Communion, and on what conditions?



Solution and argument.




	The answer to the first question depends upon whether at the place of the marriage ceremony or at the place of abode of both participants the decree of Trent on clandestinity has been promulgated and made binding for Protestants—i. e., promulgated before the Protestants formed independent religious communities. If this is the case, and if no general dispensation has been granted by the Holy See in regard to mixed marriages, such as has been done for some territories, or an extension of the declaration of Benedict XIV, pronouncing Protestant mixed marriages valid, as in Holland, then Sylvia's marriage is invalid. But if the decrees of the Council of Trent have never been promulgated, or not until AFTER the Protestants had formed independent religious communities, whether at the domicile of either of the contracting parties, or (in case the ceremony took place elsewhere) at the place of marriage, then Sylvia's marriage is valid, notwithstanding the Protestant ceremony, because the intention of entering into true matrimony can not be doubted.






	If the marriage is valid, Sylvia may of course fulfil her duties in spite of the sinfulness of such marriage. Whether she must do so is not so unconditioned and can not be decided in a general way. In deciding this point it would have to be taken into consideration whether the refusal of the wife would be likely to induce her husband to the, for him, difficult consent to a Catholic education of the children. An obstinate non-compliance on the part of the wife would, however, very seldom have the desired effect, would on the contrary be productive of virulence, so that for these reasons such non-compliance can rarely be an obligation, and for the case in view it will be sufficient to regard it as permissible.



If the marriage is invalid, neither the bona fides of Sylvia nor the bona fides of her husband can justify their conjugal relations in such a manner that the confessor can positively permit them. They may only be permitted as long as the validity or invalidity of the marriage remains in doubt even after careful investigation, but not if the marriage is undoubtedly invalid. Even then, however, it is a question of prudence whether the confessor, so long as Sylvia believes firmly in the validity of her marriage, should not be silent on the subject, until the affair could with promise of success be settled definitely.

p. 53This raises the further question, how the matter can be finally settled, whether Sylvia must leave her husband, or whether the marriage could or should be made valid. If there is no prospect of the sanatio of the marriage, then there remains nothing for Sylvia but to leave her husband. Upon learning of the invalidity of her marriage she is obliged to do so even at the risk of coming into conflict with civil laws. Even in case where a sanatio of the marriage is not entirely out of the range of possibility, it would be better for the wife to leave her husband if the marriage is still without issue and if, on the other hand, the man persistently refuses to consent to a Catholic education of possible offspring. For her better protection Sylvia might, especially if her marriage was also a civil one, try and find a ground for separation under the civil law.

The most important point is whether there is any prospect for a sanction of the marriage. If the husband refuses assistance from the priest who has the case in hand, and if he absolutely refuses a renewal of the marriage vow before him, then any other validation but a sanatio in radice is impossible, and therefore excluded. But will a sanatio in radice be granted? Formerly such a sanatio has been almost impossible in view of the persistent refusal of the Protestant part to consent to the Catholic education of the children. Recently, however, in view of the difficulty of dissolving a civil marriage, Rome has granted it in acute cases, if the Catholic party used his or her utmost efforts to have the children brought up in the Catholic faith. An interesting case of this kind is found in Acta S. Sedis Vol. xxx. pp. 382, etc. It treats of an invalid union between a Catholic woman and a non-baptized man by civil marriage. The latter refused to be baptized or to guarantee a Catholic education of the children, but gave his wife a free hand as regards the actual bringing up of the children. To separate this wife from her husband offered too many difficulties. Rome gave a dispensation for the impediment of disparitas cultus and then validated the marriage in radice on the condition that the wife should be impressed with her most rigorous duty to use her utmost efforts for the conversion of her husband, and to look out for the Catholic education of all their offspring. This case has a great similarity with the one now under consideration. If in Sylvia's case a dissolution of the marriage offers too many difficulties, there remains nothing but to inquire whether Rome will consider the circumstances sufficiently important to grant a sanatio in radice.

p. 54


	The third question is, whether Sylvia can be admitted to the sacraments. Here we must make distinction between Communion and absolution. As the case must be considered a public one, Sylvia can not be admitted to Holy Communion until the scandal given by her offense has been publicly expiated and reconciliation with the Church has taken place. This is not done until the question of her invalid marriage has been settled either by separation or by validation. Even if Sylvia should be ignorant, and meanwhile be left in ignorance, of the invalidity of her marriage, still she is aware of the grievous sinfulness which lies in a Protestant marriage ceremony for Catholics; she knows that that alone excludes her from the sacraments until everything has been satisfactorily settled. The same must of course be said of the priestly absolution, because marriage before a Protestant minister brings with it for the Catholic excommunication, in utroque foro; however, ignorance of excommunication may have excused the action before the conscience, and on the other hand the necessary reparation and public repentance, or renunciation before witnesses if necessary, may take place before the request to Rome and the subsequent granting of a dispensation is accomplished. For these reasons it would not be necessary to postpone a reconciliation with God through priestly absolution. Care is to be taken, that Sylvia has the sincere intention to conform to the requirements of the Church. The confessor must therefore insist upon these conditions: 1. Sylvia must faithfully promise to conform to the requirements of Rome, where her case is to be decided. 2. She must faithfully promise to do her utmost to bring about the conversion of her husband and the Catholic education of her children. 3. If she is aware of the invalidity of the marriage she must in the meanwhile refrain from the conjugal relation, and as this would be difficult if she lives with her husband, she must find a pretext to go away from him for awhile. 4. She must, if so required by the rules of the diocese, publicly renounce before the pastor and witnesses her scandalous violation of the precepts of the Church as regards mixed marriages.



If possible to obtain these points from Sylvia, then there would be nothing in the way of sacramental absolution, at least if the priest has the power to absolve in foro interno of fautor haeresis, otherwise a request for release from the excommunication would have to be made to the proper authorities—unless indeed ignorance has excused from excommunication. If the permission of the authorities would take too long to obtain, and if Sylvia would find it too hard to carry longer her heavy burden of sin, then the confessor may, without special authorization, give absolution from excommunication and sin, with the obligation, however, that this absolution will also have to be settled with Rome within a month's time. Sylvia would have to declare her determination to perform any penance decided upon for her by Rome, and she must give her consent that recourse be taken to Rome; she must be made to understand that otherwise she would fall anew under the ban of excommunication. The authority to give absolution from papal cases "in the meantime," merely for the reason that it would be too hard for the penitent to wait longer, has been explicitly given to confessors by decree of the Holy Office of June 16, 1897, with approbation of the Holy Father. The most difficult point in our case would probably be the demand stipulated under No. 3, if Sylvia be aware of the invalidity of her marriage. If a temporary absence from home can not be arranged, and if Sylvia does not show a determination to employ the means necessary to make the proximate danger of committing sin a remote one, then there can under no circumstances be any absolution until everything has been properly put in order.


Case XI: Hysterical Scrupulousness of a Nun

p. 57Bertha, an innocent country maiden, receives her education in a convent. After passing her examinations, she takes the veil and is employed as teacher. After a few years the Superioress is informed that Bertha shows undue attachment for some of her young girl pupils, thereby causing dissatisfaction to the others. The Superioress calls Bertha's attention to the error of her action, first in kindness, and, when this does not bring about a reform, is obliged to give her a severe reprimand. Bertha complains about this to her confessor, concluding with the words: "If this small affair, in which I have thought of nothing evil, is sinful, what a great sinner I must be! Then I am afraid I have left out many sins in my confessions, and none of them may have been valid."

The confessor takes great pains to pacify Bertha, but in vain. In fact, Bertha's trouble and anxiety increase after each confession; she becomes more and more scrupulous and answers to the admonitions and warnings of her confessor with all kinds of counter arguments. The latter at length finds himself utterly helpless, and sends Bertha to the extraordinary confessor, the pastor of the place. He also takes great trouble with her for a time, but without any good result. Not knowing what to do, he sends Bertha to his curate, a zealous man of great piety. The curate, who is besides the teacher of Catechism in Bertha's class, gains her full confidence. Whatever Bertha wishes to do or not to do, she always knows how to get her own way. If her Superioress refuses her something, she obtains permission from one of her confessors. If one refuses, she goes to the other. If one confessor orders her to do a certain thing, she gets a dispensation from another one. Before the Superioress she pleads the orders of the confessor, and before the confessor she asserts the authority of her Superioress.

In this way she gradually frees herself from observance of the rule. Meditation, prayer, spiritual reading, all these things cause her irritation. Before Confession she gets convulsions, trembles in her whole body, and becomes speechless. Notwithstanding all this her class is in excellent condition. Her looks do not betray anything unusual, except by the restlessness of her eyes and the pallor of her face. She loses her appetite and becomes more and more peculiar in her actions. By and by she takes several of the sisters into her confidence. They take her part, and the discipline of the convent is seriously impaired. When sterner measures are taken with Bertha she threatens suicide. Scenes and fits before her Superioress and the confessors become more frequent and more violent. Daily, and sometimes several times a day, she writes to the chaplain: "Permit me to call on you," or "If you do not come to see me at once, I shall jump out of the window," etc. These threats of suicide Bertha uses to keep everybody in check.

Finally these things become unbearable, and Bertha is sent to the home of her mother, a little village in the mountains. A physician of repute pronounces Bertha's health in perfect condition, but declares that her nerves are somewhat overwrought.

Dressed in the sisters' gown, Bertha goes to Confession to the village chaplain and employs here her old tactics. He listens to her repeatedly and tries in vain to pacify her with kind words. Finally he deals with her with severity, especially as Bertha begins to call several times a day at his residence, to see him about trifling matters and scruples. His change of manner suddenly ends her convulsions, and she becomes outwardly perfectly quiet. He has forfeited her confidence, and she goes no longer to him but to other priests in the neighborhood to Confession, and finding that she can not have her way she ceases going to Confession altogether. After that she writes menacing letters to her confessor at the convent, and obtains from him direction and advice. Repeatedly she visits a young physician to confide to him her scruples. After three months she returns to the convent, without having in any way improved.

p. 59Questions:




	Has Bertha received proper treatment?






	How should Bertha have been treated?






	How is she to be treated in statu quo?



I. (a) Bertha's preference for some of her pupils was sinful (venially) because others felt hurt by these preferences (jealousy, envy), and because it was also detrimental for the welfare of her soul; namely, an obstacle to her duty of striving after perfection, and also dangerous because such attachments frequently lead to gross sensuality and to mortal sins, and in her case would have led there presumably, considering her character. The admonition and subsequent reprimand of the Superioress were therefore in perfect order.

(b) It seems clear from the conduct of the first confessor, at all stages of the case, that from the beginning he was wanting in the necessary prudence and energy. He made a great mistake in giving Bertha dispensations and orders different from those of the other confessors and of her Superioress. He should either have foregone entirely the guidance of Bertha's conscience, or have acted under a perfect understanding with the others. Bertha's condition was aggravated by the yielding and weakness of her first confessor. Her impassioned, proud, and wilful character got the better of him. When at last entreaties and complaints were of no avail and they proceeded against her with energy and severity it was too late; she fell into convulsions (which were undoubtedly at her command, at least partially), and threatened suicide. It must have greatly flattered her female pride to be able to hold four persons in check. Through dispensation from the rules she lost a strong support and the last hold for her suffering soul.

p. 60(c) It was perfectly proper and right to send Bertha home for recreation, and to consult a doctor. The surroundings of home and the reminiscences of her youth combined with suitable medical treatment, and proper spiritual guidance, should have acted in a quieting and healing manner. But all these remedies were without avail, and her recovery was frustrated through the interference of her first confessor. Bertha may be compared to a sick person upon whose ailment several physicians are unable to agree; they give counteracting prescriptions, and thus bring the patient to the brink of the grave.




	The first confessor should have acquainted himself with the orders given to Bertha by her Superioress, and should have seen to it with all necessary severity that the obedience necessary in a convent was preserved. After handing her over to the spiritual care of another confessor he should have been careful not to interfere; and the pastor also should have given up the case entirely so soon as his assistant became Bertha's confessor. The three could act successfully together only with a previous understanding.



Some one should have placed before Bertha the reasons mentioned under No. 1, to justify to her mind the procedure of her Superioress. Bertha, as an intelligent person, which she was by virtue of her training as a teacher, would have been impressed with their validity. It would have been well, and even necessary, to point out to Bertha the difference between imperfection and sin, and draw the distinct line between venial and mortal sin applied to her particular case. Her attention should have been drawn to the fact, that as a religious she had made the vow of obedience, and that even in trivial affairs she was obliged to carry out the orders of her Superioress, that especially when her actions were found faulty, was she required to recognize in the decision of her Superioress the will and voice of God, and that she was moreover under obligation of obedience to her confessor when in the confessional, by virtue of which he could forbid her to harbor any thoughts of her former life. She should have been told to consider such thoughts as temptations to be resisted vigorously, that true and genuine piety shows itself in humble submission and willing obedience, etc. Bertha would most likely have been protected against getting into her deplorable condition by a sensible explanation and application of these truths.

p. 61


	As Bertha's nerves are affected by continuous brooding and subsequent excitements, it would be best to relieve her of as much teaching as possible, and let her pass most of her time with light work, in fresh air, under the guidance of a sensible and sociable sister. To keep her altogether away from her class, in which she seems interested, might cause much irritation, and prevent or retard her recovery.



An important question remains to be answered: What is to be done in regard to her threats of suicide? The best way would be to treat them with contempt, and keep her, without her knowing it, under constant surveillance. Suicide seems here to have been an empty threat. Boastful people are usually great cowards. Bertha should be told: "If you think it too long before the dear Lord comes and calls you, you can not improve your case by running with open eyes into hell. If you, however, think that your threats of suicide are making any impression upon me and that you can get me thus to let you do as you please, you are much mistaken. Either you obey promptly, as it becomes a sister, or you leave the convent at once," etc. I would mention also that for persons suffering from nervous irritation a careful application of the cold water cure has been found beneficial for restoring their shattered health. If all these remedies prove without avail, the only thing left is to send Bertha away from the convent, as a community must not be allowed to suffer seriously on account of the vagaries of an individual.


Case XII: The Adjusting of Mass Stipends

p. 63A certain pastor, whom we may call Practicus, has many Mass stipends left to his church, and is obliged to a considerable extent to have them attended to by brother priests. As the stipend for some of these Masses, however, does not come up to the amount of one dollar, this being the usual stipend in his diocese, he has difficulties in placing them. He helps himself in this embarrassment by using the surplus of other more liberally feed Masses to make up the deficiency and to bring the stipend up to the usual amount. Thus he finds himself enabled to have all the Masses attended to. He satisfies his conscience with the argument that he does not retain any of the money, nor any part thereof, but that he is turning over the whole of it, though the amount of some particular stipend is in some cases divided and goes to different hands.

The question whether such a procedure is permissible must be answered with "No."

It is the law that the full stipend—certain exceptions need not be taken into consideration here—must be handed over to the one performing the obligation, and it is not permissible to use the excess of one stipend to make up the deficiency of another. The person donating the higher stipend expects the celebrant to receive the full amount donated, his intention evidently being the desire that his larger offering bring greater benefit. St. Alphonsus writes on this subject as follows (Lib. vi. 322):

The intention of the giver is not only that Mass be celebrated, but that it be celebrated for such a stipend; for when he gives a generous offering, he gives it with the intention that he may receive a more abundant fruit from the Mass to be celebrated; therefore he who, after handing over a smaller stipend, has another celebrate it sins against justice, not because he defrauds the person giving the alms of the fruit of the Mass—for he already receives the fruit here from his previously formed pious disposition—but because he does not carry out the giver’s intention, by which he wills that the Mass from which he receives the fruit be celebrated for such a stipend.

No objection could, of course, be had if the pastor hand a number of both under as well as overpaid Masses to one and the same priest, in whose hands they would then average to the stipend usual in the diocese.


Case XIII: The Conferring of a Dispensation and the Seal of Confession

p. 65Cajus hands to his pastor a sealed letter received by him from Rome, which he is instructed to hand to any confessor he will choose. The pastor bids Cajus to make mention of the letter the first time he comes to Confession. Cajus, however, neglects to come to Confession again, though reminded of it by his pastor. Soon after Cajus moves into another, rather remote, parish. The pastoris now in a quandary what to do with the dispensation, for such was the contents of the letter, and is in doubt as to whether to leave Cajus in bona fide that everything is all right, or whether to return the dispensation to him for the purpose of handing it over to his present confessor. Would the sigillum be against that? What isto be done?

Solution: The pastor either was Cajus' confessor or he was not. If he was, the handing over of the dispensation took place under the seal of Confession; for the subject of the dispensation was a secret impediment to marriage, of which the pastor knew through the confessional, and for the setting aside of which he himself had asked for the dispensation for his penitent. In this case any mention of the dispensation even to a subsequent confessor of Cajus is excluded. If he was not the confessor of Cajus then the handing over of the dispensation would stand in the same immediate connection with the confessional, if Cajus had had the intention to go to Confession. But Cajus evidently does not intend to do so, and seems to be of the opinion that with the handing over of the letter from Rome to a priest everything necessary had been done. Cajus on his part, therefore, does not make it a matter of Confession, Nevertheless, the dispensation comes under the obligation of the sigillum. For whoever as superior or adviser is by a penitent made acquainted with a fact, receives this knowledge under the seal, and must preserve it under the same. This also is true of the one who has been entrusted with the conferring of such dispensation "in foro Sacramenti." Our pastor accepted the commission by receiving the letter from Rome, and therefore put himself under the obligation of the seal. Hence it follows that without the explicit consent of Cajus he can not hand the dispensation over to the latter's present confessor, and, furthermore, that he can only deliver it to Cajus himself in a way which will prevent any violation of the secret.

p. 66What should be done under the circumstances? The pastor should try and make Cajus call upon him and then give the necessary explanation. If Cajus will then go to Confession, the pastor can hand him the dispensation under observance of all rules concerning it. If Cajus will not go to Confession, then the pastor must hand the letter over to him with directions to give it at his next Confession to the confessor, so as to make him acquainted with the conditions and decisions of the Holy Father. The conditional invalidity of the marriage should not be mentioned so as not to take away the bona fides, and to avert the liability of formal sin. If Cajus should not appear, then the pastor should keep the letter in a safe place with the directions on it: "To be burned unopened in case of my death."

If there is absolutely no hope of ever seeing Cajus personally, the pastor may burn the dispensation, just as would have to be done with the same after it had been made use of, sub excommunications infra triduum.


Case XIV: Commutation of the Simple Vows of Celibacy

p. 67Alexius, a pious youth, has privately made a vow of perpetual celibacy. A number of deaths, which unexpectedly happened in his family, compel him to get married. For this he receives through the mediation of his bishop the necessary dispensation from Rome. This dispensation is given him through apostolic authority by his confessor in the confessional in this manner that his vow of celibacy is changed into the obligation of receiving the sacraments of Penance and Communion once a month, with the express stipulation that this dispensation is valid only for the duration of this marriage, and only in regard to his conjugal duties; that outside of this, and in case of a termination of this marriage by the death of his wife, his vow remains in force, and for the contracting of a new marriage another dispensation would be necessary. Some questions may arise in regard to the meaning and effect of this commutation, which we shall try to solve in the following:




	Is Alexius bound to monthly reception of the sacraments, each time under pain of mortal sin, and, in the instance of Confession, even if he is not conscious of a voluntary sin since his last Confession?






	Is it reserved to the Apostolic See to grant a dispensation from the duties which are substituted in place of the vow of celibacy?






	How long will Alexius be obliged to receive the sacraments every month?






	Is Alexius in his marital state, in his relation to his wife, freed from his vow of celibacy?






	The question whether Alexius is obliged to receive the sacraments every month, each time sub gravi, we must answer to the effect that the reception of the sacraments as an object of a formal vow certainly is a materia gravis (see Marc n. 628), and that in our case Alexius is without any doubt bound in each separate case sub gravi, as a substitute for his vow. Nor is there doubt that the authorities in Rome have meant this obligation sub gravi, for as Lehmkuhl remarks (P. I. n. 480); The Roman courts, as a rule, do not grant dispensations from the vow of perpetual celibacy except adjuncta permagna commutatione.



p. 68The duty imposed in this case, to receive the sacraments every month in the application to each separate instance, is not lessened by considering all these Confessions and Communions as one whole, of which a single Confession and Communion would form only a parvitas materiae. The words once a month, put down evidently ad finiendam obligationem (see Sanchez I. VIII. disp. XXXIV. n. 37), make each monthly duty a distinctive whole, and render each separate Confession and Communion a materia gravis. Even in the case of welding separate parts into one whole, there could be, as a rule, only an absolute parvitas materiae, but not a materia in se gravis as part of a whole be considered binding sub veniali.

Even in case that Alexius should not be conscious of a voluntary sin since his last Confession, it is to be supposed from the wording of the rescript, as also for other reasons, that the authorities intended to bind him under any circumstances to monthly Confession; for the finis gravis, which was the object of prescribing monthly Confessions, can be reached perfectly by an inclusion of sins previously confessed.




	The obligation of monthly receiving the sacraments, in commutation of the vow of celibacy, is, according to St. Alphonsus, not a matter reserved for the Holy Father.






	The question, how long will Alexius be held to the monthly reception of the sacraments, we would explain thus: In a recently published similar case, the petitioner, a woman, had to bind herself for her whole lifetime to receive the sacraments every month. Lehmkuhl says (P. I. n. 480) of the vow of celibacy, even if made in secret, “The Roman tribunals are not accustomed to dispense except with a very great commutation attached.... and that for the whole period of life.” In our case, however, the confessor was directed to inform Alexius that this commutation would be granted only for the duration of this marriage, and nothing is said of extending its duties for a whole lifetime. Therefore Alexius may not be considered bound to the monthly reception of the sacraments beyond the duration of his marriage.



p. 69


	Regarding the effect of the dispensation upon his relation to his wife, the words of the apostolic rescript are plain: "That the dispensation is valid only with regard to his conjugal duties, but that outside of that the original vow remains in force." Therefrom arise de licitis et de illicitis in matrimonio for our case the following rules:



(a) Whatever is contrary to the end of marriage, or whatever opposes the generation of offspring, e. g. onanism, voluntary pollution, etc., is a grave sin against chastity and the married state, and also against the vow, because the dispensation obtained does not extend at all to that which is contrary to the conjugal duty.

(b) Whatever accords with the end of marriage is not a sin, because it pertains to the conjugal duty, for the rendering and seeking of which Alexius has duly been dispensed from the vow of chastity.

(c) Whatever lies outside the end of marriage, considered in itself and if one regards only the words of the rescript, is not included in the dispensation obtained, since it lies outside the conjugal duty; but since, according to St. Alphonsus, book III, no. 933, the married state makes intercourse honorable, even touches and looks, if there is no danger of pollution, cannot be gravely unlawful by reason of the purpose of the dispensation; the same must hold for Alexius, otherwise he would continually be placed in the proximate danger of sinning gravely against the vow. Therefore, whatever Alexius commits outside the end of marriage is ordinarily a venial fault both against chastity and against the vow, but an honorable purpose can excuse him from either fault.


Case XV: Defraudation by a Bank Employee: a Case of Restitution

p. 71Marcus, an employee in a bank, is importuned by some dishonest fellow-employees to join them in their defraudations. They urge upon him that some former misconduct of his is known to them, and that it would make him lose his position if these matters were brought to the notice of his superiors. He feels that he must do their bidding or lose his bread and butter, for he has neither knowledge nor ability for another calling. In the subsequent constant state of committing fraud, he omits for several years to go to Confession. But in order to amend for his defraudations in some way, he spends considerable money for alms and Mass stipends. At length he hears a certain sermon which moves him deeply, and induces him to go to Confession.




	What has Marcus to do on account of his defraudations?






	What advice should he be given for the future?



Ad 1. Marcus is clearly bound to make restitution. The alms and Mass stipends with which he tried to appease his conscience can in no way be taken in account in this respect. The injured party is known, and restitution must be made to it, otherwise the wrong can not be righted (Lehmkuhl, I. 1019. Delama II. 713). The question with which Lehmkuhl deals in Sec. 1031 has no bearing upon our case, because in his case a former confessor bade the penitent to use the ill-gotten money for pious purposes, while in our case Marcus has done this without having such commutation granted to him.

Ad 2. As Marcus is evidently in an embarrassing position, he may be allowed to pretend assistance in the defraudations of the bank provided he has the intention and means of making restitution for the amount falling to his share. He should keep this money separate from his private possessions, and he must even invest this money in a profitable way, so as to be able to make at some future time as full a restitution as possible to the defrauded bank. The best way for him to pursue would be to open a special bank account for these defrauded sums and leave them in his will, in a legally unassailable form, to the rightful owner. This is advised to provide for the case of a premature or sudden demise. If circumstances alter, however, or if he should be pensioned or freed in some way from the compulsion exercised over him by his fellow-employees, then he must without doubt make restitution as soon as possible, and must not cause it to be delayed until after his death.

p. 72Is Marcus obliged to make known the circumstances to his superiors?

Since his fellow-culprits are not subordinate to him, so that he is not responsible for their actions, he is not obliged in justice to take such a step. But when circumstances alter and he leaves his position, then he will be obliged to report the facts to the proper superiors. (Lehmkuhl I. 1013. Del. II. 705.)


Case XVI: A Case of Confession

p. 73In a certain church the confessional is placed in a somewhat 'dark corner. On a certain Sunday morning the place is even darker than usual, owing to the rainy day. To the confessional there comes an aged woman, as the confessor learns by her voice and speech. She is just through confessing, when at the near altar the bell is rung for elevation. The confessor tells the woman to pause a little while, until after the elevation, and the woman answers, "Yes, father." The confessor makes the sign of the cross and gathers his thoughts for admonition. After the elevation he turns again to the woman, admonishes and consoles her, etc., gives her her penance and pronounces absolution, ending with his customary "Blessed be the Lord" to the penitent, from whom, to his great surprise, comes the word Amen in a man's deep voice. The confessor, quickly looking up, perceives a young man leave the confessional and disappear. How did this young man get there in place of the aged woman? There is only one explanation. The aged woman must have misunderstood her confessor when he suggested to wait until after the elevation. When the confessor then made the sign of the cross, she probably understood this to be the absolution. Softly she left the place, and just as softly it was taken by the young man, who received the absolution of the priest probably in some astonishment. He may have been agreeably surprised by the imagined fact that this confessor did not even require the telling of his sins.

This would raise now the following questions: 1. Has the confessor rendered himself guilty of laesio sigilli, by addressing his admonition, referring to sins of the aged woman, to the young man?

p. 74


	Has the woman been absolved? 3. Has the young man been absolved?






	The confessor may safely be exonerated from the offense of laesio sigilli. It is probable that the young man was not able to get any sense out of the admonition addressed to him by the confessor. Nor is it likely that he connected the admonition with the person who preceded him in the confessional. It may therefore be assumed that the confessor has not revealed anything; but even if this be the case the confessor would have to be declared not guilty ob errorem invincibilem. He could not possibly presume that some one else had taken the place of the woman.






	The question, Has the woman been absolved? is to be answered in the affirmative. Though the words "Ego te absolve" were spoken to the young man, the "te" was nevertheless meant for the woman, who, we may assume, was still morally present during absolution. Several at least of our moralists have so held in similar cases. In our instance it is moreover very likely that the aged woman was still in church when absolution was pronounced for her. It is therefore, and for these reasons, at least probable that she was absolved.



The third question, however, must be answered in the negative. The young man has not been absolved. He did not conform to the essentials of the sacrament, he did not confess his sins, nor had the confessor any intention of giving him absolution.

Suppose, however, the young man thought bona fide he had been absolved, and with this thought, although possibly in the state of mortal sin, went to receive Holy Communion? In this case it isto be held that through Holy Communion his mortal sins were forgiven per accidens if he approached the Holy Sacrament bent attritus.


Case XVII: Requiem Masses with the Blessed Sacrament Exposed

p. 75It has been a certain fact heretofore that with the Blessed Sacrament exposed ex causa privata Requiem Masses have been permissible at the altars of a church with the exception of the altar of exposition. Stipend Masses, Rorate Masses, Sodality Masses, coram Sanctissimo, are classed amongst the category of expositiones ex causa privata. Recent theological opinions have, however, interpreted the decree of the R. C., of June 13, 1900, in the sense that Requiem Masses even at side altars are not permissible if the Blessed Sacrament is exposed in a church. To this interpretation the following objection has been raised. The decree has reference to a certain oratorium publicum, a public chapel, which has two altars, situated in niches opposite each other. The priest standing at the altar on which the Sanctissimum is not exposed, turns his back to the ostensorium, a thing in itself objectionable. Something forbidden for a chapel, furthermore, may not be necessarily forbidden in a church. A decree of the S. R. C. of July 9, 1895, seems also contrary to the above. interpretation, as it directs that whenever the Forty Hours' Devotion is kept on All Souls' Day, all masses with the exception of a single one are to be said pro defunctis, but in purple vestments. It may therefore be concluded that the decision quoted above has reference to one certain instance and that it does not interfere with already existing decisions.

This last argument is a weighty one. It is a frequent error to generalize decisions rendered pro casu. It is possible that a further inquiry would result in a general decision, conforming to the one pro casu, but as long as this has not been decided, the decision pro casu can not be stated as a general law. Take, for instance, the jejunium naturale. Because in Lourdes a fast of four hours has been prescribed before the midnight Mass, many have held this to apply also to the Christmas Mass, but such is not the case.

p. 76In large churches, where the case cited at the beginning of this article occurs not infrequently, it will therefore be safe to continue the previous usage, until the R. C. sees fit to pronounce universally on this subject


Case XVIII: Means by Which to Induce Those Seriously Sick to Receive the Sacraments

p. 77Especially in parts of the country where Catholics are as yet sparsely settled, it often happens that by contact with irreligious people Catholics grow cold in their faith and neglect its practices. If they fall into sickness, such people are not likely to care much for the consolations of the church, and the priest usually meets with a cold reception, if he is called in at all. But even if received in a friendly way, he is likely to meet with a polite refusal as soon as he mentions Confession, etc. What can be done under such conditions to induce Catholics, weak and indifferent in faith, to the reception of the sacraments?

Above all, the worthy, virtuous priest will seek assistance from heaven, and will offer up his pious prayers for divine guidance and help for a task that seems beyond human power. Then he will proceed in confidence, straining at the same time all his faculties of mind to discover the means best suited to the needs of each particular instance. A safe key to the human heart is the genuine priestly love. Diplomacy may often be resorted to with good result. The former general of the Society of Jesus, P. Beckx, accomplished the conversion of an obstinate murderer, condemned to death, by first playing chess with the man and thus gradually gaining his friendship and confidence. Sick people in general greatly appreciate expressions of courtesy and sympathy; the priest may with advantage facilitate his task by inquiring of children about their sick father and sending him sympathy and good wishes, also paying a preliminary friendly call without mentioning anything about religion, thus gradually getting the patient at ease with the thought of receiving the sacraments. The priest who goes about his task in this manner will have the gratification of greatly lessening in his parish the number of those who die without making their peace with God. A thing of the greatest importance in this connection is that frequent exhortations be made from the pulpit to the people to look out not only for the body, but also for the soul of their sick at home, to send for the priest before the sickness gains too much headway, reminding them of the difference it will make for the peace of those left behind, if they can think of their deceased relatives as having died consoled and fortified by the reception of the sacraments.


Case XIX: The Marriage Tie

p. 79


Applied correction from Woywod's opening insert: CASE XIX must be placed in the time before the "Ne temere" decree came into force, viz., 19 April, 1908. As regards the statement on page 80 about the marriage contracted against the bona essentialia of marriage the New Code in Canon 1086 says very plainly: "If one or both parties by a positive act of the will exclude marriage itself or all right to the conjugal relations or any of the essential qualities of the marriage (which are its unity, indissolubility and the primary purpose of marriage) the marriage is invalid."



Titus, without the least scruple of conscience, has changed his religion a number of times, for the sake of worldly gain. At present, however, he is back in the Catholic Church, and to all appearances, for good. It happens now that he ruins a poor Catholic girl, and she becomes a mother. She insists on his marrying her. He agrees, but on one condition only, namely, that they both go over to Calvinism first, and as members of the church of Calvin, get married. For, says Titus, in case this marriage turns out a failure, and we should wish to have it dissolved, we can get a divorce very easily in the Calvinistic church. And so it happens. They both become Calvinists, and as members of the Calvinistic church are married by the preacher. But the marriage turns out badly. Titus abuses the wife, until at last she is compelled to seek a divorce in the civil courts. The divorce is granted and the woman leaves Titus for good.

She remains single for some time, and then falls in love with a Catholic man, whom she finally marries before a civil magistrate. Some time after this she goes to the priest and begs to be received back into the Catholic Church, and to have this, her second marriage, made or declared valid by the Church.

The question is, What is to be done under the circumstances?

Answer.—In order that Lucy's second marriage, i. e., with the Catholic man, be a possibly valid marriage at all, before God and the Church, it must be proven that Lucy's first marriage, i. e., Calvinistic marriage with Titus, was invalid from its very inception. For if the first marriage was at any time valid and consummated, then it can not be dissolved, quoad vinculum, by any power on earth.

p. 80However, there are good grounds for suspecting that Lucy's first marriage, that is, her Calvinistic marriage with Titus, was invalid from the very start. The view non-Catholics take of marriage, namely, that for specified reasons it may be dissolved, quoad vinculum, does not necessarily render the marriage of non-Catholics invalid. For their prime purpose is to contract a real and true marriage. Their belief that marriage is dissoluble is only a concomitant error. But when the main purpose of the contracting parties is to contract a dissoluble marriage, then the marriage rights themselves, which constitute the subject matter of the marriage contract, and which are mutually transferred in marriage, are materially and substantially vitiated and destroyed. There is a real and substantial defect present in the contract, a so-called shameful condition which reaches into the substance of Marriage (Lehmkuhl, II., n. 688).

According to the Canon Law, the shameful conditions contrary to the substance of marriage, when incorporated into an agreement, render the marriage null and void. In like manner, the Instruction issued under Gregory XVI. to the bishops of Hungary, April 30, 1841, on mixed marriages, holds indeed for the validity, generally, of such marriages, notwithstanding the false opinion of Protestants on the dissolubility of marriage; still this same Instruction calls attention to the fact that the Congr. of the Holy Office, October 2, 1680, to the question: “Whether a marriage contracted between a Catholic woman and a schismatic with the intention of violating or dissolving the marriage is valid,” gave the following answer: “If these things were incorporated into the agreement, or if the marriages were contracted under that condition, they are null; otherwise, they are valid” (Denziger, Enchiridion, n. 1485).

In the case before us there is no question of a mixed marriage. But the grounds for its eventual invalidity are not to be sought for in its character of mixed marriage, as such, but in the false view of non-Catholics concerning the object and conditions of the marriage consent, which false view of Protestants may easily enter into and affect substantially the object and conditions of the marriage consent.

p. 81This was true in the case of Titus. He stated expressly that he wished to contract a dissoluble marriage. It was for this express purpose that he joined the Calvinistic church—that his marriage might be more easily dissolved in case he should, in the future, desire its annulment. There is no room, therefore, to doubt the invalidity of the marriage between Titus and Lucy. And consequently there is no room for questioning Lucy's ability to contract a valid marriage with the Catholic man and to be received back into the Church. As marriages of baptized persons before a civil magistrate, though mortally sinful, are nevertheless valid in most places, where the Tridentine Decree, "Tametsi," has not been published, this second marriage of Lucy to a Catholic, before a civil magistrate, was a true marriage before God and conscience, although mortally sinful, provided only Lucy and the Catholic man intended, at the time, to enter into a true and valid marriage contract, binding before God and in conscience. But the whole case should be brought before the Ordinary of the Diocese, who will name the conditions on which Lucy will be reconciled with the Church.

But if Lucy's marriage with the Catholic man before the magistrate was not looked upon by them as a real marriage, but only as a civil ceremony, prescribed by law, as happens in some countries, then, of course, Lucy's marriage to the Catholic, before the magistrate, was no marriage. The pastor should not lend his countenance to it, nor bless it, before he has laid the whole matter before the bishop. It is the bishop's office to determine the invalidity of Lucy's first marriage, with Titus, because that marriage had all the appearances of a valid contract "in foro externo" and before the public. Only after competent Church authority shall have declared it invalid can Lucy proceed to a second marriage. It will be necessary, however, to produce satisfactory proof of Titus' intention, when he married Lucy, of forming a dissoluble union only.


Case XX: Forbidden Books

p. 83Julius, who is a good Catholic, noticed some time back that a young woman, a near relative of his, who cares little about religion or the Church, is passionately fond of the Memoirs of Casanova, which she actually devours herself, and lends to others to read. In order to prevent the spiritual harm done by such reading, Julius borrows the Memoirs from the young woman and hides them where no one can get at them. Some time after this he hears, accidentally, that no one is allowed even to keep in his possession books forbidden by the Index. Thereupon he calls upon his pastor and consults him as to what he ought to do with these Memoirs, of which there are several volumes.

Answer.—Casanova's Memoirs are on the Index, decree of July 28, 1834.

Therefore, 1. Julius dare not keep these Memoirs in his possession, no matter how praiseworthy his purpose, without the permission of the Holy See. St. Alphonsus says:

“A person is not excused who keeps a book either in another’s house, or under another’s name, or with the intention of not reading it” (L. vii., n. 297).

Dr. Hollweck, in his work on the Index, comments on these words as follows:

"Concerning the having in one's possession books forbidden by the Index, we must emphasize the fact that it makes no difference whether you keep the book in your own possession or give it to others to keep for you; whether the book belongs to you or to somebody else; whether you intend to read it or no. Moreover, you must have had the book in your possession for a considerable length of time before you become guilty of a mortal sin, and incur the censure attached to the transgression of the law. St. Alphonsus calls one or two days parvitas temporis (l. c. n. 295). The Popes have usually named eight days as the limit of time for giving up bad books. With this fact in mind, it may be safely said that one must keep in one's possession a forbidden book over one week in order to be adjudged guilty of a serious infraction of the law and to have incurred the censure attached to it. One may keep the forbidden book in one's possession, even longer than one week, if one does so in order to await a more favorable opportunity of turning the book over to the bishop or vicar-general, or to get the necessary permission to keep it. But one should not keep the book longer than one month, for a month is ample time to get the necessary faculties from the Holy See." Thus far Dr. Hollweck.




	Julius may not burn the book, or otherwise destroy it, because it is not his property.






	Although the borrower or depositary of another's property is bound to restore the same to the owner upon his demand, or at the stipulated time, still in the case of Julius there is the exception to be made, of which St. Thomas writes: “When a thing to be restored appears to be gravely harmful to the person to whom restitution is to be made, or to another, it ought not then to be restored to him. Nevertheless, the person who thus retains another’s property ought not appropriate it to himself, but either reserve it so that he may restore it at a suitable time, or even hand it over to another for safer keeping” (2, 2, q. 62, ad. 1).



St. Alphonsus, Lessius, Lugo, and others, teach the same.

Julius would sin against charity, or the love he owes his neighbor, if, without more ado, he were to return the forbidden book to the owner, foreseeing the harm that would come to her or to others from its perusal. We say, "without more ado," because if Julius can not refuse to return the forbidden book to its owner, without serious inconvenience to himself, "sine gravi incommodo," he may return the book at once (Cf. Marc, n. 1020).

p. 85


	Since, therefore, Julius may not return the book to its rightful owner, simply upon her demand, and since he may not keep it any longer in his possession without the permission of the Church authorities, he should either get the permission to retain the book in his own possession or he should give it to some third person for safe keeping who has the faculty to retain forbidden books.



Perhaps, in the course of time, the young woman may be prevailed upon to waive her right to the book, and no longer to consider it her own property.


Case XXI: A Promise a Binding Contract?

p. 86Claudina promises her husband, on the day of their marriage, that she will make over to him the sum of three thousand dollars, as soon as he shall have served out the term of his enlistment in the army. In the meanwhile, however, her husband becomes addicted to drink and before the term of his enlistment has expired is a confirmed drunkard. Claudina refuses to keep her promise. She proposes to keep the money herself and use it for her children. Her husband, however, insists that she keep her promise to him and give him the money. What is Claudina to do under these circumstances?

Solution.—Claudina's promise has all the necessary qualities of a binding contract, and it imposes on her, therefore, the obligation of keeping it, in the event of the husband complying with the conditions of the promise. As the case stands, it is not clear what use Claudina's husband is to make of the money once it comes into his possession. If Claudina intended that her husband should be perfectly free in the use of the money for whatever purpose he might choose, and this seems to have been the case, then it is certain that Claudina would never have made the promise had she foreseen the circumstance of her husband becoming a drunkard. The fact that she postponed the fulfilment of her promise until her husband should have completed the term of his enlistment seems to prove that she made this reservation expressly. Since she intended, therefore, to bind herself by her promise only on the condition that her husband should remain a good, decent man, she is, under the circumstances, absolved from all further obligation toward her husband in the matter. For a so-called "contractus gratuitus unilateralis" is considered void when the circumstances of the person or thing have so changed that it may be taken for granted that from the start the obligation imposed by the contract was not to be extended to this case. The wife may rest perfectly easy in her conscience, and all the more so, since she intends to use the money for her children, whereas, the father by his drinking is prevented from taking the necessary care of his family.

p. 87But should not the wife, in the interest of domestic peace, give way to her husband and let him have the money? No; because it is not she, but the husband who is disturbing the peace of the family, and if she gives him the money promised she only lends him new means for indulging his habit of drink and further destroying the peace of the home.

Only in case the conveying of the money to the husband did not give him the free disposition of it, neither now nor later, could the wife be advised to make it over to him. But in that case the husband would have no further interest in the matter. The wife may, if she pleases, renew her promise to her husband, but make its fulfilment depend on his thorough and sincere reform.


Case XXII: For What Persons May the Holy Sacrifice of Mass Be Offered?

p. 88


Applied correction from Woywod's opening insert: CASE XXII is briefly answered by Canons 809 and 2262 of the Code which state that Holy Mass may be applied for any of the living or the dead except for those excommunicated or separated from the union with the Church, as all members of Protestant sects are. But even for these while they are living Holy Mass may be said privately, due care being taken that no scandal is given to the faithful. But for those who are excommunicated by name, through a decree of either the bishop or the Holy See, the Holy Sacrifice can be offered up only for their conversion.



Titius, a parish priest, receives from a pious Catholic lady three Mass stipends, with the request that he say three Masses for the following three intentions: One for her brother, who died without baptism, although he was a man of upright life, who feared God and departed from evil; one for an Episcopalian friend, who died in good faith and to all appearances in the grace of God; and one for the soul of her late husband, who was an "excommunicatus vitandus," who at the moment of death gave unmistakable signs of repentance, although on account of the suddenness of his taking off, there was no time to call a priest.

Titius accepted the stipends and said three Requiem Masses, in serting the names of the dead persons in the orations of the Mass. When taken to task for this by another priest, Titius replied that the sacrifice of the Mass may be offered up for all those for whom the sacrifice of the Cross was offered up. As Christ died for all men, therefore Mass may be said for all men.




	For whom may the Holy Sacrifice of the Mass be offered?






	Did Titius do right in this matter, and what is to be said about the reason he gave for saying Mass for everybody?






	Ought Titius to return the stipends?



I. It is evident from the Council of Trent (s. XXII) that Mass may be said for all the living who are baptized and living in communion with the Church, as well as for the souls in purgatory. There is no difficulty on that point. The difficulty arises when there is question of saying Mass for persons excommunicated, or for heretics and schismatics, or for the unbaptized. May a priest say Mass for any of these latter, whether living or dead?

p. 89Considered in itself, and apart from the legislation of the Church, there is no reason why Mass may not be said for any and all persons, since the sacrifice of the Cross was offered for all mankind. But inasmuch as the Mass is an act of public worship, its celebration comes under the laws and discipline of the Church. Hence in regard to saying Mass, the general rule is laid down that Mass may be said for any and all persons, except those for whom the Church by an express and incontrovertible law (for this is materia odiosa) forbids it to be said.




	The act by which a priest offers up Mass for any particular person may be a public act, or it may be semi-public, or it may be an altogether private act; that is to say, the act by which the priest applies the special fruit of the Mass, or its ministerial fruit, as some theologians call it, to some private individual may be a public, a semi-public, or a private act. It is a public act when the priest announces to the faithful that Mass will be said for such or such a person, or when he inserts the name of the person in the orations of the Mass. It is a semi-public act when the priest accepts the stipend and promises to say Mass for the person named, although he says nothing to the faithful about it. The act is a private act if the priest's intention in offering the Mass be known only to God.



Now with these observations in mind, let us discuss the question of offering Mass for the living.




	The Church forbids the public offering of Mass for an excommunicatus vitandus (Ita omnes. Bened. XIV).






	The Church allows Mass to be said for a heretic or a schismatic provided the Mass be said for the express purpose of obtaining for the heretic or the schismatic the grace of conversion to the true faith (dec. Holy Off., April 19, 1837).






	The Church allows Mass to be said for an unbaptized person, provided the saying of it gives no scandal to the faithful, and that nothing special is added in the Mass, and provided there be nothing bad or false or superstitious in the intention of the person offering the stipend, if such person be unbaptized (dec. July 21, 1865). Thus Mass may be said for an unbaptized sick person that he be restored to health, or for an unbaptized person condemned to death, that he recover his liberty, or escape the death penalty (Holy Off., March 11, 1848).



p. 90Regarding Mass for the dead the Holy See was asked the following questions:




	Is it lawful to say Mass for those who die in open heresy, especially if it be known that you say Mass for them?






	Is it lawful to say Mass for such persons if no one knows it except the priest and the person offering the stipend?



I. Both of these questions the Holy See answered in the negative. In neither case is it allowed to say Mass. From which we conclude that the Church makes no distinction between the public and the semi-public saying of Mass, but forbids both alike.

II. It is not lawful, under any circumstances, to say Mass for those who have died without baptism, “for the dead who depart from this life in their unbelief” (dec. Sept. 12, 1845).

III. It is not lawful to offer prayer in the name of the Church for an excommunicated person, if such person died while under the ban of excommunication, unless first absolved, no matter how contrite the person may have been at the hour of death, and even though before God he may have been absolved from the excommunication (c. 28 de sent. excomm.). The absolution from the excommunication must be first pronounced over their corpse, before Mass may be said for their soul.

IV. Titius did wrong in accepting the stipends, and saying Mass for the intention of the giver, and above all he did wrong in mentioning the names of the dead person in the orations of the Mass.

p. 91V. Titius is not bound to return the stipends he received for the Masses, because he did not sin against commutative justice. He did all that he promised to do, when he took the stipends. He sinned against the laws of the Church, by saying the Masses, but he did not sin against the virtue of commutative justice.


Case XXIII: The Words of Consecration

p. 92Titius, a priest, somewhat scrupulous by nature, repeats the words of consecration very often in the Mass.* Once he repeated the words of consecration over the chalice, because he had said "Hoc est enim calix sanguinis mei" instead of "Hie est." Another time he omitted the words "mysterium fidei," and therefore repeated the whole form. Another time he repeated the form of consecration over the chalice because in his haste to get through the Mass he said "sanguis" for "sanguinis." And again another time he paused in the middle of the form of consecration for the chalice until he made an act of contrition, because he feared that he might be in mortal sin. Titius's confessor is at a loss as to what judgment he shall pass on Titius.

* See the interesting chapter on this mania in Sanford's Pastoral Medicine.

Titius did wrong in all four instances, where he repeated the words of consecration, and he merits reproof.




	In the first instance Titius should not have repeated the words of consecration over the chalice in order to correct a grammatical mistake. "Hoc est" has identically the same meaning as the rubrical form "Hie est." It is less correct Latinity, but it is synonymous with "Hie est." "Hoc est enim calix" is not a substantial change of the form of consecration, and does not invalidate the form.






	The omission of the words "mysterium fidei" does not invalidate the form. If all the words beginning with "novi et aeterni" and continuing to the end "peccatorum" were omitted, the form would have to be repeated, because, owing to the opinion of weighty theologians, the form would probably be invalid. But the same can not be said of the omission of one or two words, and some theologians think that the repetition of the words of consecration would be illicit, when only one or two words, like "mysterium fidei" have been omitted (cf. Lehmk., II. 129; Genicot, II. 110).



p. 933- Pronouncing "sanguis" for sanguinis" does not give any new sense to the words of consecration. It is evident that it is only a slip of the tongue, a slight accidental error of pronunciation, and that Titius intended just what the correct grammatical form says.




	Titius did wrong by repeating the whole form because he had interrupted it momentarily in order to make an act of contrition. Slight interruptions which scrupulous priests make in pronouncing the words of consecration do not constitute a moral interruption.



We would add that in Titius's case it is very probable that the consecration of the chalice was already accomplished when he interrupted the form to make an act of contrition (cf. Genicot n. 176,


Case XXIV: Confession by Telephone?

p. 94Case.—A certain priest, by name Paul, had brought into play all manner of artifice that might secure him an entrance into the house of a Freemason, whose wife, Mary, lay grievously ill, but all in vain. He was on the point of despairing when he discovered that the house was equipped with a telephone. Through the assistance of a servant in the house, Paul was enabled to obtain communication with the sick woman, and, having heard her confession over the "phone," gave her conditional absolution.

Now the question arises: Did Paul act prudently? Our answer is in the negative, and for the reasons we will now set forth.

Solution.—Before all else, the penitent must be truly present to the confessor, for an absent person can never be absolved. This we know, in the first place, from the condemnation made by Pope Clement VIII of the following proposition: “It is lawful sacramentally to confess sins by letter or messenger to an absent confessor and to obtain absolution from that same absent confessor.” And Pope Paul V, approving of Clement's action, declared the condemnation to extend to both members of the proposition, even separately considered. Secondly, we know this from the Council of Trent, where, speaking of the nature of the Sacrament of Penance, it is said: “Christ instituted this sacrament in such a way that He willed penitents to be arraigned before this tribunal as defendants and to be freed from sins by the judgment of priests.” These words call for no more and no less than the presence of a criminal before a judge.

The penitent, then, must be present to the confessor. But how? Morally or physically? Theologians are our guides in this matter, and in this they are sure guides, seeing that they all agree in demanding a moral presence. What, then, we may inquire, is moral presence? These same theologians tell us, definitely or satisfactorily enough we do not say, that men are morally present to one another when they can speak with the ordinary voice (voce communi), though pitched in a higher key. Again we find some who extend this presence to twenty paces. The limit, however, is reached by those theologians who hold that the required moral presence is had if the confessor sees or by any one sense perceives the penitent, and this in the natural or human way. We now conclude that the presence required for valid absolution is had only when the confessor can perceive the penitent at least by one sense, and in the natural way, i. e., aided only by nature, e. g., the sun, air, etc.

p. 95Indefinite as this notion of moral presence may be, we will now apply it to the case in hand. At the very outset, we can say that if this presence is had, it is only by means of the telephone. Through no other medium can Mary, lying ill in her home, be said to be present, either physically or morally, to Paul, who is now in the telephone station. Our question, then, concerns itself only with this circumstance of communication. Assuredly, this communication does not take away the distance, nor does it render those present to each other who are, de facto, at a distance, for at most it is but an efficacious medium of communication between absent persons. This is no new doctrine, for if we ask the general opinion of prudent men on this matter we will receive the same verdict—that the telephone does not create presence, but is only a means of communicating with an absent person. From the mere fact, then, of two persons being in communication it does not follow that they are present to each other, as can easily be seen in the case of communication had through a messenger, or again, by means of a letter.

p. 96For fear this notion of moral presence may be, as yet, too indefinite or abstract, we will now take a concrete example of it—to be had, we think, in the case of hearing Mass. To fulfil our obligation of hearing Mass we must at least be morally present, so that we would ' '€ reckoned among the number of those assisting at the offering of the Holy Sacrifice. Could this be had through the telephone? Is it likely that any one would admit that a person could hear Mass over the "phone"? Assuredly not. And why? Because the telephone does not supply moral presence. Still St. Alphonsus says: "Praesentia pro absolutione majorem propinquitatem requirit quam pro audienda missa." With this saying before us we can reasonably hold that the moral presence, required by the theologians, demands, if we may be permitted the expression, a local nearness, and we likewise contend that one would change the meaning of the words in affirming that Paul and Mary were truly present to each other.

Our next endeavor will be to discover the mind of Jesus Christ anent this matter—the presence required for a valid absolution. Our Lord and Saviour Jesus Christ instituted seven Means of Grace, called sacraments. These seven sacraments, we might do well to note here, are separate entities instituted, each and every one of them, for a different purpose. A sacrament is a sign—an efficacious sign of grace. A sign is made up of two elements—the thing to be signified or symbolized, i. e., the idea of Christ, and the symbol or rite, which in turn is composed of two elements—one real or sensible, called matter, and the other verbal, called the form. Of the seven sacraments two were instituted in specie, i. e., Christ not ony gave the Church the idea to be symbolized, but also the matter and form which constitute the symbol. The other five Christ instituted in genere, i. e., He gave the Church the idea to be symbolized, and left her free to choose apt instruments to signify the idea. The Sacrament of Penance was instituted in genere.

p. 97The Council of Trent tells us that the Church can not change, in fact, can do nothing regarding the substance of the sacraments, i. e., the idea Christ had in instituting them. If, then, our notion of moral presence is included in the idea of Christ, which is the substance of the sacrament, the Church can not change it one jot or tittle. If, on the other hand, it is contained in the symbol, the Church can, at her discretion and according to the needs of the time, change it. But, de facto, she has, up to this, in no way modified it. What we must do, then, is to discover the mind of Christ—His idea in this matter.

We find nothing concerning it in the teaching of Christ, and, moreover, the Church, in her teaching, has not a word. We must go to the theologians and the practice of the Church for a solution. All theologians teach that Christ instituted penance for the remission of all sins committed after baptism—that this was His idea. But what we are especially concerned about is the symbol or rite regarding the determination of which the Church, we admit, was allowed a certain amount of latitude—an apt symbol, one that would clearly represent Christ's idea, made up of two elements, which theologians for convenience's sake have analogically called matter and form. As we have already stated, each of the sacraments has a symbol or rite in which these two elements may be distinguished. That same connection must be had between the matter and form of each symbol, all will admit, and that this connection may be different for different sacraments, is demanded by the fact that the sacraments, notwithstanding a certain more or less artificial uniformity, belong to disparate categories of things. What connection, then, does the Sacrament of Penance require between its matter and form? What presence is demanded to exist between the penitent supplying the matter and the confessor pronouncing the words of the form? In a word, according to the mind or idea of our Saviour, what presence must exist between Mary, confessing her sins, and Paul, giving her absolution? For an answer to this question we must betake ourselves to the theologians and the practice of the Church.

p. 98The theologians have always taught that the penitent should present himself before the confessor as does the criminal before the judge. They have always demanded, for the validity of the absolution, that the penitent be present to the confessor so that the words of the form, pronounced in the ordinary way, should fall upon the penitent in like manner. This the Church also has always demanded, and as we see from her practice, has always obtained. This, then, is the idea of Christ which demands this presence for the validity of the absolution. But this presence is certainly not had through the telephone, as all theologians admit, and no necessity, no matter how great, can supply it, though some theologians, by a queer process of reasoning, come to this conclusion.

The case of these latter theologians would not be altogether hopeless, but would have some probability in its favor, if the human voice was heard through the telephone, for, then, there would be a slight probability of the telephone creating moral presence. In this matter we must have recourse to science. What does she say? Her verdict is that we do not hear the human voice, but only a physical reproduction, or rather, a physical effect of the voice. After along struggle we may get her to admit that perhaps the human voice is heard, but more than this is required to produce a slight probability of moral presence, for a slight probability is a true probability, and, consequently, demands one good, solid motive. A slight probability is so called not because it has for its foundation a slight motive, but because it is of a lower grade of a true probability. We hold, then, that a slight probability is not had in this case, and still a slight probability is necessary, even in a case of extreme necessity, for the licit administration of the sacraments.

p. 99Because of these reasons we conclude that the presence, necessary for the validity of the absolution, is not obtained through the means of communication called the telephone, and consequently that Paul. in this case, acted imprudently.


Case XXV: May Mixed Marriage Ever Be Advised?

p. 100Mr. B., a wealthy Protestant merchant, married a Catholic woman, promising that the children should be reared as Catholics. After a happy married life the wife dies, leaving three children under age. B.'s mother was still living, but he did not care to place his children in her care, having promised their Catholic education. Under these circumstances he sought again the hand of a Catholic woman. The latter asked advice of her confessor, and he advised her to accept the offer.

Quaeritur i. Is it never advisable to advise the entering of a mixed marriage? 2. Did the confessor act against the Church in casu? 3. What should the priest advise Mr. B. if he should ask for advice in the matterf

Ad 1. The dreadful havoc wrought by mixed marriages, for the individual and for the Church, is sufficiently known. The loss of souls, the inroads made by indifferentism, show as plain as daylight how well-founded the plaints of bishops and clergy from all parts of the Church are, and call to mind the touching words of Pius VIII, with which he accompanied the delegating of dispensation to the bishops of Prussia: Post haec Sanctitas Sua ad crucifixi pedes provoluta protestatur, se ad tolerantiam praedictam ea dumtaxat de causa adduci seu verius pertrahi, ne graviora religioni catholicae incommoda obveniant. For this reason it is the priests' sacred duty to refer in their sermons frequently to the evil consequences of mixed marriages, and to raise a warning protest already in the catechetical instructions at school. Yet, notwithstanding, now and again permission will be granted for a mixed marriage, the Church giving dispensation for weighty reasons, the necessary conditions being observed. The practice of the Church proves this, and Benedict XIV forbids to consider as sinful such a marriage, contracted after valid dispensation. That, however, which is permissible under certain conditions, may under special circumstances be even good and commendable and therefore advisable. This would answer the first question.

p. 101Ad 2. Against the Church would act the one who works against the spirit of the Church, who does not observe her laws, and offers occasion for violation of the same. A confessor who would advise a mixed marriage for any ordinary reason would certainly act against the Church. In our case, however, the salvation of three young children is at stake, which may be cared for without peril to the own soul. We are dealing with a man who is so in earnest about their Catholic education, that he for this reason alone seeks again a Catholic for wife. Such an one assuredly will never put any obstacles in the way of his wife's religious practices; this has been proven during his first marriage. On the contrary, there is a well-founded hope that he, too, may ultimately follow the lead of grace. Who would, therefore, censure the advice of this confessor, as against the Church, who recommends to a zealous Catholic such a spiritual work of mercy? A very similar case is recalled to the writer of these lines. A Protestant, upon the death of his Catholic wife, wanted to win a Catholic girl for his bride, so that he might be able to carry out his promise of bringing up his children as Catholics. The confessor advised the girl that she would be doing a good work by accepting the offer. But she declined to marry a Protestant; and no Catholic can blame her for it. What happened, however? The man eventually married a Protestant girl, who thought it queer that she and her Protestant husband should bring the children up as Catholics. The husband at first would listen to no arguments, he desired to keep his promise. But then the Protestant minister came along, and so harangued the two that finally the children were sent to a Protestant church and school.

p. 102The advice of our confessor was certainly not against the interests of the Church.

Ad 3. The foregoing answers the third question. Should Mr. B. come to the Catholic priest and show himself the man we judge him to be from the facts in the case, the priest should help him to find such a Catholic wife, who is likely to undertake the task imposed by this marriage.


Case XXVI: Inquiring in Confession for the Name of an Accomplice

p. 103Titia, being reprimanded by her confessor for neglecting to make her Easter duty, gave the following reasons to justify herself: She said that she was at Confession last Easter, but that the confessor refused her absolution, because she would not reveal the name of a man high in the city government, with whom she had sinned. The confessor urged that he might be able to reclaim the official, who was a Catholic, if he knew his name; at least, he might be able to prevent him from doing further evil. It is not wrong, the confessor further urged, to make known the hidden sin of another, when there is a sufficient reason for making it known. In the present instance, the good of your neighbor demands that his sin be made known, because he may be reclaimed to the grace of God, or, at least, prevented from repeating this sin. Titia, however, refused to make known the name and was dismissed, without absolution, being requested to come back in another week, which she failed to do.

Now we ask:




	Is it always, and in all cases, forbidden for a confessor to inquire the name of an accomplice, or are there any cases when this is allowed?






	What judgment is to be formed of the confessor in question?






	Did the confessor incur any censure?






	In answer to the first question, we would say that Benedict XIV issued four Apostolic Constitutions condemning the practice of inquiring in confession the name of an accomplice.



The first of these constitutions begins, "Suprema omnium," and was issued in 1745. The second begins, "Ubi primum," and was issued in 1746. These two constitutions were first issued to the bishops of Portugal and Algarve. By a third constitution, beginning "Ad eradicandum," these two constitutions were extended to the whole Church. To these the same Pontiff added a fourth, "Apostolici ministerii," prescribing the mode of procedure against delinquents. In these four constitutions, the Supreme Pontiff Benedict XIV condemns the practice of inquiring the name of an accomplice, and he punishes by excommunication, to be incurred ipso facto, and reserved to the Roman Pontiff, whosoever shall teach that the aforesaid practice is licit, or whosoever shall defend it, or shall attack the decrees issued against it, or shall twist the same into another meaning; in like manner, also, suspension is decreed, "ferendae sententiae," against those who inquire the name of an accomplice, or his or her place of residence, or shall inquire such other information in confession that may easily discover the identity of the accomplice, and who shall deny absolution to penitents refusing to give this information. And these penalties are incurred, even though the delinquent may not have committed mortal sin.

p. 104The theologians maintain, however, that these constitutions do not include each and every one inquiring the name of an accomplice. They except, therefore, from the penalties decreed in these constitutions all cases in which, according to true and sound teaching ("juxta veras et sanas doctrinas"), it is allowed and even necessary for the guidance of the penitent's conscience, to demand the name of the accomplice.

Some theologians err in determining what cases are to be exempted from the Benedictine censures.

Those err who hold that it is allowed to inquire the degree of relationship in sins of incest. Because the degree of relationship does not add a new species to the sin of incest.

p. 105Again, those theologians err who maintain that it is licit to inquire whether a maid servant lives in the same house. Because it is sufficient to inquire whether the occasion is proximate or remote. Indeed, it can not be said that there is any certain grave obligation to tell a mortal sin in Confession, if such Confession will reveal the identity of the accomplice. If, therefore, the penitent is not bound to confess such a sin, by what right may a confessor question him about it?

The case may occur where concealing the name of the accomplice may work much evil, which evil the penitent is bound to prevent, but which can not be prevented except by making known the accomplice to the confessor. In that case the confessor must oblige the penitent to make known the accomplice, and if the penitent refuse, he or she is not worthy of absolution, and the penitent is bound in conscience to make the revelation, or otherwise to be judged unworthy of absolution. But it is very desirable that the identity of the accomplice be revealed to the confessor, not in Confession, but outside of it. For if the revelation be made outside of Confession, then the case is no longer a case of the confessor inquiring the name of an accomplice, but of a penitent revealing the identity of his accomplice, because he is bound to do so by a higher law. 2. The conduct of the confessor in this case in requiring the penitent to discover the identity of the accomplice is reprehensible. It is in direct opposition to the constitutions of Benedict XIV, which expressly forbid inquiry as to the name of an accomplice, under pretext of correcting him. Nor did the good that the confessor hoped to do, after learning the name of the accomplice, justify him, because it did not fall within any of the cases which require the revelation of an accomplice.

The confessor is likewise blameworthy for sending Titia away without absolution. However, it is not evident from the case, that he denied her absolution, and told her to come back, in order to induce her to make known her accomplice.

p. 106


	The confessor incurred excommunication, reserved to the Holy See, because he taught, and defended, and recommended a practice condemned as detestable by Benedict XIV. That he did so in private, and not publicly, does not exempt him from the censure. For in the constitution of Pius IX, "Apostolicae Sedis," all those incur the excommunication who teach or defend, either publicly or in private, propositions condemned by the Holy See.



It might be urged in the confessor's defense that he did not teach that it was licit to deny absolution in this case. But such defense seems to lack any solid foundation. Some theologians, indeed, hold that no excommunication is incurred where the confessor does not teach that it is licit to deny absolution. But this can not be gathered from the Benedictine constitutions; because where they speak of the excommunication incurred, they do not make mention of "absolution"; they speak of absolution only in connection with the suspension incurred by the confessor. Wherefore the confessor is not suspended, unless he teach that the practice of inquiring the name of an accomplice is licit, and threaten the penitent with a denial of absolution, as an inducement to make the revelation. The confessor, therefore, in this case, has committed a mortal sin, has incurred excommunication reserved to the Pope, and should be punished with suspension, if he denied the penitent absolution because she would not reveal the name of her accomplice.

In conclusion it is to be noted that Benedict XIV obliges all persons who shall in any manner have knowledge of such confessors, to denounce them. The penitent alone, in his or her own cause, is excused from the obligation of denouncing, "ne seipsum prodat." The priest, therefore, who knows of such confessors, outside of Confession, is bound to denounce them. This denunciation is to be made to the Holy Office. Strictly speaking, if the offense was committed "ex prava voluntate," the confessor is to be denounced to the Holy Office. If the offense was committed "ex animi levitate," the confessor is to be denounced to the Ordinary. But the Holy Office is to judge whether the offense was committed "ex prava voluntate" or "ex animi levitate." Therefore, in either case, the denunciation is to be made to the Holy Office,


Case XXVII: A Case of Restitution

p. 108Some time ago a fire broke out in a store in which John is employed as a clerk. To increase the amount of damages which his employer would receive from the insurance company, John, together with another clerk named Donald, testified that a large quantity of silk goods and laces had been destroyed by the fire, when, in fact, they had been removed by the proprietor and were intact. In the meantime the storekeeper has disposed of his business and removed elsewhere. Donald has a good position in a large New York house, but John makes scarcely enough to keep him.

All this John makes known in his Easter confession. He knew at the time that he made the statement to the insurance agents about the silk goods and laces that it was a false statement, but Donald's testimony alone would not have sufficed to recover the supposed damages, and so he was induced to make a joint statement with Donald. He did not profit by it himself, nor does he know how much money the storekeeper got from the insurance people for the silk and laces, except that it was hundreds of dollars. When questioned further by the confessor, John admits that there is no probability whatsoever, that either the storekeeper or Donald will ever make any restitution, neither of them being Catholics. Under these circumstances, the confessor holds John to restitution in the full amount. But John has nothing wherewith to make restitution, neither does he know the exact amount to be restored, nor the parties to whom restitution is to be made, since the old company has gone out of business and a new concern has bought up its interests. Under these circumstances the confessor volunteers himself to find out how much money was recovered from the insurance people for the silk and laces, and to what individuals restitution must be made, and to inform John later of the results of his inquiries. In the meantime, however, the confessor grows anxious about the course he is taking in the matter, and asks whether he is acting rightly. Theoretically, there can be no doubt of John's obligation to make restitution, but only in case the storekeeper refuses to restore, in which case John is held jointly with Donald, because Donald's testimony, by itself, did not suffice to prove the supposed damage. Therefore, John is liable, together with Donald, for the whole amount, but only in the second instance, that is, in case the storekeeper does not make good, in which case John may recover from the storekeeper. But Donald refuses to pay his share; therefore, John is liable for the full amount, but with the right to recover from Donald, Donald's half of the amount restored. In principle, therefore, the decision of the confessor is correct. In practice, however, we are obliged to take a different view of the confessor's conduct.

p. 109In the first place, the confessor acted imprudently in undertaking to find out for John the exact amount of money paid by the insurance company to the storekeeper for the supposed destruction of the silk goods and laces, and to what persons this money should be restored. There is always danger of breaking the seal of confession in making such inquiries. Moreover, even supposing the penitent gives the necessary permission to make the inquiry, the undertaking is odious in itself, and may lead to embarrassing complications. There is no need, in the present instance, of such an investigation, because John has no means wherewith to restore. There is question of making restitution to an insurance company. These companies are operated and secured by the premiums paid by the persons insured. The rate of the premiums depends on the risk the company takes in insuring, the risk being computed on the average frequency of fires, as shown by the records of insurance companies, no account being taken whether the fires are accidental or of incendiary origin. The company endeavors, by means of restrictive clauses and thorough investigation into the origin of each fire, to protect itself against fraud. However, it can not guard against every deception practised by the insured. Therefore, in fixing the rate for insurance the company considers only the possible damages it may have to pay. Hence it follows that the carriers of fire insurance policies are themselves, to some extent, the sufferers when unjust fire damages are allowed, because they pay a higher premium rate in consequence of fires of incendiary origin. If no fraud were practised on insurance companies by holders of policies in the same, the rate for insurance in such companies would be much lower than it is. It is but just that the policy-holders should be indemnified for unjust damages they are thus indirectly made to suffer. But the number of policy-holders is so great that the amount of restitution to be made to each policy-holder for damage done him by any particular fire is inconsiderable.

p. 110Moreover, their identity is unknown. Therefore, the poor may be substituted for them and restitution made to the poor. In this view, and it is well founded (cf. Lehmkuhl, I. 11, 34), John's case may be easily disposed of. John is actuated by a sincere desire of making restitution, but is prevented by his poverty. The confessor may tell him that he may give alms to the poor by way of restitution, and as he is poor himself, he is included in the number of those who may benefit by the alms. In this way John's conscience is set at rest. But the storekeeper and Donald are still bound to restore.


Case XXVIII: The Pauline Privilege

p. 111Case submitted:

A certain unbaptized lady was married to an unbaptized man. They separated before the civil court. The lady got married again, and wished to join the Catholic Church with her husband. Not having been informed about her former marriage to the infidel, and finding them sincere and well disposed, I baptized them and married them.

I did it because, 1, they live in the mountains, among the Mor mons, and everything was prepared when I arrived there; 2, because I thought that she had the privilege by the "Casus Apostoli," although "interpellatio non facta fuit." Our bishop says that he doubts whether in his faculties he has the power to dispense in the "interpellatio partis infidelis." Do you know whether the Holy Father gives this power to the bishops in this country? Some say that they have the power.

It would be too bad, not only for that couple, but for numerous relatives, who desire to enter the true Church. In case the "interpellatio" is necessary "quoad validitatem," must I procure a dispensation "in radice"?

Solution:

The case here submitted gives rise to the following questions:




	Is the "interpellatio partis infidelis" required "ad validitatem" or only "ad licitatem novi matrimonii"?






	Have the bishops of the United States faculties to dispense "a facienda interpellatione"?






	What ought the priest to have done as soon as he learned of the first marriage?



p. 112


	What is to be done now?






	Is the interpellation required for the validity of the new marriage, or only for its licitness?



Answer.—The theologians are not agreed as to whether the interpellation of the unbaptized party is required for the validity of the new marriage, or only to make it licit. The greater number favor the opinion that the interpellation is of divine command—juris divini —and that its omission, without Papal dispensation, makes the new marriage invalid. Card. D'Annibale (l. III. n. 476) says to the question “whether interpellation is necessary by divine law? The far more common opinion answers affirmatively.”

The theologians who hold that the interpellation is required for the licitness only of the new marriage, contend that the validity of the new marriage, contracted without the interpellation and without a Papal dispensation, will depend, "ex jure divino," on the willingness or unwillingness of the unbaptized party to be converted or to cohabit in peace, etc. The new marriage of the baptized party will be valid or invalid, according as the subsequent investigation shall prove that the unbaptized party to the first marriage was willing or unwilling to be baptized or to dwell with the Catholic party without sin, etc.

These theologians hold that the interpellation is a “a means of ascertaining whether the Pauline case is in fact verified, just as an inquiry into the death of a spouse is required for the lawful celebration of a new marriage, but its omission does not cause the new marriage to be null and void.”

Thus Ballerini-Palmieri (VI. n. 619), “But I do not know why, in our case also, one should not reason in the same way (as in the case of establishing the fact of the husband’s or wife’s death before contracting a new alliance), namely, that he who contracts a new marriage without the unbelieving party having been interrogated certainly sins, but contracts validly if the unbelieving party was unwilling either to cohabit or to be converted, and invalidly if that party consented to conversion or cohabitation.” Indeed, there are some theologians who argue that the omission of the interpellation would not even render the new marriage illicit, if the unwillingness of the unbaptized party to be converted had been proven for certain in some other way. But whatever may be said of the probability of these opinions which deny the need of interpellating "quoad validitatem novi matrimonii," it must be admitted that the greater number of theologians hold that the interpellations are "juris divini," and their omission, without Papal dispensation, renders the new marriage invalid. Moreover, innumerable decrees and answers of the Holy See prove beyond doubt that it is never licit to omit the interpellation without the permission of competent authority.

p. 113In the year 1884, the Bishop of Portland consulted the S. Congr. de Prop. Fide on the following question: “Whether, where the dissolution of a marriage contracted in unbelief is in question... and where the unbelieving party, released from her husband by legal divorce, has proceeded to another marriage, interpellation would be altogether necessary, even with the following very great inconveniences, namely: 1, the unbelieving woman regards the interpellation as injurious to herself; 2, her new husband hears the interpellation with indignation, and if the interpellation is made orally, the messenger will sometimes discharge his office not without danger; 3, where the man or woman released by divorce has already passed to another, as they say, marriage, he or she could not return to the former spouse: for the civil law stands in the way.”

To this question the S. Congr. de Prop. Fide replied as follows: “According to the intention. The intention is that neither divorce nor a second civil marriage is sufficient to exempt a party from the obligation of interpellation. But insofar as it is established at least summarily and extrajudicially that interpellation will be either impossible or useless, the Bishop shall use the faculty of dispensing, if he possesses it; if not, petition must be made to His Holiness for the faculty for ten cases. His Holiness approved and granted the faculty.” (G. P. F. 1360). Feije (Disp. n. 493) says: If the baptized party contract a new marriage, without interpellating, and without procuring a dispensation from the interpellations, then the baptized party sins grievously. The validity, however, of the marriage, in the opinion of many theologians, will depend on the subsequent consent or refusal of the unbaptized party to be converted and to cohabit peaceably, etc. This opinion, however, continues Feije, does not agree with the decisions of the S. Congr. de Prop. Fide (March 5, 1816), which Congregation has declared, in some particular cases, a marriage invalid which was contracted without first interpellating or procuring a Papal dispensation.

p. 114Little, if anything, can be concluded from the rulings of the S. Congregations concerning the necessity of interpellating on pain of invalidating the new marriage. The decisions of the Sacred Congregations refer to particular cases, and they purposely refrain from using terms that might be construed as settling a general point in dispute among the theologians. Thus the Propaganda was asked, March 5, 1816, “whether interpellation is of divine law and therefore so necessary that, if it is neglected, there is plainly no possibility of dissolving the marriage,” and returned this answer, “that it did not wish to answer this petition expressly,” etc.

There is no foundation for the categorical statement that "outside of the case of a Papal dispensation, the interpellation is always required, jure divino, and that on pain of invalidity of a new marriage" (Smith, Marriage Process, n. 305).

Since theoretically, therefore, theologians are not agreed as to the nature of the need of interpellating, practically the interpellations are always to be made, or a Papal dispensation from them must be procured, because any other course would leave the subsequent marriage a doubtful contract, and jeopardize the validity of the sacrament.

Second Question.—Have the bishops of the United States faculties to dispense from the interpellations? They have no general faculties. Some individual bishops may have faculties to dispense from the interpellations for a certain number of cases, but there are no general faculties given to all our bishops as a body. Smith (Mar. Proc. n. 302) says: "Bishops in the United States have no such Papal delegation, at least generally speaking, and consequently recourse is to be had to Rome in each case with us, as is also plainly intimated by the S. Congr. de Prop. Fide, Instr. Causae Mat. sect. 45, The words of the “Instruction” (Append. III of the Plenary Council of Baltimore) are as follows: “If a marriage happens with a Catholic party after the reception of baptism, it must be ascertained whether a canonical interpellation of the spouse who still remained unbelieving preceded it, or at least whether dispensation from that interpellation was granted by lawful authority. Insofar as it is established that the interpellation was made or that a dispensation from it was granted, the first marriage can no longer constitute a bond invalidating the second union; but insofar as neither interpellation nor its dispensation preceded, the first marriage will indeed stand in the way of the second, but the Ordinary must suspend judgment and refer the case, with all its circumstances, to the Holy See, which will indicate to the Ordinary what is to be done.” Putzer (Comment. in Facult Apost. n. 130) says: "An hac facultate etiam nostri Episcopi (U. S. A.) gaudeant, publice non constat."

Among the faculties granted by the Holy See to the bishops of the United States is this one: “To dispense with pagans and unbelievers having several wives, so that after conversion and baptism they may retain whichever one of them they prefer, if she also becomes a believer, unless the first wife wishes to be converted.”

Our bishops, therefore, may dispense from the second of the two interpellations, namely, whether the unbaptized party will cohabit in peace, etc., but not from the first interpellation, namely, whether the unbaptized party is willing to receive baptism.

Third Question.—What ought the priest to have done as soon as he learned of the first marriage? In the first place he might have prudently suspected the possibility, if not the probability, of some such previous marriage and divorce under the circumstances, since such things are so common in the United States, and elicited the information in time to make the interpellations or to procure a dispensation from the proper authorities. Of course, this was impossible at the moment when the priest did, as a matter of fact, learn of the previous marriage and divorce. The parties live far away in the mountains. They are living together in good faith as husband and wife. They are to be baptized and then married. Everything is ready. The only practicable course open to the priest would seem to be to leave them in good faith and marry them and then procure a dispensation from the interpellations and have them renew their consent.

There is ample reason, under the circumstances, to petition the Holy See for a dispensation. The second husband is a Catholic now, and the parties are in good faith, and there is no hope of the wife ever returning to the first husband, from whom she is legally divorced and who is unbaptized.

The effect of this Papal dispensation from the interpellations is “so that the marriage of the newly converted party with another believer may be valid and enjoy complete firmness, even if it should afterward be established that the unbelieving spouse was well disposed at the moment when the dispensation was given, indeed, even if it should be proved that at that very moment the party who was believed to be unbelieving had already been baptized” (De Becker, de Mat. p. 456).

p. 117Fourth Question.—What is to be done now? Leave the parties in good faith and procure a dispensation from the interpellations and then make them renew their consent. In this case, according to a recent reply of the Congr. of the Holy Office, there is no "sanatio in radice," “in this case there is no place for a dispensation in radice,” etc. (Jan. 17, 1900). Consequently, after procuring the dispensation, the parties must be married over again, that is, renew their consent in the presence of the parish priest and two witnesses.


Case XXIX: May a Person Be Dispensed from Hearing Mass on Sundays If Going to Mass Becomes a Proximate Occasion of Sin?

p. 118The case is this: One Robert Smith, a farmer and the father of several children, is greatly addicted to strong drink, and in consequence his farm is heavily encumbered. In other regards he is a good father, and during the week keeps quite sober and is industrious and economical. But when he comes to town on Sundays to hear Mass he can not resist the temptation to visit the saloons, where he spends the entire day in drinking, and returns home Sunday evenings regularly in a sad state of intoxication. In this way he becomes, every Sunday, a source of scandal for the whole congregation, and sinks his family into ever deeper misery.

He means well, however, and is thoroughly conscious of his miserable condition, and, in utter dejection, he goes to Confession and says: "Father, I don't know what I shall do to save myself from this fatal weakness. I have tried repeatedly all the means you recommended. I have prayed. I have firmly resolved to return home immediately after Mass. I have even requested a friend of mine to accompany me, etc., but all to no purpose. Every time that I come to town I am drawn irresistibly to the saloon, and in spite of all my good resolutions I seem to be utterly powerless in the presence of the temptation. Now, I sometimes think to myself, it would be better not to come to Mass at all on Sundays than to come to Mass and get drunk. I think it would be better for me if I remained at home altogether on Sundays for a while, until I get this passion for drink under control. But I should like to have your advice in the matter."

p. 119"Very good," answers the confessor. "If you think that staying at home on Sundays is the only means left you for overcoming the drink habit, I will dispense you from hearing Mass on Sundays. Remain at home for some Sundays, and endeavor to get control of yourself in this matter. Then come to Mass again. In the meantime, however, say your Mass-prayers at home."

Question.—Did the confessor act rightly?

Answer.—We think that he did, and for the following reasons:




	Smith is here in the presence of two conflicting duties. On the one hand, he is bound to avoid the proximate occasion of sin, which, in the present instance, is his attendance at Mass on Sunday. On the other, he is bound to fulfil the precept of the Church, namely, to hear Mass on Sundays and holydays of obligation. But since the obligation of avoiding the proximate occasion of sin is imposed by a law of nature, absolute and negative, it takes precedence over the obligation of hearing Mass on Sunday, which is imposed by a law of the Church, hypothetical and affirmative. For this reason alone, Smith may be dispensed from the obligation of hearing Mass on Sunday, since attendance at Mass becomes for him, per accidens, a proximate occasion of sin.






	A precept of the Church, at least in so far as it is of an affirmative character, in general does not oblige “under grave inconvenience or harm, or proximate danger of grave harm.” But in regard, particularly, to hearing Mass, St. Alphonsus says: “Any moderately grave cause excuses from hearing Mass, namely, one that involves some notable inconvenience or harm to the goods of one’s own soul or body or those of another” (Lib. III. n. 324).



These passages excuse Smith from hearing Mass, for, as things stand at present, attendance at Mass is for him a "proximum gravis damni periculum," which involves a "notabile damnum in bonis animae" for him. Under the circumstances, therefore, the confessor acted rightly in dispensing Smith from attendance at Mass—that is, in declaring authoritatively that for the present there is no obligation for Smith to hear Mass on Sundays or holydays.

p. 120The circumstance that the "occasio proxima" and the "proximum gravis damni periculum" are of Smith's own creation does not oblige him to hear Mass, for St. Alphonsus says expressly in regard to this: “Even an inability to which you previously gave cause by sin excuses, provided you are truly sorry for this” (Lib. I. n. 176).

It is true, indeed, that Smith, owing to his excessive indulgence in drink, has created for himself an "impotentia moralis audiendi missam." But as he is heartily sorry for this, it is not right, in this particular instance, to hold him to the consequences of his fault, unless we wish to make the evil even greater than it is.

Here another question may be asked: Is it lawful for the confessor to allow Smith, who is an "occasionarius" and "recidivus," to remain so long a time away from Mass? Undoubtedly it is, provided only that the confessor knows for a certainty that Smith has diligently employed all the other means recommended by him for avoiding the proximate occasion, and uprooting the bad habit, especially the frequent reception of the sacraments, and, nevertheless, has always fallen back into the old sin. In this case the confessor must use extreme measures, since it is an axiom in morals that the "occasio moraliter necessaria" (and such is the case under consideration) must be given up “at the cost of any harm or inconvenience whatsoever, if the penitent, even after employing the means, relapses in the same manner.” The confessor, therefore, has the right, since all ordinary means have failed, to have recourse to extreme remedies; that is, to dispense the penitent from attendance at Mass on Sundays for such a period of time as shall seem to him necessary for the removal of the proximate occasion. Smith may be protected against the danger of becoming careless about hearing Mass on Sunday by being obliged to perform some special acts of devotion at home on such days. Although a person is not obliged to perform any special devotions or acts of piety, or to hear Mass on weekdays, if he is prevented from hearing Mass on Sunday, still, as Lehmkuhl says ( I. n. 567), “one who was prevented throughout the whole year from assisting at Mass on Sundays and feast days ought to make up for it a few times on weekdays (e. g. three or four times).”

p. 121In this case the confessor should not neglect to hold Smith to some special acts of devotion on Sundays, v. g., to the recitation of the Rosary, because it is Smith's own fault that he Is not in a position to hear Mass on that day.

Another question suggests itself in connection with this case, namely: Will not this dispensation, which is granted to Smith to absent himself from Mass on Sundays, cause grave scandal in the parish, especially when it becomes known that Smith has been dispensed from hearing Mass for such a long period of time? To this question, Lehmkuhl replies as follows: “If because of my action it will be difficult for my neighbor to abstain from sin, a proportionately grave cause is required on my part for me to be able to act; therefore, the cause must be graver the greater the other person’s difficulty and the greater the sin” (I. n. 633). It is very likely that Smith's absence from Mass on Sundays will cause scandal among the members of the parish. Nevertheless, the reason for permitting the scandal is so grave that there is no occasion for any qualms of conscience. The penitent may also forestall the scandal in large measure by stating openly his reason for staying away from Mass on Sundays, saying that he is acting on the advice of his confessor, and as a last means of conquering his appetite for strong drink. Nor does such a statement contain any personal defamation. On the contrary, the good will and sincere desire to reform revealed by such an admission will contribute largely to repair the scandal given in the past.


Case XXX: Concerning the Perusal of Private Revelations

p. 123


	There are many persons, especially women endeavoring to lead a holy life, who occupy themselves a great deal with so-called revelations made to pious persons, even to the exclusion of all other spiritual reading matter. Sometimes such persons study the revelations made to some particular saint, drawing all their spiritual nourishment from them; then having their appetite whetted by the perusal of one book of this kind, they eagerly devour anything of the same nature that they are able to lay hold of. They believe in these revelations as firmly as they believe in the Gospels and are strongly disposed to brand as heretics, or at least as suspects, all who do not put the same faith in them as they do themselves. This disposition alone is sufficient to prove that the perusal of these private revelations is not a healthy, spiritual exercise for all indiscriminately, and it becomes necessary from time to time to instruct the faithful on this head.






	That there may be, that there have been, and that there are at present revelations made to private individuals is beyond question. We are speaking, of course, of revelations made to holy and devout persons, which have been investigated by the Church and declared to contain nothing against faith or good morals. No positive ecclesiastical approbation is ever given to such revelations.






	When the Church revises and approves revelations and visions in this sense, all she does is to certify that these visions and revelations contain nothing against the "rule of faith," the "regula fidei"; so that the faithful may believe them without injury to their faith (pie creditur) and use them as a guide to conduct without fear of believing or doing anything unauthorized by the Church. Where the Church has thus given her approval to any particular private revelation, it is no longer permitted to ridicule or to despise it. “It is not lawful,” says Card. Franzelin, “to despise such revelations” (de div. trad. 22). To do so were to fail in the respect due to the Church. But not to believe the revelation is no sin against the obedience we owe the Church. For the Church, by her approval or quasi-approval of these revelations, has no intention of obliging the faithful to believe them. Whoever believes in them, does so "fide humana," and not "fide divina," at least not "fide divina Catholica."



p. 124"In spiritual things," says Catherine Emmerich, "I never believed anything except what was revealed by God and proposed formy belief by the Catholic Church. What I saw in visions I never believed in this way."




	The body of revealed truth, necessary to salvation and bearing the seal of infallibility, was completed and closed, once for all, by the teachings of Christ and the apostles. When the Church defines a new dogma, she simply declares authoritatively that it is contained in the teachings of Our Lord and the apostles. Just as private revelations do not bear the seal of infallibility, so neither do they bear the mark of inerrancy. There is no divine inspiration guaranteeing the correct recording of private revelations, as is the case with the Holy Scriptures, even though the fact of the revelations has been established.



Private revelations are exposed to a threefold danger. The understanding may err in receiving the revelation. The memory may fail in recording orally or in writing the contents of the revelation. The tongue may err in its effort to clothe the revelation in human words.

Moreover, as Bened. XIV remarks, notions and ideas acquired previous to the revelation may be confounded by the person receiving the revelation with the things learned in the revelation, and thus the saints have sometimes considered things to have been revealed to them which were in nowise revealed. Hence the contradictions in different revelations.




	The supernatural communication, therefore, as well in its reception as in its transmission, may be unwittingly falsified. The Holy Scriptures alone are preserved from such falsifications. And thus it happens that the private revelations of different holy persons contradict one another openly, and in many things.






	All that the Church says, therefore, when she lends her approval to the private revelations of the saints or other holy persons, is that these revelations may be believed "fide humana," and that they are adapted and may be used for the edification of the faithful.



The declaration of Bened. XIV does not contradict this: "When the Church has examined and approved these visions, no one may any longer doubt their supernatural and divine origin." The Pope speaks only of their origin, and not at all of their contents, nor of their correct reproduction. And even a refusal to believe in their divine origin would not be a sin against Catholic faith.




	After these theoretical remarks let us add a few words of a practical nature. The reading of these visions and private revelations is in nowise adapted to the needs of ordinary people, even though they may have correct notions about the credibility of private revelations. Many of these revelations are beyond the needs and the intelligence even of persons already far advanced in the spiritual life, and are often clothed in language quite unintelligible. And herein precisely lies a new source of anxiety, because a new danger, namely, the danger of understanding the revelation in a wrong sense, which may easily lead to positive error and sin against the "rule of faith."



p. 126


	Besides the danger just mentioned there is another, namely, the danger of a one-sided and an imperfect direction in holiness, and of laying great stress on trifles and things of secondary importance. But what is worst of all is that the reading of these revelations gives rise to secret spiritual pride and makes silly pious people, for it is such persons that are most addicted to this kind of reading, that imagine themselves farther advanced in the ways of perfection than others and think that they know more about matters of faith and morals than most other people, even more than the priests themselves.






	It may cause some surprise if we add a warning for members of religious orders, especially of women. As a general rule, it is not advisable to make use of histories of private revelations, made to pious and holy persons, for general community reading. And those in authority in religious communities should be very slow to allow individual members of the community to make use of the same for their private reading. Women in religious orders who are endeavoring to lead holy lives are more apt to evince a weakness for what is extraordinary than for what is ordinary in their quest of perfection, than their sisters in the world. They prefer the revelations of St. Brigitta or of St. Gertrude to an ordinary introduction to the spiritual life. And it is precisely those who are by no means firmly grounded in the spiritual life who hanker after what is higher before they understand or put into practice the most ordinary and necessary requirements of spiritual growth. In the case of religious the evil effects of this kind of reading are more pronounced and more disastrous than in the case of lay people, and they sometimes create disturbance and division in an entire convent.






	Some may think these remarks and warnings too severe and even exaggerated. And such indeed were the case did we apply them, a priori, to all private revelations. They hold good only for those who read indiscriminately, and without selecting, especially revelations made to holy persons in times long gone by, and which are profoundly mystic, not to say apocalyptic in their presentation.



p. 127Simple books, and books that may be readily understood, like the visions of Catherine Emmerich concerning the life and sufferings of Our Lord and His Blessed Mother, are much to be preferred to others, and we would even recommend them.


Case XXXI: Dispensation from a Prohibitory Impediment Arising from Betrothal

p. 128


Applied correction from Woywod's opening insert: CASE XXXI, if placed after 19 April, 1908, the engagement contract would have to be in writing signed by the parties and two witnesses or by a pastor, otherwise the Church attaches no binding force to it, neither in conscience nor in the public forum.



John contracts valid espousals with Mary, but afterward falls in love with Martha, and, without any just cause, deserts Mary. When he goes to the parish priest to get married to Martha, Mary puts in her claim, and the priest sustains her right. Then John and Martha go before a magistrate and contract civil marriage, which, where the Tridentine decree is published, is no marriage at all.

After some time, when they have two children, they wish to become reconciled with the Church, and also to legitimatize the children; so they ask the parish priest to try to persuade Mary to give upher right, but the attempt is vain. The worried pastor is telling his troubles to a neighbor, and is surprised to hear that the matter can be fixed by a dispensation from the Sovereign Pontiff. He doubts whether the Roman Pontiff can give a dispensation hurtful to the interests of a third party, so he submits the following questions to a theologian:




	Whether and for what cause can the Roman Pontiff dispense from an impedimentum impediens arising from valid betrothal?






	Whether in the present case there is sufficient ground for a dispensation?






	Whether Mary should have given up her right?






	Whether, supposing a dispensation granted, John has still any obligations to Mary?



I. Since it is a question of the Roman Pontiff in his public capacity, we can infer from fact to right. Now the Roman Pontiff does dispense in such cases. Therefore, he has the right.

p. 129Moreover, "cui licet quod est plus, licet utique quod est minus" Now the Pope can dispense in the case of a marriage ratum non consummatum. Therefore, a fortiori, he can dispense from these lesser impediments.

It is true that in betrothal there is a right acquired by the other party, and the difficulty is: How can the judge, as defender of the law, act prejudicially to the rights of this other party? It must be remembered, however, that the Pope is Chief Legislator as well as Chief Judge. As Chief Judge, he must urge the observance of the law. But as Chief Legislator, he can undoubtedly dispense from the law he has made; for the law-maker can dispense from the law.

However, he can not do so arbitrarily and without cause. The gloss in can. I. dist. 22 in Decret. v. injustitiam says, “nor ought the Pope take away from one in order to give to another unless a cause underlies it.” It therefore requires a grave and just cause for the Pope, although he is Chief Legislator, to use this power. The question now is whether such cause exists.

II. There is no doubt that John did Mary a serious wrong when he deserted her, and committed a grave sin. But should he be compelled to leave Martha and her two children and marry Mary? No one can sincerely propose such a solution. Suppose that after he contracts Christian marriage with Mary, the civil power were to intervene and order him to restore Martha to conjugal rights. It is evident that there are quite sufficient causes for granting the dispensation. And as a matter of fact, in our own times the Pope has granted dispensations of this sort.

III. Mary ought to give up her claim, not by the strict rigor of justice, but from charity. She could properly urge her claim until the man went through the civil contract, but afterward, considering his obligation before the civil law, and the birth of his children, and desire of the parents to be reconciled with the Church, she ought to make things smooth by giving up her right. She owes it to herself as well as to them, for even if she married the man before the Church, the other woman would have a claim on him in the eyes of the civil law.

p. 130IV. Even if a dispensation is granted, the rejected girl still has certain claims: 1. He must restore any presents he has of her, though she is not bound to send back his gifts. 2. He must make compensation for any evils which she may have sustained by his breaking the engagement.

It is a disputed question whether the engagement holds if Martha dies before the others. Some hold that the betrothal remains in suspense, and binds once more if the wife dies; others that it becomes altogether extinct. Arguments are drawn by both sides from the texts of the law, which does not seem to be clear on the question. But since there is no word of such an obligation in the rescript of the dispensations, it seems to be the mind of the legislator that by the dispensation the original obligation becomes extinct. In practice, if such a case should arise, it would be necessary to bring it to an ecclesiastical judge.


Case XXXII: Doubtful Consecration and its Consequences

p. 131Cajus, a young priest, is to say the solemn Mass on Holy Thursday. Because a large number of people wish to receive Holy Communion at that Mass, Cajus takes a great many small particles and folds them in an extra corporal and places them on the altar, beside the chalice, and on the regular Mass corporal. At the offertory and at the consecration, he unfolds the corporal so that he may see the particles, and he directs his intention to them. Shortly after the consecration, he sees a small particle lying on the floor beside him. In his confusion he picks it up quickly and lays it on the consecrated particles beside the chalice. After a few moments, however, he begins to doubt whether the particle was consecrated or not. It may have fallen to the floor just before the consecration. Still, he thinks he would have noticed it sooner had it fallen before the consecration. He does not know what to do.

If the particle was not consecrated, he can not distribute it with the others without committing an act of material idolatry, and depriving some one of the communicants of Holy Communion. He can not distinguish this particle, however, from the others, and the people are waiting to receive Holy Communion. Cajus asks the Mass-server if he knows when the particle fell to the ground; the Mass-server does not know. In this dilemma the young priest distributes all the particles in Holy Communion.

Now we ask: 1. Was it right to use two corporals at the Mass? 2. What is to be said about Cajus's mode of procedure with regard to the doubtful particle?




	In the Rubrics of the Mass, mention is made of only one corporal to be used at Mass, namely the one that is spread under the chalice and on which the large host is laid. If small particles are to be consecrated during the Mass, they are to be laid on this corporal, "ante calicem," or they are to be put into a second consecrated chalice, or other holy vessel, which is placed on the corporal of the Mass behind the chalice of the Mass, "retro post calicem" (Ritus eel. Missam. ii. 3). A second corporal is unknown to the Rubrics. Therefore, when many small particles are to be consecrated, a ciborium should be provided, or a second chalice. In case there is no ciborium or chalice, the small particles should be placed on the Mass corporal, in front of or on the side of the chalice. The use of a second corporal, to hold the small altar breads, is contrary to the Rubrics, and could be justified only in a case of real necessity, when no ciborium or second chalice is to be had, and the small particles are too numerous to be placed on the Mass corporal. Even in this case, it were better to make one corporal out of the two, by unfolding both on the altar, and allowing one to overlap the other a few inches. This would be much better than folding the small particles in a second corporal and placing them thus folded on the Mass corporal.



p. 132


	Regarding Cajus's conduct, we remark:






	When Cajus picked up the small particle from the floor, he should have kept it separate from the other particles, and consumed it before or with the first ablution. That was the only correct thing for him to do.






	Once the doubtfully consecrated particle was mixed with the consecrated particles, and its identity lost, Cajus should not have given Holy Communion with any of the particles, but should have put them all into a ciborium or chalice and reconsecrated them all. "sub conditione" at another Mass.






	If that was impracticable, as it was on Holy Thursday, because there would be no other Mass on that day, Cajus should have removed some of the small particles from that place where he laid the doubtful host and placed them in a ciborium to be consecrated at another Mass, "sub conditione," and then given Holy Communion with those that remained. For, in picking up the particle from the floor, and placing it with the others, Cajus could be morally certain just about where he placed it, and by removing the particles from that particular region, he would be morally sure that he had removed the doubtful particle. If the consecrated particles remaining did not suffice for the faithful, they might be broken. The inconvenience of breaking them would not be a sufficient reason for giving Holy Communion with doubtfully consecrated particles.






	Strictly speaking, there remains still another way of removing the danger of material idolatry and doubtful Holy Communion. To give the communicant two sacred hosts is forbidden, when it is done "devotionis causa."



That it is forbidden in the present instance can scarcely be maintained. By so doing all danger would be removed. Of course, the sacred particles would not suffice in that case, but they might be broken in two, and two broken particles given to each communicant, taking care that the broken pieces given to each communicant be not parts of the same host.

In order to secure himself against the danger of giving two pieces of the same host to the same communicant, the celebrant would have to divide the particles into various fragments; some into two pieces, some into four pieces, etc., and give the communicant a half and a fourth part of a host.




	It can not be denied that circumstances may arise where it would be practically impossible to divide the particles, as mentioned under No. 4 or even as under No. 3.



p. 134Therefore, we will venture to remark, as a final solution of the difficulty, that it is more than probable that the particle picked up off the floor was a consecrated host. The likelihood that it was not is very meager. Therefore, the likelihood of giving Communion, in the present instance, with an unconsecrated host, is likewise very small; so small, in fact, that a priest would be justified in exposing himself to it in order to extricate himself from so embarrassing a situation. Nor does he do any one an irreparable injury by thus exposing them to the very slight danger of communicating under unconsecrated species. Nor would the small danger of exposing himself and the faithful to commit an act of material idolatry be a sufficient reason for abstaining from distributing all the particles in Holy Communion.


Case XXXIII: Dispositions Required for Saying Mass

p. 135Titius, a priest, at the annual retreat of the clergy, makes a general Confession for the past year. In the course of his Confession, the confessor asks him, whether, during the past year, he always said Mass with the right dispositions. To this Titius replies that once, having committed a mortal sin, he said Mass without having previously gone to Confession. His reasons for doing so, he said, were that he was obliged to say Mass before he had an opportunity of going to Confession, because his confessor lived quite some distance from him, and there was no other priest to whom he could make his Confession, except his own assistant, who was much younger than himself, and besides was his nephew, and he could not bring himself to make his Confession to him.

He admitted, also, that on another occasion he had fallen into alike sin, and had said Mass the next day without having gone to Confession, but having made an act of perfect contrition. His reason was that he could not have omitted Mass without giving grave scandal, and he had no "copia confessarii." The confessor inquired further of Titius whether in both of these instances he had complied with the Tridentine law of going to Confession "quam primum" after the Mass.

Titius answered that he had complied with the law of the Council of Trent, by his weekly Confession, which happened, in these instances, about four or five days after saying Mass. In fact, Titius admitted, that on this second occasion he not only said Mass on the following day, when necessity obliged him to say it, but also on the three following days, when he might have easily omitted it. In this he thought he was justified, because by an act of perfect contrition he had recovered the state of grace, and, being in the state of grace, he was free to say Mass every day if he so desired.

p. 136Hearing all this the confessor hesitated in forming his judgment about Titius, and first put the following questions to himself:




	What dispositions of soul are required of a priest who desires to say Mass worthily?






	How are we to understand the law of the Council of Trent (s. xiii., c. 7), which obliges priests to go to confession "quam primum"?






	Did Titius do wrong by saying Mass on these several occasions, and what is to be said about the reasons he advanced to justify himself?



Solution.




	Benedict XIV treats this matter in his work "De Sacrosancto Missae Sacrificio" (lib. 3. c. 11), where he gives the common and sound teaching of all theologians, when he says: “A priest ought to be in grace and cleansed of every mortal sin.” If the state of grace is required of a lay person, before receiving Holy Communion, with much greater reason is it required of a priest, who desires to say Mass.



Wherefore St. Thomas (3, q. 80, a. 4) treating this question, not especially in its relation to priests, but in its relation to all the faithful, whether priests or lay people, says: “whoever receives the Sacrament of the Eucharist while in mortal sin commits sacrilege, as a violator of the sacrament, and therefore sins mortally.” This doctrine he draws from the letter of St. Paul to the Corinthians: “he who eats and drinks unworthily eats and drinks judgment upon himself.” He interprets this text by the authority of Peter Lombard: “he eats and drinks unworthily who is in a state of sin.” The Council of Trent merely recalls the doctrine of St. Thomas, with the text from St. Paul, and then adds: “therefore, for one wishing to receive Communion, his precept must be recalled to mind: but let a man examine himself.”

p. 137All of which, in our case, is equivalent to saying that as often as a priest is about to say Mass, and is conscious of mortal sin, it is necessary that he should first cleanse his soul from mortal sin and then approach the altar of God. Further on, the Council authentically interprets the text from St. Paul, and declares that the way to cleanse the conscience from mortal sin before Holy Communion is sacramental Confession. The words of the canon (12) are as follows:

“Lest so great a Sacrament be received unworthily and therefore unto death and condemnation, the Holy Synod itself decrees and declares that those whose conscience is burdened by mortal sin, however contrite they may consider themselves, must necessarily make sacramental confession beforehand when a confessor is available.” With right, therefore, is this obligation of going to Confession before saying Mass, if conscious of mortal sin, drawn from the words of the apostle; for whosoever approaches the holy table must have the testimony of a good conscience, and if he be in sin, he must needs cleanse his soul. Now the ordinary way of cleansing the soul from mortal sin is by means of sacramental Confession. Therefore, sacramental Confession is necessary for any one desiring to receive Holy Communion and conscious of mortal sin. And, therefore, also, only in case of necessity is it sufficient to make an act of perfect contrition with a firm purpose of confessing.




	“But if, when necessity presses, a priest has celebrated without prior confession, let him confess as soon as possible,” says the Council of Trent. This law binds priests alone.



Two false interpretations have been put on this law of the Council of Trent. Both of them have been condemned by Pope Alexander VII.

p. 138The first is that this law contains only a counsel or recommendation, and not a strict command. This can not be maintained, because the Council of Trent uses the imperative mode. Therefore, Alexander VII (prop. 38 damnata) condemns any interpretation of the words of the Council that would destroy their imperative nature.

The other false interpretation, condemned by the same Pontiff, says, “that phrase ‘as soon as possible’ is understood as when the priest shall confess in his own time.” To put such a construction on the words of the Council, says Alexander VII, would be to make the law ridiculous: “the precept would be derisory.”

Quam primum, therefore, means the same day or at least within three days after saying Mass, for the word is to be taken in a moral sense, as in all human laws. All theologians are agreed on this. If the priest must say Mass the following day, he is not permitted to put off his Confession for three days, but must make his Confession the same day, if he can possibly do so.




	From what has been said we conclude that Titius did not act rightly in the first instance, because there was a confessor at hand, to whom he should have gone to Confession. That the confessor was younger than Titius, and his nephew, made no difference under the circumstances. He was a "verus confessarius et, in casu, necessarius." The shame that Titius would experience in making his confession to his nephew was not a sufficient excuse, because more or less shame accompanies all confession of sin.



In the second instance, Titius acted according to the laws of the Council of Trent, and, therefore, is not to be blamed.

In the third and fourth instances he sinned.


Case XXXIV: Using the Form for Infant Baptism in the Baptism of Adults

p. 139


Applied correction from Woywod's opening insert: As to CASE XXXIV it may be remarked that the New Code in Canon 755 gives to all the bishops of the Church the faculty to allow the use of the infant baptism ceremonies in the baptism of adults for a grave and reasonable cause.



Cajus, a priest, received into the Church and baptized a woman convert. When asked by a brother-priest if he did not feel embarrassed by the number and frequency of the prostrations and signs of the cross "super oculos, os et pectus" contained in the form for adult baptism, he replied that he had not used the form for adults, but had baptized the person with the form prescribed for the baptism of infants, by virtue of a general indult granted by the Holy See to all the bishops of the United States. When his fellow-priest denied that there existed any such general permission for the whole of the United States, Cajus appealed to "The Priests' New Ritual," recently published by the John Murphy Company, of Baltimore, with the "Imprimatur" of his Eminence Cardinal Gibbons, and to the Prayer Book, published by order of the third PI. Council of Baltimore, and approved by the Apostolic Delegate of the Council, in both of which books it is expressly stated that "by special permission of the Holy See, this form (i. e., infant baptism) may be used in the United States for the baptism of adults."

On the other hand, Cajus' fellow-priest appealed to Konings (II. 1,264) and to Sabetti (n. 666), where it is expressly denied that all the bishops of the United States have a general faculty to use the short form in baptizing adults. In their perplexity, now, both Cajus and his friend ask: Have the bishops of the United States a general permission from the Holy See to use the form for infant baptism in the baptism of adults?

As there seems to exist considerable confusion on this point, we take the liberty of giving a somewhat extended answer.

p. 140On October 24, 1829, the bishops of the first Provincial Synod of Baltimore, i. e., the Archbishop of Baltimore, the Bishops of Bardstown, Charleston, Cincinnati, St. Louis, and Boston, and the Vicar Apostolic of Philadelphia petitioned Pius VIII to grant permission to the bishops of the United States to use the form for infant baptism in the baptism of adults. The reasons given by the bishops for their petition to the Holy See were that the form for adult baptism could not well be used in this country, because “certain ceremonies, such as prostrations and signs of the cross over the eyes, mouth, and breast, could cause scandal, especially when girls or women are to be baptized.” This request of the bishops was granted by the Cong. de P. F. October 16, 1830, "ad viginti annos" (Coll. Lac. T. III. col. 34). Therefore, there was a general permission granted by the Holy See, up to the year 1850, to use, throughout the United States, the shorter form in the baptism of adults.

In the year 1852, the bishops of the first PI. Council of Baltimore again petitioned the Holy See that this privilege be renewed, either "in perpetuum," or at least for another twenty years. The bishops' petition was as follows: “Since the very grave reasons advanced by the Fathers of the First Provincial Council of Baltimore in the year of salvation 1829, when they asked the Holy Father that in these Provinces it be lawful to use for baptizing adults the form found in the Roman Ritual for the baptism of infants, still remain in force and indeed seem likely to become graver day by day, the Fathers decree that the Holy See is to be petitioned that the privilege then granted for twenty years in accordance with the Fathers’ prayers now be made perpetual, or at least be granted again for twenty years.” To this petition, the Cong. de P. F. answered, August 30, 1852, as follows: “These prayers having been reported by the Most Eminent and Most Reverend Lord Raphael Cardinal Fornari at the general meeting of the Sacred Congregation held on August 30, 1852, the Most Eminent Fathers judged that His Holiness should be petitioned for an extension of the indult for five years, and in such a way that meanwhile the Bishops should endeavor gradually to approach the observance of the rite prescribed in the Roman Ritual for the baptism of adults.”

p. 141By this decree, the privilege of using the short form throughout the United States was extended to the year 1857.

In the year 1858, the second Provincial Council of St. Louis, there being present the Archbishop of St. Louis, the Bishops of Nashville, Milwaukee, Santa Fe, Alton, Dubuque, Chicago, and St. Paul, and the Vicar Apostolic of the Indian Territory, petitioned the Holy See, “that in the baptism of adults it be lawful to use the form employed in the baptism of infants until the Holy See shall decree otherwise.” To this the Congregation of the Propagation of the Faith replied on February 6, 1859: “It graciously assented to the favor according to the prayers, and meanwhile let them take care to introduce the formula for adults prescribed by the Roman Ritual.”

By this decree there was granted to all the dioceses composing, in 1859, the Province of St. Louis, the privilege of using the short form in adult baptism, "usque dum S. Sedes aliter statuerit." As the Holy See, up to the present, has not decreed otherwise, all the territory comprised in 1859 by the dioceses of St. Louis, Nashville, Milwaukee, Santa Fe, Alton, Dubuque, Chicago, St. Paul, and the Indian Territory, still enjoy the privilege of using the form for infant baptism in the baptism of adults. “Such an indult was granted to the Province of St. Louis on February 6, 1859, and is still in force (until it is revoked) in all the dioceses which the Province of St. Louis comprised in that year 1859” (Wapelhorst, Comp. Liturg. p. 413).

In the meantime the general permission for the whole of the United States to use the short form in baptizing adults expired with the year 1857, and except in cases where it was renewed to individual bishops, as in the case of the St. Louis Province, the bishops of the United States were obliged to use the long form in adult baptism.

p. 142In the year 1866, the bishops of the second PI. Council of Baltimore petitioned the Holy See “that the Supreme Pontiff might deign to extend to all, for ten or twenty years, the privilege formerly granted to certain dioceses of this region until the year 1870, by which it is lawful to employ for baptizing adults the shorter formula established for infants.” To this the Congregation of the Propagation of the Faith replied on January 24, 1868: “Furthermore, the Sacred Congregation judged that the Bishops ought to have recourse to it when the period of the last concession had expired.” That is to say, that in 1866, when the bishops petitioned the Holy See for an extension of this privilege, there were some dioceses which were enjoying the privilege, and the same would continue to enjoy it up to the year 1870, not by virtue of any general indult granted to all the bishops of the United States, but by reason of a special extension made to some individual bishops. The bishops of the Province of St. Louis, of course, were at this time enjoying this privilege, not only until the year 1870, but until revoked.

O'Kane (Rubrics, n. 459) says: "In the United States of America until recently the ceremonies prescribed for infant baptism were used in the baptism of adults also, in virtue of faculties granted by the Holy See. In 1852 these faculties were renewed only for five years, with an intimation that they should not be again renewed; and accordingly since 1857, the American clergy are required to observe what is prescribed by the rubrics for adult baptism." What O'Kane says here is true, in this sense, that wherever, in the United States, since 1857, the form for infant baptism is used in the baptism of adults, it is used by virtue not of any general permission to all the bishops of the United States, but of a special indult obtained by individual bishops. Wherever no special permission has been obtained since 1857, the clergy are obliged to use the form for adults in the baptism of adults. However, as it has been renewed since then in particular cases, as in the case of the St. Louis Province and the tenth Provincial Council of Baltimore, what O'Kane says is not strictly correct.

p. 143O'Kane takes it for granted that after 1857, the permission would not be renewed to the American bishops, neither collectively nor individually, on account of the intimation given by the Cong. de P. F. to that effect. In this, however, he was mistaken. In 1869 the bishops of the tenth Provincial Council of Baltimore petitioned the Holy See for an extension of the privilege “earnestly and with one voice they judged that the Holy See should be petitioned to extend a concession of this kind, for at least ten years, to all the dioceses of the Province of Baltimore.”

The Cong. de P. F. granted this, but not for ten years, but only for five.

Outside the territory included, in 1859, by the Province of St. Louis, the solution of the question as to the privilege of using the short form for the baptism of adults depends on a question of fact. Have the respective bishops applied for and obtained an extension of this privilege? The question is not easily answered. Father Smith (notes on second PI. Con. Bait. n. 214) has this to say: "To this question we can not return a satisfactory answer. In the diocese of Newark nothing definite is known by the clergy. The bishop may possess such a privilege, but the fact has never been communicated to the priests, and they are left to guess whether or not the faculty has been prolonged. The same, we are informed, is the case in various other dioceses. Hence a diversity of practice in this regard is gradually becoming prevalent. Some priests take it for granted that these privileges have been renewed again; others, however, doubt this. The former, of course, use the ceremonies of infant baptism, even in the baptism of adults; the latter are not always consistent in the matter, some of them using the short form, others the long one. It would, therefore, seem desirable to have some positive measures adopted on this point by our prelates."

As regards the case of Cajus, we answer that if he is located within the territory comprised, in 1859, by the Province of St. Louis, that is to say, if he is located in the archdioceses of St. Louis, Chicago, Milwaukee, St. Paul, Dubuque, or Santa Fe, or in the dioceses of Nashville, Alton, or the Indian Territory, or in any diocese that, since 1859, has sprung from the aforesaid dioceses, then he did right in using the short form for baptizing an adult. If he is located outside that territory, he must inquire whether his bishop has obtained any special faculties in the matter. If his bishop has not obtained any special permission, or if Cajus can not establish the fact, he is obliged to observe the general law of the Church, which is to baptize adults with the rubrical form prescribed for the baptism of adults, unless he judge prudently that grave scandal might be given by its use, which may easily be, according to the Fathers of many American Councils, “especially when girls or women are to be baptized.”

The words of the Prayer Book, published by order of the third PI. Council of Baltimore, and of the "Priests' New Ritual," stating that the short form may be used throughout the United States, by general permission of the Holy See, should be changed, since they are not true.


Case XXXV: May a Catholic Girl Act as Bridesmaid at a Non-Catholic Marriage?

p. 145Bertha in Confession asks her confessor if it would be sinful for her to act as bridesmaid for her friend Stella, who is a Protestant, about to marry a Protestant, and in a Protestant church. The confessor replies that in his opinion Bertha would not sin, inasmuch as the contracting parties' action is not sinful, scl., marrying coram ministro; and, since the contracting parties are the ministri, Bertha is only a witness to the contract, and, strictly speaking, does not take part in heretical services any more than the other friends present to see Stella married. The witnesses take no part actively in the religious ceremony—they are only passive witnesses to it. However, the confessor advises Bertha that it is not expedient for her to act as bridesmaid, since it might possibly give scandal, and she promises not to do so.

Afterward, in discussing the case with some brother priests, the confessor is condemned for his opinion that Bertha would not sin; on the contrary, it is asserted that the confessor would have done wrong to give Bertha absolution in the event of her refusing to follow his advice. It was asserted that a case was referred to a certain seminary faculty, where a young lady wished to act as bridesmaid for Protestants; and it was alleged that a negative was given, and absolution forbidden if she did so.

It was also stated that in Germany, in some dioceses, it would be excommunication to act as witnesses to a Protestant marriage. The confessor still maintains his opinion that absolution is not to be denied if the penitent persists in her design of acting. And he maintains that as the other friends are not held in these parts to commit any sin in going to the church to witness the wedding in pews, so Bertha, a more prominent witness, is taking no more real part in heretical worship than they in the body of the church.

p. 146The principle which governs the solution of this case is the principle laid down by all theologians, that it is not lawful for Catholics to take part in a false worship. If acting as bridesmaid at a non- Catholic wedding in a non-Catholic church in this country is considered a "communicatio in divinis," then it is not lawful for a Catholic to act in such capacity. If, however, acting as bridesmaid at a non-Catholic wedding in a non-Catholic church—in the United States—is not generally considered a "communicatio in divinis," then it may be lawful for a Catholic to act as such, provided it does not become unlawful for some other reason, v. g., on account of the scandal it might occasion, or the danger of perversion, or because it has been forbidden by the statutes of the diocese.

About the principle that it is not lawful for a Catholic to take part in a false worship, there is no dispute. The difficulty lies in determining whether the case before us comes under the principle.

We do not deny that in a very special case it might be evidently unlawful for a Catholic to act as bridesmaid at a non-Catholic marriage, because such conduct could scarcely be viewed in any other light than as a "communicatio in divinis," owing to the distinctly religious coloring given to the ceremony by the religious opinions of the contracting parties and the officiating minister. But the case before us is this: Is the marriage of non-Catholics in this country, though performed by a minister and in a Protestant church, generally looked upon as a religious rite, or is it considered merely as a civil contract? The mere fact that a marriage is performed by a minister of the Gospel, or in a Protestant church, does not make it a religious rite. It is made a religious rite by the beliefs and intentions of the contracting parties and the minister, as well as of the religious denomination to which they belong, and the view that the public takes of it. If these perform it as a religious rite, and view it as such, then indeed it becomes a religious rite, and consequently a false worship. If, however, they do not consider it or perform it as a religious rite, then the mere fact that it is performed by a preacher, or in a non-Catholic church, does not constitute it a religious rite. The question, therefore, is reduced to this: Are non-Catholic marriages in this country looked upon, either by the parties contracting them or by the religious denomination to which such parties belong, or by the community generally, as a religious rite?

To this question American theologians answer in the negative. Non-Catholic marriages in the United States, although performed by a minister in a Protestant church, are not looked upon, as a general rule, as anything else than a civil proceeding, a serious social contract.

Archbishop Kenrick (Th. Mor. tr. XIII. n. 33) says: “To be present at the celebration of a wedding is generally regarded as a mark of courtesy toward the spouses without the heretical rite being approved.”

Father Konings (I. n. 254) says:

“Kenrick likewise says that it is not a sin to be present with others at the celebration of a wedding contracted before a heretical minister, since this is generally regarded not as approval of a heretical rite but as a mark of courtesy toward the spouses. Whether the same can be said of those who on this occasion perform the office of paranymph (groomsman or bridesmaid), I leave to wiser men to decide; much in this matter must be attributed to the common estimation prevailing among the people, for what is judged to be merely civil courtesy, with no participation whatever in a heretical rite, cannot be regarded as a profession of false religion.”

Father Sabetti, S.J., (Am. Eccl. Rev. June, 1890) says: “The same solution must be given concerning attendance at a marriage; for an action of this kind is regarded among us as a merely civil office and a sign of friendship. Nor should the circumstance that Veronica acted the part of the principal assisting girl (first bridesmaid) cause any difficulty; for those girls are ordinarily chosen for such an office who, on the one hand, are more suited to fulfill it by reason of age and civil condition, and, on the other, are borne toward the bride by greater friendship and a closer bond of goodwill. This shows that according to our customs an office of this kind is not regarded as religious and does not entail any participation in worship.”

p. 148That the vast majority of non-Catholics in the United States look upon the marriage contract as a purely civil contract, possessing no sacramental or religious character, is a statement that hardly admits of question. All legislation concerning it is handed over to the State, and the minister performing the ceremony considers himself as acting for and in the name of the State, and marries all persons, who are allowed by the State to contract marriage, whether they belong to his particular religious denomination or another, or to no denomination at all. He marries believers and unbelievers alike, baptized and unbaptized, only solicitous that they be authorized by the civil law to marry. "The fact that weddings are usually ratified in a church is due partially to a traditional instinct which retains the solemnity of a sacred function for an act regarded merely as a grave social and civil contract" (Am. Ecc. Rev., Vol. vi., p. 465).

European theologians take a somewhat stricter view of this question, influenced, no doubt, by conditions of society obtaining in Europe.

Thus Genicot, SJ. (I., n. 200), says: “Moreover, one must abstain from those functions which involve recognition of a sect, for example, the office of a witness who lends authority to the marriage contract.”

Lehmkuhl (I. 295) says: “But to attend the wedding or burial of a non-Catholic, since it is regarded merely as a civil honor, is commonly lawful.

p. 149Nevertheless, even in these actions attention must be paid to whether, because of the circumstances, scandal, danger of perversion, or a special prohibition is present.”

Ballerini-Palmieri (n. 96) says: “Is it lawful for Catholics to attend the weddings of heretics, which the heretics celebrate validly indeed, but before a heretical minister and with a heretical rite? A distinction must be made between those who are simply present and those who, performing the office of witnesses, lend authority to the contract. For the latter communicate with heretics in their sacred affair and implicitly recognize the authority of that sect and its ministers, which, as we have said, is not lawful.”

It may be interesting to quote an author of as long ago as Lugo, though times and conditions have undergone vast changes since his day. Lugo, in his tract on faith (no. 157), says about acting as groomsman or bridesmaid at a non-Catholic wedding:

“Thirdly, it may be doubted whether a Catholic may not only lawfully attend the weddings of heretics, but also in the same cases perform the office of paranymph, when paranymphs are used at the solemnities, who customarily conduct the spouses to the churches. I answer from what has been said that one must consider what the office of the paranymph is, who is called a pronubus by others and an auspex by the ancients. If it belongs to him only to hand the bride over to the groom, or conversely, after they have been lawfully joined, nothing unlawful appears in that office, since it is a merely civil action. But if his office is, as it were, to bring the spouses to the minister so that he may join them, then he seems to participate in the rites by which the heretical minister joins them, to have recourse to him as a minister of the Church, and to approve his ministry, which is unlawful.”

In the year 1719, the Propaganda laid down the general rule for missionaries, “that communication in sacred things with heretics and schismatics is regularly to be regarded in practice as unlawful, either because of the danger of perversion in the Catholic faith, or because of the danger of participation in a heretical and schismatic rite, or finally because of the danger and occasion of scandal.”

p. 150On May 10, 1770, the Congregation of the Holy Office answered, “His Holiness decreed that Catholics are not regularly permitted to attend the sermons, baptisms, or marriages of heretics or schismatics.”

We are inclined to think, therefore, that as far as the United States is concerned, non-Catholic weddings are not, as a rule, religious affairs, but rather mere civil contracts, and to assist at them or to act as groomsman or bridesmaid is not a "communicatio in divinis," and is not, therefore, on these grounds, unlawful for Catholics. In a given instance, as we have remarked above, a non-Catholic marriage may be a religious rite, and, in that case, it would not be lawful for Catholics to take part in them as groomsman or bridesmaid.

But on other grounds it may be unlawful for Catholics to act as groomsman or bridesmaid at a non-Catholic wedding, namely, where such conduct would give scandal or create danger for the Catholic's faith, or where it has been forbidden by the diocesan authorities. And as these dangers may exist in any given case, each case should be considered on its own individual merits.

Where there is a good reason for a Catholic girl, for instance, to act as bridesmaid at a non-Catholic wedding, and where the marriage ceremony can not be considered a sacred rite, and where no scandal is given and no risk taken for her faith, a priest in the United States is justified in permitting such a girl to take part in the wedding, and would scarcely act wisely in refusing her absolution, if she would not promise not to take part.

But where there is no serious reason for a Catholic girl to act as bridesmaid at such a marriage, and where she may decline without serious inconvenience to herself and to others, we think it the part of prudence for a confessor or pastor to induce her to decline.


Case XXXVI: Where Should a New-Born Child Be Baptized?

p. 151Titia, until her marriage a year ago, lived with her parents in the parish of N., where Cajus is pastor. Upon her marriage, she went to live with her husband in a neighboring parish, some twenty miles distant, and has lived there ever since. A few weeks ago, about to become a mother, she returned to her parents' home and there gave birth to a strong, healthy boy. The following day Titia's mother took the baby to Cajus, the parish priest of N., to have it baptized. Cajus at first demurred, thinking that the baby ought to be taken to the present pastor of Titia and her husband, and he did not wish to give cause for criticism. However, on second thought, he concluded to baptize the child, and to send the stipend to Titia's actual pastor. On another occasion, a girl who was brought up in a neighboring parish, where her parents still live, married a man from Cajus' parish and lives there at present with her husband. When she was about to be confined, she returned to her parents' home and was confined there, but had the child brought to Cajus to be baptized, as he was her parish priest at present, and she liked him better than the pastor of the town where she was confined. This child Cajus also baptized, because although born outside his parish, it belonged to his jurisdiction, since its parents had their actual domicile in his parish. Cajus' way of doing gave rise to considerable discussion among his brother priests, some of whom defended him, while others censured him. In his dilemma, Cajus desires to know:




	Was he right in baptizing a child born within his parish, but whose parents have a fixed dwelling outside of the parish?



p. 152


	Was he right in baptizing a child born outside his parish, but whose parents are his parishioners?



To the first question we answer yes. Cajus did right in baptizing the child born in his parish, although its parents had their domicile in another parish, and had no quasi domicile in his parish. St. Alphonsus, l. 6, tr. 2, de Bap. n. 115, says: “If a woman happens to give birth in a village not her own, the child is to be baptized by the pastor of that village. Nevertheless, if that village is only a short distance from her own, for example, two or three hours, the child may also be baptized in her own church.”

According to St. Alphonsus, therefore, the child has the privilege of being baptized wherever it is born. If it is not born in the parish of its parents, and if that parish is not far distant, for example, ten or twelve miles, then the child may be taken home to the parish priest of its parents to be baptized, but it need not be. In that case, both priests are parish priests "in ordine ad Baptismum." It is very easy to understand the reasons why a child ought to be baptized where it is born. If it had to be taken home to the parish where its parents reside, it would have to be separated from its mother for a long time, and at a most critical moment of its existence, or else it would have to be deprived of the grace of Baptism until its mother is sufficiently recovered to accompany it, which would be several weeks at least, and sometimes longer, so that the child would be exposed to the danger of dying without Baptism. This latter, of course, is against the will and desire of the Church, which commands that the child be brought to Baptism as soon as possible after its birth. It is always not only the privilege, but also the duty, of the pastor of the place where the child is born to baptize it if the child is taken to him, and he retains the stipend offered for the baptism as his own. If the parish of the child's parents is not too far distant, that is, if the child is exposed to no risk by being taken back to its parents' parish to be baptized, then it may be taken there, but there is no obligation to do so. St. Alphonsus limits the distance that the child may be carried to be baptized by its parents' pastor to ten or twelve miles.

p. 153The holy doctor lived, of course, when there were no railroads or other modern means of transportation, and ten or twelve miles in a stage coach or on foot was the measure of fatigue that a child could endure, and the time spent in making the journey the limit of time that a new-born babe might safely be separated from its mother. With modern methods of transportation, and the progress made in the artificial nursing of children, a new-born child might be carried much farther to-day than in the days of St. Alphonsus, and yet run no risk. Still, modern theologians follow St. Alphonsus in determining the distance that a child may be carried in order to have it baptized by the parish priest of its parents.

Thus Genicot, II., n. 139: “If a woman gives birth in a village not her own, the child is to be baptized by the pastor of that village. Nevertheless, if that village is only a short distance from her own, for example, three leagues, the child may also be carried to her own church.”

Bucceroni, S.J., de Bapt. n. 422: “In which parish ought an infant to be baptized if the parents have neither domicile nor quasi-domicile, or are distant from it? If a woman happens to give birth in a village not her own, the child is to be baptized by the pastor of that village; nevertheless, if that village is only a short distance from her own, for example, two or three hours, the child may also be baptized in her own church.”

Lehmkuhl, II. n. 66 ad 3: “Indeed, if a woman gives birth in a place not her own, the infant is to be baptized by the pastor of the place where the mother gave birth and lies ill, unless perhaps it can equally well be carried to its proper pastor; indeed, if the home parish is not more than three leagues distant, it is always lawful to carry the infant to its proper pastor.”

p. 154Kenrick, de Bapt. n. 14, Aertnys, C.SS.R., de Bapt. n. 35, Konings, 1258, etc., all repeat almost verbatim the words of St. Alphonsus, who himself takes this opinion from the theologians who preceded him, v. g., Croix, n. 275, Salmant. de Bapt. c. 4. p. 4, n. 58.

Therefore, we conclude, that in the first instance Cajus did right in baptizing the child born in his parish, but whose parents lived in another parish.

Cajus did right also in the second instance, namely, baptizing a child whose parents lived in his parish, but which was born in a neighboring parish. This is evident from the answer just given to the first question. In this second case, if the child had been born in a parish far distant from Cajus' parish, and he had been consulted beforehand, he should have advised the parents to have the child baptized where it was born, as, under ordinary circumstances, that would have been better for the child from every point of view, and more according to good order and the fitness of things. If, however, the parents had not consulted him beforehand, but had returned home with the child and asked him to baptize it, he was perfectly within his rights in baptizing it.


Case XXXVII: A Recent Papal Dispensation “Regarding a Ratified and Unconsummated Marriage.”

p. 155Miss A. R., twenty years of age, living in Linz, Austria, was married in 1894 to a Catholic young man, twenty-four years of age, in one of the parish churches of that city. After a wedding trip to Vienna, the young couple returned to Linz and took up their residence there. From the start, the marriage had not been a very happy one. Though the couple had conjugal relations, still the marriage remained "non consummatum." The husband was fully aware of this fact, but the wife, being quite innocent and ignorant of the physiology of marriage, never realized that the marriage was not consummated.

This continued for eight years. In the year 1902, the wife, in a confidential talk with a lady friend, expressed her regret that she had never been blessed with children, though she longed very much for them and prayed for them. From this lady the wife learned of the true state of affairs between herself and her husband. This friend's husband, a lawyer, hearing from his wife how things were going on between A. R. and her husband, suspected that there might be an impediment of impotency on the part of the husband, and persuaded A. R. to submit to a medical examination. The physician found that A. R. had never been violated, and that there was no fault as far as she was concerned, because she was perfectly capable of consummating the marriage.

Upon this testimony of the physician, the wife immediately began proceedings in the civil court against her husband, with the view of being divorced, because there was a nullifying impediment of impotency from the start, and the civil law grants divorces for that cause.

p. 156The court ordered two of its own physicians to examine the wife, and their testimony, under oath, agreed with the testimony of the first physician who examined A. R., namely, that she had never been exposed. On April 25, 1902, the civil court pronounced the marriage invalid, and authorized A. R. to contract a new marriage, if she so desired.

On the advice of the physicians, the court would not affirm that there was an impediment of absolute impotency on the part of the husband, but it did affirm that the evidence left no room to doubt that there was an impediment of relative impotency proven against the husband.

On being informed of the decision of the court, the husband appealed the case. The court of appeal held that by continuing to live with her husband after she had learned of his impotency, she had forfeited her right to a divorce, under the act. The case was then taken to the highest court in the land, which sustained the findings of the first or lowest court, and granted a full divorce "a toro et a vinculo," on September 2, 1902. This ended the proceedings, as far as the civil law was concerned. The marriage was declared null and void, and was ordered so entered in the marriage records of the parish church.

In the same month of September, 1902, the now civilly divorced wife, A. R., appeared in the Bishop's court, in order to have her marriage annulled also by the Church authorities.

The Church authorities, however, were not long in realizing that it would be very difficult to institute canonical proceedings to establish the original invalidity of the marriage, since the husband refused to appear in the Bishop's court, and wholly ignored the summons to do so. He said that, as far as he was concerned, the civil authority had annulled his marriage with A. R., and that was quite sufficient. He considered any action by the Church authorities superfluous, and refused to aid in any manner whatsoever their proceedings. As there was no way of compelling him to appear and testify in the Bishop's court, the Church authorities were obliged to proceed without his testimony. The only way open to them seemed to be to procure a papal dispensation "super matrimonio rato et non consummato." This course appeared advisable, because, even though the husband had refused to appear or testify, the civil law had accepted the evidence submitted by the physicians as to the inviolated condition of the wife, and had pronounced the marriage invalid, even though the husband had not been examined.

p. 157Accordingly, two physicians and seven witnesses (testimonium septimae manus) were placed under oath to examine the wife, while the wife herself was put under oath to testify. The wife gave the same testimony about her married experience that she had given in the civil court. The two physicians swore to her inviolated condition. The seven witnesses could say nothing about her married life, since she had never spoken to them about it, but they all declared that they knew her intimately, as they were her next of kin, and that she was a pious, pure, and truthful person. There was no testimony "septimae manus" concerning the husband, since no witnesses could be procured who knew him sufficiently well or intimately to justify them in giving witness in his case. As the plaintiff had urgently besought the Bishop's court to give a decision with all possible despatch, since she had no means of support, and must in the meantime look to her mother for assistance, who also was poor, the Bishop presumed the permission of the Holy See to institute a canonical trial "de matrimonio inquirendo," which course was afterward approved by the Holy See. A full account of both trials, together with all the documents and papers in the case, and the sworn testimony of the witnesses, was forwarded to the S. Congregation of the Council at Rome, November 1, 1902. The following reasons were urged why the Holy See should grant a dispensation in the case:

p. 158


	The poverty of the petitioner, who had now the opportunity of contracting a new marriage, and thus providing for herself, whereas, if a new marriage were made unlawful for her, she would be obliged to go to work as a servant, or become a burden to her mother, who was without means to help her.






	The danger to which she would be exposed of losing her faith—a danger which was real and present, by marrying a non- Catholic, or contracting a civil marriage, which was her privilege under the civil law.






	It was further urged that there would be no "scandalum aut admiratio fidelium" to fear, since the decision of the civil court was already known, and a favorable rather than unfavorable decision was likewise expected from the Church authorities.



All through the winter of 1902-3 private means were taken to urge the authorities in Rome to act with expedition, and finally, in the beginning of May, 1903, word was received that the case would come up for consideration in the session of the S. Congregatio Concilii on the 16th of May. And so it did. After a thorough investigation of the whole trial by a learned Canonist and the "Defensor vinculi," both of whom approved the finding of the court, the following Dubium was laid before the Sacred Congregation:

“Whether His Holiness is to be advised to grant a dispensation from a ratified and non-consummated marriage in this case?”

The Congregation replied:

“After prior ratification of the acts (because authorization had not been obtained beforehand by the Bishop’s court from the Holy See to institute proceedings), affirmative as a precaution.”

p. 159The Cardinal Perfect of the Sacred Congregation laid this reply of the Congregation before the Holy Father on the 18th of May, who then granted a dispensation "super matrimonio rato et non consummato." On June 8 following, A. R. contracted a new marriage with the approval and blessing of the Church.

The case provoked no public criticism or comment of any kind, and was not even mentioned in the newspapers. In some private circles, especially in one sewing circle, considerable gossip was indulged in. But the fact that A. R, even after eight years of married life, was declared by competent physicians to have preserved herself inviolated, shamed busy tongues into silence.

Had A. R. been rich instead of poor, much comment might have been occasioned as to the power of money to purchase dispensations.


Case XXXVIII: Are Baptized Non-Catholics Bound by the Laws of the Church?

p. 160Miss X., a non-Catholic young lady, being convinced of the truth of the Catholic Church, and desirous of becoming a Catholic, meets with so much opposition from her parents that she decides to postpone her conversion until she reaches her majority. In the meantime, however, she is in doubt as to the line of conduct she ought to follow in regard to hearing Mass on Sundays and abstaining from the use of flesh meat on Fridays and other days of abstinence. Being conscientious about the matter, she consults a priest as toher duty under the circumstances. The priest informs her that she will have to hear Mass on Sundays and holydays of obligation and abstain from meat on Fridays and other forbidden days, just as if she were already a Catholic. His reason for this decision is that baptized non-Catholics are subject to the laws of the Church just like Catholics. The disobedience of heretics does not destroy the jurisdiction of the Church over them, neither does the Church "de facto" exempt them from the observance of her laws. Therefore he concludes that Miss X. is obliged to keep the laws of the Church regarding the hearing of Mass on Sundays and holydays of obligation and abstaining from the use of flesh meat on Fridays and other days of abstinence. From this latter obligation, however, namely, the obligation of abstaining, the priest dispenses her, by virtue of the general faculties he holds from the bishop.

Now it is asked: Is the position taken by the priest absolutely correct? At first sight it might seem to be correct. However, upon examination, it will be found to be incorrect in some points, and in others only probably correct, and therefore not a sufficient basis upon which to found a sure and certain obligation, binding in conscience.

p. 161


	Practically speaking, before inquiring further into the duty of Miss X. in her present circumstances, we should first of all endeavor to establish the validity of her non-Catholic baptism. Was Miss X. ever validly baptized? Because if there is reasonable ground for doubting the validity of her non-Catholic baptism, then she was only probably baptized, and therefore probably also never subject to the laws of the Church.



For although "in foro externo" those who have been doubtfully baptized are looked upon as having been validly baptized, as far as the obligations consequent on baptism are concerned, still this does not hold good "in foro interno," where there is question of an obligation binding in conscience.




	If, however, there are no good grounds for questioning the validity of Miss X.'s non-Catholic baptism, then we find theologians divided as to her obligation to obey the laws of the Church before making her submission to the Church.



Although there are very good theologians who hold that Miss X. is bound by the laws of the Church in the present circumstances, still there are other good theologians and canonists who contend that she is not bound by these laws. All the theologians are agreed that the Church's jurisdiction extends to all baptized persons, including heretics and schismatics, so that the Church may legislate even for baptized non-Catholics, though they be cut off from external communion with her.

The only question which divides the theologians is this: Does the Church actually intend that all her laws shall be binding on all her baptized children, including heretics and schismatics? Or is there reasonable ground for distinguishing between some laws of. the Church and others, and saying that the Church desires that some of her laws should bind all alike, Catholics and non-Catholics, provided they are baptized, and that others of her laws she makes binding on Catholics alone?

p. 162The theologians who contend that all the Church's laws are binding on all baptized persons, advance the reason that it can not be the intention of the Church that her disobedient children should profit by their sin of heresy or schism by being exempted from laws that are binding on the faithful and obedient.

The theologians who hold that not all laws of the Church are binding on heretics and schismatics, make the following distinction: Some laws of the Church aim directly at the removal. of abuses, at promoting the public good and safeguarding Christian society, as, for instance, the laws concerning marriage impediments and others, which the Church has repeatedly declared to be binding on all baptized persons. Other laws of the Church aim directly at the sanctification of souls, as, for example, the laws of hearing Mass on Sundays, and abstaining from flesh meat on Fridays, and these laws the Church does not wish to be binding on baptized non-Catholics, because the only result of such an intention on the part of the Church would be to multiply sin.

Thus De Angelis, Prael. jur. can. l. I. tit. 2, n, 13, says that the whole question resolves itself into this: Does the Church wish to hold heretics and schismatics to her laws?

“And if it is permissible to offer any opinion in this matter, our judgment is that they are especially bound to observe those laws which have been enacted to curb abuses or to safeguard public order and honorable conduct in Christian society, such as the laws concerning impediments to marriage, especially diriment impediments, and others; for more than once, when the Ecclesiastical Authority was consulted, it asserted expressly or equivalently that they are bound.

p. 163But if the discussion concerns other ecclesiastical laws which tend directly to the sanctification of persons, it must be said that they are not bound by the Church, since the Church perceives that they would resist obstinately, and this would be nothing other than multiplying sin.”

Those who affirm that it is the Church's intention to hold even her rebellious children to all her laws appeal to the marriage legislation of the Church, which legislation Benedict XIV and Pius VII affirm to be binding on all baptized persons, because the Church has jurisdiction even over heretics and schismatics. But no one calls this general principle into question. The question is, Does the Church actually intend that every exercise of her jurisdiction should affect Catholics and non-Catholics alike? Does she make some laws for Catholics only, and others for all baptized Christians? We think that there are reasonable grounds for holding that the Church does not intend that laws like the law of hearing Mass on Sunday, and abstaining from the use of flesh meat on Friday, should be binding on baptized non-Catholics. Even from the law of clandestine marriage, the Church expressly exempted such heretics as had already set up a separate religious establishment, when the Tridentine decree "Tametsi" was promulgated in their territory. The opinions of the earlier post-Reformation theologians on this matter must be read in the light of the religious conditions prevailing in the world to-day.

Thus the danger that de Lugo (de Poenit. disp. 15, n. 144) foresaw for Catholics, if the opinion exempting baptized non-Catholics from the observance of some laws of the Church prevailed, has entirely disappeared in our day. He thought that it would be holding out an inducement to weak Catholics to leave the Church in order to be freed from the obligations of her laws, “by this an opportunity would be given for many maliciously to withdraw themselves from the obligation of the laws by placing themselves in such a state that, because of their perversity, they would not be believed likely to observe the law and thus would not be understood to be bound.”

p. 164


	It was a mistake to dispense Miss X. from the law of abstinence by virtue of Apostolic faculties. "In foro externo," Miss X. is a heretic, and therefore cut off from the visible communion of the Church. The faculties granted by the Holy See may not be used in favor of any one outside the body of the Church.



“Faculties can be applied only to those who are members of the Church through baptism and have not been rendered incapable of them by some penalty or censure, especially excommunication.” Putzer, Com. in Facul. Apost. n. 46.


Case XXXIX: A Mixed Marriage in a Town Where the “Tametsi” Is in Force

p. 165


Applied correction from Woywod's opening insert: CASE XXXIX is after 19 April, 1908, applicable to all parts of the United States as far as the marriage in question would have to be contracted before a pastor assisting within the limits of his parish, while outside his parish he could not assist at the marriage even of his own parishioners unless he was delegated either by the bishop of the diocese or by the pastor of the parish where the marriage takes place.



Titius, a Protestant young man, and Caja, a Catholic young woman, both residents of New York City, joined a party of ex cursionists on a trip to the Yellowstone Park in the summer of 1905. While in Albuquerque, N. M., they were married by a Protestant minister. Some time after their return to New York Caja became uneasy about her marriage, and finally laid the matter before a priest. As clandestinity is not a diriment impediment to marriage in New York, the case was somewhat unusual, and at first sight perplexing. On one hand, it might appear that Titius, being a Protestant, is not bound by the laws of the Church regarding marriage, and therefore, neither is Caja "propter individuitatem contractus." Again, the priest recollects that some few years ago some new rulings were made by the Holy See in regard to clandestine marriages in the United States, making them valid in some cases where formerly they were doubtful; but just what was the import of these rulings he does not recall. On the other hand, he argues that all baptized persons are bound by the laws of the Church, otherwise a premium would be put on heresy. In this perplexity he takes the matter under consideration and comes to the following conclusion:

There are two kinds of Church laws; some Church laws are made for the public good, for the promotion of the public welfare and the protection of society. These laws are binding on all baptized persons, whether Catholic or non-Catholic. Of such are the marriage laws of the Church, creating diriment impediments to marriage, v. g., the laws of consanguinity and affinity. There are other laws of the Church which aim directly at the sanctification of the individual, v. g., the law of hearing Mass on Sunday, of abstaining from flesh meat on Friday, etc., and these laws the Church does not wish to bind baptized non-Catholics, for such an intention on the part of the Church would only multiply sin.* Now, among the former laws, which the Church makes for the good of society, and not for the sanctification of the individual, is the law of clandestinity in regard to marriage, and this law, therefore, the Church wishes to bind all baptized persons, whether Catholic or non-Catholic, except in cases where she expressly dispenses from it. That baptized non-Catholics are bound by the marriage laws of the Church is clearly set forth in the letter of Pope Benedict XIV to the Cardinal, Duke of York, February 9, 1749, and has never been questioned by any theologian. Only where the Church issues a special dispensation from her marriage laws is a marriage of baptized persons valid, if the same is forbidden by a law of the Church under pain of invalidity. It makes no difference whether both parties to the marriage be Catholics, or both non-Catholics, or one Catholic and the other Protestant. Now we know that while the law of clandestinity does not create a diriment impediment to marriage between baptized persons in most parts of the United States, still there are some districts where it is in force, and where, consequently, the marriage of baptized persons, unless contracted before the parish priest and two witnesses, is invalid. What these districts are we learn from the Fathers of the third plenary Council of Baltimore. In the year 1884 the Bishops of the Council sent to Pope Leo XIII a list of both the places in the United States, where the decree "Tametsi," of the Council of Trent, was binding, and of the places where it had never been published, and therefore was never in force. This list has not the force of a law. neither has it ever received the official endorsement of the Holy See, nevertheless it is of paramount authority, since it was compiled with great care by the bishops and theologians of the Council. According to this list, the decree "Tametsi," of the Council of Trent, making clandestinity a nullifying impediment to marriage between baptized persons, is in force in the following places in the United States:

* See Case xxxviii, page 160.

p. 167


	In the entire province of New Orleans. 2. In the province of San Francisco and in the State of Utah, except that part that lies east of the Colorado River. 3. In the province of Santa Fe, except that part of the State of Colorado that lies north of the Arkansas River. 4. In the diocese of Vincennes, Ind. 5. In the city of St. Louis, Mo., and in the villages of Ste. Genevieve, St. Ferdinand, and St. Charles, in the same State. 6. In the city of East St. Louis, Ill., as also in the villages of Centerville Station, Prairie du Rocher, Cahokia, French Village, and Kaskaskia (which has recently been obliterated by the Mississippi River), in the diocese of Belleville, Ill., now, but formerly in the older diocese of Alton, Ill.



In all other parts of the United States the "Tametsi" decree of the Council of Trent has not been published, and therefore clandestinity does not constitute a diriment impediment to marriage between baptized persons.

In all places, therefore, in the United States, where, according to the list of the bishops of the third plenary Council of Baltimore, the "Tametsi" is in force, the marriages of Catholics are invalid unless entered into before the parish priest and two witnesses. In all these districts the marriages of baptized non-Catholics would likewise be invalid, were it not for the fact that the dispensation of Pope Benedict XIV has been applied to them, removing the impediment of clandestinity in the case of non-Catholic marriages. But has the "declaratio Benedictina" been extended, for a certainty, to all the territory of the United States where the "Tametsi" is in force? According to the Fathers of the third plenary Council of Baltimore, the "declaratio Benedictina," declaring valid the marriages of baptized non-Catholics, contracted in places where the "Tametsi" is in force, provided, of course, they be not invalid for some other reason, has been extended, for certain, to: I. The Archdiocese of New Orleans, and to the dioceses of Natchitoches, Natchez, Little Rock, and Mobile, in the province of New Orleans. 2. The province of San Francisco and the State of Utah. 3. The diocese of Vincennes, Ind. 4. The Archdiocese of St. Louis, Mo. 5. The diocese of Belleville, Ill.

According to the same Council of Baltimore, the "declaratio Benedictina" has never been extended to the province of Santa Fe, N. M.

Whether the "declaratio Benedictina" had ever been extended to Texas, i. e., to the dioceses of San Antonio, Galveston, and Brownsville, the bishops of the third plenary Council could not say for sure, and therefore, to remove the doubt, in the case of Texas, and to render the practice uniform for the whole country, the bishops of the United States, in 1884, petitioned the Holy See to extend the "declaratio Benedictina," not only to the dioceses of Texas, In case it had never been extended to them, but also to the province of Santa Fe. In reply to this petition of the bishops the Holy See, in November, 1885, agreed to extend the "declaratio Benedictina" to the dioceses of Texas, but not to the province of Santa Fe. Therefore the province of Santa Fe is the only territory, in the United States, where clandestinity operates as a nullifying impediment in the case of marriages of baptized non-Catholics.

What is true of clandestine marriages of baptized non-Catholics, among themselves, is true also of clandestine mixed marriages. (Tanquerey, de Mat. n. 408.)

p. 169The marriage of Titius and Caja took place at Albuquerque, N. M., in the province of Santa Fe. As the "declaratio Benedictina" has never been extended to that province, the marriage was subject to the law of clandestinity, which rendered ft null and void, because it was not contracted "coram parocho et duobus testibus." Had it been contracted in any other part of the country, where the "Tametsi" is in force, it would have been valid, on account of the dispensation of Benedict XIV.

This law of clandestinity is both territorial and personal. In as far as it is territorial, it affects directly the territory where it has been published, and indirectly it affects or binds all those who dwell there, as well as those journeying through it, even though they have no domicile or quasi-domicile there. Thus, two Catholics of the archdiocese of New York, where the "Tametsi" is not in force, journeying through the province of New Orleans, where the "Tametsi" is in force, and while there, contracting a clandestine marriage, contract invalidly. Two baptized Protestants, however, contracting marriage under the same circumstances, contract validly, on account of the "declaratio Benedictina." Their marriage, however, would be invalid, if contracted in Santa Fe, for the papal dispensation removing the impediment of clandestinity for them in New Orleans has never been extended to the territory of Sante Fe.

As far as the law of clandestinity is personal, it affects all baptized persons dwelling in the territory, in this way, that it forbids them to leave the territory and to go elsewhere, where the "Tametsi" is not in force, in order to get married clandestinely, that is "in fraudem legis," in order to cheat the law, without the sincere intention of acquiring there a domicile or quasi-domicile.

In 1886 the Holy See made a special ruling for the United States in regard to the length of time required for acquiring a quasi-domicile "in ordine ad matrimonium." The general rule is that, in order to acquire a quasi-domicile, "in ordine ad matrimonium," a residence "per majorem anni partem" is required. That is, there must be a de facto residence and an intention of remaining there "per majorem anni partem." But since 1886, in the United States, a residence of one month outside of the territory governed by the "Tametsi" is all that is required to gain a legal residence in the eyes of the Church, for the purpose of marriage (Coll. P. F. n. 1413).

p. 170Therefore, Titius and Caja are not validly married, and besides Caja is excommunicated for appearing before a Protestant minister. She must first procure a dispensation from the excommunication, then a dispensation from the impediment "mixtae religionis," and after the non-Catholic party has made the necessary promises regarding the faith of the children issuing from the marriage, provided there is no other obstacle or impediment, Titius and Caja may be united in lawful wedlock.


Case XL: A Case of Restitution

p. 171Mr. X was engaged, some years ago, in the wholesale dry goods business. The saying that "every business man fails at least once in his life," came true of him. He failed for $25,000, with assets amounting to about half that sum. His creditors were, first, several wholesale houses, to whom he owed $20,000; second, a friend, from whom he had borrowed $4,000; third, a dressmaker, to whom he owed about $1,000 for garments for his family. Mr. X, though a Catholic, had neglected the practice of his religion, but was, nevertheless, in his business dealings an honest man. It was through no fault of his that he failed, and he turned over conscientiously to the receiver for his estate whatever he possessed in the nature of assets. When his affairs were finally settled, it was found that he was able to pay fifty cents on the dollar. This he paid and got a discharge from the court, under the bankruptcy laws, from all further liability for these debts.

He went to work again, courageously, to retrieve his fortunes. By industry and economy, he has succeeded in laying by about $15,000. But now his health is broken and he is growing old, and is obliged to retire from business for good. He has nothing to depend on for the support of himself and his wife and an invalid child but this $15,000. He has made up his mind to return to the practice of the faith, and this matter of his earlier failure disturbs him. He was discharged by the court from further liability, after paying fifty cents on the dollar, at that time, because it was all he had wherewith to pay. Now he asks himself, Was that discharge of the court also a discharge in conscience? Did it wipe out, before God, his obligation of paying the other fifty cents out of his future acquisitions? Or did it only discharge his person, and leave his obligation to pay out of his future acquisitions in full force? This is the question that he asks his confessor to settle for him, as it is now only a question of conscience.

p. 172Solution. Theologians are agreed that a "cessio bonorum," whether voluntary or ordered by the court, does not, of itself and independently of other considerations, relieve a debtor of the obligation of making full payment of his debts out of his future acquisitions, if he be able to do so.

Dr. Crolly, sometime professor in Maynooth College, and an authority of weight, contends that the intention of the insolvent laws of England is to wipe out the debt entirely, and that these laws must be considered just and equitable, and applicable in the court of conscience. (De just, et jure, vol. iii., n. 1232.)

But Lehmkuhl takes exception to this contention of Dr. Crolly, and maintains that the insolvent laws of England or of any other country can not, of themselves, discharge the conscience of the debtor from further liability for his debts, unless other conditions are present, from which it may be gathered that the creditors renounce all future claims against him.

And this opinion of Lehmkuhl is the opinion practically of all the theologians.

A specific case, according to modern theologians, where a "cessio bonorum," followed by a discharge of the court, operates in conscience also, and wipes out the obligation of future payment, is the case of wholesale and retail merchants, making a bona fide assignment in favor of their creditors. In this case it is not the discharge of the court that wipes out the debtor's liability in conscience, but it is the method of doing business prevailing to-day that makes it probable, if not altogether certain that there existed a tacit contract between the retail and wholesale merchant that in case of a bona fide failure, the creditor would take the debtor's assets in payment for his debts, and renounce all further claims to be paid out of future acquisitions.

p. 173Father Konings (Theol. Mor. i., n. 861) says that there are theologians to-day who think that the opinion of earlier writers on this matter must be abandoned, because of the new methods introduced into commercial transactions. Commerce to-day, they say, is conducted almost exclusively on a credit basis. The creditors foreseeing that, among their numerous debtors, there will be some who will fail and who will be obliged, in consequence, to settle with them for a certain per cent on the dollar, charge a higher price for their goods, or a higher rate of interest for their money, in order to secure themselves against loss. It is tacitly understood among business men that if one of their number makes a bona fide assignment, his creditors take what is left and renounce all further claims against him. The insolvent laws, discharging the debtor from further liability, are equally fair to all, beforehand. The benefit which A reaps under them to-day at the expense of B is reaped later on by B at the expense of A, or of some one else of their number. To all of this Konings replies: “Let wiser men judge how much these considerations are worth and whether, at least when taken together, they make that opinion probable.”

We believe, with Konings and others, that it is not the intention of the insolvent laws of the United States, or of any other country, to discharge the conscience of the debtor from further liability. Although the civil law uses the words "forever discharged from all debts and claims," it takes no account of the conscience, and only means by these words that the creditors are forever denied any action in the future against a legally discharged debtor.

Judge Kent (Commentaries on Am. Law, vol. I., n. 422) says, in regard to the value of insolvent laws: "The 'cessio bonorum' of the Roman law, and which prevails at present in most parts of the continent of Europe, only exempted the person of the debtor from imprisonment. It did not release or discharge the debt, or exempt the future acquisitions of the debtor from execution of the debt. The English statute of George II, commonly called the lords' act, and the more recent English statutes of George III and George IV have gone no further than to discharge the debtor's person; and it may be laid down as the law of Germany, France, Holland, Scotland, and England, etc., that insolvent laws are not more extensive in their operation than the 'cessio bonorum' of the civil law."

p. 174Again in vol. ii., p. 392, note, he says: "It was stated by the Chief Justice in giving the opinion of the Supreme Court of the United States, in Sturges vs. Crowninshield, 4, Wheaton, 122, that the insolvent laws of most of the States only discharge the person of the debtor and leave his obligation to pay out of his future acquisitions in full force." These laws have been very materially changed, of course, since the days of Judge Kent, both in their purpose and nature, and are less concerned to-day than ever perhaps about the "forum internum," or court of conscience.

Lehmkuhl's opinion, therefore, seems just and equitable, namely, that in a case of "cessio bonorum," the discharge of the court is not sufficient of itself to wipe out the conscientious obligation of paying the remainder of the debt out of future acquisitions. Other conditions must be present, from which it may be inferred, with at least reasonable probability, that the creditors renounce further claims against the debtor.

The question remaining to be settled, therefore, is this: Are there, in reality, present in business transactions circumstances and conditions from which it may be gathered that business people enter into a tacit agreement to accept, in case of a bona fide failure, the assets in full settlement for the debts owed them? We think they do. We have reason to believe that this is the persuasion of conscientious and honorable business men, both Catholic and non-Catholic alike. Conscientious and honorable business men, who feel a keen sense of duty to pay dollar for dollar for money borrowed or for work done for them, feel no such sense of duty to pay, later on, out of their future acquisitions, the remainder of their debt to, for instance, wholesale houses after a bona fide failure and a discharge in bankruptcy. A wholesale house, for example, is fully aware that among its many retail patrons, the number of failures, on an average, will reach such a figure every year. To secure themselves against this loss, among many other measures that they take, is this that they charge a higher price for their goods than they would otherwise charge, or be justified in charging, were there no bona fide as well as fraudulent failures. Thus, if A, a retail dealer, fails in business and makes an assignment in favor of his creditors, who are the wholesale houses, it is in reality A's fellow retail dealers purchasing from the same wholesale house who make good the amount that A is unable to pay by paying a higher price for their goods, in view of such failures as A's. This is true of most lines of business. For instance, insurance companies protect themselves against loss by fraudulent fires by charging a uniform higher rate for insurance than they would be justified in doing were there no fires of incendiary origin. The policy-holders all tacitly agree to pay more for insurance in order to protect them against loss inflicted by some of their number.

p. 175We do not see, therefore, how Mr. X can be obliged in conscience to pay in full out of his future acquisitions the debts he owed the wholesale firms. There seems to be a reasonable doubt of his obligation to pay. And with such reasonable grounds for doubting whether Mr. X is bound in conscience, it would be unreasonable to impose such a burden on him. Of course, as Father Konings remarks, “most certainly, those who have come through their own grave fault into that necessity—namely, of surrendering their goods—are bound as formally unjust authors of harm.”

p. 176We suppose that Mr. X has not failed through any grievous fault of his own; and, moreover, that he has done all that he tacitly agreed to do, in the event of his bona fide failure, viz., he has turned over conscientiously all his assets for the benefits of his creditors. Therefore, being certainly discharged in person by the court, he is also probably discharged in conscience.

It is quite different with Mr. X's other two creditors, namely, the man from whom he borrowed $4,000 and the dressmaker. With these he is obliged in conscience to settle in full out of his future earnings. For he had no such understanding with these as he had with those. The discharge of the court does not, of itself, discharge the conscience. There are no other conditions or circumstances present, however, on which a discharge in conscience might be argued, even with probability. Therefore, for these two latter debts Mr. X must in conscience settle from his future earnings.

When he has done this his conscience may rest easy. Here again we must remark, with Lehmkuhl and Crolly, “it is altogether required that he himself also act entirely according to the laws and permit himself not the least thing in his own favor beyond what the laws grant,”


Case XLI: Interpellation in the Case Described by the Apostle

p. 177The Congregation of the Inquisition has given a dispensation from the interpellation demanded for the Pauline privilege, in connection with an interesting case proposed by an American bishop. The case is as follows: George, now fifty years old, and living in the diocese of the petitioning bishop, married Bertha, both being unbaptized; as a result of this marriage they had four children, who are still living. Eight years later Bertha showed many indications of insanity, so that it became impossible to live with her, and she was committed to an asylum for the insane.

Six years afterward, as there was no hope of her recovering sanity, George obtained a decree from the civil courts adjudging his marriage null and void from the beginning on the grounds of the woman's insanity, which several physicians testified was caused by a hurt which she had received when only ten years of age.

George, still unbaptized, then married Caroline, a baptized non- Catholic. He is still living with her; they have had several children, of whom one is living. The insanity of Bertha has gone so far that she does not recognize her own daughter, and imagines that she herself is Queen Elizabeth.

Now George (twenty-nine years after his first marriage, with Bertha, and fifteen years after his marriage with Caroline) has become a Catholic, together with his wife and whole family, with one exception; and, therefore, he desires that the Holy See might, by its supreme power, grant him deliverance from the bonds of his marriage contracted in unbelief with Bertha.

The fact that George was never baptized is clearly proven from the testimony of many altogether trustworthy witnesses, who have sworn that they often heard his mother say to her brother that George was not baptized, and how bad she felt about it. Besides, there is no record in the register of his baptism, though records of others baptized at the same time are found.

p. 178The non-baptism of Bertha is not of equally absolute certainty, though there seems to be a moral certainty that she was never baptized. Her sister, who is eighteen years older than she, testified under oath that she was altogether certain that her sister was never baptized, because they did not believe in any religion, and never professed Christianity.

Therefore, at the utmost there was between George and Bertha only a natural marriage contracted in infidelity; or, if Bertha were baptized, since George certainly was not, there was no marriage at all, on account of Disparitas Cultus.

Follows the opinion of the Matrimonial Court of the diocese: It is decided that this Court has not legitimate jurisdiction to settle this case, but recourse must be had to the Holy Apostolic See for a final adjudication. But the court is strongly of opinion that the weight of testimony is in favor of the validity of the first marriage, on account of the absence of baptism in both parties.

But since George is now baptized a Catholic, he has the right to interpellate his first wife Bertha, and since there is no use in doing this on account of her insanity, this Court believes that a petition should be sent to the Holy See, that it may exercise its supreme apostolic power to dissolve the marriage contracted in infidelity between George and Bertha, so that George can make regular and valid his second marriage with Caroline. Hence the Court asks in their behalf the clemency of the Holy See, because they were married in good faith, and since their baptism they have lived as brother and sister, awaiting the decision of the Holy See. The Defensor Vinculi subscribes to the opinion and petition of the Court. Accordingly, the bishop asks his Holiness for a dispensation from the interpellation to be made to Bertha, so that George may contract a lawful marriage with Caroline.

p. 179The Congregation decided that his Holiness should be asked for a dispensation from the interpellation to be made to Bertha, so that George might contract matrimony validly with Caroline. This was granted December 10, 1903.


Case XLII: Concerning Dispensation from the Impediment of Mixed Religion

p. 180The following Casus was proposed and solved in Rome, in the Apollinaris:

Bertha, a Roman maiden, was on a pleasure trip through England with her father, a widower. After a month spent in visiting various parts of the country, she chanced to meet with Titius, a wealthy Protestant, resident of the place of their meeting. The latter, conceiving a strong affection for Bertha, asked her hand in marriage of her father, who was willing to grant the request, placing only one condition, to which Titius willingly assented, viz.: that he (Titius) would take up his abode in Rome, in order that the devoted father might not be separated from his only daughter.

Bertha, however, remembered that there stood in the way of the union the impedimentum mixtae religionis; nor did she lack the courage to speak of it. On the contrary, she promptly went with her father and Titius to submit the case to the bishop of the locality, who had faculties for dispensing from such an impediment.

The bishop, being informed that Titius was willing to make the promises required by the Church, granted the dispensation and gave the necessary authorization to Caius, a priest, a friend of Bertha, to marry the couple. Caius, in order to please the latter, performs the ceremony in the chapel of a convent of which he is the chaplain; and immediately afterward says the Mass of the day—not the Votive Mass, pro sponso et sponsa.

After this Titius wishes to appear before a minister of his own denomination and repeat the ceremony. Caius, being consulted by Bertha, says that this may be done, extra templum, and provided, furthermore, that the minister uses no religious vestments or ceremonies, quia tunc deest ratio prohibitionis, nempe communicatio cum haereticis in divinis.

p. 181Bertha, following the decision of Caius, yields to the desire of Titius.




	Who can dispense jure proprio from the impediment mixtae religionis?






	What about the action and decision of Caius in the case?



Ad Primum.—The impedimentum mixtae religionis, which has long existed in the Church, is a general law. Hence the Pope alone can dispense from it jure proprio. Bishops can not, since the following general principle here obtains: "The inferior has no power over the law of a superior." This is confirmed by an instruction given by the Papal Secretary of State, November 15, 1858, in which it is expressly said “to which alone—that is, to the Apostolic See—belongs the power of dispensing from an impediment of mixed religion of this kind.”

While the bishop ex jure communi has the faculty—quasi-ordinaria—of dispensing in the case of some other non-diriment impediments, he does not enjoy that faculty in the case of the impediment here in question. Pius VII, in a Brief dated February 17, 1809, and addressed to the bishops of France, says that up to that time the Holy See had always refused to grant this faculty to bishops, especially in Europe, though it had been asked for with the greatest importunity. Now, however, by special indult, but still with some reluctance, this faculty is granted, especially for those places where there are many heretical sects, and particularly for sparsely settled districts, either for a definite time, or for a determined number of cases, by the Congregation of the Holy Office or of the Propagation of the Faith.

With regard to Caius, the priest who performed the ceremony in the chapel of the convent of which he was chaplain, it can be said that his action was allowable, since it was not in a country where, as for instance, in Belgium, a more rigid discipline is enforced. From the context it also appears that he used for the ceremony the rite prescribed in the diocesan ritual. Neither can he be blamed for so doing, if we suppose that the bishop had approved for the diocese, or at least tolerated, that form of ceremony for mixed marriages generally. (According to the above-mentioned instruction of 1858.) But the celebration of Mass, even though it was not the votive pro sponso et sponsa, but the one of the day, can in no way be justified if, as seems probable, it could really in the circumstances be considered as forming a part of the nuptial ceremony. If, however, it could not, and was celebrated after the ceremony merely to satisfy the devotion of the bride, it was allowable, especially as it took place in a private chapel. This would be the case if, for instance, the Mass at which the married couple assisted was the ordinary Mass celebrated at that hour every day in the convent, and the chaplain had simply made arrangements so that on this occasion it was preceded by the marriage ceremony. In such a case the Mass could not be said to have been celebrated for the married couple—rather they were obliged to arrange matters so as to assist thereat, possibly with no slight inconvenience to themselves. Finally Caius, asked by Bertha if she might, in deference to the wishes of her husband, go with him to have the ceremony performed by a Protestant minister, replied that she might do so, provided it be not in a church and that no religious rites or vestments be used, "for," he added, "in that case the motive of the prohibition will be wanting, viz., communicatio in divinis cum haereticis."

p. 182As to this point, it must be granted that some serious theologians and canonists take the same view as Caius, and for the same reason.

p. 183Gasparri (de Matr. Vol. I. n. 467) gives that solution to the case exposed above. Supposing, for instance, that the minister in lay clothing, and not in a church, were to wish happiness, etc., to the married couple, recalling the rights and duties of the state of life upon which they had entered, without pretending to add thereby anything sacred to the marriage already performed, and supposing, of course, that the Catholic party does not look upon this as in anyway a completion of the same, but simply as an act of complaisance toward the non-Catholic, whether the latter looked upon it as a sacred ceremony or not (Vechiotti III. Sec. 98).

It is true, that it is not here question of a mere civil assistance, for the contracting parties go before a heterodox minister ad sacra deputatus, but, on the other hand, it is also true that no heretical religious ceremony is performed, and consequently no real communicatio in divinis. However, care should be taken to avoid scandal, and this could be secured if the faithful were instructed as to the real motive and significance of the action of the couple in the circumstances.

Other theologians (v. g. Genicot II. n. 520) think that such an act could hardly be free from the appearance of at least an external adhesion to a heretical sect, and could not be allowed, since there would be an implied recognition of some religious authority in anon-Catholic minister.

To me it seems that perchance the solution might depend upon the circumstances prevalent in various countries and places, in particular upon the manner in which, according to received custom, such a procedure would be considered.


Case XLIII: Sudden Sick Calls

p. 184Titus is hurriedly called to the bedside of a dying man, who desires very earnestly to see him. Taking the Blessed Sacrament and the holy oils, he hastens to the house of the sick man, only to learn that just as he crossed the threshold of the house the dying man had passed away. Having the Blessed Sacrament with him, Titus did not tarry longer, but returned immediately to the church.

On another occasion, being summoned to a sick person, Titus, on entering the sick chamber, finds the patient just breathing his last. He quickly pronounces the words of absolution over him. But before he can administer Extreme Unction the pulse and heart have ceased to beat, and Titus, concluding that the man was dead, returned home without administering Extreme Unction.

Reflecting on these cases, Titus makes up his mind that in the future, whenever he receives a sudden sick call, he will pronounce the words of absolution over the sick person when within twenty paces of the house, in order to be able to proceed to the administration of Extreme Unction immediately on entering the sick chamber.

Answer.—It is hardly necessary to say that a person who is certainly dead can not receive any Sacrament, neither sacramental absolution, nor Extreme Unction. To absolve or anoint a person who, beyond doubt, is dead would be a sacrilege. It would be a grievous desecration of the Sacramental rite and a mortal sin. But if there be any reasonable grounds for doubting whether the person be really dead or not, then the priest not only may, but must administer, conditionally, of course, Sacramental Absolution and Extreme Unction. That a person is, in every case, really dead when he ceases to breathe is by no means certain according to expert medical testimony.* In the case of normal death, where the person has been sick for sometime and gradually sinking, only a few moments, at most, will intervene between the cessation of respiration and actual death. But in cases of sudden and violent death, as, for instance, drowning, asphyxiation, etc., the last visible sign of life may have disappeared long before death occurs.

* Cf. the chapter "The Moment of Death," in Sanford's Pastoral Medicine.

p. 185Dr. Gourand, a well-known Parisian physician, with large hospital experience, writing in the "Bulletin de la société médicale de S. Luc, S. Come, S. Damian," 1895, says, àpropos of the question of administering the last Sacraments, that it is physiologically wrong to conclude that actual death has occurred because respiration has ceased. It used to be thought, he says, that when the breathing had ceased the heart action also had ceased, and, therefore, that death had occurred. It is comparatively easy to verify the cessation of breathing, but difficult to determine just when the heart has finally ceased to act. "It is incontestable," he continues, "that a person who, after a long agony, ceases to breathe is, in most cases, dead. But, physiologically, he is not dead because respiration has ceased, but because the cessation of breathing follows, as a consequence, upon the cessation of the action of the heart." In regard to cases where respiration has ceased before the action of the heart has been stilled, he says: "Between the last breath and the final cessation of the heart's action there is often an interval, whose length is determined by the greater or lesser vitality of the cardiac ganglion."

Dr. Capellmann (Pastoral Medicine, Agony) says: "After the last respiration the person is considered dead, although perhaps sometimes minutes elapse before the vital spark becomes completely extinct, the muscles of the heart and of the arteries make, often after the last respiration, some, though feeble, movements. If the agony and the gradual fading away have been observed, we may be convinced of death some minutes after the last respiration. However, there are some forms of death wherein doubts may be entertained whether death has really taken place." In other cases, as for example, cases of drowning, asphyxiation, great loss of blood, etc., hours may elapse between apparent and real death, or between apparent death and resuscitation.

p. 186Father Tanquerey, de Poenit, p. 247, says: “It is established by recent experiments that life remains in the body for some time even when a person seems to have breathed his last, because life withdraws from the body only successively. Hence some who were apparently dead have at times been restored to life after three hours by the rhythmic drawing of the tongue. Therefore, with the requisite conditions observed, those who by such a procedure exhibit some signs of life, at least sensory life, may be absolved and anointed; indeed, under the condition ‘if you are alive,’ so may those who, although they appear to be dead according to the ordinary signs, are prudently judged by experts to survive.”

In the light of all this, therefore, we can not endorse unconditionally Titus' method of administering the last Sacraments.

As regards the first case, although the sick person was dying for some time and gradually faded away, and although the attendants had noticed the cessation of respiration, nevertheless Titus could not affirm with certainty that life did not linger still in the heart and nerve centers, for at least the few moments that were required to reach the sick-chamber from the main entrance of the house. On entering the sick-room, therefore, Titus should have immediately pronounced the words of absolution, with the condition "si tu es capax." As regards the administration of Extreme Unction in this case, so much time would be required before the Sacrament could be given that there would scarcely be any reasonable grounds for not concluding that death had occurred before the Sacrament could be administered.

p. 187Were this a case of sudden or violent death, like drowning or asphyxiation, etc., Titus should have administered Extreme Unction also, because there was a reasonable probability that life might not be altogether extinct.

In case a physician were present and would not affirm with certainty that death had already occurred, Titus would be justified and even bound to administer Extreme Unction. And if considerable time were required to discover probable signs of life or death, Titus should proceed immediately to administer Extreme Unction, using the shortest valid form, without waiting for any further examination of the patient, because every moment of delay may prove fatal.

In the second case, Titus did well to give conditional absolution. Had he had the holy oils ready, he could have given Extreme Unction immediately after pronouncing the words of absolution, because there was sufficient reason for doubting whether life really became extinct with the last respiration. At least there was a probability that a spark of life might still remain in the body, and therefore sufficient warrant for giving conditional Extreme Unction, although there would be no sufficient warrant under the circumstances for administering the Holy Viaticum.

The resolution that Titus took in consequence of these cases, of always imparting conditional absolution when within twenty paces of the house of the sick person, can not be approved of; rather, it must be condemned. In order to be absolved, the penitent must be morally present to the confessor; and although St. Alphonsus says that if the penitent be no farther than twenty paces distant from the confessor he is morally present and may be absolved, the holy doctor means that both the confessor and the penitent must be in the same room or hall, and must perceive one another by sight or hearing. Even a greater distance than twenty paces would not render the absolution certainly invalid, although it would jeopardize it. But if the priest be separated from the penitent by a house or a street, or if the penitent occupy a room in the house altogether unknown to the priest, there can be no question of moral presence. In fact, even under circumstances where the absolution "in distantiam" would be most likely valid, the confessor would not be justified in administering it always and on all occasions in that way, but only in cases where, unless he administered it in that way, he would not be able perhaps to administer it at all. It is not to be taken for granted that every time the priest receives a sudden urgent sick call it will be necessary to give conditional absolution before reaching the bedside of the dying person. On the contrary, it is to be taken for granted, as a rule, that the priest will be summoned in ample time to administer the last Sacraments to the dying with dignity and decorum. The faithful are to be reminded repeatedly, when necessary, that they should summon the priest in good time. And the priest, on being called to the sick, should not delay in hastening to them. Exceptional accidental cases must be left to the providence of God.


Case XLIV: Confession of a Dying Person

p. 189Titia, who is thought to be near death, but nevertheless is quite sanae mentis, although of very weak memory, is not able to remember any sin, while trying to make her Confession to Cajus, her confessor. To all questions put to her by her confessor, in his endeavor to discover materia absolutionis, she answers: "I can not recollect any sin, not even from my past life." But she desires very much to be absolved, and to receive the Holy Viaticum and Extreme Unction. As there would evidently be danger in delay, Cajus accedes toher wishes, and absolves her, afterward giving her Holy Communion and anointing her.

Quaeritur.—Did Cajus do right? Or should he have absolved her on the explicit condition, "Si peccata commisisti?"

Solution.—I. Principles.—Material integrity is not always required for a good Confession. Formal integrity is always required; that is, as complete a Confession of mortal sins as is morally possible for the penitent at the moment of Confession. Very often this formal integrity is the only integrity possible, and therefore the only integrity required for a good and sufficient Confession. The Council of Trent, in the 5th chapter of the 14th session, speaks of the integrity required for a good Confession, and meets the objection of the Reformers that Confession as required by the Church is an impossible thing. Following are the words of the Council: “For it is established that nothing else is required of penitents in the Church than that, after each has examined himself more diligently and explored all the folds and recesses of his conscience, he confess those sins by which he remembers having mortally offended his Lord and God. But the remaining sins which do not occur to one who reflects diligently are understood to be included collectively in the same Confession, for which we faithfully say with the prophet: Cleanse me from my hidden sins.

p. 190” The reason of this, of course, lies in the fact that Almighty God does not require anything impossible of us. The Confession is formaliter integra, when the penitent is honestly minded to confess all mortal sins, according to their number and their kind and the circumstances that change their nature, and does his best to make as full a Confession as he can, although for some reason, beyond his control, v. g., oblivio inculpabilis, he does not make a materialiter Integra confession. Only, it is required of him that when the obstacle to a materially complete Confession is removed, he must make his Confession materially complete. Pope Alexander VII, on September 24, 1665, condemned the following proposition: “We are not bound to state in a subsequent Confession sins omitted or forgotten in Confession because of imminent danger of death or for another reason.”

Further it must be remarked that no difficulty intrinsic to Confession, inherent in its very nature, as for instance, the shame or confusion experienced in confessing our sins, is ever a sufficient reason for making a materially incomplete Confession. For since our blessed Lord has ordained that we must confess all mortal sins to his lawfully ordained representatives on earth, therefore he has also ordained that we must take upon ourselves whatever hardships are inseparable from such Confession, which hardships may serve as a penance for sin, and are very wholesome and salutary for the penitent. Thus the shame and confusion that a penitent may feel while confessing his sins, or the hardships that we are known personally to the confessor and that there may be a falling off in his esteem for us, would be no excuse for making an incomplete Confession. For were such reasons sufficient to justify an incomplete Confession, then the faithful would easily persuade themselves that they were justified in making an incomplete Confession, and this divine ordinance would fail, to a large degree, of its purpose, or, as Gury expresses it: “The reason is that Confession is by its nature essentially laborious; and therefore, if a grave difficulty—for example, great repugnance or shame—excused from integrity, the faithful would generally be excused from accusing themselves of mortal sins, and consequently the institution of the Sacrament of Penance would for the most part collapse. Moreover, the Church could not reserve atrocious crimes, because that creates no slight inconvenience for penitents” (II. n. 497). Neither would the great number of penitents excuse one from the material integrity required in the Confession, "concursus magnus poenitentium non excusat," v. g., on a great feast day, or the occasion of a plenary indulgence during a jubilee. Pope Innocent XI, on March 2, 1679, condemned the following proposition: “It is lawful sacramentally to absolve persons who have confessed only partially because of a great concourse of penitents, such as may occur, for example, on the day of some great feast or indulgence.” That confessor would be guilty of sacrilegious conduct, indeed, who, on the occasion of a great crowd of penitents, would dispense them from the obligation of making a materialiter Integra Confession, and would grant absolution after the Confession of one or another mortal sin. Any handbook of moral theology may be consulted on this matter.

p. 191II. Application of Principles.—In the case, as stated above, Titia is conscious, in a general way, that she is guilty of sin, and in this conviction she accuses herself, giving evidence of a contrite heart, and praying to be absolved. That she confesses no sin in particular arises from the fact that her memory is weak, and perhaps also from want of sufficient religious instruction, but it has not its reason in any false shame or sinful negligence. For it not seldom happens that many are so uninstructed, and of such poor intellectual parts, that, although they know in a general way that they have sinned, and express true sorrow for their sins, they nevertheless are unable to recall any sin in particular. This class of penitents is not to be confounded with another class, namely, those penitents that imagine they have no sins, because they are blinded by self-conceit. We argue, therefore, that in the present case, Titia has made a formaliter integra Confession, in as far as she gives evidence of true contrition for her sins, and by praying to be absolved makes a Confession of her sins in as far as it is possible for her under the present i circumstances. "Ad impossibile nemo tenetur" must be applied in this case. She does the best she can, considering her condition, and that is all that is required of her.

p. 192Tappehorn, in his able work on the Sacrament of Penance, says: "If the particular sin can not be remembered or confessed, it will suffice to indicate its species; if this is impossible, it is sufficient to confess that one has sinned mortally, although one can not remember or confess in what particular way." The confessor, therefore, ought to absolve Titia unconditionally. “Any dying person who in some manner, by voice or sign, confesses or asks for absolution can and ought to be absolved, and indeed absolutely. The reason is that all the requisites for the Sacrament and for a formally complete Confession are present.” (Gury, II, n. 505; St. Lig. n. 408.)

The expressed wish to be absolved contains in itself a Confession that one has sinned. If now the confessor, in imparting absolution, adds the condition, "si peccata commisisti," then he sets at naught the penitent's Confession, and in this he is not justified.


Case XLV: Marks of Friendship Toward an Enemy

p. 193John Smith, a wealthy and prominent Catholic, accuses himself in Confession of being on very bad terms with one of his children. It appears that one of Mr. Smith's sons, a young man of rather unsteady habits, married, over a year ago, a vaudeville actress, anon-Catholic, and from all accounts a young woman of Bohemian antecedents and proclivities. As Mr. Smith and his whole family were very much opposed to this marriage, and did all in their power to stop it, but to no purpose, they feel very much grieved by it, and refuse to have anything to do with the young man or his wife. Mr. Smith has cut the young man off in his will, has forbidden him his house, recently refused to allow him to be present at the parents' golden wedding, although all the other relatives were present; refuses to recognize the young man either in public or in private, to return his salutations or to permit any advances to be made toward a reconciliation, either by the young man himself, or by his friends.

Quaeritur: Is Mr. Smith's conduct justifiable before God, or is it sinful?

Principles: This case comes under the heading "de amore inimicorum." The law of charity imposes a twofold obligation on us in regard to our enemy. First, we must not wish him evil; second, we must wish him well.

First: We must not wish our enemy evil; that is, we must not repay evil with evil, nor cherish a spirit of revenge toward him. We must pardon the personal offense when requested, not always immediately. Sometimes there may be just cause for deferring pardon in order to manifest the pain we suffer by reason of the offense. Sometimes, even, we may be obliged to make the first advance toward a reconciliation, to prevent scandal or to save our enemy from sin, when we can do so without much trouble to ourselves.

Second: We must wish our enemy well; that is, we must include him in our prayers. We must succor him in his needs, as we would any one else. And if we exercise charity indiscriminately toward a large number, we must not exclude our enemy, for this would be a mark of revenge; and if special ties of blood, etc., unite us, we are bound to give such evidence of good will toward our enemy as we give to others who are bound to us by the same ties. But special marks of friendship that we owe to no one in particular, either by reason of their personal condition or the customs of the country, we are not obliged to show to our enemy.

Here we must remark that it is one thing to harbor a spirit of revenge, and quite another thing to desire the reparation of outraged rights. It is perfectly legitimate to desire the restoration of our good name, or the restitution of our stolen property, and to take action at law to obtain them; yes, even to take criminal proceedings against the offender to have him punished. If this is done out of love for justice, it is quite in keeping with the law of charity. If it is done from a spirit of revenge, it is, of course, sinful. Once satisfaction has been made, we must forgive the personal offense. Until satisfaction has been made, this is not required of us.

Regarding the question of saluting those who have grievously offended us, the doctrine of St. Ligouri, Tamburini, Mazotta, and others may be summed up as follows: We are not obliged to salute those who have wrongly offended us, unless they make the first advances, unless it be question of a superior, or unless to refrain from saluting our enemy for a long time could be interpreted as a mark of hatred. But if our enemy greets us first, we are bound to greet him in return, except once or again we might be justified in refusing to recognize a greeting in order to show our feelings have been hurt. In a word, the omission of the ordinary greetings and marks of good will that pass among men must be taken, sometimes on account of circumstances, not as a sign of hatred or revenge, but as a "manifestatio justi moeroris tantum." If, therefore, on account of the circumstances, the denial for a time of the ordinary salutations and greetings must be interpreted as a manifestation of wounded feelings, and if in fact the denial proceeds from no spirit of hatred or ill will, such denial is not sinful. If, however, under the circumstances, the denial of the ordinary marks of good will must be interpreted as a sign of hatred or revenge, "pro manifestatione vindictae et inimicitiae," then such denial is sinful, even though it do not arise from feelings of hatred or revenge.

p. 195Application of principles: Mr. Smith's son had become his enemy. He had given his father just cause for feeling hurt and outraged. He had done his father and his family a grievous wrong. Although an enemy, we must not forget the special ties of blood that unite them. Was Mr. Smith's conduct toward his son justified in every instance? We must take each separate count by itself.

First, Mr. Smith cuts off his son in his will. Is this act "contra justitiam," or only "contra charitatem," or wholly blameless? Whether this cutting off of children by parents in their wills be contrary to the virtue of strict justice does not appear. Some theologians think it is; others that it is not. Fr. Genicot thinks that it is not. Fr. Lehmkuhl thinks that it is. Genicot says: “Nor would I think that a parent who without just cause favored one son over the others would sin gravely, as Lehmkuhl thinks.” (I. n. 677).

“If anyone out of hatred wished to leave his children only their lawful portion, or altogether to pass over brothers who were not in need, he would be bound under grave obligation to put aside this hatred, but only urged to leave them something more; for he is using his right” (ibid.).

p. 196Lehmkuhl thinks that where there is no "clara et justa causa," parents sin against justice in preferring some children to others (I. n. 1155).

De Lugo thinks that it is not against justice: “Therefore, a confessor ought to compel a dying person who is unwilling to leave anything to his brothers, or anything but the lawful portion to his children, to put aside hatred if perhaps he is moved by hatred or revenge, and also to urge him to provide for them; nevertheless, he ought not on that account to deny absolution to one who is unwilling, unless the need is of such a degree that he ought to assist persons so closely joined to him.”

(disp. 24. n. 175).

Mr. Smith's action, therefore, in cutting off his son, is not evidently against justice. Is it against charity? If it is prompted by hatred or revenge, it is and grievously so. If it is not prompted by hatred, but by the fear that the son may abuse his inheritance, it is not. The laws of this country leave the father free in bequeathing his goods to his children. In this case the evidence favors the father. The son's past history promises poorly for the future. The son will, in all likelihood, be the better for being disinherited. The father's act, therefore, can hardly be interpreted as evidently against charity. Still it were much wiser if the father made some provision for his son, an annual allowance that could not be abused. In regard to forbidding the young man his house, we must distinguish. If the young man has reformed or is trying to reform, Mr. Smith may forbid him his house for a time, to give expression to his outraged feelings. But a year is certainly a safe limit. The young man has a home of his own now, and no longer the same claim on his father's house. Still, to continue to refuse him admission savors of hatred and revenge, and the father must desist under pain of being denied absolution. As long as the son refuses to reform, the father is not obliged to receive him.

p. 197That Mr. Smith refused to invite the son to his golden wedding may have been simply a measure of prudence. The son's presence would very likely have caused trouble, recriminations, and perhaps a general scandal; certainly if his wife were to attend.

If, however, the young man and his wife had both turned over a new leaf, this would have been an excellent occasion for bringing about a good understanding, and unless serious difficulties were apprehended, Mr. Smith could hardly have refused them an invitation without committing sin.

The same is to be said about Mr. Smith's refusal to recognize his son in public or in private. If the son continues in an evil course, Mr. Smith may continue to give expression to his sorrow by refusing to recognize him. If the son has reformed, Mr. Smith is obliged in conscience to recognize him. He may refrain for a time, say for a few months, from recognizing the son, but to continue to do so must be interpreted in the light of hatred or revenge. And his continued refusal to return his son's greetings or to open the way for a reconciliation renders Mr. Smith unworthy of absolution. It seems evident from the case that Mr. Smith is of a stern character, and no more should be required of him than is absolutely necessary. But what is required by the law of God should be insisted on with great firmness, because a man of this character easily deceives himself by believing his conduct to be prompted by a love of righteousness and justice, whereas it is prompted by a spirit of animosity and revenge.


Case XLVI: The Obligation of Restitution, Arising from Concealing the Real Value of an Object and Thereby Depreciating its Price

p. 198Mr. A. is a dealer in works of art and antiques. Once a year, or oftener, he makes a business trip to Europe, to purchase a new supply of goods. He is an expert in the business, and knows to a nicety what an article of this kind is worth, and what price it will bring in the American market. Now, it often happens that Mr. A., in order to purchase some article at a bargain, conceals its true value from the owner, often insisting that it has very little or no value, and thus succeeds in purchasing for a trifle, pieces that he knows are worth a great deal, and which he afterward disposes of for many times the price he paid for them. In this way he is making considerable money, but sometimes has misgivings about his methods of making it. What judgment, from the view-point of good morals, are we to form of Mr. A.'s business methods?

Mr. A. is certainly bound to restitution, provided his conduct in the purchase of goods is really deceiving and unjust. Whether his conduct is really such in each and every instance, will appear from the following considerations, as also the extent of his obligation to make restitution.




	Mr. A. conceals from the owner of the piece of furniture or art its true value, which it possesses by reason of its age or workmanship, etc. He simply remains silent about it. He is careful to drop no remark that might arouse suspicions in the owner as to its real worth. Now we ask, Is Mr. A. bound in conscience, in every instance, to enlighten the owner of a work of art as to its real value? Fr. Lehmkuhl (I. 1120) has this to say on the subject: “An agreed price



... may be admitted for things found among dealers in old goods, provided the proceeding is not deceitful and fraudulent. Thus, if a valuable thing is discovered among worthless objects, it must be considered whether the buyer’s knowledge is exceptional, or whether those who commonly see that thing regard it as valuable, so that it is rather the ignorance of the seller or of a few unskilled persons that is exceptional. If the latter obtains, the very low price is not regarded as just; if the former, it is not regarded as unjust. Hence it is readily admitted that, if I discover old books to be of great value, I may obtain them for myself at a lower price, provided I do not act deceitfully.” That is to say, if the purchaser's knowledge, in this particular business, is altogether exceptional, he may profit by it. If the purchaser's knowledge is not exceptional, but the ignorance of the owner of the work of art, etc., is quite unusual, then the purchaser may not profit by his knowledge, because what he profits by, then, is in reality not his own knowledge, but his neighbor's exceptional ignorance.

This is also the view of Fr. Noldin, S.J., professor of moral theology in the University of Innsbruck. Dealing with the same case, which we give above, he says: “If one of the contracting parties knows the true value of the thing and the other is ignorant of it, the following distinction must be made: the sale is unjust if the true value of the thing is easily known by all experts; but the sale is just when the true value of the thing is discovered only by the buyer because of his exceptional expertise.” And he gives the reason as follows: “The reason for the first is that the ordinary price, which is commonly determined by experts, is greater. The reason for the second is that the thing is not commonly valued more highly” (The. Mor. II., n. 589).

If Mr. A., therefore, ob singularem ejus peritiam, being an expert, alone knows the value of the object, and he leaves the owner of it in ignorance of its real value, and thus succeeds in buying it for little or nothing, only to sell it later on for a very handsome price, he does not commit any injustice against the owner. Because, under these circumstances, the object has little or no value for the owner, since the value put upon it by those versed in such matters is very small. Mr. A. is not responsible for the ignorance of the owner. He did not deceive the owner into offering the object for avery small price, and can not be considered, therefore, the causa efficax of the lucrum cessans, which the owner might have enjoyed if he had known the article's true value. Therefore, Mr. A. is not bound to restitution for this part of his conduct.

p. 200


	But how stands the case with regard to the rest of Mr. A.'s business methods? Mr. A. not only conceals the true value of the goods he intends purchasing, by observing a profound silence, but he positively contributes to lead the owner into error, in order to profit by it. Can we also, in this case, maintain that Mr. A.'s conduct is not a causa efficax damni, and, therefore, does not create an obligation to restore? Even here we can excuse Mr. A. from the obligation of restitution if what he did amounts to nothing more than an effort, common to all barter, to purchase goods as cheaply as possible. That is called a trick of trade, and in itself does not constitute an act of injustice, even though a less experienced seller might sometimes be induced by it to sell an article cheaper that he would otherwise have sold it, provided the price paid may still be considered a justum pretium.



St. Alphonsus says: “Hence it must also be noted that credence is not commonly given to the falsehoods of sellers when it is sufficiently known that these are ordinary stratagems; and therefore they are not regularly bound to restitution on that account, as the Salmanticenses and others teach. I said ‘regularly,’ because if a seller should at some time certainly perceive that the buyer believes his falsehoods and therefore buys at a higher price, then indeed he is not excused from injustice” (Theol. Mor. iv., n. 805).

p. 201What the Holy Doctor says here of the seller who by false exaggerations endeavors to deceive the purchaser, and thus receive a higher price for his goods, we may apply to the case of the purchaser who, by false representations, induces the owner of a work of art, for instance, to part with it at a price far below the lowest pretium justum. In this case Mr. A. can scarcely be excused from the obligation of making restitution. By false and unjust representations, he procures an article at a price far below any actual value it possesses. His profit can not be ascribed, in this case, to any exceptional knowledge he possesses, but only to his mendacious representations. He is, in fact, positively cheating his neighbor. “The reason is that the buyer, as is now plain in itself, is no less bound than the seller to observe commutative justice in a contract; therefore, just as the seller cannot with a safe conscience accept more than the just price demands, so the buyer cannot give less than the limits of the just price demand” (Elbel. vi., n. 179).


Case XLVII: Restitution to a Railroad Company

p. 202Titius, a traveling salesman, is more or less intimately acquainted with a number of conductors on the several railroads over which he travels on his business trips. Now, whenever he rides with one of these conductors, he does not pay the usual fare for the distance he travels, but instead he hands the conductor a dollar bill, which is much less than the fare, for which the conductor gives him no receipt, in order not to be obliged to turn it in to the company, but to keep it for himself. In this way Titius has defrauded the several railroads in the last few years, to the extent of several hundreds of dollars.

Now, it is asked:




	What constitutes materia granris, when stealing from a corporation?






	When do small thefts coalesce, and create a grave obligation to restore?






	Did Titius commit a mortal sin from the start, or only after he had, de facto, taken a considerable sum?






	Was he also responsible for what the conductors stole?






	The good of society at large, as well as the good of the individual, require that the members of society shall enjoy complete security in the possession of their earthly goods. Unless peace and concord reign among the individual members of a state, civilized life would become impossible. But the peace and concord required to make life tolerable would be impossible were the individual members of society free to steal from one another. And all human society would fail of its purpose were property rights not inviolable, because the greatest if not the only inducement held out by society to its members to promote industry and to encourage sustained labor and effort is precisely the security that the state guarantees to its citizens in the possession of the fruits of their labor.



p. 203The stealing, therefore, from a private individual of a sum sufficient to jeopardize the peace and concord that should reign among private members of society in the possession of their property, and which would therefore cause grievous injury to the individual, will constitute a materia gravis, and be forbidden under pain of mortal sin.

Now, although the amount stolen from very rich persons and from great corporations may not do the said persons or corporations a grave damage, and therefore might seem to be a venial sin only, nevertheless the security of property, which must necessarily obtain in every civilized state, requires that the stealing of a considerable sum, even from a corporation, shall constitute a grave transgression. For if the stealing of a considerable sum from very rich persons or from large corporations were only a minor misdemeanor anda venial sin, these thefts would multiply rapidly, as, for instance, the adulteration of goods, the falsification of weights and measures, the defrauding of insurance companies, railroad corporations, State treasuries, etc., and thus incalculable injury would be done to society at large by destroying the confidence and trust and good faith on which commerce and trade and business enterprise of every kind depend. An amount must be fixed, therefore, to exceed which will be always and in all cases a grave transgression and a mortal sin, no matter from whom it is stolen, because a grave injury is thereby done to the security of the State and the interests of its citizens.

To fix this amount in dollars and cents is one of the difficult tasks of moralists. To say, in a general way, that whenever the amount stolen, although not inflicting a serious injury on the individual owners of, say, a railroad, still is sufficient to place in jeopardy the peaceful possession of property and render the State insecure, it is a materia gravis and a mortal sin, does not help much to a solution of the difficulty. For when we come to estimate in money the amount of damage that constitutes a materia gravis, we discover an ingens auctorum dissensio. The authorities on this matter are agreed that when the sum stolen belonged to a number of owners, all constituting one moral body, as, for example, a railroad company, the sum must be absolute gravis, that is, the sum taken must not necessarily inflict a grievous injury on the individual holders of stock in any particular company directly, but only on the State directly by rendering property insecure, and through the State indirectly on the stockholders.

p. 204But what the materia gravis amounts to, when estimated in money, is difficult to determine with precision. One reason for this difficulty is the fluctuating value of money, or the varying purchasing power of money throughout any given period of time, as is apparent from the history of money in the United States and Europe for the last century. It is estimated by skilful economists that the purchasing power of money has suffered a decline of from 30 to 40 per cent. in the last one hundred years. Another reason for this same difficulty is the difference in purchasing value of money in different countries at the same time. Thus the same amount of money will purchase less in the United States than it will in Europe, as American tourists know to their comfort. Thus the estimates given by moralists, as to what constitutes materia gravis in this matter, depend largely on the time and the country in which they live. Father Konings, C.SS.R., who understood American conditions well, thinks that $10 constitutes a materia gravis when taken from very rich persons or great corporations. Father Tanquerey, S.S, thinks that $7 or $8 is a materia gravis. Fathers Sabetti, S.J., and Lehmkuhl, S.J., think that $5 is a materia gravis. Palmieri, S.J., thinks that even for Europe 100 francs, or over $19, is required to constitute a materia gravis. His words are: “I have heard other learned men who, because the value of money has greatly diminished day by day, would now have an absolutely grave amount be one that equals approximately one hundred francs; with them we agree without difficulty.” (Ball. Pal., vol. I, n. 607.)

p. 205From this opinion of Palmieri Father Genicot, S.J., dissents, and thinks that Palmieri exaggerates the decline in the purchasing power of money, and prefers to adhere to the generally accepted opinion of contemporaneous writers. We are inclined to think that Father Konings' opinion is just and reasonable, and that it is safe to say that $10 constitutes a materia gravis when stealing from a large corporation, like a railroad company.




	Small sums stolen by the same person, but at different times, may coalesce, either by reason of the thief's intention, from the very start, of stealing small sums until he acquires a large amount, or else, where there is no intention from the start of repeating the small thefts, but still they are repeated, as occasion offers, then the short space of time intervening between one small theft and another will bring them so closely together as to make them really one moral act, and that grievously injurious. If a sufficiently long interval elapse between one small theft and another, then the victim of them has ample time to recover from the injury done by one before another is inflicted, and therefore is riot in the long run injured grievously. What this time limit in which these small thefts must follow one another in order to coalesce is, theologians are not agreed. Roncaglia thinks that these small thefts should not be separated by more than two months in order to coalesce; if they occur at intervals longer than two months, they can not be said to coalesce and to inflict a grievous injury. St. Alphonsus indorses Roncaglia's opinion. Sometimes an interval of one month, or even less, is sufficient to prevent very small thefts from coalescing. This is the opinion of Ball. Palmieri (n. 78).



p. 206A distinction must be made, however, between small thefts committed against individuals and small thefts committed against large corporations. When small thefts are committed against a corporation, they must amount to a sum half again as large as required to constitute a mortal sin if taken at one time from a corporation. Because a corporation is less injured by ten small thefts, done at considerable intervals of time, even though they amount to a considerable sum, than by the single theft of a considerable sum. Therefore, if $10 constitute a materia gravis if taken at one time from a corporation, $15 will be required to constitute a materia gravis if taken in small sums and at different times.




	Now, in regard to Titius, there seems to have been an intention from the very start of stealing a considerable sum. If there was, then he committed a mortal sin when he first formed this intention, because the intention was graviter peccaminosa. A grave obligation to restore, however, did not arise for Titius until he had accumulated about $15. Although Titius, over and above the mortal sin he committed, when he formed the intention to defraud the railroad company, committed a new mortal sin each time that he stole a small sum, because he put into effective execution an intention that was mortally sinful, still in ordine ad confessionem he commits one mortal sin by all these small thefts.






	Titius is also guilty of the sin of co-operation, being a party to the thefts that the conductors committed. He would be bound also, ex hoc capite, to make restitution of the sum the conductors stole, but only secundo loco. Practically speaking, however, Titius will not only be quite ignorant of his duty in this respect, but it would be difficult to convince him of it, and still more difficult to persuade him to perform it. Therefore, it will be more prudent for the confessor to say nothing about this latter obligation, and simply to urge Titius to make restitution to the railroad company for what he himself took, leaving him in good faith as regards the rest.




Case XLVIII: Fraternal Correction

p. 208Titius, a young man of otherwise good parts, is becoming very much addicted, of late, to the use of strong drink. His friend Cajus, a young man of the same standing as Titius, perceives this growing habit with alarm, and considers seriously within himself what may be his conscientious duty in the case. Cajus has, on several occasions, taken Titius to task for his excessive drinking, but only in a mild way and with considerable hesitation. Titius' father, a good man, knows that he drinks, and many of Titius' young men friends know it. But they have neglected, up to the present, to remonstrate with him about it, and, in the meantime, the case is becoming more and more aggravated. Cajus is beginning to have qualms of conscience about his duty of correcting Titius, under the circumstances. Is Cajus bound, under pain of mortal sin, to admonish and correct Titius, or may he leave the burden of correcting Titius to Titius' father and friends?

Solution.—Our Saviour imposes on us the precept of fraternal correction, when He says: “If your brother sins against you, correct him” (Matt. xviii.), charity demands of us that we rescue our neighbor from grievous evil whenever we can do so without serious inconvenience or damage to ourselves. There is no question here of obligations arising from justice or piety; as, for instance, between pastor and people, or between parent and child. There is question here of an obligation arising from charity, as between private individuals. Now drinking to excess is a grievous evil and a mortal sin, and although mortal sin can not be committed except by the free will and consent of the sinner, still, 1, it may be difficult for the sinner to reform, if left to himself, either because he does not reflect, or does not realize his condition; 2, the sinner may be led into sin by reason of external causes, from which it may be very difficult for him to extricate himself, unless admonished and assisted by others. There is a graver obligation of saving our neighbor from mortal sin than there is of saving him from serious temporal loss into which he is plunging of his own free will. And yet we are bound, sometimes even under mortal sin, to save our neighbor from worldly loss, into which he is rushing knowingly and willingly, when we can do so, without serious damage to ourselves. By much the more reason, therefore, are we obliged to save our neighbor from serious spiritual injury.

p. 209However, in order that there be created a grave obligation to correct our neighbor, the following conditions must exist: 1. We must be sure that our neighbor is committing grievous sin, or at least that he is in danger of committing it. 2. There must be little or no probability that our neighbor, if left to himself, will correct himself. 3. We must have hope of effecting some good by our correction. 4. There must be no one else more fit or equally fit to admonish, and who will, in fact, administer the admonition. 5. There must be no danger of our incurring any serious risk by reason of our admonitions.

If these conditions are verified, then, from the very nature of the case, and according to the unanimous opinion of theologians, there arises a grave obligation of correcting our brother.

However, even here, it must be observed, there is not so much question of correcting a past sin as of preventing a future sin; that is to say, we are obliged to prevent our neighbor committing grave sin or repeating it, and we are obliged to prevent him remaining along time in a state of spiritual damnation. Therefore it follows that we are not obliged to correct our brother as soon as he sins, not only because, as a rule, the above conditions will not be verified but also because the sinner himself is not obliged to repent directly he has fallen, but may wait some time; and therefore neither are we obliged to admonish him immediately upon his fall.

p. 210Now, on the other hand, there are circumstances which excuse us from the obligation of correcting our neighbor.




	If there is hope that our brother will rescue himself, in a short time, or that he will not fall again, our obligation ceases.






	If our correction would only make matters worse we are excused from correcting, except where damage is being done to others or to religion, etc.






	If it be probable that parents or superiors will administer the correction, then those who are of equal standing with the sinner are released from the obligation.






	In like manner, if I can prudently judge that some one else, more fit than I, will admonish the delinquent, I am excused.



It is rare that we are obliged to correct some one whom we do not know, because we can not judge what may be the result of our correction. A private person, of easy-going nature or indolent disposition or who is timid and backward, who thinks himself unfit to administer a correction, and therefore omits it, but who is, nevertheless, willing to act, if he thought it quite necessary or profitable, would commit a venial sin, by not correcting. Indeed, private persons are rarely obliged to administer a correction, unless they be more or less intimately acquainted, because it is rare that all the conditions creating a grave obligation are present. And seldom, if ever is an inferior obliged to correct a superior. Scrupulous persons are, as a rule, exempt altogether from the obligation of administering fraternal correction, because they are incapable of distinguishing when there is an obligation to admonish and when there is none. Moreover, on account of their scrupulous nature, they would commit a great many imprudences and torment themselves beyond measure. As a rule, therefore, it is better that they should not correct others, except in extraordinary and very evident cases.

Here we wish to lay stress on a point of considerable importance, in this matter, and that is that it is neither the duty nor the privilege of private individuals to pry into the lives of their neighbors, with a view to correcting them. All writers on this matter call attention to this point. Even superiors are admonished to be moderate and conservative in their scrutiny of the lives of those under them. We are obliged to administer a correction only in those cases that fall under our notice, without our seeking them.

Let us now apply these remarks to the case in hand.




	If there is any hope at all that Titius' father or his other friends will administer the necessary correction, then Cajus is not obliged to do so.






	If there is only slight hope or likelihood that an admonition coming from Cajus will do any good, then there is no obligation to give it.






	If Cajus is scrupulous or overnervous or inclined to exaggerate, it were better that he abstain from correcting.






	If Cajus fears harm for himself or for those connected with him, resulting from the correction, as, v. g., enmities, loss of position, breaking of a marriage engagement, then he is not obliged to act.






	But if Cajus is a prudent man, whose admonitions will likely be heeded, and if he feels convinced that no one else will administer the necessary correction, and if he has nothing to fear from it, except that Titius may feel sore about it, etc., then Cajus is bound in conscience to administer a prudent, earnest, and charitable correction to Titius, in order to save him from the great evil that is destroying him. Cajus must make it evident to Titius that he is acting, not from motives of fault-finding or recrimination or personal indignation, but in a spirit of true, disinterested Christian charity.




Case XLIX: A Pastor's Watchfulness over his People

p. 213Titius, a parish priest, is assiduous in giving good example to his people, in the administration of the Sacraments, in preaching the gospel; but beyond this his activity does not reach. He does not bother much about the individual members of his parish, seldom admonishes any of them privately, though he knows that some of them are living in sin and giving scandal, knows little about their homes or how they live, beyond what he hears in the confessional or picks up from casual conversations. He admits, of course, that if he did extend his activity a little more beyond the precincts of the parish church, he could accomplish more good; but he claims, at the same time, that he has no strict duty to do so. He contends that when he became a priest, he took on himself the obligation of leading a priestly life and giving good example, of administering the Sacraments and of preaching the gospel to the people, and that with the accomplishment of this all grave obligation ceases. If he were obliged to do more, he claims, the life of a priest would become an intolerable burden. He regrets, at times, that he has not a little more of the "spirit of the saints"; still the "spirit of the saints" is a spirit of heroism, and no man is obliged, "sub gravi," to practise heroism. And thus he argues himself into a feeling of security, "against the evil day." Is Titius' position really secure?

Answer.—Although Titius does his duty with regard to giving good example, administering the Sacraments and preaching the gospel, nevertheless there will continue to be in the parish a certain number of people living in grievous sin, and giving grave scandal, openly or secretly, who are not reached or influenced by Titius' ministry. There will be some in the parish who seldom or never go to Mass, or to the Sacraments; some who drink to excess; some who live in hatred or dissensions; some who are ruining their children by bad example, by neglect, by indifference; some who are being daily submerged by the temptations and difficulties which surround them.

p. 214Now, although it is true that not even heroism on the part of the priest will remove all these sins and scandals, still their number may be greatly reduced in any parish by the timely warnings and admonitions of the pastor, given to individuals in private. And it is a part of a priest's office to do this. If he neglect it, he has reason to fear the reproach of Almighty God: "If thou dost not speak to warn the wicked man from his way: that wicked man shall die in his iniquity, but I will require his blood at thy hand" (Ezech. xxxiii, 8).

If you ask, at how great sacrifice must a pastor do this, the theologians answer, that although there are cases where a priest is bound to sacrifice even his life to save a soul from extreme danger of being damned, or to prevent very grave public scandal (the good shepherd giveth his life for his sheep), nevertheless the occasions are more or less rare that a priest will be obliged, at great sacrifice to himself, to administer private warnings and admonitions to individual parishioners. If he were obliged to do so constantly or frequently, it would render the office of a priest so burdensome that conscientious men would be deterred from assuming it. Thus, for instance, De Lugo: “For a superior is not bound to prevent disorders at any cost to himself; nor do they intend to bind themselves to this most burdensome obligation when they undertake offices of this kind, but to reasonable and prudent vigilance and care, which ought to be proportionate—greater for guarding against greater things, and less for things less grave” (xiv. 133).

p. 215I. The pastor is bound in duty to be vigilant and to make inquiries, otherwise many evils will escape him, or only come to his knowledge when it is too late to remedy them. “What excuse can there be for a shepherd if the wolf devours the sheep and the shepherd does not know it?” writes St. Gregory. The pastor should know what children attend Catechism, and what children do not. He ought to know who among his parishioners fail to make their Easter duty; what schools the children attend; what books and papers and magazines are to be found in their homes; where the children are employed, especially the girls; whether peace reigns in the family, or whether there be grievous quarreling or hatred and discord, intemperance and blaspheming.

But, some one may ask, ought Titius to make minute inquiries into the lives of his parishioners, in order to learn whether they are leading really moral, Christian lives?

We answer, without hesitation, No; he should not. To oblige him to do so would be to make his office an intolerable burden, to torment him with scruples, and to make him detested by his people. The great theologian, Diana, says of this too close scrutiny of the private affairs of parishioners, that it begets scandal and hatred and dissensions. People will not tolerate that their private affairs be scrutinized by others, and such scrutiny, by its very nature, is damaging to the honor and esteem we owe our neighbor, and which all people desire should be shown them (Diana, vii. tr. 4, n. 25).

Hence the theologians lay down the rule that the pastor is obliged, in conscience, to make some inquiries about his parishioners, but only in a general way; except in some very particular case, where he has ample reason to suspect that something is seriously wrong and which he believes he can remedy. In this case he is in duty bound to make a more minute but always prudent and cautious inquiry. We say prudent and cautious, because if prudence and caution are not used, then no good, but a great deal of harm, will be done.

p. 216II. The confessional should never be made use of for the purpose of getting information concerning the parish. If it be used for this purpose, then people will come to Confession, not so much to tell their sins in a spirit of true penitence, as to rehearse the gossip and scandal of the parish. And many will refrain altogether from going to Confession, lest they be cross-questioned in this manner, or be thought by others to be scandal-mongers.

III. Even outside of the confessional the pastor should be very slow to listen to any information from others, especially from his own servants or help. The only safe method for him to pursue, if he must ask others, is to ask some good, level-headed, godly man, who may have opportunities for knowing what is going on, and who will not exaggerate or falsify.

IV. But what is the pastor to do if he finds that certain sins are quite common in the parish? Should he administer private corrections and warnings to individuals? No; he should not. In such a case he should give the warnings and corrections in the Sunday school, or in his sermons from the altar. Scavini says: “It is generally impossible for all to be corrected individually when the number of offenders is excessive; in that case correction should prudently be made in catechetical instructions and public sermons” (I., 452).

V. In what cases, then, should private warnings be given to individuals? It is difficult to say, precisely, in what cases the pastor should admonish individuals privately. By way of suggestion, we would say:

(a) In case of public scandal, as when parishioners have gone to a non-Catholic minister, or civil magistrate, to be married; conducting saloon business in a scandalous manner; young girls frequenting public dance halls, etc.

p. 217(ft) In case of scandal that is not public, if it be of a serious nature, as people living in concubinage, Catholic druggists selling immoral goods, dealers in immoral pictures, books, etc.

(c) Where parents are very delinquent with regard to their children, not sending them to Catechism, exposing them to grave dangers without necessity.

(d) Where a person has neglected his Easter duty, through carelessness or indifference.

(?) In cases of hatred or discord among members of a family.

(f) In case of grave detraction, or other sin, committed in the presence of the pastor.

In general, the rule may be laid down, that a pastor is bound to correct in private whenever all other means fail of result, and there is reason to believe that a warning or correction, administered in private, will do good.

VI. As regards the manner of admonishing and warning people, in private, of their sins, the following suggestions are gleaned from the best theologians:

(a) The pastor's own life ought to be without blame, and he ought to endeavor to make himself loved and esteemed by his people.

(b) He ought to pray fervently to God that his warnings may be heeded.

(c) He ought to base his admonitions on natural as well as supernatural grounds, especially when expostulating with persons who have little or no fear of God.

(d) He ought to choose an opportune moment for reproving. Reproofs should not be given in the presence of others, unless it be necessary, nor in such a way that friends or neighbors may suspect it.

p. 218(e) The pastor must make it evident to the guilty party that he is acting solely for the temporal and eternal good of the sinner. He must speak earnestly but kindly, not vilifying the parishioner, but rather praising his good qualities, and expressing the confidence that he will not disappoint one's hopes in his regard.

(f) Lastly, it may be better in some cases to work through others than to interfere personally. A judicious Catholic layman or woman, of good standing in the parish, may do more good in particular cases than a priest.

With these remarks in mind, and they are gathered from the best sources, from St. Alphonsus, Cardinal De Lugo, Diana, Berardi, etc., the conclusion naturally follows that the position Titius has taken, regarding his duty toward his parishioners, is not fully justified by the teachings of sound theology. It is a great deal what Titius does, but it is not the whole law. To keep a prudent, cautious vigilance over individual parishioners, and to reprove in private, is not to practise heroism. To require of a pastor a constant and minute surveillance over the lives of his parishioners were indeed, as De Lugo admits, to render the office of the priest an intolerable burden, and to deter conscientious men from entering the priesthood; but to require of a pastor a reasonable and prudent watchfulness over the morals of his people is neither contrary to the teachings of sound theology nor opposed to the dictates of sound sense.


Case L: The Medical Secret

p. 219A recent work on "Social Diseases and Marriage" (Prince A. Morrow, M.D.) quotes the following case: "The father of a young woman asks information relative to the health of a young man (your patient) who is engaged to his daughter. 'I wish to ask, under the seal of secrecy, certain details as to his malady. I beg you to say whether I can or can not accept him as a son-in-law. I hope that you will take into consideration the embarrassment of a father placed between the desire to give to his daughter the husband of her choice and the fear of the results the marriage may have, if the hints that have been given me are unfortunately true.' In the case given above should the physician, entrenching himself behind the Hippocratic oath and the proscriptions of the law, guard an absolute silence, or, only interrogating his conscience, should he make it the judge of the secret confided to him, to divulge it, or be silent, according to circumstances?"

Answer.—Secrets committed to professional men, v. g., physicians, lawyers, etc., by reason of their profession are known in theology as "secreta commissa rigoroso." They impose an obligation, arising from strict justice, ex stricta justitia, and, therefore, in a grave matter they bind under pain of mortal sin. They impose a graver obligation than "secreta naturalia," or "secreta promissa." These latter are binding, ordinarily, "ex fidelitate tantum." The "secretum commissum rigorosum" binds under circumstances where otherwise the secret would have to be revealed, because the good of the public demands that the secret be kept inviolate. And, therefore, even though a judge in a court of law or other superior should lawfully ask for information that would involve the betrayal of a "secretum commissum," it would not be right to answer, and if there were no other means of guarding the secret, the physician or lawyer, etc., may and must answer by a flat denial of any knowledge of the subject. Of course the laws of civilized countries protect professional men in the keeping of professional secrets. In the work mentioned above the author quotes the opinions of a number of medical men, bearing on the case he cites, which it may be interesting to quote in this connection, as showing the attitude of the medical fraternity toward the duty of a physician to guard under any and all circumstances the medical secret. Dr. Langlebert, from whom the above case is cited, indicates the physician's duty in the circumstances as it appears to him as follows: He would answer the young woman's father, who wished to learn from him the condition of health of his prospective son-in-law, thus: "I regret that I can not give the information you ask. The best you can do, if you intend to carry out this project of marriage, is to inform the young man of the warnings you have received, or have him come with you, or send me a writing by which he authorizes me without restriction to say whether he can or can not espouse your daughter." The physician ought to interdict all kinds of information as to the health of a patient on the occasion of marriage; as a professional principle, an invariable rule of conduct, he should take refuge behind the proscriptions of the law. The alternative is cruel. It requires a certain courage in such cases for the physician to remain master of himself and faithful to his duty. If it be a misfortune to society, it would be a much greater damage to permit the enfeeblement of the tutelary principle of the medical secret, which is one of the necessities even of the social order.

p. 220Dr. Gaide, commenting on this case, says: "If a client affected with constitutional syphilis, which resists all treatment, does not fear to solicit the hand of a pure young woman, who is the joy of her family; if the father of this young woman comes to demand of me in confidence, if he can in all security give her to this man, who would soil her by his first contact and leave her as her only consolation children affected by his malady, shall we respond with a silence which may be misunderstood, and thus render ourselves accomplices of a marriage, the fruits of which will be so deplorable? Never would I have the courage to obey the law under such circumstances. My conscience would speak higher than it, and without hesitation I would say, 'No, do not give your daughter to this man,' and I would not add another word."

p. 221Juhel Renoy maintains that it is not only lawful, but even compulsory for any doctor who is a man of honor and courage, to oppose and even denounce any criminal projects his patients might entertain in regard to marriage. He cites two instances in which he had undertaken the cause of young girls who were about to fall into a trap of this kind, and as his patients were without conscience, he refused to listen to the moral reason he adduced, he declared that he did not feel bound to secrecy toward them any longer, and that he would either go or send to the parents of the young women and warn them. Under this threat one of these marriages was broken off, but a more direct interference was required in the other case. He sent for the girl's father by one of his confreres, and replied without hesitation to the question put to him, "No, sir, do not marry your daughter to Mr. X," with so much emphasis that the marriage was broken off.

Commenting on this action of Renoy, Dr. Jullien says: "If the result was fortunate, the method employed was detestable. It was treason, perpetrated with the best intentions, but still treason, for it is all very well to say the patients were warned, but it was not until they were no longer masters of their secret, which would no doubt not have been revealed if they had known what use there was to be made of it. Strict duty would have required that before receiving this confidence our confrere should have warned the parties interested, that he would publish the information if he saw fit."

p. 222Dr. Morrow, from whose excellent work these extracts have been made, expresses his own opinion on this subject in the following words: "While the obligation of the medical secret is in the general interest of the social order, and should be maintained as a fixed principle of professional conduct, it may be admitted that a situation of a peculiarly aggravating character may present itself when the patient shows himself an exceptional sort of brute by the obstinacy with which he adheres to his criminal purposes after he is assured that he will almost certainly infect his wife—in such a case the physician, knowing all the circumstances and fully appreciating the tragic significance of such a step, must be guided by his own lights and conscience. If he should consider the criminal intent of this monster as entirely without the pale of professional protection, and refuse to stifle his own feelings as a man of heart and conscience, who shall condemn him? Such a man is far more likely to prove loyal to the highest ideals of ethical duty in his relations with his patients in general than the man who views these social catastrophes with a cold-blooded indifference, disclaiming all personal responsibility, and considers that in guarding the dissolute secret of his patient he is doing his whole professional duty."

It is clear from these extracts, and from the opinions of many other medical men which might be quoted, that the medical fraternity is not at all united as to the ethics of revealing the medical secret, even in an extreme case, like the one we give. The subject indeed is fraught with much difficulty. Those who hold that it is never allowed to betray the medical secret, not even to prevent the commission of a crime, maintain that the social welfare would suffer more, eventually, by the revelation of the secret than by its keeping. For the very ones who have most need of confiding in a physician are the very ones who would be most deterred from such confidence, by the knowledge that the physician might under certain circumstances lawfully betray their secret. And it was in this conviction, they say, that the laws of many countries make it a crime for the physician to reveal his patient's secret for any purpose whatsoever, even to protect the innocent or to prevent the commission of a crime. Thus the French Penal Code, art. 378, decrees that "physicians, surgeons and other officers of health, also pharmacists, midwives and all other persons, the depositaries, by their state or profession, of secrets which have been confided to them, outside of cases where the law obliges them to denounce, who shall reveal their secrets shall be punished with imprisonment from one to six months, and by a fine of from one hundred to five hundred francs." And recently in England, the House of Lords sustained the decree of the lower court, punishing an eminent physician by an enormous fine for having revealed to the wife, to protect her from contamination, the medical secret of her husband, who was one of his patients.

p. 223A German court, on the other hand, decided in 1903 that the obligation to secrecy on part of the physician ceases when a higher moral obligation urges him to divulge the truth. In the instance of husband and wife the court considers the physician as permitted} and even in duty bound, even against the expressed will of the sick partner, to apprise the other of a danger of infection. The court adds that such higher moral obligation may well be present also in instances other than between husband and wife.

p. 224In the case before us it must always be kept in mind that the patient, who has committed his secret to the physician, is going to commit a crime, a moral, if not a legal crime, most odious in its nature and most far-reaching and destructive in its effects. The physician is the only one who can prevent the commission of the crime, because he alone knows the secret. All his pleading, all his admonitions, all his denunciations to the patient in private are of no avail. The crime will be committed, unless the physician breaks his professional silence and reveals the secret of his patient. Does strict justice toward the patient oblige the doctor to secrecy under these circumstances? Does the welfare of the social order demand that even in this extreme case the secret of the criminal shall be guarded inviolate, though he is about to perpetrate a great wrong? The theologians are unanimous that in a case like this neither justice toward the patient nor the interests of the social order require of a physician that he keep inviolate the secret of a patient who is determined to commit a crime, the cause of which crime or the incentive to it is contained in the secret.

This is the doctrine of St. Alphonsus (de oct. praec. 971): “An entrusted secret may be disclosed for a just cause, namely, if keeping the secret would result in common harm, or harm to another innocent person, or even harm to the person who entrusted it, because then the order of charity demands that it be revealed.”

Salmanticenses (tr. xiii., de restitut. cap. 4, n. 82): “Likewise, even an entrusted secret must be revealed whenever its observance tends toward common harm or the harm of some innocent person, because a secret cannot bind against the charity owed to another; rather, from charity we must ward off harm to the community and to the innocent person.”

Lugo (de Just. et J. disp. 14, n. 142): “Even an entrusted secret has no place in those cases in which the very person who entrusted the secret unjustly harasses the commonwealth or another innocent person and is unwilling to desist from the injury; for then, insofar as it is necessary to avert the injury, you may reveal the entrusted secret, even if you had promised and bound yourself to endure death and any evils whatsoever for keeping the secret. For this does not prevent one afterward from repelling force with force.”

p. 225This is the doctrine also of modern moralists, v. g., Lehmkuhl, Konings, Genicot, Noldin, etc., as will appear from a consultation of their treatises on the eighth commandment. It can scarcely be maintained with any good show of reason that the interests of society demand that a criminal be shielded, while committing a crime, by guarding his secret. It will not interfere with the free and confidential relations between physician and patient if it is understood by the patient that his secret may be revealed if such revelation be necessary to prevent him committing a crime. The physician's duty toward society and toward an innocent third party outweighs and ought to outweigh his duty toward a patient contemplating a crime against the community at large or an innocent private citizen. It would make for immorality to close the mouth of a physician in such circumstances. Of course, the physician must endeavor by every other legitimate means in his power to dissuade the patient from committing the crime before it becomes lawful for him to have recourse to the extreme measure of revealing his secret. But it can be no part of the contract entered into by patient and physician, that the physician shall be silent when his silence becomes immoral, as it does when it aids and abets the commission of crime.

To this line of reasoning it may be objected that it calls into question the morality of the laws of many civilized nations, prohibiting the revelation of the medical secret even in as extreme a case as the one under discussion. To this we answer in the words of the author quoted above:

p. 226"It is worthy of note that in Europe there is manifest a growing dissatisfaction upon the part of many medical men, amounting in some instances to an active protest, against the intangibility of the medical secret, especially its inflexible application in cases where the question of marriage is concerned. As indicating the drift of professional sentiment in this direction, in the discussion upon the 'Sanitary Guarantees of Marriage,' before the Societe Franchise de Prophylaxie Sanitaire et Morale, July, 1903, many authoritative voices were raised against the dogma of the professional secret in the matter of marriage. M. Forin demanded 'that the law authorize the physician to no longer respect the professional secret, when it comes to a project of marriage.' In the opinion of M. Crequy 'the medical secret ought to have exceptions which in the superior interest of the race, should also apply to venereal maladies.' MM. Cruet and Valentino presented essays demanding the relaxation of the medical secret in cases where the interests of the individual protected were opposed to the general interests. M. Valentino declares that professional secrecy is the most powerful obstacle to all real hygienic progress, as by keeping concealed all morbid conditions, it impedes the efforts of the social forces against the spread of disease, renders ineffective the law for the compulsory notification of infectious diseases, and prevents the sanitary protection of marriage."

It is hardly necessary to remark that the physician is bound toward the innocent third party only "ex caritate." Toward his patients he is bound "ex justitia"; toward others "ex caritate." Now charity does not bind "cum tanto incommodo." Consequently wherever the physician would incur serious risk, as legal prosecution, or loss of practice, etc., he is not obliged to protect an innocent third party from injury, by revealing the medical secret.

N. B.—What is said here about the medical secret, applies to all secrets committed to priests outside of Confession, to lawyers, midwives, nurses, druggists, dentists, in short, all professional men who by reason of their profession are made the guardians of the secrets of others.


Case LI: Responsibility for Mass Stipends

p. 228Mr. M. on his deathbed left Father Joseph $500 to say Masses for the repose of his soul. Half of this sum Father Joseph gave to another priest, a personal friend and a man in every respect above reproach, who, he knew, would say the Masses without fail. The two hundred and fifty Masses that Father Joseph kept himself he found it impossible to say within a year from the time he received them owing to the large number of nuptial and funeral Masses he was obliged to say. At the end of the year Father Joseph has still one hundred Masses to say for the repose of the soul of Mr. M. Father Joseph's particular friend, the priest, to whom he gave the other two hundred and fifty Masses to say, allowed himself to be persuaded to invest all the money he had, including this sum of $250 for Masses for the soul of Mr. M., in some real estate transaction and lost it all. He was taken sick a few months afterward and died, leaving no money and making no provision for the saying of the two hundred and fifty Masses given him by Father Joseph.

Father Joseph has heard something about a special decree regarding Mass stipends, issued last year by the Holy Father Pius X., and which imposes graver obligations in this matter than was formerly imposed by the moralists. He is much worried as to whether this new decree affects his case, and to what extent. And he would like to know what is his duty in regard to these Mass stipends which he received from Mr. M.

Father Joseph's query resolves itself into two points:




	What must he do with the hundred Masses which he himself has left over at the end of one year from the time of receiving them? May he continue saying them, since it was not his fault that they are still unsaid?



p. 229


	Is Father Joseph responsible for the two hundred and fifty Masses which he gave to his friend, together with the stipends? "Videat ipse," he thinks, with regard to his friend. When he handed over the Masses, together with the stipends, to a responsible priest, he acted prudently and reasonably, and he does not see why he should still be held responsible. He has read in many a volume of "Casus Conscientiae," that if a hundred Mass stipends were stolen from a priest through no fault of his, before the Masses were said, the priest would not be bound to say them, because it would be unreasonable on the part of the donor to require this of him. In accepting the stipends for the Masses, either for himself or for others to say, he did not intend to be responsible for the money under all circumstances, but only to a reasonable and just extent.



Answer.—On May 11, 1904, Pope Pius X issued a special decree concerning "Missae manuales," to be binding on all priests throughout the world. These "Missae manuales" are the Masses that a priest receives, from day to day, from the faithful, to say for one intention or another, and for which he receives a stipend. "Who must say these Masses?" "When must they be said?" "To whom may they be given, in case the original recipient can not say them?" "In what sense is the original recipient still responsible for them, in case the priest to whom he gave them does not say them?" These are some of the questions which the Holy Father's instruction answers.

It may be well, therefore, before discussing Father Joseph's case, to give the several articles of the Pope's decree which refer to the matter in hand. The decree emanates from the Sacred Congregation of the Council, and is dated May 11, 1904. It is entitled: "Decretum de observandis et evitandis in Missarum manualium satisfactione."

p. 230Manual Masses, according to the decree, are all Masses that the faithful, from day to day, request a priest to say, at the same time offering him a stipend for the Mass, whether the stipend be given out of hand (brevi manu) or be provided for in the last will, or the estate be burdened with the obligation of having a certain number of Masses said from year to year, in perpetuum, provided only they may be said in any church, by any priest, as the head of the family may elect.




	No priest may ask for or accept Mass stipends unless he is morally certain that he himself will be able to say the Masses within the time hereinafter fixed for acquitting that obligation; he must say such Masses personally, except he be a bishop ruling a diocese, or a prelate of a religious order having jurisdiction; if he be a bishop or a prelate the Masses may be said by the priests subject to such jurisdiction.






	The ordinary time limit for saying a Mass for which a stipend has been accepted is one month; six months for one hundred Masses, and in similar proportion for larger numbers.






	No priest is allowed to accept a larger number of stipends than he himself can probably satisfy within one year from the time of accepting them, unless with the explicit consent of the person offering the stipend.






	After the lapse of a year from the date that the stipends were received, if through unforeseen circumstances there remain a considerable number of Masses unsaid, the obligation is to be placed in the hands of the bishop, together with the honorarium, unless it is clear that the delay is at least not contrary to the intention of the original donor of the Masses. In this matter the Holy Father burdens, "sub gravi" the consciences of those who are responsible for the Masses.



p. 231


	Those to whom a number of stipends has been committed, with the understanding that they may be given to other priests to say, may give them to any priests they have a mind to, provided they are certain, from personal knowledge, that these priests can and will say the Masses.






	Those who have given the surplus stipends, for which they have been unable to say the Masses, to their Ordinary, may consider themselves free from all further obligation before God and the Church. But whoever commits the stipends received by him to other priests is responsible for them before God and the Church until he knows for certain that the Masses have been actually said; and if, through the loss or the miscarriage of the money, or through the death of the priest, or through any other accident, there remain any reasonable doubt as to whether the Masses were said, the original recipient of the Masses is bound in conscience to say them or to have them said.



These are the articles of the decree that bear upon the case of Father Joseph.

It will be seen at once that they render the doctrine regarding Mass stipends much more stringent than the commonly accepted teaching of the moralists.

Without going into further details concerning the decree, we will say briefly that in the light of it:




	Father Joseph is bound, under pain of mortal sin, to hand over the one hundred Masses, together with the stipends which he has still left after one year from receiving them, to his bishop, who will take care of them. And having handed them over to the bishop, Father Joseph is in no wise responsible for them any longer.






	Father Joseph must also say the two hundred and fifty Masses that he gave his friend to say. His friend did not say them himself, since he died shortly after receiving them, nor is there any record that he had them said by somebody else. In this transaction Father Joseph is not merely the transmitting agent between Mr. M., who gave the Masses, and his friend the priest, to whom he gave them. Father Joseph himself entered into a contract with Mr. M. to say the Masses.



Nor should Father Joseph have taken the five hundred Masses from Mr. M. without Mr. M.'s explicit consent that he might take several years to say the Masses. According to the Pope's decree, it is expressly forbidden to accept more Masses than one can say oneself within a year.

This decree of the Holy Father is in every way reasonable and timely, and if Father Joseph will only strive to observe its provisions in the future, it will save him from contracting a great deal of responsibility before God, which perhaps he would never be able to satisfy for in this world.


Case LII: A Son's Duty Toward his Father

p. 233A young man, whom we will call Robert, accuses himself in Confession of having borne a great dislike and even hatred toward his father for many years. His father, he says, was a drunkard, and filled their home with shame and sorrow. He abused the mother and the children, cursed them, drove them from the house by his violence, and even threatened their lives. When Robert was seventeen years of age he left home, against the will of his father, and came to New York to make his way in the world by learning a trade. His father wanted him to remain at home and to go to work for a daily wage, which the father hoped to be able to spend for drink. After Robert had been in New York for a number of years the father died, having wasted in drink everything he possessed, and leaving a good many drink bills unsettled in different taverns. Robert, who in the meantime had prospered greatly and had considerable money in the bank, buried his father as cheaply as possible; in fact, so cheaply that it caused considerable unfavorable talk among the townspeople. Nor did Robert ever afterward have even one Mass said for the repose of his father's soul, or ever offer a penny toward the payment of his father's debts. What judgment is the confessor to form of Robert's conduct?

Solution.—It is necessary to separate the different counts in Robert's accusation in order to form a clear estimate of the sinfulness or lawfulness of Robert's conduct. There are four separate counts in the accusation, namely:

(1) Robert accuses himself of harboring hatred toward his father; (2) of having left home against the will of his father; (3) of having shown disrespect toward his father in the matter of the funeral arrangements, and ingratitude in not having Masses said for his soul; (4) and, finally, of injustice toward others in not settling his father's debts.

p. 234Let us take up each one of these four counts of Robert's accusation, and see whether and in how far Robert may have sinned.




	Robert accuses himself of cherishing a great dislike and even hatred toward his father. Is this odium inimicitiae, or is it odium abominationis? Odium inimicitiae is sinful; odium abominationis need not necessarily be sinful. Odium inimicitiae is the hatred we conceive for some one personally, not merely for the evil that is in him or the wrong that he does, but for himself personally, inclusive of the good there may be in him, and we wish him evil, precisely because it is injury to him. Odium abominationis is something quite different from this. It is the strong aversion we feel for some one not personally, but for his vices and excesses. Thus, we hate, or rather abominate, the drunkard, not because of his individual personality, but because of his drunkenness. We hate his drunkenness, and we shun him, not because of himself, but because of his drunkenness. This odium abominationis may be a venial sin sometimes, but it is not a mortal sin.



Now, as regards Robert's hatred for his father, we are inclined to think that it was odium abominationis, and, under the circumstances, that it was not a sin. If Robert ordinarily showed his father the respect due to him, and obeyed him in reasonable things, then the hatred that Robert feels for his father is nothing more than a just loathing and disgust for his father's excesses. He despises and abominates his father's "weak, sick way of vomiting up his existence"; and in this he would seem to be without sin. Of course, there is always present a danger that this odium abominationis may go over into odium inimicitiae, and become mortally sinful, and Robert must be put on his guard against such a contingency.

p. 235


	Robert accuses himself of disobedience against his father in leaving home against his father's wishes. It does not appear that Robert sinned in this. Robert's motive in leaving home was just and honorable; namely, to render his existence useful by learning a trade. His father's motive in keeping him at home—namely, that he might have the benefit of his wages for drink—was unreasonable and sinful. No good reason can be advanced why Robert ought to obey his father, when such obedience would entail lifelong detriment to Robert's best interests. Of course, Robert is bound to see to it that his father does not want for food or clothing; but when the father has wherewith to buy food and clothing, but spends it for drink, there is no obligation for Robert to supply him with food and clothing.






	The third count in Robert's accusation regards his father's funeral, and having Masses said for his soul. In this we think that Robert sinned. That Robert, who had plenty of money, had his father buried in such a niggardly and miserly way, showed a lack of elementary respect for his father, and was really insulting to his father's memory and savored of revenge. Robert was bound to observe the "decencies" of society in burying his father, for these decencies are founded on the reasonable respect and honor which the conscience and feelings of men decree should be shown to others. There was no obligation for Robert to provide a funeral for his father in keeping with his means; but there certainly was an obligation to give his father decent and honorable Christian burial.



Robert commits a mortal sin also in not having Masses said for the repose of his father's soul. His father is, in all likelihood, in grave spiritual need. Robert has plenty of means at his disposal to succor his father without grave inconvenience to himself. Not to do so is to transgress the law of Christ. For all theologians are agreed that for a child, who has the means, to refuse to have any Masses said for the repose of his parent's soul would be the committing of even a mortal sin (St. Thom. 2 Q. q. 101, a. 2; Ball. P. n. 7; Genicot i. 346, ii., etc.).

p. 236


	Finally, as regards the fourth count, there is no obligation for Robert to settle any of his father's drink bills, since he has received no inheritance from his father. "Liberi tenentur solvere debita parentum, tantum ratione honorum acceptorum" (S. Alph. n. 333).




Case LIII: Appropriating Another's Ideas

p. 237The following case has been submitted to us for a solution: Mr. C., a draughtsman, is told by his employer to try to remember and make a sketch (that is, to steal the idea) of a drawing which was being submitted for sale by another draughtsman. Would it be wrong for Mr. C. to do so?

Solution.—All theologians are agreed that an author or writer or architect or draughtsman has a strict right to the fruits of his genius. And this right of ownership in the fruits of one's intellectual labor is founded in the law of nature. For if it be a law of nature that men should have an exclusive right to the fruits of the labor of their hands, with much more reason ought they to have an exclusive right to the fruits of the labor of their brains. And if the good of civilized society requires that a man be secured by law in the peaceful possession of whatever property he has acquired by his industry, with much more reason must we hold that the good of civilized society requires that men be secured by law in the peaceful possession of that higher and more valuable kind of property, namely, the results of intellectual and artistic talent. There is nothing that is more intimate to a man—or, to speak more properly, there is no kind of property so intimately and closely connected with a man—as the fruits of his own genius. For these are the fruits of the creation of his own mind, and had no existence before he brought them into being; and therefore the fruits of his intellectual industry belong to him and are part of his being in a way that no other kind of goods and chattels can be said to be. Consequently, it has always been maintained by theologians and jurists alike that an author or inventor or painter, or any other intellectual worker, is entitled to exelusive ownership in the results of his intellectual labor as long as he does not hand over his rights to the public, or part with them by sale or free gift to another. And this strict right of an author or inventor or other intellectual worker to the fruits of his genius imposes a grievous obligation on all other persons to respect this right, and to avoid all invasion of it. It is not allowed to steal another's ideas, any more than it is allowed to steal his lands, and any such theft must be made good by adequate restitution.

“Now all concede that every person has full ownership of the fruits of his intellect so long as he has not made them public property; for nothing can be more our own than what we acquire by our mind’s own labor. And indeed, if external things bear fruit for their owner, a fortiori internal faculties, which flow immediately from our essence. Therefore, one who stole and published another’s manuscripts or inventions without the author’s permission would sin against justice and be bound to repair damages; since he violates a twofold right belonging to the author: that the work written by him not be published against his will, and that the profit to be derived from it not be diminished” (Tanquerey, III., 39).

Judge Kent (American Law, Vol. II., n. 365) says:

"Another instance of property acquired by one's own act and power is that of literary property, consisting of maps, charts, writings and books; and of mechanical inventions, consisting of useful machines or discoveries produced by the joint result of intellectual and manual labor. As long as these are kept within the possession of the author, he has the same right to the exclusive enjoyment of them as of any other species of personal property; for they have proprietary marks, and are a distinguishable subject of property. But when they are circulated abroad and published with the author's consent, they become common property, and subject to the free use of the community."

p. 239Mr. C, therefore, is not allowed, in conscience, to use the ideas of his fellow-draughtsman in the interest of his employer. His fellow-draughtsman, by offering his designs for sale, does not relinquish his right to them. For another to steal them or to use them against their rightful owner's and creator's will is to transgress the seventh commandment, and full pecuniary restitution must be made to the original designer or draughtsmen for any loss he may have suffered before the sin can be forgiven.


Case LIV: Incurring Ecclesiastical Censure

p. 240Titus, a bishop, before placing the case of a certain holy man in the hands of the Sacred Congregation of Rites, with the hope of his beatification, issues a general decree commanding all who may have in their possession any writings of this holy man to send the same to the Chancellor within two months from the date of the decree under pain of excommunication, to be incurred ipso facto. The decree likewise threatens with the same punishment all who, having knowledge of the existence and whereabouts of any such manuscript, do not make known the same to the proper authorities. Caius, a priest, has in his possession several letters written to him personally by the dead and saintly man. He is unwilling to part with these letters because they were written for the direction of his own conscience, and if made public would lead to grave injury of his reputation. In his anxiety he seeks the advice of a neighboring priest. Here he is told that he may either remove his name from the letters in his possession, and then turn them over to the bishop, or he may burn them, as human laws, especially when penal, do not oblige under such grave inconvenience. Caius revolves the whole matter in his mind for some time and finally concludes to burn the documents. In a short time the valuable letters are destroyed.

The question is asked (1) whether fear of loss of reputation or such like inconvenience saves one from incurring censure; (2) whether the advice given to Caius by his brother priest was lawful and proper; (3) whether in the case given the censure was really incurred by the two priests, and to what are they bound.




	Censure is a canonical punishment which has for its purpose the prevention of sin. It is inflicted, therefore, only after the infraction of some law. It follows, therefore, that any cause which excuses from the transgression of a law will likewise exempt one from the annexed censure. There are times when grave fear of evil will exempt one from the observation of some law; at other times neither the fear of a graver evil nor the fear of the gravest evil will destroy the obligation of the law.



However, it must be clearly understood that for the incurring of censure sin and contempt of the censure are required. Hence, if there is question of some precept of the natural law from the observance of which grave fear does not excuse, yet the presence of fear may preserve one from incurring a censure that is annexed to the sin. Owing to the presence of fear we may in truth say that the law is broken rather from the weakness of nature than from any malice or contempt of the church threatening the censure. And, therefore, says St. Alphonsus (I. 7, n. 46): "He who through fear commits murder, which is forbidden under pain of censure, sins truly, but does not incur censure, because he does not sin against the right of the Church, against whose authority no special contempt is shown." The censure would be incurred, however, even if the gravest fear were present, when the observation of the law is made necessary by public good, or when the fear would lead directly to contempt of religion or of the authority of the Church (St. Alph. I.,c.).




	The counsel given to Caius, to remove his own name from the letters in question, was right and proper. Had he done so he would have taken away all cause of fear of loss of reputation, and the speculative and practical doctrine contained in the letters would have been available in the cause of the beatification of their writer. It is clear from this that the second part of the advice given to Caius, viz., to burn the letters, was improper and unjust. For, as said above, by the removal of the name contained in the letters, all danger of loss of reputation was irrevocably prevented, and with it was taken away all grave inconvenience. Caius therefore acted unlawfully in burning the letters.



p. 242


	The priest who advised Caius in his anxiety did not incur the penalty of excommunication, even though he did not make known to the proper authorities the existence of the letters held by Caius. For he knew of these letters only because his counsel was sought in reference to them. Therefore he was bound by the strictest obligation to secrecy. Now while he was thus bound the letters were destroyed, and consequently he was not then bound to broach the matter to the bishop.



Caius, on the other hand, objectively speaking, incurred the penalty of excommunication. The reason of this is plain. He had in his possession the manuscript sought after by the bishop, and could have transferred it to his ordinary without detriment to himself or others. Consideration must be given, nevertheless, to the fact that Caius acted in 'good faith, and by reason of this ignorance he was practically excused from the penalty of his fault. Strictly speaking he did not commit sin, and where there is no sin there is no excommunication. He is, moreover, not bound to anything further, since the letters are no longer in existence. Certainly he is not bound to reveal his part in the affair; for such a revelation would be productive of no good and would endanger his good name.


Case LV: Godparents in Baptism

p. 243


Applied correction from Woywod's opening insert: CASE LV, page 245, No. 2.—The New Code, in Canon 766, 4°, forbids members of any religious community to act as sponsors in baptism, even the novices. Father and mother for their children, husband and wife for each other, are forbidden to take the office of Godparent.



A parish priest, whom we will call Father William, had occasion to baptize the child of two strangers, who were spending a few weeks in his parish, during the last summer. Being strangers, they did not know any one whom they might ask to act as sponsors for their child, and therefore brought the child to the church to be baptized, without any godparent. The priest had just finished Mass, and having two altar-boys present, he made them stand for the child. The child was a girl baby. After the ceremony was completed, Father William began to think that perhaps he should have allowed only one of the altar-boys to stand for the baby, and that as there were some nuns in the church at the time, he would have been more within the law, had he called one of the nuns to act as godmother to the child. In looking the matter up afterward, he discovered, what was news to him, that unless the sponsors touched the child physically while it was being baptized, they contracted no relationship to the child, and as he never required godfathers to touch the child, physically, when he baptized, he concluded that he had baptized this child without its having any sponsors, and therefore did not enter the altar-boys' names in the Baptismal records, as sponsors. He now refers the following questions to the HOMILETIC MONTHLY for a solution:




	May two persons of the same sex stand for a child?






	May nuns stand for a child?






	Is it required that sponsors touch the child physically, while it is being baptized, in order to contract spiritual relationship?






	In the case of converts from the Episcopal church, may two godfathers be allowed to stand for a male child, or two godmothers for a female child, or may the parents themselves ever be permitted to stand for their own child?



p. 244


	Finally, in a very special case, may a Catholic stand sponsor for a non-Catholic child, baptized by a non-Catholic minister of the Gospel?



Answer.—The custom of having certain persons act as sponsors or godparents in Baptism, goes back to the earliest ages of the Church. Reference is found made to them by the Fathers and early writers such as St. Augustine, St. Basil, Tertullian, etc. The law at present in the Church regarding godparents dates from the Council of Trent, and it is that law that must guide us in this matter of godparents.

According to the Council of Trent (S. 24) at least one godparent, either male or female, and not more than two, must stand for a child in solemn Baptism, under pain of mortal sin. But it is not allowed to admit two male sponsors or two female sponsors to stand for the same child, neither is it permitted to the parents of the child to act as sponsors for it. The words of the Council of Trent are:

“The Holy Synod decrees that only one person, whether man or woman, according to the statutes of the sacred canons—or at most one man and one woman—shall receive the baptized person from Baptism, and that spiritual relationship shall be contracted only between them and the baptized person and his father and mother, and likewise between the baptizer and the baptized person and the baptized person’s father and mother” (Sess. 24, cap. 2).

And the words of the Roman Ritual are: Only one sponsor, whether man or woman, or at most one man and one woman, is to be employed, according to the decree of the Council of Trent; but two men or two women are not to be admitted together, nor the father or mother of the person to be baptized (de Patrinis, n. 23).

Therefore according to the Council of Trent only one, or at most two, a male and a female should be admitted to act as sponsors, and according to the opinion of St. Alphonsus Liguori, the pastor would be guilty of mortal sin, if he admitted a greater number. When there are two sponsors, they should be of different sexes, not two males, nor two females. St. Alphonsus goes so far as to affirm that (it would be a mortal sin to admit two males or two females, if they be of a different sex from that of the child, that is, two male sponsors for a female child, or two female sponsors for a male child; but the holy doctor holds that to admit two sponsors of the same sex, and of the same sex as the child, would be only a venial sin (Lib. vi., n. 155).

p. 245Godparents may not be more than two in number, in order that the spiritual relationship arising from Baptism, may not be multiplied. And it is for this same reason that St. Liguori believes it to be a grievous sin to allow, v. g., two godfathers to stand for a girl, because spiritual relationship is thereby needlessly extended, and diriment impediments to marriage multiplied without cause. In private Baptism, that is, where the ceremonies of the Sacrament are omitted, there is no obligation to have any godparents.




	The second question proposed to us is this: May nuns act as godmothers?



The Roman Ritual, de Bapt., n. 26., says: Moreover, monks or nuns must not be admitted to this (office of sponsor), nor other regulars of any order separated from the secular world. This is generally interpreted to mean religious orders in which solemn vows are taken. It includes, however, also all religious congregations having simple vows, if their constitutions forbid the acceptance of this office. There are very few, if any, religious congregations, whose constitutions do not forbid their members to act as godparents, and to do so against the rules of the order, would be a sin against the vow of obedience.




	To the third question we answer, that it is necessary to touch the child physically, while it is being baptized, in order to contract the spiritual relationship. So that in Baptism itself, personally or through a proxy, he PHYSICALLY HOLD or TOUCH the infant while it is being baptized, or immediately lift it up or receive it from the sacred font, or from the hands of the baptizer (St. Lig. Lib. vi., n. 146). It is not necessary that the godparent touch the child's body immediately, that is, the child's flesh, but it suffices if the godparent touch the child's clothes. Mere witnessing the Baptism, or mere assistance at it, even though one have the intention of acting as godparent, is not sufficient to contract spiritual relationship. As Baptism is a new birth, the godparents must not merely witness it, but they must take part in it. In case of a subsequent marriage between the godparent and godchild, if there were doubt as to whether the godparent physically touched the child in Baptism, a dispensation would be necessary super impedimenta cognationis spiritual™, ad cautelam.



p. 246


	In the Book of Common Prayer of the Protestant Episcopal Church of the United States, there is this article: "There shall be for every male child to be baptized, when they can be had, two godfathers and one godmother; and for every female, one godfather and two godmothers; and parents shall be admitted as sponsors, when it is desired."



If more than two godparents, namely, one man and one woman, be designated by the parents of the child to stand for the child, whether they be Catholics or non-Catholics, they must be prevented by the priest, from standing. If they are Catholics, this will be very simple as a rule. If they be non-Catholics, it may be practically impossible to prevent them from acting as sponsors, without serious inconvenience. In this case they may be allowed to witness the ceremony, without having them touch the child physically, when it is being baptized. If you can not, without giving offense, keep them from touching the child or holding it, while it is being baptized, you may allow them even this privilege; but in no case are they to be considered the sponsors of the child. The law forbidding more than one male and one female sponsor, and the law forbidding non- Catholics to act as sponsors, are church-laws and do not oblige cum gravi incommode.

p. 247This is the general opinion of modern theologians. But if a heretic already designated by the parents could not be removed without great offense, he could be admitted as a witness without being instructed to touch the infant during the act of washing. Indeed, if he cannot be prevented without grave harm from touching the infant, the heretic could be admitted in order to avoid so great a harm, since the thing is not intrinsically evil (Noldin, III., n. 79. Lehmkuhl, Casus Consc. II., n. 84).




	It is never allowed that a Catholic stand for a non-Catholic child, in a non-Catholic Baptism. The Holy Office has expressly forbidden it:



It is absolutely unlawful, either personally or through others, to perform the office of sponsor in baptisms administered by heretics to the children of heretics (S. Officium, May 10th, 1770).

Some theologians, with St. Alphonsus, thought that a Catholic might act as sponsor in a non-Catholic Baptism, when such action on the part of the Catholic could in no manner be looked upon as an approval of a non-Catholic rite. They thought that there was always present some hope of bringing the child up in the faith, and that this was a sufficient justification for taking part in a non- Catholic ceremony. But, apart from the prohibition of participating in non-Catholic rites, it is never allowed to ask what another can not grant without sin; but the godparent asks of the non-Catholic minister, what the minister can not confer without sin, namely, Baptism (Lehmkuhl, II., 71).


Case LVI: Right of a Bishop to Suspend a Priest Without Trial

p. 248Titius, a priest, exercising the functions of the sacred ministry in a certain diocese, is "reported" to his bishop for indulging too freely in intoxicating drink—in fact, for being well under its influence on several occasions. Without being granted the benefit of a canonical trial, or even a thorough investigation of the charges preferred against him, the accused Titius is suspended by his bishop and ordered to repair to a monastery and remain there till he (the bishop) sees fit to recall him. Under protest Titius submits, complies with the bishop's command, and spends a considerable time in a monastery, where he is obliged to defray his own expenses.

Now it is asked:




	Had the bishop a right to suspend Titius without a previous canonical trial or thorough investigation of the charges brought against him?






	Had the bishop a right to order Titius to a monastery without previous trial or canonical procedure?






	Had the bishop a right to compel Titius to defray his own expenses while in the monastery?



Solution.—1. Had the bishop a right to suspend Titius without canonical trial or other legal formality?

Prior to the Council of Trent no ecclesiastic could be punished by his bishop, v. g., suspended from the exercise of his orders, except upon a regular or formal criminal trial as prescribed by the sacred canons. This was the general law of the Catholic Church up to the time of the Council of Trent, and admitted of no exception whatever, save only in the case of murder, heresy, and in the case of regulars, who for secret crimes might be restrained by their superiors from receiving higher orders even without trial. Stremler (Eccl. Punish. p. 310) says: Before the Council of Trent, a bishop could not restrain any unworthy candidate from holy orders, nor punish a delinquent ecclesiastic, except upon a formal or an ordinary criminal trial, as established by the law of the Church and contained in the decretals. No crime could be punished, except when the delinquent had been judicially convicted, in a canonical trial conducted with the formalities established by canon law for proceedings in criminal causes."

p. 249The Council of Trent, in its 14th session, chapter I, de Reform., introduced in this respect, a complete and radical change in the existing discipline of the Church. For in its 14th session the Council enacted that in certain cases bishops could inflict punishment upon their delinquent ecclesiastics without previous trial or judicial formality of any kind whatever. By virtue of this power the bishops may in certain cases condemn an ecclesiastic, without giving him an opportunity to defend himself, for reasons proved in no trial, but weighed in his (the bishop’s) conscience.... For imposing this suspension neither judicial forms nor canonical admonitions are required (Instr. Congr. de Prop. Fide, 1884). This power of the bishop to suspend his priest without canonical trial or legal procedure, but simply for reasons known to him extrajudicially, and sufficient for his own conscience, is known in Canon Law as the power to suspend a priest, or other cleric in major orders, ex informata conscientia. It was conferred on the bishops by the Council of Trent, to safeguard the dignity of the priesthood as well as the spiritual interests of the faithful, and to eradicate evils that could not be reached in any other way.

The bishop is not required to give any reasons to the priest whom he suspends, but he is required to give reasons to Rome, if appeal is taken to Rome. There lies no appeal from the suspension ex informata conscientia. That is, if the suspended priest takes an appeal to Rome, he does not thereby cause a suspension of the censure until a final decision is given by Rome. The only recourse for a priest in these circumstances is to observe the articles of his suspension, and appeal extrajudicially to the Holy See. A decreto suspensions ex informata conscientia non datur appellatio, sed semper patet recursus extrajudicialis ad S. Sedem, suspensione interim in vigore permanente (Instr. Congr. de Prop. Fide, n. v. II and 12).

p. 250There may exist among some persons a persuasion that this power of the bishops to suspend ecclesiastics without due process of law, or ex informata conscientia, was somehow abrogated for the United States by the III. PI. Council of Baltimore. Such persuasion is altogether unfounded. The power of a bishop to suspend his priest ex informata conscientia, in the United States, is reaffirmed by the Council of Baltimore and by the instruction issued by the S. C. de Prop. Fide, to the American bishops, October 20, 1884.

Thus the S. C. de Prop. Fide expressly says:

But as regards repressive remedies or penalties, let Ordinaries note that the extrajudicial remedy based on informed conscience, established by the Holy Council of Trent for hidden offenses, session 14, chapter 1, On Reform, remains in its full force.

(Appendix, III. PI. Coun. Bait.)

Titius was guilty of crimen occultum. He was well under the influence of strong drink on several occasions. He is liable to give, if he has not already given, grave scandal. He is already sacrificing the dignity of the priesthood and jeopardizing the spiritual interests of the faithful. The bishop is perfectly within his rights when he suspends Titius ex informata conscientia, without previous warning or canonical trial or other legal formality. Justam ac legitimam causam suspensioni ex informata conscientia, praebet crimen seu culpa a suspenso commissa. (Instr. Cum Magnopere, Oct. 20, 1884.)

p. 251The suspension may not be inflicted, ex informata conscientia, in perpetuum, but only for a certain period of time, or until the delinquent manifests sufficient signs of amendment.

Stremler (p. 329) says that no general rule can be laid down regarding the duration of the suspension; but he thinks that two or three months are a long time and that the suspension should rarely last longer. Only very exceptional circumstances would justify a suspension to last six months. The suspension ceases without other formality at the death of the bishop who inflicts it, but whether it also ceases in the case of the transfer or resignation or removal of the bishop imposing it, Fr. Smith says, is not so certain.




	We proceed now to the discussion of the second question, namely: Had the bishop a right to order Titius to a monastery to do penance without giving him the benefit of a canonical trial?



In the Instruction Cum Magnopere of the Propaganda to the bishops of the United States, October 20, 1884, concerning the manner of proceeding in criminal and disciplinary causes of ecclesiastics, we read:

I. The Ordinary is bound, by virtue of his pastoral office, diligently to look after the discipline and correction of ecclesiastics. Hence he should watch assiduously over their conduct, and make wise use of the remedies established by the canons, either for the purpose of preventing or doing away with abuses which sometimes creep in among the clergy.

II. These remedies are of two kinds: some are preventive, others repressive. The former have for their object the prevention of evils, the removing of causes of scandal, and the avoiding of voluntary proximate occasions of sin. The latter are established for the purpose of recalling the delinquent to the path of duty, etc.

p. 252III. The application of these remedies is left to the conscientious discretion of the Ordinary, provided, etc.

IV. The following are the chief preventive remedies: spiritual exercises, etc.

V. Before they are imposed upon any one, the facts calling for them must be verified in a summary manner, etc.

Now in the case of Titius, the bishop acted within the provisions of this Instruction in applying a preventive remedy, namely, in commanding Titius to make a retreat in a monastery.

"A bishop, therefore, has the right to impose a special spiritual retreat upon an ecclesiastic who is the occasion of scandal, or who remains voluntarily in the proximate occasion of sin, and who consequently, though not yet guilty of crime, follows a slippery road leading to spiritual ruin." (Smith, Eccl. Law, n. 1746.)

As space will not allow us to treat of this more fully, we refer our readers to Smith, Elements of Eccl. Law, and New Procedure, and Zitelli, Apparatus Jur. Eccl., etc.




	Did the bishop act within his power when he obliged Titius to defray his expenses while in the monastery?



We take for granted that Titius was ordained ad titulum missionis.

Some readers may be under the impression that the Third Plenary Council of Baltimore changed the status of priests ordained ad titulum missionis, with regard to removal, etc. The council did not change the status of the ordinary missionary priest. It did create irremovable rectors and made special laws governing their removal, but it reaffirmed the laws of the Second Plenary Council of Baltimore, regarding all other priests ordained ad titulum missionis. In the Instruction of the Propaganda to the American bishops issued in 1884, the title of which is: "De modo servando in cognoscendis et definiendis causis criminalibus et disciplinaribus clericorum in Foederatis Statibus Americae Septentrionalis," the laws of the Second Plenary Council of Baltimore, concerning missionary priests, with the exception of the newly created irremovable rectors, are expressly stated to be still in force.

p. 253The decrees of the Second Plenary Council of Baltimore, no. 125 concerning the nature of missions and nos. 77 and 108 concerning the juridical effects of removing missionaries from office, are understood to have been in no way changed or weakened, without prejudice to what has more recently been established concerning pastors or irremovable rectors (cf. Appendix, III. PI. Con. Bait., p. 292, XLV).

If we refer now to the II. PI. Con. Bait., n. 125, we read:

By using the terms parochial right, parish, and pastor, we in no way intend to confer upon the rector of any church the right, as they say, of irremovability, or to take away or in any way diminish that power which, according to the discipline received in these provinces, a bishop has to deprive any priest of office or transfer him elsewhere.

And n. 77 of the same Council we are told that, as was decreed in the Provincial Council of St. Louis, in the year 1855, and confirmed by the Holy See: Priests to whom exercise of the priesthood has been forbidden by the Ordinary’s sentence have no right to demand support from him, since by their own fault they have rendered themselves incapable of working in the missions.

The American bishops proposed the following Dubium to the Congr. of the Propaganda:

Whether and how it is to be declared that priests ordained under the title of the mission, who have rendered themselves unworthy of exercising sacred ministry, are deprived of this title; and that the Ordinary is not bound to provide support to them.

p. 254The Sacred Congr. answered on Feb. 4, 1873:

In the case as presented, after a prior declaration of this kind is to be made to the priest by the bishop, and so long as the aforesaid priest perseveres in his depraved manner of life, displaying no sign of sincere repentance, the bishop is not bound to provide him support. (Zitelli, Apparatus Jur. Eccl. de tit. Ord., p. 352.)

Strictly speaking, therefore, the bishop had a right to require of Titius that he defray his own expenses while in the monastery, since Titius, by his own fault, forfeited his living, his missionary title ad honestam sustentationem. If, however, Titius have no means to defray his own expenses, the bishop will provide means ad NECES- SARIAM sustentationem, that is, the bishop will provide what is necessary for life, but not what would make life comfortable and pleasant.

If the bishop knows that Titius has means of his own to procure the necessaries of life, then the bishop is not obliged to defray any of Titius' expenses while Titius is accomplishing his penance. Stremler says:

"For the rest, dismissal from benefice always leaves to the ecclesiastic who is dismissed the right to the means of subsistence. The ecclesiastical judge should assign to the cleric who is deprived of his benefice, and who has no other means of subsistence, an alimentary pension, or keep him in a monastery, according to the gravity of his offense, and not allow him to tramp about, deprived of all means of living. For, say the Sacred Canons: Paupertas cogit ad turpia.


Case LVII: The Use of Morphine

p. 255Question. How is the use of morphine, or the morphine habit, to be considered from the moral standpoint?

* By A. Lehmkuhl, S.J.

Answer. i. The use of morphine can not be absolutely prohibited as contrary to morals, when it is merely a question of allaying nervous excitement, or of alleviating pain. But in view of the imminent danger of its misuse and the bad effects it is apt to produce, morphine preparations should be used only by direction of a conscientious physician.




	The excessive habitual use of morphine is without doubt sinful. Its excessive use will become grievously sinful, even a mortal sin, in cases where it works serious injury to bodily health, or where, on account of the pleasure and comfort it affords, a complete intoxication, temporary deprivation of the use of reason is thus produced. The latter excess would render the solitary case a mortal sin; in the habitual excessive use the mortal guilt is found in the consciousness of the injury which the continuous consumption of the drug will work, so that in the case of a determined breaking off of the habit, an occasional temporary relapse into the use may be dealt with leniently.






	If the use of the drug does not reach the degrees mentioned under No. 2, then the excessive use, although sinful, is not exactly a mortal sin.






	With those dangerously sick, when death is approaching, the use of morphine for the purpose of stupefaction, even if done to alleviate pain, can not be morally justified, unless it is intended to produce refreshing sleep or as an anesthetic in a surgical operation. Otherwise, to deprive the patient of consciousness so shortly before death must be looked upon as an ordinary shortening of life, which I am not obliged to oppose, if some one undertakes to do it in good faith in order to prevent greater evils, but in which I should not be allowed to consent or assist.




Case LVIII: The Vow to Enter an Order

p. 257Paul, a college-graduate, has taken a vow, from religious motives, to enter an Order. In fulfilment of his vow he entered an approved congregation, and after passing a few weeks in the novitiate he comes to the conclusion that his health will not stand the strain of the many spiritual exercises and tasks prescribed in this community, and he leaves of his own accord.

* By J. Schwienbacher, C.SS.R.

Question: Has Paul satisfied the obligations of his vow?

A vow in general is a particular law which the votary imposes upon himself, for the glory of God, and it must for this reason be interpreted according to the spirit that prevailed in the taking of the vow. There ensues for Paul, therefore, the following rules governing the fulfilling of his vow.




	If he has not expressly intended to enter an Order sensu stricto with solemn vows, then his vow is fulfilled by entering an approved congregation with simple vows, so the Doctors universally teach, and in that case the votum ingrediendi religionem does not belong to the vows reserved by the Pope.






	With regard to the time the vow is to be fulfilled soon if the obligation is present and the opportunity given, and this applies especially to personal vows, among which belongs the vow of entering the religious state. Hence St. Alphonsus says (Homo Apostolicus): "If the vow is perpetual, such as entering the religious life, then the theologians teach that one sins grievously if the fulfilment is delayed more than six months without just cause," and in his Moral Theology (lib. III n. 221) he adds: Sporer also agrees if the person making the vow is over forty years old. Nevertheless, with Tamburino they judge that a young man of fifteen or sixteen years who delays for three or four years is excused from mortal sin; because, as they say, this time seems slight matter in relation to the service of a whole lifetime. But I do not wholly assent to this unless there is a just cause for the delay. Such causae justae are there given by way of example.



p. 258


	Concerning our chief question, Paul's leaving the order, the vow to enter an Order imposes the obligation, under penalty of grievous sin, of employing a moral diligence (not an extraordinary or supreme effort) to obtain admission into an Order, in which at least the essential rules are observed, to enter within due time, to persevere faithfully in the same, and when the vocation has been proved to become professed in the Order. This general rule finds in our case its practical application in the following manner:



I. Paul is not allowed to enter an Order, in which the discipline "quoad observantias principaliores" has become lax. (St. Alph: lib. IV, n. 72.)

II. According to the intention of the votary St. Alphonsus distinguishes in the vow before us three cases, to which correspond different standards of obligation. (Comp. Homo Apost. v, 34.)

In the first case the votary merely obliges himself to an earnest trial of the religious life. In this case the difficulties confronting Paul excuse his action and should they cease later on, he will not be obliged to return because he has fulfilled his vow by making an earnest trial.

Of the second case the Saint says: "If any one vows to make profession, he must set about doing so even under great difficulties unless the religious life becomes absolutely unbearable for him."

The third case, which is to be supposed in our vow unless the first or second are positively ascertained, is according to St. Alphonsus as follows: "If a vow is simply made to enter an Order, one is obliged to enter and remain therein, and it would be a grievous sin to leave again, without just cause. It would be considered a just cause for leaving, if one found a manner of living which exceeded one's strength, or if one had to suffer great and prolonged sadness." Thus the Saint.

p. 259Now this just cause for leaving is present in the difficulties which Paul discovered, provided they were really insurmountable for Paul, and for this reason he is not blameworthy, especially if, to avoid self-deception, he has sought the advice of an experienced confessor. With justice Gopfert, however, adds to this the provision: "Should the just cause cease to exist, one must return to the order," for in such case the fulfilment of the vow would no longer be morally impossible. The same authority, however, remarks that "the vow is always subject to the condition that the Superior must accept and retain the votary."

III. If Paul in his vow expressly intended a certain Order, and if the fulfilment of this vow is morally impossible in regard to this order, he is of course not obliged to enter any other Order. If, on the contrary, he did not intend any Order in specie, he is, if after prudent counsel these difficulties are not to be looked for in some other Order with discipline, obliged to seek admission there, but after three or four unsuccessful trials, he may safely remain in the world, as Marc, n. 2140 (2) in a similar case justly remarks, because in such case the fulfilment of the vow may be looked upon as impossible.

IV. In conclusion the following rule may be quoted, found especially in early authorities: "It should be observed that the one who has vowed to enter an Order and has failed to gain admission in the communities of his province, is not obliged to seek admission away from his country. If a woman she is not obliged to leave her native place if there are convents there" (Homo Apost. v. 34).

p. 260The reason adduced is that as a rule it can not be presumed that the votary intended to bind himself for such a sacrifice. Lehmkuhl comments on this in view of our modern circumstances: “But what they said in ancient times I would not admit universally under the circumstances of our own time, unless peculiar difficulties existed.” (Casus Consc. vi, n. 294.)


Case LIX: Restitution on Account of Incendiarism

p. 261A fire broke out in a village which partly destroyed a certain house of Mr. N. N. The owner was insured, but nevertheless suffered a loss of about $4,000, which was all the harder for him to bear, as he, after toiling and laboring throughout the entire year, at its end considered himself fortunate if he was not in debt, there being no capital or savings. How the fire started, whether caused by negligence or by some malicious hand, could not be ascertained. Sometime had elapsed when there came to the confessional of Father Sempronius a woman who confessed having been the incendiary, in about this fashion: "Your Reverence, I was the incendiary! I set fire to the property, and did it out of revenge because the farmer had given me notice to leave. I regretted it immediately, and even attempted to put out the flames, but it was too late. I know that I have committed a great sin. It gives me no peace, day or night, and I am ready and willing to make restitution as far as lies in my power. Of course I can not make up the loss entirely, as I am only a poor servant-girl. I have saved so far $400, this I will relinquish no matter how hard it is to do so. But, Reverend Father! what shall I have to do with my future savings? I can save yearly eighty or ninety dollars. If I could keep this I should have a prospect of marrying. If, however, I must sacrifice all my earnings, I can never think of marrying, and shall eventually become a burden upon the community. Still I know that I have sinned grievously, and will abide by what your Reverence says, if only I may clear my conscience of this sin."

What answer will Fr. Sempronius have to give to this penitent, whom we will call Pelagia, so that the strict requirements of justice and restitution may be complied with, and also that a too difficult burden may not be laid upon Pelagia, which, though lived up to in her present grievous remorse, would later be found impossible to bear?

p. 262The answer is really very simple. It is evident that Pelagia, simply because she was after her unfortunate deed immediately seized with contrition, and because of the fact that she sought to extinguish the fire, is not excused from restitution. At the moment of causing the harm, she was conscious of the injurious consequences of her action, and hence her act must be considered as morally voluntaria and therefore grievously sinful. As the same was also causa efficax damni, all the requisites for the obligation of restitution are present. But according to the moralists the damnificans is wholly or partially excused from restitution when, and for as long as there would arise for him a notabiliter greater damnum than that which the damnificatus himself has suffered. (Alph. IV, n. 697.)

Let us examine if this is not Pelagia's case. All she has with which to make restitution are the savings from her wages. As regards the $400, which she has laid aside, one could not oblige Pelagia to part with the entire sum at once, for in case of emergency she would be left wholly without means. How about her future savings? Will she be obliged to give them all up for restitution? First of all Pelagia is entitled, ex jure naturae, to lay aside so much of her savings, that in her old age, in case of inability to work or other impediments, she may be able to support herself. No one can or should expect of her to deprive herself of the most necessary means in order to make restitution, for otherwise she would become a burden to the community and lead a miserable existence. That would be nimis durum! And why, in conclusion, should a third party—namely, the community, be made to contribute toward a restitution which is strictly a matter ad personam for Pelagia? In examining to what extent Pelagia should apply her savings in making restitution we must furthermore take into consideration the following circumstance. If Pelagia can not retain her savings, then she will have little hope ipso facto of winning the security and protection of wedlock; for if she has not at least some money it will be a hard matter for her to find some one to marry her. In her savings alone she has a possibility of entering the married state such as she desires. Though the duty of making restitution will not cease for Pelagia in the married state, she would presumably be able to do little or nothing toward making good the harm she has caused. The requirements of household and motherhood would probably demand the little that she might be able to earn herself. Must she on this account renounce all idea of marrying? Is not Pelagia entitled ex jure naturae in the event of a chance offering itself? Even the ecclesiastical marriage laws know of no prohibition in our case. To remain unmarried for life, a state for which she had neither inclination nor vocation, would be expecting something akin to heroism on Pelagia's part, and a renunciation of the married state would without doubt be a far greater incommodum than the damnum to the injured party if in the married state she is unable to make further restitution: besides, there would be the dangers toher soul if unwillingly she were made to lead a life of celibacy. There would therefore be a damnum altioris ordinis present in consequence of which Pelagia would even be in conscience bound to enter into matrimony, if there was a possibility of her doing so.

p. 263Hence there apply in our case the principles “No one is bound to make restitution at a loss to himself very much greater than the creditor’s advantage” (Kutschker: “Doctrine of Restitution”), and “A good of a lower order is not to be restored to the detriment of an equally grave good of a higher order” (ibidem), inasmuch namely as matrimonium belongs to a higher order of good than the mere material bonum which the injured farmer would receive if the persona ad compensationem obligata did not enter the married state. If therefore the obligation of restitution can not be insisted upon to the extent that Pelagia must on that account renounce a natural right, such as the married state, then one must also allow her the means necessary to obtain this natural right. In other words, Pelagia can not be bound to devote her future savings to restitution to such an extent that because of it she can not hope for a possible matrimonial alliance. Nay, more, if one reflects how trifling her savings are in reality—what are eighty or ninety dollars a year? provided of course she avoids all unnecessary outlay—one could ask her at most to give up a trifling part, or more probably, none whatever, from these small savings so long, at least, as there is a probability of her getting married. Should Pelagia however not enter the married state, she would only be called upon, as we have already mentioned, to deprive herself of so much of her savings, past and future, that she will not be left entirely without means in her old age, or in the event of inability to work. If she should possibly have poor parents to support besides herself, then, of course, this natural duty of filial affection would take the place of the duty of making restitution. In the event of Pelagia's ever becoming possessed of considerable means, by inheritance, for instance, she will, of course, be obliged to use such moneys for restitution in so far at least as she does not necessarily require them for her own needs.


Case LX: In Rebuilding a Parish Church, May the Name Be Changed?

p. 265In a certain parish, composed chiefly of working-people, the church was found to be too small, and a new building was imperatively necesssary. From many quarters the wish was expressed that the new church should be dedicated to St. Joseph, patron of the working classes, particularly because the patron saint of the church is a saint little known. May the title of this church be changed?

* By A. Pachinger.

Ever since the time of the apostles every church receives a name, as does man in Holy Baptism. It is self-evident that the patron of a place or of a country has nothing to do with the title of a church.

Churches may be dedicated to the Most Holy Trinity; to Christ; or to one of the mysteries in His life, as, for instance, the Transfiguration; the Blessed Virgin and events from her life, such as the Annunciation; the Angels and Saints. A church can not be dedicated without special permission from Rome to a servant of God only declared Blessed or Venerable. Generally a church has only one patron Saint, but there are numerous cases where a church is dedicated to several Saints, as Cosmas and Damian, and even when their feasts are celebrated on different days, as Saints John and Francis.

Rome adheres to the principle that the title or name of the church should not be changed lightly. It would indeed hurt the Christian feeling, if without any ado a patron saint, after having been regarded for centuries perhaps as the intercessor of a parish, should be suddenly deposed. The Apostolic See has nevertheless regard for the wishes of t'.ie people by consenting to the addition of a second name, or patron, to the old one.

p. 266Gasparri (de Euch. 1, 93) writes: “The title of a church generally ought not to be changed; that is, neither should another be added, nor, if the title is multiple, should any one be suppressed or another substituted. This change can be made when a church that has been destroyed is rebuilt; but even in this case it is most fitting that the same title be retained and, at most, a new one added, as the Sacred Congregation of Rites prescribed on January 16, 1885.”

In the year 1843 the question was proposed in Rome: Whether, once a titular patron has been assigned to a church, it is lawful for the bishop for a reasonable cause to change him for another; and, insofar as the answer is negative, the bishop earnestly begs that by apostolic indult this faculty be granted to him in the case. The answer was: To 1: it is not lawful. To 2: the favor is granted of taking St. Anne as co-titular with St. Andrew the Apostle.

In Rome the question introduced at the beginning has been before decided that: The old title is to be retained, and a new one can be added to it. Gasparri introduces three such decisions (l. c. p. 92.) and summarizes the result in these words:

“The Sacred Congregation of the Council judged that, when a parish church is transferred to another church recently erected, the old title is to be retained and transferred to the substituted church, but that a second title may be added.”

Important is the observation of this famous canonist: “When by an act of the Holy See a new title has been added to the old one, the old title does not lose its prerogatives, and all the titles are to be regarded as equally principal. A bishop cannot by his own authority add another title to an existing one without a new dedication of the church.”

In our case the pastor can therefore safely elect St. Joseph as contitularis, asking the Bishop, at the dedication of the new building, to add this new name to the old one. The previous patron saint must, however, be retained, and his feast day is to be observed as heretofore according to the rubrics; the new one, now aeque principalis, will be treated by the parish priests in Breviary, and holy Mass, exactly the same as the old patron saint. “If a church has several titular patrons, not as one but separately, the feasts of all are to be celebrated on their proper days with the indicated rite, provided they are all equally principal” (l. c. 94).


Case LXI: Marriage Dispensation in a Case of Temporary Vows

p. 268The following case came up unexpectedly before Father Arcadius. A Monialis, whose temporary vows would have lasted about three months longer, and who, in order to marry, had secretly left the convent, applied to him for dispensation. Arcadius resolves that this is an impedimentum occultum; and makes application to the Penitentiary Apostolic, enclosing sixty dollars, and asking for a dispensation. No answer came. Then he telegraphs, prepaying the answer; still no reply.

* By H. Rett, O.F.M.

What is to be done in such a case? The answer is briefly as follows:




	Arcadius is in error. An impedimentum can be publicum notorium, either notorietate facti (when the fact is known publicly) or notorietate juris—i. e. through a judicial decree, or of course also through an act amounting to the same, an act which may be called before the forum of the (spiritual) tribunal. The public act of a profession of vows (though simple) on entering an Order, is certainly an act of this kind. Arcadius has no privilege to interfere in a notorious impediment, either as confessor or as private adviser, because it belongs before the ecclesiastical court; indeed, if not prevented by the seal of Confession, he was bound to report the case to the ecclesiastical authorities.






	Arcadius, in his proceeding in this case, made a second mistake: He wrote to the Penitentiary Apostolic. This congregation grants marriage dispensations pro foro interno, and also pro foro externo, where the poor are concerned. And even in their case, when it is a question of a public impediment, the applicant's full name must be given. Arcadius did not do so; which was the third mistake therefore. At any rate this kind of a dispensation (from religious vows) would seem a matter for the forum of the S. Congr. Ep. et R.



p. 269


	He enclosed money as fee in advance, a good deal more obviously than required, for answer and agentia, a fourth mistake. Rome never grants a dispensation if any payment is made in advance and apparently with the intention of securing the dispensation; nam: simoniam redolet! I recall a case where a religious, so as to be able to marry, wrote to Rome for a dispensation, and inclosed a sum equivalent to about fifty dollars in our money. The money was retained, of course (and properly so), but the answer came: Let the person apply once more for the dispensation, but not enclose any money; then she will receive dispensation at once.






	The telegraph should not be used for the purpose of securing a dispensation for marriage, although it sometimes is done.



The case here referred to was eventually disposed of in the following manner: It was reported to Rome expresso nomine, by the Bishop; who subsequently received power to dispense the applicant from her vows, after which there was nothing to prevent the marriage. A congrua poenitentia was to be imposed. As penance for the breaking of religious vows, that should have lasted three months longer, monthly Confession and Communion for a period of three or four months will suffice.


Case LXII: Interruption of Mass for an Urgent Sick Call

p. 270The curate, Father Christopher, was celebrating holy Mass at a station some eight miles distant from his church; the Blessed Sacrament not being kept at this station. Suddenly he heard a commotion in the sacristy—and immediately the sexton comes to him at the altar, reporting in a whisper that an old lady in the village had had a stroke of apoplexy and was near death. The priest had just finished the Pater Noster, and considering that his Mass would be over within a few minutes, he continues in celebratione. Before the sumptio corporis he breaks off a particle from the large host, as the Viaticum for the sick person. The Mass finished he hurriedly responds to the urgent sick call.

* By J. C. Gspann.

Now the question: Did the priest do right in both points—namely: (1) In finishing the Holy Sacrifice, and (2) in fractione alicuius partis ab hostia maiori? If not, what ought he have done?

Ad I. We may here suppose two cases:

a. If the moribunda is considerable distance from the chapel, where the holy Mass was being said, so that the priest realizes he can not return within tempus debitum missam celebrandi ante meridiem to finish his Mass he should immediately consume the consecrated species omissis omnibus aliis (Cfr. de Herdt, Sacrae Liturgiae Praxis, tom. II. p. 3, pag. 237).

b. If, however, he can return within the time he should interrupt the Mass, to continue it where he left off when returning from administering the last Sacraments. But in this case The priest must take the greatest care that the Most Holy Sacrament be reverently guarded, unless he has thought it advisable to enclose it in the tabernacle (de Herdt pag. 236 with quotation from Bened. XIV de Sac. 118).

p. 271Still another possibility may be supposed. The priest may be of the opinion that he can return before the close of the time set for the celebration, ad continuationem missae, but it becomes impossible for him to do so, be it on account of a long General Confession, or a second sick call, or for some other good reason. De Herdt is of opinion that in that case the Blessed Sacrament should be reserved, to be consumed upon the following day post sumptionem s. sanguinis.*

* Would it not be allowed, in this case of extremely rare occurrence, to continue the Mass post tempus debitum, per epikiam, as there are exceptions made, for instance in Loretto?

Ad 2: Bishop Miiller (Theolog. Moralis, III. pag. 223) allows “to give a lay person part of the larger host.” 1. In a case of necessity, when smaller hosts are lacking, namely, when Holy Viaticum must be administered to a dying person. 2. If one or another person who is to be refreshed by Communion could not without inconvenience wait until smaller hosts had been consecrated in another Mass.

No. I is literally true here; a doubt in regard to permissibility is completely excluded. A difficulty would exist where there were lack of a proper vessel or of a second corporal. If a pyx is not at hand, then the Blessed Sacrament should be conveyed in a corporal. If there is not even a second corporal, then there is nothing to be done, but to cover the chalice with the paten upon which the Sacred Host is laid, and let it remain upon the altar; the Viaticum to be carried in the corporal to the dying. For the sake of completeness, we will suppose the possibility of the priest being called to a moribundus, ante consecrationem. If he returns within an hour, he should continue the Mass where he left off; but if the interruption is of longer duration, "ordietur ab initio" (Alph. lib. VI, n. 354).


Case LXIII: A Case of Restitution

p. 272Lucy, when a servant in a Jewish merchant's house, made a false statement before an insurance adjuster, which now troubles her conscience. A fire had broken out in an out-house, and in order that he might collect a larger sum, her master falsely declared that a quantity of clothing had burned, and he induces his clerk and Lucy to confirm his statement. The merchant is now a bankrupt, the clerk in comfortable circumstances, Lucy still without means anda servant in another family. The confessor imposes upon her the duty of restitution, because neither the merchant nor the clerk will make it. Lucy has nothing, and moreover, is not aware of the amount or to which company to make the restitution. The confessor promises to make inquiries and to let her know the result. Meanwhile he has scruples, and he asks whether he has acted correctly.

The obligation of Lucy to make restitution is plain in the case under consideration, and she shares this obligation with the clerk. One witness would not have sufficed, and Lucy therefore is made jointly responsible for the whole amount. If the merchant makes no restitution then Lucy and the clerk must refund the money with the right, of course, to make Levi reimburse them; should the latter be without means, Lucy must bear half of the amount, the clerk being answerable for the other half; the latter not paying, this part too would fall upon Lucy, of course, with the right of seeking indemnity from the clerk. So, therefore, the decision of the confessor is right in principle. Now let us see whether his practical proceeding is to be sanctioned.

p. 273First of all it appears to us as not well, nor advisable in general, to undertake such an inquiry. There is always present the danger to the seal of Confession. Moreover, the penitent's ready acquiescence presumed, the matter is an unpleasant one and may lead to unforeseen complications.

There is, moreover, no necessity for such inquiry in our case. Lucy is without means, and can therefore not make restitution. Indeed, a way is easily found out of the difficulty.

It is here the question of making restitution to an insurance company. These companies exist and prosper by the premiums of the insured. The rate of premium is determined by the probable. aver ages of fires, without regard as to whether a fire is incendiary or not. The company rightfully seeks by clauses and searching examination to avoid fraudulent claims, but can not possibly prevent all fraud on the part of the insured. Hence in fixing the rate of premiums the company takes into account all these circumstances. It follows that the insured by their premiums are really made to pay for the fraudulent claims, and they consequently are the ones injured by fraud.

Restitution is therefore really due to those paying the premiums— the insured. The number of the latter, however, is so great that only an infinitesimal part is borne by the individual. Their names are unknown. Therefore it appears that restitution in our case may be turned over to the poor. By so viewing the case (cf. Lehmkuhl I. n, 34), the difficulty for Lucy is easily solved. She has the honest intention of making restitution, but through her poverty is unable to do so. For this reason the confessor may direct her to discharge her duty by giving alms to the poor, of which she herself is one, and thus to pacify her conscience. The merchant and the clerk, of course, remain under obligation of restitution.


Case LXIV: Lay Confraternities Forbidden in Convent Chapels

p. 274


Applied correction from Woywod's opening insert: CASE LXIV.—The Code allows Confraternities and Pious Unions to be erected in any church, public or semi-public oratory. Semi-public oratories are the chapels in hospitals, colleges, academies and various pious institutions. In churches and chapels that are exclusively for the use of religious Sisterhoods the bishop can allow only the erection of church societies for women and of Pious Unions which have for their object the performance of certain religious exercises but do not transact any other business in their meetings. (Canon 712.)



* By J. Schwienbacher, C.SS.R.

The School Sisters of St. Francis in X. wish to have a pious confraternity established in their consecrated public chapel as an incentive to a growth of devotion among the people. The superioress applies to a priest asking the question: May lay confraternities be established in convent-churches, or chapels?

The question is not a new one, for such early authors as Lucius Ferraris in his "Bibliotheca prompta," and others, have answered the same in a negative sense, referring to the interdiction of the Sacred Congregation Episc. et Regul. of April 6 and November 6, 1595, of March 15, 1599, and of May 5, 1645: “Confraternities of lay people cannot be erected and established in churches of nuns.” (Ferraris: title “Confraternity,” article c. I. no. 38.) This prohibition was repeatedly renewed later, and even in recent times, and the answer of the Sacred Congregation of Indulgences of February 29, 1864, makes it plain that the same concerns all chapels of orders as well as religious congregations of women. With great emphasis, this prohibition was again renewed in the letter of the Sacred Congregation of Bishops and Regulars of August 22, 1891, to the Bishop of Foligno, in the words: “It does not please the Sacred Congregation that confraternities of lay people be established under any title in monasteries of nuns, in order to remove the very many inconveniences that can arise therefrom; indeed, it commands that those erected be removed, or otherwise transferred.”

That these decisions are not merely limited to individual cases and convents, may be learned, among others, from P. Beringer's work on Indulgences, approved by the Sacred Congregation of Indulgences, which enjoys a great reputation. There it is stated as general rule: "In churches or chapels of orders of religious women, whether religious communities in the strict sense of the word, or religious congregations, confraternities of laymen can not be established (II. T. IV. Sec. 4, III. n. 2.) The same principle we find proclaimed in the book about the arch-confraternity of Our Lady of Perpetual Help published in Rome, which in explaining that the same may be erected in every public church or chapel, states explicitly “nevertheless, churches of nuns must be excepted, in which, according to several Declarations of the Sacred Congregation of Bishops and Regulars, confraternities of lay people cannot be established” (Pars III. cap. I. Sec. 55, II. n. 2).

p. 275Exceptions from this rule are, according to Beringer, the League of the Sacred Heart of Jesus, and the Confraternity of the Immaculate Heart of Mary, for the conversion of sinners. Beringer, however, remarks that "In both these cases it appears only allowable that the nuns themselves and inmates of their institutions, also the pupils of such institutions, but not other lay people of either sex may belong to these confraternities."

The ecclesiastical decisions in the matter do not warrant the prohibition to be extended to pious societies of all kinds. As, however, according to Beringer even the Sacred Congregation of Indulgences styles the same confraternities at times differently, as congregations, sodalities, pious unions, confraternities or arch-confraternities; thus the scope of the word "Confraternity" is determined more from the object than from the name. A chief characteristic of confraternities consists, as Beringer observes, that they must be canonically erected, i. e., with ecclesiastical authority, at a certain altar or in a certain church, and for this reason must remain under guidance and control of that church, while the pious societies or unions, even though conducted by the clergy and enriched with indulgences, are as a rule, only simply approved by the ecclesiastical superiors, not, however, canonically erected.

p. 276A pious union, therefore, which has the characteristics, just mentioned, of a confraternity, must not be erected in a convent chapel, no matter under what name. For pious associations, however, which have not the characteristics of a confraternity, there ensues from the ecclesiastical prohibition of lay confraternities in convent chapels, the grave warning to be earnestly vigilant lest the zealous cooperation of the nuns in lay societies might open the door to the very improprieties which the Church is so anxious to exclude: “In order to remove the very many inconveniences that can arise therefrom.” (S. Congr. Episc. et Regul. 22, Aug., 1891.)


Case LXV: A Perplexing Marriage Case

p. 277A certain newspaper, somewhat hostile to our creed, made much of the following news item: The marriage of Mr. P. and Mrs. P. was to take place in the parish of X. Mrs. P. had been divorced from her husband, who recently died. All the preparatory steps had been taken and there appeared to be no valid obstacle. When the bridal couple made their Confession, the bride informed the priest that for fifteen years she had been living in concubinage with the bridegroom, whereupon the priest became very angry, and after having given her absolution, he hurriedly left the confessional and made the matter known to the pastor.

The latter sent for the bridegroom and informed him that he must get from the Bishop the necessary dispensation (the affair happened in a diocesan city), otherwise he could not get married. The Bishop being on a journey, the marriage could not take place that day. Upon the Bishop's return the dispensation was most courteously granted. The newspaper joins to this item the question: "Why did the pastor, on an occasion shortly before, marry two persons under similar circumstances, without protesting? Could it depend upon the amount of the fee? And far worse. The seal of Confession was broken." Thus far the newspaper. A correction appeared in the Catholic paper of the place stating the case correctly as follows: Bride and bridegroom approached the Sacraments on the morning of the wedding-day, and all preparations were made for the ceremony. The confessor advised the bride that she could not be married and directed her to go to the pastor and inform him that there was an impediment. The couple in fact did go to the pastor, who, however, told them to apply to the Bishop with the explanation that a marriage could not take place until a dispensation was received. The couple then proceeded to the Ordinary for the dispensation and as he was away from home, they sent a despatch after him, which, however, did not reach him. On his return, the following day, the Bishop readily granted the dispensation from the impedimenta occulto. The couple took the document to the priest and were united in marriage. No fee was asked either for dispensation or marriage.

p. 278That the newspaper report had a malicious tendency is plain. It is equally plain that the seal of Confession was not violated and that money played no part. It may happen, likewise, that impediments to marriage escape attention.

If the bride had only shortly before become a widow, and the two had already lived together, the question must be asked whether the impedimentum criminis adulterii did not obtain.

Let us leave that aside and turn to our main point. Did the confessor act rightly in directing the couple, when Confession was made immediately before the ceremony for which everything had been put in readiness, to make known to the pastor an impediment for which dispensation is obtainable, an impedimentum occultum, at that? Decidedly not. The confessor in this case should have bidden the bride to come back in about two hours, and in the meantime he himself should have proceeded to the Ordinary, to apply for the dispensation post absolutionem. And if this was by circumstances prevented, he should have performed the ceremony to avoid scandal. In that case the bridegroom was to be instructed to come to Confession again in about a week's time. Meanwhile it would be possible to apply to the Ordinary and ask for approval of his conduct, and also for the faculty of dispensation.


Case LXVI: Two Consecration Cases

p. 279[Ciborium extra corporale—super corporali.] I. A certain priest met with the following embarrassing accident. Before Mass this priest directed the sexton to place the ciborium, well-filled with hosts, upon the altar, so that he might consecrate them during the Mass. The sexton places the ciborium upon the altar, where the priest at the beginning of the holy service notices it, standing beside the chalice and outside the corporal. At the offertory the priest forgets to offer up also the small particles, and he likewise forgets at the consecration to place the ciborium upon the corporal and to uncover it. Hardly is the consecration over when he, to his utter consternation, catches sight of the ciborium, outside the corporal. What is to be done? Are the small hosts consecrated or not? Must he repeat the words of consecration absolutely, or only conditionally? Only a few hosts are left in the Communion-cup, there is a considerable number of communicants, and this is the last Mass; this thought is deciding; in his dilemma the priest repeats the formula conditionally, and then administers Holy Communion from this ciborium. To solve this case, we will in the first place answer the question, What conditions are necessary for the validity of the consecration?

For the validity of the consecration there is required, in the first place, as in the case of every Sacrament, the intention on the part of the dispenser to do as the Church does, and here a mere virtual intention suffices. Furthermore it is required that the proper matter be physically present; this is conditioned by the words hoc and hie; furthermore, that the matter be meant in individuo, where again the mere virtual intention suffices. The physical presence is naturally to be understood morally, corresponding to the meaning of the words and the nature of the function; so, for example, a host concealed under the corporal, or enclosed in the tabernacle, can not be considered physically present; on the other hand, it is not essential that the materia be actually held by the hands, or that it must be seen, for the hosts in the ciborium may be covered, “for the contents are reckoned together with the container and are morally made present.” (Laymann, L. V. Tr. IV. c. II.)

p. 280In our case both conditions for the validity of the consecration, namely the physica praesentia materiae and the intentio ministri are, though only virtualiter, present; the first condition, because the ciborium, filled with particles, was standing on the altar beside the corporal; the second, because the priest, before Mass, and while vesting in the sacristy, had the actual intention to consecrate the small hosts, for he directed, for that purpose, the sexton to put the ciborium upon the altar, and when ascending to the altar he actually noticed it there. This intention formed directly before Holy Mass, continued virtually, as the celebrant in proof of the actual intention performed the ceremonies of Holy Mass. As the actual intention, formed before Holy Mass, virtually takes effect in the act of offering, and as the liturgical act of offering relates to the actual materia of the offering, as well as to the particles, it can hardly be said that the intention continues virtually in regard to the materia primaria but not also in regard to the present materia superaddita, seu secundaria.

Since therefore the conditions for validity are present, the ciborium appears to have been validly consecrated. Hence St. Alphonsus (n. 25) teaches, quite generally, without excepting our case; “He who brought the smaller hosts to the altar, about which he did not explicitly think when consecrating the larger host and which he did not uncover, ought not repeat the consecration.” Laymann also (L. V. Tr. IV. cp. II. n. 12) considers in this case the consecration valid, because both conditions praesentia physica and intentio virtualis are attendant. “If a priest, before going out to offer the sacrifice, is reminded of hosts placed on the altar that are to be consecrated (therefore not necessarily upon the corporal, because put there before Holy Mass)... and intends to consecrate them, but afterward forgets them entirely, they ought to be regarded as none the less entirely consecrated, since in such a case neither the presence of the hosts nor the priest’s virtual intention is lacking.”

p. 281The Salmanticenses hold (de Euch. cp. 4, n. 125), that the consecration is valid, if the priest has the hosts brought upon the altar but at the time of consecration forgot about them, and in proof they go on to say "quia intentio virtualiter perseverat;" without making any distinction as to whether the ciborium stood upon the corporal or beside it.

It is an instance of irregularity only that the ciborium was standing outside the corporal, there can be no question of sin, because knowledge and intention were lacking. And yet it is just this circumstance, which is claimed by some authorities to cancel the intentio virtualis otherwise present. These authorities admit under the circumstances of our case that the physical materia is present and also that the priest has virtually the intention, though the materia superaddita be forgotten at the consecration, and that consequently the consecration is valid, but only then, if the ciborium at the consecration stands upon the corporal; this they regard a conditio sine qua non. So Bucceroni (II. n. 511, 3): “The consecration is valid if someone before the sacrifice was reminded of hosts already placed on the altar that were to be consecrated, even though while consecrating he did not remember them or did not even uncover them at the offertory, provided they are present on the corporal, because the preceding intention virtually perseveres.” These authors therefore make exception of the case, when the ciborium stands outside the corporal. But according to the Salmanticenses (de Euch. p. 4, n. 125), it is only "nonnulli" who make the exception: " provided they are upon the corporal," and their reason for making the exception is because a priest is not to be presumed to have willed to consecrate improperly and unlawfully. (Salm. l. c.)

So also Aversa (de Euch. g. z. Sect. 2) a priest is not presumed to wish to commit a grave sin, such as it would be to consecrate in that manner. Likewise Holzmann (II. tr. 3, cp. 2, art. 2) in his case holds that all six hosts present are consecrated even when the celebrant erroneously supposes that there are only five upon the following general principle:... “according to the rite of the Church, a priest is judged—in the particular case as he regularly is accustomed and ought—to have the intention of consecrating all the matter which he has before him, or which either he himself or another with his consent brought to the altar, if it can be lawfully consecrated.”

The argument advanced is therefore: one can not presume the intentio consecrandi in the priest if a circumstance exists, unknown to the celebrant, which, if known to him, would prevent him from consecrating, so as not to consecrate unlawfully.

But this argument does not seem able to stand the test, because in its application and in its consequences it leads too far.

It would certainly be grievously sinful to offer up the holy sacrifice in an unconsecrated chalice, or with a badly broken host, or in wine not mixed with water at the offertory, or in wine which has soured though still valid material. If now one of these unlawful conditions were present without the priest being aware of it, it would have to be assumed according to the general principle above mentioned that the consecration was invalid, “because it could not be lawfully consecrated, because a priest is not presumed to will to commit a grave sin.” The advocates of the above-mentioned principle, however, admit the validity of the consecration in the cases named. Why, then, should the principle apply in a case when the ciborium is extra corporale, and not to the other forbidden conditions? That is not easy to understand. Such restriction would seem purely arbitrary.

p. 283Nevertheless Roncaglia (de Euch. p. 2, q. 8) seeks to solve the difficulty by discriminating between the actual sacrificial materia as materia primaria, and the particles to be consecrated as materia secundaria seu superaddita; the priest intends at any rate the essence of the sacrifice of the Mass, notwithstanding a present but unknown defect; has, however, the intention only to consecrate modo licito the particles present in the ciborium, as materia secundaria, which is well reconcilable, as the essence of the Mass exists in its integrity without the consecration of the particles added thereto. Hence, according to this opinion, the sacrifice of the Mass would be valid with a fermented or badly broken host, with an unconsecrated chalice, with sour wine, with wine unmixed with water; the consecration of the particles, on the contrary, would be invalid if the ciborium stood outside the corporal, if the extra hosts were of fermented bread, etc.

Even in this restriction to the secondary materia it does not appear as if the principle could be defended.

Not to uncover the ciborium at the consecration would, if it happened knowingly, be a grievous sin according to a few theologians, and this is a condition which concerns the particles, therefore, in this case, according to Roncaglia, the consecration would be invalid, at least in the opinion of those authors who regard the non-uncovering as grievously sinful. Yet in reality would even they doubt the validity of such a consecration? Furthermore, let us suppose that the hosts contained in the ciborium are fermented, which is forbidden sub gravi; the priest, however, has placed the ciborium upon the corporal; in this case the validity of the consecration will generally be admitted, whether the priest forgets about the particles at the consecration and therefore has only virtual intention, or whether by the uncovering of the ciborium he manifests his actual intention; and yet it is here a question of the secondary material

p. 284Or let us presume the following cases, so as to return to the case positio extra corporale, the pyxis stands outside the corporal, which the priest does not notice, and at the consecration he removes the cover; or, the priest uncovering the pyxis moves it nearer, whereby its base slips under the edge of the corporal, so that the pyxis still remains outside the corporal; in these cases no one will doubt the validity of the consecration, though we have here the forbidden case "extra corporale," and though it is here a question of secondary material

Both these last-mentioned cases are distinct from our case only by the fact that the priest in the former has actual intention, and in our case merely virtual intention.

This accidental distinction, however, does not actually matter, as both the actual and the virtual intention suffice for the validity; in the opinion of those authorities there would have to be added to both kinds of intentions: sub intelligitur conditio, si sit licite consecrabile.

If we sum up all these suppositions, we come to the following conclusion; either the principle mentioned must be allowed to apply in its full extent or not at all, a middle course does not seem possible; as however even the advocates of the principle do not let it govern universally, it seems as if this principle would have to be dropped as not tenable.

Hitherto we have viewed this principle "non est praesumendus sacerdos illicite consecrationem facere velle," from the outside as it were, namely, in its application and in its consequences; if we now consider the same according to its nature and essence, it proves itself equally untenable.*

* In our argument we have pointed out that in regard to the transubstantiation of the Eucharistic species the discussed principle in its logical application leads too far, and left aside the fact that this principle would also be made to apply to the other Sacraments, of which it would likewise have to be held "non praesumitur sacerdos velle committere grave peccatum." It is easily seen of what grave consequences it might be if the priest, in administering the Sacraments, Holy Baptism, for instance, had always the intention to administer the Sacrament only if no condition be present which is forbidden sub gravi.

p. 285According to this principle the proof of the invalidity of the consecration in the case before us is taken "ex praesumpta intentione celebrantis," meaning: one can not suppose that the celebrant has simply the intention to consecrate under all circumstances, whether forbidden conditions exist or not, but it is rather to be supposed that he has the intention not to do anything at Holy Mass that might be a grievous sin, therefore only to consecrate (at least the materia secundaria) when the permissibility is endangered by no weighty qualifications. It is presumed accordingly that the priest has in a manner an intentio conditionata, in so far as he either in every single consecration of the particles makes this condition, or that he once and for all resolves upon this general intention: I shall never intend to consecrate, if a condition exists which if realized would make the consecration gravely unlawful. If a priest really has this intention the consecration is, of course, invalid if such condition be present, because the original intentio conditionata by the entering of the contemplated condition becomes an intentio absoluta. Where however such intention is lacking, then it must be held praesumpta ilia voluntas nulla est.

p. 286The question is, have priests really, as a general thing, the conditional intention only to consecrate, si sit licite consecrabile? It would appear that hardly any priests make this general condition beforehand nor regularly in each single case, as otherwise the hesitation and the doubt about validity or invalidity of the consecration, as soon as after the consecration an impeding condition is discovered, would be utterly inexplicable, for of course if they had really had this conditional intention, they would be aware of it, and there could be no doubt that the consecration was invalid.

The reason why hardly any one has this conditional intention, is, because under these circumstances the non-observance of a prescribed form will be no sin, as in all these cases ignorantia is presupposed. Besides, one might be placed in considerable embarrassment by this conditional intention, if, for instance, no consecrated particles are at hand, when needed for the Communion of the faithful. It seems, however, that a distinction must be made as to whether it is a question of consecrating a few particles upon the paten, or whether the priest intends to consecrate a larger quantity in the ciborium. In the first case, the priest has the tacit intention only to consecrate what there is contained upon the corporal, and for that reason the celebrant may properly consider as not consecrated, any particles found outside the corporal after the consecration. In the second case the priest has not the intention to consecrate only that which is lying on the corporal, when perhaps inadvertently he has let the ciborium stand outside the corporal. This distinction is evident by the nature of the proceeding, because the single particles are placed, from the beginning, upon the paten and therefore upon the corporal, while, on the contrary, the ciborium stands in the beginning outside the corporal, and only during the Holy Mass is placed upon it.

It may be gathered from the above that the principle referred to is hardly admissible and that much rather the following general tenet may be adhered to: It can not be held that a priest has not the intention to consecrate, when, without his knowledge, a condition, not interfering with the essence of the Sacrament, is present, which if knowingly tolerated would be a grievous sin. The universal practice of the Church supports this tenet, because whenever the valid administration of a Sacrament is questioned, inquiry is always made whether the substantial elements are present, but not whether also the accidental elements were observed, even if sub gravi prescribed.

p. 287This terminates our speculative discussion, and the result is that the validity of the consecration under the conditions mentioned is far more probable than its invalidity.*

* Lehmkuhl considers as more probable in our case the Invalidity of the consecration because he holds that the priest's intention before the sacrifice of the Mass had probably been only "PROPOSITUM particulas assumendi et in consecratione includendi." This verdict was not touched upon in the above discussion, for the reason that our purpose was chiefly to refute the argument ex praesumpta intentione celebrantis.

The important question now demands our attention: What principle is to guide us in practice? Although the authorities differ in the theoretical explanation, yet they agree in their view of the actual instance, that the particles are to be again consecrated conditionally, as the validity of the consecration is not quite certain; it does not, however, follow that our speculative discussion is superfluous, for it brings about a more profound understanding of the matter, and sheds a bright light upon obscure points. While St. Alphonsus designates the verdict of the invalidity of the consecration as communis, the Salmenticenses as we have seen above declare that it is only nonnulli who argue the invalidity. Since, therefore, the matter is not decided we may be guided in practice by P. Lehmkuhl who writes: “Therefore, if the consecration remains doubtful, the particles must either be consecrated again conditionally in the following Mass, or—what seems preferable for the sake of greater reverence unless some inconvenience arises from another source—must be consumed by the celebrating priest after receiving from the sacred chalice and before the ablution.” The latter, of course, is possible only when there are very few particles. St. Alphonsus also advises that since the matter in the practice remains always res dubia, it is reasonable to agree with what Pope Benedict XIV teaches, namely, that this ciborium should again be consecrated.

p. 288From the above we may now review the priest's action in the present case. He did not do well in repeating the consecration conditionally during THE SAME MASS, for as the actual matter of sacrifice has already been consecrated this repetition of the consecration was equal to a consecratio sub una specie, which is never permitted, not even if the Viaticum were called for by a dying person. The celebrant should therefore have reserved the ciborium for another Mass, and the faithful should have been directed tocome to Holy Communion upon the following day.

II. On account of its similarity we will quote briefly a second case which, no doubt, has happened to many a priest: A priest orders the sexton, before Mass, to put the ciborium containing the hosts upon the altar, in order to be consecrated. At the commencement of Holy Mass the celebrant places the ciborium upon the corporal, beside the chalice, but during Mass he entirely forgets about it; he does not uncover it at the consecration, hence at the end of Mass he takes it for granted that the ciborium has not been consecrated; he has it carried back into the sacristy, in order to consecrate it the following day.

The solution of this case is plain from our argument in the first case. According to St. Alphonsus (n. 217) it is sententia communis, that the consecration is valid if the ciborium stands upon the corporal even if at the consecration it is entirely overlooked. In reality all the requisites for its validity are present, namely the praesentia physica, and, moreover, the intentio virtualis, which the priest manifests sufficiently by having the ciborium brought to the altar, and by his placing it upon the corporal. There was, of course, an omission of a circumstance prescribed by the rubrics, namely, the ciborium was not uncovered, still the non-observance of this accidental circumstance does not interfere at all with the validity of the consecration; in the first place, moralists admit almost universally that it is not decreed sub gravi to uncover the ciborium and, secondly, even supposed it be an obligatio gravis, its wilful omission therefore a grievous sin, yet this would not prejudice the validity, because the principle non praesumitur sacerdos velle committere grave peccatum, has according to our examination no weight. Hence it follows that in this second case the priest could have distributed these particles to the faithful in Holy Communion, without any doubt or hesitation.


Case LXVII: Marriage by Priest Without Banns and Confession

p. 290Elvira, after a lapse of ten years since her last Confession, appeared in the confessional. In the interval she had been seduced by Alexis, and become a mother, had been civilly married to him, and borne him three children. Both husband and wife are highly esteemed by the community, and no one knows of their merely civil marriage. Father Titus refuses absolution until Elvira shall bring her husband to have their marriage performed by a priest. Next day she appears with Alexis. The priest questions them in regard to possible impediments and finds that there exist none. He can not, however, induce Alexis, who agrees to the church ceremony for Elvira's sake, to go to Confession, he declares that sooner than to do so, he would do without the church ceremony. Thereupon Father Titus decides to make use of his authority to marry persons living in concubinage, without previous publication of banns; he hears Elvira's Confession, gives her absolution and then joins the parties in marriage before two witnesses. Did he do right?

* By A. Lehmkuhl, S.J.

Solution. Titus was quite correct; it would have been wrong to have acted otherwise.

The reasons for this decision are obvious. Of course the pastor is obliged to exclude as far as possible the unworthy from participating in the Sacraments. Matrimony being a Sacrament of the living, requires a state of grace; no one therefore can approach it, without having been previously purified from such grievous sins as he may have committed. Even if this can take place by an act of perfect contrition, yet the pastor ought to insist upon a good Confession, and the priestly absolution before marriage. But in matrimony the priest is not dispenser; he is only an authoritative witness. To prevent its unworthy reception he is under obligation only in so far as his is the duty of direction and furthermore the duty to avoid becoming accessory to sin. This duty is, however, superseded when weighty reasons are opposed to it.

p. 291In our case there are the weightiest reasons why lawful marriage between Alexis and Elvira should take place, especially considering Elvira, who earnestly desires to be reconciled to God and who is anxious to have her relation to Alexis put in proper order. She is for her own sake, and for the sake of her children, entitled to a lawful marriage ceremony; without such she would be compelled to leave Alexis, to throw herself penniless upon the world, and to see her children dishonored; or else she would remain in the near occasion of sinning. If, therefore, Alexis consents to the church ceremony, to make their marriage lawful, but without being reconciled with God, therefore on his part sacrilegious, the pastor, as well as Elvira, has sufficient reason not to refuse on his part the necessary material cooperation; indeed the pastor is bound to lend his priestly assistance in the marriage, if he otherwise fails to find any impediment. This question is treated in a detailed and thorough manner in Lugo's De Sacramentis in Genere, disp. 8 (sect. 13 and 14).


Case LXVIII: The Near Occasion with Relation to Company-Keeping

p. 292Titius, a young single lad, has intimate relations with Ursula, a young unmarried person. He has repeatedly at night visited and sinned with her. There is no prospect of marriage. He has promised his confessor time and again to cease this sinful attachment. Coming to Confession again he tells Father Lucas, his confessor, that he has not sinned with Ursula since his last Confession, although he has several times visited her in her room at night. He gives positive assurance that no further impropriety will take place and asks may he not associate with the person as with a sister?

* By I. J. Braun.

Father Lucas inquires: "Did you not have temptations during those nocturnal visits?" Titius: "I did have very strong temptation, but I would not consent!" Father Lucas: "Is there no possibility of your marrying one another?" Titius replies in the negative, and mentions he does at any rate not care to marry. Father Lucas then directs him to give up the acquaintance with that person, it being the near occasion of sin for Titius as well as for Ursula.

Titius after some argument finally agrees to give up the person, but insists that he must visit her just once more at night in order to take leave of her, and also because he has many things to tell her, and that she has articles belonging to him which he wants to recover. Father Lucas asks: "What good reason is there to visit her only at night-time? Why not by day?" Titius: "It would not do by day, because we should get a bad reputation if seen together. Then, too, I can not arrange matters within the few minutes that I could be with her in day-time." Father Lucas then allows this last visit provided Titius gives his word of honor that this shall be the last visit, that he will make it as brief as possible, and that he will take utmost care not to let anything improper happen. Titius promises all this faithfully and parts with the absolution.

p. 293Quaeritur. 1. Was Father Lucas obliged to demand that Titius give up his relations with this person?




	What is to be held in general of courtships and company-keeping? When are they allowed, when forbidden?






	Was Father Lucas correct to allow to Titius the taking leave of Ursula in her room alone and at night?



Answer, 1. Father Lucas was strictly bound in conscience to forbid to Titius his nocturnal visiting with the person; for what good purpose can there be in a courtship with no prospect of marriage? Even if Titius for a brief period, since his last Confession, has not had improper relations with the person, it is obvious that due to his passionate and sinful affection for the person, he will fall again into sin, and that then the last state will be worse than the first. No one may expose himself voluntarily to the near occasion without necessity or important reasons. The visits at night to the person were in themselves grievously sinful because without necessity and reason.

Courtship and company-keeping can not be condemned at random; young people must have an opportunity to become acquainted before they become linked together for life.

Courtship and company-keeping is, however, permissible only where there is the intention and the possibility of ultimate marriage. Where one or both of these is lacking, such relation must not be tolerated. In other words the one starting or indulging in a courtship must have the will and the ability to marry the courted person.

The so-called company-keeping (amores, procationes) between persons of opposite sex is in itself not immoral, provided that there exists between such amantes a proper and sincere intention, and a not too remote prospect of marrying, and provided further the relation, the vicaria relatio, appears to be free of impropriety, tam peccata carnis, quam occasionem proximam talium peccatorum excludens.

p. 294In fact, in case of contemplated marriage, a previous consociation is judicious, and even necessary, because the young people should get knowledge of each other so as to convince themselves that they can respect and love each other. Gopfert in his Moral Theology writes:

"What is to be thought in general of acquaintanceships, continued association, visits, etc., between young persons of opposite sex? It can not be said that they are in themselves grievously sinful, but as a rule they are hardly anything else but the near occasion of grievous sin. Three conditions may be named under which they may be permitted, namely, that they should be begun for a good purpose, that the intercourse must take place within proper bounds, and that the necessary precautions be employed.




	They must be begun with a good purpose, in other words, with the intention to contract marriage soon, i. e., within a relatively short time, to be determined by reasonable judgment and according to the usage of conscientious persons. Owing to the danger of mixed marriages, inquiries should be made as to whether the other party is of the Catholic faith, and if not the person should be seriously warned against further intercourse and against a marriage promise.






	Intercourse shall take place only within proper bounds, i. e., not too frequent and not too long visits. A greater frequency may be allowed if the wedding is to take place in a short while, say in a month or two; a lesser, the farther off the wedding seems to be. A greater frequency may be tolerated if the young girl is never left alone with the young man, but always under vigilant care; a lesser, when the young people are usually left alone, or when the girl is not under the care of parents or relatives who watch over her.



p. 295


	At these visits the necessary precautions must be taken: The young people must not be in each other's company without the parents' knowledge, and not without their silent or expressed approval; as far as possible not be left alone, and they must fortify themselves against temptation by spiritual means.



Where these three conditions obtain, such relations and courtships are not unlawful, even if a grave danger were present, because they are morally necessary conditions, for to demand that one should marry a comparatively unknown person would be unreasonable, and if one would not admit this reason the confessor would accomplish nothing else than that the young couple would now ex mala fide surely sin. For these reasons such visits may not be forbidden even if the parties fall into sin on account of them. The confessor will in such cases accomplish more, if he seeks by appropriate means to make the occasion a remote one; if he, for instance, advises that they never be left alone, that some one be always present, even if only a little boy or girl; in their presence grievous exterior sins could not (easily) take place; excessive marks of affection will not easily occur; he will counsel them to restrict demonstrations of affection in their frequency, duration and manner. If he does not improve matters then these people may be considered as in occasione proxima moraliter necessaria absente, and relapsing continually into this same sin. It is to be considered which is more promising, to demand that the couple employ other and more effective means or that they omit entirely their visits, marks of affection, etc., and this is to be imposed upon them in Confession.''

Gopfert has gathered in these directions nearly everything of moment that is to be found in the various standard authors about the lawfulness of courtships, etc. Difficult, yet incalculably important for the priest, is the question: When are courtships prohibited:

p. 296Let us quote here, first of all, from the writings of Blessed Leonard of Port Maurice, who teaches on this subject: "It seems that much less severity and more indulgence is indicated in the occasions that are not in esse, as: visits to gambling-houses and places of amusement, of gatherings and inns, love affairs, etc., for according to the instructions of St. Charles, if the penitent promises to give them up, and if this promise comes from the heart, one may give absolution at least twice or three times, but only in the supposition that the confessor perceives such promise proceeds from a sincere and contrite heart. If the penitent has often before promised reform and has not amended his conduct then the saintly archbishop instructs that absolution be refused until the near occasion has been avoided.

Among those occasions that are not in esse, there should be placed in the front ranks, in my opinion, the amorous alliances, which in our days are a stumbling-block for the young. Some are unwilling that there should be such an outcry against this unholy love, because they fear to disseminate wickedness where there is none, or that one might represent as a sin that which in reality is not a sin. They claim that the soul is given thus a false conscience and a false shame, and that it will plunge from sin to sin, at last unavoidably into sacrilege. But alas! the delusion of those perhaps unaware of the true license and wickedness of our days.

I do not deny indeed that it may happen to an imprudent confessor who has asked an innocent girl whether she has a love affair and upon her admission, that he has been too strict with her, without first examining as to the nature of her affection. But this is a very rare case, which strictly speaking does not merit so much consideration. That which causes tears to the servant of God is the spectacle, that in our days depravity has burst its barriers, and overflowed in every direction, sweeping away with it the youth of the tenderest age. Alas, they say in sadness, why censure the few at their excess of zeal, and then be silent, even palliating the forbearance of so many others, who blindly absolve all those enamored who in their love affairs commit sins of all kinds?

p. 297It would be wrong to conclude that to be in love is always a sin, but it would be still worse to suppose that it is always innocent. If one is to judge relatively, and according to the things which generally happen, it would be regarded as an incontestable proposition that love-making as it exists in these days is mostly a near occasion of sin. Would to God that this view was not proved by long and sad experience!

It is true that now and then the love of young persons is innocent in the beginning, but it turns evil as it progresses. They begin looking upon one another with pleasure, and affection turns gradually into passion, and passion plunges them into the abyss without bottom. Now give me your attention and answer me this question: Are we physicians of the soul? And if so, how can we tolerate such a baneful abuse, which infects the world by so many marriages consummated in darkness, with so many murders, with so much debauchery, with hatred, scandal and crimes of all kinds? For this reason there must be among us a firm determination to knit the sacred bond more firmly than ever, and to be uniform in postponing and even in refusing absolution to those who, found guilty, will not promise 'to give up their frivolous love affairs. In order to discover positively whether love affairs are innocent or sinful, one has only to ask questions and small indeed will be the number of those where no disgraceful circumstance insinuated itself on part of either one or other, which renders such an abominable courtship absolutely unlawful. In order, however, that you may have an example before you, that will render you cautious in questioning as well as firm in refusing absolution, when this be necessary, I will here repeat word for word, what the learned and devout Cardinal Pikus of Mirandola, Bishop of Albano, wrote in a pastoral letter which deserves to be read by every confessor: His words are:

p. 298"We exhort all confessors not to absolve those who live in love affairs, if such are grievous and unlawful and if, after a third warning from their confessors, they actually have not reformed. Give them to understand that if they do not amend, they must not expect to be absolved by you, neither can they ask this of any other confessors.

The general cases in which love affairs may be regarded as absolutely unlawful, we now add here briefly, and for good reasons in Latin, so that on this point, as it should be in all others, your proceeding may be uniform.

I. Whenever it is carried on in such a way, even between persons of equal condition and for the sake of marriage, that kisses, touches, embraces, lingering delights, or the danger of falling into any grave sin intervene.

II. When it takes place between those who are of unequal condition, because of scandal and the danger of sinning mortally.

III. If it takes place with those with whom marriage cannot be contracted, such as married persons, cloistered religious, and those constituted in sacred orders, both because such love cannot be made honorable by the end of marriage and because scandal and the danger of falling into mortal faults intervene.

IV. If it takes place in church, both because of irreverence and because of the danger of hearing Mass without due attention, and also because of scandal.

V. If there is a command of the father or mother or guardian reasonably prohibiting such love, because even if the other circumstances are honorable, children of a household and wards are bound in a grave matter, as this undoubtedly is, to obey parents or guardians under pain of mortal sin.

p. 299VI. When it is carried on secretly and in concealment, both because the person is exposed to grave dangers and the proximate occasion of sinning gravely, and because when it is so carried on it is regularly done against the will of parents or guardians, whom children and wards ought to obey.

VII. If it takes place at night, because of scandal and the danger of sinning, etc.

VIII. If it takes place under the pretext of honorable recreation and relaxing the mind, because the danger and proximate occasion of falling always press because of the long delay, during which there are conversations, mutual looks, declarations of love, etc.

IX. If it takes place in such a manner that of itself it involves the proximate danger of kisses, touches, etc., even if from another standpoint that love were lawfully practiced because it is between unmarried persons and for the sake of marriage; if, for example, the lover is admitted into the home or comes so near that everyone sees that there is a proximate occasion of touches, etc.

X. If the male or female lover notices that the partner in love is gravely tempted, or that one urges the other by shameful words or in some other way toward dishonorable things, etc., even if the other partner is not tempted at all and feels no inclination to sin; in that case that love will be unlawful for both because of the proximate danger of delight and active scandal in one, and passive scandal in the other, in which charity toward one’s neighbor will be gravely injured.

XI. Finally, speaking universally, whenever because of the love affair the male or female lover frequently falls into some grave evil, then the love takes on the character of a proximate occasion of evil and is altogether unlawful.

All these instances should be well considered and penitents who are dominated by the passions should be carefully questioned, using due precaution; then I should like to ask whether the above-mentioned proposition is not incontestable, namely, that the love affairs in our day are, for the greater part, the near occasion of sin. And if this is so, how should not that penitent be warned who has been frequently exhorted and yet will not amend; who perhaps even quarrels with the confessor and expects to compel absolution from him?

p. 300I summon before God's tribunal all those confessors who seek renown from dangerous complaisance by absolving all without reflection! They are the ruin of youth, indeed, of the world, for a badly brought-up youth is the formation of all evils and of all family disorders." (Instructions for Confessors by L. of P. Maurizio.)

Any one with experience in the confessional knows how true and important these words of Blessed Leonard are for every confessor.

Gopfert in the book quoted above, writes briefly and admirably about this kind of love affairs as follows: When the parties in question do not intend marriage, or if they, on account of circumstances, will never be able to get married, or if only after a long time (this must be left to the prudent judgment of the confessor), then the keeping of such company is occasio proxima voluntaria absens (non in esse~) and if the parties have been warned a few times by their confessors, without result, then they are not to be absolved until they obey. This is to be enforced so much more strictly if they have been sinning grievously one with another, or if their conduct has given scandal. In this regard the parents, too, especially the mothers, should be earnestly exhorted in Confession, so that they will not permit their daughters to be absent from the house at evening and night, to associate with young fellows, in which case sin is often not far off. This strict proceeding is all the more necessary if such acquaintances were already begun with no good intentions. It is sinful to accept presents, given with the purpose to start an illicit love affair, even if the recipient fosters no wrong intention, unless explicit protest is made against any bad purpose, for by accepting the present an impure hope is created in the giver, which imperils the receiver. Indeed, such persons should be induced, in order to avoid all danger for the future, either to return the presents thus received, to destroy them, or to distribute them among the poor (Reuter, Neoconf. n. 113; Lehmkuhl I. 645; S. Alf. I. 6 n. 854).

p. 301Ad 2. (After the above discussion the solving of the second question is not difficult.) Was Father Lucas correct in allowing Titius to go and take leave of Ursula, in her room alone and at night? We have learned that Titius declares himself willing to give up his sinful relations on the condition that he may go and say goodbye. He gives as reason that he has much to discuss with her and that he must recover some articles of his. He chooses the night-time that people shall not talk about him. None of these reasons are valid, because whatever he has to tell her he can do by writing, and the articles belonging to him can be sent to him either through the mail, or by some trustworthy person. Why should there be a leave-taking, when there must never be another meeting between them? When saying goodbye people are likely to become wrought up. The passion, strong enough to have caused them to sin, would be powerfully aroused, and instead of a parting there may very likely be the beginning of a new life of sin; at the very least there would be grievous sinning more than probable, and this would be favored by the time, the place, and the circumstances (solus cum sola ultimo). It would really be a miracle if no sin would be committed. God protects only those who venture into danger through necessity. Titius is frail. He has been unsuccessful in combating temptations. Will he not almost certainly be overcome again? Will the tempter or temptress not whisper to him, Just once more, it is the last time! Consequently Father L.ucas had no right to allow Titius this nocturnal farewell visit.

p. 302In conclusion let us say that it may puzzle some why such a delicate subject was chosen by us for discussion. It was done, because so many confessors are on this point guided by an incomprehensible laxity, they absolve everything that comes their way. The priest at his ordination receives not only the power to remit sins, but to retain them likewise. When a confessor, however, quoad sextum, cherishes the axiom: "These are sins of weakness, they can not be helped. It always has been, and always will be so," we will answer, To be sure the individual is powerless to turn this turbid tide, but if all work together this tide will be kept within bounds so that it may not overflow and cause disaster. After all, where must the responsibility for the shocking increase in frivolity among our people be placed if not on the laxness of confessors? Would that all confessors acted according to the principles of Blessed Leonard of Port Maurice, written down in his admirable "Instructions for Confessors."

The souls who through the fault of lax confessors lived on for years in the gravest sins, who died in them and went to perdition, will cry to God for vengeance. Let us apply fire and iron there, as Blessed Leonard advises, where on the above point gentle advice and earnest exhortations are fruitless. Only by concerted action of our confessors can the trend of immorality of our time be successfully. checked, at least among our own people.


Case LXIX: Outside Confessor: a Case from the Law of Regulars

p. 303


Applied correction from Woywod's opening insert: CASE LXIX is solved with certainty by Canon 519 of the Code. It states: "If a religious even of an exempt Order for the sake of peace of conscience makes his confession to a priest approved by the bishop of the diocese where the confession is made, though such priest be not appointed by the superior of the Order for the confessions of the religious, the confession is valid and licit. All contrary privileges of Orders are hereby revoked."



Father F., a religious, has had the misfortune to fall grievously, and the sin committed is, moreover, a reserved one in his Order. He is greatly ashamed of it, and can not get himself to confess his sin either to his ordinary confessor, or to any other in the Order, although according to the constitution of the Order, he is bound to do so. He finally goes to a certain secular priest in whom he has special confidence on account of his venerable age, and is absolved. Subsequently, however, he is frequently troubled with scruples about the validity of his Confession to the secular confessor.

Questions: 1. Are there cases in which a religious may confess to a priest not of his own Order?




	If so, can such confessor absolve in a case reserved by the Order?






	Are the doubts of Father F. well founded or not?



Ad i. Although according to the papal constitution the (exempt) regulars in general may only confess to their superiors, or to those priests of the Order authorized by them, still there are cases in which a religious may make his Confession to an outside priest, a regular of another Order or a secular priest. Apart from a special privilege, which may be given to members of an Order to confess outside the monastery, even to a secular, there is a distinct instance given in the decree of Clement IV, Virtute conspicuos, and in a later almost identical decree of Boniface VIII, which allows a regular in some cases to seek a confessor outside, namely in necessitate articulo. Now what is meant by necessitatis articulo?

Piatus Mont. briefly answers this question as follows: Some require for this an extreme necessity, such as the moment of death. Others add to this case the case of prolonged residence among unbelievers, where there are no other brethren of our Order. Others, finally, extend this case to the necessity of avoiding scandal, or of preventing the penitent’s spiritual ruin, or of providing for his salvation. ( Praelectiones Juris Regularis, ed. II. tom. I. p. IV. c. I, a. 2, qu. 1.)

p. 304A religious away from his monastery ex causa rationabili et cum licentia Praelati, or on a journey, may, in the event of not finding a suitable religious, go to Confession to any non-regular. Whether in such case the confessor thus chosen must be approved or not, is a mooted question. Authorities, such as Saint Alphonsus (l. VI. n. 575), Lehmkuhl (tom. II. n. 394), Ballerini and others, deny this, while Piatus for important reasons advocates the approbation, by remarking in his Praelectiones J. R. (pag. 416, qu. 12): Others, however,... require that the priest chosen be approved. For jurisdiction in this case is conferred upon the confessor neither by the regular prelate nor by the Roman Pontiff. Not by the regular prelate, since a regular superior cannot, even within the Order, appoint anyone unless he is suitable and has been found such by examination. Nor by the Supreme Pontiff, because in privileges the Roman Pontiffs always require that a suitable confessor be chosen. Now no one can be considered suitable unless he has been approved by his superior, and quotes further proof of his contention, especially a decision of the S. Congr. Episc. et Regularium, according to which the religious of an Order are allowed, by consent of their superiors, to confess to a "sacerdos extraneus" “provided that he has been approved by the Bishop,” if the constitution and statutes of the Order do not oppose it. Our canonist will have this applied to secular confessors, while according to the sententia communissima for a regular confessor approbation of his own superior should suffice (Op. cit. pag. 417 qu. 13). How does this concern our unfortunate Father F.? Was he privileged, although not away from the monastery, and in spite of a copia confessarii, to go to a confessarius extraneus without fearing that such Confession would be invalid? We believe we can answer this in the affirmative for the following reasons: Let us place ourselves in the position of Father F. He has committed so grievous an offense that for very shame he can not make up his mind to reveal his sin to a confessor who is his colleague, whom he must often meet, with whom he daily associates. Although P. Albertus a Bulsano O. C. teaches in his "Expositio Regulae F. F. Minorem" (ed. nov. pag. 385): Care must be taken that no one go out fraudulently to wash away before another Confessor sins which he blushes to confess to a Confessor of his own order; for, according to the common maxim, fraud and deceit ought to protect no one*, yet we must well discriminate here between the shame that is naturally allied to the confession of a simple peccatum grave, and which does by no means of itself justify a religious in seeking, against the papal regulations and the constitution of his Order, an outside confessor, and the mortification that a peccatum, unusual for the standing of the penitent, especially in a certain materia, brings with it, and which in a religious may be so great, that it would be asking of him something akin to heroism, to confess such case, under conditions which according to the rules of his Order are joined to an acknowledgment of such character.

* “He, however, who will shortly undertake a journey for the sake of preaching or some other business may wait so as to make his confession before an outsider.”—(Piatus, op. cit. pag. 419, qu. 15.)

This would, of course, correspond well to the humility of which every religious should be possessed and would also conform to the saying of St. Augustine: "If not ashamed to commit the sin, then be not ashamed to confess it!" All this is very proper and true. But if, nevertheless, our religious can not bring himself to confess his sin to his proper confessor, what then? Is there really no expedient that permits him to take refuge with a confessor outside of his Order?

p. 306Perhaps there is a way out of the difficulty and we believe we have actually found it in the cases previously cited by the canonist as articulus necessitatis, among which there is denoted: the necessitas impediendi ruinam poenitentis spiritualem vel consulendi ejusdem saluti. Father F., as already stated, could not get himself to confess his sin to a Poenitentiarius of his Order. The danger to his soul's salvation in this condition is incalculable, even aside from the sacrilege of which he may become guilty, if he remains much longer in this sad state. It is not necessary to prove further that the articulus necessitatis, in the decree of Boniface VIII, may without question be applied to this case of our religious.

Moreover, what else is the papal regulation and the constitution of the Order, which place our Father F. in such difficulties, but a lex humana? It is, however, a well-known and universally accepted principle, that the obligation of such a law, at least when it is affirmative, in general ceases in case of a grave incommodum, or damnum, i. e., damni gravis periculum. (Lehmk. Theol. Mor. I. n. 155.) Inasmuch as our case deals with a damnum spirituale, this principle governs all the more.

It is to be considered, too, that the actual aim of this papal regulation and constitution of the Order, is the bonum of the Order, as also that of the individual member. A confessarius extraneus is not so well qualified to be teacher, judge and corrector, as the religious confessor himself who possesses the necessary knowledge of the rules, constitutions and obligations of the Order, which the former has not, at least not so thoroughly as the latter. Now as Father F. in his present sad state, had most need of just such a confessor, the above regulation would really serve his bonum. But as it is impossible for him to resolve to obey the same, for the reasons stated, then hie et nunc this rule is no longer for him a bonum but rather a periculum gravis damni and an offendiculum salutis, which is certainly very far from the intention of the law-givers. The finis or causa motiva, of this regulation, so salutary in itself for the religious, is therefore removed in the case before us, and for this reason, at least in hoc casu, the legal principle may be applied: Cessante legis ratione cessat quoque ejus dispositio. In other words: Father F. could, on this principle and for the stated reasons, confidently seek a priest outside his Order, at least in this case, to reveal the sad state of his conscience. But now arises the question: Did he require the permission of his superior to this end?

p. 307In general a regular does not require the special permission of his superior to confess to a priest not belonging to his, or to any Order, except this is expressly provided by the constitution, or statutes, of the Order, as of course in all cases concerning Confession of regulars, in or outside the order, not only the papal regulations, but also the constitution or statutes of the Order must be considered if the regular does not wish to run the danger of confessing invalidly. Generally the silent permission conveyed in the concession for a stay outside the monastery is sufficient. A mere licentia praesumpta however as advocated for instance by Bonagratia ("Morales Commentarii," pag. 381), does not seem quite admissible, as from such a laxness in the observance of the strict papal regulation that the regular should only confess to a regular* may easily result.

* It is, of course, another matter, if a religious dwells away from the Monastery. In such a case he may on the strength of this dispensation, confess to a non-regular, and for this the sola devotio suffices according to the almost universal practice of our times, always provided that no restrictions are made by the constitution of the Order or the Superior.

p. 308In the case before us our religious is privileged by the decrees of Clement IV, and of Boniface VIII, to confess to a sacerdos extraneus, as he finds himself in necessitatis articulo, and this undoubtedly in the sense of the stated decrees. Whether, however, in some way or other a permission on the part of the superior should be required, we shall not decide. In praxi we should advise Father F., in order to be quite sure about the confession, to seek first the permission of his superior. A prudent and sensible superior will, at least, for single cases, grant such permission willingly and promptly, without going into the matter more closely. Should he, however, cause the petitioner undue difficulties in regard to this permission or if the obtaining of the permission is so obnoxious for the religious that it must be regarded, according to moral principles, as really causing him an incommodum grave, then he would be justified even without the expressed approval of his superior, to betake himself to a confessor outside the Order ex jure divino, by virtue of which every Christian is enjoined to confess mortal sins before receiving the Holy Eucharist, or before celebrating Holy Mass. (Conc. Trid. Sess. XIII, c. 7 et can. XI, De SS. Eucharistiae Sacramento.) In such case this special confessor would have jurisdiction from the Popes or the supreme superiors of religious, they having declared that every religious in necessitatis casu may be absolved by an outside priest.* Ad 2. Since the facultas a reservatis Ordinis absolvendi is possessed only by the superiors, and the Poenitentiarii authorized by them, it is evident that a confessor not belonging to the Order can not absolve from the same, unless he has previously received the necessary delegation. The latter, however, need only be a silent one, and is already included in the permission to confess to a Confessarius extraneus, ex justa et rationabili causa, and the latter can either directly or indirectly absolve from the reserved offenses according as (here again) the constitution or the custom of the Order, or the special regulations of the superior permit. How does this apply to our case? Father F. has rendered himself guilty not only of grievous sin, but of a sin reserved in his Order. Could the secular priest to whom he went to Confession absolve him also from this reserved case? After all that has been said upon this subject the answer to this question can not be doubtful. This confessor could, no doubt, absolve the penitent religious, and that directly if he has asked his superior's permission for this Confession, even if the constitution of the Order to which the regular belongs should not permit such absolution, and this holds good without doubt likewise if the religious should not have obtained an expressa superioris licentia, because it would have been for him a too difficult incommodum. The power to absolve directly from the Order's reserved case would in this case, just as in the other, be delegated to the Confessarius extraneus a Summo Pontifice as the supremus Superior Ordinis, as one could not reasonably suppose that the facultas ab Ordinis reservatis absolvendi remains reserved for the superiors and the Poenitentiarii Ordinis even then if the reservation quoad Poenitentem not only not attains its good and salutary aim, but rather is for him in destructionem or in periculum gravis damni, as the case is here, if it is made impossible for our unfortunate religious to confess his peccatum reservatum anywhere else except in the monastery. Our Father F., so as to be quite certain about the absolution a reservato, should, however, go to an approved priest. The reason for this has already been explained in our discussion ad 1. That the penitent should draw the confessor's attention to the circumstance of the reservation need not be further explained.

* Piatus defends this view, at least in the case when a religious, in casu necessitatis, is by his Superior, without sufficient reason, refused permission to confess extra Ordinem. This view is no doubt proper, also when a regular goes to a confessarius extraneus without the approval of his Superior, because to obtain such would be such a grave incommodum for him, that according to moral principles he could not be obliged to do so, or because the Superior himself joined to his permission such burdensome conditions (as for instance, requiring the petitioner to state the exact reason for the request which would amount to a confession outside the confession) so that in the end the religious would have to confess outside, without permission of his Superior.

p. 310Ad 3. Our argument has already answered this question. Father F. need not trouble himself and he may say Holy Mass without fear or doubt about the validity of the absolution.


Case LXX: An Invalid Absolution

p. 311Mr. N. was dangerously sick; he would not listen to admonitions to make his peace with God, and refused to see the priest. N.'s wife and the priest frequently took counsel together as to how it would be possible to bring about N.'s reconciliation with God, even in spite of his resistance. Finally the pastor resolved upon the following proceeding: He secretly took up his position in an adjoining room, only a few feet, therefore, from the patient's bed—then the wife went to the sick man, purposely leaving the door ajar, so that the priest in the front room could hear and understand everything, whereupon she started an intimate conversation with her husband, apparently with the purpose of entertaining the patient, but in reality to draw from him an open acknowledgment of his sins, and to incite in him sincere contrition. Being a clever woman she began by speaking of one subject or another, then in particular about how good he had been to her in every respect; then about the religious practices in which for a long time he had joined her; of course there had been, too, some dark hours, as for instance, the discord which had been caused some years ago in puncto religionis; his constant neglect of this and that duty; then in order to obtain a "confession of sins," after this "examination of conscience," she asked gently whether he remembered so and so, whereupon naturally the answer was a long-drawn "Yes, that is right," or, "I must admit that," etc. Then she told the sick man how painful all this had been and still was for her, all the more so, as she could not banish the awful thought and harrowing fear, that he, her well-beloved husband, would lose heaven and go to eternal perdition on account of these sins, and that an awful fate would await him after death unless he was heartily sorry for them. By these and similar representations the good wife endeavored to awaken sincere contrition in the sick man, but she never said a word about the reception of the Sacrament of Penance, so as not to counteract the good disposition of her husband by arousing in him anew his antipathy against the religious act. The priest, who had heard and understood everything distinctly, believed that he might under the circumstances be satisfied with this confessio dolorosa, and gave priestly absolution to the sick man unobserved and unknown by the latter. The priest confidently hoped in this manner to have saved the sick man's soul. The question is asked whether this absolution was valid or not? To this we must answer a decided No, for the reason that the penitent did not have the necessary intention to Sacramental absolution, and because the materia proxima Sacramenti was altogether absent.

* By P. N. Katzemich, D.D.

p. 312


	The absolution in question is invalid because the penitent did not have the necessary intention to receive the Sacrament.



God gave to man reason and free will, and willed that no adult, i. e., no one who has attained the use of these faculties, should be saved without personal co-operation. Man, accordingly, must cooperate with grace, he must will to be saved, he must agree to it, and intend it. If sanctifying grace is to be imparted to him, through the administration of any of the Sacraments, he must agree to receive this Sacrament, he must will to receive it, he must have the intentio suscipiendi Sacramentum. This intention, it is true, may be of different kinds, it may be actual, habitual or virtual, and either be had explicite or implicite; but one of these kinds of intention must be present, just which one is immaterial, for the validity of the Sacrament.

Our patient had had none of these kinds of intention; we are even aware that he had declared a positive aversion for, and actual opposition to, the reception of the Sacrament of Penance. The peculiar examination of conscience and the resulting Confession were not calculated to produce a change of mind, and the contrition which his better half endeavored to awaken in him was rather doubtful; in fact, under the circumstances, we can hardly suppose or admit of its presence; otherwise the immediate result would have been the desire for a priest, and for the reception of the Sacrament of Penance. At all events the contrition was not such as to offset the deeply inrooted aversion, and therewith fades away the most important ray of hope for reconciliation with heaven of the sick man. The absolution therefore even if given "sacramentally," was totally inefficient and invalid, on account of the intentio suscipiendi being absent.

p. 313


	The absolution was invalid, because the materia proxima Sacramenti was completely lacking. By the materia proxima we mean the materia which was prescribed by the Council of Trent (Sess. XIV, Cap. Ill) in the following manner: The acts of the penitent himself, namely contrition, confession, and satisfaction, are, as it were, the matter of this Sacrament (of Penance). Whether these actus poenitentis are to be understood as materia proxima intrinseca seu ex qua or merely as an extrinseca seu circa quam; in other words, whether they belong to the essence of the Sacrament, or are merely a conditio sine qua non, that we may leave here undecided; it only concerns us that in our case this materia was simply not present.



Apart from the very doubtful integritas materialis, necessary without question, there was really no confessio, properly speaking; for it can not be said that the patient made a sacramental confession of sin, i. e., that he accused himself to a prescribed confessor of all grievous sins committed in order to receive priestly absolution; he had no idea of the priest's secret presence, nothing was further from his thoughts than to confess and be absolved, and he resisted stubbornly the sacramental Confession. No doubt whatever can prevail upon that score that the patient made no confessio; he lacked therefore a most important part of the essential matter, or, at least, the indispensable conditio sine qua non; hence the absolution could not possibly take direct effect and the validity of the same can not be thought of.

p. 314Furthermore, there was lacking also the satisfactio sacramentalis; it was certainly not present in re: the confessor could not properly impose such because no confessio had taken place, and had the patient upon himself imposed a penance, it would not have been a sacramental penance. The satisfactio in voto presupposes a real and sufficient contrition and must de jure at least virtually manifest itself to the confessor; otherwise it would not be materia or pars materiae. Even if we could presume true contrition in our patient, the same did not de jure manifest itself to the confessor, and neither consequently a satisfactio in voto, even if present. There was, therefore no confessio nor satisfactio.

The third part of the materia proxima is the true contrition which must also de jure be manifest to the confessor. It is not impossible, although highly improbable, that the sick man, in consequence of his wife's representations, attained a true contrition, and hence sufficiently disposed in regard to sanctifying grace, but undoubtedly he was not possessed of that particular contrition required for the materia proxima Sacramenti. As materia, or pars materiae, the contrition must absolutely manifest itself exteriorly, of course not in se—for that is impossible—but in alio, i. e. in actu et per actum confessionis. As the patient made no confessio, his contrition, even if present as sufficiens dispositio ad justificationem ex opere operato, could not possibly manifest itself to the confessor and for that reason could not serve as materia, or pars materiae. Thus there are wanting in our patient all the actus poenitentis, the contritio, the confessio, and the satisfactio; in short, all of the materia proxima Sacramenti, which according to the interpretation of the Scotists is the indispensable "conditio sine qua non", and according to the interpretation of the far more numerous body of other theologians a "pars essentialis ipsius Sacramenti."

p. 315The validity of the absolution in question is, therefore£ to be absolutely denied.


Case LXXI: Prevention of Offspring

p. 316This unnatural sin which so greatly desecrates the sacredness of wedlock, unfortunately is becoming more frequent, and is propagating itself by word and print even among those circles where hitherto these vices were unknown. Hence the necessity of discussing this matter. We desire to restrict ourselves to a brief statement of principles without going into the matter too closely.

* By W. Stentrup, S.J.




	All moralists are unanimous in condemning this sin as one of the most grievous which can be committed in married life; and this applies to every attempt to prevent conception in the cohabitation, be it with or without the use of contrivances. There is the difference to be kept in mind that in the first instance the wife after earnest remonstrance with the husband suppositis supponendis may be permissive; in the second instance, with contrivances, this is forbidden absolutely. The use of contrivances rendering any conceptio impossible causes the act to be unlawful from the beginning, and therefore intrinsecus malus. Co-operation with the same, even if only material, is so intimately allied and so necessary to the sinful act, that it can never be permitted, except in the most extreme case, as some theologians even allow the maiden in the extreme case to escape by purely passive sufferance a threatened death. When, therefore, the Roman Penitentiary decided that a wife be allowed for weighty reasons, and after previous exhortation of the husband, to render the conjugal duty under such conditions, it is always to be understood only in the first sense, as then the act in the beginning is legitimate and becomes an abuse of marriage only through the husband's fault. Indeed, for important reasons, under the same conditions the wife may even claim her conjugal rights; her right is incontestable, and with regard to her husband's sin she remains disapproving and purely permissive.



p. 317


	We shall now view the matter in its direct relation to the confessor. There are these three possibilities:



(a) A penitent either does not mention the sin at all, or (b) he inquires about its nature and gravity, or (c) he confesses the same as a grievous sin.

(a) If the penitent says nothing in regard to this sin and the confessor has no reason to suspect it, he must not put any questions. If, however, he has reason to believe the penitent enmeshed in this sin, and at that without bona fides, it is evident that he is bound in conscience to clear up the case by prudent questioning; otherwise he would seriously fail in his office as judge in the tribunal of Penance. Should he, however, judge the penitent to be in bona fide, then the answer of the Sacred Penitentiary of the 10th of March, 1886, may serve as his guide. The question in this instance was asked in order to remove a doubt remaining after a previous answer, and to bring about among confessors a uniformity of procedure. The question was originally put as follows: When there is a well-founded suspicion that a penitent who says absolutely nothing about onanism is addicted to this crime, may the confessor refrain from prudent and discreet questioning because he foresees that many will be disturbed in their good faith and that many will abandon the Sacraments? Or is the confessor not rather bound to question prudently and discreetly? The Sacred Penitentiary, considering that the unspeakable vice in question has become widespread, judged that the proposed doubts should be answered, as it answers: As a rule, negatively to the first part; affirmatively to the second part.

The Sacred Penitentiary prescribes therewith plainly the proper procedure, and states the reason: considering that the unspeakable vice has become widespread.

p. 318But we must not overlook the word "regulariter." Ordinarily we must follow the given instructions; an exception is however not excluded, and is really bona fides present, if the warning promises no result and if the omission of the warning is not likely to have evil consequences, then there applies to this matter what moralists teach in relation to other matters.

(b) If the confessor is consulted about the sin and about its gravity he must give a truthful and clear answer, otherwise he will become accessory to another's sin.

(c) What if the sin is properly confessed? In this connection the following case is brought to our attention: A woman has confessed this sin and to the remonstrance of the confessor she replies: "My husband and I confessed the sin to a missionary and he said nothing about it. My husband's regular confessor likewise never said anything about it, hence we concluded that the matter was not so very serious " What is to be said about the action of these confessors?

In answering this question we return to the above-mentioned reply of the Penitentiary. The matter was again submitted in the following form:

Whether a confessor who learns, either from a spontaneous confession or from prudent questioning, that the penitent is an onanist is bound to admonish him about the gravity of this sin just as about other mortal sins, and, as the Roman Ritual says, to reprove him with paternal charity and to impart absolution only when it is established by sufficient signs that he is sorry for the past and has the purpose of no longer acting onanistically. The answer is: Affirmative, according to the teachings of approved authors.

Our authorities, it is true, do not demand that the confessor must exhort the penitent in the case of each individual sin properly confessed, and that He assure himself expressly about contrition and resolution in the case of each of them; but they do demand unanimously the truly probable (morally certain) determination of the penitent's disposition. For this reason they require a special treatment of habitual sinners and of relapsers. If in our matter the penitent belongs to one of these classes, which is generally the case, then the confessor must satisfy himself concerning contrition and resolutions in regard to this particular offense. We will not deny that there may be individual cases, in which the confessor is morally certain as to the disposition of the penitent, and fears by citing this special sin, not fully realized by the penitent to be a grievous sin, to shake his good resolution present, and make it doubtful. Prudence will then counsel him to avoid the temptation which a specification of this sin would be for the frail sinner. As a matter of course the penitent must by no means be given the false impression, through the confessor, that his action be no sin, or not a grievous sin.

It often seems to us that if we would take a firmer stand for the law of God, with more confidence and greater apostolic candor, it would be also of great benefit in this matter. Of course we must not impose what is not an actual obligation; but, in an evident violation of the divine commandments, to beat about the bush will give the impression as if it were man's law and not God's law, which paralyzes the authority of God's representatives, and disturbs in the penitent the supernatural idea.

Unfortunately physicians only too often are our opponents in this matter, and by their professional advice they make things exceedingly difficult for us. Then let us tell the penitent: "It is God's commandment; the observing of the same in this case may be hard and a great sacrifice, but God promises grace and heaven 'to those who obey.' " In short: Suaviter in modo, fortiter in re.


Case LXXII: A Sick Person Converted Through Hypnotic Suggestion

p. 320In the hospital at X. there was a very sick man, whom the physicians had given up. According to their diagnosis, he had at most only two more days to live. The graveness of the situation had been explained to the patient, but in spite of all the hospital chaplain found himself unable to induce the patient to receive the last Sacraments. He was stubborn and there was no use arguing. The zealous chaplain had just left the room after another vain attempt, made in the presence of the two attending physicians, to convert the unfortunate man. One of the physicians was a clever hypnotist, and had already alleviated our patient's suffering many times by hypnosis. He had just been about to put the patient once more in hypnotic sleep when the chaplain came. Hardly had the latter left the room when the physician approached the sick man's bed and put him gently to sleep. When, however, hypnosis had entered the physician suggested to the sick man, after some soothing thoughts, the firm determination in five minutes after his awakening to have the chaplain called and to receive the last Sacraments, with a sincere and contrite heart. The doctor hastened the procedure and after hardly two minutes he caused the patient to awaken. As usual after a hypnotic sleep, the latter expressed his gratification at the relief from his pains. But not only that. Exactly five minutes after waking he glanced around the room looking for the chaplain, and had him sent for. The latter responded, and the patient asked to receive the last Sacraments. The surprise and inward joy of the good priest may be imagined. Without any trouble the priest attended to the man, and by the following morning the latter had journeyed into eternity. What are we to think of this strange conversion? In other words: (1) Did the patient receive the last Sacraments validly? (2) Would the priest have been allowed to administer the Sacraments, if he had been told of the hypnotic character of the process of conversion? (3) Was the physician allowed to hypnotize the sick man and (4) was it proper to suggest the idea of conversion? We will answer these four questions one by one.

* By P. N. Katzemich, D.D.

p. 321


	Did the patient receive the last Sacraments validly, i. e., with profit?



Unfortunately we can not answer this important question unqualifiedly in the affirmative. The objective fact is not clear enough. The chaplain had no idea of the hypnotism that had taken place, nor of the hypnotic suggestion of conversion; he therefore regarded the sick man's conversion as genuine, without examining further into the matter. The physician, however, believed that his suggestion had succeeded; he was pleased to have rendered the patient a good service in this manner, and to have enriched the science of hypnosis by an interesting experiment. He gave no thought to the question of validity of the Sacraments so received. The thought that the attitude of the patient might perhaps be independent of the suggestion of conversion did not enter his mind. Thus it happened that he, neither, examined more closely into the real facts. The sick man, feeble and exhausted, said no more about his "conversion." Had he been asked in his normal condition whether he had become converted and why, or how he came to think of sending for the chaplain, and receiving the last Sacraments, then the true condition of affairs would certainly, or at least in all probability, have been ascertained.

As the case is, there is nothing left for us but to reckon with probabilities, and to say that the patient probably, most probably, indeed, received the last Sacraments validly, that is to say with profit.

p. 322First of all, the suddenness and unexpectedness of the conversion must not be allowed to startle us. A man may be a hardened sinner and reject all priestly assistance, and nevertheless become all at once a ready penitent. God has in His power also the heart of the perverse man, and knows how to lead and stir it in such manner, that against all human expectations, it heeds the divine call to grace, and instantly forsakes the path of sin. Examples of this kind are offered us in the repentant thief upon the cross, St. Paul the apostle, and many other saints.

Against this there arises the justifiable doubt of the validity of the Sacraments as soon as we bring the sudden and unexpected conversion in connection with the preceding hypnotic state and the suggestion "to send for the chaplain five minutes after awakening, and to receive the Sacraments."

It is well-known that hypnotism transports the subject into an irresponsible state of mind; the same holds good for the so-called post-hypnotic hallucinations, i. e., for that state in which the hypnotized person at a fixed time acts upon a suggestion received during the hypnotic state. The physician, on his part, had done everything to produce just such post-hypnotic state, and it looks very much as if with success.

There arises consequently, the question whether the patient in casu was of sane mind or not when receiving the Sacraments. If he was, then he received the holy Sacraments validly, and with profit; if he was not, then his conversion was an unconscious exterior act, and an unwilling one, an actus hominis, the value of which can not be thought of. It is not impossible that through hypnotic suggestion a man may be brought even against his will to send for a priest, to request of him the last Sacraments and exteriorly to do everything that the idea suggests virtually and formally. In our patient it is of course remarkable and strange that his actions after the hypnotic sleep corresponded so exactly to the hypnotic suggestion; exactly five minutes after awakening from the hypnotism he caused the chaplain to be called and asked him for the Sacraments. Moreover, it is apparent that the suggested alleviation of pain was really accomplished, for the patient spoke of an alleviation that had taken place. The physician, however, had suggested both, the idea of alleviation and the one of conversion at one and the same time, so that the accomplishment of the one leads us to infer the attainment of the other. Furthermore, as at short terms even apathetic suggestions succeed, as experience proves, and in our case the time was only five minutes, the suggestion of conversion may actually have been considered a success. Besides, the diametrically opposed behavior within a few minutes of the patient in regard to one and the same idea is most plausibly explained by regarding his first attitude as the conscious one; the second, on the contrary, as unconscious, therefore an involuntary and irresponsible one. These are the chief arguments that can be advanced for the patient's unsound state of mind. They are not irrefutable, although we can not deny to them some probability. Let us place against these arguments the evidence that would point to a normal state of mind. First of all, it is very doubtful, and not very probable, that the suggestion of the idea of conversion actually succeeded. It is a fact vouched for by medical science, that a great number even of such subjects as are particularly good "media" are far from being susceptible to all sorts of hypnotic suggestions; for the most part they respond only to sympathetic ideas, i. e., such are agreeable to their tastes, to their sense of honor, to their conscience, or their temperament. The idea of conversion was extremely distasteful to our patient; he had obstinately resisted it all the time up to about seven minutes ago; he detested it, and would go to perdition rather than subject to it. We may, therefore, suppose that he had not received it at all. The speedy and superficial manner of the suggestion gives support to this argument. Experience teaches that the hypnotist must usually suggest an obnoxious idea repeatedly in order that it may be entertained, two, three, four times; indeed there have been instances where it was necessary to repeat fifty and sixty times before it succeeded. With our patient there was no repetition nor an attempt at special emphasis. Again, there appear as a rule more or less violent signs of reluctance as a result of distasteful suggestion; the subject resists, and struggles against it by word and demeanor, and if the suggestion is further urged, the subject not infrequently falls into fits. There was not the slightest excitement apparent in our patient. He offered no objection, he showed no displeasure. Hence it appears that he remained unresponsive to the idea of conversion, and that he was in no wise moved by it.

p. 323The suggestion as such seemed, therefore, unsuccessful; therewith, too, the injurious influence of the suggestion upon the mind was removed, or rather was not present.

Another reason for assuming a normal mind is found in the fact, that the compliance with a successful suggestion is completely prevented by a contrary psycho-physiological nature of the subject. The received suggestion operates adequately only when its original relation to the nervous system remains unchanged. With our patient, not even the reception of the suggestion as such can be shown with certainty; still less its efficaciousness.

On the other hand, however, the approach of death was probably not without a special influence upon the nervous system and ideas of the patient; so that a complete failure of the suggestion may well be supposed. In that case the patient's state of mind was, of course, not at all influenced by the idea suggested.

p. 325The efficacy of the simultaneously suggested alleviation of pain does not prove a great deal; it is not even certain that this alleviation was actually to be ascribed to the suggestion; many sick persons feel stronger and better just before death without any suggestion whatsoever. Furthermore, the idea of alleviation is distinctly different from the idea of conversion, and stands in an opposite relation to the patient; he cherishes the one idea, and hates the other; from the success and efficacy of the one does not at all follow the efficacy of the other. The experience of hypnotists confirms this.

Finally, we must remember that hypnotic, or post-hypnotic, hallucinations do not always preclude a conscious state of mind. Even in natural sleep we make a distinction between light and sound sleep, and only in the latter the conscious state of the mind is absent. It is similar in hypnotism, its influence upon the subject's mind stands in proportion to the efficacy of the idea suggested, and this again upon the disposition of the nervous system and the skill of the hypnotist. The fact of positive disobedience, righteous indignation, and open contradiction of many subjects to whom are made silly or unlawful suggestions, proves that subjects have in their hypnotic sleep a flickering of consciousness and hence a momentary sound state of mind; at least those signs of reluctance are not always and solely attributable to the "natural instinct!" Even if we would in the case of our patient acknowledge the success of the suggestion itself and of the working of the suggestion, there will still remain a well-founded doubt as to whether and to what degree consciousness was disturbed.

p. 326His action is more easily attributed to a conscious and determined change of will than to post-hypnotic hallucination. To the working of the hypnotic suggestion there were opposed considerably greater difficulties than to a sudden conscious change of mind. In the latter case it only required a motio congrua of divine grace to change the will; in the former, a motio congrua of the hypnotist, which under the circumstances was hardly possible.

In view of these reasons, speaking for the sound state of mind of our patient, we are justified in saying that the greater probability points to the intrinsic genuineness of the "conversion." It appears therefore to have been a conscious, interiorly willed and freely contemplated act rather than an only apparent and mechanical one. Did however, the sick man in those moments act as a free-willed man, then he in reality has complied with all the conditions required for the validity, i. e., the fruitful reception of the holy Sacraments; he had the intention of receiving the Sacraments; he was sorry for his sins, and confessed them formally; and, therefore, the Sacrament of Penance was validly received and consequently fruitful; the same is to be said of the Holy Viaticum and Extreme Unction, as in regard to them there are offered no other difficulties.




	Was the chaplain allowed to administer the Sacraments to the patient. had he been aware of the hypnotic suggestion of conversion?



We answer in the affirmative. Sacramenta propter homines, say the theologians. One may and must administer those Sacraments absolutely or relatively necessary for man's salvation, to the patient, so long as there is some probability for their valid reception. As we have seen, such a probability was actually present in casu. Of course the chaplain properly considering a possible invalidity and consequent danger of irreverence to the holy Sacraments, would have given absolution conditionally; for “it is certain that in a case in which there is an extreme necessity of one’s neighbor and no matter is available except doubtful matter, then the minister not only may, but is bound under grave obligation, to administer the sacrament to him conditionally,” says St. Alphonsus (Theol. Moral. I. V. Tr. I. n. 39).

p. 327The consideration that the chaplain should not thus participate consciously in a hypnotic experiment, is of little import here. For the chaplain would have participated in casu only materially, but not formally, in the hypnotic experiment, as he would not have come on account of the experiment, but in order to save, if possible, the soul of the hypnotized for heaven. Furthermore the deliberate participation in hypnotic experiments can not be condemned as absolutely unseemly or sinful. There are cases where hypnotism is lawful; and in these one may lawfully participate.




	Was the physician allowed to hypnotize the patient?



This question can not be confirmed unconditionally. Hypnotism has been vehemently combated; it has been condemned as injurious to health, and as unlawful; in this manner it has been presented, for instance, in the Civiltà Cattolica, 1886, and in P. Franco's, S.J., L'ipnotismo tornato di moda, Roma, 1886; on the other hand, however, there have not been wanting earnest and able advocates; as for instance P. Coconnier, O.P., in L'hypnotisme franc, Paris, 1898, XIIme edition. The supreme ecclesiastical tribunal answered to the question, as to whether life-magnetism be lawful, in a rescript of June 23, 1840, that it is "not forbidden, if all deceit and superstition, expressed or silent invocation of Satan, and immoral aims are excluded." That which went under the name of life-magnetism in the middle of last century, bears in our days the name of hypnotism. The Sacred Congregation Inquis. therefore does not prohibit hypnotism as such. One should compare this with the decision of the Holy Office, of 28th July, 1847, and the papal encyclical to the bishops, of the 4th August, 1856, also the answer of the Holy Office, of 26th July, 1899, in which it is decreed in reference to a physician taking part in medical application of hypnotism in the case of sick children: With regard to new experiments, if there is question of acts which certainly exceed the powers of nature, they are not permitted; but if this is doubtful, after a prior declaration that one wishes to have no part in preternatural compacts, it may be tolerated, provided the danger of scandal is absent.

p. 328It must be conceded that in hypnotism very remarkable and strange phenomena appear, but all these are by no means a criterion of diabolical influence. Calm research and psycho-physiological science have an explanation in a purely natural way of most hypnotical phenomena hitherto known. The susceptibility of the nervous system for exterior influences, and the close alliance of soul and body, form a sphere in which the ability of the hypnotist is enabled to work amazing things, without in any manner needing the co-operation of spirits.

Unfortunately it is true, that hypnotism has many times injured the health of subjects, either through the weakening of the memory, of the reason, or of the will power, or by producing diseased conditions. The culpability for these lamentable conditions, however, rests almost always upon the imprudence and awkwardness of the hypnotist who hypnotizes persons without proper regard to their psychical and somatical condition. If hypnotists would set to work more cautiously and conscientiously, and if they would not put the subjects in sleep too often nor too long, if they would not vex them with distasteful suggestions, then the evil after effects would either altogether cease or at least grow perceptibly less. At any rate injury to health is not necessarily a result of hypnotism and it has not been proven that hypnotism as such is detrimental to health.

p. 329Although it may be advisable to be somewhat skeptical in accepting the triumphal reports of the advocates of hypnotism, yet it can not be denied that hypnotism has secured a prominent place in the medical science. It is claimed that much good has been already done with its aid and that it has either removed, or at least alleviated diseased conditions. It is argued that it would be unjust to condemn it as the sworn enemy of the human race, and to banish it from off the earth. Still, this commendation of hypnotism must be greatly modified. The injuries which hypnotism works or may work are so numerous and so great, that from the standpoint of common sense alone, it must be designated as unlawful and improper.

It is easily understood why the medical faculty of Vienna, the health boards of Milan, and of Rome, the College of Medicine at Brussels, the international Congress for experimental and therapeutical hypnotism at Paris (1889) and others, recommended to their respective governments the prohibition of public demonstrations of hypnotism, which was usually done. And it would be proper, too, if so-called scientific application of hypnotism would be entirely forbidden. Exception might be made in cases where hypnotism is employed for healing purposes, and this only on the following conditions: (1) That no other remedy was known or available; (2) That the probable harm would be exceeded by the benefit to be gained; (3) That it be applied by an experienced and conscientious physician, precluding all risk and misuse; (4) That the patient agree to it. Such case will not easily present itself. For this reason the use of hypnotism is mostly considered by the authorities as unlawful (cf. Ballerini-Palmieri, Villada, Bucceroni, Aertnys, Cl. Marc, etc.); while others permit its use as a specific under the restrictions as above-mentioned (cf. Lehmkuhl, D'Annibale, Ojetti, after D'Annibale and Lapponi, Noldin).

p. 330The person who lets himself or herself be hypnotized, surrenders to the will of the hypnotist for the term of the hypnotic sleep and the latter may do as he pleases with the subject; it is also unlawful to renounce reason and free will as done in hypnotism. These are the chief arguments against hypnotism besides those dealt with above. When reading the accounts of what hypnotists have attempted with sleeping subjects, one is inclined to pray, "From the evil of hypnotism deliver us." Revolting abuses have been perpetrated in this particular. This is not the place to go into details; we refer to the authors above quoted.

The answer to the third question is thus given and supported by facts.

If the doctor had really put the patient in hypnotic state it remains to answer the last question:




	Was the physician allowed to suggest conversion to the patient?



The physician could not know whether the suggestion of conversion would produce harmful excitement of the nervous system in our patient, and thereby an aggravated condition. He went to work with all necessary caution and gentleness, and he did not worry the sick man by repeating the suggestion. It was permissible to venture something in this case, for the salvation of the patient's soul was of more importance than his somatic condition.

Nor was consideration of the doubt of validity of the Sacraments an obstacle; for the suggestion of conversion did not surely cause invalid reception, it did not even contain an absolute danger to the validity; moreover the Church has not yet prohibited suggestions of this kind. The physician's action can thus be approved of; he was allowed to suggest to the patient in a hypnotic state, Five minutes after awakening from the hypnotic sleep to call for the chaplain and ask him for the last Sacraments.


Case LXXIII: An Explanation of the Words: “No One Enclosed in the Mother’s Womb Should Be Baptized.”

p. 331


Applied correction from Woywod's opening insert: CASE LXXIII is solved authoritatively by Canon 746 of the Code which lays down rules for various circumstances of difficult child birth and the baptism of the endangered child. (1) The infant enclosed in the mother's womb shall not be baptized as long as there is probable hope to baptize it after birth. (2) If the head of the child appears and the danger of death is imminent, it shall be baptized on the head and must not be baptized again conditionally when the child is born alive. (3) If any other limb appears first and there is danger of immediate death the child should be baptized conditionally on that limb. In that case when the child is born alive it shall be baptized again conditionally. (4) If the mother dies before the child is born, those whose duty it is shall see to it that the fetus is extracted from the womb and if it is certain that the child is alive it shall be baptized absolutely, if life is doubtful it shall be baptized conditionally, viz., "si vivis." (5) If the fetus was baptized in the womb (which might have been attempted by means of some instrument), it shall when born alive be baptized again conditionally.



* By J. Rieder, D.D.

In the Roman Ritual we find among the instructions preceding the baptismal rite (tit. II. cap. I. n. 16), the direction: Nemo in utero matris clausus baptizari debet. This sentence may attract notice, as it appears to contradict that which now is universally taught in moral and pastoral theology.

There may be asked two questions, viz.: 1. Is it allowed, or even an obligation, to baptize an infant still in the mother's womb, if otherwise there is danger of the infant dying without Baptism? And presuming that by such Baptism the applicatio materiae was possible, and that also the forma was correctly used, the second question would be: Is such Baptism valid?

It is universally taught at present, in regard to the first question, that it is allowed, and even obligatory, in a case of necessity to baptize the infant in the mother's womb. The second question Gury answers: (Theol. Mor. pars II. n. 239): More probably affirmative, if the child is touched with water in the mother’s womb by means of some instrument, because such an infant, since he now exists as a human being in the state of pilgrimage, can validly be baptized. Considering the matter theoretically, I think a more positive statement should be made as follows: Such Baptism is without doubt valid, provided the applicatio materiae properly took place. For with this provision I see no reason why the validity of the Baptism can be at all doubtful. “For the subject of baptism is every human being in the state of pilgrimage who has not yet been baptized.” In these cases, however, it will generally remain somewhat uncertain whether the applicatio materiae properly took place, and for this reason already there would pro praxi be advisable a conditional repetition of the Baptism if the infant subsequently be born alive. This is indeed decreed by a decision of the Sacred Congregation, of the 12th July, 1794, in which the conditional repetition of a Baptism administered in the womb is ordained in these words: A fetus baptized on the crown of the head in the womb is, after birth, to be baptized again conditionally.

p. 332If, however, the conditional repetition of the Baptism would be argued by appeal to the sentence: One who has not been born cannot be reborn, i. e., in order that one may be re-born, he must first of all be born, we can not agree with this argument for intrinsic reasons, and we will show below how this sentence, frequently met within ancient writers, has frequently been misunderstood.

With a clearness and precision all his own, Lehmkuhl thus expresses himself (Theol. Mor. II. 74): There can scarcely be doubt about the validity of baptism conferred upon an infant in the mother’s womb if the infant’s head, wholly freed from the afterbirth, can be touched with water either by means of an instrument or otherwise. Yet there are some who think that a human being must first be a separate member of external human society before he can be baptized. Therefore, although, considered theoretically, scarcely any reason for doubting the validity of the baptism presents itself, nevertheless, because the Sacred Congregation of the Council, on 12 July 1794, in the case of Sutrina, said that a baptism which had been conferred upon an infant in this manner was to be repeated conditionally, the authority of the Sacred Congregation prevents us from declaring such a baptism altogether certain. Therefore, in danger it is certainly to be conferred in this way; but afterward, if the infant comes forth alive from the womb, it is to be repeated conditionally.

Similarly, but more pointedly, is the matter put by the Analecta Ecclesiastica (of April, 1896): It is indeed accepted by all that, when birth is imminent, an infant may be baptized with the due application of matter and form even though it is entirely hidden in the mother’s womb, and that nothing can be brought forward either from the Scriptures or from Tradition which demonstrates such a baptism to be ineffectual, even probably. There is, therefore, no doubt whatever in regard to the validity of such Baptism in itself. Before going further, we wish to comment on the words of Lehmkuhl: “If the infant’s head, wholly freed from the afterbirth (membrane or caul),... can be touched with water.” In order to speak of the validity without doubt of such Baptism, this condition is under all circumstances required and indispensable. Gury, it is true, holds (l. c.): Nor is it an objection that the child is still enveloped in the afterbirth, because this is, as it were, a part of the infant, and considers, therefore, the Baptism even probabilius valid, in case the infant is still enclosed in this caul. But here we must give ear to the physicians. The very reliable Dr. Capellmann (Pastoral Medicine, p. 139); protests against this view of Gury's, by reason of the results of the history of development. "The caul," he says, "is not at all in its totality a pars infantis. The caul consists, until birth, of three plainly distinguishable, even separable, teguments. The two inner teguments, the amnion and chorion, may be considered part of the infantile body, inasmuch as they are produced by the embryo itself. The outside tegument, however, the so-called decidua, originates from the mucus of the womb (uterus), and therefore belongs to the mother's body; and can not be regarded at all as pars infantis. It follows that the Baptism of an infant enveloped in this caul or veil can only be of very doubtful validity."

p. 333If, however, it will be asked, Baptism in such cases, according to the teaching of theologians, can and must be administered puero in utero matris, and if no doubt can exist as to the validity of the Baptism itself, what meaning can be attributed to the words of the Rituale: Nemo in utero matris clausus baptizari debet?

In order to give a satisfactory answer, we shall have to view the question from the historical standpoint.

In the above discussion we have only learned the present teaching of theologians, but it must be mentioned that to the question utrum puer in utero matris clausus could be baptized, the ancient writers gave an answer entirely different. From the time of Petrus Lombardus to that of Gabriel Biel (+1495) they all answered this question with one accord—negatively. They do so with recourse to St. Augustine, and to the part of the Corpus Juris (cap. Qui maternis dist. 4 de Consecratione), which says: “Because one who has not been born according to Adam cannot be regenerated according to Christ. Hence the rule: One who has not been born cannot be reborn.”

p. 334Let us select from the number of these writers the Angelic Doctor, St. Thomas. He deals with our question in the third part of his Summa (quaest. 68 art. 11). under the head Whether children situated in their mothers’ wombs are to be baptized?

First of all he states, in accordance with his method, some reasons which appear to favor the administration of such Baptism; for instance, that the grace of Christ must be more efficacious than sin, and since these infants are stained with original sin, therefore it seems there must be a possibility of imparting to them the grace of Christ, by Baptism. Furthermore, it seems that such infant is part of the mother; that if, therefore, one baptized the mother, all that within her would be simultaneously baptized. Contrary to this view, St. Thomas goes on to say, is what St. Augustine wrote in his letter to Dardanus: “No one is reborn unless he is first born.” But baptism is a certain spiritual regeneration. Therefore no one ought to be baptized before he is born from the womb; and the conclusio reads: Since the body of an infant existing in the mother’s womb cannot be washed with water, it is clear that an infant cannot be baptized in the mother’s womb. Entering into the merit of the question itself, St. Thomas then adds: I answer that it must be said that it is necessary for baptism that the body of the person to be baptized be washed in some manner with water, since baptism is a certain washing. The body however, of the infant, before it is born from the womb, cannot in any manner be washed with water; unless perhaps it be said that the baptismal washing by which the mother’s body is washed reaches the child existing in the womb. But this cannot be, both because the child’s soul, to whose sanctification baptism is ordered, is distinct from the mother’s soul, and because the body of the ensouled child is already formed and consequently distinct from the mother’s body; and therefore the baptism by which the mother is baptized does not overflow to the offspring existing in her womb. Hence Augustine.... And so it remains that infants existing in their mothers’ wombs cannot be baptized in any manner.

p. 335Thus St. Thomas, and with him agree the theologians of the following centuries; even Billuart (+1757) remarks to this: It seems more probable that, in the case proposed, the infant can be baptized neither lawfully nor validly. This is the opinion of all the ancients and, among the more recent authors, Habert, Gotti, Tournely, Berti, etc., against certain other more recent authors.

It will not escape the reader's attention that St. Thomas and the other ancient theologians viewed this question differently from St. Augustine; Thomas and the others considered it impossible that the materia baptismi could be applied to an infant in the mother's womb. It always occurred to them, that because of the inability to reach the infant, the mother would again be baptized with the intention of thereby imparting the grace of the Sacrament to the infant, and this they considered perfectly inoperative. Hence their dictum that infants in the mother's womb can neither be lawfully nor validly baptized. Progress in medical science on the one hand and experience on the other has taught us, that it is quite possible, especially instante partu, and not even difficult, to apply the water of regeneration to infants in the mother's womb, and consequently the answer to our question has become a different one.

For the first time this more recent view of the case is met with in Biel's writings, who says: It must be said briefly that a child cannot be baptized in the mother’s womb, because in the mother’s womb he cannot be washed or touched.... But if, as some hold, the child still hidden in the mother’s womb, although joined to the mother, were washed or wiped with water touching his body, with the due intention and form, the child would truly be baptized and saved. (In IV. dist. IV. q. 2 art. 3 dub. 2.)

p. 336Similarly Diana and Laymann express themselves. In the middle of the seventeenth century Pignatelli wrote, at Rome, in this sense, and he stated that the Cardinal Vicar caused a thorough examination of the obstetrices, to ascertain if and how in these cases the applicatio materiae was possible. As a result of this examination the Cardinal Vicar adopted this new view and put it into practice. P. Qualdus defends this opinion most strongly and elaborately in his work which appeared at Padua in 1710. In an interesting and lucid manner Benedict XIV treats our question in his work De Synodo Diocesana (lib. VII. cap. 5). There is no doubt whatever, he first remarks, that an infant can not be baptized in the mother's womb, if it is impossible to apply the water, and it would be heretical to hold that the infant would participate in the Sacrament, when administered to the mother in its stead, as already explained by St. Augustine (lib. 6 Contra Julianum c. 5), and as St. Thomas also teaches. But the question, the learned Pope continues, is a different one; it is: Whether, when the opening of the mother’s womb has been opened, as happens at the beginning of labor, an infant whose little body, although no part of it has come forth into the light, can nevertheless be touched with water, at least through a small tube, is validly baptized. It is quite remarkable, he states, how theologians differ on this subject, and he names those who are pro, as well as those who are contra. He himself sides with those who are pro tali baptismo and refutes the opponent's arguments. No final decision having been rendered by the Church he considers it the duty of pastors, for this reason, to instruct the midwives, that in such cases they should baptize conditionally, and likewise that in the event of the infant being born alive baptism should be conditionally repeated.

p. 337The opponents of the lawfulness and validity of such Baptism support their argument by two reasons. Firstly, they say, it is not possible to apply the materia Sacramenti, and secondly they quote the words of Christ: Unless a man be born again (John iii) and deduce therefrom with recurrence to St. Augustine and the Corpus Juris, that man must first be born before he can be regenerated by water and the Holy Ghost.

As far as the first reason is concerned, that is settled by the opinion and experience of the physicians. In regard to the second reason, St. Augustine, to be sure, repeatedly advances this argument, but, as Benedict XIV says, the context plainly shows that the holy doctor intended only to show the uselessness and invalidity of a Baptism administered to the mother and intended for the infant.

This is the purpose and the meaning of the passage of the Gratian Decree. This is also exactly the case with St. Thomas who, as shown by the quoted words, only answers in the negative sense because he considered it impossible that the infant could be reached with water. The passage in St. John (c. iii) finally must be taken and understood in its logical sense, and an exegesis, in which the words are taken literally, has no value. How far from the intention of the Church herself is such a narrow exegesis, may be seen by her action in presenting to our veneration, on the 31st August, a saint with the surname Nonnatus. We read in the Breviary also of St. Aloysius seemed to be born for heaven before being born for earth. Should this not suffice, we might, as Benedict XIV (l. c.) writes, with a certain right consider him as born, who from the more hidden recesses of the mother’s womb descends to the opening of the womb and is handled by the midwife’s hands.” Indeed the Church herself ordains (Rituale R. tit. II. c. 1, 16): If the infant has put forth its head and danger of death is imminent, let it be baptized on the head; and afterward, if it survives, it is not to be baptized again. In this case, too, the nativitas has not taken place completely, and yet it is not required that this Baptism be repeated, not even conditionally.

p. 338We believe we have proved that appeal can be made neither to the Holy Scriptures, nor to tradition, nor to the teaching of the Church, in order to argue for the unlawfulness and invalidity of the Baptism in utero matris; on the contrary, A child still existing in the mother’s womb can, when necessity presses, be baptized lawfully and validly; nevertheless, it must be baptized again conditionally if it comes forth alive into the light; this appears to follow from the response of the Sacred Congregation dated 12 July 1794. We say "fluere videtur," for this decision of the Congregation though a precedent for judging similar cases, is not a strict universal law, it was applied to an individual case and even if the physician asserted that he most certainly sprinkled the infant's head with water, it may still be thought that the Congregation did not place implicit belief in this assertion, and for this reason ordained the conditional repetition of the Baptism. If, therefore, some one should not take this answer of the Congregation to be a general strict command to repeat the Baptism in every case, he would not appear to be altogether without reason. There seems to result from the decision quoted the fact that in every such case Baptism may be repeated conditionally. And it will be the safe way to do it in every case.

We return at last to our question: What do the words of the Rituale mean: Nemo utero matris clausus baptizari debet, what is the sense of these words? It appears that these words should be supplemented by the apposition: absque necessitate, and the meaning would be: As a general rule it is prohibited to baptize an infant in the mother's womb, except in case where there exists danger that the infant will not be born alive, and would, therefore, die without Baptism. Yet this explanation does not seem to fit very well, for in the same chapter of the Rituale such emergency and extraordinary cases are already discussed.

p. 339Hence we believe these words of the Rituale are to be taken in the meaning of the ancient writers so that they may be paraphrased somewhat in the manner following: No one enclosed in the mother’s womb ought to be baptized, because an infant so hidden in the womb that no part of it can be touched with water cannot be baptized in any manner, nor would it benefit the infant in any way if the mother’s body were washed in its place. The Rituale here, still from the standpoint of the ancient theologians, only rejects the heretical opinion, that a child reposing entirely in the mother's womb may have to it imparted the grace of regeneration, by rebaptizing the mother. The question, however, as at present answered by theologians, regarding the lawfulness and validity of Baptism properly administered in such an extraordinary case, the Rituale does not take up.
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Case I: Impediment of Crime

p. 7


Applied correction from Woywod's opening insert: Case I.—The opinion of some authors that ignorance excuses from incurring an impediment like that of crime is not tenable any longer, for the New Code in Canon 16 states: "No ignorance of invalidating laws or such as inhabilitate a person for certain actions shall excuse from the law, unless it is thus stated explicitly in the Code."



Mr. B., a baptized non-Catholic, was validly married to a baptized lady, also a non-Catholic. As far as can be learned the marriage was in every respect a valid though an unhappy one. For a time they lived together, but owing to a disparity of temperament, together with other causes, they finally drifted apart. Some years after this, when Mrs. B. had fallen into a decline, Mr. B. became acquainted with a Catholic woman, who knew that he had a lawful wife living, but under a promise that he would marry her as soon as his lawful wife should die, she consented to live with him as man and wife. After cohabiting thus for a number of years, Mrs. B., the lawful wife, dies. The Catholic woman then accompanies Mr. B. to a Catholic priest and desires him to perform the marriage ceremony for them. She explains to him the origin and reasons of her relations with Mr. B., that she was never married to him, because his first wife was living, but still had consented to live with him because he promised to marry her on the death of his wife. It is quite evident that the Catholic woman knows nothing about the impedimentum criminis, much less the non-Catholic Mr. B. There exists a bona fide ignorance on the part of both concerning any such impediment. Did this ignorance exempt them from contracting this particular impediment? I am aware that ignorance does not excuse one from incurring the other impediments to marriage, but as there is some controversy about this particular impedimentum criminis, what ought a priest to do, practically, in a case like this? The parties have no children, but are looked upon by the public as lawful husband and wife and it would be a hardship to separate them.

p. 8Answer: If possible get a dispensation super impedimento criminis adulterii and marry them. It is not certain that a dispensation is necessary, because it is not certain whether, on account of their ignorance of this particular impediment, they contracted it or not.

The controversy about this particular impediment is famous in theology. This impediment first appears in the Corpus Juris, in the IV book of the Decretals of Pope Gregory IX, A.D. 1236. Under title 7th, ch. 8, we read:

“If a man, while his wife is living, has promised another woman on pledged faith that he will marry her, or has contracted with her in fact, if neither before nor afterward (while his lawful wife survived) he knew that woman carnally: although penance is to be imposed upon both of them because they have sinned gravely in this, nevertheless the marriage which he contracted with her after his wife’s death is not to be dissolved. But it must not be tolerated if, either before or afterward while his wife lived, he had defiled that woman by adultery.”

The reason for this impediment at this time seems to have been the relaxation of the rigor of the ancient penitential discipline. Under the ancient discipline, those guilty of adultery under a promise of marriage, could not get married at all, neither with the accomplice, nor with any one else. But when this discipline was relaxed, there arose the need of some such law as the impedimentum criminis to safeguard society from a particular kind of sin.

p. 9Now the question arises: what was the primary object of the Pope in creating this impediment? Did he wish it principally to act as a punishment for those who committed adultery with a promise of marriage? Or did he create it, because of the natural indecency there would be in allowing such persons to marry? On this question hinges the whole controversy as to whether ignorance excuses from contracting this impediment. If the primary purpose of the impediment was to punish those who committed this crime by invalidating their subsequent marriage, then ignorance of the existence of the impediment would excuse one from incurring it, because where it was not known, it could not act as a deterrent and therefore fails of its principal object. But if the first purpose of the impediment was not to punish the delinquents, but to forbid unions that were wholly against all sense of Christian decency, then, of course, ignorance did not save one from the disability of the impediment, any more than that ignorance would excuse one from incurring the impediment of consanguinity or any other of the diriment impediments to marriage. This is precisely where the theologians and canonists divide. They can not agree as to the primary nature of the impediment of crime. Some authors of eminent name like Ballerini, D’Annibale, Navarrus, etc., etc., claim that this impediment was intended primarily as a punishment and a deterrent, and therefore that ignorance of its existence exempts from it. Others of equal fame as theologians and canonists, like Schmalzgruber, Reiffenstuhl, Sporer, Diana, etc., maintain that ignorance does not exempt from it, because its first purpose was not to punish the delinquents, but to forbid marriages that shocked the Christian sense of decency.

p. 10When doctors disagree, who shall decide?

Berardi, who is a very practical man, and is held in high esteem in Rome, has this to say on the subject:

“Therefore I greatly doubt the probability of the former opinion (ignorance excuses); and I judge that in practice, whether the impediment was known or not, a dispensation ought to be sought.” (Praxis Confess. n. 840.)

Lehmkuhl (n. 770) holds that the primary object of the impediment is the punishment of the delinquents, and that if they are already married, although invalidly, still to force them to separate would be a “poena gravissima et extraordinaria,’ and continues: “Therefore, at least after the marriage has been contracted, the opinion teaching that those who are ignorant do not incur this penalty must certainly be held probable . . . I hold it probable in practice that the impediment is absent, provided neither accomplice knew the ecclesiastical law; although I recommend, especially before the nuptials, that a dispensation be sought.” (. c.)

Hence we conclude that a dispensation should be procured, super impedimento criminis adulterii, before performing the marriage ceremony for Mr. B. and the Catholic woman. If for any reason it be impossible to get the dispensation, the marriage may be safely performed, since both were ignorant of the impediment and more than likely therefore did not incur it.


Case II: The Case of a Catholic Lawyer

p. 11Titius is a conscientious Catholic and a lawyer of considerable ability. In the practice of his profession, he is often called upon to defend persons who are being prosecuted in the courts for some crime. Now it sometimes happens that Titius knows, even before the case comes to trial, that his client is guilty and that he deserves to be punished; nevertheless Titius accepts the conduct of the case, because he has a special aptitude for such cases, and because he receives larger fees for them, than for the conduct of civil cases.

But on the other hand, he has serious scruples about defending such persons, because he thinks it is against the best interests of the community, tending to breed contempt for the law, and affording a more or less sure escape from the consequences of its transgression.

Question. How is he to be advised?

Answer. “In the interests of the proper administration of justice,” says William Lecky, “it is of the utmost importance that every cause, however defective, and every criminal, however bad, should be fully defended, and it is therefore indispensable that there should be a class of men entrusted with this duty. It is the business of the judge and of the jury to decide on the merits of the case, but in order that they should discharge this function it is necessary that the arguments on both sides should be laid before them in the strongest form. The clear interest of society requires this, and a standard of professional honor and etiquette is formed for the purpose of regulating the action of the advocate. Misstatements of facts or of law; misquotations of documents; strong expressions of personal opinion, and some other devices by which verdicts may be won, are condemned; there are cases which an honorable lawyer will not accept, and there are cases in which, in the course of a trial, he will find it his duty to throw up his brief.”

p. 12It can not be denied that the profession of an advocate is fraught with many moral dangers. It is more difficult and more dangerous than that of either judge or jury. Dr. Arnold thought that it led inevitably to moral perversion, involving as it does the indiscriminate defense of right and wrong, and in many cases the known suppression of the truth. It is said that on the feast of St. Yves, a saint of Brittany and a lawyer, that the people chant: Advocatus et non latro—Res miranda populo. Indeed, it was this aspect of the calling, that drove St. Liguori from the law to the Church. Volumes have been written, both by non-Catholics as well as Catholics, on the duties and obligations of advocates, some allowing him a large measure of freedom in the conduct of civil and criminal cases, and others restricting him to cases that he believes to be just.

Without entering into a discussion of the merits of these several views, as held by these authors, many of whom are men of great - ability and high character, we shall confine ourselves to a short statement of the accepted doctrine of Catholic moralists, regarding the duties and practices of advocates.

First of all, moral theology lays down the general principle that it is not lawful for a lawyer to accept any cases not founded in justice, nor to defend them by any other than just and honest means. If a lawyer were permitted in conscience to accept a dishonest case or to defend a just case by unjust means, then he would be permitted in conscience to do an injury to the party opposed to him. For the party opposed to him, whether it be the state or an individual, has a prior claim or right, rooted in the law of nature, that he shall not be injured in his person or in his goods, without just cause, nor by any other than just and honest methods.

p. 13After laying down this general principle, the moralists distinguish between civil and criminal cases, and they allow more freedom in the conduct of the latter than in that of the former. In regard to civil cases, no lawyer is allowed in conscience to accept a case which he knows for certain to be unjust. The reason is quite evident. An unjust case is an attempt to do another an injury. If the injustice of the case is known beforehand, then the plaintiff wilfully endeavors to do an unwarranted injury. The lawyer who accepts such a case, cognizant of its injustice, co-operates with the plaintiff. If he succeed in gaining his suit, he actually does the injury, knowingly and willingly, and is bound in conscience to make reparation. If he lose his case, he injures his own client by putting him to unnecessary expense, in prosecuting a case which he knew to be worthless.

If during the course of the trial the attorney discovers that the case is an unjust one, and if successful, will inflict an injustice on the defendant, he must secretly admonish his client to withdraw the case, or else he must throw up his brief. This is precisely the line of conduct followed by one of the most distinguished lawyers and conscientious Catholics in the United States. In the course of a trial, some time ago, he suddenly discovered that his client was endeavoring to cheat the defendant out of a large sum of money. He immediately informed his client in secret that he must compromise the case for one dollar, or he would expose him. We will say here, in passing, that we believe, with most theologians and many laymen, that a lawyer, like a physician, is justified in exposing a client or patient who is wilfully endeavoring to injure an innocent person, if after having been secretly admonished to desist, the client or patient still perseveres in his evil intent. If the justice of the case which the lawyer is asked to accept, is in doubt, the lawyer may accept it, after an understanding with his client. Because the courts exist for the purpose of settling controversies, and the justice of a case, that in the beginning seemed doubtful, may, during the progress of the trial, become altogether evident. Thus it is said that Sir Matthew Hale, the distinguished English barrister and judge, had determined never to accept a case which he did not believe to be just, but was led to relax this rule, having found in two instances that cases which at first sight seemed wholly worthless were in truth well founded.

p. 14In criminal cases, a lawyer may defend a guilty person, although he is fully advised beforehand of the guilt of his client. In fact, it is so necessary for the safeguarding of justice that a criminal be defended by counsel, that where the accused is not able to retain legal help, the same is assigned him by the court. The requirements of the law are thus better subserved and the accused is protected in his rights.;

It is a basic principle of our law, that every accused person is held to be innocent until proven guilty. Such a person is permitted by the law to defend himself against every accusation, be it ever so well founded in fact, provided only he make use of no lie or fraud or false document or other unjust means in his defense. And all this his counsel may do for him. Eventually the administration of justice is best promoted by this course.

Truth is best elicited and difficulties are most effectually disentangled by the opposite statements of able men. But under no circumstances is a lawyer in a criminal case allowed to use unjust means in defending his client. He is not allowed to tell lies to the judge, nor to produce false witnesses, nor to use spurious documents; because means that are dishonest in themselves are not made honest by reason of the end for which they are employed. Hence, if an authentic document, v. g. a will, is lost, the lawyer is not allowed to substitute a counterfeit document in its stead. While this would not be a sin against commutative justice, requiring restitution, it would be a grievous sin against the truth.

p. 15In the case of Titius therefore, we say that he is justified in accepting the defense of persons whom he knows to be guilty. And having engaged to defend them, he must defend them to the best of his ability. Only his methods of defense must be just and honest. It is the privilege of the accused under the law, that even though he be guilty, his interests be protected by able counsel, and the lawyer who defends him contributes to the better and more equitable administration of justice, and to the protection of the rights and interests of the citizens. “But necessary and honorable as the profession may be, there are sides of it which are far from being in accordance with an austere code of ideal morals.”


Case III: Impediment of a Prior Bond

p. 16Bertha, a foreigner, unable to speak English, came to this country at the age of sixteen years. She was without money, relatives or friends, and was on account of her helplessness impelled to a marriage with a worthless, drunken sot, a waiter in a restaurant. In less than a year Bertha was deserted by this man, who left her a physical wreck. In two years’ time she was fully cured and was proposed to by Cajus, a Catholic young man. She told Cajus of her former marriage and they spent a year in tracing the “whereabouts” of the first husband, but could find no trace of him whatsoever. Unsuccessful in their search, they concluded to get married, and have been living together ever since, i. e. about fifteen years. They now have a family of several children. They are respected by the community in which they live, are looked upon as good Catholics, and bringing up all their children in the faith. They feel that they can not separate, if for no other reason, for the children’s sake, and would like to have their case straightened out, if possible. During these years they have looked for some trace of the first husband with as much diligence as their circumstances would admit of, but have found absolutely no trace of him. He was a reckless dissipated roué fifteen years ago and they think he must be dead.

Answer. This is a difficult case. On the one hand there is a question of a diriment impediment, which can not be removed by any ecclesiastical dispensation, and on the other hand there is question of breaking up a family and stigmatizing the children, or of compelling the parents to live a continent life, which as Lacroix says, “it is exceedingly harsh to compel persons free from fault to lead a celibate life; yet they would be compelled to this if they could not make use of Marriage.” In the first place, there can be no question, practically speaking, of a separation. The children are young and require the care of both parents. The scandal and sensation that would necessarily follow a separation, would rule the very thought of it out of court. The only alternatives left for the confessor to consider are, whether the parties should be compelled “ut vitam coelibem ducant,” or is such a construction of the divine and ecclesiastical law possible that the parties “uti possint Matrimonio.”

p. 17There can be no question of the truth of what Lacroix says, “it is exceedingly harsh to compel persons free from fault to lead a celibate life.”

If Bertha and Cajus are at the present moment, in bona fide, or even in dubia fide, about the perfect legitimacy of their marital relations, then for the good of all concerned, their good faith— bona fides—must not be disturbed, and if they are in dubia fide, i. e., they do not know whether they are lawfully married in the eyes of God and the Church, it may be possible to change this fides dubia into fides bona et certa, that is to put their consciences at rest about their marriage, in which case prudence and discretion would dictate that this would be the line of conduct to be pursued.

The question for us to decide therefore is: Were Bertha and Cajus in good faith, when they got married? Did they believe honestly and sincerely that they had sufficient proof of the death of the first husband, to justify them in marrying? Or were they in dubia fide? That is, did they fear that notwithstanding their investigations, the first husband might nevertheless be alive, and the marriage they were then contracting might be invalid? And if they were in dubia fide, fifteen years ago, when they contracted the present marriage, are they necessarily now, and without further inquiry, still in dubia fide? Or may they not be in good faith now (i. e., judging honestly that the Church does not require any other proof of the death of the first husband than his complete disappearance for eighteen years, considering his character, and physical condition) even if they were in dubia fide when the marriage was contracted? There is no doubt but that Bertha and Cajus entered into the marriage contract before the death of the first husband was fully established. They did all that was in their power, considering their circumstances, to discover and establish the fact of the first husband’s death, but still the fact of his death remained uncertain. Now the question is, can they ever be said to have entered into the second marriage in good faith and may we proceed to judge their marriage according to the rules which presuppose them to have been in good faith when they contracted the second marriage? We are fully aware that some theologians deny the possibility of good faith under the circumstances. But other theologians, v. g. Lacroix, Lehmkuhl, etc., hold that it is not altogether impossible that in a given case, the second marriage may have been contracted in good faith, and the parties to it may be left undisturbed. Lacroix treats this case at considerable length in the VIth book of his treatise on marriage, p. iii. He says in effect, that Bertha may judge in good faith, upon probable arguments only, that her first husband is dead, and she may not know that any greater certainty is required on this point. Wherefore she may be said to have contracted in good faith, if she innocently thought that she could lawfully marry again, while there existed doubt about the death of her first husband, considering the circumstances of her case, although she might know in a general way, that it was not allowed to marry again during the lifetime of her first husband. On the contrary, continues Lacroix, if she entered into the second marriage, fearing that she might be sinning, she acted in bad faith. To this Lehmkuhl adds, that the fear or remorse which agitated Bertha, while contracting the second marriage, lest she might be committing sin, may have arisen from other causes, v. g. because she married outside the Church, without publication of the banns, etc., and the fact that she feared lest she might be sinning in contracting the second marriage, is not of itself conclusive proof of bad faith on account of a former marriage tie. The cause of such fear and remorse would have to be examined into, in order to discover whether it was evidence of bad faith or not.

p. 19In the present case, Bertha may have contracted the second marriage in dubia fide. That is she may have been in doubt as to whether she had sufficiently investigated the death of her first husband, according to the requirements of the Church. Three years had elapsed between the disappearance of her first husband and her second marriage. She may have doubted at the time whether there was a sufficient interval to justify her in taking for granted that her husband was dead, notwithstanding her fruitless efforts to trace him. But now it is eighteen years since he disappeared, and considering his character and physical condition at the time, she may very easily believe now that he is dead, although she did not believe it so firmly fifteen years ago, when she contracted the second marriage. She may therefore believe now bona fide, that any impediment ligaminis has long since been removed by death and that nothing prevents her being united now in lawful wedlock to Cajus.

The lapse of time has intervened to turn what was a fides dubia fifteen years ago, into a fides bona now. We do not say that this is so in the case of Bertha, because all we know about her is what is stated in the case as given above. But we judge that what we say will fit her case. And the circumstances of her case being what they are, we think, salvo meliori judicio, she might be permitted to renew her consent, which would confirm her good faith, and be left in peace. Note also the following decision:

p. 20The Holy Office was asked, March 22, 1865, whether a woman, who had waited in vain for the return of her husband, and who, judging after three years that he was dead, had married again in good faith, could be allowed to continue in the second union, until it be established beyond doubt that the first husband was living? The Holy Office answered:

“Leave them in good faith.”

“A woman, after she had waited in vain for her husband’s return, judging after three years that he was now dead, joined herself in good faith in marriage to another man; and since it is now impossible to investigate whether the first husband is still living or is in fact dead, it is asked whether she can be left in the use of the second marriage contracted until certainty is obtained concerning the life of the first husband?”

Resp. “They are to be left in good faith.”


Case IV: Plenary Indulgence

p. 21Titius goes to Confession and confesses all his mortal sins and as many of his venial sins as he can remember. Thereupon he elicits contrition for all his sins, both mortal and venial, and resolves to avoid all mortal sins in the future, and as many of the venial sins as the grace of God shall enable him to avoid. Then he receives absolution. Are not all his sins, both mortal and venial, remitted quoad culpam? If now, before committing any new sins, he complies with all the requirements for gaining a plenary indulgence, does he not gain the indulgence? Why then do the theologians say that it is very rare that any one gains a plenary indulgence? For instance, Father Noldin says: “Although every plenary indulgence, so far as depends upon the one granting it, can remove the whole temporal punishment, nevertheless not everyone gains it fully, but very many gain it only in part: for in those who have no fault, not even venial (is not this the case of Titius?), all punishments are removed; but in those who still have some venial sin, the punishments due for faults already removed are indeed remitted, but not those which are due for the fault still remaining.”—p. 355.

Answer.—There are two questions involved in the above case. The first question is: Are not all sins forgiven quoad culpam if they are confessed as fully as possible, and repented of? The second question is: Why should it be so difficult to gain a plenary indulgence, in such a case, since a plenary indulgence is gained by those who are free from all culpa of sin, and comply with the conditions of the indulgence?

Ad. I. When a penitent confesses all his mortal sins and as many of his venial sins as he can remember, and is then sorry for all his sins both mortal and venial, ex motivo universali, or if he be sorry for his mortal sins ex motivo particulari and for his venial sins ex motivo universali, v. g., because they are a refusal of obedience to God, or because they keep the penitent from being united more closely to God, and if then the penitent resolve to avoid not only all mortal sin in the future, but all venial sin, in as far as the grace of God will enable him, and then receives absolution, all his sins, both mortal and venial are remitted quoad culpam, and all his mortal sins, quoad poenam aeternam, but not quoad poenam temporalem.

p. 22Ad. II. If now he comply with all the conditions for gaining a plenary indulgence, and does not in the mean time commit the slightest fault, then he gains the plenary indulgence. But as it is almost impossible for a person not to commit some very slight sin, v. g., of impatience, or lack of perfect charity toward one’s neighbor, etc., apart from a very special grace of God, which is not ordinarily given, then the penitent does not gain a plenary indulgence, i. e., there is a temporal punishment and a culpa remaining on account of the sin of impatience or lack of charity, which prevents the gaining of a perfect plenary indulgence. Ballerini says: The faithful rarely cast off every affection, even the slightest, toward any venial sin, and conceive sufficient sorrow for all venial sins so as to obtain complete remission.

Theoretically, a penitent confessing all the venial sins that he can remember, and eliciting sorrow for all venial sins, confessed and not confessed, ex motivo universali, i. e., a motive equally applicable to all venial sin, and who then resolves to avoid all venial sin in the future, as far as he can with the grace of God assisting, such a penitent is absolved from all “culpa peccati,” both mortal and venial, and if he does not commit any new venial sin before complying with all the conditions of a plenary indulgence, then certainly he gains the plenary indulgence plenarie.

p. 23Practically, this happens so rarely, that theologians say that it is very rare that a person gains a plenary indulgence plenarie.

But although the indulgence granted “ut plenaria” is not gained plenarie, or plenissime, it is certainly gained partialiter, and the opinion which says that an indulgence, granted ut plenaria, must be gained either plenarie or nullo modo, so that it must have either the whole effect or none, is not a probable opinion.


Case V: Impediment of Spiritual Relationship

p. 24


Applied correction from Woywod's opening insert: Case V, Quest. 1.—The spiritual relationship as a diriment impediment to marriage is limited by the Code, Canons 768 and 1079, and exists only between the one baptizing, and the sponsor, with the one baptized. There is no longer any impediment between the sponsors and the parents nor between the minister of baptism and the parents. Therefore in this case there is no impediment of spiritual relationship.

As regards Question 2, page 27, it may be remarked that the witnesses are required in every Catholic marriage and the New Code does not alter this rule. In danger of death when a priest, authorized to assist at marriages, cannot be had two witnesses suffice. Outside the case of danger of death, if the priest cannot be had and the parties cannot go to him without great inconvenience and it can be foreseen that this condition will last for a month, the parties can contract a valid marriage in presence of two witnesses. Canon 1098. In this Canon there is an important modification of the "Ne Temere" in as much as according to the "Ne Temere" the parties could not marry without an authorized priest unless the difficulty of getting the priest had actually lasted for a month, while the New Code allows marriage without a priest when it can be foreseen that the great inconvenience of getting a priest for the marriage will last a month.



“I have secured a dispensation from the banns for a marriage case, the reason being for ending concubinage and legitimating the offspring. Now I find that the woman in the case gave private Baptism to one of the children, who was at the point of death. Do I have to get a dispensation super impedimento cognationis spiritualis? Furthermore, is it of obligation to have witnesses at this marriage? The contracting parties have lived together nearly twenty years. Would one witness suffice, or may not the priest act as a witness?

“Thirdly, the man has asthma and, I believe, rheumatism or dropsy; he can not, or at least only with great difficulty, get to the church. The statutes of the diocese forbid marriage in the house without permission. The man is not confined to his bed. Must I get permission to marry them in the house?”

Answer. The first question proposed above is one of spiritual relationship arising from the administration of private Baptism. Baptism, being a regeneration or new birth, begets relationship, in the Spiritual order, in the same way that generation in the order of nature begets blood relationship. The Church has made this spiritual relationship a diriment impediment to marriage. As nature abhors marriages between close blood relations, so does grace abominate marriages between the spiritually related. Such marriages are looked upon by the Church as forbidden by the Christian sense of decency, of filial piety and mutual respect engendered by the grace of God. In the interests of religion, therefore, the Church forbids such marriages.

According to the Council of Trent (ss. 24), marriage is void between the following persons, spiritually related by Baptism: 1. Between the minister and the baptized; 2. Between the minister and the parents of the baptized; 3. Between the godparents and the baptized; 4. Between the godparents and the parents of the baptized.

To contract this impediment, the Baptism must be validly even though illicitly administered. A priest who merely supplies the solemn ceremonies of Baptism, but who does not actually baptize, does not contract any spiritual relationship, because no spiritual regeneration has taken place. Again, this impediment is by its very nature reciprocal; it can not, therefore, be contracted by one person, - unless it is contracted at the same time by the others, and since it is juris ecclesiastici, and does not affect the unbaptized, therefore if a baptized person administer Baptism to the child of unbaptized parents, he does not thereby contract spiritual relationship with the parents. This opinion is supported by Lacroix, Bonacina, Ledesma, Sanchez, and others against equally grave theologians.

In like manner, if a baptized mother baptized her own child by an unbaptized man, she would not thereby contract any spiritual relationship with him, and might be married to him later on, without the need of any dispensation super impedimento cognationis spiritualis. Again, if a Catholic man marries a convert who is baptized sub conditione on joining the Church, and for whom the Catholic man acts as sponsor, a dispensation is needed, because the presumption is against the validity of the non-Catholic Baptism, the probable validity of which could hardly be established.

We come now to the question whether spiritual relationship arises from private Baptism administered in danger of death. As regards the minister of the Sacrament, all are agreed that he contracts spiritual relationship both with the person baptized and with his or her parents, whether it be a case of necessity or not. A valid Baptism, whether solemn or private, is a new birth, and as such creates spiritual relationship.

Godparents are not required for private Baptism, hence there seems to be some doubt whether they contract spiritual relationship with the natural parents of the child. St. Alphonsus says that more probably they do not contract such relationship. However, the Congregation of the Council, in 1678, in answer to the question, replied that godparents, even in private Baptism, do contract spiritual relationship with the baptized, and his or her parents.

A mother baptizing her illegitimate offspring in danger of death, thereby contracts spiritual relationship with the father of the child, provided the father is baptized, and she can not marry the father later on, unless a dispensation from the diriment impediment of spiritual relationship be first procured. But if a father or mother baptize their legitimate offspring, whether in a case of necessity or outside of it, they do not contract any relationship, and are not deprived of the jus petendi debitum, because such a deprivation is by nature penal, and is not stated in the law.

The second question asked above is whether witnesses are required for this marriage?

Before the decree of “Ne temere’ went into effect, that is before Easter Sunday, 1908, in those places where the “Tametsi” of the Council of Trent was never published, no witnesses were required for the validity of the marriage, though two witnesses were required by the law of the Church for the licit performance of this marriage. However, since Easter, 1908, an important change has been made in this most important matter. According to the present regulation of the Church, as laid down in the recent decree (August, 1907) Ne temere, two witnesses are required in every case for the valid celebration of any marriage. Section III of this decree reads as follows:

p. 27“Only those marriages are valid which are contracted before the parish priest or the ordinary of the place or a priest delegated by either of these and at least Two WITNESSES.”

Section VII further adds: “When danger of death is imminent and where the parish priest or the ordinary of the place or a priest delegated by either of these can not be had, in order to provide for the relief of conscience (and, should the case require it), for the legitimatization of offspring, marriage may be contracted validly and licitly, before any priest and Two WITNESSES.” Again, Section VIII reads: “Should it happen that in any district the parish priest or the ordinary of the place or a priest delegated by either of them, before whom marriage can be celebrated, is not to be had, and that this condition of things has lasted for a month, marriage may be validly and licitly entered upon by the formal declaration of consent made by the spouses in the presence of TWO WITNESSES.”

Hence it is clear that in every case of marriage witnesses are required, and therefore in the case before us the marriage would not be valid unless contracted in the presence of two witnesses.

The third question to which an answer is desired regards marrying the parties in their homes, which is forbidden by the statutes of the diocese.

The statutes of the diocese, forbidding “home weddings,” evidently do not contemplate a case like this one. The purpose of the statute is to discourage home weddings, where there is no grave reason why the parties should not be married in the church. There is a grave reason here, in fact several grave reasons, why these people should be married at home, and the priest may, in the present instance, declare the statute suspended.

p. 28If there be any real hardship in approaching the bishop for a dispensation, for some particular reason, and if it be seriously difficult to provide prudent witnesses, then the law of having witnesses ceases to bind. But as this does not appear to be the case in the present instance, it would be better to procure a dispensation.


Case VI: A Cleric in Minor Orders Acts as Subdeacon

p. 29John is a seminarian in minor orders. His home is in a country. parish where there are two priests. The pastor asks John to act as subdeacon at the solemn Mass on Christmas Day. If John does not act, it will be impossible to have a solemn Mass. It is desirable that John should act. Is there any canonical prohibition, forbidding John, in these circumstances, to act as subdeacon? And if he acts as such, does he become irregular?

Answer. The general law of the Church forbids a cleric, under pain of incurring irregularity, to exercise solemnly, a sacred order that he has not received. The law reads thus: “A cleric who knowingly and solemnly exercises a sacred order which he does not possess becomes irregular.” In the first place it must be observed that the canon is directed against clerics, i. e., one must be at least a tonsured clerk, to fall under the canon. Therefore a layman, who, pretending to be a priest, should say Mass, or hear Confessions, would not incur any irregularity by such acts, although he would sin very grievously. Neither would a layman, even though he were a seminarian and wore the clerical garb, become irregular by acting as deacon or subdeacon at a solemn Mass. One must be at least tonsured to be affected by this canon. The next thing to be observed is that irregularity is incurred only when a cleric exercises a sacred order, which he has not received. Since the discipline of the Church to-day allows laymen to exercise solemnly the minor orders, clerics do not become irregular for exercising them. The irregularity begins with the solemn exercise of the subdeaconate by a minor cleric. The other terms of the canon that require an explanation are:

p. 30


	Scienter, i. e., the cleric must know that he has not the sacred order, which he is now exercising, and moreover he must be aware of the irregularity. If he be ignorant of the irregularity, he does not sin grievously, and therefore does not incur the censure.






	Sollemniter. When do canonists consider a cleric to have solemnly exercised a sacred order? If the act which the cleric exercises, is never exercised, except by those who have received the order, then it is always done sollemniter. For instance, since Extreme Unction is never administered except by an ordained priest, a cleric not in priest’s orders, who would attempt to anoint the dying, would necessarily act solemnly and become irregular. In like manner also a priest, who would administer Confirmation, would of necessity, be acting solemnly, and would become irregular. But if the order which the cleric exercises, is sometimes exercised by others than those who have received it, v. g. one in minor orders may sometimes act as subdeacon at a solemn Mass, then a cleric is said to exercise solemnly a sacred order, which he has not received if he exercises the act exactly like those do who have received the order and if he wears the distinctive ornament of the sacred order. Thus the distinctive ornament of a subdeacon is the maniple, and of the deacon the stole. If a clerk in minor orders acts as subdeacon at a solemn Mass and wears the maniple, he becomes irregular. If he omits the maniple, he does not incur any irregularity. Neither does a subdeacon become irregular for acting as a deacon at a solemn Mass, if he omits the stole, because the wearing of the stole renders the act a solemn exercise of the order and brings it under the canon.



On March 10, 1906, the Congregation of Rites issued a decree which was confirmed by the Holy Father, and which covers the points at issue here. The decree says: “A cleric is never to be appointed to discharge the office of subdeacon in a solemn Mass unless there is a reasonable cause and he has been constituted in minor orders, or has at least received sacred tonsure.”

p. 31The decree forbids laymen to act as subdeacons in a solemn Mass. The wording is “num-quam deputetur.” That a man who is not in subdeacon’s orders, may act as a subdeacon at a solemn Mass, two conditions are required:




	That the man be at least tonsured.






	That there be real need for him to act.



Here it might be inquired whether it be the purpose of the decree to forbid even seminarians, who are not tonsured, to act as subdeacons in a case of necessity. We hardly think it is. The decree seems to be intended primarily for those countries where every person who begins to study for the priesthood is immediately tonsured, even though he be but a young boy. In those countries, generally speaking, there are no seminarians who are not tonsured. The custom exists in some countries of Europe on solemn feasts, of having a layman, not a seminarian, but a man who has no notion of ever being a priest, act as subdeacon. Even a married man, v. g. the sexton of the church or the sacristan is at times permitted to take the place of the subdeacon. If there were a seminarian in the parish, he of course would be tonsured and very likely in minor orders and in a few years a subdeacon. His acting -as subdeacon would not scandalize the faithful, whereas the participation of the layman in the sacred function does scandalize the faithful. In countries like the United States, young men, studying for the priesthood, live in the seminary and wear the cassock, although they may not be tonsured. They hold the same station among the laity as tonsured clerks do in other countries. They are looked upon as clerics and the same conduct is required of them as is required of tonsured clerks elsewhere. In a country like Germany, where many men follow the courses of theology at the university and intend to be priests, but who have never lived in a seminary, nor dressed as clerics, it is unbecoming to allow them to act as sub-deacons, and we understand that the decree forbids such action. The decree includes also those young men who, in a country like France or Canada, enter the great seminary to test their vocation, but who do not adopt any clerical dress, nor in any way consider themselves as clerics. It is evident that these should not appear at the altar in sacred vestments to take part in a solemn Mass.

p. 32In case a cleric not in sacred orders acts as subdeacon at a solemn Mass, the decree of the Congregation of Rites just mentioned makes a few observations for his guidance. He is to vest exactly like the subdeacon, omitting only the maniple. He is to perform all the ceremonies, as if he were a subdeacon, except the following:




	He must not pour the water into the chalice at the offertory, but must let the deacon do so.






	He must not touch the chalice infra actionem, nor cover it with the pall, nor uncover it.






	After the communion, he must not purify the chalice, the celebrant must purify it; after which he (the subdeacon) covers it with the veil and burse and carries it to the side table.




Case VII: Cremation

p. 33Mr. B., a firm believer in modern methods of public sanitation, has made provision in his will that after his death his body shall be cremated. May he receive the last Sacraments and Christian burial, and why is the Church so opposed to cremation?

Answer. All civilized nations, both ancient and modern, have regarded the burial of the dead as a religious rite. In ancient Rome, it took precedence over every other service, whether public or private. The Roman soldier could demand leave of absence from the army, not only to bury his dead, but also for the feast of the purification of the family, called feriae denicales, which occurred nine days after the burial. Not only were the last rites of the dead considered religious or sacred, but the burial place also, by virtue of the laws, enjoyed a religious character. It was quite natural, therefore, that, in the nascent Church, the Christians, professing a different religion from the Romans, should also differentiate themselves from the pagans in the manner and place of burying their dead. The common practice in pagan Rome, at the beginning of the Christian era, was to burn the bodies of the dead. This had not been the ancient custom, even among the Romans, and at the dawn of Christianity there still prevailed among them the practice of cutting off a bone from the corpse, or rescuing one from the fire, in order to deposit it in the earth. The reason for this was that the burial of the ashes of the dead after cremation did not render the burial place sacred; it acquired a religious or sacred character and was brought under the protection of the laws only by the burial of some part or bone of the body, that had not been cremated. Each family had its own burial place, restricted to the parents and children and brothers and sisters, and a few intimate friends and favorite freedmen. The idea of a general burial place for all the inhabitants of a town or district was unknown to the ancients. The indiscriminate burial of friends and foes, relatives and strangers, in one monument where their ashes would be mingled together, was especially abhorred by the people and severely punished by the law. It was to be expected, therefore, that the Christians, who believed in the resurrection of the body as one of the great articles of the new faith, should have had, from the very beginning, a great religious care for the bodies of their dead and for all the rites attending their burial. They adhered to the more ancient custom of the Romans, as well as of the Jews, of burying their dead in the ground. They detested the practice, prevailing at that time among the Romans, of burning the bodies of the dead, just as they abhorred the other religious rites and practices of the pagans. Minucius Felix, in the third century, says that the Christians execrate the funeral pile and condemn burial by fire. “We follow,” he says, “the ancient and better plan of burying in the ground.”

p. 34From the early writers and Fathers of the Church, we gather many reasons why the Christians preferred rather to bury the bodies of their dead in the ground than to burn them. Burning the dead was a pagan religious rite of the time, from which, as from all the religious rites of the pagans, the Christians wished to dissociate themselves. One of the central truths of the Christian faith was the resurrection of the body. Cremation seemed to deny this doctrine. The Saviour was buried in a tomb, from which He rose triumphant over death. The disciple desired to be buried after the manner of his Master, hoping to rise again in the body, like his Master, from the grave. The immortality of the soul and the resurrection of the body were two great beacon lights that illumined the darkness and the sufferings of the first Christians. Burning the body of the dead seemed to them a confession of the total annihilation of the whole man. It shocked their sense of reverence and affection for the dead, but more especially their religious sense. And thus, from the very beginning of Christianity, burying the bodies of the dead in the ground became intimately associated with the Christian faith, and all the rites and ceremonies of the Church that accompany the burial of the dead, the prayers of the Missal and of the Ritual have grown up around and been developed according to the custom of burying the dead in the ground. When we have the bodies of our dead near us we are reminded to pray and offer sacrifice for them, we erect monuments over them that stimulate our piety and proclaim aloud our belief in the resurrection of the body and life everlasting. The custom fosters reverence for the dead, whose bodies have been sanctified by so many Sacraments. It is not as repugnant to our natural instincts to allow our dead to return to dust by the slow processes of tender mother earth, as to violently burn and destroy them by fire. These are but a few of the reasons why the Church, throughout the ages, has preferred to bury the bodies of her children in the earth rather than to destroy them by fire.

p. 35Cremation does not necessarily deny any truth of revelation. It does not necessarily imply a denial either of the immortality of the soul or of the resurrection of the body. Whether the body returns to dust slowly by the action of the forces of the earth, or quickly by the action of the fire, is, in itself, a matter of indifference.

The Church permits her missionaries, as in India, where cremation is the ordinary method of disposing of the bodies of the dead, to remain passive in cases where they know that the bodies of neophytes are to be burned. (Cong. de prop. fide, Sept. 27, 1884.)

p. 36But circumstances may add a very definite character to something that is quite indifferent in itself. And this is the case with cremation, generally speaking. The Church is cognizant of the fact, that the cremation of human bodies, to-day, is not only a departure from the time-honored and world-wide Christian custom of burying in the ground, but that it is meant, as a rule, to be a protest against the Christian faith, The promoters of cremation are endeavoring to rehabilitate the ancient pagan custom of disposing of the bodies of the dead in order to put an end to Christian cemeteries and Christian burial rites and practices, in order to destroy the powerful evidence they bear to the Christian faith, and the influence they exert in promoting Christian piety. By cremating the human body, they wish to signify the total annihilation of man by death. Thus cremation becomes, per accidens, a profession of heresy and an attack on the Christian faith. Hence the Church forbids it. In particular circumstances, as, v. g., during an epidemic, the Church makes no objection to the burning of the human body. The only argument that can be urged in favor of cremation is the argument founded on the consideration of the public health. But the public health is already amply protected by the laws of the Church regarding the location of cemeteries and the manner of burying the body.

The Congregation of the Holy Office has repeatedly, in the last twenty-five years, issued decrees prohibiting the cremation of the bodies of the dead. The following is a summary of these decrees:

It is forbidden for Catholics to belong to any society or organization whose object is the cremation of the bodies of the dead; and if such society be in any way affiliated to the Masons, its members fall under the ban of excommunication.

It is forbidden for a Catholic to order his own body, or the body of any one else, burned; a Catholic may sometimes co-operate, materialiter, in cremating the bodies of the dead, either as officials or as workmen, if such co-operation is not desired precisely because the officials or workmen are Catholics, and as a sign of contempt for the Catholic faith and if the cremation contain no profession of Masonry.

p. 37It is not allowed to give the last Sacraments to a dying man or woman, if he or she insists that after death the body shall be cremated; neither is it allowed to give the remains Christian burial, if it be known publicly that the deceased continued in this mind to the end of life.

It is not allowed to say Mass for such persons publicly or in the name of the Church, but Mass may be offered privately.

It is lawful to perform the last rites over the dead, either at their home or else in the Church, but not at the crematory, if it was not the will of the dead that his body be cremated, but the will of those in charge of the funeral, provided, of course, that all scandal be removed.

Again, it is permitted to give Christian burial to those who order that after their death their bodies shall be burned, provided they are ignorant of the Church’s prohibition; also to those who, after having made such provision in defiance of the Church’s laws, desired sincerely, before their death, to revoke the provision, but who for some valid reason were unable to do so.

This is a short synopsis of all the decrees concerning cremation, issued by the Holy Office in the last twenty-five years.

Mr. B., therefore, may not receive the Sacraments of the Church, as long as he continues in his resolve to have his body cremated, because he is in mortal sin, defying a grave law of the Church. And if it be known by the general public that he persevered to the end of his life in his resolve to have his body cremated, he can not receive Christian burial.


Case VIII: Secret Societies

p. 38A convert to the Catholic faith is a knight of Pythias. He was a knight for many years before he became a Catholic. He carries a few thousand dollars life insurance in the order. As he is a poor man, it would be a great hardship for him to quit the order and forfeit this insurance. What shall he do about it?

Answer.—There are two categories of so-called secret societies, forbidden to Catholics: (a) societies, like the Masons, that are forbidden under censure, i. e., under pain of excommunication; (b) societies, like the Knights of Pythias, that are forbidden under pain of sin, but not under censure.

On October 11, 1869, Pope Pius IX issued his famous Bull, Apostolicae Sedis, in which among many other censures, reserved to the Holy See, is the censure of excommunication pronounced against “those giving their names to the Masonic or Carbonari sect, or to other sects of the same kind, which plot either openly or secretly against the Church or lawful authorities; and likewise those furnishing favor of any kind to those sects and not denouncing their hidden leaders and chiefs, until they have denounced them.”

Two qualifications are required in order that a society or organization fall under the bann of excommunication: (a) its members must constitute a sect, that is, they must be united very closely together by the profession of the same principles, that the society as a body professes and advocates; (b) it must war against the Church or against the State, even though it exist for other purposes also.

The societies generally understood to possess these two qualifications and therefore to be forbidden under pain of excommunication are:

p. 39


	The Masons. Pope Clement XII, in 1738, first excommunicated the Masons. Then Benedict XIV, in 1751, reaffirmed the censure, as did Leo XII, in 1825, Pius VIII, in 1829, Pius IX, in 1869, in the Bull Apostolicae Sedis, just mentioned, and finally Leo XIII, in 1884, in the Bull “Humanum genus.”






	The Carbonari, a secret political society organized in Italy, in the beginning of the last century, whose purpose was the overthrow of the existing government and the establishment of a republic. They were excommunicated by Pius VIII and Leo XII.






	The Fenians. This society was prohibited under censure of excommunication, by the Holy Office, January 12, 1870.






	Societies of Anarchists and Nihilists, in Russia especially, but wherever they may exist, since their purpose brings them under the ban of excommunication.



No Catholic, therefore, may belong to any of the above named societies, without committing mortal sin, and at the same time incurring excommunication, which excommunication is reserved to the Holy See.

In the second category of forbidden societies, namely, of those that are forbidden under pain of mortal sin, but without the censure of excommunication, are to be placed the three societies, expressly mentioned in the official papal documents, that is to say:




	Odd Fellows; 2. Knights of Pythias; 3. Sons of Temperance.



There are other societies also forbidden under pain of mortal sin, v. g., the Good Templars, Cremation Societies, etc., but our concern is at present with the three first mentioned. On February 13, 1896, the following letter was sent to the archbishops of the United States, from the Apostolic Delegation at Washington, D. C., for the information and guidance of the Ordinaries and clergy of the United States:

p. 40‘Apostolic Delegation, 
United States of America.

Washington, D. C., Feb. 13, 1896.

Your Grace:

Under date of August 13, 1895, I received from the Cardinal Prefect of Propaganda instructions regarding the application of the well-known decree of the Holy Office condemning the three societies, “Odd Fellows,” “Knights of Pythias,” and “Sons of Temperance.” According to these instructions which I communicated to your Grace at the time, the condemnation was to be considered absolute, and wherever peculiar circumstances seemed to merit special consideration in particular cases, the matter was to be referred by the Ordinary to Rome. In consequence, many Bishops have, since that time, sent cases to the Propaganda which have been referred to the Holy Office for consideration. The Supreme Congregation, after deliberation on such cases, has, by a decree dated January 18, 1896, determined on a course which is explained by the words which I quote from the decree itself:—

“It was asked whether, every other participation in those same sects having been removed, it is at least lawful to retain one’s own name in the membership rolls, and also to continue at the appointed time in the payment of the aforesaid assessment or debt.

“Since Our Most Holy Lord committed this very grave doubt to this Sacred Supreme Congregation for resolution, that same Sacred Congregation, after mature consideration of the matter, judged that the answer should be:—Generally speaking, it is not lawful; and according to the intention. The intention is that the matter can be tolerated when the following conditions and circumstances concur together in the case, namely: 1. If they originally gave their names to the sect in good faith, before it became known to them that the society had been condemned. 2. If scandal is absent, or is removed by an appropriate declaration that he does this lest he lose his right to the emoluments or the benefit of time in paying the debt; abstaining meanwhile, as stated above, from every communion with the sect and from every participation, even material. 3. If grave harm would come to himself or his family from renunciation. 4. Finally, provided that there is no danger whatever of perversion for that man or his family on the part of the sectaries, especially with regard to a case of illness or death; and likewise that there is no danger of a funeral being conducted with rites foreign to Catholic rites.

“When these matters were reported to Our Most Holy Lord Pope Leo XIII, they were approved and confirmed in their entirety. But since this is a most grave matter, full of dangers and difficulties, which concerns not only very many dioceses but also ecclesiastical provinces, that same Most Holy Lord ordered that, for the sake of observing a uniform rule, Your Eminence and your successors in the Apostolic Delegation may provide for particular cases.”

I beg your Grace to communicate the above disposition of the Holy See as soon as possible, to your Suffragans and through them to the Confessors. With sentiments of highest esteem and fraternal charity, I remain,

For His Eminence, Apostolic Pro-Delegate, 
Most faithfully yours in Xt,

D. SBARRETTI, Auditor.

From this decree of the Holy Office, it is evident that members of the three societies, or of any one of them, can not be absolved unless they absolutely renounce their adherence to the prohibited societies. This renunciation must be external, complete and made in good faith; because the aims and purposes of these societies are known to be dangerous to religion and to society, although the individual members of them may be quite ignorant of this fact.

p. 42Since, however, besides their leading aims, which are for the most part a matter of secrecy, these societies have for their secondary object mutual assistance in temporal things, the question arises whether a member, who having joined the association in good faith, has given his share toward the accumulation of a benefit fund, a proportionate part of which was to be returned to him or his family with just interest, either as savings or as relief money in case of sickness or death—whether such a member must so far renounce his connection with the society as to sustain a serious loss. To this, the Holy Office answers: As a rule, such financial loss is not a valid reason for continuing in the society, since it is impossible for a man to remain a nominal member of a society, without either furthering its main object, though unwillingly and unconsciously, or else giving scandal to those who do not know the true reasons for his remaining a nominal member, and who will naturally assume that such membership means practical co-operation in the aims and purposes of the society.

Nevertheless, there may be cases where there is no scandal given by the person continuing a nominal member, and where there exists no danger for his faith and where withdrawal would mean serious pecuniary loss. In such cases, provided the man joined the society in good faith, not knowing that it was forbidden, the pastor or confessor may make application in order to obtain permission to give the man absolution although he allows his name to remain on the rolls of the society in order to be entitled to the insurance for which he has been paying perhaps for many years. If such be the case, the Apostolic Delegate in Washington has been empowered by the Holy See, to allow a mere nominal membership to continue, according to his judgment of the case, for the sole purpose of securing for the applicant an external title to what really belongs to him, without identifying him with the dangerous or unlawful character of the forbidden society.

p. 43In summing up the case before us, we would say that:




	Since the man in question became a Knight of Pythias in good faith, that is before his conversion to the Catholic Church,






	Since he can not now withdraw from the order without serious pecuniary loss, being a poor man; then






	If his nominal membership create no special danger for his spiritual interests, and






	If such membership give no scandal, then application ought to be made to the Apostolic Delegate in Washington by the man’s confessor, or through him by the bishop, to obtain permission for the gentleman to continue a nominal member of the K. P.’s, in order to be able to claim legally the insurance that belongs to him and to his family. The confessor has no power or jurisdiction to judge whether the conditions that may permit nominal membership are verified or not; neither has the ordinary such power. The Apostolic Delegate alone is the competent authority to determine whether the circumstances of the case call for a special permission or authorization to continue a nominal member of the society.




Case IX: The Seal of Confession

p. 44Titus, a priest, has for some time, been hearing the monthly confessions of certain boys. Recently the boy J. came to Confession and confessed among other things, that he had been “mad at a boy.” No names are mentioned, but the priest happens to know the boy J., who is confessing, and thinks he knows also the one at whom J., as he says, is “‘mad,” and whose name is H. After questioning to satisfy himself that J. entertains no further ill-will against the other boy, the priest absolves and dismisses the penitent. Subsequently he notices that the two boys J. and H. are no longer seen together, though they had in the past associated a great deal. Titus, in an occasional talk with H., whom he thinks to be the boy referred to by J. in Confession, asks H. if he and J. were not on good terms, and H. admits they were not. Titus brought up this matter in order to bring about a reconciliation between the two boys, one of whom, J., had in Confession expressed his consent to be reconciled.

Did Titus act properly in asking this other boy H. about the matter? e. g., if he and J. were on good terms? Would the two boys concerned be likely to think that the priest made use of knowledge which he had obtained in the confessional?

Answer. There are two decrees of the Holy See extant, regarding the use of knowledge gained in the confessional. The first is a decree of Clement VIII, May 26, 1593, in which superiors of religious orders are forbidden to make use of any knowledge gained in the confessional, for the external government of the order. DeLugo and St. Alphonsus, both maintain that this decree is to be extended to all superiors, even though they belong to the secular clergy, in relation to all classes of penitents, because the decree does not contain merely a particular regulation for some individuals, but it promulgates a divine law concerning the seal of Confession. And for this reason, they say, that the doctrine of the earlier theologians, that knowledge gained from Confession might be made use of, provided there was no danger of revealing the sins of the penitent, that is, provided others would not suspect anything about the penitent, must be corrected. The other decree is a decree of the Holy Office, November 18, 1682, by which it is forbidden to make use of information gained in the confessional, to the detriment of the penitent, even though by so doing the penitent might be saved from some greater evil or suffering, and especially from some greater sin. This decree necessitates the amendment of the principle, held also by the earlier theologians, that information gathered in the confessional might be made use of, provided the penitent could not be rationabiliter invitus, that is to say, when the use of such information is necessary to reclaim the penitent from sin.

p. 45St. Alphonsus admonishes all confessors to be exceedingly careful in the matter of the seal of Confession, since there is always more or less danger of either revealing the sins of the penitent or else creating hardships for him. We will give a brief synopsis of the teaching of the holy Doctor in regard to the seal of Confession. He says that it is never allowed to make use of any information gained from the Confession of a penitent, if




	There be danger of revealing a penitent’s sins;






	Thereby a hardship be created for the penitent, or the penitent be led thereby to dislike or detest Confession;






	Others suspect that the seal of Confession is being violated, or in other words, if others are scandalized.






	Even though some greater evil or sin might be obviated for the penitent, by the use of information gained from the penitent’s Confession, it is never allowed to use it. Not even if the penitent did not know that the confessor was acting on information gathered from his Confession. The reason why such knowledge may not be used, even when the penitent is quite ignorant that it is being used, is that the faithful would be turned away from the practice of Confession, if they thought that the confessor might use the information gathered from their Confessions.



p. 46Therefore, if the confessor knows from the penitent’s Confession, that the penitent is making bad Confessions, or is indisposed, he may not, for that reason, refuse to hear his Confession. For such conduct on the part of the confessor would be a violation of the seal and would render Confession odious.

It is never allowed to question the confessor of children concerning their conduct, nor is it permitted to consult a confessor regarding young men who are to receive holy orders. The only information that a confessor may volunteer under such circumstances is that such penitents frequent the Sacraments.




	It is lawful to use information gathered in the confessional, provided such use does not result in hardship to the penitent and there be no fear of any revelation. For if there be no fear either of revelation or of hardship for the penitent, the Sacrament will not be made odious, even though the penitent should notice that some use was being made of what he had told in Confession, because if the use being made of knowledge gained in Confession is in no wise detrimental or burdensome to the penitent then such use does not make Confession more difficult or distasteful.



Therefore a confessor may make use of what he knows from Confession for the reformation of his own life, for the better fulfillment of his office or duties as a confessor, to pray to God for his penitents, to treat them with more kindliness, even though the penitent might notice that this was being done because of what he told in his Confession; since the Sacrament is not thus made hateful; the confessor may also use knowledge that he has from Confession, to consult works on theology and the spiritual life; to temper his dealings with penitents in the confessional; to save himself from the pitfalls that his penitents have encountered; to admonish others, etc. In sermons it is allowed to speak in a general way of things, that a preacher would not think of unless he heard Confessions, but he must have a care not to speak of any particular sins of individual penitents.

p. 47


	A confessor may do anything that he ought to do, or would have done, even if he had not heard Confessions; even though it was the Confessions that put it into his mind to do it now; provided he take care to admonish the penitent, lest he be scandalized. But it is not lawful for a confessor to do anything on account of something he hears in Confession, which otherwise he would not have done, if from his doing so, a hardship might be created for the penitent, or there be fear or danger that something be revealed. The confessor is obliged in conscience to wait until some future event or occurrence furnish him an excuse or motive for doing what would otherwise not be done.



In answer to the question now, it is evident from what has been said above, that the priest had no right to ask the question which he put to H. Even though his purpose was to remove an occasion and cause of sin between the two boys, still his knowledge was gathered exclusively from the Confession of one of the boys, and its use, under the circumstances, would create suspicion that he was breaking the seal of Confession, and make Confession distasteful and even odious. Even though the priest might have had J.’s permission to speak of the matter to the other boy, he would first have to explain the circumstance of the permission to H. in order to remove any scandal that H. might take by thinking that the priest was violating the seal of J.’s Confession, in speaking to him about a reconciliation. The priest should have waited until he learned, by some means independent of the confessional, that J. and H. were estranged, and then, letting the boys know clearly whence he had his knowledge, might have tried to reconcile them.


Case X: Anticipating the Office

p. 49X. has been in the habit of anticipating his office every day at two o'clock P. M. He has no special faculty from his Bishop or from the Holy See to do this. He finds it extremely convenient, however, although there are many days when he could wait a few hours longer before anticipating for the next day.

Was his anticipation of the office at two o’clock on those days when he might have waited a few hours longer, valid, and if valid was it also lawful?

ANSWER:

According to the opinion of many approved theologians, and which opinion is therefore certainly probable, the office may be anticipated every day from two o’clock in the afternoon, in all cases validly and for a slight reason at least, licitly, without any special indult or faculty from the Holy See. We are aware that this is not the more generally received opinion of the theologians, either ancient or modern, but still it is supported by theologians of such great authority that it can be said to enjoy both internal and external probability.

St. Alphonsus, in the first edition of his Moral Theology, called this opinion most probable, probablissima, In the later editions, however, of his work, he retracted these words, and expressed his belief that the truer opinion was that it was not allowed, without a special permission from the Holy See, to anticipate the office at two P. M. But Sabetti, Bucceroni, Ballerini-Palmieri, Genicot, Noldin, etc., as well as the Salmanticenses, Sanchez, Viva, etc., all agree in saying that the opinion is solidly probable, that holds that a priest may anticipate his office every day at two o’clock in the afternoon without any special authorization from the Holy See. They reach this conclusion in this way. In the beginning, matins and lauds were recited during the night time. Gradually, however, the practice grew up of anticipating the next day’s office the evening before, after sunset. In the course of time this was improved on, by reciting matins and lauds when the evening began to fall, that is to say, when the sun was half way between the zenith and the horizon. Because, when the sun reached this point, the tempus vespertinum began. Finally the custom grew of anticipating the next day’s matins and lauds, from the beginning of the tempus vespertinum not of the natural day, but of the ecclesiastical day. Now, the tempus vespertinum of the ecclesiastical day began at two o’clock. That is to say, the evening of the ecclesiastical day began when vespers were recited in the choir. Vespers were recited in choir when the sun was half way between the zenith and the horizon in the afternoon. Now, however, vespers are recited in choir at two o’clock P. M., so that two o’clock P. M. is now the beginning of the ecclesiastical evening. As soon, therefore, as vespers have been said in the choir, i. e., about two P. M., the next day is, figuratively speaking, beginning, and the office of the next day may be begun. St. Thomas says: “As regards the ecclesiastical office, the day begins from Vespers; hence, if anyone after the said Vespers and Compline recites Matins, this now pertains to the following day” (Quodlib. v, a. 28).

p. 50In 1876 the Congregation of Rites was asked: “At what hour is it lawful to begin the private recitation of Matins with Lauds on the evening of the preceding day?” To which the Congregation made reply: “The private recitation of Matins with Lauds on the evening of the preceding day may begin when the sun holds the midpoint of its course between noon and sunset.” Again, a few years later, the same congregation was asked: “Whether the aforesaid response is to be understood so that one who had recited Matins with Lauds on the evening of the preceding day before the sun held the midpoint of its course between noon and sunset would not satisfy his obligation?” To which was answered: “Let approved authors be consulted.” From these two answers of the Congregation of Rites we gather, first, that if the opinion which allows anticipation of matins and lauds from two o’clock P. M. were wrong, the congregation would have condemned it; and secondly, since the congregation refers us to approved authors, and since many of the most eminent among these allow a priest to anticipate matins and lauds from two o’clock in the afternoon of the preceding day, it follows that the Holy See gives countenance, constructively, to the practice of anticipating matins and lauds at two o'clock of the preceding day, without a special dispensation.

p. 51Therefore, we say, whoever anticipates his office at two o'clock the preceding afternoon, does so validly, that is, he is not bound under pain of mortal sin to repeat it later, either on that day or on the next; and if he have a “tenuis ratio” for so anticipating, he does so lawfully. Now, in the case before us, X. has a sufficient reason on some days for anticipating at two o’clock, but then on other days he has no special reason, and could just as well put it off until later. However, on such days as he has no special reason for beginning the next day’s office at two o’clock the very convenience that it affords him is a sufficient reason. It lends regularity to his recitation of the office, and strengthens a very excellent practice, and is of itself ample reason for anticipating every day at two o'clock P. M. It would be difficult to convince us that not every secular priest in this country has sufficient reason to anticipate his office at two o’clock P. M. every day, without any special dispensation or faculty to do so. But when one considers the weight of theological authority which justifies one in so doing, he were a very scrupulous and unreasonable man, indeed, who would give up so — laudable a practice for so poor a scruple.


Case XI: Disparity of Religion

p. 53Bertha is married to a man who does not know anything about his baptism. Bertha is a Catholic. The man was the son of a non- Catholic family, the mother being a Methodist, but the son has apparently no religion at all. I think therefore that I should procure for them a dispensation super impedimento disparitatis cultus. Now the man always runs away when I go there, as I have been attending his stepdaughter. I would hardly care to look to him for a renewal of consent, because he would not know what it was all about, and if they did renew their consent I would be uneasy about its being a valid consent. It would be hard enough to make the wife do the renewing, because she has lived with a man who was not her husband, before her present marriage, and is perfectly satisfied that the present marriage is all that it ought to be. I don’t know whether I ought to get a dispensation in radice, or whether to get an ordinary dispensation and take advantage of what Sabetti says, viz., that the opinion seems entirely certain that the party who is ignorant of the impediment need not renew the consent in this one case—that a Catholic marry an unbaptized person. I never met this man, but his wife tells me he is a very good man, and once I became acquainted with him he would be glad to see me; but he would not understand about the impediment and might think that I was unnecessarily interfering in his private concerns. Should I get a sanatio in radice, or the ordinary dispensation, and will it be sufficient in the second case to have the wife renew her consent?

Answer. The cause of the difficulty about this marriage is the uncertainty of the husband’s baptism. If he was never baptized, or if ever baptized, then never validly, there seems to have existed at the time of his marriage to a Catholic woman a diriment impediment disparitatis cultus, which was not removed by a dispensation, since we suppose that they were not married by a priest, and which rendered any marriage with a baptized woman invalid. That the man, and even the woman, were ignorant at the time of the impediment and its effect, did not stay its operation of invalidating the marriage. Their marriage consent may have been perfectly valid and sufficient—qua consensus—still it could not create a valid marriage contract, because it was vitiated or rendered inoperative by reason of the impediment.

p. 54In the present case the man’s consent was valid, because he knew nothing of the impediment. It would seem also that the woman was ignorant of any diriment impediment, and at the time of the marriage gave a valid consent. “In dubio standum est pro valore.” In case, therefore, that it be fully established that the man was never baptized, and it be impossible or extremely difficult to bring about a renewal of consent, a sanatio in radice may be procured and applied without renewal of consent on either part; or better still, application should be made to Rome, according to the Holy Office, if the parties were married without a dispensation super impedimento disparitatis cultus, and the baptism of one of the parties was in doubt at the time of the marriage, but afterward was proven to have been no baptism at all. In this case Rome will advise what course ought to be pursued in each instance. If the woman was aware, at the time of her marriage, or has become aware since, that her marriage was invalid on account of a diriment impediment, she must renew her consent, since the consent that she gave at her marriage was worthless on account of her knowledge of the impediment, or has become worthless since, owing to such knowledge, and therefore can not be said to endure, so that it might be healed, since it never existed or has ceased to exist. Therefore it must be renewed, i. e., a new consent must be given or there can be no valid contract. But all this reasoning has proceeded on the assumption that there existed from the beginning of this marriage a sufficient impediment to have invalidated the marriage. Now is such really the case? Is it certain that this man was never baptized? Is his baptism sufficiently doubtful to create a presumption against the validity of his marriage? No, by no means. It is not certain that he was never baptized. He himself does not know anything about his baptism, but his mother was a Methodist, and the Methodists as a religious body baptize validly. This fact alone creates a presumption, according to the decisions of the Congregation of the Holy Office, in favor of the man’s baptism, with respect to the validity of a marriage contracted or to be contracted.

p. 55Only in cases where it is perfectly certain that one of the parties to a marriage contract was never validly baptized, can there be question of the impediment disparitatis cultus. In our case there is no such certainty. The whole question must, therefore, be solved on -other lines. There is well founded doubt whether this man was ever validly baptized. Upon investigation the doubt remains. It can not be said with certainty that he was baptized, and it can not be said with certainty that he was not baptized. It is a case of “baptismus dubius.” Now this man, only doubtfully baptized, marries a baptized woman, before a magistrate or a non-Catholic minister of the Gospel, without any dispensation super impedimento disparitatis cultus. Is such a marriage invalid, or is it valid, or is its validity doubtful.

“Whether the marriage is valid if a grave doubt arises concerning the baptism of one party?” The solution of this question is to be found in the decrees of the Holy Office, v. g., decrees Nov. 17, 1830; July 7, 1880; Sept 18, 1890, etc., etc.

p. 56According to these decrees, when the baptism of one of the parties to a marriage contract is doubtful, whether the doubt concern the fact of the baptism or its validity, “with respect both to a marriage to be contracted and to one already contracted, it is held valid by presumption.” It is only in cases where it is altogether certain that no baptism was ever conferred, or if conferred, then invalidly, that the impediment disparitatis cultus, invalidates the marriage. Now if a person, regarding whose baptism there exists grave doubt, but whose baptism is presumed to have been valid in ordine ad matrimonium, is married to a baptized person, without a dispensation, then theologians consider such a marriage valid, even though, in reality, the person thus married was never baptized; they hold that in such cases the Church dispenses super impedimento disparitatis cultus. If, however, in the same case, when a doubtful baptism has been presumed valid, and a marriage is contracted, and afterward it be established on incontrovertible evidence that the doubtful baptism, thus presumed valid, was in reality no baptism, then recourse must be had to the Holy See, which will decide what is to be done in each particular case.

For determining when a baptism may be presumed valid, in ordine ad matrimonium, the Holy Office lays down the following rules:




	If the person, whose baptism is in doubt, belonged to a sect which does not insist, in its ritual, on the essential form and matter of baptism, then each case must be examined separately.






	If the person belonged to a sect whose ritual does prescribe the essentials for a valid baptism, then the baptism of such a person is presumed to have been valid, and no further investigation is necessary.



p. 57


	If, upon examination, in either case, the baptism continues doubtful, then it is presumed valid, with respect to the validity of marriage,



A general rule of the Holy See in this matter is: A doubtful Baptism, with respect to a marriage to be contracted or one already contracted, must be held valid.

In conclusion, therefore, we say that this Catholic woman’s marriage to this doubtfully baptized man, although entered into without a dispensation, is to be presumed valid in the eyes of the Church until it is proven invalid.


Case XII: A Case of the Impediment of Consanguinity

p. 58Titius and Bertha desire to contract a valid marriage, and to this end they consult their parish priest. Now the parish priest is aware of a persistent rumor to the effect that Titius and Bertha are related to one another “primo gradu lineae collateralis”: in other words, that they are brother and sister. He refuses to marry them until he shall have first investigated this rumor and discovered the ground on which it rests. Upon investigation, he finds that the grounds for the suspected relationship are the following:




	Public report: all the people of the neighborhood believe that Titius and Bertha are brother and sister.






	Bertha’s mother, in bringing suit against Sempronius for the support of Bertha, swore that Bertha was his child, although Bertha’s mother was not married to Sempronius.






	Sempronius, on his death bed, acknowledged that Bertha was his child, and desired that it be so entered on the baptismal record.



Sempronius married Anna, another woman, who bore him Titius, who now desires to marry Bertha. After the death of Anna, Titius’ mother, Sempronius, his father, married Bertha’s mother.

The parish priest, discovering this to be the case, thought that the grounds for suspecting that Titius and Bertha might be brother and sister were sufficient to justify him forbidding them to marry. Accordingly, he refused to marry them, and forbade them, under pain of having their marriage annulled, to attempt to get married. But this did not deter the young couple from endeavoring to carry out their purpose of getting married. The whole case was, therefore, brought before the bishop. Now Bertha’s mother appears before the bishop’s court and makes affidavit that Sempronius was not Bertha’s father: that when she stated ‘that he was, she had simply lied, in order to keep Sempronius from marrying another woman, and to get support from him for her child. That if Sempronius declared on his death bed that Bertha was his child, he did so at her most urgent prayer in order to remove the stigma from her, who was then his lawful wife, and from her daughter: but that there was no truth whatever in Sempronius’ statement.

In the meantime, however, Titius and Bertha are living together as husband and wife and have children. Bertha’s mother is nearing death and desires very much that Titius and Bertha should be married validly and licitly in the church before her death. In this extremity the whole situation is laid before the Holy See, with the prayer that the Holy See would deign to determine authoritatively whether there were sufficient ground for suspecting the alleged relationship between Titius and Bertha, and therefore forbidding their marriage by the Church, or whether the grounds for the suspected relationship were insufficient in Canon Law, and that Titius and Bertha might be married by a priest.

To this prayer of Titius and Bertha the Congregation of the Inquisition, or the Holy Office, on April 6, 1906, returned the following answer: “After examining all the law and the facts in the case, the non-existence of the impediment of blood relationship is not sufficiently established, and, therefore, the marriage of the petitioners can not be allowed.” This reply or decision of the Holy Office was approved by the Supreme Pontiff.

There is question here of a doubtful impediment, impedimentum dirimens dubium. A doubtful impediment is one whose existence or non-existence can not be established by a thorough investigation. The impediment may be doubtful, either because the interpretation of the law which creates the impediment, is doubtful and hence it becomes doubtful whether any such impediment exists in law. This is the dubium juris. Or it may be that the law and its interpretation are quite clear, and the doubt may be about the facts in a particular case, whether the facts are such as to warrant the application of the law or not. This is the dubium facti.

p. 60When the doubt concerns the existence of a law creating an impediment or its interpretation and application and the law be of ecclesiastical origin, then it is always lawful to contract a marriage, where such a doubtful impediment exists, because the Church supplies the defect, as Canonists say, and there is no danger of contracting an invalid marriage. This is the uniform practice in the Church, and the Church, cognizant of it, has never condemned it: therefore, constructively, the Church sanctions the practice.

But if the doubt concern the existence of a divine law creating an impediment, as, for instance, whether the divine law forbids a brother and sister to marry, or if the doubt concern the facts in the case, as, for instance, whether Titius and Bertha are really brother and sister, it is not lawful to contract marriage in such a case, because either the Church can not remove the impediment, if it be of divine law, or if the doubt concern the facts in the case, the Church does not wish to supply the defect, or rather positively refuses to supply it. Because the Church has held such marriages invalid, when, after they were contracted, it was fully established that an impediment did really exist. The reason why the Church does not permit marriages in cases where a doubtful diriment impediment exists, is that, generally speaking, an investigation will settle the doubt as to the existence or non-existence of the impediment. If, in any particular case, the investigation does not remove the doubt, then a dispensation is required, ad cautelam, because the Church requires that the Sacraments be administered validly. If, however, the impediment be of the kind that the Church never dispenses, as in the case of Titius and Bertha, then the Church forbids the marriage, and does not grant a dispensation ad cautelam.

p. 61‘Whether the law forbidding a brother and sister to marry be a law of nature, or only a law of the Church, theologians are not agreed. But in this they are agreed, that if the law be only of ecclesiastical origin—juris ecclesiastici—it is one of the impediments that the Church never has and never will dispense. For all practical purposes, therefore, it is immaterial what may be the origin and nature of the impediment. In the case of Titius and Bertha the existence of the impediment is not altogether certain; but still it is sufficiently probable to render the marriage of Titius and Bertha a doubtful marriage, if the Church were to permit them to marry.

In the case of other diriment impediments juris ecclesiastici, the Church validates the marriage, by supplying the defect, or removing the impediment. But in the case of doubtful relationship in the first degree, lineae transversalis, the Church never supplies the defect, by removing the impediment, if it really exists, even though she may, according to some theologians, have power to remove it.

It can readily be seen what grave inconveniences would sometimes ensue if the Church followed any other course. Suppose the Church allowed Titius and Bertha to marry. It would be very scandalous, since all doubt as to their relationship has not been removed. Suppose, after their marriage, incontrovertible proof is produced that they are brother and sister. They will have to separate. The hardship of separating will be greater than the hardship of originally abandoning the marriage. Infinitely more so. ‘And the scandal given and the harm done to religion!


Case XIII: A Case of Restitution

p. 62Titius tells the following incident in confession. About a year ago, while a neighbor’s house was on fire, he did his best to save as much furniture and other articles from the burning house as possible. When there was no longer any prospect of saving any more property, and the owner of the house was standing near Titius, he suddenly bethought him of a considerable sum of money that was still in the house, but did not dare go after it. He told Titius about it, saying: “Well, it goes with the rest.” Thereupon Titius, taking a desperate chance, enters the building and secures the money at the risk of his life, but never lets on that he succeeded in saving it. The house was burned to the ground, and no one ever suspected for a moment that Titius has succeeded in saving the money. Titius felt no scruple about appropriating the money, as the owner had abandoned it as lost, and Titius thought he did him no damage in keeping it, because it would surely have been destroyed had not Titius saved it. Titius always thought that the money was lawfully his until within the last few weeks. Now his conscience troubles him, and as the amount was considerable, he desires to know what he ought to do in the matter. May he keep it, or must he return it?

ANsweR: Titius must restore the money to the rightful owner, but he may retain enough to indemnify himself for the risk he took in saving it and for whatever other damage he may have sustained. We can easily imagine how Titius was led to form a false conscience regarding the money, which permitted him to keep it. He said to himself, the owner abandoned all claim or right to the money when he said: “Let it go with the rest.” And it would have gone with the rest, that is, it would have been destroyed and lost to the owner had Titius not saved it. The neighbor is not any the poorer because Titius kept the money. Whether Titius saved it and kept it, or whether it was burned up, in any case it was lost to the owner. There is scarcely any doubt that a man who has not made a special study of the principles of justice and rights, would reason in some such way as above indicated, and thus become a possessor bonae fidei. However, we cannot call this money a res derelicta. The simple fact that it was in eminent danger of being destroyed, does not obliterate the original owner’s - right to it, or make it a res derelicta. Because it was in imminent danger of being destroyed and then was rescued from that danger does not transfer property rights in it, from its owner to the rescuer. Although it was on the point of being destroyed, it is still the property of its original owner, until it is destroyed or abandoned, and as such “res clamat domino.” Eminent danger to property does not destroy the owner’s right to the property, so that it becomes a res derelicta. Nor does the salvage of property that would otherwise be destroyed transfer the ownership of the property to the one who saves it. It is only when the owner does actually abandon his property and renounces all intention of claiming it any more than it becomes a res derelicta, and consequently primi possedentis. In the present case it can not be assumed that the original and rightful owner of a large sum of money renounced all claim to it as soon as he realized that it was going to be destroyed, or would willingly consider it as belonging to anyone else but himself in case it were rescued from the fire by human agency or through some chance of good fortune. Nor could the owner of the money be held guilty of acting unreasonably, in thus continuing to claim his property, even though he could not have saved it himself and had given it up as lost. It is still his money. The danger it was in has not destroyed his title to it, nor has the rescue of it created a new title of ownership in the rescuer. Therefore the money must be restored. When Titius fully realizes this obligation of restitution he will commit a mortal sin if he does not fulfil it within a reasonable time, if he is able to do so.

p. 63But he is not bound to restore all the money. He may retain a part of it to indemnify himself for the risk he took in saving it. This is quite reasonable and in harmony with the principles of justice. It is not so easy to determine the exact amount of indemnity that Titius is entitled to. In many countries of Europe, the amount is determined by statute and is generally ten per cent. of the whole amount found or saved. Ten per cent., therefore, we would say, let Titius retain as a reward for the risk he took in saving the money. It were very much to be desired that we had some such law, determining the reward for finding or saving property in the United States. We would even agree that Titius keep more than ten per cent. if he conscientiously thinks that ten per cent. does not represent the risk he took. Moreover, if Titius sustained any damage to his health or his clothing by saving this money, he is entitled to a reasonable indemnity for that also.

Only in the case of food or drink do the moralists make an exception to this general rule of restitution. “If a thief has consumed, in the same place and within the same time, a thing remaining in certain danger, during which he foresaw that the thing would equally perish in the owner’s possession,” he is not bound to make any restitution. The reason is that an article has no value for the owner as long as it is not removed from the danger of destruction. If the food or drink be removed to a place of safety before being consumed, then of course they recover their value and must be restored, quia res clamat domino.


Case XIV: A Will Case

p. 65A man died recently and left a will, disposing of a small estate. The bulk of the estate was left to his children, but a bequest of one thousand dollars was left to a certain charity. The will was offered for probate, but was declared void by the court, because it was not drawn according to the requirements of the law, and the man was adjudged to have died intestate and his estate was ordered distributed according to law, as if he had died without making a will. The decree of the court, of course, canceled the thousand dollar bequest to the charity. Are the children, nevertheless, bound in conscience to comply with the known will of their father and donate one thousand dollars to the said charity? Or may they accept the decision of the court as discharging their conscience from any further obligation to pay this thousand dollars? These people are in poor circumstances, but they are conscientious Catholics, and desire to know what their strict duty is in this matter.

Answer.—This case comes under the general question of how far the civil law binds or discharges a man’s conscience in the matter of justice..There can be no doubt that the laws of the state may and do bind in conscience, independently of the fact whether the thing it commands or forbids is already commanded or prohibited by the divine or natural law. Laws made by competent authority for the common welfare are binding in conscience.

This is true of the state as well as of the Church. The state is a competent legislative authority in civil affairs. If its laws did not bind in conscience, the citizens would be always at liberty to transgress its laws, made for the common good, whenever their transgression did not involve a transgression of the divine or natural law, and thus defeat the common welfare and circumvent the ends of civil society. Especially is this true of state laws concerning property rights. The civil law, creating or transferring or extinguishing property rights, aims at promoting the common welfare, and nothing affects the security of the citizens or the perma- -nence of the state more than laws regarding property. For the order and security of a community it becomes necessary at times for the civil law to create or extinguish or transfer claims and titles to property.

p. 66If the civil law, in accomplishment of this, might not bind the citizen’s conscience, its purpose would be largely, if not wholly, frustrated. Just as the Church, for the promotion of the common good in religious matters, may make laws that bind in conscience, since the Church is a competent legislative authority in religion, so may the state, being a competent legislative authority in civil matters, make laws, that bind in conscience, for the promotion of the political and social welfare of the citizens.

Now the common weal demands sometimes that certain juridical acts be declared void of any legal value whatever, because they work harm to society, and if the purpose of the laws can not be secured unless they place a burden on the conscience, then, since the common welfare demands that they be enforced, they become binding in conscience. Thus a husband is not permitted by law to deprive his wife of her legal share of his property. If he makes a will or a conveyance of property, thus injuring her, the law nullifies or voids his act, as being inimical to the best interests of the community.

Now, if the voiding of the husband’s act did not hold in conscience, the wife would not be allowed to vindicate her rights, and the law of dower would become inoperative, to the great detriment of society. There is no doubt, therefore, that the civil law may wholly annul and make void, not only for courts of law, but for the court of conscience also, juridical acts of citizens, such as the conveying of property, for instance, if the common welfare demands it. In any particular case the intention of the lawmaker or legislature must be examined as to the value or force of formalities required by the law.

p. 67It is generally admitted, however, by the moralists that laws of the state voiding certain acts and performances of private citizens only void them civilly, or as far as the civil courts are concerned, unless it can be shown that it was within the contemplation of the law to void the act even in the court of conscience. State laws that transfer or extinguish property rights demand a strict and narrow interpretation, because being in restraint of the citizen’s liberty they are aliquid odiosum, and, therefore, strictae interpretationis. Moreover, an act or a contract that is, by its nature, valid, must not be judged invalidated by the civil law, unless it is clearly the purpose of the civil law thus to invalidate it. But when a court does declare certain acts and performances of individuals null and void, then such acts and performances are void also in conscience, because otherwise the declaration of the court would be vain and idle, and public order and security would be put in jeopardy.

When contracts, therefore, as for instance last wills and testaments, are declared null and void by the civil law unless certain legal formalities are complied with, it is a probable opinion among theologians, and therefore a safe opinion to follow in practise, that the purpose of the law is to void such last wills and testaments only as far as the civil courts are concerned. Therefore, the heirs to an estate are not bound either in law or in conscience to observe the provisions of a will that has been declared void by the court; and they may demand legally the return of any property that was conveyed under the will, because by so doing they are only enforcing their rights that they enjoy under the law. But on the other hand a beneficiary under a will that has been declared void by the law need not return the bequest until the court has declared the bequest to have been null and void and ordered him to return it.

p. 68In the case before us, therefore, the children of this man, whose will was thrown out by the court of probate, are not bound in conscience to give the thousand dollars to the charity designated by their father, because they may avail themselves of a law that is just and sound in principle, and made for the protection of society, but whose value would be destroyed if it did not bind in conscience. If, however, any part of the bequest had been already paid over to the charity, the charity could in conscience retain it until compelled by a decree of the court to return it.


Case XV: Liability for Damage Done by One's Animal

p. 69Is a person answerable in conscience, or in foro interno, for damage done by his animal? The case is this: A. had a dog that repeatedly chased and killed chickens belonging to B. B. had complained to A. about his dog, but, as it seemed, to very little purpose, because the dog continued to injure and destroy B.’s property. Finally B. killed the dog. Now, the dog was a valuable animal, worth many times more than the chickens, and A. is at present endeavoring to recover damages in the courts. Is A. justified in bringing suit to recover the value of the dog, or was B. justified in killing it? Which one of them ought to stand the loss of the chickens?

Answer.—In answering the foregoing questions, the confessor proceeds in quite a different way from the judge of a court of law, because, there is a very material difference between the forum internum and the forum externum, i. e., between the court of conscience and the civil law court. The decision in a case given by the confessor will often differ very materially from the decision given by a judge in a court of law. In the forum internum, or court of conscience, in a case like this one, it is the culpa theologica that counts; in the civil courts, it is the culpa juridica, or the omission of the care which the law requires in the use of property so as not to injure others. When the confessor estimates a man’s responsibility for injury done by the man’s animal, his first concern is to ascertain whether the damage done by the animal is imputable to its owner as a sin, that is a culpa theologica. If the damage done was the result of carelessness, then was the carelessness sinful?

p. 70If there was no sin, then as far as the court of conscience, the forum internum, is concerned, there is no restitution to be made. The civil court, on the contrary, is concerned about the culpa juridica, that is to say, the civil judge is not concerned about the sinfulness of the accused’s action of omission, but only about the fact of the omission of that care which the law requires of citizens in the use of their property so as not to injure others in person or property. Whether the omission of the proper care was sinful or not, is no concern of the civil court. The court endeavors to ascertain the culpa juridica, that is, in the present case, whether A. failed to take the care that the law demands that he take in the use of his property so as not to injure others. Whether A. committed a sin in failing to confine his dog is of no consequence in the civil court, provided it can be shown that he failed in the care required by the law. It is the only thing of consequence in the forum externum. A.’s carelessness in keeping and using his dog may have been wholly without sin; in fact there may have been no real carelessness at all, but only what is called constructive carelessness, nevertheless the court will hold him liable. The general rule of the law is that a person shall so use his property as not to injure another in person or property. Where a person uses his property so as to injure others, even though he be not guilty of any sin or criminal carelessness in such use, still if he fails to take the amount of care that the law says he must take, then he is guilty of constructive carelessness, and is liable. It is irrelevant that he did not intend to do the injury, that he did not actually foresee it, and was not guilty of sinful or criminal negligence in not foreseeing it; the fact remains that the injury was inflicted because the amount of care that the law ordains that people must and shall take in the use of their property, was not taken, and therefore A. is liable.

p. 71If a case like the present one, therefore, is being tried in foro interno by the confessor, and no sin attaches to A.’s neglect to confine his dog, then no reparation can be required of A. in foro conscientiae, ante sententiam judicis; whilst, if this same case is argued in the civil court, the fact that injury resulted from the use which A. made of his dog will be prima facie evidence that A. did not employ such care as the law directs, and the court will so find, until proven otherwise.

This rule of the law, although it may work a hardship in some particular instance, is just and wise and reasonable, as regards the whole community, because it compels persons owning property to use it in a reasonable and just manner so as not to injure others, and were it not for this disposition of the law, a great deal of injury would be done to life and property through carelessness and neglect, and the social order would be very considerably disturbed. Reparation imposed by the law for injury done to others in the use of one’s property, is just and reasonable and must be made.

According to the statute law, a dog is a tame animal and therefore the owner must know of his vicious habits to be held liable for damages done by him. But where the dog was upon the premises of another and did injury, the owner was held liable by the court, although without knowledge of the dog’s bad habits. In case a dog kills or wounds sheep or lambs, the statute law makes the owner of the dog liable for the value of the sheep killed or wounded by the dog, whether the owner. knew of its vicious habits or not, even though the sheep be at the time trespassing. This refers of course only to the killing of sheep or lambs. The dog’s propensity to chase and kill such animals is so universally well known, that the law supposes every owner of a dog to have knowledge of it and holds him liable for any injury resulting therefrom. In cases where other property is injured by a dog, knowledge of the dog’s vicious habit must be proven against its owner, before he can be held liable. The liability of the owner or keeper of any animal for an injury committed by it is founded upon negligence. Any person is justified by the law in killing another’s dog, where the dog is dangerous or ugly, and his owner knew it, and the dog is found running at large or has been bitten by a mad dog; when it attacks one’s domestic animals on his land, or when it attacks persons or in any way becomes a nuisance; when in the act of chasing, worrying or wounding sheep, unless such chasing, etc., be done by the direction or permission of the owner of the sheep, or by his servant. But no one has a right to shoot a dog because he has been trespassing on his land, although he may have put up a sign or notice on his land that he would do so.

p. 72The confessor, therefore, if we may be allowed to repeat, distinguishes between a culpa theologica and a culpa juridica. Culpa theologica is a real sin, either mortal or venial; culpa juridica is the omission of the care which the law requires of persons in the use of their property so as not to injure others, whether the omission be sinful or not. Very often such omission will be sinful: then it becomes theologica; but it will also often happen where it is not sinful: then the theologians call it culpa mere juridica. The principle insisted on in moral theology is this: “For an injurious action to induce an obligation of restitution, it is required that it be theologically culpable; for no one is bound in conscience to repair harm unless it was inflicted culpably in conscience.” No one can be held liable for the results of involuntary actions. Now only voluntary actions can be sinful. If an action is not sinful, although injurious, then it is not voluntary qua injurious, and one can not be held answerable for the injury. The injury done may be voluntaria in se or else voluntaria in causa, or altogether involuntary. A person may intend the injury resulting from his action of omission or he may not intend it, but still foresee it as necessarily resulting from his action or omission, which action or omission is done for some other purpose and not to cause injury. In this latter case, if the injury is foreseen and no sufficient cause is present to justify its being allowed to happen, it is imputable as sin.

p. 73Now let us apply all this to the present case. It may be said, then, that it is lawful to kill another’s dog if he is injuring one’s property, but only on certain conditions. These conditions are: (1) Killing the dog must be the only way open to us to stop the injury. If the injury may be prevented by notifying the owner of the dog, etc., then in conscience it is not lawful to kill it; (2) the injury done by the dog must be a grave damnum; (3) the primary purpose of the killing must be the protection of one’s property, and not the injury done to another. These conditions are required in foro interno; for the forum externum all that is required is proof that the care required by the law was or was not taken in using one’s property.

The confessor must determine whether A. was guilty of sinful negligence in the keeping and using of his dog. According to the statute law he is liable for carelessness and may be compelled to repair the injury resulting from such carelessness. The dog in killing B.’s chickens becomes a nuisance, and may be killed and damages recovered from A.

But before the matter is brought into court, what is A.’s duty? It will depend on the nature of A.’s carelessness in keeping his dog. If A. was guilty of sin in being careless, then he is responsible in conscience for the injury done by his dog. A. had been notified of his dog’s vicious habits and should have so guarded that he could not injure another’s property. In neglecting to do so, he evidently failed in his duty and committed a sin, and must now make reparation.

As B. complained to A. about his animal to no purpose, and if an appeal to the officers of the law would have done no good, then if the injury that was being done by the dog was a grave damnum, B. was justified in conscience in killing the dog to protect his property. Vim vi repellere licet is an axiom of the law. Of course, if there had been any other less injurious way or means of preventing the injury to A.’s property, B. would have been obliged in conscience to adopt it. But under the circumstances there does not seen to have been any other way of stopping the damage. B. has a right to insist that A. shall so use his property as not to injure him, and he has a right to recover damages for the injury done.

He has a right also to resist the suit brought by A. to recover the value of his dog. At the same time, if the court should fine him for killing the dog, he will be obliged in conscience to pay, because the court is a competent authority to determine the question of the justifiability of the killing of A.’s dog.

In regard to A., he is bound in conscience to make restitution for the injury done by his animal, because he was evidently guilty of criminal negligence in the way he kept his dog. But if as a matter of fact there was no sin in his carelessness, then, ante sententiam judicis, he is not bound to make restitution.


Case XVI: Occult Compensation

p. 75A man working for a railroad company compensated himself secretly to the amount of about one hundred dollars. He did so at the suggestion of fellow-workmen, who convinced him that he was doing more work than his weekly salary paid for. Prior to being advanced to his present position, this man knew the nature of the work that would be required of him, and the long hours necessary to do the work. This happened several years ago. Now, for some months back, this man has been trying to get an increase of wages from the company. The matter has been taken under advisement by his superiors before whom such matters come for consideration, and they seem to have practically admitted that he is entitled to an increase of ten dollars per month. However, they have been procrastinating now for five months, and are not likely to give the increase until spring, because, this man says, they know that the winter is a bad time for a man to quit work, that a man can not well better himself at this time, and therefore he will not give up his present employment. Now, suppose that the time runs on long enough before they increase his wages, and the total amount to which he thinks himself entitled amounts to one hundred dollars, would this man be justified in not restoring the hundred dollars already taken?

Answer.—According to the moralists very definite conditions must be verified before occult compensation or secretly recovering what one believes to be one’s own, can be considered lawful in conscience.




	Ut debitum sit verum. Our claim must be founded in strict justice, and not merely in gratitude for work well done, or in promises to remember us in one’s will, etc.



p. 76


	Ut debitum sit certum. If there be any reasonable doubt whatever that we have no strict claim in justice, then possession is ninetenths of the law, i. e., the party from whom we endeavor to recover is in possession, and law and equity favor him, and he has a right to keep what he has in his possession until it shall be proven beyond reasonable doubt that it belongs to another. If this were not so, hallucinations would prove a prolific mother of thefts.






	Ut debitum aliter obtineri non possit. The public peace and the welfare of the social structure require that debts be collected through the channels created by custom and law, and only when these are inadequate can recourse be had to secret recovery.






	Ut damnum debitoris vel tertii caveatur. We may injure the debtor in secretly recovering from him if we expose him to the danger of paying the debt twice, or leave his conscience charged with the debt, when in fact the debt is discharged. A third person may be injured by being suspected of dishonesty, etc., and thereby suffer loss of position or legal prosecution.



In regard to employees the moralists say: Beyond the salary agreed upon, provided it is at least the minimum, it is not lawful for him to compensate himself; for beyond the agreement to which he himself consented, nothing is owed to him.

Where no fraud or deception or force has been employed, and the nature of the work was sufficiently understood, and the employee was not driven by stern necessity to agree to work for a wage that is manifestly unjust, there can be no room for secret compensation. If, in the course of his employment, the work required of him should suddenly become more dangerous than could have been foreseen, or much more arduous, as, for instance, night work instead of day work, and the man could not very well get another position immediately, then he might recover secretly. Applying these conditions to the case before us, we are forced to admit that the hundred dollars that this railroad employee took was not a debitum verum, nor a debitum certum, and that this employee had no strict right, founded in justice, and beyond all reasonable doubt, to the said money. The pay that he was receiving from the railroad company was evidently not infra minimum, and if it were, he was not obliged by extreme necessity to work for it, since he could have found other work to do, and since he knew beforehand the nature of the work that was required of him and the wages he was to receive for it. He agreed to do the work for the wage of his own free will and not being constrained, and with full knowledge both of the labor demanded of him and the recompense promised. That was a contractus onerosus, entered into without fraud or deception or force, and the employee had no right therefore to alter its terms, without the consent of the other party to the contract. The hundred dollars must be restored to the railroad company. It is evidently their property and res clamat domino. This we say in view of the first part of the case. But what of the second part? Before coming to the second part of the case we will call attention to a condition, in connection with this first part of this case, existing in almost every large city of the United States, viz.: the dishonesty of street railway employees. There are 3050 conductors employed on the New York City railway lines. In the year 1904, 3491 were discharged, of whom 3436 were in the service less than a year. In 1905, 3019 conductors were discharged, of whom 2864 had been less than one year in the service. In 1906, 4976 conductors were discharged, of whom 4776 had been less than a year in the service. In the first six months of 1907, 3265 have been discharged, of whom 3144 were in the service less than one year.

p. 78The tremendous extent to which these discharges have been for dishonesty or stealing is indicated by the following figures:






	Year
	Total discharges
	For dishonesty




	1904
	3491
	3017



	1905
	3019
	2448



	1906
	4976
	3924



	1907 (six months)
	3265
	2792



	1907 (estimated)
	6530
	5584




In the present year, therefore, if the average for the first six months is carried out, the entire force of conductors on the surface lines will be discharged virtually twice over for dishonesty alone. This means a loss to the surface railway company of New York City, inclusive of fares not collected, of more than ten per cent. of its gross income, or upward of two million dollars a year. Various statements of what this system of self-compensation was worth to individual men have been made up, but only as estimates. One man high up in the councils of the surface railway company said the other day that a former valet who was put in on the road as a motorman found that his share of the daily profit was from $2.00 to $3.00 under normal conditions. Several months ago there was a case in the divorce courts in New York City in which the wife of a city railway conductor was suing for alimony, and in her bill charged that although her husband’s salary from the railway company was only $18.00 a week, he ought to pay alimony on a $50.00 a week basis, as he “knocked down” $35.00 a week on the side. There was a disposition to believe at first that this was an exaggeration, but subsequent investigations bore out the facts. The ordinary reason advanced to justify this dishonesty is that the men are not being paid sufficient wages and therefore are obliged to recover secretly. On the other hand, it has been asserted in the investigation of traffic conditions by the Public Service Commission that the deficit of the New York City railway system in the fiscal year ending June 30, 1907, was over $3,000,000. In other words, although the gross receipts for the year 1906 were $21,937,943, there was a deficit of $2,212,997, two millions of which was caused by dishonest employees. So easy is it for men to persuade themselves that they have a right to recover by secret compensation! (Cf. New York Times, November 17, 1907.) How earnest, therefore, ought not the confessor to be, especially before the fact, in disabusing men of this false conscience.

p. 79In regard to the second part of the railway employee’s case, namely, would it be permitted to this man to keep this hundred dollars, or any portion of it, amounting to $10.00 per month, for the time that the railway company acknowledged that his pay ought to be increased $10.00 per month, but nevertheless failed to increase it?

If the railroad company has really acknowledged that the work of this employee is worth $10.00 per month more than he is receiving in wages for it, and if the true reason why the company does not increase his pay at present, is because they feel that he is obliged to work for them anyway, then they are taking advantage of his need to defraud him of what they freely confess in justice belongs to him and which they unjustly keep back from him, and therefore he might be permitted to deduct from the sum he owes the railroad company the sum of $10.00 for every month that the company fails to increase his pay since the time that they acknowledged that his wages ought to be increased to that extent. If the company’s delay covers more than ten months, we would not permit the man to resume recovering secretly, but we would advise him to change his employer if he thought he could not work for the wages he contracted for. If, however, the reason why the railroad company did not at this time wish to increase his pay, was because they could not very well afford to do so economically, owing to the stringency of the money market for the last four or five months, then we do not think that this employee would be allowed to reimburse himself from the money he owes the company. In this case the company would not be taking undue advantage of this employee’s need, but would be simply refusing to pay more wages for a certain kind of work than they could afford to pay and which they could get other men to do just as well for the present wage, which is, we suppose, not infra minimum justum,


Case XVII: Extreme Unction

p. 81A priest is called to a sick person, living a considerable distance from the church. The road is very heavy and the night very cold and stormy. When he finally arrives at the sick man’s house he finds the sick man unconscious. He gives him conditional absolution, and then proceeds to anoint him, as he cannot receive Viaticum. But upon opening the oil stocks he discovers that instead of the oleum infirmorum, he has brought with him the other two oils! What shall he do? It will require several hours to send to the church for the oil of the sick. The man may be dead before that. The priest quickly dispatches a messenger for the oleum infirmorum, and in the mean time gives the sick man Extreme Unction with the oil of catechumens. When the messenger returned with the oil of the sick, the priest repeated the Sacrament sub conditione, and the man expired without regaining consciousness. Was the Sacrament valid with the oleum catechumenorum, or was the second administration sub conditione necessary or even lawful?

Answer.—The Council of Trent defines the matter of the Sacrament of Extreme Unction to be: “Oleum ab episcopo benedictum.” The exact words of the council are: “From the apostolic tradition received through the transmission of hands, the Church understood the matter to be oil blessed by a bishop” (Sess. 14).

The oil, blessed by the bishop, is understood to be oil of olives; for the word used simply and without qualification has this meaning and this has been the uniform teaching and practise of the Church throughout the centuries. “Because the liquid of the olive is principally called oil,” says St. Thomas, “while other liquids receive the name of oil only by resemblance to it, therefore that which is taken as the matter of this sacrament must also be olive oil” (Suppl. q. 29). Pope Eugenius IV, decre. pro Armenis, says: “The fifth sacrament is Extreme Unction, whose matter is olive oil blessed by a bishop.”

p. 82“The Orientals retain that olive oil, and that blessed, is to be employed for Extreme Unction, unless perhaps you except the Armenians, who seem sometimes to have used butter in place of oil” (Denzinger, I, 185). Oil of olives therefore is required for the valid administration of the Sacrament of Extreme Unction. It is further required for the validity of the Sacrament that this oil of olives be blessed by the bishop. The words of the Council of Trent are clear: “The Church understood the matter to be oil blessed by a bishop” (Sess. 14). The proposition or statement that Extreme Unction might be validly administered with oil that had not been previously blessed by the bishop, was condemned by Paul V (Jan. 13, 1655), as a “propositio temeraria et errori proxima,” and this condemnation was reaffirmed by Gregory XVI, in 1842, who declared that even in extremest necessity a priest could not validly anoint the sick with the oil blessed by himself, unless authorized to bless it by the Supreme Pontiff. As far back as the Council of Carthage, A. D. 390, it was forbidden to a presbyter to bless the oil of the sick (ap. Gratian, c. xxvi, q. vi, c.l.).

The Council of Hispalis (Seville), A. D. 619, also reserves the consecration of the sick man’s oil to the bishop. In the Greek rite the oil is blessed by simple priests; and there can be no doubt that this benediction suffices. Even in the Latin rite, the benediction of the oil by a simple priest is sufficient, provided the priest be expressly or tacitly commissioned by the Pope to bless it. “The matter appears most thoroughly established, such that no one may call it into question” are the words of Benedict XIV (de synod. dioec. 1. 8,c. 4). The Roman rule and the Western rule that now follows it, require that the oil be consecrated by the bishop, and this is required not merely by precept but for the validity of the Sacrament (St. Lig. n. 709).

p. 83The oil, therefore, required for the Sacrament of Extreme Unction must necessarily be (1) oil of olives; (2) blessed by a bishop.

Now there arises the question, and it is on this that the present case hinges, must the olive oil, blessed by the bishop, be blessed especially for this Sacrament in order to be valid, or will oil, blessed by the bishop for any purpose and with any form of consecration, suffice?

Upon this question the theologians do not agree. Some maintain that a special blessing is required for the oil of the sick, that it must be blessed for this special purpose, namely for the annealing of the sick. Others maintain that any blessing or consecration by a bishop is all that is necessary to make the oil valid although perhaps illicit for Extreme Unction.

Suarez maintains that oil blessed in any way by the bishop is sufficient for the validity of the Sacrament, because it is still true to say that it is “oleum ab episcopo benedictum” (Disp. 40, g I, n. 9). These theologians maintain that oleum ab episcopo benedictum is what the Council of Trent declares to be the materia valida of Extreme Unction, and if the council meant by oleum ab episcopo benedictum the special oil of the sick, i. e., oleum infirmorum, the council would have so specified.

St. Alphonsus calls this opinion probable, and in fact, both by reason of the external authority of the theologians that favor it, as well as the internal evidence on which it rests, it may be said to be solidly probable.

According to this opinion, in a case of necessity, the oleum catechumenorum or the S. Chrisma might be used validly for the administration of Extreme Unction instead of the oleum infirmorum, because both of them are olive oil blessed by the bishop.

p. 84But by far the greater number of theologians are against this opinion, and maintain that the oleum infirmorum is the only valid matter for the Sacrament of Extreme Unction. The oil used for the Sacrament of Extreme Unction, they say, must be blessed by the bishop for this special purpose. No other oil, even though blessed by the bishop, will suffice. According to them, it is useless to give even conditional Extreme Unction with the oil of catechumens, for that is not blessed for the special purpose of annealing the sick. To vindicate their position, these theologians appeal to the general practise of the Church and to the decisions of the Roman Congregations, which declare that there is a strict duty to repeat the Sacrament of Extreme Unction, if by chance or accident it has been administered with any other than the oleum infirmorum. This opinion, also, in the view of St. Alphonsus, is probable.

In view therefore of this diversity of opinion among the theologians regarding the necessity of using only the oil of the sick in the administration of the Sacrament of Extreme Unction, we are obliged to agree that any other oil, even though blessed by the bishop, as for instance, oleum catechumenorum or S. Chrisma, is materia dubia for Extreme Unction and may never be used except in a case of grave necessity. For in the administration of the Sacraments it is not allowed to follow probable opinions. Pope Innocent XI condemned the proposition: “It is not unlawful, in conferring the Sacraments, to follow a probable opinion concerning the validity of the sacrament while abandoning the safer opinion.” Hence, in case of necessity, but not otherwise, Extreme Unction might be administered conditionally with Chrism or oil of catechumens. If, however, the oleum infirmorum can afterward be had, the Sacrament should be again conferred. St. Alphonsus does not make mention of a condition in repeating the Extreme Unction, neither does St. Charles, in ordering a repetition in case of mistake as to the oil, even though the oil used had been the Chrism or oil of catechumens. Lacroix, however, says that the Sacrament should be repeated in this case sub conditione (1. VI, pars ii), and all recent theologians are of the same opinion (cf. Lehmkuhl II, 570).

p. 85In the case before us, there was a grave obligation for the priest to repeat the Extreme Unction with the oleum infirmorum, sub conditione. The priest did right in giving Extreme Unction with the oil of catechumens, because it was a case of necessity.

The sick man had indeed been absolved conditionally, but such an absolution must remain dubia, since no external sign of a confession had been made and absolution without some kind of a confession of sin, the theologians say, is dubia. But as regards Extreme Unction, no confession of sin is necessary, only let there be imperfect contrition for sin in the heart if it be impossible to make a confession, then Extreme Unction gives primam gratiam, or sanctifying grace, and this not per accidens, as the Holy Eucharist, but per se et ratione institutionis.

The priest did right, therefore, in giving Extreme Unction with materia dubia in casu necessitatis, deficiente materia certa, but afterward the Sacrament must be repeated cum oleo infirmorum, to make it certain.

All the more so was the priest bound sub gravi, to repeat the Extreme Unction, since the absolution given the sick man was absolutio dubia, he not having retained consciousness and not being absolved sacramentally beyond all reasonable doubt.

If there were any danger of shocking any of the faithful present, by a repetition of Extreme Unction, the priest might obviate it by requesting to be left alone with the sick man for a few moments.


Case XVIII: Concerning a Will Case

p. 86My Dear Doctor:

In the HOMILETIC MONTHLY AND CATECHIST, Vol. VIII, No. 2, page 170, you try to solve a Casus Conscientiae, a Will Case.* Now, my dear doctor, I claim that nearly everything you say in that article is absolutely false. You say: “There can be no doubt that the laws of the State may and do bind in conscience.” That the laws of the State may bind in conscience, transeat; that they do bind in conscience I deny, and I prove it. According to Moral Theology, lex non obligat ultra mentem legislatoris. Atqui; no State legislators ever intended to oblige any man in conscience to observe any law. Therefore civil laws do not oblige in conscience. Our civil lawgivers do not acknowledge any conscience. All our civil laws are penal laws, and no more. Hence any citizen is allowed to violate any law of the State without committing a sin, for the law knows no sin.

* The Case found on page 65 is referred to.

If the laws of the land bind in conscience, then a divorced man may marry a divorced woman!

While the heirs in this case can not be compelled by law to pay the thousand dollars to charities, yet they are bound in conscience to do so, if it can be proven that it was the will of the father that one thousand dollars should be given to charities.

SACERDOS.

‘Answer. It is our constant endeavor to solve the Cases of Conscience appearing in the HOMILETIC MONTHLY according to the principles of sound Catholic morality, as expounded by the great theologians of the Catholic Church. Upon the teachings of St. Thomas, St. Liguori, Cajetan, Suarez, Lugo, Bellarmine, Lessius, etc., and not upon any notions of our own, if we have any, do we rely for a solution of the difficulties presented to us. We are aware that the solutions we give of Cases of Conscience may not ‘always meet with the approval of everybody, nevertheless, they will be found, upon examination, to rest upon the teachings of some, if not all, of the great theologians, whose orthodoxy and learning are both above suspicion. Thus in the solution of the Will Case, to which “Sacerdos,” in the above communication, takes exception, we did but solve the Case according to the principles laid down by St. Thomas, 1-2, q. 96, art. 4; Suarez, de Leg. 1. III, ch. 21; Bellarmine, de membris Ecc. militantis, 1. III, ch. 11, etc., and more recently by Bouquillon, theol. fund. de lege civili, ch. 1; Noldin, de VII praecept. n. 137; Tanquerey, de Contract. n. 617; Aertnys, 1. I, tract. III, n. 144, etc.

p. 87Suarez, loc. cit., treating of the power of the civil law to bind the conscience, says:

“On this matter there was an opinion denying that civil magistrates can bind in conscience through their laws. Heretics, who deny that rulers possess true power to make laws, hold this all the more.” Among Catholics, he continues, Gerson, in a work on the spiritual life, seems to deny the power of the civil law to bind the conscience, but without any good reason. Then he says: “But it must be said that human civil law has the force and efficacy of binding in conscience. This is the common opinion of Catholics, as may be seen in St. Thomas with his commentators.”—1, 2, q. 96, art. 4, etc. Here follows a long list of theologians, whom Suarez quotes as justifying him in asserting that it is the common opinion of Catholic theologians that the civil laws bind in conscience. Among those whom he quotes we find Soto, Bellarmine, Navarrus, Salmeron, S. Antoninus, etc. Hereupon Suarez makes the statement that the assertion that the civil laws bind in conscience is de fide, or proxima fidei. “And the assertion appears either to be of faith or proximate to faith; for it is gathered almost openly from that passage of Paul to the Romans, chapter 13: He who resists authority resists the ordinance of God; but those who resist acquire condemnation for themselves. Chrysostom, homily 23, understands this there as condemnation also before God. Likewise the reason is added there in these words: For he is God’s minister; whence it is gathered that obedience must be given to him, not only because of wrath but also because of conscience, as if he said openly: not only because of fear of punishment, but also in order to avoid fault; for this is what the phrase ‘because of conscience’ strictly signifies, as Ambrose, Anselm, St. Thomas, Theodoret, and almost all the others understood it.” The reason why the civil law binds in conscience, says Suarez, is because the legislator in making it acts as the minister of God, and by the power which he receives from God. The divine law and the natural law require that the laws made by legitimate rulers be obeyed. Yet, observes Suarez, we must not think that it is the divine law or the natural law that binds our conscience to obey the civil law; it is the civil law itself that places the burden of obedience on us. “Nor does it follow from this either that that fault (disobeying the civil law) is properly against the natural law, or that the obligation to an act commanded by human law is natural; because, as I touched upon above, human law stands as the proximate and secondary cause, which rests upon the eternal law as its first cause. But an effect which proceeds proximately from a secondary cause, so that it would not be produced by the first cause except through the secondary, is attributed simply to the secondary cause; and therefore this obligation, even though it is in conscience (of obeying the civil law), proceeds simply from human law.”

p. 88Suarez’ eighth proposition (1. III, ch. 21) is this: The aforesaid power is necessary for the suitable government of the human commonwealth. As the wife is bound in conscience to obey the husband, and the son to obey his father, and the servant his master, and the monk his superior, so a fortiori, is the citizen bound in conscience to obey the laws of the state. “And the reason a priori is that government without the power of coercion is ineffective and is easily despised; but coercion without the power of binding in conscience either is morally impossible, because just coercion presupposes fault—which is very probable, as will be explained more fully in what follows and in the treatment of penal law—or at least is very insufficient, because through it adequate provision could not be made for the commonwealth in many necessary cases.” The divine law and the natural law are altogether inadequate, being too indefinite and indeterminate for the government of a state. When the legitimate lawmakers, therefore, in any state, make just laws for the protection and well-being of the state, those laws are binding in conscience, by virtue of the human power that made them, “they bind immediately by virtue of human legislative power, which can add that obligation in conscience over and above the obligation of natural or divine law” (loc. cit.).

Omitting the intervening chapters, we come to ch. 27, “Whether the obligation of human law, as regards its gravity, depends upon the intention of the legislator.”

“To understand the point of the question, we suppose that the legislator can conduct himself in various ways when making a law: first, that he intends simply to make a law concerning such a matter, and nothing further: ******* in the first manner the law undoubtedly binds in conscience, because a true law by its nature has this effect if it is not excluded; hence, by the very fact that the intention is directed toward a true law and this effect is not excluded, it is sufficiently intended and is produced through the law. Nor is a formal intention of binding in conscience, or under mortal sin, always necessary; indeed, this scarcely enters the mind of a civil legislator, especially among unbelievers, concerning whom the same reasoning applies. It is the same in a vow and a promise, because, if they are made, they bind in conscience at once, although the one promising has thought nothing about conscience; therefore it is the same in a law, nor is there any reason why a more explicit intention should be necessary.”

We have given here a mere outline of Suarez’s teaching, nevertheless it is sufficiently clear from what we have quoted that Suarez maintains that the civil law may, and in fact does, bind in conscience, even though the law-giver did not think about conscience or an obligation in conscience, when he made the law, and even though he be an infidel, and deny all conscience.

p. 90Cardinal Bellarmine’s teaching is identical with Suarez’s, as may be seen by a reference to his treatise de membris Ecclesiae militantis, bk. III, ch. 11.

St. Thomas, 1-2, q. 96, art. 4, asks: “Is the obligation imposed on man by human law binding in the court of conscience?” He makes answer as follows: “Laws enacted by men are either just or unjust. If they are just, they have a binding force in the court of conscience from the Eternal Law, whence they are derived. Laws are said to be just in respect of the end, when they are ordained to the general good; in respect of the author, when the law does not exceed the competence of the legislator; and in respect of the form, when burdens are laid upon subjects in proportionate equality in order to the general good. For as one man is a part of a multitude, all that every man is and has belongs to the multitude, as all that every part is, is of the whole; hence also nature inflicts loss on the part to save the whole. Under this consideration the laws that impose these burdens according to proportion are just and binding in the court of conscience, and are legal laws.”

Dr. Bouquillon, sometime professor of moral theology in the Catholic University at Washington, was one of the most eminent of modern moral theologians. In his Theologia mor. fund. de lege civili, 222 ss. he says:

“Civil law is truly moral, since it does not convey mere coercion but produces an obligation in conscience and before God. For it is enacted by authority communicated by God, in the name of God, and is sanctioned by God. Indeed, in the inspired documents we have that the power of rulers is from God, and that rulers are ministers of God, sent by Him; therefore obedience must necessarily be given to them for the sake of God and conscience; consequently, those who resist rulers resist God Himself and acquire condemnation for themselves. Moreover, the holy Fathers unanimously teach that a superior, who is God’s vicar, must be obeyed just as God Himself is, because God commanded obedience to a superior and because God will exact punishments by no means light from those who do not obey. Right reason easily proves the same: for although through civil law a man is immediately ordered only to temporal good, mediately he is nevertheless also ordered to eternal good, since, according to the divine disposition, the temporal serves the eternal; and therefore violation of it turns one away from the end.”

p. 91For every statement in the foregoing the learned author quotes the Scriptures and the Fathers. He proceeds:

“Civil law as such produces an obligation in conscience, and not only insofar as it contains and applies natural, divine, or ecclesiastical law; this is gathered clearly from the texts cited. Civil law produces an obligation in conscience by the very force of command, and not by the force of a special will added to the command; that is, for obligation it suffices that the superior intend truly to command, nor is it required that he expressly intend to impose an obligation in conscience; for this follows necessarily from command. Hence some sometimes seem without justification to doubt the obligation of civil laws in conscience because modern legislators care very little about conscience, or even about God Himself. Moreover, civil law produces obligation of itself, by its own efficacy, and independently of the Church’s approval.”

Tanquerey, de contract. ch. 1, says:

“Everyone admits that the civil authority can enact such laws (invalidating contracts). The whole difficulty lies in determining which civil laws bind in this way. When the legislator has declared this clearly, there is no difficulty; but most legislators today do not speak explicitly about the moral or natural obligation of laws; hence the question must be resolved from the purpose of the law: namely, if the public good requires that the law be regarded as invalidating even before the judge’s sentence, the act must at once be regarded as invalid in conscience, etc.”

p. 92In confirmation of this he refers to a decision of the Holy Office, given in 1873. The Italian government passed a law in 1866 requiring its creditors to accept paper money in payment, regardless of any previous contract to the contrary. The Holy Office was asked whether this law was binding in conscience; it answered, on January 21, 1873: “as a rule, in the affirmative, unless particular circumstances stand in the way” (Acta S. Sedis, t. VII, p. 211).

Aertnys, C. S. S. R., says: “Every human law, properly so called, always and necessarily binds in conscience at least to something. **** Nor does it matter that civil legislators are unbelievers who do not care about conscience; it is sufficient that they simply intend to bind, and by that very fact an obligation in conscience arises, as the Apostle teaches in Romans 13:1, 2, 5, speaking of pagan rulers: ‘Let every soul be subject to the higher powers; for there is no power except from God, and those that exist have been ordained by God. Therefore he who resists authority resists the ordinance of God; but those who resist acquire condemnation for themselves. Therefore be subject of necessity, not only because of wrath but also because of conscience’” (de legibus, c. III n. 144).

Fr. Noldin, S. J., says: “Concerning intention, however, note this: just as it is not necessary that the legislator explicitly intend to impose an obligation in conscience in order that the law bind in conscience, so it is not necessary that he explicitly intend to impose a grave obligation in order that the law bind under grave sin; for just as the intention to bind is judged to be contained in the very exercise of legislative power, in the same way the legislator is presumed to intend generally to enjoin grave matter also under grave sin. Therefore it must be held absolutely that even an unbelieving legislator enacts laws binding in conscience” (de legib. n. 137).

p. 93These quotations might be continued indefinitely, but sufficient have been given to make it clear that, according to Catholic theologians, the laws of the state do, as a rule, bind in conscience, even though the legislators be unbelievers and infidels, and have no concern either about God or conscience. Indeed, from a perusal of these same theologians, it will appear that, instead of all modern civil laws being merely penal, the great body of the civil law is moral, i. e., binding in conscience, and that the purely penal laws are very few when compared to the whole body of the law.

Among the laws of the state that bind in conscience are to be included many laws concerning the ownership, purchase and sale, etc., of property; the laws concerning the prescription of property, treasure trove, valuables found, certain of the laws invalidating contracts, and certain of the laws invalidating last wills and testaments. For example, Fr. Noldin says: “Civil laws establishing rights or transferring ownership ordinarily bind in conscience from commutative justice before every sentence of a judge. For a law enacted by competent authority for the common good binds in conscience. But rights which pertain to goods of fortune constitute the object of commutative justice; therefore preceptive laws which establish the rights of citizens concerning goods of fortune bind from commutative justice” (de VII, praecept. n. 347).

In like manner, the civil laws concerning treasure trove, invalidating the contracts of minors, excluding certain persons from the benefits of a will, etc., are all binding in conscience.

As a rule the dispositions of the civil law regarding last wills and testaments only affect the same civilly, i. e., in foro externo, ante judicis sententiam. “Therefore if,” says Noldin, “a sick man near death gives a legacy to someone orally, the gift, since it lacks legal form, is formless; therefore the heir is not bound to pay the legacy and can recover it juridically if paid, because he can use the right granted to him by law; but neither is the legatee bound to return it until the heir has obtained the invalidation of the gift through a judge” (de vi legis civil. n. 3).

Fr. Aertnys, C. S. S. R., asks: “Whether a law indirectly invalidating a temporal act or contract takes effect in the forum of conscience before the sentence of a judge? The more probable opinion affirms that it does, etc.” “From what has been said it follows that an heir or legatee under a non-solemn testament can with a safe conscience, before anyone else takes possession, accept and retain the inheritance or legacy as long as it is not adjudged away from him, because the certain will of the deceased is in possession. Similarly, an intestate heir can with a safe conscience refuse to execute a testament of this kind, or challenge it, and, once it has been overthrown by the sentence of a judge, obtain what was left by the testator; because the right of succession by intestacy is in possession, and he can use the remedy of law” (de legibus, n. 148).

The Will Case to which “Sacerdos” objects was solved according to these principles. It was a “a testament for secular purposes, null because of an invalidating civil law, with a pious legacy inserted in it.” Is such a last will and testament valid?

The first thing to be settled is, was the charity to which the testator desired to give one thousand dollars, a vera causa pia?

The second question was, were there at least two witnesses present when the testator signified his will, or was his will in writing?:

Thirdly, was the beneficiary in good or bad faith?

From the details of the Case as presented to us, we could not settle these questions, and even had we been able to settle them, it is disputed by theologians whether a last will and testament ad causas profanas, containing a bequest for a pious purpose, is valid by reason of the pious bequest, when it is invalid for the lack of necessary legal formalities. (Cf. any of the older or more recent theologians on this point.)

p. 95Since these things are so, we still believe that the solution of the Will Case here referred to was correct.


Case XIX: Washing the Church Linens

p. 96Father Paul, a young priest, is assigned to a parish where it is the practise for the sisters to wash the altar linens. Among these linens are the purificators and corporals. In the seminary it was taught that certain of the altar linens ought to be washed only by a man in sacred orders, and Father Paul remembers having taken his turn at this work after he had received subdeacon’s orders. He desires to know whether it is only a pious practise for a man in sacred orders to wash the purificators and corporals, or whether there is any strict obligation for a priest or major-order man to wash them, or may they be turned over to the sisters together with the rest of the church linens to be washed and repaired by them.

Answer. I. The purificators, corporals and palls, when soiled, must be washed by a priest or deacon, or at least by a subdeacon. It is not lawful to give them to any one else, even to religious women, until they have been first washed, at least once, by a man in sacred orders. This is of strict obligation, and by no means a mere pious or becoming practise.




	The third part of the decree of Gratian, in the Corpus Juris Canonici, treats “de consecratione.” Distinctio I, canon 40, prescribes how the altar linens shall be washed. “But the palls and veils of the sanctuary, if they have been soiled in the ministry, are to be washed by the deacons with the lower ministers within the sanctuary, not taking them outside the sanctuary; and they are to wash the coverings of the Lord’s table, lest perchance dust of the Lord’s body fall away improperly. But they are not to wash the linen cloth outside; and doing this will be a sin. Therefore we command the ministers to guard these holy things diligently within the sacristy. Indeed, a new basin is to be obtained, and nothing else besides this is to touch it.



p. 97Nor is that basin itself to be used for washing any cloths except those which pertain to the service of the Lord’s altar. Only the altar palls are to be washed in it, and in another basin the door curtains.” In this canon, therefore, it is commanded, and not merely recommended, that the altar linens, when soiled, be washed by a deacon, assisted by clerics of lesser degree, a Diacono cum humilibus ministris; which does not mean that the clerics of lesser degree than the deacon may themselves wash the altar linens, but that they are to assist the deacon in the performance of this ministry. This canon of the decree of Gratian contains some prescriptions that have since been abrogated by the general practise obtaining in the Church. Thus, for example, the canon ordains that the linens shall be washed within the sanctuary, and that they shall not be removed from the sanctuary. Also that the altar cloths are to be washed in the same way as the other linens. But the general practise of the Church, abrogating certain of the provisions of this fortieth canon of Gratian’s decree, does not extend to the washing of the purificators, corporals or palls, which must still be washed by a man in sacred orders. This appears from repeated answers of the Congregation of Rites. Again, in the rite of ordination of a subdeacon, as contained in the Roman Pontifical, the bishop admonishes the cleric, whom he is about to raise to the office of subdeacon: A subdeacon ought to wash the altar palls and corporals. According to a decision of the Congregation of Rites, September 12, 1857, this washing of the purificators, corporals and palls, since it is enjoined by the Roman Pontifical on the subdeacon, as one of the duties of his office, may not be committed to any persons not in sacred orders except by the Roman Pontiff himself.




	The purificators, corporals and palls must be washed by hand, and not with instruments or by machinery. It is not required that they should be altogether clean, when they leave the hands of the subdeacon, or that they should not be washed again, but nevertheless, the cleansing that they receive at the hands of the subdeacon should be a real washing, vera ablutio. According to the rubrics found at the beginning of the Missal, de defectibus (tit. x, n. 12), the corporals, purificators and palls should be washed three times, and each time, according to the common opinion of the rubricists, in fresh water. But these two extra washings are not considered preceptive, but only commendable, while the first washing is of strict obligation. This is evident, the rubricists say, from the canon of the decree of Gratian, as well as from the Roman Pontifical, both of which prescribe only one washing.



p. 98


	According to the decree of Gratian these linens are to be washed intra sanctuarium. The general practise of the Church, as well as the interpretations of the rubricists, take these words as meaning that these linens are not to be washed in the houses of the laity.






	The linens are to be washed in a bowl or basin reserved for this sole purpose, and are never to be washed with any household linens. The words of the canon are explicit: Indeed, a new basin is to be obtained, and nothing else besides this is to touch it. Nor is that basin itself to be used for washing any cloths except those which pertain to the service of the Lord’s altar. Only the altar palls are to be washed in it, and in another basin the door curtains.






	The water used at least for the first washing must be poured into the sacrarium, according to the canon.



II. It is never lawful for sisters or other religious women to give the linens the first washing. In the office of St. Soter, as found in the Breviary for April 22, it is stated that the saint ordered that women of religious orders should not touch the altar linens. “Soter decreed that sacred virgins should not touch the sacred vessels and palls.”

p. 99The decree of Gratian, distinctio XXIII, canon 25, says: It has been reported to the Apostolic See that women consecrated to God, or nuns, among you touch sacred vessels or consecrated palls and carry incense about the altars; no one of sound judgment doubts that all these things are full of blame and reproach. Therefore, by the authority of this Holy See, we judge that you must cut off all these things utterly as quickly as you can. And lest this plague be spread more widely, we command that it be eradicated throughout all the provinces with the greatest speed.

The same is gathered from the response of the Congregation of Rites, September 12, 1857. The Congregation was asked: “Whether nuns or pious women leading a common life under a rule can, with the permission of the Ordinary, wash corporals, palls, and purificators?” The Sacred Congregation answered: Negative.

This prohibition, however, affects only the first washing.

It is becoming that the second and third washing also should be done by a man in sacred orders, but it is not obligatory. Therefore, after the purificators, palls and corporals have been washed once by a person in sacred orders, there is no prohibition against handing them over to the sisters or other religious women, who will wash them again and iron and repair them.


Case XX: A Marriage Case Under the New Decree

p. 100


Applied correction from Woywod's opening insert: Case XX, 1°.—The New Code drops the impediment of public honesty which according to the old law arose from valid engagement contracts. (Cf. Canon 1078.)



Titius, an assistant priest in St. Bartholomew’s parish, is aroused from sleep in the middle of the night and called to the neighboring parish of St. Thaddeus to administer the last Sacraments to one of his parishioners, named Cajus, who is taken suddenly very ill while visiting there in the house of Sempronia, a woman to whom he was never married, but by whom he has several children. Titius recalls, on the way thither, that Cajus is engaged to be married to Tiberia, Sempronia’s sister, which engagement is in writing and signed by Titius himself as well as by Cajus, but not by Tiberia, because she can not write. Now Titius has been warned quite severely by the pastor of St. Thaddeus against trespassing on his parish to administer the Sacraments or perform any other sacerdotal ministry. On the other hand, Titius has received authorization from the assistant priest of St. Thaddeus, who is a particular friend of his, to administer any of the Sacraments within the parish limits whenever he might desire to do so. Taking note of these things, and not wishing to disturb his friend, the assistant priest of St. Thaddeus, Titius resolves to marry Cajus and Sempronia without more ado. He makes two small boys, one ten and the other seven years old, act as witnesses. They are half asleep and grumbling because their sleep has been disturbed. Omitting the interrogations and the prayers, as found in the ritual, Titius marries the pair without any ceremony, simply having them express mutually their consent to the marriage. Returning home, Titius retains the fee for the marriage which Cajus gave him, and records the marriage on the books of St. Bartholomew’s parish, but neglects to make any entry in the baptism records. All this happened since Easter Sunday, April 19, 1908, on which day the new marriage law, “Ne temere,”’ of Pope Pius X, went into effect.

p. 101Unde quaeritur: An Titius egerit temere?

Answer.— ‘Nearly thirty years ago, 1880, Leo XIII, of blessed memory, acclaimed to the world the famous encyclical ‘Arcanum,’ which contains a most lucid and comprehensive exposition of the fundamental principles of Christian marriage; and Pius X, through the Sacred Congregation of the Council, in order to make most practical these principles at the present hour, issued the decree ‘Ne temere,’ which (1) changes the discipline of the Church with regard to ‘sponsalia’ (betrothal); (2) modifies the “Tametsi’ decree of the Council of Trent affecting clandestine nuptials: (3) provides for a more perfect registration of marriage.” (Pastoral of the Archbishop of New York on the new marriage law.)

The above case falls under this new law of Pius X, and in order to treat it clearly and orderly, we shall consider:




	The sponsalia contracted by Cajus and Tiberia.






	The validity of the marriage between Cajus and Sempronia, as performed by Titius.






	The lawfulness of the said marriage.






	Titius’ conduct in retaining the marriage fee and entering the marriage on the records of St. Bartholomew’s church.



I. The sponsalia contracted by Cajus and Tiberia. Since the Council of Trent, vera sponsalia, i. a, a true betrothal or marriage engagement, produced the following results: First, it created a diriment impediment publicae honestatis, to the subsequent marriage of either party to the betrothal, with a blood-relative in the first degree, of the other; that is to say, a man can not marry either the mother, sister or daughter of the woman with whom he has contracted vera sponsalia, nor can the woman marry validly either the father, brother or son of the man to whom she is betrothed.

Secondly, vera sponsalia create an obstructive or prohibitive impediment to the marriage of either party to them with any other person whatsoever. Now the new marriage law does not affect these consequences of vera sponsalia at all. They remain under the new law just what they have been since the Council of Trent. But the new law does affect the sponsalia themselves, restricting them to a written betrothal in the presence of witnesses and signed by the principals and the witnesses. Heretofore any kind of betrothal, verbal or written, with or without witnesses, provided only that it was a real and true promise of marriage, induced the above impediments. Henceforth a betrothal, in order to create the above impediments, must be:




	A written contract, signed by the parties to the contract; and if either, or both, can not write, the name (X) mark must be placed on the contract, indicating the illiteracy.






	The signature of one witness is sufficient if the witness be the ordinary of the place, or the parish priest; but if either or both the parties to the contract can not write, an additional witness, who can write, is required to attach signature.






	The signature of two witnesses is essential if the ordinary of the place or fhe parish priest does not sign; these two witnesses need not be ecclesiastics; they may be laymen; in case either or both parties to the contract can not write, three witnesses are required, who will attach their signatures.



These things being so, the written betrothal that existed between Cajus and Tiberia was not a true betrothal within the meaning of the new marriage law; first, because it did not bear even the name mark of Tiberia, who could not write; and, secondly, because it lacked the signature of an extra witness, who should have signed it, together with the priest, since Tiberia did not know how to write.

p. 103Therefore, this written agreement to marry did not place any obstacle in the way of Cajus’ marriage to Sempronia, or to any one else.

II. As regards the validity of the marriage of Cajus and Sempronia, it must be borne in mind that a marriage, in order to be valid according to the new legislation, must be:




	Contracted before the ordinary or the parish priest (or a priest duly delegated), provided the ordinary or the parish priest has jurisdiction over the place where the marriage is performed.






	Contracted in the presence of two witnesses besides the officiating priest.






	Contracted in the presence of a priest having jurisdiction, who assists of his own free will and without compulsion, and asks and receives the consent of the contracting parties.



The question now arises, Is the assistant priest of a parish to be considered a parochus in respect of marriage. Yes; in missions all priests appointed to the universal cure of souls in any station come within the meaning of the term parochus. Fr. Noldin says: By the name of parish priest is understood one who actually exercises the care of souls in his own name, even if the habitual care belongs to another, for example, a chapter, or if the parishes have not yet been canonically erected (Mat. n. 646).

As regards the archdiocese of New York, the Archbishop has ordained:

“Every priest of this diocese (New York) having faculties can validly assist at marriage, within the limits of his own parish, and can marry validly, within the limits of his own parish, not only his own parishioners, but also people from other parishes and other dioceses, provided there be no diriment impediment. “A marriage performed by a priest (without being duly delegated) outside the limits of his own parish is null and void.”

p. 104It is to be noted, continues the letter of the Archbishop of New York, first of all that it is not our intention to reserve to the pastors sole jurisdiction over marriage in their respective parishes. Every assistant priest, appointed to parochial work, is to exercise validly, in the parish to which he has been assigned, authority over marriage, similar to that invested in the pastor, except where, by special delegation, the pastor may receive extraordinary faculties for particular cases or circumstances. The assistant priests, however, will bear in mind that it is not becoming for them to grant authority to priests of other dioceses to perform the marriage ceremony in this diocese or to give permission to the faithful to marry outside their own parish or the diocese; these matters should be left to the pastors. The consent of the pastor is necessary that the assistant may, on any occasion, officiate licitly at marriage in the parish.

It is evident from this that in the archdiocese of New York the assistant priests have the same jurisdiction over marriage in respect of its validity as the pastors. And this will undoubtedly be the practise in all the dioceses, because it secures the validity of the marriage contract, without derogating from the orderly control of the pastors of parishes over the marriages contracted in their parishes. When, therefore, the assistant priest of St. Thaddeus’ parish granted authority to Titius to officiate at marriages within the limits of St. Thaddeus parish, the authorization was valid, although illicit, as against the will of the pastor of St. Thaddeus, and Titius could therefore assist validly at the marriage of Cajus and Sempronia. The papal decree says:

“vi. The parish priest (and, therefore, the assistant priest, in New York diocese, at least) and the ordinary of the place may grant permission to another priest, specified and certain, to assist at marriages within the limits of their districts.”

p. 105But apart from this, Titius was authorized to marry Cajus and Sempronia validly and licitly because Cajus was dangerously ill, and a marriage was necessary for the relief of conscience and for the legitimation of the offspring. To quote again the words of the decree:

“vii, When danger of death is imminent, and where the parish priest or the ordinary of the place, or a priest delegated by either of these, can not be had, in order to provide for the relief of conscience, and should the case require it, for the legitimation of offspring, marriage may be contracted, validly and licitly, before any priest and two witnesses.”

Titius assisted validly, therefore, and licitly at the marriage of Cajus and Sempronia. The assistant priests of New York diocese are admonished that it is not becoming for them to grant authority to priests of other dioceses to perform the marriage ceremony in this diocese, as that belongs to the pastors. If, however, they do grant such authorization, without the pastor’s leave, it is quite valid. Nor is it licit for the assistant priest to officiate on any occasion at marriage in the parish without the pastor’s consent.

III. The authorization, therefore, which Titius received from his friend, the assistant priest of St. Thaddeus, was valid, but illicit, as against the will of the pastor, and if Cajus had not been dangerously ill and a marriage necessary without delay, Titius would have committed sin in marrying Cajus and Sempronia. Under the circumstances, however, Cajus’ illness rendered the marriage ceremony as performed by Titius both valid and licit.

IV. The two small boys who were pressed into service as witnesses were competent, provided they were sufficiently aroused to understand what was going on. The new marriage law prescribes no qualifications for the witnesses. A minor who has reached the age of discretion, or a non-Catholic, may be a witness.

p. 106N. B.—In order to be licit the marriage ceremony must be performed by the pastor of the bride, and not, as heretofore, by the pastor of either the bride or the bridegroom. In this the new discipline differs from the old. He is considered the pastor of the bride in whose parish she has actually resided for one month, whether her intention was to remain there one month or no. Even though she had not resided in the parish for one month, “a case of grave necessity excuses from the obligation of seeking permission from the pastor or ordinary of either party.”

Titius, of course, must satisfy his conscience de statu libero of Cajus and Sempronia; that is, that they are free from every canonical impediment, and if from another diocese they must bear with them letters de statu libero from the competent authority. The marriage fee must be returned to the pastor of the place where the marriage is performed or to the parish priest of the contracting parties. Titius should have sent the names of Cajus and Sempronia and the witnesses to the pastor or assistant of St. Thaddeus parish, there to be entered on the marriage records. The decree says:

“ix. After the celebration of a marriage, the parish priest, or he who takes his place, is to write at once in the book of marriages the names of the couple and of the witnesses, the place and day of the celebration of the marriage, and the other details, etc., and this even when another priest, delegated by the parish priest himself or by the ordinary, has assisted at the marriage.” In this latter case the delegated priest is bound, conjointly with the contracting parties, to provide that the marriage is inscribed as soon as possible in the prescribed books.

p. 107It is also required by the new legislation that the marriage of Cajus and Sempronia be inscribed in the book of baptisms, opposite the record of their baptisms, and if they have been “baptized elsewhere, the parish priest who has assisted at the marriage is to transmit, either directly or through the episcopal curia, the announcement of the marriage that has taken place, to the parish priest of the place where the person was baptized, in order that the marriage may be inscribed in the book of baptisms.

“x. Parish priests who violate the rules thus far laid down are to be punished by their ordinaries, according to the nature and gravity of their transgression.” (Decree of the Congregation of the Council on marriage, August 2, 1907.)


Case XXI: A Case of Restitution

p. 108Mary is a servant employed in the home of Mr. Smith. From time to time she is commissioned by her employer to purchase certain things for his home. He orders her to purchase them at a particular business house that he names, and fixes the price that she is to pay for them. Mary, however, purchases them at another business house, where she gets them cheaper, and she keeps the difference for herself. She justifies herself by saying that the difference in price represents the fruit of her own industry, and, therefore, belongs rightfully to her. Moreover, she claims that she is underpaid by her employer, and that this difference in price makes up the shortage in her wages. Is Mary bound to make restitution, either to the business house from whom she failed to make the purchases, or to her employer?




	Mary is not obliged to make any restitution to the firm from whom she failed to purchase the goods. The reason why she is not so bound is because she did not sin against the virtue of commutative justice in not buying the goods from that firm, and only commutative justice imposes an obligation of making restitution. It is assumed, of course, that there were no other indirect considerations or circumstances which might bring the case under the virtue of strict justice. For, although, after a fashion, it might seem that Mary did an injustice to the firm from whom she failed to make the purchases when she had been ordered to do so by her employer, in defrauding them of a just profit that they might have realized on the sales, nevertheless, strictly speaking, Mary did not do them any real injury, since they had no strict right to such profit, either real or personal. Neither can it be maintained that the firm had at least a right ad rem to the profit that they would have realized from the sale of the goods, since that profit was intended for them by Mary’s employer, who ordered her to purchase the goods from this particular firm. Because Mr. Smith ordered his servant Mary to purchase certain goods, at a fixed price, from a particular firm, it does not follow that Mr. Smith intended to convey to that firm a strict right to the profit resulting from such purchase and sale. All that follows from orders such as Mary received, is that the employer desires to be furnished goods to his liking, with the guarantee that a particular business house furnishes, and if he intends the profit to go to that particular house, still he does not, under ordinary circumstances, make a conveyance of strict right to such profits to that particular firm. We say, under ordinary circumstances, because there may be cases in which, owing to peculiar circumstances, the employer might desire to convey to some particular business house a strict right to the profits of such sales, as, for instance, if Mr. Smith should enter into a contract with a particular business house to purchase a certain line of goods from them, uniformly, in consideration of which agreement, the firm contracts to furnish the goods at a uniform price, irrespective of market prices at any particular time prevailing. In this case, of course, the firm would have a strict right to make the sales and to realize the profit, and Mary dare not substitute another firm without incurring an obligation of restitution, since she does a real injury to the firm that holds the contract with Mr. Smith, violating their strict rights. But apart from particular cases, and under ordinary circumstances, an order such as Mary received from Mr. Smith implies no conveyance of strict right to profits to any particular business house, and, therefore, the transgression of such an order does not induce an obligation of restitution.






	But Mary’s case stands quite different, if we view it in relation to her employer, Mr. Smith. Mary is bound to restore the difference in price to Mr. Smith, even though the goods that she purchased elsewhere for less money are equally as good as what she would have obtained at the firm designated by Mr. Smith. The reason is that Mary has no claim or title to the difference in price. The money that Mary received from her employer belongs to the employer until it is spent. The employer, in handing over to Mary a certain sum of money with which to buy goods, does not relinquish to Mary his ownership of the money, but simply makes Mary his agent and entrusts to her his property, in as far as the same is necessary for the purchase of certain goods. Mary is obliged, both by reason of her position as agent for Mr. Smith, and the salary or wages that she receives, to give her labor to Mr. Smith, and to safeguard his interests. This is the duty of agents and the profits of their industry and sagacity belong to the employer who hires them and pays them precisely for this. “Quidquid parcit, parcit domino.” The fact that Mary would have spent all the money given her by her employer, had she bought the goods from the firm designated by Mr. Smith, without any advantage accruing to her employer, does not change the case. The money that she has over is Mr. Smith’s money, and res clamat domino. Mr. Smith has not abdicated his right to his money, or to that part of it which is still in the hands of his servant, nor has he conveyed any rights in it to Mary. It is the same as if Mary had saved the money from Mr. Smith’s house, while the same was being destroyed by fire; the saving of the money or the rescuing of property from destruction by fire, does not transfer ownership of the money or property from the owner to the rescuer. The money belongs to the original owner, in this case to Mr. Smith, and must be restored to him. The reason that Mary urges in justification of retaining the difference in price, namely, that the difference represents the fruit of her own industry, is hardly a valid reason. In some particular case we can see how it might be, but ordinarily there is no special industry manifested in a case like this, nor is there any extraordinary sagacity or special labor required, any more than what the ordinary run of servants would quickly put in evidence if it were just and right to profit by it.



p. 111Nor is the other reason that Mary advances to justify her conduct a good and valid reason, namely, that she is underpaid and the profit that she makes on her purchases makes up the balance of the wages that she thinks are due her. She contracted with Mr. Smith of her own free will to work for a certain wage, and she can not of her own authority increase her pay. She must keep the contract. If secret compensation were allowed to servants in cases like Mary’s, the door would be opened to all kinds of stealing. Innocent XI was assuredly right when he condemned the following proposition: “Servants and domestics are allowed to take secretly from their employers enough to compensate them for their work if the same exceeds the salary they receive.”

“Male and female domestic servants may secretly take from their masters in order to compensate for work which they judge to exceed the salary they receive” (Prop 57, damnata ab Inno, XI).


Case XXII: Absolving Penitents Without Admonition

p. 112A certain confessor enjoys quite a reputation for expediting matters in the confessional. As a rule he pays no attention to the different classes of penitents who approach his confessional. He rarely asks a question; He allows the penitent to tell his sins without interruption, and then if he thinks him at all disposed, he absolves him immediately, without any word of instruction or admonition. On the vigils of great feasts, when the number of penitents is very great, he does not permit his penitents to make a full confession, but when they have told one or the other sin, he admonishes them to tell the rest of their sins in their next confession, and then absolves and dismisses them. He maintains that he is justified in acting thus, because otherwise he would never be able to hear all the people who come to him. To instruct or to admonish penitents in the confessional is not an essential part of the Sacrament of Penance, he says, nor is the confessor strictly bound to interrogate the penitent, provided the penitent confesses materiam sufficientem. What must be thought of his method of action?

Answer.—The practise of this confessor is certainly blameworthy, because he is neglecting certain strict obligations that are binding on the confessor’s conscience.

First, as regards the practise of dismissing all penitents indiscriminately, without admonition or instruction. Benedict XIV, in his encyclical letter, Apostolica Constitutio, of July 26, 1749, issued for the jubilee of the following year, admonishes all confessors that they do not discharge the obligations of their office, but, on the contrary, that they are guilty of mortal sin, if, while sitting in the sacred tribunal of Penance, they show no solicitude for their penitents, but, without admonition or instruction, absolve them immediately they have finished the recital of their sins. The words of the Encyclical are as follows:

Let them remember that all those who, when they sit in the sacred tribunal of Penance, hear penitents, do not admonish them, do not question them, but, when the enumeration of sins is finished, immediately pronounce the form of absolution, do not fulfill the duties of the office they have undertaken and indeed are guilty of a graver crime.

Every priest who exercises the ministry of the Sacrament of Penance is, according to the uniform teaching of the theologians, a teacher, a physician and a judge. As a teacher he is bound to instruct the penitent concerning the things that are, hic et nunc, required for the worthy reception of the Sacrament, as well as in the things he ought to know, in order to be able to lead a Christian life. As a physician of souls, he is required to investigate the causes of the spiritual illness of his penitents, that is to say, the nature and causes of their sins, in order to apply suitable spiritual remedies in each and every case. And, finally, as every judge is obliged to hear and to study the whole case of the culprit before him, to consider its various phases and to weigh justly all extenuating or aggravating circumstances before he renders a final judgment; so likewise does the office of the confessor require of him, as a judge in the court of conscience, that he study the state of the penitent’s conscience, and consider his dispositions and judge of his firm purpose of amendment, and then only to give or deny him absolution. Now it is evident that the confessor mentioned in this case does not and can not fulfil this threefold duty of teacher, physician and judge. His purpose is not to instruct and to heal and to judge; his purpose is to hear and to absolve as many penitents as possible. It stands to reason, of course, that where the number of those desiring to confess is very great, and they are for the most part pious souls, who are accustomed to approach the sacred tribunal of Penance frequently and have at the most only venial sins to confess, and the confessor knows that they are sufficiently instructed concerning the Sacrament of Penance, and rightly disposed, it stands to reason, I say, that the confessor may dispatch his work expeditiously, because such penitents do not need the spiritual care and help of the confessor in order to receive the Sacrament of Penance worthily and with profit. But to proceed in the same manner with all penitents indiscriminately, whether they be known or unknown to the confessor, even with the ignorant and the poorly instructed, whether they confess mortal sins or venial sins, is certainly not to administer the Sacrament of Penance as we are bound by grave obligations to administer it. For experience proves that there are those who approach this holy tribunal unprepared, who have not sufficiently examined their conscience, who through false shame hesitate to confess certain sins, who are lacking in true contrition, though believing themselves contrite, because they have repeated orally the act of contrition. Now the prudent and careful confessor, whose earnest desire is to fulfil this holy ministry validly and licitly, with fruit and with profit, as the Church ordains that it shall be fulfilled, will endeavor to discover and correct the faults and defects and shortcomings of his penitents, by prudently questioning and instructing and disposing them, lest their confession be fruitless or even sacrilegious. If the penitent confess mortal sins, he ought to be admonished of their heinousness, in order that he may be moved to realize his spiritual condition and abhor his sins and take the necessary means of shunning them in the future. If such penitents be absolved and dismissed incontinently from the sacred tribunal without a word of admonition or advice, they will very likely consider their sins of little consequence and never come to a realization of the necessity of correcting them, and thus will they speedily fall into them again.

p. 115Every confessor who has had experience of souls in the tribunal of Penance appreciates the gravity of this danger. For this very reason the Roman Ritual admonishes confessors to be careful to instruct their penitents regarding the condition of their souls, endeavoring to make them realize the number and gravity of their sins and to dispose them to contrition and a firm purpose of amendment.

“Finally, after hearing the confession and weighing the magnitude and multitude of the sins which the penitent has committed, according to their gravity and the condition of the penitent, he will apply suitable corrections and admonitions with paternal charity, as he sees needful; he will endeavor by effective words to lead him to sorrow and contrition, will induce him to amend and order his life better, and will give him remedies for sins.”

The great number of penitents waiting to be heard does not excuse the confessor from the obligation of admonishing, correcting and disposing them, so that the reception of the Sacrament of Penance may be of benefit to them. St. Francis Xavier was accustomed to say that it was better to hear a few confessions, and to hear them well, than to hear a great many and to only half hear them. And St. Alfonsus says that it matters little whether there be others waiting to confess or whether some will be obliged to depart without being heard; for on the day of judgment the confessor will have to render an account of those he actually heard, and not of the others..

“It matters little that others are waiting or that they depart without confession; for on the day of judgment the confessor must render an account only concerning this one who now confesses to him, and not concerning the others” (Praxis confess. n.7).

p. 116Again it is quite blameworthy that the confessor, on the eves of great festivals, when the number of confessions is very great, should permit the penitent to confess only one or two sins and then absolve him, with the admonition to confess his other sins in his next confession. It is expressly stated in all moral theologies that the number of penitents desiring to be heard in confession can never be a valid or just reason for making only a partial confession, even though many must depart unheard and unshriven. Under all such circumstances a full and integral confession of all mortal sins is required of the penitent, sub gravi. The practise of absolving penitents without permitting them to confess all their mortal sins, because otherwise many must depart without absolution, is expressly condemned by Pope Innocent XI, in the 59th proscribed proposition.

“It is lawful sacramentally to absolve those who have confessed only by half, on account of a great crowd of penitents, such as can occur, for example, on the day of some great feast or indulgence.”

The reason why this proposition was condemned, says Billuart, is that the harm done by sending some penitents away unheard is not so great, as to justify a partial confession, especially when there is danger of absolving the unworthy, by reason of the precipitation with which the confessions are heard and the omission of a part of one’s sins.


Case XXIII: Concerning the Excommunication Incurred by Those Who Injure the Rulers of the Church Either in Body, in Their Liberty, or, in Their Dignity

p. 117


Applied correction from Woywod's opening insert: CASE XXIII.—The Bull "Apostolicae Sedis" is revoked by the New Code but the censure of excommunication specially reserved to the Holy See for the crime mentioned in this case has been retained as can be seen from Canons 2333, 2334 and 2343.



Sempronius, an excommunicated (vitandus) citizen, died and was buried in consecrated ground. The bishop, hearing of this, caused the body to be exhumed and reinterred in a non-consecrated cemetery. This angered the mayor of the town, who commanded that the bishop and his vicar-general (who was a bishop in partibus) should be expelled from the town.

Titius, a friend of the mayor and at the same time hostile to the bishop, left no stone unturned to carry out the wishes of the mayor. So the bishop was compelled to fly from the episcopal city. The people, roused to anger by the action of the mayor, would not suffer him to depart from the diocese. Yet, fearful of the consequences if the order of the mayor was not obeyed, he retired by night to the residence of a neighboring bishop. The vicar-general took up his residence at the end of the diocese with a friend.

Now the question is, what crime is punished by excommunication in Part I, Article V, of the constitutions of the bull Apostolicae Sedis.

The crime which merits the aforesaid penalty is the crime of personal sacrilege committed by the contumelious treatment of the Officials of the Church. In the bull Apostolicae Sedis there are two excommunications fulminated against all who injure ecclesiastics. The first is contained in Article V, the second in Part II, Article II, Violentas manus, etc. Although the two penalties were intended to punish the selfsame crime, yet there is a wide difference between them. The first was established to safeguard the person, liberty and dignity of the hierarchy; that is of the cardinals, patriarchs, archbishops, bishops and apostolic legates. The other to protect all ecclesiastics. Again the excommunication contained in Article V is reserved to the Pope modo speciali; while that in Article II is reserved simpliciter.

p. 118Thirdly, while the first ordinance is to be interpreted strictly according to the principle “odiosa sunt restringenda” the second has a most broad application. Accordingly the first excommunication is not merited by other persons or by other crimes than those specifically designated by the article in question. Hence one who would kill a bishop-elect but not yet consecrated, or who would throw mud at a consecrated bishop, would not be affected by this canon.. The second ordinance, on the contrary, since it contains a privilege which is not personal but applies rather to the clerical order, is designed to protect all who have received tonsure, even though they be excommunicated or suspended or under interdict.

From this it is evident that it may sometimes happen that one may escape the excommunication fulminated in Article V and yet by reason of his crime be affected by the excommunication attached to the violation of Article II, as, for instance, would be the case with one, who, at the instigation of the devil, would hurl some mud at his bishop.

Again it might be asked, who are affected by this excommunication? The answer is simple—all who inflict any injury on the person, or who interfere with the liberty or dignity of the tonsured cleric, in other words all who maltreat those that are protected by the two canons in question.

(a) Those who injure the person; that is those who kill or mutilate or strike such persons as are made sacred by holy tonsure. Would they be subjected to this penalty who plucked the hairs of a bearded priest or bishop? No, for this is not mutilation in the proper sense, since the beard is not a member having a function distinct from the other parts of the body.

p. 119(b) Those who interfere with the liberty, either by seizing, incarcerating or detaining a cleric. He, however, who seizes such an one and yet immediately dismisses him has escaped the condemnation of this canon.

(c) All who with hostile intention pursue or exile the prelate or the cleric. So that this censure is incurred by all who pursue with such intent even though their wicked purpose is not realized. Yet it must be borne in mind that the mere pursuit, say, with intention of terrifying, is not sufficient to bring the censure of this canon, It must likewise be remembered that to prevent a bishop from entering his allotted diocese is not the same as to exile him or eject him, and hence the censure is not merited in this instance. However, it must likewise be said that the sentence of excommunication contained in Article V falls not only upon those who kill or mutilate directly, but in like manner and with equal severity upon all who command these deeds, who approve of them, or who render help by deed or counsel or reward for the fulfilment of the wicked design.

Lastly, it may be asked, did the mayor of the town and his friend Titius, who aided him, fall under the ban of this censure, as contained in Article V of the Apostolicae Sedis? From one point of view it might seem that they did. For, by virtue of the decree of the mayor and the hostility of Titius, the bishop was forced to leave the episcopal city. Yet, on the other hand, it must not be forgotten that the bishop left of his own free will. Had the mayor recalled his decree, even if this were done merely because of the uprising of the populace, he would certainly have avoided the censure. Hence since the bishop departed of his own free will and was not driven out by force, and since the vicar, who was likewise a bishop but not residing in his own diocese, did not even leave the diocese, we think there is room to doubt as to the incurring of the excommunication. Because of this we are inclined to give the benefit of the doubt to the mayor and to his friend Titius and pray that God may be as merciful to them as we are.


Case XXIV: The Desecration of Altars

p. 121Anselm, a priest, having discovered that the cover of the sepulcher of the relics in the high altar of his church had been broken into two parts, the effect of a heavy blow, though it had not been removed from its place, asked his bishop to reconsecrate the altar. The bishop, however, either because he was enfeebled by age and sickness, or because he learned that the altar-slab had two very large piercings, gave to the priest a portable altar-slab of almost the same dimensions, with which Anselm was directed to replace the broken cover. When Anselm found that this was somewhat too broad and too deep he cut a little from around its borders, and so from both its surfaces diminished a little of its thickness that it might fit into the hollow of the altar.

Now the question is asked:




	When and under what circumstances did portable altars first come into use, and how does the Latin Church differ from the Greek on this subject?






	What conditions desecrate a fixed or movable altar, and should the fixed altar, in the above case, be considered desecrated?






	Does the double piercing mentioned in the above case desecrate the altar?;






	Does the portable altar in the above case lose its consecration?



Answer 1.—A portable altar from its very name is one that can be carried from one place to another. It is opposed to a fixed altar, which has a determined place in a church, and is secured to the floor. The sepulcher of the relics rests upon a small stone, variously called the sacred stone, altar-stone, a carrying stone, traveling altar, portable altar, pilgrimage altar, for the reason that they are chiefly used by missionaries and those engaged in traveling and enjoy the privilege of a portable altar. This altar should have sufficient space to hold at least the chalice and host. As to their first usage the well-known Marténe writes as follows in his “Ancient Ecclesiastical Rites,” Part ii, Bk. ii, Chap. 17:

p. 122“Besides fixed altars, there are others called portable, traveling, or pilgrimage altars, the origin of which according to some goes as far back as the eighth century. Rather, they date back to the very beginning of the Church. There can be no doubt that portable altars were used before fixed altars, for the reason that in the early days of the Church there were no temples, no permanent or fixed places for the sacred mysteries, but as Eusebius says, in Bk. 7, Chap. 22, quoting the words of Dionysius of Alexandria, “Any place at all, a field, a forest, a ship, a stable, a prison, a temple, could serve as places for the sacred mysteries” and because of this fact it was necessary that portable altars be easily carried to any one place. After the persecutions ceased and wealthy princes built magnificent Basilicas, the altars, which up to this period were movable, became fixed, and as a result traveling altars became less used. A little later, because of the necessity of traveling and the scarcity of fixed and consecrated altars, traveling altars again came into use. Whence Ven. Bede says: “Daily they offer to God the sacrifice of the loving Victim, carrying with them the little cups and altars each consecrated in turn.”

Altars or tables of this kind were made from marble, blockstone, porphyry, jasper, alabaster, onyx, crystal, wood, or ebony. They were rectangular in form and rested either on wooden tables or some more or less expensive foundation.

According to the present laws of the Church portable altars must be made of stone; they must contain the relics of some saint and be consecrated by a bishop.

p. 123Among the Greeks instead of traveling altars, Antimensia are used. These consist of precious linens containing the holy relics, anointed with sacred oil by the blessing of a bishop at a special Mass for that purpose.

In the Russian Orthodox Church a temple can not be consecrated unless it contains at least one of these linens.

In the Syrian Church small tables of wood may be used in place of the Antimensia, in case of necessity.

Answer 2.—Any altar, whether fixed or movable, is held to be desecrated if:




	It become broken. Now the break in itself may be serious by reason of the size of the fracture or serious by reason of its location, even though in itself the break may by no means be considerable.






	If the relics have been removed or even if the sepulcher has been opened.






	If the sepulcher itself has been broken or its cover, or if it has only been removed.






	If the altar slab has been entirely removed from the lower structure.






	If the upper part of the altar has been injured. Therefore, because of these laws the altar in the above case has been desecrated.



Answer 3.—It is said in the above case that the altar slab had two large piercings. In this case the same conditions obtain that affect the altar by reason of a break. These conditions we have seen in the preceding question. And so I consider that the altar has been desecrated.

Answer 4.—The portable altar given to Anselm, and which was mutilated by him in his ignorance, has become desecrated according to the above laws, and therefore the priest Anselm dare not celebrate Mass on said altar.


Case XXV: Are Informal Betrothals Binding in Conscience?

p. 124


Applied correction from Woywod's opening insert: Case XXV.—The answer to this case is made absolutely certain by Canon 1017 of the Code which reads: "The promise of marriage whether by one party only or mutual is null and void both in conscience and in the external forum unless it is made in writing, signed by the parties and either the local pastor or the bishop, or two private witnesses."



Of the commentators who affirm this, HEINER expresses himself most clearly, and therefore his argument may here be repeated: “As every positive promise engenders under natural law an obligation, and for this reason is binding in conscience and before God, there can be hardly a doubt that even a secret promise to marry is, of its own force, binding in conscience. Although, owing to the positive law, such a secret promise to marry has no legal operation and can not be enforced pro foro externo, this fact changes nothing in the consequences which a promise of this kind begets by virtue of its existence. The law declares invalid the marriage-promise without formal betrothal, not, however, the promise with the intention to take upon one’s self the obligation to enter a prospective marriage, even though this promise is by the legislator declared invalid. In conscience one party is bound to keep such a promise to the other, and to redeem his promise either by formal betrothal or by marriage.”

This argument can not be regarded as proving its point. An informal marriage promise is under the natural law binding, no doubt, but so is the informal marriage. And yet the informal marriage is without doubt invalid, because “owing to the positive law such marriage has no legal operation,” it contracts no matrimonial union pro foro externo, and begets no marriage rights nor duties whatsoever, thus depriving the contract of any value it may have by virtue of the natural law. The appeal to the natural law proves nothing therefore.

On the contrary we would conclude, and we believe correctly so:

p. 125If in consequence of the Church’s legislation, governing the forum externum and internum, there ensues from the repudiation of an act, of itself valid according to the natural law, its nullity and ineffectiveness for the forum internum, there must result, if the Church repudiates also the agreement to perform this act, a fortiori also nullity and ineffectiveness of the agreement for the forum internum That the Church has exercised her authority over betrothals pro foro interno is known to every canonist. The bond formed by the betrothal is, in and of itself, easily dissolved, even simply by mutual consent without any particular reason. It is difficult to believe that the words of a certain ecclesiastical law, which in all its other paragraphs undoubtedly does bind in the forum internum, should in its first paragraph, despite its plain wording, refer merely to the forum externum.

One single ground might seemingly be mentioned in support of their claim, but none of the commentators refer to it. The first article says: Ea tantum sponsalia HABENTUR valida, while in the third article we find: Ea tantum matrimonia valida SUNT. However, habentur and sunt are only different terms that have here the same meaning, for alone those betrothals made under observance of the lawful form are valid, because the Church repudiates the informal ones, and deprives them of all value and force. If—and in this all commentators are unanimous, from an informal betrothal not even the fides sponsalitia follows, and therefore a transgression against the holy purity does not involve a breach of faith and a violation of justice (iustitia commutativa) toward the innocent party, then it is difficult to perceive how there can be an obligation in conscience.

The law says: “an informal marriage promise is not a betrothal,” such an informal betrothal can not therefore be a promise with the intention of assuming an obligation, and can not, therefore, be of value and binding in conscience. The position of the commentators who defend the obligation incurred by informal betrothal does not seem consistent. Either they must concede to an informal engagement all effects pro foro interno, which proceed from the natural law, therefore fidelitas and fides (sponsalitia or otherwise) with iustitia commutativa and invalidity of a subsequent betrothal stante priori—three grave obligations therefore, or they must admit that none of the effects, not even the minor obligation of fidelitas, result for the forum internum. VERMEERSCH, in his excellent commentary, supports this view.

p. 126Cardinal Gennari refers, moreover, to the introduction of the decree, where are set forth the dangers of informal betrothal, as: first, inducements to sin and the reason why inexperienced girls are deceived; afterward, dissensions and inextricable lawsuits, and concludes with good reason that if informal betrothals were binding in conscience, all these dangers which the legislator intended to set aside would remain, and the legislator obviously can not intend this. Finally he cites from Cardinal Gasparri’s work (De Matrim., n. 78) a decision of the Congregation for Extraordinary Ecclesiastical Affairs. Leo XIII had ordained for so-called Latin America a certain written form for the validity of a betrothal, and to the question whether betrothals without this written form were in those countries binding, at least in conscience, the Congregation, on January 5, 1902, handed down the answer, confirmed by the Pope: The aforesaid betrothals are valid in neither forum.

No confessor has therefore the right to construe any obligation whatsoever from an informal betrothal. If a liability is incurred by one who has entered an informal betrothal, it can not originate from the betrothal (there is no betrothal), but only from some other incidental aspect of the act, for instance the informal betrothal may have been a means to deceive, or to lead into sin.

For this reason it is important to draw the attention of the people to the fact that those who are not willing to make the formal declaration of betrothal are open to suspicion that they have no earnest, no honorable intention. The faithful should be enlightened, likewise, that formal betrothals are not valid if there is an impediment (except the one of forbidden times) and such betrothals become valid only upon the removal of the impediment. For that which a person can not do valide or licite, he can not either validly promise to do.


Case XXVI: Delegation in Assisting at Betrothals

p. 128Can the parish priest * or the bishop delegate another priest (his curate for instance) to assist at a betrothal, or can they have themselves delegated in another parish by the parish priest there? KNECHT and HEINER affirm this with considerable certainty, and KNECHT applies to this the rule: Plus semper in se continet quod est minus, and, Cui licet quod est plus, licet utique quod est minus. The law, however, speaks of delegation only in cases of marriage, not of betrothal, and there explicitly circumscribes this faculty, therefore all other commentators declare against delegation at betrothals, and so has the S. C. C. decided, March 28, 1908. Pro praxi no special difficulty is thereby offered. If he is not parish priest of the place where the betrothal is made the priest requested to assist may simply secure another witness to the act; then the betrothal at all events is valid ceteris paribus.

* According to decisions of the S. C. C, the term parish priest, in the sense of the decree Ne temere, does not only refer to pastors in canonically erected parishes, but it means, where parishes have not been canonically erected, all priests lawfully appointed to exercise the pastorate for fixed districts; the term includes, furthermore, chaplains in Army and Navy, within the boundaries of their lawful appointment; furthermore, administrators and coadjutors who, for incapacitated pastors, take full charge of parishes; of spiritual directors of hospitals and other institutions, only those who are not subject to a parish priest; and, in missionary territories, every priest entrusted by his lawful superior with the charge of a station or district,

Is there a law or precept that betrothal must precede the marriage? To this question we must evidently say no. But if two persons wish to become betrothed, they must observe the prescribed form. Otherwise a betrothal does not take place, and he who knowingly and by omission of the prescribed form merely pretends to become betrothed, commits a deception toward the other party and is answerable in foro externo and interno for the consequences of the deception.


Case XXVII: “Ne Temere” and Catholics of the Oriental Rite

p. 129


Applied correction from Woywod's opening insert: Cases XXVII and XXVIII must be corrected, for Canon 1099 of the Code explicitly states that Catholics of the Oriental Rite are bound to the form of the marriage contract as demanded by the "Ne Temere" and the New Code, if they contract marriage with a Catholic of the Latin Rite who is bound to that form.



In interpreting the new decree Ne temere there has prevailed a diversity of opinion as to whether the new decree binds only the Catholics of the Latin rite, or also those of the Oriental rite. On February 1, 1908, the Cong. S. Concilii has decided that the new decree is binding only for Catholics of the Latin rite; in regard to Catholics of other rites their former ecclesiastical law continues in force (Acta S. Sedis, 1908, p. 82 et sequ).

The editor of the Acta S. Sedis comments anent the new decision that Latins living among adherents to the Oriental rite must not on that account consider themselves exempt from the decree Ne temere. The S. Cong. de Propag. Fide is considering the advisability of extending the new decree to the non-Latin rites.


Case XXVIII: Marriages Between Latin and Oriental Catholics, or of Catholics with Schismatics (Protestants)

p. 130


Applied correction from Woywod's opening insert: Cases XXVII and XXVIII must be corrected, for Canon 1099 of the Code explicitly states that Catholics of the Oriental Rite are bound to the form of the marriage contract as demanded by the "Ne Temere" and the New Code, if they contract marriage with a Catholic of the Latin Rite who is bound to that form.



* See page 137. † See page 129.

In districts of mixed religions the following marriage cases may occur:




	One party is Latin Catholic, the other Oriental Catholic.



The marriage may validly take place either according to the decree Ne temere or according to the law to which the Oriental Catholic is subject, because the marriage contract is indivisible and for the Oriental party applies his or her Church law. This is the opinion of the Roman Consultor in Acta S. Sedis, 1908, p. 83.




	One party is an Oriental Catholic, the other a schismatic (Protestant).



Neither party is bound by the new decree Ne temere. The Oriental Catholic is exempted by reason of the decision of the S. C. Concilii of February 1, 1908†; the schismatic (Protestant) is as such not bound on account of Num. XI, paragraph 3, of the decree (Schismatics and Protestants are only involved when marrying a Latin Catholic; Par. 2, Num. XI, of the decree, in conjunction with the decision of the S. C. Concilii, Feb. 1, 1908). Because of the indivisibility of the contract an Oriental Catholic may be validly married to a schismatic (Protestant) either according to the Oriental Catholic, or according to the schismatic (Protestant) Church. This follows from the views of the Roman Consultor in Acta S. Sedis, 1908, page 83.




	One of the parties is a Latin Catholic, the other a schismatic (Protestant).



p. 131The marriage, by force of Num. XI, Par. 2, of the decree Ne temere can only be validly performed by a (any) Catholic pastor. This is the opinion of the Roman Consultor in Acta S. Sedis, 1908, p. 85.


Case XXIX: Practical Marriage Cases Under the New Decree

p. 132


Applied correction from Woywod's opening insert: Case XXIX, page 136, No. 11.—Canon 1096 of the Code demands under pain of invalidity of delegation that the pastor of the place when delegating another priest must specify both the priest and the marriage for which he delegates him, so that all general delegations are made null and void except that a pastor may give general delegation to his regularly appointed assistants.






	A couple resides in Parish A and desires to be married in this parish.



The marriage, in the same manner as heretofore, is announced in Parish A and the couple are married by the parish priest* of A or by his delegated assistant. The parish priest, furthermore, may delegate any other priest to perform the ceremony at A. In this normal case, and the most frequent, no change has taken place from former usage.

* The scope of the term parish priest is defined on page 128.




	The man lives in Parish A, the bride in Parish B, they wish to be married in Parish A.



The banns are published in A and B, as formerly. The parish priest of A may validly and without delegation by the parish priest of B perform the ceremony, but according to the new law the ceremony should properly take place in the parish of the bride. If a justa causa to marry in Parish A prevails, the parish priest of A needs no permission by the parish priest of B to make the marriage proper in A. If no justa causa is present the parish priest of A must seek the permission of the parish priest of B. The parish priest of A can then delegate any other priest to perform the ceremony at A.

Should the couple desire to be married in A by the parish priest of B, then, in accordance with the new law, the parish priest of B must have himself delegated by the parish priest of A, because otherwise he can not perform the ceremony validly outside his parish of B.




	The man lives in Parish A, the bride in Parish B, they desire — to have the ceremony performed in C.



p. 133The banns are published in A and B as heretofore. The parish priest of C, according to the new ecclesiastical law, requires no delegation for the valid performance of the ceremony. In order that he may perform the ceremony licitly he must have delegation, which he may seek from either the parish priest of A, or from the parish priest of B.

If the parish priest of A (the bridegroom’s parish priest) wishes to perform the ceremony in C, then, in accordance with the new law, he would have to be delegated for that purpose by the parish priest of C, in order that the marriage should be valid. He requires no sanction to make the action licit because he is parochus proprius of one of the contracting parties. Of course it is proper to have an, understanding with the Rector ecclesiae in whose church one wishes to perform a liturgical function; in our case, therefore, the parish priest of A should communicate with the parish priest of C. In my opinion the parish priest of A does not need delegation by the bride’s parish priest for the reason that in Num. V, Par. 3, of the decree there is only prescribed licentia alterutrius contrahentis; nevertheless it may be claimed in interpretation of this point that the permission of the bride’s parish priest also is requisite in a locality in which neither of the contracting parties is resident. If this opinion be held then this permission also must be procured by the parish priest of C, if they marry in C.




	A couple had domicile in Parish A, but left A and settled in Parish B, where, three weeks after, they wish to be married.



In this case, as in all cases of newcomers, the parish priest’s (of B) first question must be “How long do you intend to stay in B?” He asks for the animus manendi, in order that he may determine whether the parties have in B a domicile, a quasi-domicile, or neither, and in the last case are vagi. The results may be as follows: (a) The couple reply: “We intend to stay permanently in B.” In this case these people have at once acquired a domicilium verum. In accordance with the jus commune ecclesiae the banns are then published only in B. The parish priest of B may validly and licitly perform the ceremony; he requires no delegation or permission by the parish priest of A because he is now parochus proprius.

p. 134(b) The couple reply: “We wish to be married here, and then as soon as possible remove to C.” In this case there is no animus manendi perpetuo, therefore no actual domicile. The couple have not even a quasi domicilium, because they do not intend to remain six months at least (per majorem anni partem). Hence these parties are to be viewed as vagi and report is to be made to the Ordinary of the diocese.




	Man and woman reside in Parish A, they wish to be married in Parish B.



According to the new law the parish priest of B requires no delegation by the parish priest of A in order to perform the marriage ceremony validly, but he does require permission from the parish priest of A.




	They reside in Parish A, they wish to be married by the parish priest of B in Parish C.



The parish priest of B, according to the new law, must be delegated by the parish priest of C to render the marriage valid. Furthermore the permission of the parish priest of A must be secured.




	The contracting parties live in Parish A, they wish to be married by the parish priest of B in Parish A. The parish priest of A has delegated the parish priest of B, with authority to sub-delegate, and departs on a journey. Meantime the couple have changed their mind and wish to be married in Parish C by the parish priest of C.



In order that the marriage should be valid in accordance with the new law, the parish priest of C requires no delegation; he should, however, for the licit performance of the ceremony, secure the permission of the parish priest of A, but as he is away from home, and has demonstrated by delegating the parish priest of B that he has no objection, the parish priest of C may perform the marriage ceremony licitly by reason of this permission. A sub-delegation of the parish priest of C by the parish priest of B is not necessary.

p. 135


	Bride and groom reside in Parish A, they desire to be married in the chapel at B, the ceremony to be performed by a related priest who is professor of theology at the seminary in A.



In accordance with the new decree, the professor, in order to perform the marriage ceremony validly in B, must be delegated by the parish priest of B; in order that the ceremony may also be licit, permission of the parish priest of A must be secured either by the professor or by the parish priest of B.




	The contracting parties reside in Parish A and wish to be married there, the parish priest of B is to perform the ceremony (in A). The parish priest of B is accordingly delegated by the parish priest of A. The couple, however, change their plans, and are married without further ado in B by the parish priest of B.



The marriage is valid according to ecclesiastical law, no matter what interpretation may be correct as to territorial restrictions of the delegation, because the parish priest of B functions validly without delegation as parish priest of the place. He should, however, have applied for the permission of the parish priest of A. It does not follow because he had been delegated for A that the parochus proprius was agreeable to the marriage in B. In this case the parochus proprius was not away from home.




	A couple reside in parish A, they wish to be married in B. The parties being befriended with the parish priest of C wish to be married by him in B, provided he does not have to start on a certain journey before the marriage. In that case they would like to be married by the parish priest of B, in B. Corresponding to the new law the parish priest of C must be delegated by the parish priest of B in order that the marriage be valid. If he leaves before the wedding day and the parish priest of B takes his place, the latter requires no delegation for the validity of the marriage because he is the parish priest of the place. In either case the permission of the parish priest of A must be obtained.



p. 136


	The parish priest of A has no curate. A marriage is approaching when he is called away from home. In the neighboring Parish B there are parish priest and curate. The parish priest of A delegates the parish clergy of B cum jure subdelegandi and departs. Soon after the curate of B is assigned to another post, and another priest takes his place in B. Upon the arrival of the new curate in B the marriage is due to take place in A.



In accordance with the new law the parish priest of B, by reason of the delegation, can validly perform the ceremony in A. But what about the new curate? At the time of the delegation he was not yet a member of the parish clergy of B, therefore a persona incerta. In my opinion the new curate must be subdelegated by the parish priest of B in order to perform the ceremony validly in A.

Hence in places where many strangers congregate, and where delegations are frequent, the date of the delegation is to be closely considered if a change of the clergy has taken place.

Alois Schmöger, D.D.


Case XXX: Mixed Marriages Under the New Decree

p. 137


Applied correction from Woywod's opening insert: Case XXX, page 141.—It is stated here that marriages between a Protestant and a Jew would be invalid in the eyes of the Church on account of the diriment impediment of disparity of cult. Such is the rule until the New Code goes into effect. The Code makes disparity of cult a diriment impediment only for a marriage of a non-baptized party with a person baptized in the Catholic Church or converts to the Church from heresy and schism. Canon 1070.



* See also page 190.

In discussing mixed marriages the law that prevailed before August 2, 1907, must be considered, because if a conversion of one or both parties has taken place after the marriage, the validity of the union is to be judged in accordance with the old law if the marriage took place before Easter, 1908.

Those non-Catholics who, according to the decree Ne temere, do not need the Catholic form for the validity of their marriage, do not even seem to require it for its lawfulness, because it is said in Num. XI, Par. 3, of the decree: Nowhere are they bound to the Catholic form of marriage. If in the following discussion briefly the presence of the Catholic parish priest is demanded, let it be understood that there must be also at least two witnesses present.

(a) Catholics and Protestants (schismatics).

Under mixed marriages, in the actual and usual meaning, are understood unions between Catholics and Protestants (schismatics). If no impediment prevails and the lawful form was observed, such marriage without dispensation is valid, but unlawful. In regard to the question whether the Tridentine form (Catholic parish priest and two witnesses) was required for valid marriage, there had to be distinguished (before the Ne temere) two cases:

(aa) In Tridentine territory mixed marriages without Catholic parish priest and witnesses were invalid.

(bb) For certain countries, either disputed territory or difficulties prevailing, papal decrees had created special conditions; so, for instance, for Hungary and Germany.

(cc) In territories where Tametsi had not been promulgated, or was not in force, marriages between Catholics and Protestants (schismatics) were valid, but unlawful.

p. 138After the decree Ne temere the distinction between Tridentine and non-Tridentine territory disappears. The law is now: Marriages between Catholics and Protestants (schismatics), in order to be valid, must be contracted before a (any) Catholic parish priest (or Bishop) and at least two witnesses. Such marriages are still valid without this prescribed form in a territory for which the Apostolic See has decreed special laws. Hence, for instance, the special law referred to remains in force for Germany notwithstanding the new law, Num. XI, Par. 2, of the decree of August 2, 1907.

In accordance with the jus commune ecclesiae, the proper form of assisting at mixed marriages by a Catholic parish priest was passive assistance, even when dispensation has been obtained. This passive assistance has received by the new decree an important moderation, which makes requisite for the validity of the marriage the requirere of the consent (Num. IV, Par. 3, of the decree). Hence in my opinion the passive assistance will hereafter merely mean omission of the ceremonies, avoidance of the locus sacer and of ecclesiastical vestments.

(b) Catholics and Apostates.

Apostasy is the complete abandonment of the Christian faith, whether or not there is joined to it the embracing of Judaism, paganism or any other form of cult; he also is an apostate who, after falling away from Christianity, joins no other community, but, without following any particular religion, lives as Deist, Atheist, Pantheist, or Free Thinker (Aichner, Compend. Jur. Eccles., 1890, p. 774). At all events an apostate can be only one who has been validly baptized as Catholic, Protestant, or schismatic Christian. By the word apostate is usually understood only one who was a Catholic; but the term would likewise hold good in the case of one who left another Christian community. It is erroneous to use the word apostate in the instance of a Catholic who embraces Protestantism; the correct term in such a case is heretic.

Marriages between Catholics and apostates were under the old Church law dealt with the same as those between Catholics and Protestants. The new decree makes distinction between apostates who before their apostasy were Catholics, and those who previously were Protestants (schismatics). The marriage between a Catholic and an apostate from Catholicism, in order to be valid, must, in every case and everywhere, be performed before a Catholic parish priest; the form of this marriage is in regard to its validity subject to the same requirements as marriages among Catholics (Num. XI, Par. 1, of the decree); dispensation is necessary for its lawfulness.

On the other hand a marriage between a Catholic and an apostate from Protestantism is governed by the rules for mixed marriages, hence in places where such provision has been made by special laws of the Church, it can be validly contracted even without a Catholic parish priest (Num. XI, Par. 2, of the decree).

A person originally heretic or schismatic, then converted to the Catholic religion, and finally turned apostate, is to be treated like an apostate from Catholicism, hence his or her marriage with a Catholic is to be dealt with the same as a marriage between Catholics (Num. XI, Par. 1, of the decree). Dispensation is referred to above.

(c) Protestants and Apostates.

Inquiry into the validity of marriage between Protestants and apostates will be in order for the Catholic priest if one, or both, parties, after the marriage, join the Catholic Church. We omit here to take into account the question of validity of a Protestant baptism.

Marriages between Protestants and apostates were, under former rules, treated the same as marriages between heretics (Protestants). The decree Ne temere makes, here again, the distinction between apostates from Catholicism and such from Protestantism (schism). A marriage between a Protestant and an apostate from Catholicism is regarded similar to a mixed marriage between Catholics and Protestants and to be valid must therefore be performed before a Catholic parish priest (except in exempted territories) (Num. XI, Par. 2, of the decree). The marriage of a Protestant with an apostate from Protestantism is valid everywhere without regard to the presence of a Catholic parish priest (Num. XI, Par. 3, of the decree).

p. 140(d) Catholics and Jews.

A marriage between Catholic and Jew does not come, according to Canon Law, under the head of a mixed marriage in its technical sense, but is classed as a marriage between baptized and unbaptized. Without a dispensation not only would such a union be unlawful, but even invalid, on account of the impediment disparitatis cultus.

Before the decree Ne temere it was a mooted point whether or not the Tridentine form was requisite for the marriage between Catholic and Jew. Many canonists held that, as the Jew was not bound by the laws of the Tridentine Council, his or her exemption would be shared by the Catholic party to the marriage, and therefore such marriage would be valid even without a Catholic priest, provided the Church had previously dispensed from the impedimentum disparitatis cultus.

By the new law of August 2, 1907, marriages between Catholics and Jews are viewed like mixed marriages, therefore the ceremony in order to be valid is to be performed before a Catholic parish priest (for certain exempted districts exceptions are made) (Num. XI, Par. 2, of the decree).

The manner of performing the ceremony would be, as in mixed marriages and in accordance with the jus commune (regardless of the secured dispensation) the passive assistance in its technical sense (Acta S. Sedis, 1907, p. 571). Our remarks above, about the moderation by the new law of this passive assistance in the case of mixed marriages, will also apply here. Commonly there hardly ever occur dispensations ante matrimonium in such cases; they do occur, however, for the validation of a civil marriage, or, on the deathbed, of a concubinate.

p. 141(e) Protestants and Jews.

As in other instances of marriages among non-Catholics the question of validity may come up if after the ceremony one or both parties enter the Catholic Church. In accordance with the previous law a marriage between Jew and Protestant could be validly entered, without regard to the Catholic priest, in all those cases where the Protestant party was not bound by the Tridentine form. But even if the Protestant party was bound, many canonists claim that the exempt Jew would impart to the Protestant party his exemption.

The decree Ne temere demands for the marriage between Protestant and Jew in no case and nowhere the presence of a Catholic parish priest (Num. XI, Par. 3, of the decree).

In facto such marriages will be invalid, nevertheless, because of the impediment disparitatis cultus.

(f) Apostates and Jews.

An apostate, according to former Canon Law, was treated in regard to the form of marriage the same as a heretic (Protestant), hence the same regulations, which heretofore governed marriages between Protestants and Jews, applied also to alliances between apostates and Jews. Whether the apostate before his apostasy was Catholic or Protestant made no difference according to the old law.

p. 142The new decree makes again a distinction between apostates from Catholicism and such from Protestantism. The former can be validly married to Jews only before a Catholic parish priest (except in exempted territories) (Num. XI, Par. 2, of the decree). Apostates from Protestantism can, always and everywhere, be validly married to Hebrews without a Catholic parish priest (Num. XI, Par. 3, of the decree). The impediment of disparitatis cultus applies here and hence such marriages are invalid in facto, a dispensation not having taken place.

(g) Catholics and Infidels.

Here is to be ascertained, first of all, whether the infidel party was formerly either a Catholic, a Protestant (schismatic), Hebrew, or has grown up from childhood without Baptism and religion. The previous law treated an infidel who was formerly Catholic or Protestant in the same way as a heretic, and marriages therefore between a Catholic and a baptized infidel were classed with marriages between Catholics and Protestants. The infidel formerly a Jew, and those from childhood without Baptism and religion, were viewed as unbaptized, and to these the same rules applied as in marriages between Catholics and Jews.;

The papal decree of August 2, 1907, deals more rigidly with the infidel formerly a Catholic than with others. Marriages between Catholics and Catholics become infidels are only valid, everywhere, when performed before a Catholic parish priest (Num. XI, Par. 1, of the decree). The impediments are to be considered. A dispensation is necessary for lawful marriage. Catholics and other infidels (who were not Catholics) can as a rule only be validly married before a Catholic parish priest, special laws for certain localities and territories allowing of exceptions (Num, XI, Par. 2, of the decree). The impediments are of course not to be overlooked.

p. 143


	(h) Protestants and Infidels.



Before the decree Ne temere an infidel formerly a Catholic was viewed in regard to marriage the same as a heretic. Hence in regard to the form of marriage, alliances of Protestants with infidels who had previously been either Catholic or Protestants were classed with marriages among heretics, and to marriages between Protestants and unbaptized infidels the same rule was applicable as to marriages between Protestants and Jews.

The new law discriminates also in this case against the infidel who has been a Catholic. A marriage between such an infidel and a Protestant can as a rule be validly performed only before a Catholic parish priest, but in certain exempt districts and localities the validity of such marriage is recognized by Rome also without the assistance of a Catholic priest (Num. XI, Par. 3, of the decree). The impediment of disparitas cultus between baptized and unbaptized would have to be removed.

(i) Jews and Infidels.

In the sense of the old law a marriage between a Jew and an infidel who had been Catholic or Protestant, was classed with the marriage between Jew and Protestant. The marriage of a Jew with an unbaptized infidel was, as a marriage between unbaptized, not bound by ecclesiastical law and was valid always and everywhere without a Catholic priest.

The new law has again a separate regulation for the infidel formerly a Catholic. Unions between Jews and infidels formerly Catholics are valid only when the ceremony is performed before a Catholic parish priest (subject to territorial exemptions) (Num. XI, Par. 2, of the decree). Jews and infidels other than former Catholics can enter into a valid union everywhere without a Catholic priest (Num. XI, Par. 3, of the decree). The impediment of disparitas cultus is to be removed.

Alois Schmöger, D.D.


Case XXXI: The Validity of Marriages Among Non-Catholics of the Same Denomination

p. 144While the priest has nothing to do with the marriage ceremony in such cases, he will have to inquire into the validity of such unions if one or both parties after their marriage adopt the Catholic faith. For this inquiry he must regard not only the new decree Ne temere, but sometimes the previous law.

If such a marriage was entered before Easter, 1908, its validity is to be judged according to the older law.

When in the following the assistance of a Catholic parish priest is required it is to be understood to mean parish priest and at least two witnesses.




	Marriage among Protestants (schismatics). Before the decree Ne temere the following distinctions were made:



(a) In non-Tridentine territories such marriages were undoubtedly valid regardless of the attendance of a Catholic priest.

(b) For certain districts special laws have been promulgated (so

‘for Hungary, Belgium, Holland, Germany), which made such marriages valid, but unlawful.

(c) For Tridentine territory marriages entered by two Protestants are variously viewed by canonists, who are not agreed as to whether the presence of the Catholic parish priest was necessary for their validity or not. The Roman canonists and Congregations declare themselves for the necessity of the Tridentine form in the case of such marriages.

The decree Ne temere puts an end to all doubts by deciding that marriages among Protestants (schismatics) may after Easter, 1908, be validly contracted throughout the world without a Catholic priest.

p. 145It no longer seems to require the assistance of a Catholic priest even for lawfulness, because it says “nowhere are they bound to the Catholic form of marriage.”

, 2 Marriages among Jews (unbaptized).

Ecclesia non judicat de iis, qui foris sunt. Jews who marry Jews were bound invariably by the jus naturae and divinum only, and never by Canon Law. Hence at no time Jews and unbaptized were bound by the Tridentine form of marriage, not even in Tridentine territory. Also under the new decree they marry validly and lawfully without parish priest and two witnesses (Num. XI, Par. 3, of the decree). Heathens, Mohammedans, in brief all unbaptized are in reference to the marriage laws classed with Jews.




	Marriages among apostates.



‘Apostates are former Catholics or Protestants (schismatics) who have renounced their Christian faith; whether they have embraced another form of religion, or whether they live as free thinkers, is immaterial for the technical appellation. According to the former law apostates (without distinction as to whether they had formerly been Catholics or Protestants) were considered by the marriage laws the same as heretics. Therefore marriages of apostates were subject to the (above mentioned) regulations concerning marriages among Protestants. A distinction was made between Tridentine and non-Tridentine territory.

The new law is toward former Catholics more severe than toward apostate Protestants. If two apostate Catholics marry, their marriage can everywhere only be validly contracted before a Catholic parish priest (Num. XI, Par. 1, of the decree). If two apostate Protestants enter into matrimony the union is valid and lawful without a Catholic priest (Num. XI, Par. 3, of the decree). Should an apostate Catholic desire to wed an apostate Protestant, then as a rule a valid ceremony can take place only before a Catholic priest; exception being made only for exempted places (Num. XI, Par. 2, of the decree).

p. 146What if such persons present themselves before a Catholic parish priest to be married? What is he to do? The impediment of religio mixta is not present, for in that regard both parties are regarded as heretics. Neither is there the impedimentum disparitatis cultus. The ratio dubitandi is in this case really only, (a) the excommunication, of the candidates for Matrimony, preventing the reception of a Sacrament of the living, and, (b) the co-operation of the priest at an unlawful wedding of this kind. Hence the priest will endeavor first of all to reclaim the apostate persons for the true religion, that they may be absolved from the censure. Should this be futile, then he must lay the case before his Bishop. Pope Pius VI in a similar case gives to the ordinary instructions to apply to Rome (Aichner, Comp. Jur. Eccl., 1890, p. 666, nota 28). The case is really analogous to the marrying of impenitent candidates whom the priest tries in vain to bring to a proper frame of mind. Hence the Bishop could in my opinion, in an urgent case, even give of his own authority the decision warranted by the circumstances.




	Marriages among infidels.



Three kinds of infidels may here be distinguished: Those who formerly were Catholics, those who were Protestants (schismatics), and, former Jews or persons from childhood without Baptism and religion.

If both infidel parties are former Catholics, their marriage before the decree Ne temere was regarded the same as the union of two Protestants; the new law regards the marriage only as valid, everywhere, if performed before a Catholic priest (Num. XI, Par. 1, of the decree). When two infidels, former Protestants, marry, the old law likewise regarded them the same as Protestants. Corresponding to the new decree they can validly and lawfully marry everywhere without a Catholic priest (Num. XI, Par. 3, of the decree).

p. 147Two unbaptized infidels could formerly, and can now, be validly and lawfully married without a Catholic priest (Num. XI, Par. 3, of the decree).

An infidel who has been a Catholic, married to an infidel formerly a Protestant, are according to the older law regarded the same as Protestants. Under the decree Ne temere they can only be validly married before a Catholic priest, except in exempted places (Num. XI, Par. 2, of the decree). The impediment of religio mixta is not present here because both are regarded as heretics; neither of course the impediment disparitatis cultus.

If a former Catholic, now infidel, wishes to wed an unbaptized infidel party, the former Canon Law regarded it the same as a marriage between Protestant and Jew. The new law requires for the validity of the ceremony that it shall take place before a Catholic parish priest except in exempted places (Num. XI, Par. 2, of the decree). In this case the impediment disparitatis cultus is not to be overlooked.

The marriage between an infidel, former Protestant, and an unbaptized infidel was by the older rule regarded the same as a marriage between Protestant and Jew. The new decree allows their union as valid everywhere without a Catholic parish priest (Num. XI, Par. 3, of the decree), provided the impediment of disparitas cultus has been removed.

Should infidels who formerly were Catholics or Protestants come to a Catholic parish priest to be married, our remarks above, under marriages of apostates, about such a contingency would also apply in this case.

Alois Schmöger, D.D.


Case XXXII: Marriage in Danger of Death

p. 148


Applied correction from Woywod's opening insert: Case XXXII.—The New Code somewhat modifies the "Ne Temere" for marriages in danger of death. Canon 1098 states that if the pastor or a properly delegated priest cannot be had the parties can contract marriage validly and licitly in the presence of two witnesses. If a priest not authorized to assist at marriages can be called the Code wants him to be present but in any case the two witnesses are sufficient for validity.

The question of the faculty to dispense from impediments of marriage in danger of death is determined by Canons 1043 and 1044. The bishop can in such cases dispense from the form of marriage and from any impediment except the priesthood and the affinity in the direct line. If a dispensation from mixed religion or disparity of cult is given the promises must be made. Under the same circumstances and only in cases where the bishop cannot be reached the pastor has the same faculties and also the priest who might be called to assist at a marriage as in the above quoted Canon 1098. Finally the confessor also has these faculties but only for the internal forum and in sacramental confession.



The Roman decree Ne temere, of August 2, 1907, brings about a moderation in the form of the marriage consent declared in imminente mortis periculo (Num. VII, of the decree). The term deathbed marriage would no longer cover such a case. The decree does not speak of dangerously ill, such as, for instance, is the requirement for Extreme Unction. Periculum mortis may be present even without illness, in the case of those, for example, who are condemned to death, of soldiers before battle, of shipwrecked, in time of persecution when Catholics are threatened with death.

Before the decree Ne temere, Canon Law knew of no universally valid moderation of the Tridentine form prescribed in danger of death. Even in periculo mortis a marriage was only valid if contracted before the parochus proprius and at least two witnesses. On February 20, 1888, however, exception was made by Pope Leo XIII for aegroti (not therefore for shipwrecked, etc.), in danger of death, if there was no longer time to apply to Rome, but only in these two instances, namely: 1. In the event of a civil marriage, and 2. In the case of concubinage. For other cases (the case, for instance, of repairing the reputation of a woman with whom the man now in danger of death does not live) the exemption does not apply. In these two cases, then, the diocesan ordinary can dispense from all impediments to marriage (except the order of the presbyterate and affinity in the direct line arising from lawful intercourse); with faculty to delegate a parish priest, an assistant or other priest. According to the decision of the S. Cong. Officii, of December 13, 1899, the ordinary on the strength of these exceptions can dispense even from the impediment of clandestinity (Acta S. Sed., 1899-1900, p. 500; 1907, pp. 546 and 547). Thus the ordinary is empowered in such cases to dispense through any priest to the effect that a couple may be validly married without the presence of parish priest and witnesses. This decree of Leo XIII is not superseded by the decree Ne temere, because Num. VII of the new decree of Pius X is a lex generalis, but the decree of Leo XIII a lex specialis. Lex generalis non derogat speciali. Other exemptions from the form of marriage consent in danger of death did not exist before Easter, 1908.

p. 149The new decree of Pius X effected, after Easter 1908, a universally valid moderation in the form of marriage in danger of death, in so far as the marriage is valid and lawful if it takes place before any (Catholic) priest and two witnesses. Thus the parish priest of the domicile (parochus proprius), or the parish priest of the place where the marriage is entered, are not required to assist, not even a parish priest. Any priest, may he be curate, chaplain, professor of theology, spiritual director, etc., may perform such a marriage ceremony validly and lawfully. Without witnesses, however, the priest alone assisting, the marriage would be both invalid and unlawful; it would be so also before two witnesses without a priest. That witnesses are required absolutely and invariably is wisely ordained by the Church, as in such cases, with publicity excluded, a partly unconscious, dying patient might often, and for very questionable reasons, be hurriedly married to some one (Acta S. Sed., 1907, p. 573). Furthermore the precept is calculated to protect the priest against charges of unbecoming conduct, or of undue influence. Witnesses are easily obtainable, the nurses for instance. The provision that any priest may be chosen is no doubt made because such a marriage may be resolved upon when a priest is there to administer the last Sacraments, during a sick call of the priest, on occasion of a visit by a befriended priest, or in an emergency case in hospital or prison when the chaplain but not the parish priest is within call, etc.

In order, however, that such a marriage in danger of death be valid and lawful the following conditions are provided:




	There must be lack of time to apply for delegation to the ordinary or to the parish priest, or to summon them or a delegated priest (the curate for instance). If time permits of securing delegation from the ordinary, or to summon the parish priest or his delegate, then such a marriage performed by another priest would be invalid and unlawful.






	The ceremony must be desired to set at peace the conscience (ad consulendum conscientiae) and (if there are pre-nuptial children) to legitimize the children. Ad consulendum conscientiae will apply usually in cases of civil marriage or of concubinage. Unfortunately it is not stated in the decree whose conscience may be appeased. Does it apply only to the conscience of the dying person (or one in danger), or has a priest the right to proceed if it is only a question of the peace of conscience of the (healthy) mistress of one in danger, or the peace of conscience of respectable parents who urge to have matters settled? The peace of conscience referred to is probably that of the dying, or one in danger, because the approaching step into eternity makes him fearful and he has not much time to put things in order; the other persons are only threatened in their reputation or material welfare. The decree manifests solicitude for the children, not for other relatives. The danger of financial loss or impairment of honor is not mentioned in the decree as sufficient reason for a facilitation of the marriage form.



Regard for peace of conscience, and therewith the validity and lawfulness of the facilitated form are absent, if the one in danger is not disposed to contrition or penance (an irreligious person for instance whose conscience does not much trouble him): In such case the marriage could not take place before a casual priest unless it were for the legitimizing of children. When it is only a question of legitimizing children, but not of appeasing the conscience of the one in danger, one might doubt according to the strict wording of the decree whether a casual priest could perform the ceremony, because it says ad consulendum conscientiae ET (not vel) prolis legitimationi. In my opinion the et has here, as in frequent other instances, the same meaning as vel, because it would not be just to let the children suffer for the father’s indifference, and the decree manifests special solicitude for the children. What is to be done when concern is had only for a legacy, material advantage, reputation of the persons not in danger, or in a case of insistence by relatives, in brief, when the purpose has nothing in common with peace of conscience or the legitimizing of children? In such cases it would seem that a casual priest cannot validly and lawfully perform the ceremony. Solicitude for peace of conscience will not be a valid reason, either, when the case is one of an existing marriage, which is invalid on account of a secret impediment, if this fact is not known to the one in danger and can not be communicated to him (in which case the children are legitimate). Ad consulendum conscientiae would, furthermore, not furnish a valid reason if the one in danger by means of the facilitated form simply wished to hurry the matter unnecessarily, or, on account of personal antipathy, did not wish to be married by the parish priest or his assistant, or for any other similar unworthy reason.

p. 151The new decree does not exclusively mention the two cases: Validation of a civil marriage or of a concubinage. Other cases may be presumed, in which a dying person (one in danger) wishes to set his conscience at rest by a marriage, for instance a person feels impelled by conscience (in consequence perhaps of an admonition by the Confessarius) to marry the person whom he has seduced, from whom he lives apart and who has borne him no children; or he has become engaged honorably and wishes to carry out his promise on his deathbed, or the one in danger wishes to make a certain restitution by marrying.

p. 152In the decree Ne temere it is not required that the marriage in the facilitated form, in cases of danger of death, must be performed secretly, i. e., with two confidential witnesses and excluding all publicity. Secrecy or publicity is left to the priest’s good judgment.

Of marriage banns in such cases the decree makes no mention. If, in so urgent a case, the priest had to apply first of all for dispensation, the facilitated form would become illusory, because parish priest or assistant might just as quickly be summoned, or a delegation from the ordinary obtained.

The regulations concerning the marriage in danger of death find application also in cases of mixed marriages (Catholics and Protest: ants), or of marriages of apostate Catholics. In these cases the stipulation concerning the Catholic education of the children must not be overlooked (Num. XI, Par. 1 and 2, of the decree).

If the decree of Leo XIII, of February 29, 1888, is still in force, along with the decree of Pius X, of August 2, 1907, what distinction is to be made in corresponding cases?

The distinction is as follows:




	The decree of Pius X is a universal one and applicable for every kind of danger of death, therefore, for instance, also for shipwrecked and for criminals sentenced to death; that of Leo XIII is a special one and applicable only to the sick.






	Pius X decrees regardless of impediments; Leo XIII refers to cases in which an impediment is present and a dispensation necessary.



p. 153


	Leo XIII decreed only for the legalizing of a civil marriage or a concubinage (therefore, for instance, not including the case of one who wishes to marry a seduced person living apart from him); the decree of Pius X has for its general purpose the appeasing of the conscience and legitimizing of children.






	Leo XIII speaks of gravissimum mortis periculum; the decree of Pius X is less restricted and ordains for imminente mortis periculo.






	Leo XIII makes it a condition that there is not sufficient time to apply to Rome; Pius X requires only that, if possible, the ordinary or parish priest be summoned.






	Leo XIII renders possible (by dispensation from the impediment of clandestinity) a marriage even without priest and without witnesses; Pius X prescribes for the validity and lawfulness at least a priest and two witnesses.






	In order that a priest may avail himself of the decree of Leo XIII (to grant dispensation) he must be delegated by the ordinary; in order to assist at the marriage according to the new decree of Pius X no episcopal authorization is necessary, because just those cases are intended in which there is no time to apply for delegation. Therefore, if in a marriage in danger of death an impediment to marriage were present (for example relationship), then both decrees are applicable: The casual priest must apply to the ordinary for a dispensation from the impediment, otherwise the marriage would be invalid on account of the existing obstacle; and the local parish priest must be beyond reach, otherwise the marriage would be invalid on account of the form (unless the priest, to whom is granted the faculty of dispensation, is by the ordinary at the same time delegated to perform the marriage).



p. 154A Roman Consultor of the Cong. S. Concilii remarks in his opinion on the new decree: “This celebration of marriage at the point of death does not seem to be absolutely required for salvation” (Acta S. Sed., 1907, p. 574). The decree itself does not say marriage OUGHT TO BE CONTRACTED, but MAY BE.

Alois Schmöger, D.D.


Case XXXIII: Marriage in Cases of Emergency

p. 155


Applied correction from Woywod's opening insert: CASE XXXIII.—Also in this case the "Ne Temere" has been changed in an important point by the Code. Canon 1098 says that whenever the bishop or the pastor or a delegated priest cannot be called nor can the parties go to him and it is foreseen that this condition of affairs will last for a month they can contract marriage in the presence of two witnesses. They need not wait for thirty days.



In cases of emergency, as distinguished from cases in danger of death, the life of either of the candidates for a marriage is not in danger. The emergency is found in the general impossibility in a certain district, province, or country, to have the marriage performed by a parish priest.

Even before the decree Ne temere (of August 2, 1907), various Roman decisions, and interpretations of canonists, had occupied themselves with the question as to what was to be done in a case when the parochus proprius could not be had to perform a marriage ceremony (Gasparri, De Matrim., 1893, II, n. 965 et sequ.; Santi, Praelect. Juris. Con., 1886, lib. IV, tit. III, n. 47 et 48; Aichner, Compend. Jur. Eccles., 1890, p. 661).

The following rules had been adopted:




	If the Catholic parish priest is not obtainable for the marriage ceremony the parties can give their consent validly and lawfully before two witnesses (without parish priest, even without any priest), provided, 1. That the emergency must be a universal one (namely for the whole region, not a personal only for the couple). The emergency does not have to be a physical one, a moral one suffices, The latter would be the case, if the parish priest can only be had difficillime and periculosissime (not difficile or periculose); so Pius VI to the Bishop of Geneva, October 25, 1793. Circumstances like the presence of an impediment, or the personal infirmity of one of the contracting parties, do not constitute of themselves cases of emergency; nor the fact that one or more parish priests refuse to assist.






	This emergency must be expected to last at least for a month so that the couple would have to postpone their marriage for a month at least (not merely for a few days or weeks).



p. 156


	That the parochus proprius or his delegate (curate or assistant) is not to be had.






	Also the delegation (even by letter) of another priest by the ordinary is not possible.



All these four conditions must prevail together, not merely one or the other. If, for instance, in cases of emergency the delegation of a priest by the bishop is possible, then the couple can not be married merely before two witnesses and without a priest.

Even if in such cases a civil marriage, or a marriage before a Protestant minister are possible, Catholics can nevertheless marry validly and lawfully before merely two witnesses (without an official or clergyman), because the Catholic Church attributes no sacramental effect to the two forms mentioned. A declaration of consent merely between man and woman without witnesses would even in case of emergency be invalid and unlawful. Witnesses must be present. A case where no witnesses can be had is hardly possible, because even seven-year-old children, or women, or relatives, even the unbaptized, etc., may be valid witnesses.

In such a case of emergency a publication of the banns is of course out of the question.

The decree Ne temere, in Num. VIII, has simply assembled the law as expressed in the different Roman decisions and interpretations by canonists. But three new conditions have been added, namely:




	The case of emergency is now present only when no Catholic parish priest can be had (formerly parochus proprius).






	The contracting parties must formally declare their consent (formalis consensus); a tacit consent does not suffice. The declaration no doubt can take place not only by words, but also by signs, otherwise deaf mutes or the dumb could not marry.






	The emergency must at least have lasted a month (conditio a mense jam perseveret). These rules apply also to mixed marriages and marriages with apostates (Num. XI, Par. 1 and 2, of the decree).



Kindred cases of emergency may occur in times of persecution, or in a Kulturkampf, in times of war; in widely extended missionary districts, etc.

Alois Schmöger, D.D.


Case XXXIV: Arson and Restitution

p. 158Catharine, the wife of Andrew, set fire to their house, unknown to Andrew. When the latter learned of the true state of affairs he did collect the insurance of $1,000, but threw the money down before his wife, saying angrily: “Here, take this unrighteous money if you will. I want none of it.” Andrew troubled himself no further about this money, and Catharine died several years after, fortified by the last Sacraments. Some years after Andrew also falls ill. The incendiary fire and the money collected, for the use of which he can not account, weigh heavily upon his conscience. Part of the amount he can refund, but not the entire sum, without interfering with his children’s yet unfinished education and without rendering impossible their further study for the professions. Is he obliged to make restitution, and of the whole sum, or may he presume that his late wife put the affair in order?

Answer. The money taken by Andrew belonged to others, and was not his due, because the fire insurance companies do not agree to pay damages directly caused by the insured, or by his wife, or by his near relative. All rightful claim to insurance money is absent, also in conscience, if malevolence, or grievous theological guilt, has caused the fire.

To the money accepted by Andrew adheres, therefore, the obligation of restitution. Although Andrew, in order to protect himself and his wife from the greater evil of public dishonor and against severe punishment by the authorities, was allowed to take the money, he could only do so with the intention of refunding the money as soon as possible to its rightful owner. The basis and extent of the obligation to make restitution is in general, and can only be for Andrew, 1. Unlawful injurious action, or 2. Unlawful acquisition of another’s property. It is evident that both these conditions existed in regard to Catharine. But here it is not a question of Catharine’s obligation to make restitution, but of Andrew’s, and in this regard the answer will vary according to the circumstances, which have to be ascertained. We have to decide the case on the following suppositions:

p. 159


	First of all let us suppose that the money was applied for the benefit of Andrew’s family; in such case it is incumbent upon Andrew to refund the money, because he has been unlawfully enriched by it, as it went to pay expenditures which otherwise would have had to come out of his own income.



The obligation of restitution would, furthermore, be Andrew’s, no matter how the money had been used, if he, with grave theological guilt, has put the money in other hands than the owner’s, with the knowledge that Catharine would not make the restitution.

Should one or the other of these suppositions be a fact, then the obligation of restitution rests, or rested, upon Andrew. We say the obligation rests or rested, for there is a possibility that it no longer rests with him, because, at least in part, restitution may have been made already. In order to decide this we must first consider the question: To whom must the money be refunded? Compare in this connection the author’s Theologia Moralis, ed. 9, a. I, n. 1134. It is a practical probability that not the shareholders of insurance companies, but rather the great number who insure with them their belongings, by payment of yearly premiums, are the actual sufferers, because the companies include in their calculation of premiums the average cases of arson which yearly take place. From this follows the further practical probability that, instead of to the great number of insured, the restitution may, as a rule, be made to the poor or to some charity; for where the amount to be refunded would be divided among so large a number, especially if the individuals are not all known, and the individuals have not been injured in a grave materia, then, according to the general opinion of theologians, the restitution can for prudent reasons be made to the poor or to some charitable purpose, because on the one hand we may presume this to be the reasonable will of the insured, and because on the other hand the poor and the public charities are that part of human society, to whom the superfluity of temporal goods, or the portion of no avail to the actual owner, is due (Compare Liguori, I. 3, n. 589 and 595).

p. 160If restitution to the poor, or to some charity, is lawful in Andrew’s case, it follows that Andrew, by alms and other donations made by him since the incendiary fire, or rather since collecting the insurance money, has already refunded part of this money.

This is the first ground to reduce the amount which Andrew is obliged to refund.

A second ground for a reduction may perhaps be found in Andrew’s circumstances, which make the money needful for the further education of his children. If one of them has chosen the priesthood for his vocation, or some other calling similarly to the welfare of mankind, the furnishing of the means for such vocation, and for the preparation therefor, is a pious purpose, such as we have said can, in our case, take the place of restitution to the creditors. Although it is advisable that of a debt arising from an obligation of restitution the entire sum should not remain in the debtor’s family, on the claim of poverty or causa pia, but that an outside causa pia should be preferred, yet under such title at least a considerable portion of the money may remain in the debtor’s possession.

For these reasons alone, the money still to be made good, even if Catharine has not made restitution and if Andrew is a culpable accessory, may be reduced to at least one-half, and in case of need to less.

p. 161II. It is, however, quite possible that our supposition, of Andrew’s theological guilt and of the expenditure of the money for the benefit of the family, is not a fact. One would suppose that it could not have escaped the husband’s notice if the money had been really expended for the family or for household needs. There is of course the possibility that the wife alone had these matters in hand, the husband having relinquished his control over them. Then the matter would remain in doubt. A circumstance seemingly in favor of the opinion that restitution had been made—or an application of the money equal to restitution—is that Catharine died fortified with the last Sacraments, and had said nothing before her death to her husband of being burdened with the duty of restitution. A difficulty to do this was not present in this case, Andrew being aware of the wife’s act upon which the obligation of restitution rested. Still there is no certainty, and a mere possibility could hardly suffice for a complete exoneration of Andrew. Yet it will be permissible for this reason to make a still further reduction of the obligation and of the sum to be refunded, in the supposition of Andrew’s theological guilt.

In conclusion it remains to inquire about Andrew’s theological guilt or non-guilt. We have remarked above that no theological guilt can attach to Andrew because he took the money; he was compelled to do so to prevent greater evil to himself and to his wife. There would have ensued the theological sin of injustice had he appropriated the money as his own property. That this evidently was not his intention, is shown by his action directly afterward, when he declared he would have none of it. Of course, having received the property of another—having, as it were, taken it in his keeping—there devolved upon him, viewed objectively, the obligation to care for its rightful use. This he neglected to do, having left the matter to his wife and to her conscience. Nevertheless there is no proof that Andrew saw a grievous fault therein, or that he was conscious of his responsibility for the use of the money. If Andrew had not much judgment in matters of law he may have believed that he had thrown off all responsibility when he delivered the money to the one who in the first place bore both the guilt and the obligation to make restitution. Andrew’s conscience should therefore be examined. If his bona fides is proved, then he is to be absolved from all obligation of restitution, unless it is proved that the money was applied for the family’s use; in the case of mala fides, or, if it is shown that the money was used for the family, restitution would have to be made, but in the reduced degree as explained above.

p. 162Aug. Lehmkuhl, S.J.


Case XXXV: Marriage by Compulsion

p. 163Illicit relations with Caius, a gentleman of high standing, have not remained without consequences for Amelia. For the sake of his own reputation Caius urges Amelia to marry Brutus, for whom she does not care; eventually, however, she does marry Brutus. Is this marriage valid? What grounds are there for and against its validity?

In this case the question arises whether the impediment of compulsion invalidates this marriage. To answer this is not an easy matter, owing to the lack of an exact account of the circumstances. First of all we must presume that Amelia gave actual consent. Should her aversion for Brutus have moved her to give only pretended consent at the marriage, no doubt could exist that the marriage is invalid. We presume then that she gave her consent; it was, however, induced by fear. Now Impedimentum Metus invalidates the marriage if the fear is great, unjust, and caused for the purpose of entering the marriage. By unjust it is understood that it must have been occasioned by another person. For the fear that arises only from one’s inner self, ab intrinseco, does not make a contract invalid, so long as there exists sufficient deliberation. Ab intrinseco is the fear that proceeds from the matter itself, and not from the person who threatens. D’Annibale, I, n. 138, well expresses it thus: “It is called intrinsic when the thing itself causes fear; extrinsic when another inflicts fear in order to extort consent.” Hence not only is the fear of an illness, the symptoms of which we observe in ourselves, ab intrinseco, but also the fear of infection, the fear of a thunderstorm, of a storm at sea, of hell-fire, etc. Fear such as this may move us to do things which we do not like to do, nevertheless it leaves our power of determination quite intact, we do something, and will to do it, although with an effort. If, however, the fear is due to the threat of another person, then a certain exterior compulsion is present, which, though it leaves us freedom of will and deliberation, induces an action which is not so much dictated by our will as by the pressure upon us. Hence Alexander II says, in De Sponsalibus: “Since consent has no place where fear or compulsion intervenes, it is necessary that, wherever someone’s consent is required, the occasion for compulsion be repelled.” When, however, there is metus ab intrinseco, then he decides for the validity of the act, for instance, De Regularibus, c. 17.

Hence it is evident that the impedimentum metus imposed by the Church applies only to the fear of a threat if it is unjust, 1. If no just claim exists for the marriage, and 2. If the evil threatened can not justly be inflicted. Therefore if a bride forces her tardy betrothed, by threats of legal action, to marry her, she is justified in so doing; also if a judge gives the seducer of a young girl the choice to marry her, or to go to prison, the resulting fear is just, and does not, therefore, render the induced consent invalid.

Let us now solve our present casus. A marriage between Amelia and Caius apparently is out of the question, either because of inequality of station or because Caius is already a married man. (there is no mention of social injury resulting for Amelia from her relations with Caius). Therefore a love for Caius is not the reason for her aversion to Brutus. Caius urges or, as is understood here, compels, Amelia to a hasty marriage with Brutus, but by what means? If he only points out to her the disgrace that will befall him and her, and if Amelia is thus induced to marriage, there would be no impedimentum metus—such fear would be ab intrinseco. Should he, however, threaten to do her harm, or to disgrace her, then there would be the impediment of fear; the fear being great, unjust, and compelling to marriage.

p. 165We may suppose the case to be practically as follows:

Caius has a large household in which Amelia is servant, and likewise Brutus. Brutus, though knowing of her condition, is willing to marry Amelia, out of regard for his master and for his own benefit, but Amelia does not want him. The master threatens dismissal and withdrawal of support. Amelia sees a hard future before her, and in order to escape this hardship, she gives her consent. Under these circumstances the impediment of fear would be present.

There is a considerable misfortune threatened unjustly, because Caius should justly provide for the expected infant, and the purpose of the threat is to induce marriage. Should the master, however, be willing to do in any case his duty in regard to Amelia, and only threaten to discontinue his special generosity, then there would be no injustice (in the particular threat) and therefore no impediment.

The confessor should, therefore, closely question Amelia without saying anything about an invalidity of the marriage. Should he find that the impedimentum is undoubtedly present, he should meanwhile not disturb the bona fides, but examine into the whole situation as to whether an agreement between Amelia and Brutus can not be induced. If Amelia can be moved to consent actually, Brutus being still agreeable, nothing further is required, because the causa metus is then certainly removed. But if Amelia of her own will insist upon a separation, the confessor must refer her to the bishop, because then the whole case belongs to the forum externum,

In this solution Brutus’ previous knowledge of Amelia’s condition is presupposed; otherwise we should have to discuss the wrong that Caius and Amelia inflicted upon him.

W. Stentrup, S.J.


Case XXXVI: Nullity of a Marriage Owing to Non-Fulfilment of an Imposed Condition

p. 166Silvia, when receiving the last Sacraments, confesses that in her younger days she had unlawful relations with her present husband Claudius, but also with one Ignotus, and that her relations with the latter had not been without consequences. A marriage with Claudius offering better prospects she led him to believe that he was responsible for her condition. Accordingly, on this condition, he married her, she declaring that he was the parent of the expected child. They have been married for many years, and more children have been born to them. The child conceived before the marriage is also living.

How about the validity of this marriage?

There can be no impedimentum erroris. According to Canon Law such error is essential only which excludes the necessary consent jure divino (the error conditionis servilis forms an exception)—this would apply in the case of an error of person. The error of person, an error of identity, however, annuls the consent, only under certain suppositions; the intention must be absent. The error in quality, though always accompanying the error of identity, differs essentially from it, and does not take away the validity of the contract, not even if the quality about which there is error is of decisive influence upon the resolution to consent; the consent is not excluded. The important so-called error qualitatis in personam redundans is not merely an error in quality, but a special kind of error in person.

The error in our case is merely an error in quality—Claudius erred concerning the paternity of the child—though the error influenced his resolution.

p. 167The marriage is therefore not invalid because of error. Let us inquire whether it is invalid by reason of non-fulfilment of a stipulated condition.

What is understood by a condition? A condition is that which is requisite that something else should take effect. It is apparent from the definition of condition, that, if the condition is not fulfilled, the contract is not intended and therefore not valid, ex jure naturali.

The question is then whether we are dealing in this case with a condition that would abolish the consent, and therewith the validity of the marriage. We are informed that: Claudius married Silvia upon the condition, claimed by her, that he was the parent of her expected child.

Was this a real condition? Did Claudius intend to make the validity of the marriage dependent upon the fact of his paternity, or not?

On the answer to this question the confessor would have to lay stress in his inquiry into the facts. If Claudius made it an actual condition, then the marriage is invalid, even in the case that the condition was not made in the form prescribed by Canon Law, i. e., not explicitly stated before parish priest and witnesses. The neglect of this formality does not make an in jure naturali void marriage a valid one, it only forfeits to the one who imposed the condition the right to claim it in foro externo.

As regards the re-validation of a marriage invalid on account of lack of consent, such does not take place eo ipso by reason of a long cohabitation with the other party. There is necessary an actual, conscious, removal of the lack of intent. In the foregoing case it would mean a conscious renunciation of the imposed condition, and acquainting the other party with the renunciation, the two conditions jure divino requisite for renewal of consent.

That such a renunciation was not made is attested by the fact that Silvia is not conscious of it.

If, therefore, the marriage was entered into under an actual condition, then it has been invalid from the very beginning.

In the solution of this case the all important question is: Had Claudius intended an actual condition, or only had an explicit supposition?

Hubert Gerigk.


Case XXXVII: Administration of the Last Sacraments to Children, over the Age of Six, in Danger of Death

p. 169Suffer the little children to come unto me and forbid them not: for of such is the kingdom of God (Mark x, 14).

There can be no doubt that the parish priest, after the example of his Lord and Master, must in a special manner concern himself about children. Of an especial truth are the words: He who has a hold on youth, to him belongs the future. We may go farther and say: To him belongs also the present. For he who wins the children over to his sacred cause and arouses them for it, has in many cases also the parents; with and through the children he gains influence upon the family. A chief part of the priest’s effort must, therefore, be directed to the care of the children. But if the priest has to bestow special attention upon children in the normal state, it is befitting and right that he should do the same for those in sickness. How could he refuse his assistance to a child at the very moment when it needs him most? Why should he not make it his special concern to clear the way to heaven for a child? Let us inquire then what form this spiritual care should take in the case of dangerously sick children over the age of six years; what is to be said of the administration of the last Sacraments in such cases?

The Rit. Rom. (tit. V, ep. 4, n. 1) prescribes: The parish priest should exhort his parishioners to notify him whenever anyone in his parish happens to fall sick, especially if the illness should be more serious. This precept is quite general (aliquem). It has reference not only to those who have already been admitted to Confession and Holy Communion, but to all the faithful who have attained the use of reason, all those, therefore, capable of an actual sin, whether of modo perfecto or imperfecto, whether mortal or venial. This, however, can, according to the sententia communissima of theologians, not be doubted of children who have passed their sixth, or at most their seventh year, under generally normal conditions.

p. 170Such child may, therefore, receive Extreme Unction, and the priest is bound to administer it to him. Hence the Provincial Synod of Prague in 1860 proclaimed: The sacrament of extreme unction is to be administered to sick children when they have reached that age at which they could have sinned, although they have not yet received Communion. Since, however, this Sacrament is a Sacrament of the living, it must, as the rule, be preceded by the Sacrament of Penance, or at least by sacramental absolution.

In this sense the Provincial Synod of Cologne of the same year expresses itself: Since extreme unction is a sacrament of the living, sanctifying grace is ordinarily required in the recipient; hence, if it can be done, confession of sins should precede; if this can no longer be made in the proper manner, at least absolution. All the faithful who lie seriously ill, provided they were once possessed of reason so that they could have committed sins, are capable of this sacrament; hence even those younger in age, although they have not yet received their first Communion. The decrees of both these Provincial Synods have been approved by the Holy See; therefore they are not merely diocesan precepts but rather moral dogmatic decisions in concerning what should take place in the case of dangerously sick children capable of actual sin (children, therefore, above their sixth year). Attention should here be given also to the ecclesiastical regulations anent the reception of the Sacrament of Penance when in good health. The Conc. Later. IV says: Every faithful person of either sex, after reaching the years of discretion, shall faithfully confess all his sins at least once a year. Moreover the Catech. Rom. (De Poenit. 48) directs: Confession is enjoined upon a child at that time when he has the power to distinguish between good and evil and deceit can enter his mind. Though this is not to be applied to well children above their seventh year, it must be held that to children, in danger of death, it is certainly a priest’s sacred duty to administer this Sacrament. Children above their sixth, at any rate above their seventh, year may, therefore, receive both these Sacraments, if they are in danger of death, and the priest is obliged to administer them. As a matter of course general absolution can be given to them.

Objection should not be made here that these Sacraments when administered to such young children might be exposed to irreverence. It should rather be remembered that the Sacraments were instituted by Christ for us men and for our salvation. No doubt, with the duty of administering these Sacraments is joined the other of preparing young children as well as possible.

Even less valid is the objection that children at this age have, at most, venial sins upon their conscience, and that even these on account of imperfect knowledge are only to be viewed as incomplete. Even admitting this to be a fact, which it is probably not in all cases, in God’s sight even the least venial sin is by no means a trifling matter and it must be wiped out. Why then should not a priest come to the sick child’s assistance? Why should he not help to free the child from his small faults and open to him the door of heaven? And, in conclusion, can we not be mistaken in a child’s mental capacity? Even of young children it is often true: Malitia supplet aetatem. The case may even occur that such a child may have committed a mortal sin, or at least is capable of committing one. Therefore it would be inexcusable to refuse to a child these Sacraments. At all events a zealous priest ought, and should, even with not very bright children, choose the safer way and in danger of death administer these two Sacraments (conditionally if necessary). St. Alphonsus also holds so. To the question: Can this sacrament be conferred upon children concerning whose use of reason there is doubt? he replies:

p. 172The more probable opinion says that such children are to be anointed conditionally, because reverence for the sacrament is safeguarded by the condition, and, moreover, there is a just cause for administering it conditionally, lest the children be deprived of so salutary a fruit of this sacrament (S. ALPH., I. 6, n. 718).

Vicar Lebherz.


Case XXXVIII: The Administration of the Last Sacraments (Incl. Viaticum) to Dangerously Sick Children Under Six Years of Age

p. 173In the preceding paper there is discussed the question whether the last Sacraments may be administered to dangerously sick children over six years of age. Of course it was not intended to say that the Sacraments there mentioned may not even be administered to children of five (or four) years of age, at least conditionally.

Let us pass, therefore, to the question: May the Viaticum be given to such children? and, if so, is the priest obliged to do so?

We must here observe first of all, that for the reception of Holy Communion a greater maturity of mind is required than for the reception of Extreme Unction and the Sacrament of Penance. On the other hand it should not be forgotten that there is not requisite for the reception of the Holy Eucharist modo Viatice the same maturity of mind as for the Communion ex devotione. Suarez states—and in this opinion he is supported by other theologians: “The same principle does not apply to Communion to be made at the point of death.” At any rate it suffices here that the child is able to distinguish the Sacrament from ordinary food, to adore it and receive it reverently. In this sense BENEDICT XIV expresses himself:

“By a synodal constitution the bishop will be able to compel parish priests to administer the Most Holy Viaticum to children soon to die, if they find that the children have attained such maturity of judgment that they distinguish this heavenly and supernal food from common and material food; for we believe that those do not sin lightly who allow children even twelve years old and of keen intelligence to depart this life without Viaticum for this one reason, namely that through the negligence and indifference of parish priests they had never before tasted the Eucharistic bread.” (De Synod. dioec. 1. VII, c. 12, n. 1 et 3).

Under this supposition St. ALPHONSUS regards it a sententia communissima, that the Viaticum not merely may, but should be administered. “To children who are now possessed of reason, at the point of death Communion not only can be given, but even ought to be given” (S. ALPH. 6, n. 301). BENEDICT XIV denotes the contrary practise of parish priests as a gravem abusum radicitus extirpandum. According to BENEDICT XIV, and to St. Alphonsus, it is therefore a strict duty to administer the Viaticum pueris, qui rationis compotes sunt. GURY expresses himself still more positively. He replies to the question:

“Whether in danger of death Communion is to be given to children who have not yet been admitted to the sacred banquet? I answer affirmatively, as regards children who are possessed of reason. Indeed, it not only can be given to them, but even ought to be given. The reason is that, on the one hand, children placed in such danger are bound by divine precept to receive Communion; on the other hand, the usefulness of the Eucharist then does not demand a greater disposition. Therefore parish priests who refuse to administer Viaticum to children of this kind err gravely” (Gury II, n. 320).

These are probably the most important ecclesiastical precepts and utterances of theologians about the administration of the Viaticum to dangerously sick children. However, for our question whether to children before their sixth year the Viaticum may be administered,: there is nothing gained from these quotations, as none of the passages quoted speak of children of six years of age. Indeed the above words of BENEDICT XIV appear to me as denying our question. He censures only parish priests who refused the Viaticum to children of twelve years on the ground that they had not before received Holy Communion, He would without doubt have censured also those who refused the Viaticum to six-year-old children were they to be censured. These children have not only never received Holy Communion, but have not even received the Sacrament of Penance. It appears to me also that the passages, given before, in proof that Extreme Unction and the Sacrament of Penance are to be given to six-year-old children, speak against the administration of Viaticum. It is said there repeatedly: although they have not yet received Communion, or although they have not yet received their first Communion. There is, therefore, a distinction made here between the capability to receive the two first Sacraments, and the capability to receive the Viaticum. In Suarez there is, however, a passage which does not make this distinction. He says: “I judge that at the point of death Communion is to be given to every person who has the use of reason sufficient for sinning and is capable of confession and extreme unction.” He also adds that the child is obliged to receive, and the priest obliged to administer. Suarez, however, stands alone in this opinion. All others make use of the universal expression: Those who are possessed of reason. To these belong under normal conditions six-year-old children. But as I have already pointed out there is a distinction to be made between children who have sufficiently attained the use of reason to be capable of actual sin, and those who are so advanced even that they can reverently adore the Eucharist, and who are aware of what they are partaking. This is rarely the case with six-year-old children, and yet we must require this at least. It must be admitted that there may be six-year-old children who, after previous instruction, are capable of receiving the Viaticum. But even in such cases I believe the administering of the Viaticum should be omitted for reasons of prudence. In some cases of grave illness it will be impossible to prepare children sufficiently. If the priest administers Holy Communion to a certain capable and sufficiently instructed child, and not to others, it is easy to see that unpleasantness will arise, on part of parents, etc. That such cases where the Sacrament can properly be administered will be rare, experience teaches. Experienced and zealous priests therefore observe this practise.

p. 176My opinion is that children before their sixth year may receive Extreme Unction and the Sacrament of Penance, and that the priest is obliged to administer them (sometimes conditionally). The Viaticum, however, can only be given in rare cases, and even then there is no obligation to administer it.

N. B.—It is evident that such children must be interred according to the ordo sepeliendi adultos. The ordo sepeliendi parvulos applies, as its wording demonstrates and as also the Rit. Rom. expressly declares, only to children who are taken away before the use of reason and do not need the prayer of the Church. This is not the case of six-year-old children,

Vicar LEBHERZ.


Case XXXIX: Nullity of Marriage Because of Antecedent Insanity

p. 177S. married in March, 1886, the girl H., twenty-three years old. The latter, even before the marriage, had given unmistakable symptoms of mental derangement, which reappeared afterward and increased to such an extent that it was necessary to confine her as a raving maniac in an insane asylum, where she still is without hope of recovery. On July 14, 1894, S. obtained the civil decree of divorce for which he had sued, and on April 9, 1895, he married one A., who bore him several children. To appease his conscience S. applied to his bishop to annul his marriage with H., claiming that the necessary consent had been lacking owing to previous insanity of H. The bishop did not grant the petition because the nullity of the marriage had not been established. The metropolitan chapter to which S. then appealed decided the marriage in question was null and void. The defender of the marriage tie now appealed the case to the S.C. C. We give in the following the vote of the canonists of the S. C. C., approved by the Congregation.

Without entirely voluntary consent no marriage can take place. Consent can be voluntary only when given by one who is the complete master of his actions and resolves upon the consent after mature deliberation. Canonists hold that in regard to the marriage contract the same deliberation is requisite as for the committal of a grievous sin. An insane person, therefore, can only then give the requisite consent for marriage if he or she has lucid moments and gives consent in one of these. These conditions, however, should not be pre-supposed, but must be proved beyond all doubt. If any doubt remains, then insanity must be pre-supposed, because it is the permanent state. Applying this principle we find as follows: Many cases of insanity have occurred in H.’s family. As regards H. herself, since the years of discretion to within six months of the marriage she did things which were, to say the least, forewarnings of insanity. Two weeks before the ceremony unmistakable symptoms of insanity frequently showed in her. Thus she asked for the last Sacraments, although perfectly well. Even during the wedding ceremony there occurred manifestations of madness. As an instance, she tore the bridal wreath from her head, and only by force could it be replaced. When the moment came to step to the altar she hesitated, and only after urging followed the bridegroom. Again, she had to be asked three times before she would place her hand in the bridegroom’s. On the evening of the wedding day she threw the wedding ring down on the floor and retired to sleep with her sister. The canonist concludes from these facts that the necessary consent to the marriage has been lacking and that for this reason the marriage is to be regarded as invalid.

Herm. Kustgens, D.D.


Case XL: A Railway Disaster Caused by Mischief

p. 179Audax, a mischievous farm hand, amused himself late one evening by misplacing railroad switches. His intention was to get the switchman angry. After a while along comes a train, runs into the wrong track and demolishes some cars standing there. The switchman escapes punishment of dismissal solely because of his previous good record, but he is sentenced to pay damages of one hundred dollars. After a time Audax goes to confession and asks whether he is obliged to make good the $100. The confessor absolves him from so doing in consideration of the fact that neither switchman nor station master had fulfilled their duty of inspection. Did the confessor decide rightly?

Answer. The confessor’s decision is not correct in all points.




	The reasoning by which he denies the obligation of restitution is erroneous. Supposing the switchman had neglected his duty of inspection (whether such was really the case can only be ascertained from the interval of time between Audax’s mischievous deed and the train’s arrival) he is the negative cause of the damage, answerable to the railroad company for it, because it was a neglect of his official duty and he has to bear the consequences. But Audax at all events is the cause of the harm done, and at that the positive cause, and the positive doer of damage is bound to make restitution before the negative doer, if otherwise the conditions which require restitution prevail (LEHMKUHL, Theol. No. I, n. 1016; S. ALPH. lib. 3, n. 573).






	If Audax would become known, and be accused, as the perpetrator, there is no doubt but that he would be sentenced to pay damages and these would also bind in conscience. For this there is necessary, besides causing the damage, only the legal guilt and this is undoubtedly present (LEHMKUHL, Theol. Mor. I, n. 965). 3. If the matter is merely to be decided in the interior forum, it must be ascertained that there was culpa gravis theologica, not only against justice graviter culpabilis, but to an extent also the anticipation of ensuing damage. Of itself Audax’s deed is a grievously sinful act; it might well have happened that the displacing of the switches had resulted not only in the demolishing of two cars, but in a much more serious accident, perhaps with loss of human life. It would be therefore proper to ask Audax if he had not thought of the possibility of such a calamity. If admitting he had such thought, he would have to be held to make restitution, even if he had carelessly persuaded himself that just then a disaster would hardly occur. Should he earnestly assert that he had not thought of the possibility of a calamity, and that he expected the switchman would immediately come around, and, furious about the displaced switches, set them in order—a possible train of thought for an easy going boy—he could not then be held in conscience to make restitution. There might be a culpa gravis against charity in exasperating one’s neighbor so maliciously (this is not examined here), but there is here no gravis culpa with regard to causing serious damage. That in this case the switchman had to bear the damage is unfortunate, but not unjust. Aug. Lehmkuhl, S.J.




Case XLI: The Age for Confirmation

p. 181Every baptized person, not yet confirmed, may receive Confirmation. For this reason Confirmation may be administered even to young children who have not yet arrived at the years of discretion. As a fact this Sacrament was formerly administered immediately after Baptism. According to present discipline, however, the Church does not allow it to be administered to children before the completion of the seventh year, and not until the attained use of reason. Man is to receive the fulness of Christian life, through the imparting of the Holy Spirit, at an age when capable of leading a Christian life. Confirmation may, however, even now, be administered earlier: 1. When there is a lawful custom of earlier reception, as is the case in Greece and Spain (where children are confirmed at the age of two or three years); 2. When the bishop by reason of great extent of his diocese, or for other important reasons, can but seldom confirm; 3. Where danger exists that a child might die before Confirmation and the bishop wishes to go and confirm him.

In many parts it has become customary that children are confirmed only after making their first Holy Communion. What Leo XIII thought about this custom is plain from his letter to the Bishop of Marseilles, who had abandoned the former custom and confirmed children before their first Holy Communion. In his letter Leo XIII expressly approves of the bishop’s procedure and says of the existing custom: It agreed neither with the ancient and constant institution of the Church nor with the welfare of the faithful.

There lie dormant in the heart of the child the germs of most varied desires, which may bring about man’s undoing, if not early weeded out. From earliest youth the grace and assistance of the Holy Spirit are required to this end. The Holy Father sees a twofold advantage in early Confirmation: The childish mind is made more receptive for acquiring the Christian rules of life, it will be better prepared for the Holy Communion later to be received, and will obtain therefrom greater fruits: Moreover, youths confirmed in this way become more receptive to accepting precepts, and better fitted afterward to receive the Eucharist, and from receiving it they obtain more abundant benefits. The matter is one for the bishops to regulate for their respective dioceses. Fr. Goepfert, D.D.


Case XLII: Restitution, on Account of the Purchase of Stolen Goods

p. 183Anastasia, saleswoman in her sister Lucia’s store, buys provisions which their vender, a housekeeper, has secretly taken out of her allowance, as she considers herself entitled to them through her economy in the management of the household, and also to improve her wages, which she considers insufficient. Anastasia purchases these things, partly not to expose this person in the presence of others, and partly because her sister has told her she may safely do so, and that the responsibility for the truth of the assertion rested with the housekeeper.

Is this proper, or is there in regard to the injury done to the housekeeper’s employer the obligation of restitution, and in what order?

Answer. 1. The housekeeper can not be considered justified in appropriating anything over the agreed wages, under the pretext of compensation. To make such a thing permissible it would have to be proved that the person had been forced to work for unfairly low wages. This is not to be supposed in our case. The pretext of economical saving may be regarded more leniently, if in reality the articles ordinarily used in the household were supplied at a saving.




	The purchase, on part of Anastasia and Lucia, is of articles which at least are very doubtful property of the vender; that a great part of these wares are the property of another, therefore stolen, is morally certain. Consequently their purchase is unlawful; nor does it become lawful because Anastasia hesitates to expose the vender; she can and must refuse the deal, and in order to talk this over with the housekeeper alone this person may be asked to wait until all other customers have left.



p. 184


	As there is acquisition of very doubtful, even positively unrighteous, property, the obligation of restitution prevails. As concerns the order, the housekeeper is liable in the first place; she must refund to her employer the value received, or, in case the articles were sold below their value, the actual value of all things to which she had no certain claim; in regard to the balance between the real value and the price received, she is entitled to reimbursement from Lucia’s cash drawer, which profited by this difference in price. In the second place, if, namely, the housekeeper can not, or will not, make restitution, Anastasia and Lucia are liable for the loss which the employer has suffered. The entire loss must be refunded if the injustice of the appropriation is positively ascertained; if the injustice remains in doubt, the restitution may be reduced to a part, say one-half. Finally, it may be asked whether Anastasia is obliged before Lucia, or Lucia before Anastasia. As Lucia approved of Anastasia’s action and Anastasia bought only in Lucia’s name, the obligation of restitution falls first of all upon Lucia. Should Anastasia make restitution she would, in case the housekeeper could not be made to reimburse her, be entitled to recover the money from Lucia; both, however, Anastasia as well as Lucia, are entitled to reimbursement by the housekeeper for the money paid to her.



August Lehmkuhl, S.J.


Case XLIII: Co-Operation by the Furnishing of Non-Catholic Churches

p. 185A firm manufacturing stained glass, owned by a Catholic, received a handsome order from a Protestant community. The head of the firm asks Father A. whether he can properly and with a clear conscience undertake the commission.

Father A. forbids this, absolutely, as it would be assisting in building a temple for heretics. Subsequently Father B. is asked, who at once permits the firm to do the work.

Who is right? What justification is there for obeying one and not the other?

If Fathers A. and B. gave their decision without further inquiry into the status of the case, they both erred. We will explain this more fully. What is here really concerned? A Protestant house of worship is in need of stained glass windows; if the house were intended for profane purpose there would be no difficulty whatsoever. But the windows are to adorn a place where will be held worship the participation in which is forbidden by the Church, consequently a co-operation in something prohibited, a cooperatio ad rem malam, can not be denied. In the cooperatio, however, the first question is, can it be designated as formal? If so, there can be no permission, because it would be an actual participation in the sinfulness of the act, therefore a sin; if not formal, then it is material, and the act of the co-operation is neither bad of itself nor of its intention, it would solely become wrong through the guilt of the performer. That is sufficient, however, to render such co-operation unpermissible. The law of charity requires us to prevent evil as much as possible, primarily, therefore, not to assist in it in any way at all. The obligations of charity, however—we must not overlook this—exalted as they are, do not oblige us in general under great sacrifices, i. e., for sufficient reasons to suffer evil to be done is not sinful. Hence the principle that a material co-operation is permissible for comparatively grave reasons. In material co-operation the question of the importance of the motives for the action are of great import. The more sinful the act, the greater the injury, the worse the scandal— on the one hand; on the other hand the more closely the material co-operation is connected with the act, the more necessary the co-operation for its accomplishment—then the more weighty must be the reason that is to render such material assistance permissible.

Let us apply this principle to the case before us. It is here a question of material support of a heretical sect; therefore the greatest good, the faith, is at stake. If by refusal of assistance the faith could be preserved, or a real injury to it averted, then our duty is clearly defined. Such would be the case if a new sect was being founded, or if a sect newly entered a locality theretofore free from all heresy. Hence the great severity of the rescript of the Cardinal Vicar of July 12, 1878.

If, however, a sect is tolerated to prevent greater evil, and officially recognized by temporal authorities, the case is a little different. The danger to the faith has become chronic, not so burning; the scandal has become lessened by conventionalism, though unfortunately not, without spreading indifference in matters of faith. For the Catholic there remains the duty of abstaining from material co-operation, especially one directly connected with the promotion of heresy, as, for instance, contributing money to build heretic churches, contributing, or helping, at bazaars for the same purpose, etc. Archi-tects must not make plans for such churches, nor erect the building, unless a more important reason exists than the gain itself. Frequently, however, it will be best not to say anything about this, and not to disturb the good faith that has arisen from long existing practise. The decoration of churches appears to be less intimately connected with the prohibited worship than the building of the church itself. For this reason the furnishing of stained glass work might more easily be permitted; yet there should be a weightier reason than the ordinary gain, for instance actual lack of work which threatens the business, or which necessitates the discharge of workmen, who then would only with difficulty obtain other positions, and similar reasons, such as great improvement of the firm. If such reasons exist, and the locality in question is one of mixed religions, if there is no scandal to fear, or if it may be removed by explanation, the firm may undertake the work. The pictures must of course not bear even a trace of heresy.

W. Stentrup, S.J.


Case XLIV: The Extent of Canonical Obedience

p. 188In certain circumstances the solemn promise of ecclesiastical obedience is demanded. Such promise is, in first place, by precept, made and confirmed by oath to the Pope. The cardinals take this oath of loyalty to the Pope upon their elevation to the cardinalate; the archbishops before their investure with the pallium; this oath of loyalty forms part of the ceremonies at the consecration of bishops and abbots; it is contained in the Tridentine confession of the faith, and hence is required of all who, according to ecclesiastical precept, must make the Tridentine confession of faith. In the latter the formula is: I promise and swear true obedience to the Roman Pontiff, the successor of blessed Peter, Prince of the Apostles, and the vicar of Jesus Christ.

Besides this oath of loyalty to the Pope, there is at the consecration of priests a simple promise of obedience (not on oath) given by the newly ordained into the hands of the officiating bishop, to him, and his successors, if he is the diocesan bishop of the newly ordained, otherwise to the ordinary of the diocese to which the newly ordained will belong: Do you promise reverence and obedience to me and my successors (to the Pontiff or to your Ordinary Prelate for the time being). R. I promise.

Only after this solemn promise has been given, the kiss of peace is imparted to the ordained, and the latter receives full recognition as lawful priest of the Catholic Church.

What new obligations are assumed by this oath, and by this promise? That some new obligation is assumed can hardly be doubted. The oath taken binds the conscience with a new moral bond, at least that of the religio, so that disobedience is not merely disobedience but perjury as well, and related to sacrilege. The simple promise of the newly ordained priest, though not possessing the same rigor of obligation, must still be viewed, even though in lesser degree, as a vinculum religionis, or as a ratification of the vinculum created by the ordination, as the solemn elevation to the most sublime state is on the part of the Church only consummated and approved after the deliverance of this promise. Though a new bond of obligation is therefore forged, the question follows: is there a new obligation? This can, in a certain sense, be affirmed, but also just as correctly denied. An obligation ensues to something new, inasmuch as with that promise of subjection a new office is undertaken; hence there ensue new obligations of office and state of life, especially new obligations of duty toward the higher ecclesiastical superiors. But these obligations already exist independently of the oath rendered or the promise made: they are not created by the latter, only confirmed and emphasized.

p. 189In matter and extent the obligation of canonical obedience is, on the one hand, measured by the office and the state, in the assumption of which the vow of obedience and submission is rendered; on the other hand the power to impose commands and to require obedience is measured by the official position of the one to whom the vow is made.

WERNZ, in his Jus Decretalium, Vol. 2, n. 192, says correctly that, “The promise of obedience or the oath of loyalty extends for clerics only to lawful and ecclesiastical matters, especially to those specially expressed in the formula of the oath, and thereby bishop or clerics in no wise become vassals, or political subjects, of the Pope.” Special matters are referred to in the bishop’s oath; not in the oath in the Tridentine confession of faith. In this therefore, the affirmation by oath has reference only to the universal relation of submission of the Catholic Christian to the ecclesiastical precepts of the Papal See.

p. 190In regard to the priestly promise, WERNZ, loc. cit., explains: “Canonical obedience, which a cleric and beneficed person is bound to render to his bishop, consists generally in this: that he promptly comply with the bishop’s laws and precepts, sentences and corrections, teachings and admonitions. Among other things, by virtue of the canonical obedience promised, this especially is also required: that a cleric not depart into another diocese without the permission of his bishop, abandoning the service of the Church to which he had been assigned at ordination.—Therefore permission is to be given by the bishop in lawful form and cannot be denied without just cause.—A bishop cannot retain against his will a diocesan cleric who is not assigned to a definite place, lest he depart from his diocese and accept a parish elsewhere; but if, because of necessity, he wishes to retain him altogether in the diocese or recall him to it, he is not forbidden to do so, provided that he furnishes him with suitable support.”

The first and chief duty of canonical obedience is, then, not to abandon of one’s own accord the assumed office, nor to break arbitrarily the relation to the diocese.:

Then follows, as second obligation, the duty to obey, in the charge undertaken, the ecclesiastical instructions of the bishop, and to obey, still more zealously, the related higher regulations. Such higher regulations are contained, for instance, in the constitution of Leo XIII on prohibited books, and printing. Apart from par. 22, which commends a general precept specially to the clergy, par. 42 is particularly addressed to priests: “Men of the secular clergy are not even to publish books that treat of purely natural arts and sciences without consulting their Ordinaries, so that they may furnish an example of an obedient disposition toward them.—The same men are forbidden, without the permission of their Ordinaries, to undertake the direction of newspapers or periodicals.”

p. 191The last sentence touches, therefore, a third instance, i. e., non-ecclesiastical matters, in regard to which priests may owe submission and obedience to their bishop. But we see that this is a fact only in a very restricted extent. In this sentence there is reference to things which prejudice in a high degree the fulfilling of the obligations of office and state, or which endanger the reputation of the priest or the priestly state. That in such matters the bishop may exert power is evident; that such conditions be prevented is probably the reason for the general precept. Where, therefore, conditions or reasons prevail, like those which occasioned the papal precept, the bishop may act by power of his authority, and demand the priest’s obedience. In other non-ecclesiastical matters this will hardly be the fact: except where matters are concerned which also otherwise are shown to be prohibited or to be required; to an exact fulfilment of duty, in all matters, the bishop must without doubt hold his clergy in a special manner, as they should set a good example to the rest of the faithful, always and everywhere, by spotless conduct and faithful fulfilment of duty. Without question the episcopal authority remains therefore quite within the privileges of its office when it, in kindred and not necessarily ecclesiastical matters, without actual command imparts admonitions and directions, in order to prevent faulty steps, or to warn against faulty actions and ways of acting, which might give scandal, or may be unedifying. Aug. Lehmkuhl, S.J.


Case XLV: Pilferings of Provisions—a Case of Restitution

p. 192Caius, who for thirty years has staid away from the Sacraments, resolves on the occasion of a mission to go to confession. To the question why he had not been to confession so long, he gave the following answer: “I was employed in a large provision house which belonged to a rich Hebrew. Like all others there employed I took home provisions, such as flour, sugar, coffee, etc., without the knowledge, and, of course, against the will, of the employer. This has been going on for thirty years. Had I gone to confession I should have had to stop these pilferings, and so could not have cared for my household as abundantly as before. Now, however, I have been pensioned and do not need the help any longer, and therefore I come to confession.”

The missionary asks: “Is Caius obliged to make restitution? or are there excusing circumstances, as, for instance, great and to an extent unjustly acquired wealth of the employer; or the thought of additional compensation in view of unsufficient wages? Such excuses were not, however, present in the man’s mind, he was con- — scious of committing theft.”

To the first question, is Caius obliged to restitution, we must reply with an unconditional yes. In our case both conditions which create the obligation of restitution are present. For thirty years he has committed one theft after another, and thus caused his employer injury which it is his duty to make good. Even if the individual pilferings were not serious in themselves, yet his intention, as also the aggregate of the matter, puts beyond question the seriousness of the injury and of the guilt. The other condition, unjust acquisition of another’s property, is also present. For Caius possesses all the stolen goods in aequivalenti, i. e., in his property. During all these years he was enabled to lay aside that part of his salary which otherwise would have been employed in purchasing provisions, or he has used it for the good of his household, and thus has enriched himself at the expense of his employer. The surplus gained in this manner he can not call his own, it is the fruit of his pilferings and ought not to remain in his hands,

p. 193But the missionary asks, further, whether there are mitigating circumstances. Let us keep in mind the penitent’s confession: Caius was conscious of stealing. His only excuse is that the others did likewise. This, however, can not make an unjust act a just one, unless possibly the silent consent of the employer may be supposed. But he did not approve; the thefts took place without the knowledge, and against the will, of the owner, as Caius himself avows.

Could not the idea of secret compensation excuse? Of course’ Caius had no such idea; but that would make no difference. For if some one has been wronged there remains for him the claim for compensation, until he has received it, or voluntarily renounced it. But let us not forget that he who would thus secretly compensate himself, apart from other conditions, must be morally certain of the justice of his demands. Is this so with Caius? In the casus nothing’ points to an insufficient salary, indeed the pension granted by his former employer would demonstrate his liberality. To take refuge in a presumable condonation by the employer appears likewise to be excluded, as the proprietors of large commercial establishments are little inclined to such leniency.

To the missionary, in his proper desire to assist his penitent as much as possible, the idea occurs that the Hebrew had for the greater part unjustly acquired his wealth. Is this certain? And even if it is: the flour, sugar, etc., belonged to the Hebrew and therefore he is injured in his property. But let us suppose—and Caius probably can throw light upon this subject—dishonest transactions have taken place. Then the next question is, how is Caius concerned? Either he positively co-operated or he did not. In the former case he is obliged to restitution to the defrauded; in order, of course, after the employer in whose name he acted. Nevertheless this would open a way which at least will materially facilitate the performance of restitution. For Caius must make restitution to the injured, but has the right to claim indemnification from the Hebrew. Let him therefore give the unjustly acquired property to those that were cheated. The latter are, however, numerous and to a great extent unknown; besides, most of them were probably not seriously injured and therefore Caius in his difficulty may let the poor take their place. The confessor accordingly should impose upon Caius the obligation to give alms as generously as his circumstances permit; thus restitution will be made gradually as far as possible. If Caius has not positively co-operated in frauds, but knew positively of the injustice that took place, then he may regard the victims as creditors of his former employer and return to them that of which they were deprived in the manner above described, with the reasonable presumption that the employer had no intention of restitution.

p. 194W. Stentrup, S.J.


Case XLVI: A Case of Restitution

p. 195A workingman, named Caius, went one evening with some companions for a walk in the outskirts of the city. Suddenly he was set upon by an exasperated enemy, Gracchus, who had been lying in wait for him, and who threw him from the roadway down into the ditch. The violent fall from considerable height might have caused serious injuries, even fatal ones; as a matter of fact, however, Caius was not hurt. Nevertheless he pretended to be injured, and had his friends carry him home. Subsequently he brought suit for assault, in consequence of which Gracchus was sentenced to a term in prison, also to pay Caius damages to the amount of fifty dollars; furthermore Gracchus had to pay costs, and suffered in consequence of his imprisonment a lapse in wages, so that his financial loss amounted in all to about one hundred dollars. Caius wishes to know whether he must make restitution to Gracchus.

Answer. 1. Caius by his false accusations against Gracchus has formally violated justice, and is therefore obliged to restitution, for he biased the court, and the measure of punishment, in an effective manner, as the nature of the complaint is the basis upon which jury and judge find according to law. For this reason, presuming the law and the court are just, sentence and punishment in their moral justification depend entirely upon the complaint. If this is false and unjust, so are sentence and punishment. This is plain and therefore Caius can not be exonerated on account of lack of intention. Indeed we may safely say: he intentionally misstated the complaint so that Gracchus’ punishment might be heavier; for nemo gratis mendax. Hence it is immaterial for our case what particular motive induced him to lie in court, whether hatred, greed, or what else. All conditions are therefore present that constitute the obligation of restitution in the forum of morals, namely an unjust action which is a per se effective and theologically culpable cause of the harm. Caius for this reason is obliged to restitution, and he alone, provided the court was fair, as may be presumed.




	The question is then, to what extent is he to make restitution? To the extent of the difference, the increase, caused by the false complaint. For it was Caius’ right to sue, though the charge was properly not that of corporal injury, but that of an attempted crime, which would not have included indemnification for Caius in the sentence, as only actual injury, not the attempt at it, entitles to such. For this reason Caius must, first of all, make restitution of the fifty dollars. As regards the rest: costs and loss of wages, we may suppose that the delinquent would also have been condemned to pay costs to about the same sum, had the complaint been according to facts, while the term of imprisonment would have been shorter. Strictly speaking, therefore, Caius has to refund what money value corresponds to the increase of the imprisonment due to the false charge. On the other hand, he may now, when it comes to the consideration of restitution, compensate himself for all the disagreeable vexation which the affair has occasioned him without his fault. Both matters in their moral valuation might be considered as about equivalent and so there would be little or nothing of the one hundred dollars remain for restitution to Gracchus. As a matter of fact, a hundred dollars is not too heavy a fine for an offense that might have easily caused serious injury, even death.



Alb. Krapoll, S.J.


Case XLVII: Absolution of a Dying Person in the State of Unconsciousness

p. 197In the conferences held in Coetu s. Pauli ad s. Apollinarem at Rome, experienced theologians submit solutions of pastoral cases. The following is a case which P. Maurus M. Kaiser, O. Praed., presented and solved:

Father Titus was at dinner with his assistant, Father Caius, when the sexton rushed in and announced that some man had been dangerously wounded by another, who then turned the weapon against himself and attempted suicide; both were near death. The two priests hastened at once to the side of the dying, the pastor attending the aggressor, and the assistant the victim. When they returned the curate remarked: “I was just in time; the poor fellow, although quite unconscious, still lived, and thus I was enabled to give him absolution.” “That was quite useless,” answered the parish priest. “And, moreover, this murdered youth was overtaken by the judgment of God; he has lived in sin, given great scandal, and staid away from the Sacraments. As regards the murderer I did not give him absolution, although bystanders told me that before my arrival he had indicated, by winking his eyes, that he desired something. But the Sacrament of Penance can not be effective without the acts of the penitent; these are the matter of this Sacrament, just as water is the matter in Baptism. If, therefore, contrite confession is absent, then the absolutio, the forma Sacramenti, can not be applied.” Whereupon Caius doubtfully shakes his head.

Questions.—I. May a dying person, who is unconscious and gives no sign of contrition, be absolved?

II. Which of the two priests acted correctly?

p. 198III. What is to be thought of the reason with which the pastor sought to justify his action?

Resp. ad. I. We may distinguish two cases. If it is a dying person who no longer is able to give the priest a sign of contrition, but who has given such signs to those present before the priest’s arrival, then it is, as BILLUART states (De Poenit, Diss. 6 a 10, para. 7): “It is the common and certain opinion, defined in various councils and passages of law, that such a dying person is to be absolved, at least conditionally and, according to the very probable opinion of many, rather absolutely.”

In this case there is, therefore, no difficulty. But if the dying person has neither before nor after the priest’s arrival given a sign of contrition, then the case is more difficult. St. ALPHONSUS (Theol. Mor. 1, 6, 428) mentions two opinions. Some authors, he states, naming Busenbaum, Lugo, Suarez, Roncaglia, Laymann, are of opinion that absolution can not be given, and he adds: The reason is brief but very cogent, because the matter of the sacrament, which must be perceptible to the senses, is then lacking. Nevertheless he himself agrees with the sententia communior which asserts one can and should give absolution conditionate to such dying person, if this person has lived a Christian life. BILLUART likewise defends this opinion, “although several great theologians oppose it.” The reason that St. ALPHONSUS gives for this opinion is that the Sacraments were instituted on man’s account, and that, therefore, in cases of extreme necessity, one may administer them even if the matter is doubtful: “Necessity makes it lawful for a sacrament to be administered conditionally in any doubt; for by the condition injury to the sacrament is sufficiently prevented and at the same time the salvation of one’s neighbor is sufficiently provided for.

But is the reason given for the first opinion, namely: The absolution can not be given “because the matter of the sacrament, which must be perceptible to the senses, is lacking,” not a good one? The Materia Proxima of the Sacrament of Penance are the actus poenitentis—contritio et confessio—and surely if these acts are not perceivable in any way, nor may be presumed in any way at all, then absolution can not be given. This is

p. 199This is plain if, according to the opinion of St. THOMAS, we suppose the actus poenitentis as materia ex qua. But even if, with Scotus, we consider this actus only as materia circa quam, or as conditio sine qua non, the proposition is not different. For if the condition is in no wise fulfilled, nor can be presumed in any way as having been fulfilled, then absolution can not be given.

The question, therefore, is whether there is still present in such dying person, in some way or other, the materia sensibilis sacramenti, or at least may be presumed to be present. St. ALPHONSUS gives this splendid answer: “Because in that case a prudent doubt is certainly present that the dying man either knew the danger of his damnation before losing consciousness, or notices it after losing consciousness in some lucid interval, in which he is presumed to will and ask for absolution by signs truly perceptible to the senses, namely by sighs, movements of the body, or at least anxious breathing, although the confessor then does not perceive those signs (that is, as certain signs); for in so great a necessity such signs, presumed at least from a prudent doubt, suffice for giving absolution conditionally.”

This holy teacher is of the opinion, therefore, that it may be supposed that the afflicted, either before becoming unconscious, or in lucid moments that broke unconsciousness, had aroused inward contrition, and in some way or other (by sighs) desired to give exterior signs of his desire for absolution; at least the opposite is not established. This supposition, though weakly supported, suffices for granting absolution conditionatim. As BILLuart explains, this procedure is justified not merely in the case of a dying person who has led a truly Christian life, but with all who have simply, by word or deed, professed their Christian faith; indeed, as St. ALPHONSUS himself adds, even with those who have been stricken in actu peccati, i. e., duelli, adulterii. Hence to such a dying Catholic can only then not be given absolution: “When he can in no way be presumed disposed, and especially when, after a life passed without faith, before he lost his senses he contemptuously rejected the priest approaching him”; or, briefly expressed, “whose indisposition and impenitence are established.”

p. 200Resp. ad. II. The answer is obvious from the preceding argument: Caius acted correctly, but he should have granted absolution sub conditione, which does not appear from his statement of the case. It was wrong on part of Titus to refuse absolution altogether. For even if this unfortunate man came to his state in actu peccati, he could still have been absolved sub conditione, all the more so because the dying man perhaps actually through winking his eyes tried to make understood his desire for absolution.

Resp. ad. III, It is true that according to St. THOMAS the actus poenitentis form the materia of the Sacrament of Penance, and for this reason are as necessary for the administration of this Sacrament as water is for Baptism. But as, in extreme cases of need, one may employ a liquid for Baptism of which it may only be presumed cum tenui aliqua probabilitate that it is natural water, thus absolution may be given even if it can only be presumed cum tenui aliqua probabilitate that the dying man shows contrition. It corresponds perfectly with the benignity of our Mother, the Catholic Church, if theologians teach that one may suppose the dying person desires, through sighs, tearful eyes, etc., to express his contrition; it is possible at any rate, and the contrary is not established. Of course, the materia is valde dubia, but it is sufficient in such a case to grant absolution conditionally.

p. 201We should like to add the following remarks: For the practical procedure with dying who no longer can give intelligible signs, there exists no difficulty. The priest can safely adhere to the opinions of moralists, who, at the present time at least, unanimously maintain the principles above stated. According to this, every Catholic deprived of his senses, and near death, may be given absolution, at least sub conditione, indeed even if in actu peccati he became unconscious. The exception only is the dying person, de cuius indispositione constat; this would be particularly the case, as moralists hold, if the afflicted in question, just before he was deprived of his senses, refused to have a priest. Should, however, such a person— according to LEHMKUHL (II, n. 575)—in any way, for instance through pressure of the hand, imploring look, or some other sign, even though these be of doubtful nature, manifest a change of mind, then he may be absolved conditionally. One may indeed go even — further: Even if this unhappy person had refused to see a priest and was then deprived of his senses, it is not improbable that an inward change of disposition takes place within him and that he desires to manifest the same; the case is similar to one in which some one becomes unconscious in actu (alterius) peccati v. c. duelli; although it is always more difficult to presume a change of disposition with those who just previously have rejected grace, still it is not an impossibility. BALLERINI states (Compendium Th. M. II, n. 505a): “No one will deny that a person who can in no way be judged disposed ought not and cannot be absolved. But since a disposition can be presumed even in one who loses his senses in the very act of sinning, it scarcely appears when it will happen that a dying man can in no way be presumed contrite.” If then, for instance, a sick man to-day refuses the priest, and the following day the priest finds him unconscious, the priest should not be censured if he should give (perhaps secretly) absolution sub conditione, after reciting the respective acts, though he discovers no actual signs of a change in disposition.

p. 202While the practical procedure offers no difficulties, yet, considered theologically, the matter is not so simple. If one adheres to the view of St. THOMAS, now held as communis sententia: that the actus poenitentis are materia proxima of this Sacrament, there must, in order to warrant absolution, manifest itself, besides the interior contrition, also exterior contrition and accusation aliquo modo, so that a materia sensibilis Sacramenti be present; at the very least one must be able to presume aliqua ratione this materia sensibilis to be present. The interior dispositio, so theologians teach, may be presumed, in consideration of the mercy of God, and for the outward manifestatio according to St. ALPHONSUS the anxia respiratio, suspiria, ictus oculorum, etc., may be accepted. We may content ourselves with this, although I am under the impression many will not be convinced. For it may happen that a dying person lies there unconscious, quietly breathing; shall I refuse him absolution for lack of suspiria, etc.? Certainly not. There the opinion of St. ALPHONSUS does not entirely satisfy. I decidedly prefer to agree with other theologians who justify in another way the permission of absolution in such cases. They say a man who has lived a Christian life, or at least has remained a member of the true Church, seems thereby to have satisfactorily manifested exteriorly his intention to die as a member of this Church, intending consequently to receive the last Sacraments. This manifestatio non expresse revocata suffices to enable his receiving absolution conditionally. Even the refusal to see the priest is not always identical with a renunciation of the Church; ergo: in the case where the priest has been refused, the argument of St. ALPHONSUS is more favorable. Those who favor. the other argument must—as LEHMKUHL actually does—in order to be consistent, require such dying person to manifest exteriorly in some way his change of disposition. As, however, for this even doubtful signs suffice, i. e., pressio manuum, oculorum obtutus (LEHMKUHL), there is after all hardly a difference.

p. 203The demand that in order to warrant absolution the actus poenitentis must manifest themselves exteriorly, or that at least their manifestatio may be presumed in some way, applies at all events, if, after the sententia communis, we consider the actus poenitentis as materia Sacramenti—the materia indeed must be sensibilis. It appears to me that the matter would be different if, with the Scotists, we view the actus not as materia ex qua, but only as conditio sine qua non, or as necessaria dispositio ad sacramentum, “quae,” as BALLERINI adds (1. c., n. 506 C), “need not necessarily be perceptible to the senses” In order that the absolutio be valid the dispositio must be present, and in order that I may administer absolutio (licite) this dispositio in general must show itself outwardly. But in an extreme case the Sacrament is effective, if only the absolutio is given and the interior contrition and desire to confess are present. After the sententia communis, on the contrary, the Sacrament is not effective, when the actus poenitentis qua materia sensibilis does not show itself outwardly.

In order, therefore, to be able to give absolution to a dying person bereft of consciousness, I must, after the sententia communis, not only presume the interna dispositio, but also its externa manifestatio; after the sententia Scoti the praesumtio internae dispositionis suffices. That the latter is easier is quite evident, and for this reason I agree with BALLERINI (I. c., n. 506 C), who, to the question which opinion would better justify the granting of absolution in our case, replies: perhaps one will hardly award the palm to the first (St. Thomas’s or the common) opinion. BALLERINI refers here to the argument of those who presume the anxia respiratio, etc., as materia sensibilis.

I am aware that the otherwise ever reliable LEHMKUHL takes the other view, and even expressly states (Th. M., II, n. 512) that also according to the opinion of the Scotists, the externa manifestatio be considered pro essentiali conditione sacramenti validi.

If therefore we differ from LEHMKUHL we do not wish to consider our argument as conclusively decisive, but hope that it may perhaps induce a more thorough discussion and solution of the question.

Ignaz Rieder, D.D.


Case XLVIII: Baptism of Illegitimate Children

p. 205


Applied correction from Woywod's opening insert: Case XLVIII.—The New Code declares in Canon 765 that the father or mother cannot be sponsors at baptism which means that even though they attempted to act as sponsors they would not be recognized as such nor contract any spiritual relationship.



Antonia, unmarried, has had several children and another one is just born to her. Respectable persons in her neighborhood abhor her dissolute life, and only with great difficulty could sponsors be found for previous children. On that account she bids the father of the new born child: “We shall not bother about sponsors, for you may go along as such.” This the father did and he became sponsor. Subsequently this couple married, in another church; no one had any suspicion of spiritual relationship. A few weeks after the marriage the pair appear before the priest who baptized the last child to have it legitimized.

A glance at the baptismal register informs the priest of the whole situation; he inquires about the spiritual relationship and finds that no dispensation has been obtained; the marriage, therefore, is null and void. The convalidation of the marriage was not difficult, and took place in accordance with the rules; nothing further need be said about it here. The case is submitted only to suggest caution in baptizing illegitimate children, and to inquire whether some precautions should not be employed in Baptisms of this kind, in order to prevent such contingencies; also whether, by omission of some ceremonies, such parents at the Baptism of their children should be impressed with the Church’s detestation of their sin.

The ecclesiastical law does not prescribe precautionary measures nor omission of ceremonies. The Church gives the priest a free hand in these matters. But I am of opinion it would not be against the spirit of Canon Law, which imposes irregularity on the illegitimate birth, if the priest, with due prudence, determines upon some disciplinary measures within lawful bounds. The moral sentiment of the community would certainly thereby be benefited.

In many localities only a woman may become sponsor at the Baptism of illegitimate children. This would exclude the occurrence of a case like ours. This usage is not contrary to the Tridentine, which is satisfied with one sponsor. In some parishes illegitimate children—urgent cases excepted—must be brought in the evening for Baptism. In cities and manufacturing centers it may be difficult to carry out such measures, but in country parishes they can be carried out, and have frequently been carried out—as priests have told me—with good success.

Alois Pachinger, D.D.


Case XLIX: Pastoral Prudence

p. 207About this virtue, so necessary in our difficult times, there can not be too much said or written. Needless to say, pastoral prudence consists in the priest’s capability and skill to view circumstances and conditions objectively, and to employ the means at his disposal that in all he does or avoids to do, especially in difficult and delicate cases, he promotes and achieves the aims of his office.

The sentence of Holy Scripture: “The fear of the Lord is the beginning of wisdom” (P. 110, 9) finds full application upon pastoral prudence. It points out one of the fundamental conditions without which there can be no genuine pastoral prudence. For holy fear is interior reverence, pious deference to God and respect of His holy Will, and it leads to conscientiousness, to a blamelessly moral, even perfect, life. Only a morally irreproachable priest can possess pastoral prudence; the more perfect his virtue, the more will his prudence increase. Of the opposite, Holy Writ tells us: “Wisdom will not enter into a malicious soul, nor dwell in a body subject to sins” (Sap. 1, 4). There belongs also to the priest’s moral rectitude continuous study, as the fulfilment of a positive obligation of his state of life.

Where these fundamental conditions prevail, there also will the virtue of prudence find an agreeable abode in man, and will be bestowed if solicited.

The particular foundations of prudence are modesty and humility, its chief obstacles self-satisfaction and conceit. Thou hast hidden these things from the wise and hast revealed them to little ones. The modest and humble man will not jump at his first conclusions as the correct and infallible ones, he will distrust himself and use mature deliberation. Of this deliberation St. BERNARD writes: “A prudent pastor will precede every work of his by a certain threefold consideration. First, whether it is lawful; next, whether it is becoming; finally, whether it is also expedient. For although it is certainly established in Christian philosophy that nothing is becoming unless it is lawful, and nothing is expedient unless it is becoming and lawful, nevertheless it does not immediately follow that everything lawful is becoming or expedient.” The modest and humble man will not content himself, in difficult and delicate cases, with his own deliberation; he will seek, and listen to, the views of others, their opinions and counsels. On this subject St. BONAVENTURE has this to say: (De Sex alis) “It is a great act of wisdom to accept advice readily, and to ask for it modestly. Thereby a superior attains a threefold advantage: he gains, first of all, a greater certainty—if others are of the same opinion—that he does not err; secondly, he is less liable to blame, if he does not succeed in what he has done after listening to the counsel of prudent and righteous men; thirdly, as reward for his humility he will receive a special enlightenment from God in order to avoid unforeseen obstacles and to find appropriate means. Furthermore those whose opinion or advice he has secured will support him, and will defend his course, whether or not it is attended by good results.”

p. 208It is not absolutely necessary that he, whose opinion or advice we seek, should be specially distinguished in knowledge and experience. He who is not personally, or only slightly, interested in a matter often sees in it some circumstances that escape the one deeply concerned in the same. It will not be beneath the dignity of a learned and experienced parish priest, in difficult and delicate cases, or when introducing reforms, to ascertain his young curate’s views. This will also tend toward the instruction of the younger priest; at any rate the superior will avoid the dissatisfaction of the curate, and avoid his expressing disapproval to parishioners, if the parish priest makes changes in the pastorate which become known to the curate only as a fait accompli, especially if new duties for the curate are a result of the innovation.

p. 209Canon ANTHONY Skocdopole, D.D.


Case L: Invalid Sponsorship

p. 210Maria, a Catholic girl, has had improper relations with Hermann, a Hebrew, which remained not without consequences. At the Baptism of her first child three members of her family were present, the elder brother in the capacity of sponsor. Some time after, Maria’s family severed all connection with Maria, because she persisted in her resolve to marry the Hebrew Hermann. The latter accepted the Catholic faith in order to marry Maria. Soon after a second child was born to them without Maria’s family knowing anything about it. As there was no sponsor at hand, Maria had her younger brother entered as sponsor, and afterward informed her elder brother of the fact, who, in turn, acquainted the younger brother of the honor that had befallen him. As there seemed nothing else to do the latter declared himself willing to assume the sponsorship, which his sister had imposed upon him without his knowledge or desire. Is this sponsorship valid in facie ecclesiae?

Answer. No. The sponsorship can of course take place per procuratorem, but the actual sponsor must be made aware of his appointment, give his consent thereto, appoint the proxy, or direct the appointment to take place through another; for the position of sponsor imposes certain obligations, the voluntary assumption of which requires a foreknowledge and assent as most necessary conditions. This is the self-evident teaching of all moralists; thus LEHMKUHL (Theol. Mor., II, n. 758): For sponsors it is required that they have validly been sponsors; therefore, that they have had the intention of performing the office of sponsor. GOEPFERT, in his Moral Theology, III, p. 52, declares: “In order that some one really be sponsor, and assume spiritual relationship, it is requisite that he or she should have the intention of undertaking the sponsorship; hence it is not contracted in an error in corpore, if there is a mistake in the one baptized, or if some one has been appointed to be a sponsor against his knowledge or wish, and only afterward apprised of the fact. Esser holds: “It is permissible for the sponsor to have a proxy at the sacramental act; he must, however, have knowledge of his selection as sponsor, and have the intention of becoming sponsor; otherwise spiritual relationship does not exist.”

p. 211Since the brother had not the least idea that he was named as sponsor, since, moreover, in consequence of the severed relations, not even his consensus praesumptus could be supposed, there can be no question of a valid sponsorship. The subsequent consent to the condition of things has no lawful effect as the sponsorship occurs in ipso actu baptismi, and at this moment also the consent must be present; a kind of sanatio in radice per subsequentum consensum is impossible, as the act of baptizing, to which the sponsorship is attached, no longer lasts; here may be applied the inversion of the axiom: Infectum factum fieri nequit.

J. Gföllner, D.D.


Case LI: Telepathic Phenomena

p. 212P. Lodiel, S.J., published, in the Etudes des Péres Jesuites (Oct. 5, 1900, p. 49), a very interesting treatise on telepathy. The author states first of all that in recent times telepathy has again received much attention, and refers for France to the Annales des Sciences Psychiques, for Italy to the Civilta Cattolica, for England to the Proceedings of the Society for Psychical Research, etc. The most important work on telepathy is that by Gurney, Myers and Rodmore (Phantasms of the Living), which appeared in London in 1890. Scholars of various philosophical and religious views are of the opinion that the phenomena recorded in this work, probed most thoroughly and confirmed by reliable witnesses, can not be doubted. Of the many phenomena there recorded we can, for lack of space, only quote a few.

In the year 1855 Captain Colt, whose brother Oliver took then part in the siege of Sebastopol, had the following apparition: “In the night of September 9,” so Colt relates, “I was suddenly awakened, and beheld by the window of my room, quite close to my bed, my brother in a kneeling posture. I thought at first it was an illusion, caused perhaps by moonlight. But as I glanced at my brother again I saw that he was looking at me with a loving, yet sad and imploring expression in his eyes. Thereupon I arose and stepped to the window to investigate. I convinced myself that there was no trace of moonlight, on the contrary it was quite dark and rain lashed the windows. I turned around and had my brother again before me, looking sad and imploring help. I noticed then a wound in his right temple, whence blood flowed copiously. His face was pale as wax. It was a vision,” says Mr. Colt, “which I shall never forget to the end of my days.” A fortnight later news came from the Crimea that in an assault Oliver Colt was struck by a bullet in the right temple; thirty-six hours after his fall he had been discovered among a heap of corpses, in a kneeling posture.

p. 213A similar occurrence was reported during the Mexican war. One morning the mother of a young officer was seen to weep bitterly. When asked the reason of her grief she said: “Alas! I am to lose my son. This morning, as I greeted his portrait, as was my daily custom, I saw that one of his eyes had been shot out and blood was streaming over his whole face.” Soon after they were informed of this officer’s death. He had fallen at the siege of Puebla, shot in the left eye, at the very time that his mother had had the apparition.

Still more remarkable is the following occurrence: Young Philip Weld was a pupil at St. Edmund’s College, near Ware. He was a well behaved, good boy, and for this reason greatly beloved by his teachers and fellow students. On April 16, 1845, in vacation time, some of the boys went for a row on the Ware. Philip had finished a retreat and received Holy Communion that morning. He gladly joined those who made up the boating party. On the return trip of the boat Philip asked for an oar to do his share of the work, when a sudden turn of the boat threw him into the water, and all efforts to rescue him were in vain. Philip’s corpse was carried back to the college. Dr. Cox, the rector, was inconsolable over the accident; he had loved the boy dearly and he thought of the anguish of the family at losing so beloved a son. He decided to go and break the sad news to the bereaved parents. The following morning he drove

"for this purpose over to their home at Southampton. As he neared the house the father came out to meet him. Dr. Cox alighted and was about to address him, when Mr. Weld anticipated him, saying: “It is useless to conceal anything from me, I know that my son Philip is dead.” “How is that possible?” asked the priest. “Last evening,” replied Mr. Weld, “I went for a walk with my daughter Catharine. Suddenly I beheld my son, passing on the opposite side of the street in company with two persons, one of whom was garbed in black. My daughter saw him first. She exclaimed: ‘Oh, father! did you ever see any one who so closely resembled our Philip?’ ‘Resembled Philip? said I; ‘why, it is Philip himself.’ We crossed over toward the three men and I saw Philip happily smiling at the one dressed in black. As we came closer all three suddenly vanished. On my return to the house I said nothing to my wife about the apparition so as not to frighten her, but the following day I awaited with great anxiety the mail. To my great joy there was no letter for me and my fears began to be allayed. Then I saw you coming toward the house. Now I know that you have come to tell me of my dear son’s death.” One may imagine Dr. Cox’s amazement! He asked Mr. Weld if he had ever before seen the man in black. “Never,” replied Mr. Weld, “but his features are so impressed upon my mind that I should certainly recognize him, if I were to meet him again.”

p. 214Dr. Cox then related the story of the sad event, which had occurred precisely at the hour in which the father and daughter had seen the vision. The remembrance of the glad smile of their loved one afforded them great consolation. Mr. Weld arranged for his son’s funeral, and at the burial he closely examined the faces of ‘the clergy; but none of them resembled the black figure of the vision. Four months later Mr. Weld went with his daughter to visit a brother who dwelt at some distance. Incidentally he called on the local clergyman. While waiting in the reception room he inspected the pictures on the walls. Suddenly he stopped before one of them —there was no name on it—and exclaimed: “This is the man who was walking with Philip!” The priest, who now entered, said the picture was that of St. Stanislaus Kostka. Mr. Weld was deeply moved; he remembered his son’s special devotion for St. Stanislaus; he thought also of how his late father had been a great benefactor of the Jesuits and hoped that the saints of that order would in a special manner protect his family.

p. 215It should be noted that both father and daughter asserted they had never before in their lives had visions or hallucinations; furthermore the apparition did not occur at night, not in a dream, but in bright day light, in a public street, to two different persons, thoroughly credible, at one and the same time.

In the year 1898 there took place in New York a double apparition, the same person showed himself in two different remote places, at the same hour. H. M., as is related, awoke suddenly one night and saw before him his brother (who lived at a distance). The latter greeted him and said: “I am dying; you are to dispose of my fortune in the following manner,” then, having given full particulars of the disposition, the vision vanished. H. M. informed his wife of what happened. A few hours later a telegram was received announcing the death of the brother; it had occurred at the time of the vision. H. M. started out at once to carry out the wishes of the departed brother. On the way he meets another brother, from another town. He, too, had had the same vision, at the same hour and with the same details. Arrived at the place of death they were told that the departed shortly before his demise had, as if in delirium, conversed for some time with absent persons.

How are we to explain these and similar phenomena? Some seek to explain them as a morbid, nervous, hysterical condition. But the persons to whom these apparitions happened were in perfect health.

p. 216How can the sick, the dying, at such distances produce perfectly plain pictures, intelligible conversations?

Still less does the matter admit of explanation through hypnotism, suggestion, or magnetism. No one was near to influence the persons who have had these visions, and who could exert any such influence at such great distance? Nor has spiritism any explanation to offer. In all these cases no one asked for information, or did anything to obtain it, such as is done in spiritism; the information was offered unsolicited. Nor was there any medium to negotiate connection parties. Moreover the dead have not the gift of speech, and the Catholic Church rightly teaches that there is no natural connection between the dead and the living. For this reason she has at all times

\ constantly discountenanced the summoning of departed to satisfy curiosity. Even ardent spiritists like Allan Kardec, Eliphaz, Levi, Alexandre Aksakoff, admit that the dispositions of summoned spirits often are treacherous and immoral, a fact which demonstrates a co-operation of evil spirits.

Others, like Mr. Cookes, who attempt to explain everything by matter, presume that from the human brain innumerable vibrations are propagated in all directions and that these vibrations bring about such visions. But, let us ask what healthy person has ever had the power to produce such visions? How could the sick and dying alone have it? And how is it that the vibrations just reach the concerned person and none other?

There must, therefore, be supposed something supernatural. Only thus the image of living persons and their conversations can be explained. What then is this supernatural element? In spiritism evil spirits without doubt participate; this is admitted even by spiritists themselves, as stated above. In telepathy this is not the case, as frequently something good, providential, sacred even, proceeds therefrom. We are confirmed in this view when we see in the Lives of the Saints that such visions occurred to them. Thus, for instance, in the life of St. Francis de Chantal we read that at the time when the Baron was dying, his sick father, many miles from the Baron’s deathbed, beheld a number of fine looking youths leading his son into a distant country. The son approached the father, and touched him gently upon the shoulder, as if to take leave from him. The venerable old man said under tears: “My son is dead!” A servant, despatched to make inquiries, met the messenger bringing the news of the death. It was found that the son had died precisely at the moment when the vision appeared to the father.

At one time when St. Alphonsus Liguori was preaching in the small town of Arienzo, he suddenly interrupted his discourse and said to his congregation: “Let us pray an Our Father at the peaceful passing away of Bishop Lambertini of Caserta.” A few days later news came that the bishop had died exactly at the time when St. Liguori interrupted his sermon.

In the process of beatification of St. Philip Neri various instances were vouched for by credible witnesses, that the saint had beheld friends and disciples ascending into heaven.

In the year 1570 forty Jesuits embarked at Lisbon to go to Brazil as missionaries. Near the Island of Patmos they were captured by Calvinistic pirates and cruelly put to death on account of their faith. At the same hour St. Theresa beheld forty martyrs with palms in their hands and surrounded with glory (among them was a cousin of hers) ascending to heaven. She mentioned this vision to several persons.

Similar visions are found in lives of many saints. The intention of God in them is probably the glorification of His faithful servants, the consoling of the bereaved and the strengthening of them in the faith. These visions are incontestible proof that there is a higher immaterial world and that between the higher and the lesser world there exists relation, as even the English Society for Psychical Research is forced to admit. The materialists of our day would deny the existence of the soul after the death of the body. Telepathy offers facts which can not reasonably be doubted, and which not only prove that with death not everything is at an end, but even give us some information about the fate of souls after death.

p. 218J. Raef.


Case LII: The Jurisdiction to Hear Confessions

p. 219Caius, an alumnus, is sent from his seminary to a parish not far away to assist on a feast day. It being Paschal time, Caius received from the bishop jurisdiction to hear confessions, but explicitly for this day only. Caius therefore heard confessions, held services and made ready to return to the seminary. But suddenly the parish priest is taken ill, and he asks the alumnus to remain another day, because on that day also will people come to confession. Caius objects that he has jurisdiction only for this one day, but the parish priest says: “I will give you jurisdiction. I have iurisdictio ordinaria and can therefore delegate you, the same as I could for assistance at marriage. Of course I can only delegate you for my

‘ parishioners, not for the diocese as the bishop can. You will have potestas ordinis through Holy Orders and iurisdictio delegata from me.” This argument does not quite convince Caius, for if that were so, he thinks, for what purpose did the bishop restrict his jurisdiction just to this particular day? Yet, he satisfies his conscience by reasoning: This is a case of necessity, and if the bishop knew of it he would most certainly give me jurisdiction; I may then rightly é presume the jurisdiction.

In the worst case—he reasons further—there prevails error communis so that the Church supplies the jurisdiction if absent. He remains, hears confessions the following day, and returns to his seminary.

Questions —I. What is to be thought of the parish priest’s argument, and what of the arguments of Caius?

II. Were the absolutions given by Caius valid or not?

In order that the absolution in the Sacrament of Penance should be valid, there are necessary for the priest hearing confession, besides potestas ordinis, also approbatio and iurisdictio, The approbatio is the authoritative declaration that the priest in question is capable, scientifically and morally, of hearing confessions, the iurisdictio is here the bestowal of the faculty to render decisions pro foro interno.

p. 220That approbatio as well as iurisdictio are necessary is evident from the Tridentine (Sess. 14, cap. 7, and sess. 23 de ref. cap. 15), iurisdictio is necessary iure divino, approbatio however iure ecclesiastico, as the latter was first introduced by the Tridentine. Although frequently both are given to the priest uno eodemque actu, yet it is necessary in many cases that approbatio and iurisdictio should be precisely distinguished. Naturally approbation precedes jurisdiction, - for only to the priest declared capable are assigned certain faithful as subditi, over whom he is to exercise jurisdiction. Presuming as known the terms iurisdictio ordinaria and delegata we will pass on to answer the questions.

Ad. I. The parish priest’s argument is not valid. Of course he himself has iurisdictio ordinaria and can, if nothing prevents, delegate another priest, for instance to perform marriage. But for hearing confession there is not merely iurisdictio necessary, but also approbatio, and the latter per Episcopum loci.

Caius had received approbatio and iurisdictio uno actu from the bishop, but only for one day, for the second day both were lacking to him. The parish priest could not give jurisdiction to Caius because the approbation which the Tridentine requires was lacking. Previous to the Tridentine the matter would have been different. The matter is stated by LEHMKUHL (II, n. 371) as follows: Although by the nature of the matter anyone who possesses ordinary power can communicate it to another, nevertheless by the supreme ecclesiastical authority, upon which every exercise and validity of jurisdiction ultimately depends, it has been established that no one may exercise delegated jurisdiction in the sacred tribunal of penance—at least as regards the confessions of secular persons—unless he has received approval from the bishop of the place. Hence it has come about that delegation given or to be given by those who are inferior to the bishop has become almost useless.

Since the approbatio per Episcopum loci is always necessary, a parish priest can not delegate a priest, who has approbation and jurisdiction in another diocese, to hear confessions. Exempt from this law are only the parish priests themselves (and a fortiori the bishops) in regard to their subditi, so that they can hear their parishioners’ confessions also in another diocese without approbatio per ordinarium loci, because the Tridentine itself excepts from this law those in possession of a parish benefice.

Now let us pass to Caius’ views. He believed he could with perfect right presume the iurisdictio. But—and this is taught unanimously—the approbatio and iurisdictio can not be presumed. For the validity of the absolution the Tridentine requires an approbatio actu existens and hence an approbatio praesumta suffices not at all, no matter how probable or certain it may seem that the bishop would grant it. “The approval required for a valid confession must truly have been given (and made known to the confessor); the presumption that approval will be given does not suffice” (LEHMKUHL, II, n. 384, 4). If a priest therefore desires an extension of his jurisdiction from the bishop, he must not, no matter how certain it may be that the bishop will grant the extension, hear confessions before receiving positive information (written or by reliable messenger) that the jurisdiction has been prolonged.

Perhaps in Caius’ favor is his last argument, that there is an error communis and that therefore the Church supplies the defect. The question is, when does the Church supply the lacking jurisdiction? Theologians give a unanimous answer to this: The Church supplies if an apparent title and common error are present, but both must be present at the same time. The titulus coloratus is present if, though the exterior act through which jurisdiction is bestowed, has taken place, it is invalid on account of a secret fault, for instance if exteriorly a parish were quite lawfully assigned to a priest, but the entire act were invalid on account of secret simony. If the jurisdiction has not been given at all, or if, though given validly, it has already expired, yet the people suppose the priest has jurisdiction, then there is present titulus putativus, together with error communis. It is plain that in our case Caius had no titulus coloratus, but only putativus, i. e., there is present therefore error communis sine titulo colorato.

For this case the theologians hold: If a putative title and common error are present, it is not certain whether the Church supplies. LEHMKUHL writes thus: “If only common error is present without an apparent title, many indeed think that the Church still supplies on account of the common good, for which public authority ought especially to provide; but since we have no ecclesiastical law that perhaps establishes this, nor is there a consensus of the Doctors, the entire matter remains doubtful.”

Ad. II. From the aforesaid there follows the answer to the second question and this answer is: It is not quite certain that the absolutions given by Caius on the second day were valid. For, although Sasetti, S.J., says (Compendium Theol. Mor., n. 773): “Probably the Church also supplies if common error is present without an apparent title, but with a merely supposed (= putative) title. For the same reason presses as in the preceding case, since even under this supposition countless souls could perish. Thus many weighty theologians cited by St. Alphonsus, n. 572; and although A. ESCHBACH (Anal. Eccl., 1897, p. 505) writes: “But now the more probable opinion holds that the Church supplies if common error is present, even without an apparent title. Moreover, we are dealing with a favorable matter in which extension is granted,” by all this we do not get beyond the probabilitas, and where a Sacrament is concerned, probabilitas is of little use to us (extreme cases of necessity excepted), what we need is certitudo.

What is to be said of Caius’ action? Objectively he has committed a grievous fault. It is not even allowed to hear confessions, though titulus coloratus and error communis are present and the Church therefore surely supplies the defect, when one knows he has no jurisdiction, but only a titulus coloratus. Even more unlawful is it if only error communis is present, when it is not certain that the Church supplements. “All the more is it not lawful for one who knows himself deprived of all power and title to it to act because of common error alone, both because he usurps a power which he does not possess and because he exposes to danger and harm those for whom it matters that his act be valid” (LEHMKUHL). To what extent Caius was at fault subjectively, we are unable to determine, but it must be admitted that he took the matter too lightly.

The claim will hardly be made that there was a probabilitas of valid absolutions, and that cum iurisdictione probabili one could lawfully absolve. The answer to this would be: In our case there was not only iurisdictio probabilis absent but there was nulla iurisdictio, probable it is only that the Church supplied the defect.

Finally, the question suggests itself, what was to be done after Caius discovered his error? Were the people to be informed that they were only apparently absolved, and that they were obliged to procure certain absolution? This question is by BERARDI (Praxis Confess., n. 1053, IX) answered thus: “There exists no obligation in general to compel the faithful to repeat confessions made bona fide”; ‘ and in support BERARDI refers to the decision by the Congr. Concilii, of December 11, 1683. The matter is to be left at rest; in the worst case the faithful will have these sins indirectly remitted in their next confession. It would be different if the faithful themselves found out that these confessions were of doubtful validity. Some theologians are of the opinion that even in this case the faithful need not be required to repeat their confessions, but the decision quoted by BERARDI says: If those who confessed should themselves learn this or should doubt the invalidity of the confession, they are bound to repeat the confession.

p. 224Ignaz Rieder, D.D.


Case LIII: A Musician’s Co-Operation by Playing in Protestant Churches and at Dances

p. 225In a small town there is an orchestra of which Torquatus is a member. He is a man with family and obtains his sole income from this profession, making a fairly good living. He is often called upon to play at Protestant funerals, also at dances—not infrequently immodest dances. The leader of the orchestra declares that Torquatus must play at all engagements or be dismissed. Torquatus, a conscientious Catholic, asks his confessor what to do under these circumstances. What answer should be given him?

If Torquatus can find other employment, by which he can support his family respectably, he should be advised, without doubt, to quit the orchestra. If this is not possible, then the question is whether the situation excuses him in co-operating, in the manner mentioned, at Protestant funerals and at dances. The twofold danger, of injuring his own soul and of giving scandal to others and co-operating in their sins, appears to prohibit him from so doing.

As regards the actual danger it should not be difficult for a conscientious father of a family to render this danger very remote, especially by purity of intention and by vigilance and prayer.

His participation in an act of non-Catholic worship, and in the sins of others on the dance floor, appears to be more important. For this reason these two points may receive closer attention.




	As regards playing at Protestant funerals, a distinction must be made as to whether the co-operation must be regarded as formal, or merely as material. Such participation is formal if it forms part of the forbidden ritual, or if it is part of the same, as for instance playing the organ, or singing at non-Catholic services. In such cases the participation can not be excused for any necessity whatever, because it is essentially wrong. In this sense moralists prohibit Catholics from singing, making responses, or playing the organ at non-



p. 226Catholic services (Compare Marc, n. 433 (2); LEHMKUHL, n. 656).

If the orchestra, of which Torquatus is a member, plays funeral marches, etc., at Protestant funerals, the same as at other purely profane occasions, this co-operation can as little be considered as formal participation as that of mourners accompanying a funeral; both could be considered only material participation, for this reason taking part in a Protestant funeral procession is allowed for just reasons, for example as an act of civic decency. “To accompany a funeral as far as the doors of the church or cemetery is considered a civil observance (Marc, n. 432, 2). And (LEHMKUHL, n. 656, 2), permits “A concert of musical instruments during a religious rite, but not as a part or ornament of it—for example, in honor of a non-Catholic prince who is present.”




	The second question is whether Torquatus’ musical co-operation at dances—not infrequently immoral dances—is not formal co-operation, and as such positively forbidden. “Formal co-operation in another’s sin is always intrinsically evil, and therefore never lawful” (Aertnys, I, II, n. 77). The same authority says: “Co-operation is formal either from the end of the work or from the end of the agent” (n. 76). The latter is evidently not the case with Torquatus, who certainly does not intend the sins of others. As regards the finis operis the rule is: “Co-operation is formal when it concurs with the evil will of another by furnishing assistance which by its own nature is ordered to evil or is a part of it.” It would be difficult to establish that the playing of a musical instrument, even in the rendering of an immodest piece, is to be considered as an act which by its own nature is ordered to evil or is a part of it. It would be quite another matter with the singing of shameful songs.



Even if we admit that the co-operation of Torquatus is merely material and therefore in case of need not in itself prohibited, yet it appears that his co-operation at such dances is a grave scandal to all who learn of it, this so much the more as he is looked upon as a righteous man. This aspect is not to be overlooked, and for this reason Torquatus is obliged without doubt to prevent, as far as possible, such scandal by making known in his circles that he only unwillingly and under pressure of circumstances plays at Protestant funerals and at questionable dances. If he does this then he is hardly obliged, for fear of giving scandal, to quit the orchestra, “since charity, by force of which he ought to remove scandal, does not bind with so great an inconvenience” (AERTNYS, n. 317).

Although in the interests of morality it were greatly to be desired that hall keepers, and others, who arrange dances and amusements dangerous to morals, were unable to find musicians and dancers, yet we must not impose this as duty upon an individual as in the case of Torquatus, when the principles of morals do not appear to compel under such great difficulties.

P. John Schwienbacher, C.SS.R.


Case LIV: Forgetting to Give Absolution

p. 228Caius was called to a dying person to administer the last Sacraments. He heard the dying man’s confession, gave him Holy Communion, Extreme Unction and general absolution. Only after returning home did it occur to him that he had forgotten to give sacramental absolution. Again he went to the sick man, made with him an act of contrition and, without saying anything to him about absolution, pronounced the words of sacramental absolution over - him.

Did Caius act correctly? Or rather let us ask: 1. Was Caius bound to return and absolve the dying man?




	Was the absolution by Caius valid, although more than an hour had elapsed between confession and absolution?






	Should Caius not have informed the sick man that he was now absolving him, in order to make the absolution valid?



The answer to all these questions is simple and requires only a brief argument.




	The duty of absolving the dying validly, is based upon two reasons, firstly, to make sure, as far as possible, the eternal salvation of the dying; and, secondly, because according to divine law the sins of baptized, where possible, must be subjected to the power of the keys.



This subjection has its final in the sacramental absolution; the divine law therefore has not found its accomplishment when the penitent has confessed his sins, but then only when the priest has absolved the confessed sins by direct exercise of the power of the keys. The fulfilling of this divine command is particularly urgent in danger of death; for this reason then the duty of the sinner to confess, and the duty of the priest to absolve, become most important.

p. 229In our case the penitent had fulfilled his part; the confessor through an oversight had not fulfilled his. Undoubtedly he must repair the defect unless he be excused by an important reason. If only the priest’s duty is considered, the question whether the time it will take to return may be a sufficient reason for an excuse must depend upon the distance, and also upon the fact whether other pressing business would be delayed by returning to the patient. The reason for an excuse in this direction need not be a very weighty one.

Of more weight will have to be the ground for excuse if solicitude for the greater safety of the sick man’s salvation comes into consideration. Should the least doubt arise as to this safety, the defect, although unintentional, must be rectified even at the cost of considerable inconvenience. The question is then, do Holy Communion and Extreme Unction offer sufficient certainty?

With regard to Holy Communion its effect to sanctify those who, without their fault in the state of sin, receive it with previous attrition, is probable but not certain. Caius therefore can not excuse failure to return to the dying man with the fact of having administered the Holy Eucharist. In regard to Extreme Unction its effect is morally certain (Compare the author’s Theol. Mor., II, n. 568). As, however, some authors raise doubt even regarding this Sacrament, then these doubts, even if very feeble, are sufficient reason in Caius’ case to decide upon bestowing the absolution, especially in the case of a dying man, when the maxim should apply: No security is sufficiently great where eternity is endangered.




	That an interval of one hour elapsed between confession and absolution does not make the latter invalid. The relation of matter and form is to be determined variously according to the nature of the different Sacraments. Just as in profane courts accusation, trial and sentence do not necessarily take place in one session, neither is this necessary in the tribunal of penance; although a long interval— as lawful in the former—would not always be without danger in the latter case. St. ALPHONSUS, referring to the opinion that absolution is valid even an hour after confession, says (lib. 6, n. 9): “It seems to have been accepted among all.”



p. 230


	The words just quoted refer to the absolution administered to the penitent without further advice or act; there was even greater certainty since Caius again awakened contrition with the dying man.



As far as the connection between matter and form of the Sacrament is concerned, all doubt as to its validity is precluded. Doubt of its validity could only arise in the event that perhaps the penitent meanwhile had committed a grievous sin. In that case of course another confession and a new conscious intention must enter for the reception of absolution. But in our case we may regard this supposition as excluded, because the probability is that the sick man would have accused himself of it. Nevertheless Caius would have done well to admonish the patient that he was about to absolve him. (No need to mention his previous forgetfulness.) There is nothing unusual about a repeated absolution of the dying. As, however, it is a matter of the actual reception of the Sacrament, it is always appropriate that the recipient actu be aware of it, when he will receive it with greater devotion, and consequently with greater fruits, unless there are weighty reasons against. Caius hardly committed a fault in not observing this method, yet it would have been better, if feasible, to make the sick man aware that absolution was being given.

Aug. Lehmkuhl, S.J.


Case LV: Simple Vows and Reserved Cases

p. 231


Applied correction from Woywod's opening insert: Case LV.—The conclusion of this case, viz., that simple professed members in Orders that have solemn vows are not held to the reserved sins of the Order while they are in simple vows cannot be upheld any more. Canon 615 says that the members of Orders, including the novices, are exempt from the jurisdiction of the bishop except in some cases specified in the Code. They are therefore subject to the authorities of the Orders in the same manner as the solemn professed for the time they stay under the jurisdiction of the Order.



At a gathering of regular clergy the point was argued: “whether those simply professed incur cases reserved in the Order?” As no generally satisfactory answer was given I will essay to present a few data which may contribute toward elucidation and solution of this question. To set aside all doubt as to who is included in the term simpliciter professi I would preface my remarks with the following quotation: “Pius IX, by the encyclical letter of March 19, 1857, of the Sacred Congregation concerning the state of Regulars, on the profession of simple vows, beginning ‘No one is unaware,’ established and decreed that in religious communities of men in which solemn vows are emitted, after the probation and novitiate prescribed by the holy Council of Trent, the Apostolic Constitutions, etc., novices should emit simple vows after completing sixteen years of age, etc.... After three years, computed from the day on which they emitted simple vows, the professed, if found worthy, are to be admitted to the profession of solemn vows” (Bizzarri, Collectanea in usum Secretariae s. Congr. Episc. et Regul., p. 854).

In these Litterae Encycl. there is only mention, therefore, of simpliciter professi who, in regular orders for men with solemn vows, take after their novitiate the simple vows ad triennium.

The solution of our question appears to depend chiefly upon the fact whether these simpliciter professi vere et proprie are to be regarded as religiosi, and whether they are consequently bound to all obligations and duties of the same, unless special privileges or dispensations in the rules of that order permit of mitigation or exception.

This matter is dealt with by Bizzarri (apud Piatum Montensem; Praelectiones Juris Regularis, tom. I, ed. II, p. 9) as follows: “At the general meeting of June 15, 1856, before the Sacred Congregation concerning the State of Regulars, it was debated whether those who in religious Orders of solemn vows must first make profession of simple vows were to be declared true Religious or only participants in privileges. Some of the Most Eminent Fathers thought that the first part of the proposition should be approved, because the matter concerned simple vows perpetual on the part of the one vowing, inasmuch as they tend toward the subsequent emission of solemn vows, in which they will receive perfection and completion, as occurs in the Society of Jesus. Others, however, thought that only a sharing of privileges should be granted, since it was not expedient to extend the singular privilege of the Society of Jesus to other Orders, lest a new State of Religion be established generally contrary to the prevailing discipline of the Church. Amid this difference of opinions, Our Most Holy Lord Pius IX approved the following article, which is read under number VI in the declarations given by the aforesaid Sacred Congregation: Those professed under the said simple vows shall participate in all the graces and privileges which those professed under solemn vows in the aforesaid Order lawfully use, enjoy, and possess.”

p. 232Upon this article of Pius IX Petrus a Monsano, in his Collectio Indulgentiarum, theologice canonice ac historice digesta, p. 580, comments correctly: “Nor have those very members who in religious Orders must first make profession of simple vows for three years been declared true religious, although they have been made participants in all the graces which those professed under solemn vows enjoy.”

This opinion gains weight, and is confirmed, by the declarations of the S. Congr. Super Statu Regul., and by the views of the authors of the law of regulars, from which it is evident that on the one hand (A) there are not conceded to the simpliciter professi certain rights and faculties of the solemniter professi, or that special rules apply for the same in regard to certain functions, as for instance in the Dispositio in temporalibus, etc.; and that, on the other hand, (B) they are exempted from certain duties or penalties of the solemniter professi:.

p. 233A. (a) The Sacred Congregation of Bishops and Regulars declared on June 6, 1836, that the goods of a deceased religious who had emitted only simple vows belong to his heirs, whether they succeed by intestacy or by testament.

(b) The solemniter professi vi temporalis vel perpetui indulti saecularizati are usually subjected to various clauses and conditions (Piatus M., tom. I, p. 175), whereas those dismissed while under simple vows are free from every bond and obligation (Bouix I, 516). This is doubtful if it concerns those who in truly religious Orders must remain under simple vows for three years (decl. s. Congr., d. 12 Jun., 1858).

(c) Regular Superiors can grant dimissorial letters to professed persons of this kind, but only for first Tonsure and minor Orders, with the requirements of law being observed (decl. s. Congr., 12 Jun., 1858).

(d) Those simply professed cannot be promoted to sacred Orders under the title of poverty (S. Congr., 12 Jan., 1860).

(e) In the act of reception to profession of solemn vows, those simply professed do not have a vote (decl. s. Congr., die 7 Febr., 1862).

(f) Those simply professed are excluded from casting a vote for admission to the profession of simple vows juxta declarationem s. Congr., de die 1 Sept., 1875.

(g) Those simply professed can be elected neither licitly nor validly as Prelates or Superiors in the same Order (decl. die 16 Jan., 1891).

(h) To the question whether those bound by a simple vow of poverty validly dispose of their own goods without the permission of the Superior, Piatus M. replies: the more common opinion affirms it; they indeed sin gravely against the vow by acting thus; nevertheless they are capable of transferring ownership, for nowhere has the Church established an incapacity of this kind.

(Ita etiam apud eundem auctorem; Suar., Sanch., Lugo, Schmalz, Ferraris.)

B. (a) Those simply professed are bound to attend choir, although they are not bound to the private recitation of the divine office (del. s. Congr. super statu Regul., 6 Aug., 1858).

(b) Among the conditions for apostasy properly so called, it is required that the one withdrawing have emitted substantial vows in a religious institute properly so called and approved by the Apostolic See. Hence one who withdraws during the three years of simple vows is not a true apostate, because he has not yet emitted substantial vows (cited by Piatus M., p. 195, Suar., Sanch., Reiff.). Therefore he incurs neither Excommunication nor the other penalties.

(c) Among the conditions for incurring an excommunication latae sententiae, though reserved to no one, because of laying aside the religious habit, this also is included: that the laying aside of the habit be done by a professed religious, because the cited canons speak of a religious. Furthermore, in the strict sense only truly professed religious come under this name (Ita apud Piatum M., p. 302, Passerini (O. Pr.) Pellizarius, S.J., Rotario Barn).

(d) To the question whether lay brothers incur Excommunication and the other penalties if they introduce women into monasteries of men, Piatus M., p. 360, replies: it must be affirmed if they have now emitted solemn vows, since they are true religious; therefore they would not incur these penalties while under simple vows.

If, and because, the simpliciter professi must not be regarded as veri religiosi, and for this reason are not partakers of various rights, faculties and privileges of the solemniter professi; if further they are not bound to all the duties and obligations of the solemniter professi, not even incurring papal reservations, just because they are only simpliciter, and not solemniter professi, I think I am justified in drawing the conclusion: Those simply professed do not incur cases reserved in the Order; for the matter concerns a penal and burdensome law which is to be strictly interpreted, and therefore applied only to those who are undoubtedly religious,

P. Antonius, O. Fr. M.


Case LVI: Admission to Holy Orders

p. 236Placidus, spiritual director and confessor in a clerical seminary, became uneasy in mind at ordination time every year, as he does not know exactly whether or not he should admit certain doubtful candidates to Holy Orders; all the more he is embarrassed as there prevails in the diocese a great lack of priests. Recent moralists, like BERARDI, appear to favor leniency; earlier ones, however, demand that doubtful candidates be rejected. The question is: What rule is to be followed in this regard?

Answer.—Doubtful may be considered in general all those candidates who have not discarded serious sinful habits, but have merely promised amendment. Of such habits may be mentioned especially ebrietas and mollities.

The longer a candidate remains under the circumspect guidance of a spiritual director, the better judgment can the latter form of the penitent’s temperament: the formation of this judgment is particularly easy after an alumnus has spent three or four years in the seminary. He, who in the first years of his sojourn in the sanctuary of the Lord, far from the distracting clamor of the world and close to the source of grace, shows no signs of earnest purpose of amendment, of him can lasting amendment neither be expected after ordination; for he who honestly and sincerely makes use of the means of grace at his disposal, will assuredly become master of his passions before ordination. But he who employs them only indifferently, can not without presumption expect miraculous conversion from the Holy Sacrifice and the Holy Office. Grace and good will are the chief factors in the process of perfection. Where honest good will is wanting, there exterior graces avail little and only periodically.

p. 237An opinion is more difficult if the candidate came to the seminary from a life in the world, and within the space of a year must finally declare himself for the priesthood. In this case the terms “rarius, bonae frugis, probitas” are for the director the criterion.

(a) Rarius. Relapse into sin must not only become rarer, but very rare indeed, for St. Paul writes to his disciple Timothy, II, 22: “Impose hands hastily on no man, neither become a participant in the sins of others.” The Council of Trent, sess. 23, cap. 14, charges the bishops: “Let the bishops know that only the worthy, whose mature age is one of approved life, ought to be assumed into these orders,” and St. THOMAS teaches that for the candidates for ordination goodness of just any kind does not suffice, but excellent goodness is required. For this reason P. Marc (p. 411) draws the conclusion:“Hence the Apostle (II Tim. III, 6) forbids neophytes to be ordained, that is, as the same Angelic Doctor explains, those who are neophytes not only in age but also those who are neophytes in perfection.”

God, in His wise providence, gives as a rule moral virtue not without effort and struggle on the part of the recipient, and this effort will be all the harder, and the struggle all the more violent, the more the opposite vice has taken possession of the sensual nature, and the deeper roots it has struck in the heart.

Like a river that has overflowed its banks, and lays waste the fields. and meadows, can not be turned back into its bed by an easy turn of the hand, neither can the stream of passion, especially when it is a question of occasio in esse, securely be dammed merely by a simple act of will, and generally even after a sincere return to God some relapses are not unlikely, until virtue gradually has been fortified. Naturally, inconstancy, neglect in co-operating with grace, and inexperience in employing the means of grace, are the causes of such relapses.

(b) Bonae frugis. The candidate must show that he has labored at the amendment of his life with fruit and profit, and that thus, in his new state in life, he gives promise of being useful to himself and others. He, who is himself not in the state of grace, who discharges the sacred functions therefore sacrilegiously, certainly will never contribute to the welfare of the Church, nor be a blessing to the souls entrusted to him. The Church does not of course demand that her clergy must have been previously perfect, and for admission to the cloister, as well as to the seminary, the principle of St. BERNARD applies: “We receive all into monasteries in the hope of improvement,” but she demands to see in her prospective ministers visible progress in virtuous endeavor, and this all the more pronounced the nearer they approach the altar. Hence BENEDICT XIV, in his Bull Ubi primum, addresses the bishops thus: “With earnest and great diligence applied, we must investigate whether the manner of life and progress in sacred learning of those who have received the ministries of the preceding Orders have been such that they are truly to be judged worthy to whom it may be said, ‘Go up higher’; since otherwise it is expedient for some rather to remain in a lower grade than to be promoted to a higher one with greater danger to themselves and scandal to others.”

p. 238The Council of Trent expresses itself even more plainly (Sess. 23, cap. II) on individual ordinations, demanding from those in minor orders: “Let clerics so ascend from grade to grade that, together with age, merit of life and greater learning increase in them; this will be proved especially by the example of good morals, assiduous ministry in the church, greater reverence toward priests and the higher orders, and more frequent Communion of the Body of Christ than before”; of deacons and sub-deacons it expects (cap. 13): “Subdeacons and deacons are to be ordained who have good testimony and have already been proved in minor Orders, and who hope, with God as author, that they can remain continent,” and of priests (cap. 14): “Those who have conducted themselves piously and faithfully in the ministries previously exercised and are assumed into the order of the Presbyterate are to have good testimony... and to be so conspicuous in piety and chaste morals that an eminent example of good works and admonitions for life may be expected from them.”

(c) Probitas. Mere outward integrity and freedom from conspicuous exterior faults do not suffice; a life of probity is demanded, probata vita, as the Council of Trent says, alluding to the words of St. Paul: “Deacons likewise chaste; and let these first be proved, and thus let them minister, having no crime.” Hence St. ALPHONSUS requires of candidates for the priesthood probitatem habitualem, and St. BERNARD demands: “But for the clergy it is necessary to choose men who have been proved, not men who are to be proved.”

Although in regard to renunciation of temporal goods and submission of the will lesser claims are made upon secular priests than upon regulars, yet in puncto puncti, being in constant intercourse with the world, and having fewer means of grace, they are exposed to greater danger and in this they must be fortiores. Hence St. ALPHONSUS, and after him Scavini, require of an ordinandus a perfect abstemiousness of three months. Cardinal Goussey says: If a candidate has fallen once or twice, more from frailty than from design, and is much affected by his fall, then according to our opinion six months’ probation are enough; generally, however, a year should be required, especially if the fall was of design. Other moralists, as Bertin, Bouvier, Leon. A Porto Maur., are still more exacting.

It should not be inferred from these opinions that the probitas ordinandorum is to be determined according to mathematical forms, by days and months, for the human heart is not a machine. One who has been on probation for a long while may again relapse, and a recently converted Paulus may hold his ground. We must never forget that even a promising servant of God may fall if he do not - combine continual vigilance with prayer and work, and that for us all the words are applicable: he that standeth, let him take heed lest he fall. For a forceful, energetic character there may suffice a considerably shorter probation than for an indolent weakling, one who seeks the security and shelter of the sanctuary rather than the glory of God and the Church’s welfare.

p. 240The apparently severe opinions of saintly teachers and theologians merely indicate that, in the all-important matter of election to the priesthood, probability is not sufficient, and by no means should a mercenarius be given admission to the sanctuary just to remedy a lack of priests; a doubtful candidate should be rejected rather than approved; for there is no greater harm for the Church of God, no greater curse for the people, than unworthy, undutiful priests. Nor is there a more certain road to misery, in this and the other life, than the priestly state for those without vocation.

P. Agnellus, O. M. Cap.


Case LVII: Administration of the Holy Viaticum to One Unconscious from a Paralytic Stroke

p. 241The curate Lucius is called to Caius, who, nearly eighty years of age, and never before seriously ill in his life, had now suffered a stroke of paralysis. Lucius found him fully conscious, heard his confession and prepared to leave, not considering the man’s condition critical. Only at the urgent request of the anxious wife, and at the patient’s own solicitation, decided Lucius to give Caius Extreme Unction. Thereupon the patient asks for the Holy Viaticum, saying he felt his end approaching. Lucius hastened away to get the Viaticum. Meanwhile the daughter prayed with her father short acts of preparation for Holy Communion. Just before the priest returned with the Holy Viaticum Caius lost consciousness. Thus Lucius found him and waited a while for consciousness to return. But in vain. He was sorry not to be able to give the Viaticum to the unconscious man. He bestowed absolutio in articulo mortis, and bore the Holy Sacrament back again to the Church. Caius died shortly after, without regaining consciousness, and of course without the Viaticum. The question is, did Lucius act correctly in not giving the Viaticum to the unconscious man? Does unconsciousness of itself preclude the reception of the Holy Viaticum? To both questions the answer is briefly: No!

Now the argument. The actual reception of Holy Communion is necessary in general, necessitate praecepti divini et ecclesiastice. The divine Saviour expressly imposed actual reception, not merely upon the priests, but also upon the faithful. This is plainly evident from the Lord’s words at the institution of the Holy Sacrament of the Altar: “Take and eat... Do this in commemoration of me.” The Apostle (I Cor. ii, 23-27) confirms this beyond any doubt, by concluding the account of the institution of the most Holy Eucharist with the words: “For as often as you shall eat this bread and drink the chalice, you shall proclaim the death of the Lord until he comes.” The Council of Trent (sess. 13, cap. 2) confirms the divine command of actual reception as follows: “Our Saviour, when about to depart from this world to the Father, instituted this sacrament, in which he poured forth, as it were, the riches of his divine love toward men, making a memorial of his wonders; and in its reception he commanded us to cherish his memory and to proclaim his death until he himself comes to judge the world.”

p. 242St. THOMAS AQUINAS (3 qu., 80 a., II) refers, in further proof, also to the following words of the Lord (John 6, 54): “Unless you eat the flesh of the Son of man and drink his blood, you shall not have life in you.”

In the early centuries of Christianity the ardor of the faithful in the actual reception of Holy Communion was so great that the Church had no need of issuing a command in regard to it. This became necessary only when this ardor lessened. Since that time we have had many decrees of Popes and councils, by which the obligation of receiving Holy Communion is emphasized. For brevity’s sake we refer only to the fourth Lateran Council, under Pope Innocent III (can. 21), and to the Council of Trent (sess. 13, can. 9).

The reception of Holy Communion is directed especially in danger of death. This duty follows from the very purpose for which Our Lord chiefly commanded the reception of Holy Communion. The Council of Trent, in reference to this, says: “He wished this Sacrament to be received as the spiritual food of souls, by which those living by the life of him who said, ‘He who eats me shall also live because of me,’ may be nourished and strengthened; and as an antidote by which we may be freed from daily faults and preserved from mortal sins. Moreover, he wished it to be a pledge of our future glory and perpetual happiness, and therefore a symbol of that one body of which he himself exists as head, and to which he wished us, as members, to be bound by the closest bond of faith, hope, and charity.”

When, however, are we more in need of this spiritual food for the soul, this antidote against the poison of sin, this pledge of future glory and eternal bliss, as also of the most intimate union with Christ, our Head, as the living members of His mysterious Body, as when in danger of death, in that important moment upon which the whole of our eternity depends and when Satan once again employs all his cunning and power to plunge the soul into eternal ruin.

Hence St. JEROME (in Evang. St. Matt., c. 15) says with reference to the dangerously sick: “Jesus does not wish to send them away fasting, lest they faint on the way. Therefore he is endangered who hastens to reach the desired dwelling without the heavenly Bread. Hence the Angel also speaks to Elias: Arise and eat, because thou hast a great way to go.”

Similarly the Council of Trent expresses itself (1. c. cap. 8): “May that supersubstantial Bread truly be for the Christian faithful the life of the soul and perpetual health of mind, by whose strength, fortified on the journey of this wretched pilgrimage, they may be able to reach the heavenly fatherland, there to eat without any veil the same Bread of Angels which they now eat beneath sacred veils” (Compare Cat. Rom., p. 2, C. 4, nn. §4, 70).

The ecclesiastical precept of the reception of the Holy Viaticum is expressed unmistakably also in the constant practise of Holy Church. It has always been her chief concern that none should depart this life without the Holy Viaticum. Innumerable instances from the Church’s history bear witness to this constant concern of the Church. St. Dyonisius of Alexandria gives an account (Euseb. Hist. Eccl., 1, 4, c. 44) of an aged man, named Serapion, who perished in the persecution. Before his death he sent for the priest so as to receive the Holy Viaticum, The priest himself was seriously sick and could not possibly journey the long distance. In order, however, not to let the sick man die without the Holy Viaticum, he entrusted it to the messenger. “He handed a small portion of the Eucharist to the boy, ordering him to steep it in water and pour it drop by drop into the old man’s mouth... The boy steeped the morsel and poured it into the old man’s mouth. After gradually swallowing it, he immediately breathed forth his soul.”

p. 244St. AMBROSE shortly before his death received the Holy Viaticum, as we are informed by Paulinus, his secretary. Furthermore many Popes and councils expressly ordained the administration of Holy Viaticum to those in grave illness. Thus the Popes Siricius, INNOCENT I, Sixtus III, Leo the Great, Gelasius I, Felix III, GREGORY THE GREAT, Gregory III. Of the councils we mention those of Nice, the fourth of Carthage, the third of Orleans, the seventh, eleventh and sixteenth of Toledo, the second of Aix La Chapelle. The Council of Trent directs: “That the sacred Eucharist itself be carried to the sick and be diligently preserved in churches for this use, besides being joined with the greatest equity and reason, is found commanded in many councils and has been observed by the most ancient custom of the Catholic Church. Therefore this holy synod decrees that this salutary and necessary custom is altogether to be retained” (Compare Cat. Rom., p. 2).

Sr, Alphonsus Liguori teaches positively (Theol. Mor., 1. 6, n. 290 q.): “The reception of the Eucharist is necessary for adult faithful by a necessity not of means but of a binding divine precept... at the point of death by way of Viaticum... Every member of the faithful in a danger of life which he foresees or reasonably fears, for example in a serious illness, is bound under mortal sin to receive Communion.”

This holy father does not leave us in doubt either as to what must be understood by articulus mortis. He explains (H. Ap., tr. 15, nn, 19, 46): “As regards Viaticum, we say here that every member of the faithful is bound to be fortified with it whenever, while sick, he is placed in probable danger of death, as is one who lies seriously ill with mortal signs... The Eucharist can be received by one not fasting when Communion is given as Viaticum in danger of death. We have said ‘in danger,’ because to receive Viaticum it is neither necessary nor praiseworthy to wait for the time when no hope of life remains; it suffices that a probable danger of death be present.”

If then the reception of the Holy Viaticum is ordered and of obligation in danger of death, then naturally priests are also bound, under such circumstances, to administer Holy Viaticum.

But is there no exception from this rule? And is simple unconsciousness among the exceptions? Only those sick persons are excepted who can not receive the Holy Viaticum with becoming reverence. The Rituale Romanum warns: “Care must diligently be taken that Viaticum not be given to those from whom, because of delirium, or because of a continual cough or another similar illness, some indecency with injury to so great a Sacrament may be feared.”

St. THOMAS AQUINAS gives to unconsciousness special mention. He makes a distinction between the so-called feeble minded and those deprived of all use of reason. He teaches that the Holy Eucharist is not to be refused to the feeble minded. Of the others he distinguishes such who never had the use of reason, and such to whom the use of reason was not always lacking. If the latter, while in command of their reason, showed devotion to the Most Blessed Sacrament, then it must be administered to them in danger of death, if no irreverence is to be feared. “Some are said not to have the use of reason in two ways: in one way because they have a feeble use of reason, just as one who sees badly is said not to see; and because such persons can conceive some devotion toward this sacrament, this sacrament is not to be denied them. In another way some are said totally not to have the use of reason. Either, therefore, they never had the use of reason but remained thus from birth; and so this sacrament is not to be given to such persons, because no devotion toward this sacrament preceded in them in any way; or they were not always without the use of reason, and then, if devotion toward this sacrament previously appeared in them when they were in possession of their mind, this sacrament ought to be given to them at the point of death, unless perhaps danger of vomiting or spitting it out is feared.” Hence in the Fourth Council of Carthage (can. 76) it is read: “He who asks for penance during illness, if by chance, while the summoned priest is coming to him, he is rendered speechless under the oppression of illness or is turned to delirium, let those who heard him give testimony and let him receive penance; and if he is believed to be about to die immediately, let him be reconciled by the imposition of hands and let the Eucharist be poured into his mouth,”

p. 246St. ALPHONSUS in this entirely agrees with St. THOMAS.

Our case must be judged on these principles, Caius, shortly before the priest’s return with the blessed Sacrament, possessed the use of reason, and plainly showed his devotion to this Sacrament by urgently asking for the Holy Viaticum. In his case there was no danger of vomiting, etc., and no profanation of the Most Holy was to be feared, therefore. If Lucius did fear any such thing he should have simply made a trial with an unconsecrated Host, so as to remove all doubt in this respect. Unconsciousness of itself was certainly no reason for Lucius to leave the sick man without having satisfied his desire. A doubt as to the proper disposition for the reception of the Holy Viaticum could not at all exist in this case.

p. 247The genuinely Christian life led by Caius, a devout Catholic, was an additional guarantee in this respect. It is all the more to be regretted that Caius’ ardent desire for the Holy Viaticum was not satisfied. Lucius should certainly hereafter proceed according to the views of our loving Mother, the Church, who is so solicitous for her dying children. The dying will thank him for it in eternity.

P. Jos. A Leon, O. M. Cap.


Case LVIII: Conditional Baptisms

p. 248In a recent publication a priest gives his opinion upon the repetition sub conditione, of Baptisms administered, in cases of necessity, by lay persons, midwives particularly, and what the procedure should be in such cases. The theoretical principles are, briefly: the priest must inquire how the lay Baptism was administered when he will find one of three cases to be the fact:

(a) The Baptism was without doubt administered validly, and then he must not repeat it, but merely supply the ceremonies according to the ritual; or

(b) The Baptism was beyond doubt invalidly given, and then he certainly must baptize the child; or he finds

(c) Neither validity nor invalidity of the Baptism is certain, one is as doubtful as the other, and then he must re-baptize the child sub-conditione: Si non es baptizatus.

But what about the practise? For this the priest quoted gives two rules:

1, In any case it is not allowed to re-baptize, even sub-conditione, until after inquiry has been made about the validity of the Baptism given.




	It is not necessary to make a thorough inquiry, if the midwife, physician, or other person, is known to the priest, and if from previous questioning he is sure of her or his correct administration of Baptism, a brief question will suffice then in order to shape his mode of action accordingly.



Will this mode of procedure always and everywhere be correct?

Above all, the inquiry sub 1 required will be superfluous in every case where the person is not a Catholic. In reference to this LEHMKUHL writes (Theol. Mor., II, p. 17): “Therefore, for America I plainly think that sufficient certainty of Baptism duly conferred can never be had, unless perhaps in an individual case you have Catholic witnesses wholly worthy of belief.... Indeed, unbelief, or even carelessness among non-Catholics of good faith, grows more from day to day in such a way that the same must now be said almost everywhere.”

Inquiries will be superfluous, furthermore, in the case of “madams” or other persons who are reliable neither religiously, morally nor personally, and their claim to have administered Baptism correctly need not be heeded. Such persons are likely to knowingly deny mistakes, in order not to be embarrassed before priests and sponsors. But even in the case of other persons not very well instructed, one can not depend upon even the most careful inquiries with the certainty required for the first and most necessary of the Sacraments. In almost every instance they will claim to be quite sure of having administered Baptism correctly, as it will appear to them impossible to make a mistake in such a simple thing as Baptism. All those trifles, however, that are sufficient to render Baptism uncertain, and to make necessary its repetition, that need the vigilance even of the trained priest, those are often fatal to lay-Baptisms. They escape the notice of lay persons and even by minute examination can not always be ascertained. It is somewhat of a task to ascertain from the average midwife (or physician, etc.) if she or he used natural water? If she made correct use of the correct formula? What of the intention, of corruptions of the baptismal formula, of leaving out words? Errors will easily occur in the hurried, or careless, administration of. lay-Baptism, without attracting attention of the lay person administering the Sacrament, and without possibility of detection afterward. These “trifles” suffice, according to theologians, to allow Baptism to be repeated conditionally. Who, then, will find fault with the priest who, in the case of the average midwife, or other lay person, only insufficiently instructed, omits all examination because he can not depend upon the answers, and without further ceremony re-baptizes conditionally to make sure that each infant shall validly receive Baptism? An exception is to be made, and Baptism need not be repeated, if correct lay-Baptism is attested by an eye and ear witness, whose knowledge and conscientiousness are a safe guarantee for his statement. But where is such testis omni exceptione major likely?

p. 250If the midwife, physician, or other lay person, is God-fearing, conscientious, and well instructed about the details of the administration of Baptism, about intention, matter and form, and application, if it be known, furthermore, that even under the most difficult circumstances this person gives lay-Baptism correctly, with composure and presence of mind, then the priest, as is said sub 2 above, need not again and again put the same questions to this person, in every case of lay-Baptism administered by her, or him, only to receive the same answers. But even with such persons the diligens examen required by theologians has a purpose, saltem, prout adjuncta ferant (LEHMKUHL, Theol. Mor., II, p. 16).

One should particularly inquire whether it was a special case, whether there were extraordinary circumstances. If the priest then finds no special reason for conditional re-Baptism, he will omit it. But even with such well instructed, reliable persons, this should not become the rule. The omission of re-baptizing must rather be the rare exception. This is plainly prescribed by the Congreg. de Propag. F., dato September 8, 1869 (LEHMKUHL), that, namely, children baptized by lay catechists are not re-baptized quibusdam “except in cases” where it is possible that no probable doubt whatsoever arise concerning the validity of the Baptism, although these lay catechists are examined at least once a year as to their reliability. In this matter applies the principle that “the Baptism should rather be repeated than not spent at all” (GOEPFERT).

p. 251Judged upon these principles those diocesan precepts that impose the obligation of invariable re-Baptism of children baptized by lay persons are fully justified. Circumstances, such as lack of instruction, indifferentism, etc., may prevail so generally, that notwithstanding the most searching inquiries there will in individual cases be reason for doubt, and hence for a repetition of Baptism. Such diocesan practise does not contradict dogma. It will always except individual cases in which the validity of lay-Baptism is proved beyond doubt. If, for instance, a priest has, in case of danger, provisionally baptized a newly born infant without the prescribed ceremonies, it would never occur to anyone, nor be required by any diocesan decree, that there must also be a conditional re-Baptism. The “priest baptizing,” so Scherer says in his Manual of Canon Law, “is not obliged, according to present practise, to engage in any lengthy examination about the validity of a lay-Baptism, he may rather presume its invalidity. The assertion that such indiscriminate re-baptizing of lay-baptized children contracts irregularity is not supported by the law.”

Fr. Neuhold.


Case LIX: Consecration Outside of Holy Mass

p. 252A priest is required to take the Viaticum to a dying person. For want of a consecrated Host, he takes an unconsecrated one, pronounces over it the words of consecration, with the intention of consecrating the Host, and gives it to the dying person. Is such consecration, in case of necessity, outside of Holy Mass, valid?

Yes, it is valid. To this question St. ALPHONSUS replies as follows: Lugo denies it because, as he says, the nature of the sacrament cannot be separated from the nature of the sacrifice...; but others commonly affirm it, because in every sacrament, whenever the minister pronounces the form over the matter with the due intention, he effects the sacrament. This opinion is indeed very probable, but the opposite does not seem improbable (Th. Mor., L. VI., n. 196, Dub. 3).

Such procedure, however, is always grievously sinful. LEHMKUHL, in his Theol. Mor., II, n. 131, teaches: He sins gravely who consecrates outside the celebration of Mass; and Dr. Müller, in his Moral Theology, states (L. III, par. 92, n. 3): Not even in a necessity however grave—for example, that Viaticum may be furnished to a dying person—is it lawful to consecrate only one of the two matters.

ADOLPH. SCHMUCKENSCHLAGER,


Case LX: An Unbaptized Marriage Candidate in the Confessional

p. 253Livia, the religiously brought up daughter of a wealthy manufacturer, is about to marry Titus, who for several years has been bookkeeper in her father’s office. The wedding is to be celebrated in the spirit of the Church; Livia and Titus are to receive Holy Communion at the Nuptial Mass. Two hours before the ceremony they both come to confession. Titus, who for some time has regularly received the Sacraments at Easter time, begs the priest, in his confession, for advice and assistance, confessing that he is an adventurer, having secured his position with the aid of forged papers, and that he is a Hebrew. In deference to the views prevailing in the home of his employer, and particularly out of consideration for the daughter of the house, he has pretended piety, even going to the Sacraments; he avows he had not unwillingly entered the confessional, as he had been comforted there and had recognized in the priest, bound in secrecy through the seal of confession, a sympathizing friend and a consoler for his greatly perturbed soul. He had even felt that, through his humble admission of errors, not only had his soul been comforted, but relieved from guilt through the absolving words of the minister of God. Now he had resolved to make this awful revelation, safe from all betrayal, hoping for assistance, advice, mercy! He, however, states his unalterable will: 1. That he will not desist under any circumstances from marrying Livia; 2. That although he is certainly not an irreligious man, he can have no faith in a personal God, in Christ, in dogmas. And now the priest shall say what is to be done.

p. 254


	May the priest impart this information to the bride or to her father? To this question we must reply a positive No!



Evidently no seal of confession exists here; Titus has never sought sacramental absolution. Yet perhaps a natural obligation to secrecy, a sort of official seal of secrecy, binds the priest. A revelation would also result in the most scandalous stories about revelations from the confessional, thereby bringing the Sacrament of Penance into ill repute, all the worse as Titus would not escape punishment by the law. Compared with this the great misfortune of the deceived bride and her family can not be taken into account. Every man has the natural right in the state of distress to seek counsel and consolation, and the Church imposes upon the one entrusted with this confidence the strictest silence.

To be sure in such a case the strict obligation of secrecy can not be viewed as absolutely certain. Per se, ex natura secreti, it follows not. Propter scandalum evitandum, therefore per accidens it might follow. S. ALPH., Theol. Mor., Lib. 4, Tract 6, n. 971: An entrusted secret can be disclosed, at least without grave sin... for a just cause, namely if keeping the secret would tend toward harm to the community, to another innocent person, or even to the one entrusting it; because then the order of charity demands that it be revealed; hence even if you had sworn, you could then disclose it. Thus commonly, etc. If it can be hoped that a scandal arising from publishing the secret, namely the opinion that the seal of confession had been violated, may be removed by explanation, and that the people would accept such explanation, then the confessor would have to act as due consideration for averting the damnum injustum from Livia would suggest. If the confessor can not entertain this hope then he will per accidens, propter scandalum horrendum, propter bonum commune, namely the conservation of confidence to the Holy Sacrament of Penance, be obliged to secrecy.

p. 255Of course the obligation of secrecy for the priest would be much plainer, if Titus had revealed his secret, in the form of a confession, only after long years of wedded life with Livia, after they had been blessed with children, then the revelation in a certain sense would no longer serve as avertendum damnum, but place Livia in a position which would actually mean a damnum emergens and deliver her, besides, to most serious qualms of conscience.

May the priest arrange for a sanatio matrimonii in radice? Even if this is possible from a dogmatic standpoint, the priest must not apply for it without Livia’s knowledge; for Livia’s consent is by no means to be presupposed. If Titus should be found out and be brought to court, Livia would perhaps find consolation in the fact of not actually being the wife of the adventurer and in having exclusive right to the children; it might eventually be her only compensation if some honorable man would then take this unfortunate woman for his wife.

Rudolf Hittmair, D.D.


Case LXI: Whether a Ciborium Left Outside the Corporal Through Forgetfulness Has Been Consecrated

p. 256This question has been discussed before * without arriving at a positive answer. It is important enough to deserve closer attention.

* See THE CASUIST, vol. I, p. 279.

We will distinguish two cases. The consecrator actu sees, or has in mind, the Ciborium or the small Hosts, which, owing to oversight, are placed outside the corporal, or he does not think of them actu, but had thought of them previously.




	In the first case, when he actu thinks of them, the Hosts are really consecrated, his intention covers them as well as the large Host. Nor can the objection be valid that a consecration joined to a grievous sin can not be presupposed of a priest. For 1. In casu the intentio consecrandi and the consecration of the matter outside of the corporal has actually taken place, and thus there can be no question of being only supposed praesumptio enim cedit facto; 2. The consecrator commits no sin at all, if he consecrates a matter ex oblivione extra corporale relictam, and consequently the objection is without foundation.



It should not be argued the priest has, or should have at least, the intention to commit no grievous material sin. Such an intention is inconceivable, for a material sin does not depend upon the intention, but solely upon the action. The intention can not prevent material sin. He who through an oversight takes another’s property, domino invito, has committed a peccatum materiale furti although he may have had the intention not to commit any peccatum materiale. No one, therefore, has such intention, because it would be quite useless and without avail. Therefore in casu valide there has been consecration; LEHMKUHL (Theol. Mor., II, n. 125, 1): They are most certainly consecrated. Consecration has taken place even in case the consecrator had intended never to consecrate a ciborium outside the corporal. For this intention can not prevent that in casu valid consecration ensues, because hic et nunc the intention does not exercise its influence. Should the consecrator observe that the ciborium is outside the corporal then his intention may have effect, otherwise not at all. Similarly one commits a sin who has resolved to commit the sin, no matter how firmly he may have had the general intention to commit no sin. That intention simply no longer exercises any influence. It has remained mere habitualis, indeed it is implicite discontinued.

p. 257Even if shortly before he renewed the intention so to consecrate, as he has intended, i. e., super corporale and then pronounce over the ciborium extra corporale the words with the intentio consecrandi, without thinking of a condition, then it is really consecrated, because that intention, although renewed, yet had no effect. If it had been in effect, the priest would first have ascertained that the ciborium was super corporale, or would have made his intentio with a condition. The intentio conficiendi sacramentum remained completely unaffected, and therefore also the effectus, the confectio sacramenti, It is exactly the same case as if someone, without noticing it, has two

Hosts in his hands, and has the intentio to consecrate what he has in his hands, although he has also the intentio never to consecrate two large Hosts. All authorities agree that both are consecrated, and this is stated also in the rubricae miss (de defect. VII, 1-2):“If a priest having eleven hosts, though thinking there are ten hosts, nevertheless willed to consecrate all those he had before him, then all will be consecrated.” “If a priest, thinking that he holds one host, should find after the consecration that there were two joined together, in consuming them let him consume both together.”

p. 258The intentio just to consecrate one Host has no effect, as the intentio consecrandi extends in reality over everything that is in his hands, over two Hosts therefore.

Of course both Hosts would not be consecrated if the two intentions had entered into a relation one with the other, if the consecrator for instance had formed the intentio: I will, if there are two Hosts, only consecrate the upper one. But then the intentio would not have extended to everything that was in his hands. If, however, the intentio consecrandi extends to everything that is in the hand, the intention non consecrandi two Hosts, even though renewed, is without effect. It runs, so to say, alongside, but does not modify the other intention, indeed it is implicite canceled. And so it is in our case. If the consecrant united the two intentions, if for instance he had said: I will consecrate the ciborium if it is not extra corporale, then the ciborium extra corporale would not be consecrated; the intentio then would have had no reference to the ciborium at all. In our case, however, he does not unite the two intentions. He thinks of the ciborium, has the intentio of consecrating it, without having in mind his previously renewed intention not to consecrate a Host extra corporale, therefore not modifying his intentio correspondingly. Had he had that intention in mind he would have placed the ciborium upon the corporal, or would have duly amended his intentio consecrandi. Thus that other intention is for the consecratio of no more influence than if it had not been made. There is often a mistake made in viewing the matter by assuming that a conditioned intention is present, that eo ipso the condition and the conditioned intention are somehow present in the will. It is concluded: they are in the same faculty, therefore also in the same act. An intention is not conditioned unless the condition is made. Now this is not the fact just because one at some time resolved of doing something only conditional. Hence so often post factum the self reproach: “I wanted to do this in that way, or, under this or that condition.”

We think we have proved, therefore, that the intentio was unconditioned and positive, as this alone could produce a doubt of the valida consecratio.




	If the consecrator does not think actu of the ciborium, but had it brought upon the altar for his Mass, or had seen how it was brought upon the altar, and then intended the consecration, then again it is valide consecrated, though the ciborium by oversight remained outside the corporal. Of course the ciborium would have to stand beside the corporal and not somewhere in cornu altaris, because otherwise the hoc would not be true. (In our case there is question merely of the intentio, and it is presumed that all conditions in regard to form, etc., were fulfilled.)



And the reason for this assertion is that the intentio for the small Hosts was virtualis; for the priest approaches the altar in casu, with the intention of consecrating both, namely the large host and the small ones. And because he undertakes the work from this intention, he has a virtual intention. The intentio virtualis is defined by St. THOMAS as follows: It is not necessary that intention always be actually joined to the work; it suffices that the work proceed from the intention (In. IV, D. 6, q. 1, a. 2, ad 4).

In our case there is the same intentio which St. THOMAS describes in an example: “When a priest approaches to baptize, he intends to do concerning the person to be baptized what the Church does; if afterward, in the very exercise of the act, his thought is carried away to other things, the sacrament is effected by virtue of the first intention” (3, q. 64, a. 8, ad. 3).* And then if later the intentio becomes actualis for the large Host that changes nothing in the intentio for the small Hosts, as it is not affected. If the Hosts were upon the corporal, all agree that, by virtue of the first intentio, the small Hosts are consecrated (St. ALPHONSUS, Lib. VI, n. 217; Lacroix, Lib. V. p. 1, n.; LAYMANN, Lib. V, tract 4, c. 2, n. 14). The latter does not even mention this circumstance, stating: But if a priest, before he goes out to offer sacrifice, is notified about hosts placed upon the altar that are to be consecrated, and proposes to consecrate them, but afterward entirely forgets, they must nevertheless be considered consecrated, since in such a case neither the presence of the hosts nor the priest’s virtual intention is lacking, as (the names of writers) teach and as is gathered from the Rubrics of the Mass (On Defects VII, 4): If the intention is not actual in the consecration because of wandering of mind, but is virtual, since in approaching the altar he intends to do what the Church does, the sacrament is effected.

* Without sufficient reason, it appears to us, and opposed to earlier authors, (cf. St. ALPHONSUS) LEHMKUHL maintains: “If during Mass the priest thought in no way about the particles and they were left outside the corporal, the consecration is doubtful in practice, because the will to consecrate is not certainly established... For the prior notification made, for example, by a server indeed caused the priest to have the intention of afterward taking the particles for consecration, but it is not certain that he actually took them or actually carried out the intention; since that will conceived before Mass cannot certainly be called a determination of the matter to be consecrated persisting at the time of consecration, but was probably only a proposal afterward to take those particles and include them in the consecration; whether this was done remains doubtful.” For what reason, then, should the voluntas ante Sacrum not be perdurans? If one at the beginning of a task makes an act of the will, it prevails if not retracted perdurans the same, as if made during the task. And where the intentio virtualis is described, it is almost always thought of as ante opus, i. e., not merely ante confectionem sacramenti, but also before all liturgical acts connected therewith. And, finally, is the propositum postea illas particulas in consecratione includendi not already the virtualis intentio? Or is there a difference between propositum illas consecrandi and p. illas in consecratione includendi? It need not further be expressed, and there remains in consequence no reason for a doubt.

p. 260LAYMANN, therefore, as well as the Rubrics, speaks quite positively without entering upon the circumstance whether the Hosts be upon the corporal.

p. 261It remains then only to prove that that circumstance does not change the effect. The reason for denying this is, because, since an intention to consecrate outside the corporal would have been a grave sin, you are not presumed to have had that intention (St. ALPHONSUS). We have already demonstrated the invalidity of this objection. There can be no question of a praesumptio, because a positive virtualis intentio, not retracted, was certainly present, and, furthermore, because it is no sin to consecrate Hosts ex oblivione extra corporale relictas.

We maintain after all this, that the view (that the Hosts are consecrated) is the correct one. We believe we have proved sufficiently, (sub. 1), that intentions running alongside are of no value because they do not at all affect the intentio just then present, they remain without effect upon it. Everything argued sub. 1 applies also in 2, because both cases differ only in so far as in the first case an intentio actualis, in the second only virtualis, was present. And thus would be proved that also for this case the intention to consecrate was unconditional and positive.

From the remarks sub. 1, about intentions never to consecrate Hosts extra corporale, it follows necessarily that all intentions made in general, or concurrently in particular, are of no influence upon the intentio perficiendi sacramentum. The sole advantage they have is that which every good resolution brings with it, namely to make a man more careful about certain things. In order to have an influence upon the intentio consecrandi, they must every time be brought into connection with the same. If then in a perfectio sacramenti the intentio is merely virtualis, this condition must have been added to the intentio beforehand, and if it is actualis, it must now be added. If this is not done the intentio is not conditioned, no matter how many purposes, which might or should act as conditions, may exist in the will actualiter or habitualiter. The might and the should do not count.

p. 262For this reason it seems the advice, to resolve under what circumstances one will or will not consecrate, is of no value if the resolution is to prove later the validity of a consecration. It is, however, to be recommended to make his intentio always as the Rubrics recommend: Every priest ought always to have this intention, namely of consecrating all those which he has placed before him to be consecrated.* One, therefore, should omit conditions (for instance si est super corporale) as they may subsequently cause embarrassment.

* This intentio, as there found, is positive and unconditional, and for this reason applies also to the small Hosts which by oversight were left extra corporale. This is not the case of the other expression in the Rubrics: if some Hosts through forgetfulness remain upon the altar... he does not consecrate them. For (1) in altari may be everywhere upon the altar, i. e., in cornu altaris, and then the form hoc would no longer be true; (2) they may be Hosts of which the priest knows nothing at all, and knows not whether he may consecrate them; (3) it seems as if the words there since he does not intend to consecrate anything except what he sees belonged also to this sentence. That would mean that these Hosts were not consecrated, if the priest makes the intentio to consecrate only what he actually sees, and then in forgetfulness does not look at them.

Fr. BREMER.


Case LXII: The Clergyman’s Demeanor

p. 263If any one is expected to be all things to all men it certainly is the priest. The priest is there for the people’s sake, and he must be able to mingle and to talk with them. He must know also how to mix with those of refined forms, in order to gain an influence in their circles for the interests of religion. This ability must be aimed at in the priest’s training. The Council of Trent (sess. 22) has impressed upon priests the sacred duty that in their garb and demeanor, their manner and conversation, as in their whole bearing and actions, they should be dignified. And even Holy Writ, that sober book of wisdom, has not disdained, in ancient times already, to give rules of demeanor, as for instance in the following passages: Prov. xvii, 24; xviii, 13; Ecli. xix, 26, 27; xx, 7, 8; xxi, 23, 26, 27, 29; xxxi, 12; xxxii, 10-13, etc.

No doubt remains therefore that upon polished demeanor and pleasing ways great stress is to be laid by the priest. If he lacks these he can not be surprised if he meets with lack of regard, or is even avoided. No man’s ways are more closely watched than the priest’s (Compare I Cor. iv, 9). It must be obvious, also, that it is polish of deportment which opens to the priest the door of cultured society, where he can gain not only personal regard for himself, but also esteem for the priesthood in general. Of course the priest’s polished forms must never degenerate into affectation, and never must the priest in his worldly deportment in the least degree forget or compromise his priestly dignity. He should bear himself, frankly and unostentatiously, as a college bred man, in speech and manner, and should demonstrate that he is not only well versed in the sciences but that he also has the tact and well bred forms required in polite society and in the intercourse with persons of rank.

p. 264Virtue and piety are of themselves precious pearls, and if set in amiableness and pleasant demeanor their value will be enhanced and will invite imitation. There are many people who by our unaffectedness, coupled with reserve and ennobled by modesty, may be divorced from their prejudices against virtue and incited with a desire for that which formerly was to them unattractive and somber. Only in this way will the priest succeed in making himself beloved, as of God so also of man, such as the Holy Spirit in Ecclesiasticus xlv, 1, says in praise of the leader of the people: Beloved of God and men. With this ideal attained, and if the clergyman has by well bred ways gained esteem and respect in social circles, it will be much easier to gain friendly footing with families of refinement and thus exercise a good influence also in those circles.

This matter receives usually small notice, but wrongly so. If we glance at the model given us in the life and doctrine of Christ, the right appreciation for this consequential matter can not be lacking. In this connection the following passages in the New Testament should also be compared: Phil. iv, 5, 8; Rom. xii, 10, 13, 15, 18; xiii, 7; Luke xiv, 8-11; xxii, 26; Matth. v, 39-42; x, 16; xi, 29; xx, 27, 28.

The priest’s life must be fashioned in every respect after Christ, the High Priest, who in all His poverty did not forego nobility of birth, and in all His humility took with dignity His part as true man among men; surely our divine Teacher did not see in these qualities any danger of lessening the fruits of His activity, or of suffering in genuine popularity.

Let us draw briefly the conclusion: We must earnestly endeavor to imitate the example of the incarnate God, and in very truth “become all things to all men” (I Cor. ix, 22).

Jos. M.


Case LXIII: How Can Men Be Induced to Frequent Communion?

p. 265“I can not get men to receive frequently the Holy Sacraments,” many a priest complains, and therewith he lets them go their own way and turns his attention to the women, who can, with less trouble, be held to heed the priest’s advice. It is no doubt a remarkable fact that even men who in public life valiantly and energetically fight for the Church, are—exceptis excipiendis—very often satisfied with the at least once a year, as regards Holy Communion. This is not a wholesome state of affairs; the exterior life must draw strength from the interior, otherwise it will degenerate. A devout life, practical Christianity, are inconceivable without Holy Communion. What can be done?




	Men who seldom or never go to hear a sermon, who content themselves with hearing a low Mass, do not give much opportunity to the priest to get at them. How can, nevertheless, influence be brought to bear upon these men? At meetings of a profane character the priest can hardly deliver a sermon; nevertheless there is no end of opportunities, where in a few words, brief and to the point, attention may be drawn to the necessity of practical Christianity, and some good will always be done by such words.



A thoroughly Catholic surrounding at home will often be the only means of reaching this class of men. A few kind words from a pious mother, wife or sister, have frequently achieved great results.

With men who attend sermons the task is an easier one. Above all things the priest should frequently throughout the year invite the men to the Holy Sacraments. The invitation must be cordial, kindly. A priest who summons the men of his parish to confession in harsh and sarcastic terms will of course get not many to come. The feasts of Our Lord, of the Blessed Virgin and of St. Joseph offer good opportunities for such invitations. Many priests have found from experience that in cases of death the relatives, including the men, may be easily induced to receive the Sacraments. It will be wise to express publicly appreciation and pleasure when there has been a good attendance of men.

p. 266


	A second means consists in pointing out that God has shown special predilection for men, confiding to them the most important positions in family, State and Church; the priesthood is only accessible to men.






	Many sodalities and fraternities of men receive Communion in a body, which is a great inducement. A prudent priest will find many occasions, even in worldly societies of Catholics (veterans, firemen, policemen, etc.), of suggesting to the men to receive Communion, for instance at the burial of a member, on anniversary days, etc. Some members at least will take heed and that is a result not to be undervalued.






	The reception of the Holy Sacraments must be made for men as convenient as possible. Men should not be kept waiting very long; they have not much patience. On special days for men’s confessions appoint special hours, when they can conveniently come. Induce the women to come in the afternoon and to leave the evening to the men.



It is incumbent upon confessors to address the men in polite and pleasant tone, to speak to them, as the difference in age may suggest in individual cases, as friend to friend, as father to son, disregarding high or humble rank. We win them over in this way, and facilitate confession. By friendliness and kindness we show our good will toward them, we get them to return readily. If the confessor is obliged to demand from a man that he receive the Sacraments oftener, it is advisable to let the penitent himself determine when he can and would like to come to confession again. The confessor may express his reliance that the penitent will keep his word.

The confession should not take much time, otherwise men become unwieldy. The priest should not ask too much. Conscientious observance of the divine commandments and of those of the Church, fulfilment of the duties of the state of life, courageous and loyal profession of the faith, these things should be briefly commended.




	The religious training of men must begin at school age. The priest should take pains to induce boys to receive Holy Communion monthly; the habit to receive frequently will often adhere to them in later years.



A. PACHINGER.


Case LXIV: Celebration and Saying a Second Mass After Breaking the Fast

p. 268The villages M. and G. are about two miles apart. One Sunday morning, having said Mass, and breakfasted shortly afterward, I was called from M. by a messenger to the pastor of G., who had been suddenly taken ill and who wished me to officiate in his stead at High Mass, as otherwise his congregation would go without Mass. Even if they had betaken themselves to M., where there was another Mass, they could have reached the church only after the elevation, as the sermon (according to custom there) was preached after the Communion. “The same case,” so writes Holzmann, “recently happened, or at least could have happened, at Ried in my native country, where the Reverend Parish Priest was suddenly taken ill on a feast day and rendered unable to celebrate on that day. A messenger was sent to... the Benedictine monastery at Ursin with a request that a priest be sent to conduct the divine offices in place of the Parish Priest. But since the messenger arrived only around or after the tenth hour, all the priests had already celebrated, except only the Most Reverend Lord Prelate and Abbot Bernard; who therefore immediately prepared himself for the journey and, conveyed by carriage to Ried, there offered sacrifice at the altar with the greatest edification and consolation of the people.” Abbot Bernard was of course in the fortunate position to render the asked assistance, not having broken the jejunium naturale; I, however, had, as already mentioned, partaken of ablution and of food before becoming aware of the embarrassment of the pastor in G., and I therefore gave, regretfully, a declining answer. He, however, considered my view a rigoristic one, and expressed his belief that in this case I might, even after breaking the fast, celebrate Mass, because if the Mass were omitted the people would be given scandal. That scandal would not be absent, he, as pastor, were better able to judge than I, a stranger, and for this reason he advised me to lay aside my opinion and be guided by his. The people not understanding that the prohibition to say Mass after breaking the fast, and concerning only the individual person of the priest, was more binding than the obligation of a whole parish to hear Mass. “But,” I replied, “how can the people be scandalized, if it is made known to them that the pastor has been unexpectedly disabled, and that the summoned priest, not having foreseen the case, had broken the fast and therefore is prevented from celebrating a second Mass? In my opinion the people, if properly instructed, are more appreciative than you assume. Besides, those well disposed and those less critical will not give much heed to the matter beyond some surprise, and in simple faith they will take for granted what is told them.” This was the extent of my reply. My offer to hold a devotion instead of saying Mass was not accepted, and I was dismissed in disfavor. That same day I looked over Holzmann’s Moral Theology, not from any uncertainty, but to reassure myself, and there I found, besides the above extract, also the following passage: “But if, therefore, in this case the aforesaid Most Reverend Lord himself had already celebrated previously, no other priest who might offer sacrifice in place of the Parish Priest could have been sent, because, on account of the ablution taken in the Mass already read, no one was fasting any longer.” Nevertheless, had the pastor been able to convince me, or could I have convinced myself, that without doubt, or even only probably, through the omission of the Mass scandal for the people would have ensued, that is to say, “grave offense of the people, danger of grave suspicion or slander against the priest, or the danger that several persons, although they can and ought to go elsewhere to hear Mass, may take occasion from that unforeseen case to neglect Mass with grave sin” (LEHMKUHL, Theol. Moral, II, n. 162), then it would not have been unlawful for me to say a second Mass, after breaking the fast, as, what is here presupposed as conditio sine qua non, my defectus jejunii was neither known, nor could have easily become known to the people.

p. 270In confirmation of what has been said I add a few more lines from Holzmann: “You will say: if scandal should arise among the people from not saying a second Mass, a priest who was no longer fasting would be permitted to celebrate; therefore it will also be permitted in our case. The answer is made by granting the antecedent under the stated supposition and denying the consequent. The difference is that, in a case where scandal would arise, it would be permissible to use epikeia and to interpret the mind of the Church as not wishing a repeated celebration to be forbidden to a priest, even one no longer fasting; since the precept not to give scandal, being of natural law, ought to prevail over the ecclesiastical precept that the Sacred Mysteries be celebrated by a fasting priest and ought to be observed more strictly. It is otherwise in our case, in which no scandal intervenes, since the people are not scandalized if they are instructed that the Parish Priest suddenly fell ill, while the other priests, not foreseeing the Parish Priest’s case, had already celebrated and therefore, because of the lack of the natural fast caused by taking the ablution, could not celebrate a second time, and that the parishioners are excused from sin because of their inability to hear Mass, although they do not hear Mass on that feast day.” (Theol. Moral, II, n. 379).

All this fits my case. Similar cases occur not infrequently, and each individual case should be well weighed and considered. Ordinarily there ensues from the omission of Holy Mass, and the solemnity joined to it, a regret only, but no scandal. Even if some ignorant people, or the roundtable at the tavern, may be given an opportunity to hold forth against the priest who inadvertently broke the jejunium, this would be by no means sufficient reason to ignore the ecclesiastical precept. But if one might have to fear what I am about to relate? What in such case?

p. 271I once heard a malicious person say that a certain priest was not in the state of grace, and that he purposely partook of some food to have a pretext for not saying Mass, to escape in this way the mortal sin of celebrating sacrilegiously. Where such suspicions and calumny are to be feared (a case not likely to happen often) a priest, to prevent the same, may, if possible, keep his mishap secret, and in good conscience celebrate Holy Mass.

It may happen, and this would be more likely, that some people in town or country, if Mass was not said in their own church, would not take the trouble to go to another church within their reach, and thus sin grievously. In this case, likewise, if no other priest were obtainable, a sacerdos non jejunus could say Mass. Provided of course the defectus jejunii is neither known to the people, nor likely to become known. I have repeatedly noticed how priests, videnti populo, partook of the ablution, and later said another Mass. This was wrong, although the people believed this could be done in case of necessity (and in every one of these instances fortunately they so regarded the case). If at other times a priest in distraction should do something similar, it will not be easy for him to avoid talk, if he makes this (correctly) the ground for not saying Mass.

BERNARD DEPPE.


Case LXV: Application of Probabilism

p. 272Romualdus, a not very conscientious priest, yet inclined to scrupulosity and suffering from it all the more as up to the present he has been unable to determine upon following one certain moral system, turns now to probabilism in order to rid himself of his scruples. He intends to carry it through in such way that he will invariably, in regard to himself and in the guidance of others, follow the less severe, if still probable, opinion. Especially does he believe: 1. That whenever opinions differ whether an obligation is present or not, the opinion favoring freedom from obligation may be accepted; 2. The lenient opinion is to be accepted if doubt prevails whether an obligation (sin) be grievous or slight; 3. If, finally, with regard to the necessary subjective conditions (appreciation and sufficient action of the will) for a grievous offense, there prevails an uncertainty in the penitent, according to the same principles of probabilism he may always decide on a merely slight offense.

What is to be said, I. Of Romualdus’ view in general; II. Of his particular tenets? Of course it is presumed here that probabilism and its application is lawful.

I. According to the lucid explanation of LEHMKUHL (I, n. 82 sq.) probabilism applies only to the intrinsic lawfulness of an action, or its appropriateness for a (certain) end to be attained. In regard to the matter and form of the Sacraments, in so far as their validity is concerned, the system can not be applied. Eternal salvation is the goal of every man, the means necessary for the attainment of this goal must naturally also be available. No mere probability can be of assistance in this respect; there must be, as is self-evident, as far as possible, a moral certainty attempted. Furthermore a great deal that is lawful in itself, may, either in consequence of the general frailty of human nature, or in regard to special circumstances, conceal dangers and therefore be more or less unlawful; lastly, man not only must avoid the evil, but also do the good, and, in proportion to his state and the graces granted him by God, he must strive after perfection; it is the confessor’s duty not merely to prevent, as far as possible, a penitent from sinning, but also to lead him on to the path of virtue. Much as it is to be desired that the penitent should be enlightened to such extent that he would not sin as result of a false conscience, yet it would be wrong to advise, or even command him, under all circumstances to choose the easier way.

p. 273From the above it is obvious under what suppositions alone Romualdus’ proceeding might be considered justified, and that for him, who on one hand inclines to scruples, and is not very conscientious on the other hand, as is not infrequently a fact with scrupulous people, there is the danger of entering upon a course which is opposed alike to the nature of probabilism and to the rules for its application.

II. With respect to the particular tenets of Romualdus, the following must be said:

Ad. 1. The tenets here presented—supposing of course the premises suggested under I. prevail—lie in the nature of probabilism; hence the adherer of this system may and will follow it.




	From the maxim: A doubtful law does not bind there appears at the first glance to follow not only: An obligation is not to be imposed where it is not certainly established; but also: A grave obligation is not to be imposed where, etc.:



Upon this point also—again of course suppositis supponendis— we may agree with Romualdus. Upon closer observation, however, the matter would not seem quite so simple. Of the cases namely in which there is doubt between strict and lesser obligation (grievous and slight sin) two distinct kinds are distinguishable. Firstly, such doubt may arise from the uncertainty, whether in addition to a slight obligation there is not also, different from the first, another more serious obligation. Here, according to the principles of probabilism, one will as a matter of fact decide only on the absence of a serious obligation (in practise). Thus he who recites his breviary voluntarily without interior attention, certainly is at fault on account of lack of reverence toward God, although on this ground as a rule only at a slight fault; whether he also offends on account of transgressing an ecclesiastical precept, that is, whether the latter prescribes the inner attention and this strictly, and sub poena nullitatis recitationis, upon this point there prevail two contradictory probable opinions, Practically, an obligation on account of the ecclesiastical precept will therefore not be acknowledged. For another similar example see LEHMKUHL, I, n. 900.

p. 274Secondly, there are cases, which do not deal with two obligations (sins) of which one—the greater—is questionable, in which there is doubt, rather, whether the one present obligation (transgression) is serious or slight. For instance there are various probable opinions as to whether a promise under oath to do something venially sinful is a slight or grave offense. Again, theologians are not unanimous as to what materia of a theft is to be considered gravis, so that also here there are several probable views. If we compare these two sorts of cases, we find without difficulty that they are not quite identical, but a discussion of their difference may here be omitted as it will appear from the following argument. But how does there result from the theoretical probability of a milder opinion at once its practical certainty?

Worthy of note, and an argument against an affirmative answer, is the fact that even probabilists, like BALLERINI and LEHMKUHL, of whom the former for the first time made a thorough application of probabilism, and the latter, after a precise statement of the theoretical aspect of the case, invariably draws practical conclusions according to the system which he represents, do not, for cases of the kind now contemplated, always advance as certain the practical conclusions (Compare Gury-BALLERINI, I, n. 311; n. 313; II, nn. 208 seqq.; LEHMKUHL, I, n. 413*; II, nn. 232 seqq.).

* It is said there very significantly: “But this (that the sin is light) must especially be said in practice if the one swearing does not attend to the sinfulness of the action which he promises....”

p. 275Furthermore, the principle upon which probabilism is based can hardly be here the furtherance of justice or fairness. For though it may be assumed that the lawgiver does not intend to bind by a precept the existence of which is doubtful, it is not so easy to prove that he must in every case specify the degree of obligation. Furthermore, probabilism, like every other moral system, is only of value as a rule of conduct if brought to the consciousness of the mind; the conscience, however, may be easily trained to distinguish, in the heat of struggle, distinctly enough between the lawful and the unlawful; however, it is much more uncertain that in temptation the magnitude of an offense is judged, when the will has already decided for the evil. If, moreover, in a moral discussion the supernatural may be referred to, it must be remarked that in our cases grace also— already partly rejected—would hardly exert a specially effective force. Therefore the probability of the milder opinion, of which there is mention, will be frequently of no interest in practise, because consciousness of it did not prevail in the act, whence with some certainty a conclusion may be drawn as to whether from the theoretical probability the practical certainty follows. Let me quote an analogism. In order to incur a penalty imposed by a certain law it is usually necessary (at least in the case of ecclesiastical penalties) that the offender know something of the penal law, yet a precise knowledge of the nature and measure of the penalty is not in the least requisite.

p. 276From all this follows, that, in this second class of cases, from the theoretical probability of the milder view can not always be concluded with certainty its validity in practise; Romualdus did not judge rightly, as the supposition of a merely slight obligation (sin) is not justified without special reason.

The following may be adduced in elucidation and support: Supposing a grave obligation (offense) is not considered certain, then, 1. The offense can not oblige to anything incurred by a positively grave fault, for example to the reception of the Sacrament of Penance before Holy Communion. 2.. There would, however, be the obligation of awakening perfect contrition before the reception of all Sacraments for which the state of grace is necessary, as here it is a question not of a positive precept, but of something in a certain respect required necessitate medii (above 1). 3. The same may well be held in respect to the state of the soul required for the worthy administration of the Sacraments. 4. Whether this latter result follows in every degree of (still actual) probability of the more severe view, we do not venture to decide for the present. Theoretically considered it appears really to be the case, as there where something in the nature of a means must necessarily be present, any just doubt should be removed. In practise there would be frequent cause for an uneasy conscience, especially in the instance last mentioned.

III. The question of the offense of a penitent with consideration of the perception and action of the will, is a pure question of fact, and must be decided according to fixed rules for ascertaining a fact, and for this reason has no direct connection with probabilism. But if after conscientious inquiry a doubt remained about the gravity of the offense then it would be a contradictio in terminis to decide merely for a slight sin. In regard to the practical consequences (compare LEHMKUHL, I, n. 50) there would apply our remarks ad. II. (1-4).

p. 277P. AMBROSE RUNGGALDIER, O.S.F.


Case LXVI: Do Christians Become Martyrs by Dying in the Voluntary Service of Plague-Stricken Patients?

p. 278This theological question occasionally gains new interest. St. ALPHONSUS gives the brief answer (I, VI, n. 100): “Concerning those who die from charity in the service of plague victims, the Roman Martyrology says on February 28: ‘Whom religious faith has been accustomed to venerate as martyrs.’ And twelve academies, thirteen cardinals, and more than three hundred authors, against Hurtado and others, hold that they are true martyrs.” Thus St. Alphonsus. The learned P. Gobat, S.J., died 1679, speaks in his work on Moral Theology (Tom. 1, Tract VI, Casus V) of the plague which in the year 1611 fearfully devastated the city and environs of Constance, and of the zeal with which the Jesuits upon this occasion devoted their services to the plague-stricken.

There he refers to a work, termed a “Golden Book,” in which, as he sets forth, is proved on many authoritative and reasonable grounds that all victims of Christian charity, Victimae Charitiatis, as he calls them, who perish in the voluntary spiritual or corporal care of the plague stricken, are Christian martyrs, if not in the strictest, yet in the real and true sense of the word, “martyrs, not indeed in the most rigorous sense, but nevertheless in the true and proper sense.” The Congregation of the Index had, so GOBAT informs us, permitted the publication of this work with the qualification: provided it were added that these matters had been argued by him only as probable. In connection with this opinion GOBAT then puts the question whether such martyrdom in the service of plague-stricken secures the privilege accorded to the bloody martyrdom according to a probable opinion—to which is opposed one likewise probable, the privilege, that it, similar to the Baptism with water of adults, effects justification cum sola attritione, without perfect contrition, “facere ex attrito contritum.”

p. 279After contemplating the question the author does not venture to answer it affirmatively. Practically this question is not of importance, as such a sacrifice for charity’s sake without an act of perfect contrition is hardly conceivable.

Of more recent theologians Dr. Oswald, in his treatise upon Baptism, says: “The violent death suffered for Christ’s sake, constitutes the idea of martyrdom; for, whatever some theologians may observe to the contrary, the death of a priest incurred by spiritual care of plague-stricken suffices not for the glorious title of a Christian martyr.”

Very wisely St. ALPHONSUS prefaces his answer to our question with the velut martyres of the Roman Martyrology, in order to adjudge on the one hand a very special merit to the heroic sacrifice of life in works of charity to the plague-stricken, without on the other hand granting them the full title of martyrdom. In this sense our question has also been answered by St. CHARLES BORROMEO, and his Christian contemporaries, during the plague then raging in Milan. J. P. Giussano, the saint’s biographer, contemporary, private secretary and faithful assistant, relates, in the fourth book of the saintly cardinal’s life, of priests who at that time cared for the spiritual needs of the plague-stricken: “Many of these priests fell victims to the plague, in particular some Jesuits and Barnabites, and ten Capuchins, all of whom may be compared to those holy priests and deacons, who, in the reign of the Emperor Valerian, in Rome, met death in caring for the plague-stricken, and concerning whom the Roman Martyrology, under date of February 28, speaks as follows: ‘At Rome, the commemoration of the holy Priests, Deacons, and very many others who, in the time of the Emperor Valerian, when a most savage plague was raging, most willingly met death while ministering to those suffering from the disease, whom the religious faith of the pious has been accustomed to venerate as martyrs.’ ”

P. JOHANN SCHWIENBACHER, C.SS.R.


Case LXVII: The Reconciliation of a Church Subjectively Prescribed, Although Objectively Not Necessary

p. 281A priest, while celebrating Mass, is made the target for an assassin’s bullet. The priest, although hit by the bullet, remains miraculously without injury beyond slight excoriation of the skin, while the assassin fires another bullet into his own brain and falls dead on the spot. The assassin and suicide was later identified and serious doubts were entertained as to his sanity. The question is, must the celebration of Holy Mass be suspended? Is the Church to. be considered profaned and in need of re-consecration?

Of the various causes of a Pollutio ecclesiae we need only consider here, 1. Sanguinis humani effusio, and 2. Homicidium. Marc (II, 1629): A copious outpouring is required, not of a few drops but of a notable amount of blood; and a wound inflicted in the church suffices, even if perhaps the blood is shed outside the church. As regards the priest, only his shirt and undershirt were stained with small blood spots, for this reason therefore no pollutio ecclesiae here took place. The ordinarily inevitable effect of the bullet was averted in a wonderful manner. 2. In reference to the homicidium-suicidium the action must be lethal, gravely sinful, and have had its completion in the Church (LEHMKUHL, II, No. 222). As madmen and lunatics are not allowed at liberty but are as a rule watched and confined, the perpetrator must be supposed of sound mind, and his deed as grievously sinful, till the contrary is proved. Therefore it is proper to suspend the Celebratio Missarum, and to have the church reconsecrated, although, objectively considered, it would not have been necessary if the perpetrator’s insanity had been established at the moment, instead of some time afterward. Under the circumstances it would have been unlawful to celebrate Mass without previous reconciliatio.

p. 282P. Joseph M. Thuille, O.S.B.


Case LXVIII: Children’s Confessions

p. 283If school children have been well prepared for their first confession by the catechist, and if a brief instruction preceding subsequent confessions is not neglected, the tender conscientiousness peculiar to childish years grows and is strengthened, and the children, as a rule, will be anxious to realize all their sins and to confess them. It happens indeed that children, a few moments after having received absolution, or just before Holy Communion, if this takes place the day after, come to the confessional again, to mention some sin or other they had forgotten.

Catechists sometimes try to come to the relief of a too great conscientiousness or anxiety in children, by giving them a printed form of examination of conscience, and advising them to mark in this form the sins of which their conscience accuses them. Other catechists, at least during instructions for first confession, dictate to the children a schedule following the Ten Commandments, the capital sins, etc., bidding the children to make use of it in their examination of conscience. Other catechists again advise candidates for first confession to write their sins on a piece of paper and read them off in the confessional. It becomes frequently the practise of children to confess their sins from such written notes. There are then confessors who take away these notes and require the child to confess from memory, others again take the notes, read them through hurriedly, put some questions and then proceed with exhortation and absolution.

What is to be said of these practises?

As regards printed examination of conscience, I must admit that their use by school children appears to me as not advisable. The forms of examination of conscience, at least those with which I have become acquainted, are too detailed, entering into minute details (in one such form for children I counted one hundred and fifty sins) and are thus calculated to burden the children’s memory, and, as they do not always sufficiently understand the details, lead them to confess sins which they have not committed. These printed forms sometimes cause children, who are inclined either to fear or to indolence, to memorize all the sins there enumerated; the former do it so as to be quite safe, the latter to save themselves the trouble of examining their conscience. A schedule for the examination of conscience should not be put in a prayerbook intended for the young, nor in a catechism; for children will underscore with pencil certain sins and read them off in each confession. It certainly is a lesser evil if the child in the examination of conscience, which the catechist goes through with the whole class, does not realize some committed sin, than if he, following the printed form, would trouble himself with a long list of possible sins and either get an aversion to confession, or fall into one of the faults above mentioned.

p. 284A printed examination of conscience leads some children to only mention in confession the sins found therein, and not others which they may really know to have committed, not making therefore a complete confession at all.

Even with proper use of the printed form, the catechist worries himself and the children with the enumeration of all possible kinds of sins, the attention is anxiously directed toward every possible failing, and over the solicitude for the material completeness of the confession the most essential part, perfect contrition and earnest resolution of amendment, are either entirely neglected or not properly considered.

Writing on a blackboard the chief classifications of sins is to be preferred to the use of printed examinations of conscience; those preparing for first confession should be made to take down for themselves these classifications, as a help in the examination of conscience to be made in private, and as an effectual incentive to methodical reflection.

p. 285; Under each classification the catechist will mention the different kinds of sins which fall under that head, and bid the children to reflect upon them now, and more so in their examination of conscience, and to commit to memory those transgressions of which they find themselves guilty. The treatment, in this manner, of the Second Commandment may here serve as an example:

“What is the Second Commandment? How is the name of God profaned? Use of the Holy Name irreverently, or in vain. Now reflect: Have I uttered the name of God irreverently? Have I cursed? How often? Have I taken God’s name in vain? How is the name of God desecrated? I will write down: Cursing, blaspheming. Reflect: Have I cursed? How often? Have I blasphemed against the good God? Have I spoken irreverently of God? Of the saints? In what further way is the name of God misused? I will write down: Swearing. Reflect: Have I taken an oath? Have I called God to witness a lie? Would you mention in Confession all the sins I have mentioned? Which only? Who must mention them all?

If the children are aided in this manner to examine their consciences, they will be enabled to comprehend the scope of the individual commandments, and accustom themselves to confess without notes. But even with an instruction of this kind, there will be many children who feel the need of writing down their sins, and of making their confession from written notes. What are we to think of this manner of confessing sins? Is it to be rejected entirely, to be forbidden?

p. 286This will hardly be maintained by any catechist or confessor. As regards those who make their first confession, nearly all catechists agree that they should not only be allowed to make notes, but should even be so advised. The children are thus impressed that the examination of conscience, and the confession of all sins committed is of great importance when receiving the Sacrament of Penance, and that this part should for this reason be done with great care and diligence.

The children will also be protected against anxiety, by the consciousness that they have told everything and not forgotten anything that appeared to them as necessary to be confessed. And this is not to be undervalued. Every catechist and confessor knows from experience that children can not well distinguish between forgetting and purposely concealing, and those who are disposed to be anxious, easily doubt the validity of their confession if they have forgotten to mention something which they had been prepared to tell.

This erroneous perception may even lead to sacrilegious Communions ex conscientiae erronea, if, namely, the child considers himself bound to repeat the confession but does not do so from shame or fear, or for lack of opportunity.

But even in subsequent confessions one should not forbid children to write their sins down and to confess them from notes. It may be true that such confession lessens the humiliation of the accusation; that it induces scruples; that the reading interferes with contrition; that the confession is deprived of that spontaneousness whereby it becomes a frank disclosure of the heart; that it leaves the soul cold.

But the experienced catechist and confessor will not consider these results as certain and general. On the contrary, the child confessing from notes is before and during confession more at ease, and can, with a good preparation by the catechist, direct his thoughts and feelings more freely and intensely to contrition and resolution. When children leave school they desist of their own accord from writing down their sins. The prohibition to confess from written notes may lead not only to anxiety, and to sacrilegious Communions ex conscientia erronea, but also to fickleness and frivolity at confession, for children may come to the conclusion that without notes it is not possible to make a thorough confession, and that for this reason it does not much matter whether they forget more or less sins. Children must be treated as children. Give the children encouragement, strive to inspire them with the confidence to confess either entirely without notes, or at most to make use only of general classifications; but do not prohibit the writing down of sins and their reading off at confession.

p. 287Many confessors are so opposed to children confessing from notes that they do not wait patiently till the child has read to the end. They either take the paper out of the child’s hand and read it hurriedly, or order the child to put the notes aside and confess from memory. Either of these ways shows want of patience; yet, without patience, and a great deal of patience, one is not well equipped to hear children’s confessions. Taking the notes from the child to read them over I can only approve in the case of the child speaking so low and indistinctly that he can not be understood. Taking away the notes and bidding the child to confess from memory is decidedly to be condemned, for it is equivalent to the command: Just mention whatever and how much you can remember; it is immaterial whether you confess all your sins or only a few! The child had relied on his notes, probably the fruit of great pains, he is deprived of this by his confessor who requires him to confess from memory. Confused at this unexpected obstacle to his plans, he is unable to confess fully from memory; his confession will seem to him incomplete and invalid, and he will probably approach Holy Communion with a trembling heart, if, from fear, shame, or lack of opportunity, he can not go to confession again. And if not worried, because prevented from making a thorough confession, he will think the thoroughness of the confession is not so essential as he imagined, since the confessor himself attached so little importance to it.

Experienced catechists and confessors hold therefore that be-ginners should be allowed to write their sins down, and should even be assisted in doing this; the tender and sacred fear will not be destroyed thereby but rather nourished. Nor should older children be forbidden by the catechist to write their sins, even per extensum, and it should be considered a step toward confession from memory if they do not take complete notes with them into the confessional; in time they will learn to confess without any notes at all.

Encouraging children to confess without notes finds its proper place in school, not in the confessional; there it is always ill advised and may either at the moment, or even for the future, result in evil consequences. Juventuti magna debetur reverentia (here consideration) QUINTILIAN very properly remarks, and these memorable words should not be lost sight of by confessors, in order that they may not render themselves culpable of the scandalum pusillorum. Children instructed by a worthy catechist have a sacred awe for the Sacraments of Penance and the Holy Eucharist; sad indeed it is if this precious treasure of the childish heart suffers by the application of a pet theory, or by lack of patience, on part of the confessor. The Holy Sacrament of Penance is so admirable a means of education that Protestant ministers have been known to deplore their lack of it. By frequent confession the child accustoms himself early to the proper conception of sin, guilt and atonement, which has so important an influence upon the moral life, and which the sensuality, vanity and frailty of the irreligious world would so gladly confound. It is proper to child nature that the conscientiousness of guilt weighs upon its tender conscience, and that after a sincere confession the child feels greatly relieved. Hardly anyone else can make so profound and lasting an impression upon the heart of a child, as a prudent, kindly confessor in the confessional. If the Sacrament of Penance is to bear its proper fruit the confessor should not let anything interfere that might destroy or lessen in any way the reverence and sacred awe which the children have for it. This is true in regard to all the five things necessary for the worthy reception of this Sacrament, but most particularly of the confession, because the children consider this, as a rule, as a very important, if not the most important part of the Sacrament, and because it is just this that puts to test the patience, charity, conscientiousness, and prudence of the confessor.

p. 289Canon Anthony Skocdopole, D.D.


Case LXIX: Is It Permissible to Grant Absolution to a Dying Heretic?

p. 290Januarius Bucceroni, S.J., Professor of Moral Theology at the Gregorian University in Rome, gives (in Analecta Eccl.) the solution of the following case. A young German, Titius, Protestant, of such good moral conduct that he may be said to live in heresy without fault of his own, was taken seriously ill while staying with his mother in Rome. The German Catholic priest Cajus, befriended with Titius, at once went to visit Titius, solicitous for his eternal welfare. During their chat Titius declared himself a sinner, and begged the priest to pray that God might forgive him. The priest wished to avail himself of this good opportunity to lead Titius formally into the Catholic Church, and to baptize him. He disclosed his intention first of all, privately, to the mother, who, however, opposed the idea very strongly, adding that no doubt could exist about the validity of the Baptism, and that she thereafter would allow the priest to speak to the sick man only about points of faith common to both religions; as a consequence she did not leave the patient’s side after that. As the patient’s condition grew worse, the priest saw no other alternative and addressed the patient in the following manner: “Do you believe everything that God has revealed through Christ? Do you sincerely repent of your sins? Do you, before God and before me, confess yourself, as you have already done, to be a sinner? Are you willing that, in so far as I can, I assist you to attain salvation?” The patient assenting to every question, Cajus directed him: “Put your trust in God; He will forgive you your sins.” Thereupon he gave him, secretly, absolution sub conditione. Titius died shortly after and was buried according to the Protestant rite.

p. 291The questions are:

I. Whether a material heretic, who has the use of reason, and is in danger of death, can be validly absolved without first having joined the Catholic Church?

II. Whether Cajus proceeded correctly? -

Resp. ad. I. It is true St. ALPHONSUS excludes dying heretics from absolution, when he says: “For heretics, even if in that case they give signs of repentance, are not to be absolved unless they expressly ask for absolution, because such persons can never prudently be presumed to give those signs with a view to confession, from which they shrink exceedingly” (1.6, n. 48). But this praesumtio is a praesumtio generalis, which not only must yield to the truth, but to a contrary praesumtio in casu particulari. One is justified to presume the contrary in the case of a merely material heretic, who lives in good faith and is ready to do everything that God requires for attaining salvation.

P. Gury (Casus, Vol. II, n. 488) distinguishes, for this reason, between material and formal heretics, and holds that to a material heretic, unconscious and in danger of death, may be granted absolution sub conditione. GENNARI (Consultat., p. 255) extends this also to formal heretics. But if absolution, under such circumstances, can be given to an unconscious person, it can be given also to a heretic who is yet conscious.

One can only be opposed to the granting of absolution in the belief that it would be invalid on account of the lack of the intentio and the actus poenitentis. But is the necessary intention indeed lacking? If for Baptism the intentio implicita suffices, then the intentio implicita can suffice also for the Sacrament of Penance. This intentio implicita is included in the sincere will to do everything that God has ordained for attaining salvation. As regards the actus poenitentis, for the validity of the Sacrament is sufficient a confessio generica; it will not be difficult to induce a dying heretic to confess himself in general as sinner and to confidently ask God’s forgiveness, but if this is done, then we have the confessio and contritio, requisite for the validity of absolution.

p. 292Nor does defectus fidei Catholicae offer a difficulty, for a haereticus materialis, one who is in good faith, may really be possessed of the fides supernaturalis, the faith necessary for justification. Should some one object, further, that the ordinatio actuum poenitentis is lacking, meaning the actus poenitentis (namely confessio, contritio) were not obtained in ordine ad accipiendam absolutionem, the reply is that an ordinatio implicita is present included in the will to do what God requires of us, and this ordinatio suffices.

Moreover, theologians teach, almost universally, that absolution sub conditione may be given to a dying haereticus materialis, bereft of consciousness. But why may it be given to such a one? Certainly not because it is presumed that God will instruct him by interior enlightenment of the necessity of the Sacrament of Penance, and that then this dying man, in ordine ad accipiendam absolutionem, will make the actus. Such supposition does not belong to the common order of things, but to the province of miracles. We can not argue, therefore, on any such presumption. The reason can, therefore, only be because theologians believe that the actus poenitentis may be presumed in the manner mentioned, i. e., in that general form which, absolutely speaking, suffices for the validity of the Sacrament.

Resp. ad. II. That Cajus acted rightly follows from the above. But as he appeared to have doubt also about the validity of the Baptism, he should have administered Baptism privately sub conditione. For this purpose it would have sufficed, for instance, to wet the patient’s forehead with a cloth and pronounce the forma. It was also quite correct for the priest to keep secret the granting of absolution and to allow the Protestant form of burial; he could not have prevented the latter.

p. 293We would like to state some principles that will apply in practical procedure,




	In the case of a dying non-Catholic already unconscious, absolution may be given sub conditione. This will apply, at all events if the person is a haereticus materialis. But as it is impossible for us to say with certainty that a particular case is bona or mala fide, we may therefore give the absolutio conditionatim to all unconscious, dying heretics, excepting only those, de quorum indispositione constat. Theologically the granting of absolution is justified by the fact that one accepts the anxia respiratio, ictus oculorum... as an outward sign of the inner disposition, and of the desiderium (implicitum) accipiendi absolutionem, or that one concludes that through the bona fides externe manifestata, there has shown itself outwardly the desiderium recipiendi necessaria salutis media; this desiderium is synonymous with the desiderium implicitum Sacramenti.






	In the case of a dying non-Catholic, still conscious, if prudence forbids urging him to join the Church, we should above all incite in him acts of faith, hope and charity, and of perfect contrition; we should induce him to declare himself a sinner before God, and to consent that the priest help him, as far as possible, to attain salvation. Then he may be given absolution sub conditione.



Is there a doubt as to whether the sick man has been baptized validly, then, in every case, the absolutio conditionata must be preceded by baptismus conditionatus as well.

Ign. Rieder, D.D.


Case LXX: Rite for Burying Children and Adults

p. 294In a certain parish there died recently, of a contagious disease, two boys belonging to a prominent family, one in his fifth, the other in his ninth year. One funeral was held for both, sub uno according to the ordo sepeliendi parvulos, in white. Later a debate arose over this, as it was maintained that the younger of the boys should have been interred according to the ordo sepeliendi parvulos, but the other according to the ordo sep. adultos. On the other hand, the pastor’s action was defended on the following special reasons:




	The older boy, though he attended school, had not yet received the Sacraments of Penance and Holy Eucharist. In that parish it was the universal custom to bury such children according to the ordo sep. parvulos.






	If the pastor had caused the bodies to be buried separately, and to be taken separately to the cemetery, he would have unnecessarily increased the parents’ grief.



To elucidate this case we will put the following questions:




	When is, according to ecclesiastical precept, the ordo sep. parvulos to be applied, and when the ordo sep. adultos?






	Is the fact that the Sacraments of Penance and the Eucharist have not been received, a reason for deviating from this precept?






	What should the pastor have properly done in this case?



Ad. 1. The ordo sep. parvulos is only applicable to baptized children who die before attaining the use of reason; in the case of all others the ordo sep. adultos is to be followed. This is evident from the Rit. Rom. and also from the wording of these two funeral rites.

The Rit. Rom. explains in the Rubrics on the ordo sep. parvulos how the word parvuli is to be understood. Therefore, when a baptized infant or child has died before the use of reason, etc. Parvuli,. therefore, are children who have not attained the use of reason, and adulti those who have attained the use of reason, whether they are grown up or not. In this sense these terms also occur in other ecclesiastical regulations, as, for instance, in the ordo baptismi par-vulorum-adultorum. The ordo sep. parvulos refers to all those dying before the years of discretion, the ordo sep. adultos to all those dying after attaining them.

This is undoubtedly evident also from the character of the funeral rites. The ordo sep. parvulos is of a joyful character, as is manifest in the selection of the psalms (Laudate pueri; Domini est terra; Laudate Dominum de coelis); the wording of the orations, which pray, not for the child, but for the survivors, that the latter may one day participate in the same happiness; the white color: the color of rejoicing. This rite is evidently befitting only for those that have preserved the grace of Baptism pure and undefiled; those that were incapable of the least actual sin, and who, therefore, were immediately admitted to the vision of God. And that is positively the case only of those children who die before attaining the use of reason.

The ordo sep. adultos, on the contrary, expresses sorrow at human sinfulness, fear of divine justice, and turns to God for mercy and grace to the departed. Hence the black garb, the Psalms Miserere, and De Profundis, and the corresponding sense of the orations. This funeral rite is, therefore, to be used not only for adults, but also for children who have reached the years of discretion, who, therefore, are capable of actual sin, and of whom one can not be quite certain that at their death they have nothing to atone for.

Ex communiter contingentibus it is accepted that man at the completion of his seventh year attains the use of reason. Hence it must be the general rule that all who have passed their seventh year must be buried according to the ordo sep. adultos. The custom of burying according to the ordo sep. parvulos children even after reaching the years of discretion, is in direct opposition to the ecclesiastical precepts, and to the purport of the prayers, and it does a great injustice to the children concerned, as it deprives them of the intercession which perhaps they greatly need. This custom therefore is an improper custom, and is to be abolished.

p. 296There must be no departure from this rule even if a child who has passed this age seems to have preserved his innocence; outward appearances are often deceiving, and the same argument might be urged for some grown persons (S.C. R., August 31, 1872). On the other hand there are younger children in whom wickedness exceeds their years. Such cases, in regard to the rite to be followed, are only to be considered if notorious. Perpetuo amentes over seven years of age are interred like children under seven years of age (DE HERDT, S. Lit. Praxis, I, III, n. 268).

Ad. 2. The choice of the burial rite depends, therefore, in first place and chiefly, upon the attainment or non-attainment of the use of reason. As in our case the older boy had reached the years of discretion, he should by all means have been buried according to the Ordo sep. adultos. The circumstance that outside of Baptism he had not received any Sacraments, is no excuse for the pastor’s procedure, but might imply an accusation against him, if, namely, his negligence was the cause of the boy dying without receiving the Sacraments. Every person able to distinguish between right and wrong, and therefore capable of committing sin, can and should, in danger of death, receive the last Sacraments, even if otherwise First Confession and Holy Communion are sometimes postponed until the ninth or tenth year. This is evident from divine and ecclesiastical precepts concerning the reception of the Sacraments; it would be superfluous to quote here authorities in this matter.* They all agree that a priest commits grievous sin if he does not administer the last Sacraments, in danger of death, to children, who have attained the use of reason, on the excuse that they had never previously received the Sacraments of Penance or of the Eucharist, or because they have not been fully instructed.

* Note, see p. 173.

p. 297Hence to say: He who has not received the Sacraments of Penance and of the Eucharist is to be buried according to the ordo sep. parvulos is not correct, but, He who is not capable of receiving the Sacraments. He who is capable of receiving the Sacraments must be interred according to the ordo sep. adultos. As this capability is contingent upon the use of reason we may amplify the rule given above and say: All those who have attained the use of reason, and have, or might have, received the last Sacraments, are to be buried according to the ordo sep. adultos.

Ad. 3. (a) The pastor after proper preparation should have given the last Sacraments and general absolution to the older boy. A complete instruction for Confession and Communion is not necessary under the circumstances, only the knowledge of the truths which necessitate medii must be believed explicitly. Hereupon he should have helped the boy to examine his conscience, as far as possible, and should have been especially solicitous for a good disposition by exciting acts of contrition, faith, hope and charity. This suffices for a valid and worthy reception of sacramental absolution and therefore for the reception of Extreme Unction. Whenever these two Sacraments are administered, general absolution should also be given. Furthermore if the child can distinguish the Holy Eucharist from ordinary material food, and there is no irreverence to be feared, he may also receive the Holy Viaticum, (b) The older boy should have been buried according to the ordo sep. adultos, the younger one according to the ordo sep. parvulos. Therefore the blessings at the house, in the church and at the cemetery should have taken place successively. No one could expect, however, that each body should be taken separately from the house to the church and thence to the cemetery, for that would have increased needlessly the parents’ grief. A separate rite was therefore not possible in this particular part of the burial rite, it had to be performed according to one ritual and that should have been the ordo sep. adultos. This is the more important and necessary one, and it would have been more in accord with the sentiments of the parents and all those present.

p. 298Lambert Studeny, D.D.


Case LXXI: Two Cases of Restitution

p. 299I. Cajus, a wealthy man, has three sons, one of whom, Titus, is leading a dissolute life, and has incurred debts to money lenders. Unable to pay them, he leaves the country. The creditors expect to be indemnified, upon the death of Cajus, from the share in the paternal fortune which must fall to Titus. But Cajus is determined to prevent that any part of his property should fall into the hands of these money lenders, and sells his entire property to the two other sons. He sends Titus his legal share in cash, which the latter soon squanders, so that there now remains no prospect for the money lenders of ever getting their money. 1. What obligations have Titus and Cajus? 2. Was Cajus right in acting thus, with the intention of doing the money lenders out of their due?

Answer.—1. Titus is evidently obliged to make restitution. He who incurs debts must pay them. There is only one chance of escape: if, namely, Titus is a minor, and if a positive law exists for the bonum commune—as is contained, for instance, in the jus Romanum—which prohibits to claim from minors the payment of debts incurred in an extravagant manner. In such case Titus may refuse payment, if he has committed no fraud. But if such law does not exist, or if Titus is not a minor, there remains for him the obligation to make restitution. Of course he who has nothing can not make restitution, and thus Titus would be released. Must the father in this matter assume responsibility for the son? In his capacity as father certainly not. Yet Cajus appears to be the cause for the loss to the money lenders, because in order that his property should not fall into their hands he sold it to his other sons. To this no objection can be made. This sale does not render it impossible for Titus to pay his debts. On the contrary Titus now receives his lawful share and may pay if he so wishes. The father foresaw of course that Titus would not pay, and he suffered the loss to fall upon the money lenders. In this way one may, under certain circumstances, sin against charity, but against justice only if he is vi muneris to prevent damage to a third party. Who, however, can assert that Cajus was bound vi muneris to prevent a loss to the money lenders? Cajus has, therefore, committed no wrong toward the money lenders and need not make restitution.

p. 300Answer.—2. This question demands a new presumption. Cajus intended not only to save his property but to do the money lenders out of their due. He sells his property therefore to his two sons, and pays Titus his share out of the price received. The latter, of course, squanders this money. The father calculated correctly and the lenders lose their money. Did the father thus wrong these people? At first glance the answer seems to depend upon whether an intention can make unjust an act of itself just, and whether there is incurred responsibility for the consequences. Yet this is only so apparently. For the question about the influence of the intention upon a just act presupposes, and must presuppose, that this act is causa damni; it must be ascertained whether through the intention the causa iusta became a causa iniusta. This necessary presumption is lacking in our case; for Cajus through paying Titus his share, even with the purpose of doing the money lenders out of their due, is not the causa, but only the occasio damni, consequently free from the duty of restitution. Thus the theory; but in actual life the circumstances are often deciding. It is hardly conceivable that Cajus, determined to outwit the money lenders, did not also in one or another way, through his counsel, influence his son’s unjust conduct. If this is the case—from the statement of the casus this is not evident— then Cajus must assume the consequences of his consilium iniustum, and make restitution; of course only in second place.

p. 301II. Frank lends to Anthony, who is financially embarrassed, the sum of one thousand dollars without note of hand or security. Subsequently Anthony gives his daughter in marriage to Caius, making over to him in the marriage contract everything he possesses, and saying nothing of the one thousand dollars which he owes to Frank. After the death of Frank his heirs demand of Caius, who is in good circumstances, the payment of the thousand dollars, because Anthony had transferred his entire property to him. Caius, however, knowing nothing of this debt, affirms in court, upon oath, that he did not make this loan, whereupon the court decides against the heirs of Frank. 1. Must Caius make restitution for the debt? 2. Must Caius pay the costs of the suit?

Answer.—1. We presume that Anthony at the time he made the settlement possessed nothing outside of his real estate; we suppose further that he not now possesses anything, that he is not even in a position to earn anything and thus pay the debt.

Under these suppositions we say: Caius must give up the thousand dollars. But why? To establish this obligation there are several ways of arguing; we prefer the following: Anthony borrowed money of Frank. A debtor does wrong if he does not pay his debts, and also if he voluntarily places himself in a position that makes it impossible for him to pay the debt. Anthony did the latter by transferring to his son-in-law everything that he possessed. Hence Anthony must make good this wrong, as far as possible. There remains nothing for him to do but to reclaim from Caius that portion of his property needed to cover his liability, presuming that he can reclaim it. This he has the right to do, for the donation was in that part unlawful. The part, namely, which Anthony needs to pay his debts, he could not lawfully give away, particularly not if he wished in this way to defraud Frank, or his heirs, of their due. So are unlawful, according to all moralists, donations made by a merchant. after declaring bankruptcy. The profane law expresses itself in the same sense, and tolerates no donation where the money is needed to pay debts. The donation therefore in that part was invalid, consequently Anthony is obliged to lay the matter before his son-in-law, and demand the return of the one thousand dollars. In regard to this obligation of Anthony, it is Caius’ duty that he believe his father-in-law, for he has no reason to doubt; and furthermore that he pay over the demanded amount, for that which Anthony could not lawfully give, Caius can not lawfully retain.

p. 302If it be too difficult for Caius to pay the sum all at once, he is to be allowed to pay the debt in partial payments. We must concede, even, that if Caius or rather his wife, for the time required by law, should have regarded the entire donation bona fide as her property, nothing seems to stand in the way of declaring lawfully that the claim is outlawed and that Caius may retain the one thousand dollars.

Answer.—2. Caius has never heard from a credible source, i. e., from his father-in-law, anything concerning the entire affair. He was not bound to credit the statement of the heirs and could rightly let suit be brought. Caius in conscience is therefore not answerable for the costs of the legal proceedings. Let us, however, suppose that Caius in the course of the suit, before taking oath, had been positively enlightened concerning the point at issue. He could then not have taken the oath, and was bound to pay over the one thousand dollars. If he did not do this, then he would also have to pay the costs for the continuation of the suit.

Franz Hilgers.


Case LXXII: Members of Religious Orders and Personal Property

p. 303The following case is presented for solution: Cornelius, now a secular priest, but formerly belonging to an order, sic confitetur: While still in the order I was called one day to the deathbed of a woman whose regular confessor I had been. Upon having confessed she presented to me, as a token of gratitude for my long years of endeavor with her, a bank book for six thousand dollars. Even then I had the intention of leaving eventually the order and so I asked her whether I might keep the money for my own use for the event of my leaving the order. She answered: I do not give this + money to the order, but to you personally; do with it as you will, keep it for the time when you will have left the order. Accordingly I kept the bank book, without the knowledge of my superiors. Three years after that I left the order, and drew the six thousand dollars, together with interest. Since, however, I belonged to a rigid order with solemn profession, and had taken the vow of poverty, I feel worried and beg you, as my confessor, to advise me whether I may keep the money. To decide this case we must answer the following questions:




	May a religious, in anticipation of the fact that he will positively obtain permission to leave the order, put away some means (as in our case) for his future use?






	If this were not lawful in general, would our case perhaps form an exception, the benefactress having expressly declared that she presented the bank book to Cornelius, and not to the order?






	If his (Cornelius’) action was sinful, was it an offense against poverty, or also against justice?






	Has the sin against justice ceased through the dispensation from the vows, and may Cornelius now keep the money in good conscience?



p. 304


	What is to be done in case of death of this ex-religious? Must the money revert to the relatives, or heirs, of the benefactress, or to the order, or may Cornelius dispose of it as he pleases?



I reply to the questions as follows:

Ad. 1. No; a religious, before his dismissal, must certainly not possess himself of anything to make use of it after his dismissal; for he is hic et nunc still fully bound by the vows of holy poverty.

Ad, 2. As the benefactress expressly agreed that the presentation take place only pro tunc, not at once, it appears to me that the religious may have meanwhile considered himself as depositarius; this of itself is not against poverty, but may certainly be against the rules of the order; whether venialiter or graviter, depends upon rules and circumstances.

‘Ad, 3. As the order had obtained no right to the amount, and the benefactress having renounced her title to it, Cornelius does not violate justice, nor poverty per se (except perhaps secundum desiderium et actum internum; if he per fas et nefas, without a reason valid before God, seeks release from his vows); he may have violated the rules of the order, or also the obedience, perhaps grievously. In this answer, denying the violation of poverty, I am presuming that Cornelius really had reason and prospect to be released from the vow of poverty. Compare, however, my answer Ad. 5.

Ad. 4. This answer is given in the preceding argument.

Ad. 5. The money is not to be given to the heirs of the benefactress, as she has invalidated her and their right to it by voluntary cession. Nor is it to be given to the order, as, according to the will of the benefactress, it has no claim to it. Still it does not follow that Cornelius can freely dispose of it. In secularizing a professed of solemn vows there remains generally intact the substance of the vows; the secularized is and remains disqualified from possessing property, he may have, and acquire, property ad usum suum, quantum eis ad sustentationem indiget; whatever is over and above that he must in his lifetime, or mortis causa, give up to the purposes mentioned in the Indult of Secularization. If a certain work is mentioned to which the legacy of the secularized religious should revert, then all his property must be so disposed of; if, however, the Indult of Secularization gives the right of free disposal, ad pias causas, then the secularized religious in regard to this money may freely choose among the piae causae.

p. 305Aug. Lehmkuhl, S.J.


Case LXXIII: Repetition of Extreme Unction During the Same Illness

p. 306A Catholic, for a long time estranged from his religion, who has hated the priests and used blasphemous language, suffered a stroke of apoplexy. He remained unconscious for an entire day. In this extremity it was thought best to give him absolution and Extreme Unction. Later the patient returned to consciousness, without being able to speak. He violently protested against the exhortations of the priest and of the good sister in attendance, once or twice he even attempted to spit upon the crucifix held before him. Meantime many prayers were being offered for him in the hospital where he had been taken. Suddenly he gave unmistakable signs of conversion; he kissed the crucifix with devotion, and listened willingly to the priest’s words; he repeatedly tried to make the sign of the Cross, and endeavored to utter the Holy Name, as well as other invocations, The chaplain rejoiced at this sudden change of mind and administered Extreme Unction once more. For this, however, he was later severely censured by a confrater, who pointed out that Extreme Unction must not be repeated in the same illness. Who was right?

The chaplain referred, in proof of his correctness, to the lack, on the part of the recipient, of the intention requisite for the validity of a Sacrament. As this intention on part of the subject was, in fact, not present at the first administration, the repetition of Extreme Unction after the patient’s conversion was perfectly justified. The action of this unfortunate man before his conversion proved his aversion for any religious act, and consequently the absence of the intention requisite for the validity of the Sacrament.

p. 307The reasons which the confrater cited against this view are not valid, as their closer examination will show.




	Extreme Unction may only be administered once in the same illness. In this connection it may be said that in our case it was really only given once, as the first administration proved to be invalid.






	But this unfortunate patient was already sacro oleo unctus, and all prayers prescribed by the Church had been said over him. The invalidity of this objection is obvious. Some one may be aqua ablutus, or chrismate unctus, and yet the particular Baptism, or Confirmation, may be invalid, and he is neither baptized nor confirmed, if in administering the Sacrament an essential defect occurred. Lack of intention, on part of the administrator or recipient, is such a defect in the essence of the Sacrament.






	But Extreme Unction is often administered to an unconscious person who has led an unchristian life, has not received the Sacraments for a long time, nor manifested a desire now, and yet no solicitude is had for the validity of the Sacrament in such cases. From this it may be inferred only that in many cases the administration of this Sacrament is invalid. Following the principle in extremis extrema sunt tentanda the Church goes as far as possible in granting Extreme Unction, which for so many poor souls may be their only salvation. For the recipient of the Sacrament the intentio habitualis is requisite, in the case of unconscious persons the Church contents herself with the intentio interpretativa; i. e., the Church explains: if this patient hic et nunc could express his intention, he would desire the Sacrament, or: if he were conscious he would request Extreme Unction. If it is proved that this presumption was an erroneous one, the administration must be regarded as invalid. In our case we have in the patient’s behavior sufficient proof that the presumption this unconscious patient would, if in his senses, wish to receive the Sacraments, was erroneous. His demeanor denoted sufficiently that he was averse to receiving the Sacraments. On the part of this subject, therefore, all intention was lacking; it was administered to him against his will, against his intention.



p. 308


	But let us suppose the case—which often enough happens in deathbed conversions—that a person estranged from religion has received Extreme Unction in the state of unconsciousness; subsequently he comes to and gives evidence of a religious disposition, then in continued danger of death Extreme Unction is not again administered; and why not? Because in such a case the intentio interpretativa, upon the presumption of which the Sacrament was given him, was lawful and the contrary not in evidence. If, however, the contrary is proved, as in our case, if it is ascertained that the good will presumed and the intentio interpretativa was not present, then the matter is quite different, and another administration of Extreme Unction, even in the same illness, is certainly in order if the refractory patient afterward shows his willingness.






	But does not theology teach of a sacramentum informe, that it may become sacramentum formatum and that the sacramental grace may be imparted later to a hic et nunc ill-disposed recipient, as soon as the indispositio is lifted and the obex gratiae removed? A Sacramentum informe can, it is true, become in such manner a sacramentum formatum, the validity of the same supposed. Sacraments invalidly administered can not be made valid. To administer a Sacrament to a subject who has no intention, does not mean merely to give it to an unworthy person, but it is giving it to a person incapable of receiving it.



p. 309As the case stands we can not perceive how the chaplain was liable to censure; the reasons advanced by his confrater against the second administration of Extreme Unction are not valid. John Ackerl, D.D.


Case LXXIV: The Impediment of Clandestinity

p. 310The following somewhat complicated marriage case was laid by an episcopal curia before the Sacred Officium for decision.

The answer given by the Congregatio S. Officii, Seu Inquisitionis, differs somewhat from the opinions of the consulted theologians, and is, one might say, astonishingly simple. We give the case according to the Analecta ecclesiastica.

Caius, a Catholic of the diocese of N., contracted, thirteen years ago and in the town of A., where the Tridentinum has been promulgated, a marriage with Titia before a non-Catholic minister, and had with her several children. Tortured by remorse, he wished to re-validate this marriage, but a great obstacle stands in the way. Titia had, twenty-five years ago, been married to a Lutheran, Sempronius, which marriage, however, had been dissolved in court fourteen years ago. Titia and Sempronius, both non-Catholics, lived at that time in the town B., where the Concilium Tridentinum had been published at a time when a separate Protestant community already existed, and they arranged in this town everything necessary for marriage; the ceremony, however, did not take place in B., but in the town of C., before the, for this act, delegated non-Catholic minister; immediately after the wedding they returned to B. and there lived peacefully, becoming the parents of two children. Their happiness was destroyed by the husband’s faithlessness, and the court granted divorce on this ground. It is to be noted that in the town B., where the consensus was given, the Tridentinum had been published at a time when no Protestant community existed there. Caius now asks that the marriage between Titia and Sempronius be declared invalid on the impediment of clandestinity, thus making it possible for him to contract marriage with Titia.

p. 311As we see it is a matter here of two marriages. The marriage between Caius and Titia is without doubt invalid, because of clandestinity, and for this reason Caius wishes re-validation. To this re-validation is opposed the first marriage between Titia and Sempronius, which, presuming that it was valid, could not be dissolved by the court. The question, therefore, is: Was the marriage between Titia and Sempronius valid or not?

In the episcopal curia opinions were divided. The majority of counselors held the marriage to be invalid on account of the obstacle of clandestinity; it had been contracted in a place where the Decretum Tametsi was in force, but before a non-Catholic minister, Furthermore, they claimed that: in this case the decree of the Sacred Officium, of June 5, 1889, finds application, according to which a marriage contracted clandestinely in a locality where the Tridentinum exists in force, can, setting aside other prescribed formalities, be pronounced invalid by the ordinary, without a second decision being necessary.

Other diocesan counselors held for various reasons that the marriage in question was valid.

The Theologus capitularis gave his votum as follows: 1. The first question is, was the marriage between Sempronius and Titia valid, or not? 2. If undoubtedly invalid, then of course the decretum S. Officii, of June 5, 1889, finds application and episcopal curia can definitely pronounce the invalidity. 3. I hold, in opposition to others, that for a certainty the marriage in the town C. was contracted invalidly, because in that place the Decretum Tametsi was published, and one must maintain the principle: Locus regit actum. 4. Because, however, without observing the Tridentine form they could in B. have contracted the marriage validly, the question is whether they have not really contracted the marriage upon their return there according to the law: mutual marital consent manifested in the present constitutes marriage. The Jus Decretalium, which is based upon the natural law, still exists in force in all places where the Tridentinum has not been published. This consensus is not dependent upon a verbal declaration, and GASPARRI therefore writes: “What signs or acts sufficiently express consent cannot be indicated by a general rule. We have elsewhere declared that carnal intercourse, had in certain circumstances, sufficiently expresses marital consent” (Tract. Can. de Matr., n. 831).

p. 312From undoubted facts the marriage between Sempronius and Titia appears valid. We reason thus: the two gave their consent before the non-Catholic minister in the town C., where the Tridentinum existed. This consent was of course invalid, and for this reason the marriage contracted in that place was likewise invalid, but solely on account of clandestinity, not on account of lack of consensus. Then they returned to their home in the town B., where they were free from the Tridentine law. The consensus still continued, because on their return they considered themselves married, lived a long time in peace and reared children, certainly not affectu fornicario, which would have to be proved, but animo maritali. Of course not intercourse but consent makes marriage. It is probable that they gave this consent, by word or sign, upon their return, but it is certain that this consent found sufficient expression at the moment when, with marital intention, they had carnal intercourse for the first time in the town B.. The interior marriage consent was present, because they believed themselves wedded, the exterior sign of the consensus was added through the copula; therefore a valid clandestine marriage was contracted. To this argument can not be opposed the decree Consensus mutuus of Leo XIII, February 15, 1892. Through this decree only the previously existing praesumptio iuris et de iure is removed, namely, the praesumptio: valid betrothals pass into a valid marriage through subsequent carnal intercourse had with marital intention.

p. 313The Pope by this decree did not in the least wish to abolish clandestine marriages in territories where the Tridentinum does not exist; nor did he desire to deprive in these territories couples of the possibility of having intercourse with marital intention and contracting marriage, In individual cases, therefore, it is to be ascertained whether the betrothed had intercourse with marital consent or not. In our case a moral certainty is present that Sempronius and Titia upon returning to B. had intercourse with marital intention. Hence all conditions are present for a valid marriage; the intrinsic consensus, which certainly continued, expressed exteriorly by the copula; likewise the lack of any obstacle. Therefore they contracted a valid marriage; at the very least it is not evident that the marriage was an invalid one.

The Defensor Matrimonii held as follows: Sempronius and Titia had their domicile at B., where the Conc. Tridentinum was promulgated, but at a time when at that place there was a separate Protestant community. Although REIFFENSTUEL is of the opinion that in such localities the Tridentine law binds Protestants, this opinion is now abandoned, and the Congregation of the Council has repeatedly recognized such marriages as valid. Sempronius and Titia, therefore, might have contracted the marriage in B. without observing the Tridentine form. As a matter of fact the wedding took place at C., where a Protestant community had existed for only about sixty years; they returned to B. and lived peacefully for several years. For validity, as also for invalidity, there seem to be weighty grounds.

p. 314A. Reasons for the validity:




	Many authors have regarded all Protestant marriages as valid, even though the Tridentine form has not been observed (Compare AICHNER, J. Eccl. (edit. 7), p. 664; and BENEDICT XIV, de Synodo dioec., I, VI, c. 6, n. 4).






	At any rate Sempronius and Titia could in B. without observing the Tridentine form validly contract the marriage by mutual marital consent expressed; this could take place also through intercourse had with marital intention. The Defensor Matrimonii alludes here to the argument which the Theologus capitularis emphasizes.






	The Tridentine law is personal and local; insofar as it is personal Sempronius and Titia were unhampered! inasmuch as it is local, there occur exceptions, as a pastor may marry his parishioners in a locality where they have not their domicile. It appears then that Sempronius and Titia could contract their marriage in C.






	There is the principle: No one can be obliged to the impossible. It was impossible for both to go to a Catholic priest. Of course this impossibilitas must exist for the community, not merely for the individual. For it is a matter of a lex irritans, which considers the inconvenience of the community, but not of an individual.



B. Reasons for the invalidity:




	The marriage in C. was evidently invalid, because the Tridentinum existed there as a law, binding also for Protestants. The Tridentine law is local and personal; now if Sempronius and Titia could contract the marriage in B. without observing the Tridentine form, they could not do so in C, because the place governs the act. This law admits of no exception because it is a lex irritans.






	It can not be urged that the marriage was valid because consummated in B. The consent from the very beginning was invalid and would not become valid by mere carnal intercourse. Both believed they had been married, and in B. did not renew the consent, neither expressly nor through the consummation of their marriage. At any rate, the Defensor concludes, the solution is not evident, and hence’ the case should be laid before the Apostolic See.



The answer of the Congregatio S. Officii, Seu Inquisitionis, was as follows:

Most Illustrious and Most Reverend Lord!

By letters dated April 27 of this year, Your Excellency proposed the following doubts:




	Whether the marriage entered into by Titia with Sempronius before a non-Catholic minister in the town C., prepared for and continued in the town B., is established as valid, or can be declared invalid by an ecclesiastical judge on the ground of clandestinity?






	Whether the Catholic Caius, after such a declaration has first been made, can contract a legitimate marriage, with all requirements observed, in the face of the Church with the same non-Catholic Titia, by whom he has already begotten two children?



The matter was referred to the Most Eminent Lord Cardinals, Inquisitors General together with me, who in a General Congregation held on Wednesday, July 29, decreed that the answer should be:

To 1. The marriage in the case, all things considered, is null; provided it be established by an oath to be taken by the woman that consent (the parties knowing the nullity of the prior consent) was not renewed in a place where the Tridentine decree is not in force.

To 2. Once it has been established, as above, that the woman is free with respect to her marriage to the Catholic Caius, let the Most Reverend Lord Bishop first take care that the woman herself be converted; otherwise let him petition His Holiness for a dispensation from the impediment of mixed religion, after the cautions have been given in the Curia and after the Catholic man has first been absolved from censures because of the marriage attempted before a heretical minister.

p. 316This resolution of their Eminences having been approved by Our Most Holy Lord on the following Friday, the 31st of the said month, I transmit to Your Excellency the corresponding rescript enclosed herein, and meanwhile I pray the Lord for every blessing upon you.

Of Your Excellency as a brother

Rome, August 16, 1896. L. M. Card. Parocchi.

In the letter referred to was contained the faculty of dispensing from the impediment of mixed religion and of absolving Caius from censures.

We would add the following remarks:




	As is clear from the decision, the Congregatio S. Off. regarded the marriage contracted in C. as invalid. A new proof that in localities where the Tridentinum was proclaimed at a time when no Protestant community there existed, the Protestants were bound by the lex Tridentina. Even the objection that Sempronius and Titia could not possibly go to a Catholic priest is not taken into consideration, because it is a question of lex irritans, which admits of no exception per epikiam. Note also: the marriage in C. was invalid although the couple came from B., where the Tridentinum did not exist for them. Therefore LEHMKUHL (Theol. Moral, II, n. 780 nota) is quite correct when he objects to CARRIERE’s opinion, who maintains: “the marriage of those who reside in a place where the Tridentine law is not in force, but while traveling contract in a place where it is in force, is more probably valid.”






	Not even by the consummation of the marriage in B. per copulam was the same rendered valid “For consent, not intercourse, makes marriage.”  This consensus was from the very beginning invalid and that which does not subsist in law is not made firm by the passage of time. They consummated the marriage in the false presumption that they had been married, not to contract the marriage. This defeats the clever interpretation of the Theologus capitularis.






	The two might have contracted a clandestine marriage in the town B.; for the Theologus capitularis was correct in maintaining that through the decree Consensus mutuus only the matrimonium praesumtum is abrogated, but not the matrimonium clandestinum, for localities where the Tridentinum does not exist. For this reason the Congregatio requires from Titia the oath that she never expressly renewed the consent in B., knowing that the consent given in C. had been invalid.



The decision of the S. Congregatio elucidates various mooted points and is a guide for the decision of similar cases.

Ign. Rieder, D.D.
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Case I: Some Points Regarding the New Marriage Legislation

p. 7


Applied correction from Woywod’s opening insert: Case I, No. 3, page 12.—The New Code in Canon 2319 declares that those who contract marriage before a non-Catholic minister incur the excommunication reserved to the bishop. Before the New Code the parties did not only incur excommunication on account of the law of the III Baltimore Council but also on account of the law of the Bull "Apostolicae Sedis" which excommunication was specially reserved to the Holy See.



Rev. and Dear Sir.—Will you kindly give me some information on a few points concerning the new marriage legislation, Ne temere, August 2, 1907.




	I have heard it maintained that in the Archdiocese of New York any pastor or his assistants may marry validly any place within the limits of the diocese, although they marry licitly only within the limits of their own parish. Do you know if this is the case?






	Is it not sufficient for vera sponsalia, under the new legislation, that the written document or betrothal be signed by both parties in the presence of the ordinary or the parish priest, though the parties to the contract do not sign in the presence of one another? This is all that is required for other contracts in writing, and it would seem to be sufficient for a betrothal.






	Do Catholics who, under the new marriage legislation, contract or attempt to contract marriage before a non-Catholic minister of religion, incur excommunication as formerly? The reason I ask is that since the excommunication was intended to deter Catholics from approaching a non-Catholic minister of worship, and that now a greater penalty being provided to deter them from such a ceremony, namely the invalidity of such unions, it seems to me that the lesser penalty, i. e., the excommunication, serving little or no purpose at present, would become inoperative. For if the nullity of their marriage, when contracted before a non-Catholic minister of the Gospel, will not deter Catholics from such a ceremony, certainly dread of the excommunication incurred by such conduct will have no influence with them.



p. 8Answer.—1. It is evidently incorrect to say that a priest, having faculties in the diocese where he resides, may marry validly any place within the limits of the diocese to which he belongs. The text of the decree Ne temere, of the Congregation of the Council, August 2, 1907, states explicitly that “the parish priest and the ordinary of the place assist VALIDLY at a marriage only within the limits of their territory; within which they assist validly at marriages not only of their own subjects but also of those not subject to them” (“Ne temere,” IV, 11).

Now while the territory of the ordinary is the whole diocese, and he assists validly at the marriages within the limits of the diocese, the territory of the pastor is his parish, and therefore only within the limits of his parish does he assist validly at marriages. As regards the Archdiocese of New York, and the same will hold good for the other dioceses of the United States, it is expressly stated in the letter of the Archbishop, March 2, 1908, to all the priests of the archdiocese, on this matter that “as far as this diocese is affected in the matter of validity, every priest of this diocese, having faculties, can validly assist at marriages, within the limits of his own parish, and can marry validly, within the limits of his own parish, not only his own parishioners, but also people from other parishes and other dioceses, provided there be no diriment impediment. A marriage performed by a priest (without being duly delegated) outside the limits of his own parish is null and void” (cf. Letter of Archbp. Farley, March 2, 1908, p. 6). As far as it has been possible to consult the pastoral letters of the other Bishops of the United States on this new legislation, they all lay down the same rules for the guidance of their clergy, namely, that within the limits of their respective parishes, the pastors assist validly at all marriages, but outside the limits of their parishes they can not assist VALIDLY, unless delegated by the ordinary or by the parish priest of the district where the marriage takes place. Whatever may be said concerning the intention of the ordinaries of dioceses to extend the jurisdiction of parish priests in the matter of marriages to the whole diocese, it is evident from the printed letter of the Archbishop of New York that such is not his intention. In any case it would require very exceptional circumstances to justify a Bishop in extending the jurisdiction of his priests in the matter of marriages to the whole diocese, since it is the intention of the Congregation of the Council, by whose authority the new legislation was enacted, to limit the parish priest’s jurisdiction over marriage to the limits of his own parish. This appears from a casual perusal of the text of the decree Ne temere itself, or of the commentaries on it issued by the canonists here and abroad.

p. 9


	As regards the manner of signing the written sponsalia, the Congregation of the Council has recently issued instructions that the written agreement must be signed by both parties to it and by the parish priest, or the ordinary of the diocese, or in the absence of the parish priest or of the ordinary, then by two witnesses, in the presence of all the parties required by the new law to sign it. It is not necessary that the document be drawn up in the presence of the parties signing it, but it is necessary for its validity that it be signed by the contracting parties in the presence of one another and of the parish priest or the ordinary of the diocese, who shall also sign it, then and there, in the presence of the contracting parties. It would not suffice, for instance, if the man signed it in the presence of his parish priest, and then sent it to the woman to be signed by her, together with the parish priest, in the presence of one another. The written document must be signed by both parties to it in the presence of one another and in the presence of the parish priest, who shall then sign it in the presence of the two contracting parties. It is of paramount importance that these formalities be observed, otherwise the document will be null and void. It is also required by the new legislation that the document contain the date on which it was signed, that is to say the day, the month and the year. If such date is omitted, the omission will invalidate the sponsalia, As all this is positive legislation, one may not conclude that because certain formalities are not required for contracts in general, therefore they are not required for the validity of a very special contract like sponsalia. In this respect sponsalia or the written agreement to marry resembles a last will and testament, in the way it must be signed, in order to be valid.



p. 10The law in most of the States requires that a last will and testament, in order to be valid, must be signed by the testator in the presence of two witnesses, who shall then sign it also, in the presence of one another and of the testator. It must also bear the date of the day, month and year. If these formalities are not observed, the testament will not stand in court. The same is true of the written betrothal or sponsalia. Every one required by the new law to sign the sponsalia must sign in the presence of every one else so signing.

p. 11The purpose of the law is to prevent fraud and deception as well as misunderstandings and legal complications.




	Do Catholics still incur excommunication who are married by a non-Catholic minister of religion?



Yes, Catholics so marrying incur excommunication. The excommunication attaching to such marriages has not been removed by the new legislation. In this connection it may be well to recall that the excommunication incurred by Catholics in the United States who marry before a Protestant minister, is a twofold one, papal and episcopal. The papal excommunication is contained in the Bull of Pius IX (Apostolicae Sedis), and runs as follows:

“All apostates from the Christian faith and all and each heretics, by whatever name they are designated and of whatever sect they may be, and those who believe them, and their receivers, supporters, and in general any of their defenders.”

The Holy Office has repeatedly affirmed that those who contract or attempt to contract marriage before a non-Catholic minister of religion incur this excommunication (S. Officium, August 28, 1888; May 11, 1892). It is pretty well understood that the reason why Catholics, marrying before a Protestant minister, incur this excommunication, is that by so doing they profess themselves, in foro externo, believers in heresy. For by consenting to receive the Sacraments from an heretical minister of the Gospel according to an heretical rite, they implicitly profess their belief in heresy and are therefore excommunicated. Now this papal excommunication is still in full force, notwithstanding the new marriage laws, and is incurred the same as formerly. As ignorance of its existence exempts from incurring it, and moreover, since faculties to dispense from it are granted to all confessors in this country, it need not cause embarrassment.

p. 12The other excommunication, incurred by Catholics marrying before a non-Catholic minister of religion, is episcopal, provided by the Bishops of the third plenary Council of Baltimore. Neither has this excommunication been revoked by the new marriage legislation. Nor does ignorance of its existence excuse from incurring it. The power to remove this latter excommunication is reserved to the Bishops or ordinaries and must be received from them by the confessor wishing to absolve from it, each time that he desires so to absolve. All Catholics, therefore, in the United States who go before a non-Catholic minister of religion to be married, are now, as formerly, excommunicated and reserved to the ordinary. The purpose of the excommunication is to punish Catholics by cutting them off from the communion of the faithful, for aiding and abetting heresy. This purpose is served under the new legislation just as much as under the former laws, and there remains the same reason now as formerly, for punishing those who betray their faith by professing heresy and engaging in a false worship. Under the new legislation Catholics who marry before a civil magistrate are no more validly married than if they had been married by a non-Catholic minister of religion. But marrying before a civil magistrate is not a communicatio in divinis, nor is it an implicit profession of heresy, not even in foro externo; and therefore the Church has not judged it necessary to punish it by excommunicating the guilty parties. Hence in the whole matter of incurring excommunication by marrying before a non-Catholic minister of the Gospel, the present discipline is identical with the discipline that prevailed before Easter, 1908, ‘


Case II: Concerning Espousals

p. 13


Applied correction from Woywod’s opening insert: Case II.—The New Code abolishes the fourth degree of blood relationship as an impediment to marriage. The impediment of public honesty arising from valid marriage engagements has likewise been dropped by the Code.



Some time before last Easter John entered into a serious and valid contract of betrothal with a widow named Virginia. Virginia was a third cousin of John, and the sponsalia were contracted on condition that the Church would allow them to marry. Application was made for a dispensation from the impediment of consanguinity in the fourth degree, and the dispensation was obtained. Before the marriage took place, however, the widow died. She left a grown daughter, Rhea, whom John now desires to wed. Will it be necessary to get a dispensation from the impediment of blood relationship, since Rhea is John’s third cousin once removed; and will it be necessary also to get a dispensation from the impediment publicae honestatis, on account of the valid espousals that existed between John and Rhea’s mother, Virginia?

Answer—I. There is no need of a dispensation from an impediment of consanguinity in order that John may marry Rhea. Rhea’s mother was John’s third cousin, or, as the Canon Law puts it, the widow Virginia was related by blood to John in the fourth degree of kinship. The widow’s daughter Rhea is related to John in the fifth degree, touching the fourth, in quinto gradu attingente quartum. In English John and Rhea are called third cousins once removed. In Latin they are called consanguinei in quinto gradu attingente quartum. Now the fourth Council of Lateran, held under Innocent III, A. D. 1215, and the Council of Trent, A. D. 1545, restricted the impediment to marriage arising from blood relationship to the fourth degree of kindred, that is, to third cousins. Any relationship beyond the fourth degree, even though it be mixed with a closer degree, say the second or the third, creates no impediment to marriage. Before the fourth Council of Lateran, the impediment extended to the seventh degree, i. e., to sixth cousins. But as it was very difficult to follow up blood relationship to the seventh degree, the council wisely restricted the impediment to the fourth degree. As Rhea’s mother and John were third cousins, or blood relatives in the fourth degree, it follows that Rhea herself is more distantly related to John than the fourth degree, and therefore needs no dispensation in order to marry John.

II. But when we come to the second question the solution is not so easy. Theologians and canonists of high repute have argued the matter for centuries, but the case is still in court. Are espousals valid, when contracted by two persons between whom a diriment impediment to marriage exists, provided these persons contract the espousals on condition of obtaining a dispensation from the impediment?

Theologians are agreed that, if the impediment be one from which the Church can not or does not dispense, or if there be no sufficient reason for granting a dispensation, the espousals are null and void. Even though the impediment be one from which the Church can and does dispense, and there be a just cause for granting a dispensation, nevertheless if either party to the betrothal contract breaks the engagement before a dispensation is granted, then the espousals are null and void, and a subsequent dispensation produces no effect whatever. On this point also the theologians are in accord. If, after a dispensation has been granted, the parties to a betrothal renew their consent, either expressly or tacitly, v. g., by having the banns of marriage published, in that case the sponsalia are valid and produce their canonical effects. On these points there exists no controversy.

The question which divides the theologians to-day, and has divided them for centuries, is this: Are sponsalia, contracted sub conditione: si dispensetur, by persons between whom a diriment impediment to marriage exists, null and void from the beginning, so that, although neither party to them withdraws consent, still they remain null and void and produce no canonical effect, even after a dispensation to wed has been granted, unless there be a renewal of the engagement, after obtaining the dispensation? Or are such espousals conditionally valid from the moment they are entered into, and do they become absolutely valid on the granting of the dispensation to marry, without any renewal of the espousals? If such sponsalia are invalid from the beginning, then obtenta dispensatione they remain invalid, and create no diriment impediment publicae honestatis, between blood relations in the first degree. If, on the contrary, such espousals are conditionally valid, like all other conditional espousals, then, obtenta dispensatione, they become absolutely valid, and create the diriment impediment publicae honestatis, which renders marriage with one another’s blood relations in the first degree null and void. For when valid espousals have once been contracted, then, although they be broken for just and sufficient cause, still they leave behind them a diriment impediment publicae honestatis, which will invalidate the subsequent marriage of either party with the first degree blood relations of the other. Thus a man who is validly engaged to a woman, can not wed her mother, nor her sister, nor her daughter, even though the original engagement be broken by mutual consent and for sufficient cause. The same is true of the woman with regard to the man’s father, brother and son. Now if we apply what has been said to the case under discussion, we would say that if the sponsalia of John and Virginia, contracted “sub conditione: si dispensetur,” became absolutely valid as soon as the dispensation was granted them to wed, then John can not marry validly any first degree blood relation of Virginia, i. e., neither her mother, nor her sister, nor her daughter Rhea. On the contrary, if the espousals of John and Virginia were invalid when they were contracted, then they remained invalid even after a dispensation to wed had been granted, and there exists no diriment impediment publicae honestatis to John’s marriage with Virginia’s daughter Rhea.

p. 16Among the theologians who would permit John and Rhea to marry without procuring a dispensation we find Card. de Luca, Berardi, Lehmkuhl, Santi, Scavini, Gury, Giraldi, and very many others. Among the theologians who maintain that John’s espousals with Virginia were valid, and that therefore there does exist a diriment impediment publicae honestatis, between Virginia’s daughter and John, we find the names of St. Alphonsus, Reiffenstuehl, Ballerini, de Angelis, D’Annibale, Noldin, etc. The first of these two groups of theologians maintains that betrothals entered into between persons subject to an impediment, under the condition: IF THE SUPERIOR SHALL HAVE DISPENSED, are radically null from the beginning, so that even after the dispensation has been obtained, although consent has not been revoked, they persist in their nullity unless consent has been renewed.

In support of their opinion they appeal to the Acta S. Sedis, I, p. 121, where we read: “If these espousals were valid, even though contracted sub conditione, then they would be binding from the very moment they were contracted. The condition attached to them adds nothing new, except the note of time, which is made dependent on the dispensation. Supposing the dispensation to have been granted, one party to the sponsalia could force the other party to contract marriage in case this second party should be unwilling to do so, and this he could do, not by virtue of the dispensation, but by virtue of the promise to marry originally made. The source of the obligation to marry would thus have to be traced back to the time that the espousals, even though conditional, were contracted. But, at the time when the espousals were contracted, the contracting parties were not capable of making such a contract, being disabled by the diriment impediment.” From which it follows that a contract that is null and void when made, can not be rendered valid later on, except by renewal of the contract after the disability has been removed.

p. 17Again, the Congregation of the Council has repeatedly declared espousals, such as we are discussing, to be null and void in law and of no effect, v. g., January 26, 1709; December 12, 1733; May 2, 1857; November 27, 1858. On October 2, 1857, the same Congregation declared that these espousals are null and void, even though there was question of a blood relative having been violated under promise of marriage and to whom a dispensation was promised afterward. A renewal of the consent was necessary, the Congregation declared, even after the dispensation had been granted. and in the mean time both parties were canonically free to contract other espousals. Finally, according to these theologians, it has always been the steadfast practise of the Congregation of the Council to declare such espousals null and void.

But now listen to the theologians of the opposite side. The reasons which they advance in support of the validity of these conditional espousals are even more cogent than those of their opponents,

They contend that the condition, si dispensetur, annexed to the espousals is possible of fulfilment, since the Church can and does dispense in like cases, the condition is just and legitimate, since there is a sufficient reason for asking for a dispensation and a just cause for granting it. The subject matter of the conditional sponsal contract is perfectly legitimate, namely, marriage upon obtaining a dispensation. ‘A contract, made on a condition that is just and legitimate, becomes valid and binding as soon as the condition is fulfilled. Again, in the opinion of these theologians, no proof can. be drawn from the answers of the Congregation of the Council, because, in the cases reviewed by the Congregation, the dispensation had not yet been fulminated and one of the parties had withdrawn consent, and therefore the sponsal contract remained null and void, even after a dispensation had been obtained. The cases reviewed by the Congregation were therefore altogether different from ours.

p. 18The opinions of these two groups of theologians are solidly probable. Card. Gasparri says of them: “This latter opinion (maintaining the validity of the espousals under discussion here) is more probable, but we think that the first also enjoys true and certain probability, at least extrinsically” (De Sponsal., p. 52).

Dr. De Becker, professor at the University of Louvain, thinks that the opinion denying the validity of the espousals should be followed in practise. He says: “This last opinion seems to be preferred, since it could scarcely be denied that it has at least its own probability; hence the effects of valid espousals should not be insisted upon” (De Sponsal., p. 8).

In view of what has been said it would be difficult indeed to determine whether John and Rhea need a dispensation super impedimento publicae honestatis to wed, or not. But we may reach a satisfactory solution by another process of reasoning. St. Alphonsus says, and in fact it is a common axiom in Canon Law, that whenever an opinion is probable in law (probabilitate juris) that there does not exist any ecclesiastical impediment to a marriage, then the Church has ever been presumed, even from the earliest times, to sanction such a marriage and to remove any impediment to it, if perchance any such should exist. According to the holy doctor, this is the common opinion of theologians and canonists, and he commends it as a safe rule to follow. There can be no question here of administering a Sacrament according to a probable opinion. In this case the Church removes the probable impediment, in case it does actually exist, and thus the Sacrament is administered with moral certainty as to its validity. Therefore John and Rhea may marry validly and licitly, without procuring a dispensation super impedimento publicae honestatis.


Case III: Is It Lawful to Assist at Spiritistic Seances?

p. 20Peter, a man of excellent character, though somewhat ingenuous, has been present several times at private spiritistic séances. He was led by curiosity alone. He took no active part in the experiments, nor did he sit in the “circle.” He was a passive spectator only. For this, however, he was severely taken to task by some friends, who maintained that even passive assistance at spiritistic manifestations is sinful, because it is a communing with evil spirits. Peter, however, maintains that the nature of these spirit manifestations is not known, and, therefore, can not be condemned as unlawful or evil, and he does not see why he may not continue to assist at them.

Answer.—I. Briefly, the phenomena of spiritism may be summed up as follows: The earliest phenomenon that takes place when a number of persons gather together to hold a spiritistic séance is the movement of the table around which the persons are seated and on which they lightly place their hands. The table is moved in a jerky and undecided way at first, and, to all appearances, unconsciously by one of the sitters. But after a time the movement becomes regular and seems to indicate a force operating independently of the sitters. When this force is fully developed, three or four strong adults, deliberately exercising all their physical strength, can not control it. Even a very heavy dining-room table, on which many heavy objects have been placed, may rise up bodily in the air, and remain suspended for some seconds, and then descend to its normal position, without disturbing anything on it. The same phenomenon takes place with desks, chairs, boxes or other furniture. When these physical manifestations have reached a certain degree of what is called “development,” the phenomenon passes into a farther phase, and instead of the vibrations and tiltings of the table, clear percussive sounds, like tapping on wood with some solid object, such as a pencil, become perceptible. At first these tappings are very faint, but under favorable conditions become very distinct and amazingly emphatic and intelligent in character, a means in fact by which questions put by a sitter are answered and information conveyed, sometimes wholly unknown to anyone present.

p. 21A third phase of these physical manifestations is the lifting and shifting of heavy objects and pieces of furniture, without any contact or co-operation of the sitters. Grand pianos and heavy dining-room sideboards are made to change places, chairs with persons seated on them are raised to the ceiling and lowered again, without even a wish or suggestion on the parts of the sitters, in fact very often to their very great alarm and discomfort.

Luminous appearances, or “spirit lights,” are another manifestation of spiritism. These “lights” are unlike any other kind of light known at present. Investigators like Sir William Crookes, have endeavored to reproduce them artificially, but have failed. These lights resemble glow worms or lightning bugs on a dark summer’s night. If the room is darkened it will seem to be full of these glow worms rapidly passing from point to point, now showing their light, now hiding it, occasionally settling on an object and remaining stationary, and then again moving on. Sometimes these “spirit lights” are followed by the appearance of a luminous hand or head or face or body. Sometimes a phantom form will carry a “spirit light” in its hand and pass it up and down its form, in order to make themselves distinctly visible to all present. According to investigators of spiritism, these “spirit lights” are unquestionably controlled by independent spirit intelligences.

The final stage of physical manifestations is the “materialization” of human forms and faces. These are visible to all the persons assisting at the experiment. For these materializations a “sensitive” of highly developed power is required. The “sensitive” goes into a deep trance or state of insensibility. The trance is not produced by the hypnotic action of any one present, but takes place naturally after the circle is formed. This trance is generally preceded by some extremely unpleasant and repulsive manifestations, the “sensitive” apparently enduring a great deal of pain and discomfort, and laboring under some kind of physical oppression. After a time, however, these symptoms disappear and the “sensitive” passes into a state of profound insensibility. Now, in the darkened room, hands not belonging to anyone in the room, or the dim outline of faces or of human forms become visible and gradually seem to grow solid and clear. In some instances the entire form, enveloped in light drapery, is materialized, moves about the room, speaks to the sitters in an audible voice or whisper, and after a while “dematerializes,” and melts away before their eyes. The form seems to fall to pieces, as if a wax form were melting away, leaving only a white cloud or vapor behind, which lasts for a moment or two on the carpet or floor, through which it seems to pass. If the psychic conditions are favorable, these forms may have all the characteristics of human beings. The pulse or heart may be felt to be beating, and they seem to hear and to speak and to see, and they remain materialized for a considerable time.

II. The purpose of all these manifestations and phenomena is to prove to the persons assisting at them that there are extraneous and independent spirit intelligences present, and that under certain conditions, they can and do hold communion with the living. Thus they will in many instances do things wholly contrary to all expectation or suggestion. They will propose experiments which never entered the minds of the investigators and which would seem to them difficult if not impossible of execution. They will display a sharpness and intelligence and ingenuity which amaze and bewilder the student, and force him to the conclusion that only supernatural spirit forces or intelligences can account for the phenomena. Efforts have been made to explain these manifestations on the subliminal mind theory. The psychologists assert that there is going on beneath the threshold of our ordinary waking consciousness a secondary, and far more mysterious process of mind-action, which is in many respects entirely distinct and independent of the normal and conscious working of the mind. In fact, man, they say, is possessed of two minds, each having its own particular sphere of operations. By means of this secondary or subliminal mind, the psychologists have endeavored to explain all the so-called spiritistic phenomena. Up to the present, the endeavor has failed. Many spiritistic phenomena may be satisfactorily accounted for by the subliminal mind theory, but there are many also which, according to the masters of the science, can not possibly be explained except on the theory of spiritism. Unless it be admitted that there are separate and independent spirit intelligences at work in these manifestations and materializations, they remain wholly unaccounted for on any theory up to the present known to science. Full allowance being made for fraud and deception and for the workings and vagaries of the subliminal mind, it can scarcely be denied with any show of reason, upon a thoughtful consideration of the evidence, that many of these spiritistic phenomena are the direct work of separate and independent spirit intelligences. The evidence is simply overwhelming.

p. 24The universal evidence of these materialized beings themselves is that they are the spirits of departed men and women, some of whom have learned the art of manipulating the delicate matter abstracted from the organism of the sensitive (astral substance) and of shaping it into bodies resembling those of their past earth life, and that they do this for the purpose of giving evidence that they have survived the shock of death and are able to communicate with the living. But are they really the spirits of the dead? Thus far no investigator has ever been able to establish the identity of any communicating spirit. When put to the test all attempts at identification utterly break down. In their efforts to identify themselves with certain dead persons, the intelligences have been detected in all kinds of lying and deception and skilful subterfuge. After years of effort with what seemed the same intelligence to establish the earth-identity that it claimed for itself, some communication is made, or some fact alleged, which shows conclusively that the intelligence has been fraudulently impersonating some dead person. Inconsistencies, incoherencies and contradictions in a communicator’s account of himself; oblivion and error about things which it seems inconceivable that the real person should have forgotten or be mistaken about, and an intellectual standpoint inferior to his in life, are some of the reasons why the investigator will doubt the identity which the intelligence claims for itself. The real ultimate aim of the intelligence seems to be the control of the sensitive. The entire complicated machinery of mediumship is set in operation with this one end in view. Once full control of the sensitive is obtained, the masquerading intelligence seeks to accomplish the moral and physical ruin of its victims. “The ingenuity displayed in attaining this end, the tricks and subtleties resorted to in order to escape detection and to continue ‘in possession,’ were in one or two instances of a kind passing all human comprehension and imagination, and the wonder is that anything like an escape from such toils is ever effected at all. In some instances this is only accomplished after the physical constitution of the victim has been completely ruined, in others the termination of the experiment is reached in the asylum, or in some institution for the cure of nervous disease.” (Raupert, Modern Spiritism.)

p. 25“Ten thousand unfortunate people are at present (1877) confined in lunatic asylums on account of having dabbled in spiritism. Not a week passes that we do not hear that some of these unfortunates destroy themselves by suicide or are removed to a lunatic asylum. The mediums often manifest signs of an abnormal condition of their mental faculties, and among certain of them are found unequivocal indications of a true demoniacal possession. The evil spreads rapidly, and ‘it produces frightful results.” (Dr. Forbes Winslow, Spiritual Madness.)

When one considers the moral and intellectual confusion and chaos that flow from these spirit communications, one is driven to the conclusion that the intelligences are not the spirits of the dead, but evil and malign spirits, masquerading as the spirits of the dead, to accomplish the moral and physical and psychical ruin of their victims.

The “creed” of spiritism, as gathered from its most authoritative literature and from the disclosures of the spirit intelligences, is anti- Christian. However diverse their teaching may be on secondary matters, there is absolute agreement on the following points:




	Christianity is not a special and unique revelation. It is one of many forms of high spirit manifestation, designed to enforce on man the binding obligation of the moral law, inherent in his nature.






	Christ is not divine in the sense of the Catholic Church. He is a purely human being, who possessed wonderful psychic powers.



p. 26


	The teaching of the Church regarding the passion and death of Christ is all wrong, due to human error and weakness.






	There is no priesthood especially set aside and ordained by Christ to continue His work.






	The Church with her Sacraments was never instituted to perpetuate the work of saving men’s souls. She is purely human in her origin, her growth and her work.






	The notion of retribution after death for sin committed in the flesh is folly. Man is daily and hourly preparing his own heaven and hell. There is no heaven or hell as taught by the Church. Man is in very truth his own saviour.



With this “creed” of spiritism before him, a Catholic can have no difficulty in determining the nature of the intelligences at work in these spirit manifestations. “But though we, or an angel from heaven, preach a Gospel to you besides that which we have preached to you, let him be anathema” (Gal. i, 8). These are evil spirits, bent on evil. Since the days of our blessed Lord their works and pomps have been known and resisted by the Church. They are lying spirits. They impel their victims to the most loathsome immoral abominations. They teach false and immoral doctrines. They abhor the presence of holy things. They deny Jesus Christ. “Every spirit that dissolveth Jesus is not of God. And this is anti-Christ of whom you have heard that he cometh, and he is now already in the world” (I John iv).

III. As regards the case of Peter, we would say that since he was ignorant of the nature and purpose of these spirit manifestations and materializations, his assistance at the séances was not sinful. He was led merely by curiosity. But for the future he is bound under pain of mortal sin to abstain from all participation, even passive, in spiritism. Even if it were granted that the nature of the forces at work in spiritism is not sufficiently established to pass a final judgment on them, still sufficient is known to make it clear to every Catholic that these spirit intelligences are demonic in nature, and that all commerce with them is immoral and sinful and strictly prohibited by the law of God and of the Catholic Church.


Case IV: Giving Holy Communion on Holy Saturday

p. 28


Applied correction from Woywod’s opening insert: Case IV, page 34.—The New Code in Canon 867 settles this question concerning the giving of Holy Communion on Holy Saturday. This Canon states that Holy Communion may not be given on Holy Saturday except during the Holy Mass or immediately after it but at no other time.



In a certain parish church in a large city it has been the practise for many years to distribute holy Communion to the faithful during the solemn Mass on holy Saturday. Some priests maintain that this practise is forbidden by the Church, while others contend that it is lawful. Both sides appeal to authorities in support of their contention. What seems to you to be the truth of the matter? Is it lawful to give holy Communion to the faithful on holy Saturday?. Answer: It may be asked whether it be lawful to give holy Communion to any and all of the faithful who present themselves during the Mass on holy Saturday, and whether it be lawful to give holy Communion to the faithful after the Mass on that day. And finally, in case the Mass were postponed until a late hour on holy Saturday, would it be permitted to give holy Communion before the Mass, even very early, holy Saturday morning?

First, as to the lawfulness of giving holy Communion during the Mass or after the Mass on holy Saturday. It is impossible to say with absolute certainty whether it be lawful or not. Pope Benedict XIV maintained that it was not lawful (cf. De sacrificio Missae, l, sé, ch. 18). In our own day Cardinal Gasparri, one of the greatest living canonists, maintains that it is not lawful, except where there exists an immemorial custom. On the other hand, there are eminent authors who claim that it is lawful to give holy Communion to any and all of the faithful on holy Saturday. Let us examine a little more minutely these conflicting opinions. It is certainly forbidden to distribute holy Communion on Good

Friday, except as viaticum, because Good Friday is a non-liturgical day (dies aliturgicus), on which it is forbidden to say Mass or to give holy Communion. Now, some authors, as Cardinal Gasparri, extend the prohibition to holy Saturday also. “A similar prohibition (as on Good Friday), but less grave, exists for Holy Saturday; namely, according to the ancient discipline, Holy Communion was not distributed to the faithful on Holy Saturday, since this day was aliturgical and the faithful were accustomed to communicate only during Mass. This discipline must be observed even today” (Gasparri, De s. Euch., n. 1090).

p. 29That is to say, according to Cardinal Gasparri, the faithful did not communicate until the Mass on holy Saturday, which was not celebrated until the night between holy Saturday and Easter Sunday; because holy Saturday, like Good Friday, being a non-liturgical day, it was forbidden to say Mass or to give holy Communion on that day. The Mass that is now celebrated holy Saturday morning, really belongs to Easter Sunday morning, but has been gradually advanced, until now it is celebrated holy Saturday morning. Now it is maintained that when the Mass that originally was celebrated in the night between holy Saturday and Easter Sunday, was advanced to holy Saturday morning, the character of the day, which is non-liturgical, was not changed, and therefore the faithful may not receive holy Communion on holy Saturday. Although the Mass was advanced, the holy Communion was not advanced, and its distribution therefore on that day is not permitted. An exception, of course, is made for those places where a custom has grown up of giving holy Communion. But where the custom does not exist from time immemorial, the practise is forbidden. Gasparri cites the reply of the Sacred Congregation of Rites, September 22, 1837, to prove that while holy Communion is allowed in such places where the custom exists of distributing it on holy Saturday, still as a rule it is forbidden:

“The doubt having been proposed, 2, since the prayers both preceding and following the Communion of the Mass of Holy Saturday speak in the plural, it is therefore asked whether it is lawful in the same Mass, after the celebrant’s Communion, to administer the Eucharist to the faithful, and especially with particles consecrated in the same Mass”; the Sacred Congregation of Rites replied: “To 2: No, unless a custom exists.” But to this it must be answered that in the latest edition of the authentic decrees of the Congregation of Rites, this particular decree is omitted.

On March 22, 1806, the Congregation of Rites being asked: “Whether it is lawful on Holy Saturday during the solemnities of Mass to distribute the Holy Eucharist to the faithful, and whether by that reception of Holy Communion the Easter precept is fulfilled”; the Sacred Congregation of Rites replied: “Yes to both.” While this answer of the Congregation of Rites would seem to decide the question in favor of Communion on holy Saturday, in reality it does not, because an immemorial custom of distributing holy Communion to the faithful on holy Saturday existed in the diocese to which this decree was issued. However, the decree does seem to favor the opinion that it is lawful to give holy Communion to the faithful on holy Saturday, because, although issued in reply to a request for information from a place where the custom existed of giving holy Communion on holy Saturday, nevertheless the decree abscinds altogether from the fact that such a custom existed.

In former times, when the Mass that is now said on holy Saturday morning was said in the night between holy Saturday and Easter Sunday, it is certain that the faithful received holy Communion in it. The Roman ordo I, which gives the rites followed in or about the time of Pope Gregory the Great, A. D. 600, says: “Regarding little children it is provided that after they have been baptized (on holy Saturday) they shall take no food nor shall they be nursed until they have received the Sacrament of the body of Christ, and every day during Easter week, they shall go to Mass and their parents shall make the offering for them, and they shall all communicate.” “But concerning little children it must be provided that, after they have been baptized, they receive no food and are not nursed before they receive the Sacrament of the Body of Christ; and on every day of Easter week they are to go to Mass, and their parents are to make the offering for them, and all are to communicate” (Mabillon, Musaeum italicum, tom. ii, p. 28).

p. 31As the Mass was gradually advanced until it is now said on holy Saturday morning, it seems but reasonable to conclude that the Communion of the faithful, which took place in it, was advanced also and that at present it is lawful to give holy Communion to the faithful in the Mass or after it on holy Saturday, since it is lawful to say Mass at all on that day, and since the holy Communion is not forbidden by any positive law or decree of the Sacred Congregation.

As we have just stated, Gasparri and others deny that the Communion of the faithful was advanced with the Mass on holy Saturday, and maintain that holy Saturday is still a non-liturgical day, dies aliturgicus, as far as holy Communion is concerned, but there seems to be no positive evidence available in support of their contention.,

In the sacramentary of Pope Gelasius, which dates back to the end of the fifth century, the Rite of the Mass for holy Saturday is explained. The prayers of the Mass of holy Saturday, as therein contained, presuppose that hosts were offered by the neophytes and that the faithful communicated. The secreta of the Mass explicitly supposes that hosts had been offered by the reborn and that the faithful had communicated. And the post-communio of the Mass says: “Grant, we beseech Thee, almighty God, that, filled with the divine gift, we may be renewed both by the sacred mysteries and in our conduct.”

p. 32In the Mass for holy Saturday, as contained in the Roman Missal, the secreta supposes that offerings of hosts have been made by the faithful; and it must reasonably be supposed that these hosts were offered in order that they might be consecrated and received in holy Communion. The post-communio of this Mass supposes others besides the celebrant of the Mass had been filled with the paschal Sacraments.

Against Benedict XIV, who says that the custom of not receiving holy Communion on holy Saturday is common throughout the Church, it is maintained that the custom is not general. There are many cities and dioceses where the custom of receiving holy Communion on holy Saturday has been established from time immemorial, “as every year I see it done here in the city of Paris,” says Father Many, S.S., Professor of Canon Law at S. Sulpice, Paris (Praelectiones de Missa, p. 315).

Many authors, as Merati, Cavalieri, St. Alfonsus, etc., say that where there is question of acts within the discretion of the agent, that is to say of acts that may be performed or omitted as one pleases, the omission of the act, even if continued for a long time, does not establish a custom against the act, unless the act was discontinued expressly for the purpose and with the intention of creating an obligation to discontinue the act. Such an intention is never taken for granted, but must be proven to have existed. To prove it, however, is extremely difficult.

“When there is question of merely optional acts, that is, acts which may be performed or omitted at will, as is Communion on Holy Saturday, the omission of the acts, even when prolonged for a long time, does not establish a custom unless they are omitted with the intention of introducing an obligation, which is difficult to prove and is never presumed” (ibid., p. 316. Reiffenstuhl, in tit. De consuetudine, n. 129-130).

p. 33Therefore, although it may be true that there exists in many places a custom of not receiving holy Communion on holy Saturday, nevertheless we are not warranted in attaching to such a custom a binding force, neither in the places where the custom does not exist, nor even for the districts where it does exist.

O’Kane, in his treatise on the rubrics, p. 290, considering the various decrees of the Congregation of Rites on this matter, endeavors to reconcile their apparent contradictions by saying that holy Communion may be freely administered on holy Saturday after Mass, but not during Mass, unless there be a custom in favor of it. It can not, however, he continues, be administered before Mass, as the permission does not extend to this, and the rubrics of the missal clearly suppose that before Mass there are no particles consecrated, except those reserved for the sick. Nor is the ciborium brought back to the tabernacle until after the Mass.

With this latter statement, that holy Communion should not be given before the Mass on holy Saturday, we fully agree. No authority justifies such a practise, and, furthermore, it is not in keeping with the rubrics of the Mass for the day.

Father Noldin, S.J., says:

“It is lawful, however, on this day to distribute Holy Communion to the faithful, even to satisfy the Easter precept, both during the solemn Mass and outside it, but not before the ringing of the bells; for after the Gloria has been sung, the prohibition against distributing Holy Communion to the faithful ceases” (De Euch., n. 202).

This is not altogether correct, because the decree of the Sacred Congregation of Rites of March 22, 1806, to which he appeals for his assertion that Communion may be given during the Mass and after it, on holy Saturday, was issued to a parish where the custom existed for a long time, and the second decree of the Congregation of Rites, July 28, 1821, which he cites says nothing about holy Communion on holy Saturday.

p. 34To sum up, therefore, we think that it is not permitted to give holy Communion to the faithful before the Mass on holy Saturday. There is no doubt but that holy Saturday was formerly a nonliturgical day on which it was forbidden to say Mass or to communicate the faithful. The Mass, however, of holy Saturday night, being advanced to holy Saturday morning, is the only reason for advancing the Communion of the faithful that was given in it. It would seem to follow, therefore, that the Communion should not be advanced to an earlier hour than the Mass itself. This is also in keeping with the rubrics of the Mass of holy Saturday, and there is no decree of the Congregation of Rites authorizing it.

But the same cannot be said against distributing holy Communion to the faithful during the Mass, or after it. No decree of the Sacred Congregation positively forbids it. It is clearly permitted wherever the custom prevails of giving it. In fact the decree of March 22, 1806, may be construed, and by some is construed, so as to permit it, whether the custom exist or not. Therefore, in practise we consider it lawful to give holy Communion during the Mass, and after the Mass, on holy Saturday, but not before it.


Case V: Anticipating Matins and Lauds at Two O’clock

p. 35Among the faculties of the diocese, granted to all the clergy, is one permitting them to anticipate matins and lauds of the morrow’s office, at two o’clock in the afternoon of the preceding day, legitima concurrente causa. By virtue of this faculty, Fr. X. has formed the habit of anticipating matins and lauds every day at two o’clock, whether he has a sufficient reason or not. Generally speaking, he has a sufficient reason; however, there are days when he does not seem to have any other reason than the mere habit. Now, is the habit alone, independent of any other reason, a legitimate excuse for anticipating the recitation of matins and lauds at two o'clock in the afternoon of the preceding day? And if it is not, and if there is no other legitimate reason for anticipating the office at two o’clock, would the recitation of matins and lauds at that hour be, nevertheless, valid, even though illicit, or does the law of the Church require in such a case that the matins and lauds be repeated?

Answer.—The universal custom prevailing in the Church to-day, and which has the sanction of law, permits the recitation of matins and lauds of the next day’s office, on the afternoon of the preceding day, quando sol medium cursum tenet inter meridiem et occasum; that is to say, when the sun is half way between the meridian and the western horizon. As this time varies according to the different seasons of the year, a calendar is found in the breviary, indicating the precise hour at which the matins and lauds may be anticipated for every month of the year. Thus while in the month of December matins and lauds for the following day may be anticipated at two o'clock in the afternoon of the preceding day, in the month of June they may not be anticipated before four o’clock, because the course of the sun between the meridian and the horizon for Italy and Western Europe, where the custom originated, is four hours shorter in the month of December than in the month of June.

p. 36But many and grave theologians maintain that nowadays matins and lauds may be anticipated at two o’clock in the afternoon of the preceding day, every day in the year, apart from any special privilege or faculty, and that the anticipated recitation of matins and lauds at that hour is always and under all circumstances valid, i. e., need not be repeated, even though recited without a legitimate reason, and if there be a legitimate reason, the recitation will also be licit. This opinion is conceded by all to be at least probable, both by reason of the arguments advanced in its support, as well as by the weight of the authorities who support it. Among those who maintain it we find such names as Salmanticenses, Sanchez, Viva, Ballerini-Palmieri, D’Annibale, Sabetti, Bucceroni, Genicot, Noldin, etc., etc. Moreover, as often as the Holy See has been petitioned to give an authoritative answer to this question, it has steadfastly refused to settle the difficulty and invariably refers the petitioner ad probatos auctores. Now as many of these approved authors, to whom we are referred by the Holy See, maintain that it is lawful to anticipate matins and lauds at two o’clock in the afternoon, every day in the year, it follows that it is lawful to do so as long as the Holy See does not expressly condemn it, because the Holy See is perfectly cognizant that many and grave theologians hold that it is lawful to anticipate the office at two o’clock, every day in the year, without any special permission. It may be remarked in passing, that permission is sometimes given by the Holy See to anticipate matins and lauds at one o’clock in the afternoon, and the priests of St. John of God have the special privilege of anticipating the office even at noon of the preceding day.

p. 37If we examine more closely the reasons which induce these theologians to maintain that the office may be anticipated every day in the year at two o'clock in the afternoon, we find them to be somewhat as follows: At first, we know, matins and lauds were recited during the night preceding the day on which the rest of the office was to be said. The first nocturn was said at nine o’clock at night, the second at midnight, and the third at three o’clock in the morning, followed by lauds toward the dawn. The night was divided into vigils, as the day was divided into hours, and each vigil and each hour had its own prayer. (Cf. Cath. Encycl. art. Breviary.) By degrees, however, the custom grew up of reciting the matins and lauds of the next day’s office after sunset on the preceding day, i. e., at the end of the evening or eventide, or at nightfall. Gradually, however, even this time was anticipated and the custom grew of reciting matins and lauds of the next day’s office, not at the end of the evening, but at its beginning; that is, when, the sun was half way between the meridian and the western horizon.

Finally, the last stage in the development of this custom of anticipating matins and lauds was reached when, instead of reckoning the evening according to the divisions of the natural day, the clergy began to compute the evening according to the ecclesiastical day, and as the evening of the ecclesiastical day began at the hour when it was customary to recite vespers in choir, it became customary to anticipate matins and lauds of the next day’s office as soon as vespers were recited in choir. As the hour for reciting vespers in choir was advanced, the hour also of anticipating matins and lauds was advanced. And, as at the present time it is the custom throughout the Latin Church to recite vespers in choir at two o'clock in the afternoon, so also it is the custom to recite matins and lauds at about the same hour. Because, according to the method or system of computing time in this matter, as adopted by the Church, as soon as vespers are over in choir the day is ended and the time following vespers belongs to the next day, and matins and lauds of the next day’s office may be recited. St. Thomas says:

p. 38“As regards the ecclesiastical office, the day begins at Vespers; hence, if anyone says Matins after the said Vespers and Compline, this now belongs to the following day” ((Quodlib v, art. 28).

Of course there are many theologians who deny that a priest satisfies the obligation of the office, if he anticipates matins and lauds every day in the year at two o'clock, without a special permission from the Holy See. In fact, St. Alphonsus calls their opinion the more common opinion of theologians, and the one, in his estimation, nearer the truth. Nevertheless, with the array of theologians we have already cited in favor of the opposite opinion, and in view of the arguments they advance in its support, it can not be denied that this opinion is solidly probable, both internally and externally, and may be followed in practise by any priest, tuta conscientia.

This position seems also to be supported by the answers of the Congregation of Rites. That Sacred Congregation, when asked:

“Quanam hora liceat incipere privatam recitationem matutini cum laudibus vespcre diet praecedentis?” returned the following answer, March 16, 1876:

“Privatam recitationem matutini cum laudibus vespere diei praecedentis incipi posse, quando sol medium cursum tenet inter meridiem et occasum.””

Asked again: “Ufrum in privata recitatione matutini pro insequente die incipi possit hora secunda pomeridiana, aut standum sit tabellae directorii dioecesani omni tempore?” the Sacred Congregation, on May 12, 1905, returned the following reply: “Consulantur probati auctores.”

p. 39From these two replies of the Congregation of Rites we gather: first, that if the opinion which permits the anticipation of matins and lauds at two o’clock on the preceding day were devoid of all probability, the Holy See would long since have condemned it; and secondly, since the Congregation of Rites refers us to approved authors to determine whether it be lawful to anticipate the office at two o’clock of the preceding day, and since many of these approved authors maintain that it is permitted to anticipate, without any special permission, at two o’clock in the afternoon of the preceding day, the matins and lauds of the following day’s office, we logically conclude that the Holy See approves the practise.

As regards Fr. X.’s practise of anticipating matins and lauds every day at two o'clock, we do not see how it can be condemned. Sometimes, he says, he has a sufficient reason and sometimes he has no reason but the habit. In that case the habit is a legitimate reason. It must be kept in mind that, in the private recitation of the office, the observance of the canonical time or hour binds only sub levi. Therefore, a levis ratio will excuse from all sin. But the convenience that arises from the habit of anticipating the office at two o’clock is a levis ratio, and, therefore, justifies the anticipation at that hour. Under no circumstances would Fr. X. be bound sub gravi to repeat matins and lauds, said at two o’clock without any reason whatsoever.


Case VI: Absolving Non-Catholics

p. 40The grandfather of a young priest is dying. He was born and brought up a Methodist, and desires to die in the same faith. He has lived a good and conscientious life and has kept the Commandments the best he knew how. He has always manifested considerable affection for his grandson, the young priest, but has never given any sign or indication that he believed in the Catholic Church or desired the ministrations of her priest. He is now close to death, but his sentiments remain the same. He is evidently going to die in the faith of his forebears. His grandson, the young priest, is very much concerned for his grandfather’s salvation. He would like very much to absolve him conditionally and even to anoint him if it were lawful. Would it be right or of any benefit to this dying man, under the circumstances, for his grandson, the priest, to absolve him or to anoint him?

Answer.—The case here submitted for consideration is the case of a baptized non-Catholic man, who is in the full possession of his faculties and who is very near death. If the man were unbaptized (and there are so many unbaptized Protestants in the world to-day) the case would have to be treated in a different way than it is treated here. Also if the man were unconscious, even though validly baptized, the treatment of the case would differ from what is here given. This is the case, therefore, of a validly baptized Protestant, in the full possession of his senses, who is in good faith as regards his religion, and who is very near death. May a priest. absolve him sub conditione, and might he even be anointed?

Theologians do not seem to agree as to whether such a man, under the circumstances, may be absolved and anointed or not. First, as regards the absolution. Fr. Gury says that such a man may be absolved even though, through ignorance, he should entertain a horror for Confession and the Sacrament of Penance, provided only that he would receive the Sacrament of Penance if he knew it to be of divine precept, and that he be sorry for his sins and that he ask God’s pardon. To absolve such a man, Fr. Gury says, was the general practise of priests in Germany and Switzerland in his day (Cas. i, 190).

p. 41Fr. Berardi, the Italian theologian, says that whatever might be the case in Germany or Switzerland, such a man ought not to be absolved, if the case happened in Italy. “Whatever may be the case concerning Germany and Switzerland, certainly this discipline does not exist among us, as St. Liguori rightly observes at no. 483; hence we ought not to absolve them” (Praxis conf., p. 639).

Fr. Lehmkuhl thinks that in a case like the one here under consideration the priest should endeavor to get the dying man to make an act of perfect contrition as well as acts of faith and hope; then, if he can be induced to acknowledge himself a sinner before God, and to express sorrow for his sins, he may be absolved conditionally and secretly, provided he desire the priest to help him, in any way he may be able, to save his soul. It is useless, says Fr. Lehmkuhl, to ask the man whether he would be willing to make a confession to a priest, if he knew it were the will of God that he should do so, because it is not a question of what the dying man would do, but of what he does actually desire.

“But if one must deal with a non-Catholic (baptized) who has not lost his senses, and whom, because death is imminent and because of the danger of inducing a grave temptation to which he might perhaps succumb, they cannot prudently admonish openly concerning the true Church: before all else an act of perfect contrition together with the other preliminary acts must be elicited; then, so that conditional absolution may be given secretly, it is preferable to bring him to declare himself a sinner before God and me and, having conceived sorrow for his sins, also to declare that it pleases him that, through my assistance, as far as I am able, he himself should be helped to attain eternal life better. For what is sometimes said—that it should be proposed to him whether, if he knew it to be necessary, he would wish to confess and be absolved—is in itself nothing; for the question is not what he would wish, but what he does wish and actually does” (vol. II, n. 515). Schieler-Heuser takes the same view of this case as Fr. Lehmkuhl, Ballerini, and others. He says: “In such a case it is, of course, more difficult to produce anything out of the past life which can, in any way, be construed as a confession and a desire for absolution, unless we are to be content with the man’s bona fides, “which has been outwardly manifested as probably present or as having been present.” For if to this bona fides sorrow has been added—and it is not certain that it has not been added—it seems that there is implicite, the manifested desire to participate in those remedies which are necessary, and, therefore, in the absolution of the priest. If we have here, with Ballerini, Lehmkuhl, and Aertnys, proceeded to the utmost limits, and if the arguments in favor of this extreme liberality in the administration of absolution are not always cogent, let us not be accused of laxity or of any want of reverence for the holy Sacrament of Penance. Such liberality seems to have been fully intended by Him “who came to seek and to save that which was lost,” and who wishes not the death of the sinner; who opened the gates of paradise even to the thief on the cross, and who has placed the keys of heaven in our hands. We safeguard the sanctity of the holy Sacrament by adding the condition, and the Lord instituted His Sacraments for man; “in extremis autem extrema tentanda sunt.” (“Theory and Practise of the Confessional,” p. 652.)

p. 43St. Alphonsus does not justify this practise, as may be seen by consulting his treatise on confession, n. 483, where he says: “For heretics, even if in that case they give signs of repentance, ought not to be absolved unless they expressly ask for absolution, because such persons can never prudently be presumed to offer those signs with a view to confession, from which they shrink exceedingly.” However, when we consider that theologians like Lacroix, Reuter, Noldin, Genicot. D’Annibale, Lehmkuhl, etc., hold and teach that it would be lawful and prudent in the above case for the young priest to absolve his grandfather, we do not see how he can have any scruples about doing so, servatis servandis.

But as regards the administration of Extreme Unction to such a person, it seems to be the general opinion of theologians that it is not lawful, as long as the patient is in the possession of his faculties and conscious, because it is not a necessary means of salvation in that case, and can scarcely be given without serious scandal. To quote again from Lehmkuhl:

“Indeed, for those baptized heretics who may be assumed to be in good faith, the remedy of reconciliation may perhaps be available, to be applied, of course, only if they have lost their senses and if the external circumstances are such that these helps can be employed without danger of a greater evil; although even with regard to this remedy it is quite doubtful whether a sufficient intention is contained in the pious acts of those persons.” (Ext. Unct., n. 568.) If, before dying, the grandfather should remain unconscious for some time, his grandson might, therefore, anoint him, doing so secretly, which he easily could do, being his grandson, in order not to give any scandal. The administration of Extreme Unction to dying non-Catholics will more easily cause scandal than the administration of either Baptism or Penance.


Case VII: Is It Ever Permitted to Tell a Lie?

p. 44A young unmarried girl is criminally with child. Her mother sends her to a lying-in hospital in a distant city before anything is known by the neighbors of her condition. The mother pretends to her other children and to the neighbors that her daughter is employed in a store in New York. She tells them frankly that she is. After the birth of the daughter’s baby and before her return home, the mother tells the neighbors that her daughter does not like New York and is coming home. Finally the daughter arrives home and continues the deception, giving many details of her “store experience” in New York and what she thought of the city. Of course she had not been in New York at all. Is it lawful for the mother and daughter to say these things which they know are untrue, and to deceive others, even though their object in practising this deception is quite good and praiseworthy? Is it not making the end justify the means and doing evil that good ‘may come from it?

Answer.—A writer in the review Ami du Clergé some years ago said well: There is no matter in moral theology so involved and so headsplitting as the theory of lying. “Il nest pas des matieres en morale aussi embrouillées, aussi casse-téte que la théorte du mensonge.” The source of all the difficulty seems to be the definition of a lie, as generally accepted by the theologians. That definition was first given by St. Augustine and from him has been adopted by practically all Catholic theologians. St. Augustine defines a lie as locutio contra mentem. This definition, I say, has been adopted by the Latin fathers and by Catholic theologians generally. Cardinal Newman says: “The Greek fathers thought that, when there was a justa causa an untruth need not be a lie. St. Augustine took another view, though with great misgiving; and whether he is rightly interpreted or not, is the doctor of the great and common view that all untruths are lies, and that there can be no just cause of untruth.” (Apologia, Note G.) The principle that it is never allowed to tell a lie, seems to be deep seated in the human conscience and to be admitted by all, just as it is universally admitted that it is not allowed to steal, or to murder. There can be no quarrel about the principle. It is only when we come to define a lie that the trouble begins. If it be admitted that all lying is sinful, and if we accept St. Augustine’s definition of a lie, as Catholic moralists generally do, locutio contra mentem ad decipiendum prolata, then it follows that every time we speak contrary to what is in our mind for the purpose of deceiving others, we lie and, therefore, we commit sin. But it is admitted, on the other hand, by all moralists that there are cases when it is permitted to say the thing that is not in our mind, even with the intention of deceiving others, and according to the definition just given, that would be a lie. For instance, there are times when it is impossible to keep a secret that must be kept at all hazards, except by saying the thing that is not in our mind. Of course the theologians were perfectly cognizant of this all the while, but still the definition of a lie, borrowed from St. Augustine, had taken such deep root in Catholic theology that it could not easily be retouched or revised. On the one hand they admitted that the definition made all speaking contrary to what was in the speaker’s mind, a lie; but on the other hand they could not deny that there were cases when it was lawful to say the thing that was not in one’s mind. To save the definition, and at the same time to save the truth, the theologians were compelled to invent the artificial theory of mental reservations. Though elaborated with great skill and ingenuity, the theory is quite artificial and invented solely for the purpose of permitting one to do that which one was Clearly bound to do, but which the doctrine of lying, as generally expounded, seemed to condemn. “Jn these later times,’ says Card. Newman, “this doctrine (of St. Augustine) has been found difficult to work, and it has been largely taught that though all untruths are lies, yet that certain equivocations, when there is a just cause, are not untruths.”

p. 46Archbishop Kenrick says: “It is confessed by all Catholics that in the common intercourse of life all ambiguity of language is to be avoided; but it is debated whether such ambiguity is ever lawful. Most theologians answer in the affirmative, supposing a grave cause urges, and the true mind of the speaker can be collected from the adjuncts, though in fact it be not collected.”

To use mental reservations or equivocations without a just and sufficient cause is sinful. But when it becomes necessary to dissemble or to mislead in order to keep a secret or to repel an impertinent inquirer, or when dealing with children, it is lawful to equivocate, or rather to play upon words or to use evasions. This is the ordinary doctrine given in the text-books of moral theology. Objection has been made to the whole theory of mental reservation on the ground that it is an artificial system, suited only to the learned and the cultivated, but of no avail for the simple minded and the ignorant. Thus, while the learned and the ignorant speak the same thing, the learned and quick-witted save themselves from the sin of lying by using a mental reservation, while the simple and ignorant, not versed in the theory of mental reservation, find themselves in the necessity of telling a lie.

Fr. Genicot says that we need not find fault if the simple minded and uneducated call a lawful lie what the theologians call abroad mental reservation (Moral I, p. 378). Of course the difficulty remains that these same simple minded and uneducated people don’t know that there are lawful lies. They think every lie is a sin, and still they feel compelled sometimes to tell lies or untruths as the only means left them for concealing the truth or for keeping a secret.

Fr. Berardi has this to say on the subject: “The theologians seem to have experienced an excessive fear of these condemnations (three propositions regarding lying condemned by Pope Innocent XI, 1679), and introduced into this matter incredible confusion. They first of all taught that a strict mental reservation could never, for no object whatever, become lawful, because it is always a lie and intrinsically evil. They say that a mental reservation in a strict or narrow sense is one whose meaning can not, morally speaking, be detected, as for example, if one, when asked if Peter is alive, should answer: “No, he is dead,” meaning civilly dead, either by reason of some crime or because he has entered a religious order. But then they admit that it would not be making use of a strict mental reservation if an adulteress should maintain that she was innocent of adultery when questioned about it (meaning that she had been made innocent by sacramental confession!), or that she had never committed adultery (meaning by adultery, idolatry!) (S. Alf. Ill, 162). How does this square with the definition of a pure mental reservation, just given, which the theologians say is never allowed? If they had said that the woman could deny her sin, at the same time using the reservation “that I should tell you,’ I would not find fault. But that they should deny that a pure mental reservation, or one whose sense can not be divined, is sufficient to excuse a lie and a sin, and nevertheless concede that these same reservations are no longer purely or strictly mental, but intelligible, that is something that I can not understand” (Praxis Conf. I, 1092).

p. 48If a theologian as competent as Berardi finds difficulty in applying practically the theory of mental reservation, it will be readily understood how the simple and ignorant are quite unable to use it as a means of concealing a truth or keeping a secret from those who have no right to know it. In the face of this insurmountable difficulty many moralists think that the definition of a lie, as commonly given in the text-book ought to be revised; that is to say, it ought to be made to read something like this: A lie consists in speaking contrary to one’s mind, with the intention of deceiving one who has a right to the truth. If the person has no right to the truth it ought not to be called a lie if the truth is concealed from him by saying the thing that is not in one’s mind.

Such speaking against one’s mind might be called an untruth, but not a lie. Not every taking of human life is murder, and not every taking of another’s goods is stealing, and, therefore, not every speaking contrary to one’s mind ought to be called lying. As there is taking of human life that is justifiable, and, therefore, not sinful, and as there is taking of another’s property that is not stealing, and, therefore, not a sin, so there must be untruths that are not lies and, therefore, not sinful. There are many occasions when a person has no right to know the truth and to deny the truth to such a person is justifiable and, therefore, not sinful.

Of course there is a difficulty here in the case of exceptions to the rule of veracity, and it is “that very little external help is given us in drawing the line as to when untruths are allowable and when not; whereas that sort of killing which is not murder is most definitely marked off by legal enactments, so that it can not possibly be mistaken for such killing as is murder. On the other hand the cases of exemption from the rule of veracity are left to the private judgment of the individual, and he may easily be led on from acts which are allowable to acts which are not.... If I had my own way I would oblige society, that is, its great men, its lawyers, its divines, its literature, publicly to acknowledge as such, those instances of untruth which are not lies, as for instance, untruths in war; and then there could be no perplexity to the individual Catholic, for he would not be taking the law into his own hands” (Card. Newman).

p. 49If this woman and her daughter thought that it was lawful for them, under the circumstances, to say something that was not true, in order to hide the truth from those who had no right to know it, then we would say that they told an untruth, but not a lie, or if a lie, then only a material lie. Murder is the formal transgression of the commandment, “Thou shalt not kill,” but accidental homicide is the material transgression. The matter of the act is the same in both cases; but in the homicide there is nothing more than the act; whereas in murder there must be the intention, which constitutes the formal sin. So a man who simply to keep himself from starving takes a loaf that is not his own commits only the material, and not the formal, act of stealing, that is, he does not commit a sin.

So we say, that if a person says something that is not true in order to keep a secret that must be kept, then such a person commits the material, but not the formal, act of lying. “If I allow of silence, why not of the method of material lying, since half of a truth is often a lie? And, again, if all killing be not murder, nor all taking from another stealing, why must all untruths be lies? Now I will say freely that I think it difficult to answer this question, whether it be urged by St. Clement or by Milton” (Card. Newman, Apol., Note G).


Case VIII: Duties of a Witness

p. 50In a certain parish, where it is difficult to enforce the civil law, the illegal sale of intoxicating liquors was causing much trouble, and in particular it had a baneful effect on the morals of the young peo-- ple. The parish priest, in order to put a stop to this illegal liquor traffic, asked the civil authorities to take action in the matter, and caused B and other witnesses to be subpoenaed to give their evidence in court, on a certain day, against A, an illegal liquor dealer. On the day appointed for the court none of the witnesses appeared. Some of the witnesses were willing to appear, but both A and B persuaded all the witnesses not to appear at the court. This caused some trouble and expense to the civil authorities. Warrants were issued for the arrest of all the witnesses. Some of them were arrested and fined, but B and others escaped. Evidence enough was obtained to convict A.

Now B comes to Confession, but the priest refuses him absolution until he would consent to make some settlement with the civil authorities. B refuses to do this. Then the priest offers B that he will intercede with the civil authorities in his behalf so that they would be as lenient with him as possible, but B refuses to submit under any consideration, and says that he is satisfied if the civil authorities will take him by force.

Did the priest act right or wrong in refusing him absolution?

Answer.—Strictly speaking, we think the priest exceeded his powers when he refused absolution to B because B refused to make restitution to the civil authorities for the expense his refusal to testify caused them. B was subpoenaed by lawful authority to appear in court and give evidence against an illegal liquor dealer.

p. 51The cause was a just cause, the public good. Therefore, B was bound in conscience to obey the summons. In fact, objectively speaking, he was bound sub gravi to obey the mandate of the court or of the grand jury and to appear in court and to tell what he knew. Of this there is no doubt. In a grave matter we are obliged to obey sub gravi legitimately constituted authority, when there is no sufficient reason for refusing to obey. In the present instance we suppose that B had no good and sufficient reason for refusing to give his evidence against the liquor dealer. He might have had what seemed to him a good reason for not appearing, but we suppose that he did not have any such reason. He was bound, therefore, in conscience, sub gravi, to obey the subpoena, and to go into court and to testify. He was bound by the virtue of obedience to do so. The civil authorities had a right to subpoena him. He, on his part, had a corresponding obligation to obey, and that obligation was binding in conscience. B was also bound to obey the summons of the magistrate by reason of the obligation laid on him by the virtue of legal justice. Every citizen is bound to render to the State his just share of service in order to promote the public good. Among these services is the duty of serving on juries and appearing as a witness, when commanded by the civil authorities to do so. All this, of course, is known and admitted by all. B was guilty, theoretically or objectively, of a grave sin of disobedience to lawful authority in refusing to obey the court in a grave matter. But obedience and legal justice do not impose an obligation of restitution, if they are violated. B was guilty of a sin of disobedience and of neglect of his civil duties, but to hold him bound to make restitution, one would have to show that B in refusing to testify, violated also the virtue of strict commutative justice. For only those who violate commutative justice are bound to restitution.

p. 52The question, therefore, arises: Did B, by refusing to testify when he was summoned by lawful authority to do so, violate the virtue of commutative justice, and make himself responsible thereby for the expenses his refusal to testify caused the court in securing the liquor dealer’s conviction? St. Liguori, De Lugo, Lessius, etc., etc., maintain that B in refusing to obey the summons of the court sinned against charity, or against obedience, or against legal justice, but not against commutative justice, and that, therefore, he incurred no obligation to make restitution for any expense caused to others. B would not be bound to make any restitution, even though through his refusal to obey the court’s summons and to testify, an innocent defendant might lose his suit and incur heavy damage. According to these theologians the mandate of the court or the subpoena imposes an obligation of obedience, but not of justice, and whoever disobeys it commits a sin of disobedience, but not of injustice. The words of St. Liguori are:

“Is a witness who flees after being summoned bound to restitution?

“Sotus, Sanchez, and others affirm that he is, because by the very fact that a witness has been summoned, he is bound in justice to give testimony; just as, if a judge orders someone to produce a document pertaining to a case, he is bound in justice to exhibit it, otherwise he must restore the loss to the party. But Lugo and Molina more commonly and more probably deny it, and Bonacina and Lessius with Sylvius consider the denial probable. The reason is that the summons imposes not an obligation of justice but only of obedience. Nor does the comparison with producing a document stand in the way; for Lessius rightly answers that the document must without doubt be produced in justice, since it is an external thing which the commonwealth can justly dispose of, as it can of the other goods of citizens when this is necessary to protect their rights; it is not so with the obligation of testifying” (lib. 5, c. 3, 270).

De Lugo admits that if a witness gives false evidence in civil or criminal suits and thereby injures another, he sins against justice and is bound to make restitution. But when a witness acts merely in a negative manner, that is to say, when he refuses to testify or conceals the truth and thereby injures another, does such a witness sin not only against obedience and charity, but also against justice, and is he bound in conscience to make restitution? “The more common opinion,” says De Lugo, “teaches that he sins against justice and with the burden of restitution; so Sotus, Navarrus, and others. Hence many infer that the same applies to a witness whom a judge wishes to summon, but who deliberately hides himself so that the judge’s order cannot be served upon him; or at least, after he has been summoned, fraudulently evades the summons so that he does not appear, or after he has appeared, so that he is not questioned; so Sanchez. Others teach that this is not a sin against commutative justice, but against charity, against obedience, or against legal justice, or against the sanctity of the oath; and therefore it does not entail a debt of restitution. Lessius says that this opinion is probable, and he himself seems to incline toward it, yet does not venture to decide. Molina expressly teaches the same,” etc. This latter opinion De Lugo calls verior, because although a witness has been subpoenaed to testify, still the law does not bind him or constrain him as yet; indeed, Malderus admits this very thing in the case of one upon whom the judge’s summons has already been lawfully served and who put forward a false pretext as an impediment in order to excuse himself. Even if the witness should appear in court and were examined or questioned by the judge, De Lugo holds that he would be bound to testify to the truth only by reason of his oath or on account of the command of the court, he is not otherwise bound to testify to the truth, except either from the sanctity of his oath or from the command of the judge; therefore, by keeping silent about the truth he does not sin against another virtue. It can not be affirmed of the witness, as it can of the judge, that his office of witness obliges him to testify to the truth. The judge has a quasi-contract binding in justice to investigate the truth, once he accepts the office of judge. The witness, on the contrary, refuses to accept the office of witness in our case, and sins by disobedience in thus refusing, but does not sin against justice, since he refuses the office of witness.

p. 53Now some will say that, although a witness refuses to testify, even though subpoenaed, still the State may supply for him the consent which he refuses, and thus he does in reality assume the office and duties of a witness, even against his will, because the State supplies his consent. The State can do this in the transfer of property and why not in imposing on him the duty of giving evidence? This, says Lugo, would be quite harsh and novel, that the commonwealth or magistrate should impose upon subjects an obligation in justice concerning personal acts.... Therefore it does not seem that it should be said that the judge can bind witnesses in justice to give testimony, but only in obedience.

The conclusion that De Lugo arrives at, after much discussion, is this:

“We therefore hold that a witness who does not testify sins indeed against obedience, not against justice, and therefore is not bound to restitution unless, by positively testifying falsely, he was the cause of the harm inflicted” (De Lugo, de justitia et jure, disp. 39, sect. 1).

B is not answerable for the damage or expense that his refusal to testify may have caused the town authorities or private individuals. The priest, therefore, could not lawfully condition the absolution upon the restitution of the penitent. B refused to accept the office of witness which the magistrate sought to impose on him by sub-poenaing him; therefore, B had no quasi-contract, binding in justice and entailing restitution, to give evidence against the liquor dealer. In refusing to accept such office, he may have sinned against obedience and legal justice or the duties of a good citizen, but he did not sin against commutative justice; and the violation of commutative justice alone entails the obligation of making restitution. If B were duly sorry for his sin of disobedience, if he looked on it as a sin, and were otherwise disposed, he had a right to receive absolution.


Case IX: What Office Must a Subdeacon Say on the Day of his Ordination?

p. 56Several young men are ordained subdeacons between eight and nine o’clock in the morning, on the feast of St. Mark, the evangelist. They are not certain as to how much of the office they are obliged to say on that day. Some recited all the little hours that morning, before their ordination to the subdeaconate, as they did not know how else to employ their time. Others said Prime, Tierce and Sext, before receiving subdeaconate, while others thought themselves obliged to say the whole office for that day, from Matins on. Were those, who recited all four little hours before their ordination to the subdeaconate, obliged to repeat any or all of them afterward, and, if obliged to repeat, where must they begin? Is there any reason for believing that the whole office for the day is obligatory on subdeacons, on the day that they receive subdeaconship? Incidentally, how would you interpret the penance, nocturnum talis diet, imposed on subdeacons?

Answer.—The divine office is obligatory on subdeacons from the moment they receive the subdeaconate. Only that part of it, however, is obligatory for them on the day of their subdeaconate, which corresponds to the canonical hour at which they were ordained. Hence a subdeacon is bound to recite, on the day of his ordination to the subdeaconate, that part of the office which is recited in choir by those who are obliged to say the office in choir. La Croix thinks that if a subdeacon received his subdeaconate at eleven A. M. he would be bound to say only the vespers and compline of that day, as the little hours will already have been recited in choir by that time. St. Alphonsus, however, differs with La Croix on this point, maintaining that the subdeacon is bound to recite that part of the office which corresponds to the canonical hour of Sext; therefore, from Sext on. And this seems to be the better opinion, and the one generally followed. In the case of the young men ordained on St. Mark’s feast, their obligation began before nine o’clock A.M., therefore they are obliged to recite Tierce, as that is the part of the Breviary that corresponds to the hour of nine o’clock in the morning. Originally the office was recited as follows: Matins were said immediately after midnight; Lauds were said at the dawn; Prime after sunrise; Tierce at nine o’clock in the morning; Sext at noon; None at three o’clock in the afternoon; Vespers at sunset, and Compline at dusk. If the subdeaconate were not conferred until ten A.M. the office would be obligatory from Sext on. As regards the question as to whether the young men who recited all four little hours before receiving the subdeaconate, there exists a difference of opinion among theologians. Some theologians, as Tournely, Bonacina, La Croix, etc., maintain that the young men did not satisfy their obligation by reciting the little hours before ordination, because an obligation can not be satisfied before it is contracted. Now, these young men, at the time when they recited the little hours, were under no obligation to recite them. Afterward, from nine o’clock A. M. on, they are under an obligation to recite that part of the office that corresponds to that canonical hour of the day, namely, Tierce, which obligation has not yet been satisfied. To this, Lugo, Tamburini, etc., make reply, that a debt may be paid by anticipation, when it is morally certain that it is going to be contracted. Both these opinions are probable, in the estimation of St. Liguori (lib. 5, c. 2, v. 140).

p. 57Again it is urged that the subdeacon is obliged to recite the office ia the name of the Church, but a young man, before his deaconship, can not recite the office in the name of the Church, and, therefore, by such recitation, he does not satisfy the obligation that is laid upon him later in the day.

But to this it may be replied, says St. Liguori, that an excommunicated priest does not and can not pray in the name of the Church, and yet he is bound to say his office, and, by saying his office, he satisfies his obligation in this regard. Therefore, to satisfy the obligation of reciting the office, it is not necessary that it be recited in the name of the Church. And this opinion the holy doctor calls probable. These young men, therefore, who recited the little hours in the morning before their ordination to the subdeaconate, can not, strictly speaking, be required to repeat any one of them, although they received subdeaconship about nine A. M. However, in practise, it is more adviseable to have them say, after their ordination, the hours of the Breviary that correspond to the hour of their ordination. Such a practise removes all scruples on this score, and quiets the conscience at a time when young men are apt to be worried by many false fears.

There is no ground whatever for thinking that a newly ordained subdeacon is bound to recite the whole office of the day on which he receives subdeaconship. There may be subdeacons who, through overanxiety, reason themselves into such an obligation; but, as a matter of fact, the obligation does not exist, neither in law nor in fact. The reason is indicated above.

The words, nocturnum talis diet, indicating the penance imposed on the newly ordained subdeacon by the ordaining prelate, in gratitude for the order received, mean either the nocturn of the ferial office, or the first nocturn of the feast, or the first nocturn of the dominical office, accordingly as the ordination takes place, either on a feria, a feast day, or a Sunday. The Congregation of Rites August 11, 1860, answered: “Understand the words of the Roman Pontifical, the nocturn of such a day, as referring to the single ferial nocturn, or to the first nocturn of Sunday, as in the Psalter, that is, twelve Psalms with their antiphons from the season; the ordaining Bishop can designate either that of the very day on which he holds the ordination, or that of another day, at his discretion. But when the Bishop expresses nothing other than what the words of the Pontifical state, it must be said to mean the nocturn of the feria which corresponds to the day on which the ordination took place.” That is to say, it is the ordaining prelate’s privilege to determine the nocturn which the newly ordained subdeacon is to say as a penance. But if the bishop simply repeats the words of the pontifical, nocturnum talis diei, he is to be understood as meaning the nocturn of the ferial office corresponding to the day of the ordination. For instance, if the ordination took place on a Thursday, on which the feast of an Apostle was celebrated,the nocturn would be the nocturn of the ferial office feriae quintae. This nocturn does not include the Pater, Ave, or Credo; nor does it include the invitatorium and hymn, or the lessons. It includes only the twelve psalms, with their proper antiphons. In the case submitted, the nocturn would be the first nocturn of the Dominical office for the second Sunday after Easter, as the feast of St. Mark fell on that Sunday this year.


Case X: Betrothal and Marriage Under the New Law

p. 60John and Mary, having made up their minds to get married, draw up a written engagement to that effect, signed by both of them. Informed, however, by Father B., their parish priest, that such a document has no value in the eyes of the Church under the new marriage law, unless signed also by the ordinary of the diocese, or by the parish priest, or at least by two witnesses besides themselves, they resolve to bring the document to Father B. so that he may add his signature. Accordingly they invite Father B. to dine with them and a party of friends at a country house, which John owns at some distance beyond the limits of Father B.’s parish, when the betrothal document is to be given to him to sign it. When the day appointed for the dinner arrived, Father B. was called elsewhere on important business, and he delegated his curate to take his place and to sign the written espousals between John and Mary. This the curate did, with much satisfaction to all concerned. Shortly after, however, John and Mary quarrelled about some matter of little importance, and John, without Mary’s consent, even against her earnest protest, broke off his engagement to her, and sought the hand of her sister Margaret in marriage. Margaret lived in another town. She was fully advised about the engagement of her sister Mary to John. But being convinced that things were at an end between her sister and John, and believing that an alliance with John was something to be desired, Margaret agreed to marry him, provided there be no delay. To this John consents, and together they call upon Father W., parish priest of the town where Margaret lives, to make the necessary arrangements for a speedy marriage. Father W. knows nothing of John’s former betrothal to Margaret’s sister, but he refuses to marry Margaret and John, because of Margaret’s youth. Hereupon Margaret and John framed a document purporting to be the written consent of Margaret’s parents to the marriage and they forged Margaret’s father’s name to the document. Still Father W. refused to marry them. They now threaten that unless Father W. agrees to marry them, John will revoke a bequest of many thousands of dollars which he made to Father W.’s church, and which Father W. was very anxious to receive, as it would liquidate a heavy debt with which the church was burdened. Very much perturbed by this threat, and deceived by John and Margaret as to Margaret’s parents, consent to the marriage, moreover ignorant of John’s former betrothal to Margaret’s sister Mary, Father W. finally consents, and marries Margaret to John in the chapel of a convent, situated within the limits of his parish, but altogether exempt from his jurisdiction, and having a chaplain of its own, who possesses the faculties and jurisdiction granted to rectores piorum locorum. This chaplain was absent at the time and knew nothing about the affair, but the superioress of the convent had gladly given her consent, as Margaret was a former pupil of the convent, and socially quite prominent. Are these espousals and this marriage valid or invalid?

p. 61Answer.—We will take up, first, the question of the sponsalia, which John and Mary contracted in writing and which they signed and afterward presented to the delegated curate, who also signed for and in the name of Father B., the parish priest. These sponsalia were null and void in foro externo ecclesiae, under the provisions of the new marriage law “Ne temere,” for three reasons, any one of which, of itself, was sufficient to invalidate the espousals. (a) It is required for the validity of espousals that they be signed simultaneously by the contracting parties and by the ordinary of the diocese or the parish priest, or at least by two witnesses, in the presence of one another. Asked recently “whether, in order to enter into valid Espousals, the parties are bound to sign the document in a single act together with the pastor or Ordinary, or with two witnesses; or whether it is sufficient instead that the document, signed by one party together with the pastor or with two witnesses, be sent to the other party, who in turn signs with the pastor or with two witnesses,” the Congregation of the Council, on July 27, 1908, answered: “Yes to the first part, no to the second.” The purpose of this requirement is to prevent fraud and deception, the same as the civil law requires that a last will and testament must be signed by the testator in the presence of the witnesses and by the witnesses in the presence of the testator and of one another. The espousals of John and Mary were not signed by them unico contextu with the parish priest; therefore, they were invalid. Recent commentaries, v. g., Noldin, Devine, etc., must be revised to agree with this decision.

p. 62(b) The sponsalia were invalid because they were not signed by the parish priest himself, but by his curate. The parish priest can not subdelegate his curate to sign the sponsalia. Neither can the ordinary of the diocese delegate another to sign for him. In case either the bishop or the parish priest can not or do not sign the sponsalia, then two witnesses must sign. The question was proposed to the Congregation of the Council: “Whether espousals, besides being celebrated before the Ordinary or pastor, may also be celebrated before someone delegated by either”; and the Sacred Congregation answered, March 28, 1908: “No.” The ordinary of the diocese and the parish priest are the authorized witnesses of the Church for this purpose, testis auctorizabilis or qualificatus. The Church is willing to trust them, and to rely on what they do, but she is not willing to accept the testimony of one whom either of them may subdelegate. In the absence of either the ordinary or the parish priest, the law requires that two witnesses shall sign the sponsalia, even though these witnesses be priests and delegated by the ordinary or the parish priest. There is a difference here between the Sponsalia and the marriage under the new law. The ordinary or the parish priest may delegate another priest to assist at a marriage, provided it take place within their territory; but they can not delegate validly another priest to sign the written sponsalia, even though the document be signed within their territory. S. Congr. Concilii, die 4 Feb. 1908, ad VII.

p. 63(c) The sponsalia were invalid, because the country house where they were signed was outside the limits of Father B.’s parish. Any ordinary of a diocese and any parish priest may sign the sponsalia, both validly and licitly, provided they sign within the territory subject to their jurisdiction. To the question: “Whether espousals may be celebrated only before the Ordinary or pastor of the domicile or month-long residence, or also before any Ordinary or pastor,” the Congregation of the Council replied, March 28, 1908: “They may be celebrated before any Ordinary or pastor, provided it is within the territorial limits of that Ordinary or pastor.” ‘Therefore, even though Father B. himself had signed the sponsalia, under the circumstances they would be invalid, because signed outside the parish limits. These espousals, therefore, being invalid, created no canonical impediments of any kind to the subsequent marriage of John to any relative of Mary. He was canonically free to marry whomsoever he might choose, as far as these sponsalia were concerned.

When, therefore, he appeared with Margaret, Mary’s sister, before Father W. and requested to be married, he had a right to do so. The consent of Margaret’s parents was not necessary ad validitatem matrimonii between Margaret and John. It might have been required ad liceitatem, but not ad validitatem. Moreover, Father W. was not deceived regarding the purpose of John and Margaret. When the new marriage law says that for the validity of a marriage, the parish priest must assist “provided that, invited and requested, and constrained neither by force nor by grave fear, he asks for and receives the consent of the contracting parties,” it means that the mere passive presence of the parish priest is not sufficient, but that he must know what the parties want him for; he must not be deceived as to the purpose for which his presence is required, nor must his presence be secured by force or intimidation. In this case, Father W. is perfectly well aware what is wanted of him. He is deceived as to a point of minor importance, not required for the validity of the marriage, and in no way interfering with Father W.’s full knowledge of what John and Margaret desire to do, and desire him to witness. If while they were conversing with Father W. two witnesses had appeared, and John and Margaret had exchanged mutual vows, the marriage would be invalid, because deception was practised within the meaning of the law. But as things stand, Father W. is invitatus et rogatus. But did not John use threats and intimidation when he threatened to revoke his bequest? No, not within the meaning of the law. It was not an unjust threat that John made. He had a perfect right to revoke his bequest. He was doing Father W. and his church no unjust injury in threatening to revoke his bequest. John might have threatened to go to the bishop about the matter, or even to the apostolic delegate. That would not be using unjustifiable intimidation, for it was within John’s rights to go to the bishop or the apostolic delegate about the matter, if he choose to do so, and he would not invade any rights of Father W. in so doing, nor would he do him any unjust injury. Therefore, when Father W. finally made up his mind to witness John’s marriage, he was neither vi aut metu gravi constrictus, but properly invitatus et rogatus, and there only remained for him to require and to receive the mutual consent of the contracting parties, so that he may ask for and receive the consent of the contracting parties.

p. 65That Father W. performed the marriage in the chapel of a convent that was removed from his jurisdiction, did not invalidate the marriage. The convent was within the territory of Father W.’s parish, although exempt from his jurisdiction. Now the chaplain of such a convent, if he be altogether exempt from the jurisdiction of the parish priest, has jurisdiction only over such persons as are under his care, and not over such persons as may visit the convent. All persons within the territory of the convent, who are not personally committed to the care of the chaplain, are subject to the jurisdiction of the parish priest of the parish in which such convent is situated. Such is the ruling of the Congregation of the Council. Asked “whether chaplains or rectors of pious places of any kind exempt from parochial jurisdiction can validly assist at marriages without delegation from the pastor or Ordinary,” the Congregation of the Council answered, February 4, 1908: “Yes, for persons entrusted to them, but in the place where they exercise jurisdiction, provided it is established that full parochial power was committed to them.” All other persons within the parish limits of Father W.’s parish are subject to Father W.’s jurisdiction, even while within the exempted territory of the pii loci.


Case XI: Delegation Regarding Marriages

p. 66Caius, who lives in the town of A., was engaged to a young lady from the town of B. Caius’ brother is pastor in A. There were special reasons why the marriage should take place in A., and Caius’ brother, the pastor, had intended to perform it, without any assistance or permission from the bride’s pastor at B. Shortly before the time appointed for the marriage, however, the pastor of A. met with an accident and was obliged to leave home in order to be treated in a hospital in a neighboring city. As it was impossible for him to perform the marriage he asked a friend of his, who is pastor in C., to take his place and do it for him. This the pastor of C. agreed to do, but at the last moment he was called away by a death in his own family, and in his hurry and excitement he commissioned his assistant to go to the town of A. and to marry the young people. This the assistant did without further formality, as there was no time to be lost. Now I desire to know whether the pastor of C. could, under the circumstances, subdelegate his assistant priest to perform this marriage in the town of A., and whether the permission of the bride’s pastor at B. was required in order that the pastor at A. or his delegate might assist licitly at this marriage? Answer.—This marriage was performed in the town of A. Therefore the parish priest of A. or else the bishop of the diocese was the only person who could witness this marriage validly. In their absence they must designate some other priest, certus et determinatus, says the new law, who shall witness the marriage as their delegate. The parochus loci where the marriage takes place is the proper person to witness validly a marriage. It makes no difference in relation to the validity of a marriage whether the contracting parties have a domicile or not in the parish. This marriage took place in the town of A. Therefore, the pastor of A. was the competent person to assist validly at it, or to delegate another priest to do so for him. As a matter of fact, the bridegroom lived in A. Therefore, as far as he was concerned, the pastor of A. could marry him not only validly but licitly also. But the bride did not live in the town of A., but in the town of B., and the new marriage law says that the pastor of the bride, in the first place, is the proper person to assist licitly at her marriage. “In every case, however, let it be held as a rule that the marriage be celebrated before the bride’s pastor.” “Ne temere,” V, 5. When there is a justa causa, however, the law does not require the bride to be married by her own pastor, nor does it in that case require that she get his permission to be married licitly elsewhere. When there is no serious reason whatever why a girl should not be married in her own parish and by her own pastor, then the law requires that she be married there, to make her marriage altogether licit. But where there is a serious reason why she should be married outside of her own parish and by some one else than her parish priest, all the commentators on the new marriage law agree that the bride is free to be married by the pastor of the bridegroom. Thus Fr. Noldin, S.J., says:

p. 67“From the words of the decree, the right of assisting at the marriage belongs in the first place to the bride’s pastor; in practice, however, the distinction between the bride’s pastor and the bridegroom’s pastor should not be pressed in this matter. For since only a just cause is required for the bridegroom’s pastor to assist licitly, and any reasonable cause of advantage, convenience, or custom is considered just, a just cause will scarcely ever be lacking when those about to marry ask to contract before the bridegroom’s pastor.” n. 10, a.

p. 68As there were serious reasons for this marriage taking place in A., where the bridegroom lived, the bride was at liberty to be married there, without asking leave of her own pastor. And let us add, in passing, in this case the bride’s pastor could make no claim to the marriage fee. Therefore, the pastor of A., being himself prevented from witnessing this marriage, had the right, quoad liceitatem, to delegate some other priest to take his place and to act for him. Validly and licitly, therefore, the pastor of A. delegated the pastor of C. to perform this marriage for him, within the limits of the parish of A., without procuring any authorization or permission from the parish priest of B., who was the bride’s pastor.

But now it happened that the pastor of C. could not personally execute the delegation which he received from A., and so he commissioned his curate to execute it for him. The question now arises, was C. competent, in this particular case, to subdelegate his assistant? He himself was delegated personally by A. to assist at this marriage. Did the delegated faculty which he received include expressly or by implication the further faculty to subdelegate another, in case he could not execute the delegation himself? In general, a pastor who delegates another priest to witness a marriage in his stead may also grant such other priest the power to subdelegate another, provided always that it be some certain and determined priest whom he subdelegates.

“To a delegated priest may be granted either a special or a general faculty of subdelegating; for a delegation of this kind is not considered indeterminate, provided the delegate substitutes for himself (subdelegates) only a determinate person.” Noldin, 13.

The difficulty here is to determine whether in fact the pastor of A., in delegating the pastor of C. to assist at Caius’ marriage, granted him also the further power of subdelegating some one else.

p. 69If A. did in fact grant this further power to C., then C.’s curate was validly subdelegated and the marriage he performed in A.’s parish was valid. But if A. did not grant C. the power of subdelegating another, then, of course, C.’s curate’s subdelegation was void and the marriage he performed was invalid. It is a question of fact and not of law. May it be taken for granted that C. in this case received from A. the power to subdelegate? We do not think so. The power to subdelegate may be granted either by word of mouth or in writing, expressly or tacitly, or by sign or gesture, personally or through a third person, for a particular case or for all marriages. But an interpretative delegation is, in fact, no delegation. Had A. thought about it at the time, he very likely would have granted C. the power to substitute his curate in case he could not go himself. But, as a matter of fact, he did not, because he did not think about it. There is question here of something that must be capable of proof in foro externo. It is not lawful to suppose or to take for granted certain powers, but their grant must be capable of proof. Otherwise the Sacraments would be exposed to the danger of being null and void. It is not lawful to suppose that one has been granted jurisdiction to hear confessions, except in a case of necessity, but one must make sure that jurisdiction has actually been given. The decree Ne temere does not lay down any rules for subdelegating. Therefore, the question of subdelegating must be governed by the rules of the common law of the Church. According to the rules of the Canon Law a delegate may subdelegate:




	If he be delegated ad universalitatem causarum. 2. If he received special authorization to subdelegate.



As far as we are able to judge, in the present case there was no special authorization granted to the pastor of C. to subdelegate his curate. Therefore, as soon as C. foresaw that it would be impossible for him to assist at Caius’ marriage, he should have communicated either with the pastor of A. or with A.’s bishop, and requested the faculty to subdelegate his curate, or else have either of them delegate him. Caius and his bride should be made to renew their consent before the pastor of A. or B. or before some one properly delegated by either of them and before two witnesses. If this is impossible, apply for a sanatio in radice.


Case XII: The Papal Blessing at the Point of Death

p. 71Discussing recently, with some fellow priests, the question of the papal benediction in articulo mortis, there seemed to be a considerable difference of opinion as to how often it might be given to the same sick person during the progress of the same sickness. Some of the clergy thought that it might be given or repeated whenever Extreme Unction was given or repeated. Others thought that if it were given to a sick person while in mortal sin it ought to be repeated when such person made a good confession. Others seemed to think that if the sickness continued for some time and the sick person had the misfortune to fall, from time to time, into mortal sin, the blessing ought to be repeated each time that the sick person received absolution for mortal sin. Is there any certainty in this matter, or may a priest follow whatever seems good and reasonable to him?

Answer.—A priest may not follow whatever seems good to him in this matter, as the Sacred Congregation of Indulgences has, at various times, answered all the above questions. Let us take them up, one after another. First, may the papal blessing be given more than once during the same sickness? At least, may it be repeated whenever Extreme Unction may be repeated during a protracted sickness? No, the papal blessing, in articulo mortis, may not be given more than once during the same sickness, even though it might be allowed to repeat the administration of the Sacrament of Extreme Unction. St. Alphonsus and the theologians generally permit the repetition of Extreme Unction during the same sickness about once a month, because if the sick person continues to live for a month or more after having been anointed, the original crisis or danger of death, or periculum mortis, is supposed to have passed and a new danger to have supervened, which renders lawful a new administration of Extreme Unction. But the same can not be said for the repetition of the papal blessing, because the Congregation of Indulgences forbids it. Asked whether the last blessing might be given “twice or more in the same illness, which is unexpectedly prolonged, even if the sick person has not recovered,” the Sacred Congregation replied, September 23, 1775: “Once in the same condition of illness.” Again, when the Sacred Congregation was approached with the doubt: “Whether the apostolic blessing can be imparted several times to the sick when a new danger of death returns,” it replied on September 24, 1838: “No, while the same illness continues, even if prolonged; yes, if the sick person has recovered and afterward, from whatever cause, returns to a new danger of death.” The reason why it is not permitted to repeat the blessing during the same sickness is because such repetition is useless. The plenary indulgence granted by the Pope to the dying can be gained only once and that only at the instant of death. If the sickness continues, the indulgence also continues, to be gained at the moment of death. If the sick person does not die, neither does he gain the indulgence. If the sick person recovers and later on contracts a new sickness, he must receive a new blessing, because the former one passed with the passing of the sickness, for which alone it was granted. The second question to be answered is this: If the last blessing was received in the state of mortal sin, ought it to be repeated when the sick person is absolved from mortal sin? Again the answer is no. This was the answer made to this question by the Congregation of Indulgences on June 20, 1836. As the plenary indulgence is not gained when it is given, but only at the moment of death, it makes no difference quoad hoc, whether the sick person be in the state of grace or in mortal sin at the time the blessing is given. The indulgence is gained at the instant of death, at the moment when the soul leaves the body, and if at that moment the dying person is in the state of grace and has complied with the other conditions for gaining the indulgence he gains it, even though he was in mortal sin at the time the priest gave him the blessing. Therefore, Fr. Schneider, S.J., in his work, “Rescripta Authentica,” p. 701, after reminding his readers that the blessing can be given only once during the same sickness adds: “For none of these things hinders the effect if the sick person is disposed at the true moment of death; the indulgence is given precisely for that moment,”

p. 73For the reasons just given it follows that it is not lawful to repeat the last blessing, even though the sick person, after having received it in the state of grace, should afterward fall into mortal sin. As was just said, the plenary indulgence granted by the blessing is intended only for the moment of death. If the dying person, who has received the blessing while in the state of grace and then has had the misfortune to fall into mortal sin, is in the state of grace at the moment of death, that. is all that the sovereign pontiff requires for the gaining of the indulgence. And for this reason the Congregation of Indulgences, on June 20, 1836, replied that it was not necessary, and therefore not lawful, to repeat the papal blessing in articulo mortis, even though the dying person should fall into mortal sin, after having received it. And this was the third question to be answered.;

For the further illustration of this matter it might be well to recall to mind that all persons who are in danger of death, and who are capable of receiving sacramental absolution, may and should ‘receive this papal blessing. Therefore, first, even those who are unconscious and who, even through their own fault have not received the last Sacraments, ought to receive the last blessing; second, also children who have never been to Confession or holy Communion, provided only they are old enough and capable of committing sin; third, all those who are condemned to death for crime, provided they repent; fourth, soldiers, before going into battle: fifth, and all persons who are in danger of death, whether through sickness or from some external cause.

p. 74The conditions for gaining this plenary indulgence are:

First, the same conditions that are required in order to gain any indulgence, that is to say, the person must be in the state of grace when the indulgence is gained and must have the intention of gaining the indulgence.

Second, he must be fully resigned to the will of God in dying.

Third, he must pronounce the holy name of Jesus with his lips, if possible, and if he be not able to speak he must at least invoke the holy name of Jesus in his heart.

Special attention is called to this last condition of pronouncing the most holy name of Jesus. It is required by the Congregation of Indulgences in order to gain the plenary indulgence in articulo mortis. September 22, 1892. It is something that is very easily overlooked, and, therefore, we direct especial attention to it.

Finally, it is customary to give this blessing after Confession, Viaticum and Extreme Unction. It is not necessary to follow this order, but it is generally followed. In which case it is necessary to repeat the confiteor three times, i. e., once before giving Viaticum, a second time before Extreme Unction, and the third time before giving the last blessing.

In a case of extreme need, where no time is to be lost, the confiteor is omitted and the priest begins the blessing at the words “Dominus noster Iesus Christus,” etc. If there were danger even in the delay required for this formula, then the priest ought to begin with the words: “Ego facultate mihi ab apostolica sede tributa, indulgentiam plenariam et remissionem omnium peccatorum tibi concedo, in nomine Patris et Filii et Spiritus sancti, Amen.” If there be no time even for this much of the prescribed formula, some theologians are of the opinion that the formula “Benedicat te, Omnipotens Deus, Pater et Filius et Spiritus sanctus, Amen” is sufficient for the valid imparting of the apostolic blessing and the plenary indulgence. (Cf. Schüch, O. S. B., “Pastoral Theologie,” p. 823.)


Case XIII: Saying Mass Without Wine

p. 76A Catholic man died recently in an outmission belonging to the parish of A. The pastor of A. was absent from home on the annual retreat of the clergy of the diocese. He had made arrangements with the assistant of a neighboring parish, belonging to a neighboring diocese, to look after his parish as well as this outmission during his absence, in the matter of sick calls and funerals, if there should be any, which was thought unlikely. This assistant was a young priest, just ordained, and unfamiliar with the conditions at A., and, especially, at the outmission. As this Catholic man died suddenly, in fact had been killed accidentally, the assistant priest was not notified until almost the last moment. The family of the deceased wanted a Requiem High Mass, and the necessary arrangements were made with the choir of the parish of A., etc. The church was crowded with Catholics and non-Catholics, when the young priest arrived to say the Mass and bless the corpse. But he had forgotten to bring along any Mass wine, and there was none to be had in the neighborhood for several miles around. To send home for some was out of the question. At the same time the young priest was afraid to omit the Mass. In his excitement he said the Mass, consecrating only one species, that is, the bread. Now it is asked:

1st. Is it ever allowed to consecrate one species alone?

2d. Would the Mass, said with one species, i. e., with bread alone, or with wine alone, be a true sacrifice or a real Mass?

p. 773d. Might a priest retain the stipend, if he said Mass only with one species?

Answer.—We are not concerned here with the subjective question of the young priest’s guilt or innocence in saying Mass with bread alone. That question will depend on the state of the young man’s conscience at the time, as to what could be done lawfully, under the circumstances. If, in his excitement, he thought it was best to proceed as he did, in order to avoid scandal and harsh criticism, and having no means at hand, as for instance, a manual of Moral Theology, to advise him that his conduct was wrong, he may be acquitted of mortal sin. It is difficult to conceive, however, how any one, having completed an ordinary course of theology, and not have been guilty of grave criminal negligence in his studies during that time, could doubt for a moment that it is never allowed to say Mass with one species alone. However, this question does not concern us at present.

Our concern at present is with the objective question:

1st. Does the Church ever allow a priest to say Mass with one species alone?

Would it be lawful to say Mass with bread alone, or with wine alone, for any purpose whatever, v. g., to administer Viaticum? No, it is never allowed, under any circumstances, to say Mass with one species. St. Thomas (III. pars., q. 83, a. 6) calls it an “immane sacrilegium,” and the Church, in the Corpus Jur. Can., pronounces excommunication against any priest who would dare to interrupt the Mass after the consecration of the bread, “if anyone rashly presumes to do this (namely, that a priest, once he has begun, presume to leave the rites altogether incomplete), he shall undergo the sentence of excommunication.” (Decree Gratian, p. 2, c. 7, q. 1, cap.: Nihil.) The Church is so strict in this matter, that should a priest, after the consecration of the bread, be stricken with a fatal malady and be unable to proceed with the consecration of the wine, the Church not only permits, but commands, even an excommunicated priest, yes, even a vitandus, if no other be at hand, to consecrate the wine and complete the Mass, rather than allow or permit the Mass to end with the consecration of only one species. St. Alphonsus maintains that the obligation to consecrate both species in the Mass, both the bread and the wine, is of strict divine command, from which neither the Pope nor the Church has any authority to dispense.

p. 78Again, in the instructions on the Mass, as contained in the Roman missal, we read:

“If the matter that should be supplied, by reason of a lack either of bread or of wine, could in no way be obtained: if this occurs before the consecration of the Body, one must not proceed further; if after the consecration of the Body, or even of the wine, a lack of the other species is discovered after one species has already been consecrated, then, if it can in no way be obtained, one must proceed and complete the Mass, but in such a way that the words and signs pertaining to the missing species are omitted. But if it can be obtained by waiting for some time, one must wait, lest the sacrifice remain incomplete.” (De defect. occur. circa Missam, n. iv, 8.)

If this young priest was not aware that there was no wine until after the consecration of the bread, and there was no wine to be had, then he would be permitted to continue the Mass to the end, omitting only those words and signs that refer to the consecrated wine. But if at any time before the consecration of the bread he perceived the absence of the wine, he should have discontinued the Mass immediately. Not even in order to administer Viaticum to himself, or to another, would, or could, the Church allow him to consecrate one species alone. “This is certain: it is never lawful to consecrate one species without the other; for Christ gave the power to do what He Himself did, and commanded it to be done thus.” (Ballerini-Palmieri, tr. 10, 230.)

p. 792d. Would the Mass celebrated with one species be a true Mass and a real sacrifice?

Modern theologians maintain that it would not. Thus, Father Lehmkuhl holds that it is dogmatically settled that the consecration of both species is required for the essence or substance of the Mass as a sacrifice. Without this double consecration, namely of the bread and of the wine, there is no adequate or sufficient showing forth or representation of the sacrifice of Christ on the Cross, as instituted and ordained and willed by Jesus Christ.

It is in no way probable that either consecration by itself suffices for the essence of the sacrifice of the Mass. For although it could have been sufficient, so that it might have been adopted for the sacrifice, nevertheless it was not in fact adopted in that manner by Christ the Lord. For the real representation of the bloody death is not sufficiently had according to what Christ willed unless the consecration of each separate species takes place. But this real representation is essential to the Mass.” (Lehmkuhl, I., n. 165).

According to Cardinal De Lugo, the Mass is essentially, in its institution by Christ, a commemorative sacrifice, representing the bloody sacrifice of Christ on the Cross. Now it represents the death of Christ, in as far as, by virtue of the words of consecration, the Body and the Blood of Christ are separated one from the other. If, therefore, a priest intended from the beginning to consecrate only one species, such an one could not be considered as having the intention of doing what Christ ordained and instituted, and consequently he would not consecrate at all. Other theologians, however, deny this.

Ballerini thinks that in the consecration of the bread alone, the death of Christ is shown forth in a partial manner: “Nor is it altogether improbable that a representation of Christ’s death is in some manner had there also, because by force of the words and from the celebrant’s intention, only the Body, not the Blood, is placed there.” (Ballerini, tr. 10, 230).

p. 803d. May a priest retain the stipend for saying Mass in which he consecrates only the bread?

Berardi, Praxis Confessariorum, 1182, puts a question concerning a priest who in good faith used unsuitable wine in the celebration of Mass: namely, whether he is bound to celebrate another Mass on account of the offering received? He quotes the answer, taken from “L’Avvisatore Eccl. p. 168:

“For Masses celebrated in good faith before the doubt arose, he seems bound to nothing, because although commutative justice was violated, theological fault was nevertheless absent. He can, however, seek remission (understand, for greater security) from the Holy See.” If the young assistant acted in good faith he may retain the stipend. Ballerini says that he may not, because he cannot liquidate a debt that is quite certain by a doubtful payment.


Case XIV: A Marriage Case Recently Decided by Rome

p. 81The following is a synopsis of a marriage case recently decided by the tribunal of the Rota:

In 1879, one Werner, a German Lutheran, contracted marriage with Eliza, a member of the same sect, before a Lutheran minister. Before the marriage Werner had heard reports reflecting on Eliza, but they did not deter him from marrying her, because, as he said to his relatives, if the reports should prove true, or if the girl proved unfaithful after marriage, he would simply get a divorce. Accordingly, the marriage took place, without the wife ever learning of the objections made against her. After the birth of several children, the relations between Werner and Eliza became so strained that the wife procured a divorce in 1884. Two years later Werner married again, but his second wife died in 1895, leaving three children by the marriage.

After the death of this second woman, Werner became acquainted with Antonia, a Catholic noblewoman, who, in her desire to convert Werner and his children to the Catholic faith, consented to marry him, and accordingly applied to her bishop for a certificate de stat libero for Werner, which would declare Werner’s marriage to Eliza invalid, and that Werner was free to marry Antonia. But the bishop refused the certificate de statu libero, on account of the impedimentum ligaminis, as Werner’s first wife Eliza was still living. To remove this obstacle, Antonia, the Catholic woman, brought a case in the bishop’s court, for the declaration of the invalidity of Werner’s first marriage, on the grounds that it had been contracted with a conditio turpis, namely, the intention, if certain things proved true, of procuring a divorce, and that this conditio turpis destroyed the substance of the marriage. The bishop decided against Antonia, who thereupon appealed the case to Rome.

p. 82The Facts of THE Case.—Upon examination, the tribunal of the Rota, at Rome, found the facts of the case to be these: Werner had the intention of marrying his first wife Eliza, according to the rites of the Lutheran Church, which permits divorce for adultery, but that this dissolubility was not put as a condition on the occasion of the marriage. When adverse criticism was made against Eliza before the marriage, Werner states that: “As no facts were given, I believed the reports to be unfounded and mere idle gossip. For the moment I did not think that it would come to this, and my usual reply was that I wanted to be let alone, that I loved the girl and that I was making a good marriage.” Some days before the marriage Werner replied to some who still endeavored to dissuade him: “It makes no difference to me, even if the stories about the girl should prove to be true, or if she should go wrong after our marriage, I would not kill myself for that; I would simply get a divorce.”

From these and similar expressions of Werner, the tribunal of Rota holds that Werner’s predominating intention was to contract a valid marriage, although he held the erroneous opinion that marriage is dissoluble for adultery. When examined by the bishop’s curia, Werner testified:

“In marrying Eliza according to the rites of the Evangelical Church, I wished to contract a Christian marriage, according to the belief of my sect, and I wished to assume the duties of a Christian marriage. I believed that Christian marriage could be dissolved for certain causes and that after its dissolution I would be free to marry again. During the marriage ceremony, when I was standing before the altar, I was decided to fulfil my duties, but I also thought that, if the stories about my wife proved to be true, I would get a divorce.”

p. 83From these facts of the case it is evident that Werner wished to contract a valid marriage, although he held the erroneous opinion that marriage was dissoluble for adultery on the wife’s part; furthermore, that this intention of his was not put as a pact or condition, because he did not think it necessary, first, because he did not believe the reports about his wife; and, secondly, because if the reports should prove to be true, he had at hand a remedy for the dissolution of the marriage, independently of any prenuptial agreement, namely, divorce, sanctioned by his sect, as well, as by the law of the country.

The Law IN THE Case.—According to Catholic theology, not any intention of dissolving a marriage is sufficient to invalidate a marriage, but only such intention as has been put forward as a pact or condition, at the celebration of the marriage. When asked as to whether a marriage is valid when contracted between a Catholic and a schismatic with the intention of dissolving the marriage, the Holy Office replied, October 20, 1680: “Those marriages are null when these things are put forward as a pact or when the marriages are contracted with this condition, otherwise the marriages are valid.” If the prime intention of the parties to the contract was to contract a dissoluble marriage, such intention would destroy the substance of the marriage, since there is no such thing possible among Christians as a dissoluble marriage, Christian marriage being essentially indissoluble. But where the prime intention is to contract a true and valid marriage, then, though the parties believe that marriage is dissoluble for certain causes, still such secondary intention or persuasion is absorbed by the prime intention of contracting a true Christian marriage and it does not destroy the substance of the contract. This doctrine is set forth by Pope Benedict XIV, synodo dioecesana, 1. 13, and is confirmed by Pius VI in a letter to the Archbishop of Prague, July 2, 1789:

p. 84“Nor is there lacking an intimate reason why the intention of contracting according to the ideas of a sect or of a law which permits the dissolution of marriage for these causes does not militate against its validity, provided this intention is not put forth as a pact; for, from the very fact that non-Catholics, through error, think that the dissolution of marriage for these causes is not repugnant to the law of Christ; hence, it comes about that in their minds, by reason of this false opinion, the intention of contracting according to such laws, or to the principles of such a sect, by no means excludes the primary intention of contracting according to the divine law confirmed by Christ. Hence, this will remain at the act of contracting, and from it flows and is determined the consent which is given to the act. And consent given according to the law of Christ is suitable and sufficient for the validity of marriage, unless there be some other canonical impediment.”

Again, the making of a pact or condition is not presumed éin foro externo, but must be proved. Benedict XIV, loc. cit., says:

“If the express condition that the marriage is to be dissolved in case of adultery has not been made, although the contracting. parties may be in error with regard to the dissolution of marriage by adultery; still the presumption remains that when they willed to contract marriage as it was instituted by Christ, they willed to contract perpetual and indissoluble marriage, even should adultery take place, for, as we have said, the general will of contracting marriage as instituted by Christ prevails, and in a manner, absorbs that private error; so that the marriage thus contracted remains firm and valid.”

p. 85But, it may be asked, what if the parties, knowing the law permitting the dissolution of marriage for adultery, have contracted marriage with this positive intention that in the case of the infidelity of one of them the marriage can be dissolved.

In such case, of course, the marriage would be null, for this positive intention would destroy the marriage on account of the defect of the matrimonial mind to its proper object, i. e., to an indissoluble marriage. But the auditors of the Rota decided that this doctrine cannot be applied to the present case, because Werner, ignoring the rumors about Eliza, and having no doubt about her future fidelity, had no reason for limiting his consent at the marriage. Neither did he manifest any such intention to the girl, either before or at the marriage, and yet the condition must be put forth as a pact with the knowledge and consent of the other party, because the contract is the resultant of the will of the two persons for the same object.

From the facts and the law the Rota concludes that the marriage of Werner to Eliza was a valid marriage, and that he is not free to marry Antonia.


Case XV: A Roman Catholic Marries an Oriental Schismatic

p. 86Titius, a Catholic belonging to the Roman rite, marries Bertha, who belongs to an Oriental schismatic rite, before a schismatic priest.




	Is the marriage valid?






	Is Titius excommunicated?






	Is the case reserved?



Answer.—1. The marriage is invalid, because of the diriment impediment arising from failure to observe the form established by the decree “Ne temere”. The new marriage law, as contained in the decree, “Ne temere,” binds all Catholics of the Latin rite: (a) When contracting marriage between themselves; (b) when contracting with non-Catholics, either baptized or unbaptized, unless the Holy See makes an exception for a particular country, as it has done for Germany; (c) when contracting with Catholics of an Oriental rite. Catholics belonging to the Oriental rites are not bound by the provisions of the “Ne temere” if they marry persons belonging to an Oriental rite. It is only when they contract marriage with Latin Catholics that they are indirectly bound by the new law, because the Latin Catholic is bound by it. The Congregation of the Council was asked last year:

Is a marriage contracted by a Catholic of the Latin rite with a Catholic of an Oriental rite valid when the form established by the decree “Ne temere” has not been observed?

The answer given on March 28, 1908, was: No.

In the bull Allate sunt of Pope Benedict XIV, it is expressly stated that the Orientals are not bound by new pontifical decrees, except in the following three cases: (a) When dogmas of faith are defined; (b) when the decree mentions expressly the Orientals; (c) when the Orientals are implicitly included in a pontifical decree, as they are in the bull of Leo X, in the V. Council of the Lateran, forbidding an appeal from the Pope to a future general council.

p. 87As the decree “Ne temere” is not dogmatic but only disciplinary, and as no mention is made of the Orientals, they are not bound by its provisions. Under the former marriage laws of the Church, contained in the “Tametst’ of the Council of Trent, the principle obtained that in the matter of clandestinity, if one of the parties to the marriage contract was not bound by the law of clandestinity, he communicated that privilege to the party that was bound by the law, propter individuitatem contractus. That principle no longer holds under the new law, but the general principle of the law obtains that a contract is null and void, if one of the parties to it is incompetent.

The Catholic of the Latin rite, being incompetent to contract marriage validly, except he contract before a Catholic priest having jurisdiction over the locality where the marriage takes place, his marriage to a Catholic of an Oriental rite will be null and void, unless it be contracted in that way. A fortiori, if the Oriental Catholic belong to a schismatic rite, as in the present case. As Titius was not married in the presence of the parish priest of the district, but by a schismatic priest, it is very evident that his marriage is invalid.




	Is Titius excommunicated?



Yes, Titius, by being married by a schismatic Oriental priest, has incurred excommunication. The Holy Office has repeatedly declared that Catholics who contract marriage before non-Catholic ministers of the Gospel incur excommunication.

p. 88S. Officium, August 28, 1888; May 11, 1892.

The theologians do not agree as to why such Catholics incur excommunication. Some maintain that it is because by contracting marriage before a non-Catholic minister Catholics become patrons and abettors of heresy. Others contend that Catholics, by marrying before non-Catholic ministers profess themselves, by implication, believers in heresy in foro externo and are therefore excommunicated; because receiving the Sacraments from heretics according to an heretical rite is looked upon as an implicit profession of heresy, and the bull, “Apostolicae sedis,” of Pius IX, 1869, declares that all who believe heretics, and their receivers, supporters, and in general any of their defenders, incur excommunication.

In like manner, the III. Pl. Council of Baltimore, tit. iv, cap. I, n. 127, decrees:

“Catholics who, before a minister of any non-Catholic sect, have contracted or attempted marriage outside their own diocese, in any state or territory under the authority of the prelates who are present at this council or ought to be present, incur an excommunication reserved to the bishop.”

This excommunication was not abrogated by the new marriage law of the “Ne temere.” It is still in force, and as Titius was married by a schismatic priest, he naturally incurred it.




	Is the case reserved? Yes, the case is reserved to the bishop. The Council of Baltimore just quoted, expressly reserves the excommunication of Catholics, who contract marriage before non-Catholic ministers of the Gospel, to the bishop, “Episcopo reservatam,” says the Council, “from which, however, any of the said Ordinaries may absolve, either personally or through a priest delegated for this purpose. But if they have offended in this way in their own diocese, we decree that they are by the fact itself bound by an excommunication which, unless without evasion of the law they approach another bishop, is reserved to their Ordinary. ”



Titius must apply to his own bishop to be freed from the excommunication, unless, without any intention of cheating the law, he apply to another bishop. In this latter case any bishop can remove the excommunication.


Case XVI: Irregularity Arising from Rebaptizing

p. 90


Applied correction from Woywod’s opening insert: Case XVI.—The irregularity incurred by re-baptizing has been abolished by the Code.



A non-Catholic mother, whose husband is a Catholic, gave birth to an infant that was thought to be dying, or even dead, when it was born. The attending physician also was a non-Catholic. There being no time to call a priest, the father of the child hurriedly baptized the child himself. The father is a man of ordinary education, fairly well-informed about his religion and about the requirements for a valid baptism. The physician succeeded in reviving the child and it lived and thrived. The father was never satisfied with the baptism he had administered and repeatedly requested his pastor to rebaptize the child. But the pastor refused to do so, He was afraid of incurring the irregularity ex iteratione baptismi. He admitted that the father’s anxiety about the baptism made him uneasy himself. He would rebaptize the child gladly were it not for the irregularity. Finally, he requested a visiting priest to rebaptize the child, which the visitor did. Was there danger or likelihood of incurring the irregularity ex iteratione baptismi for rebaptizing this child?

Answer—An irregularity in Canon Law is defined to be a canonical impediment which forbids the reception of orders and the exercise of those received. It is an inability created by the Canon Law, and may be removed by dispensation. Irregularity must not be confounded with suspension. Suspension is a censure, inflicted for crime, whose immediate purpose is the punishment of the delinquent. Irregularity is an impediment created by the Canon Law for the purpose of insuring reverence for the sacred ministry. Suspension applies only to clerics, while not only clerics but also laymen may become irregular. Irregularity does not take away jurisdiction, while suspension does. By violating an irregularity one does not incur a new irregularity, but by violating a suspension one becomes irregular. Suspension forbids the exercise either of orders or of jurisdiction; irregularity forbids, primarily, the giving or receiving of orders, secondly, also, the exercise of orders. The bishop may suspend, but he cannot make irregular. There is no irregularity unless it be expressed in the law. It cannot be inflicted by the sentence of a judge.

p. 91Irregularity is total or partial, according as it affects some or all exercise of orders, some or all ascent to higher orders.

Irregularity may arise from some defect of body or birth, etc., to which no moral guilt attaches, but which renders a person unfit for orders, irregularitas ex defectu; or the irregularity may arise from some crime, e. g., murder, violation of a censure, rebaptizing, etc., which renders a person unfit for the sacred ministry, irregularitas ex delicto. We repeat there is no irregularity, neither ex delicto nor ex defecto, unless it is expressly stated in the Canon Law. No matter how unfit any crime or any defect might render a man for the sacred ministry, it does not make him irregular unless it be so stated in the law.

Now, one of the irregularities that the above-mentioned parish priest was afraid of incurring was the irregularitas ex iteratione baptismi. He would gladly have rebaptized the child conditionally, could he have convinced himself that in so doing he would run no risk of incurring the irregularity. Yet the most superficial perusal of any manual of theology re irregularitatibus, ought to convince a priest that rebaptizing in the above circumstances he could not incur any irregularity. The iteration of the baptism must be sinful, to start with. If the repetition of the baptism is not mortally sinful, it does not induce the irregularity. No irregularity ex delicto is ever incurred unless the sin be a mortal sin. The repetition must be gravely culpable. But, in the case under consideration, it is difficult to see where there was room for a mortal sin.

p. 92But even though the iteration of the baptism be mortally sinful, that of itself is not sufficient to incur the irregularity. The baptism must be repeated unconditionally, iteratio absoluta. If the baptism be repeated sub conditione, no irregularity is ever incurred; for the law creating the irregularity is a lex poenalis, and, therefore, to be interpreted in its narrowest sense. To rebaptize conditionally, is really not to rebaptize at all, strictly speaking. To rebaptize, in a strict sense, the condition must be omitted. If, therefore, a priest were to rebaptize sub conditione, without any reason, or previous investigation, he might commit a mortal sin, but he would not incur any irregularity. The irregularity was first created in order to discountenance the error of the rebaptizers, those, namely, who believed and taught that converts from heresy and apostasy ought to be rebaptized on their reception into the Church (cf. Gasparri i, 329). But the addition of the condition, si non es baptizatus, excludes the heresy of the rebaptizers, and saves one from the irregularity.

Still a third condition is required in order that one incur this irregularity, namely, the baptism must be a public fact. It is not necessary, as some maintain, that the second baptism be solemn, but it is required that both the baptism and its repetition be publicly known. The law states expressly that the iteration of baptism must be a public fact. But this is impossible unless the first baptism be a public fact.

In order, therefore, to incur an irregularity for rebaptizing, the the repetition must be gravely culpable, unconditional, and public. Even in this case the irregularity incurred, according to the opinion of many grave theologians, is the prohibition to advance to higher orders, but not to exercise the orders already received. (Lehmkuhl ii, 1006; St. Alph. 1, 6, 356, etc.)

p. 93Not only the priest who rebaptizes, but also those who ex officio assist him, that is, clerics, incur the irregularity. But the parents of the person rebaptized do not incur any irregularity, neither do the godparents, even though they connive at the baptism.

The person rebaptized becomes irregular, provided he knows that he is being rebaptized against the prohibition of the Church. ' Rebaptized infants, therefore, never incur the irregularity because they are incapable of sin.

From what has been said it will appear how groundless were the fears of the priest in this case. He could not possibly incur irregularity because the rebaptism, in this case, could scarcely have been a mortal sin. And even though it were, by adding the condition, si non es baptisatus, all possibility of incurring the irregularity was removed.


Case XVII: Co-Operators in Theft

p. 94Three men agreed to drive out to a certain farm on which no one was living to pluck some of the fine fruit they had seen there. Upon their arrival at the farm they find that the fruit has already been plucked and stored away in the vacant house, and the house locked. A is anxious to get at the fruit and so he proceeds to remove one of the window-panes to enable him to get in. B helps him, but C’s conscience becomes uneasy, and so he protests and tries to dissuade the other two, but they persist in removing the fruit. When they have it and are about to start for home, B, too, becomes uneasy and turns his share over to A. C had demurred and had taken no part in the transaction. But now they are getting ready to return. A and B proceed to load the fruit into the wagon. If C would refuse to haul it in, A would most likely back down and leave it; at least as far as C knows, A could not get away with the fruit. But C is a good-hearted fellow, and out of human respect allows the fruit to be loaded onto his wagon, and helps cover and conceal it on the way in.

What about restitution?

Answer.—This is a case of co-operating in a theft. These three men agree to steal the fruit. They agree to act jointly in injuring their neighbor. In order to determine whether they are bound to make restitution, we must consider whether their action is (a) unjust; (b) the real and efficacious cause of the damage done to their neighbor; (c) sinful; or, as the theologians say, theologically culpable. These three conditions must be verified before anyone can be held responsible in conscience for an injury done to another. The damaging action must be truly, efficaciously, and formally unjust. When these three men agreed to jointly steal the fruit they became equally responsible for the injury they agreed to do their neighbor, because they agreed to become the real, efficacious and sinful cause of an unjust action, causing injury to their neighbor. The three are equally guilty, because they conspire mutually to do the injury, and each one renders himself liable for the whole damage that the three of them do, provided the other two refuse to repair their share. He inflicts the entire harm who concurs with others in inflicting the harm BY A COMMON CONSPIRACY. Had these three men, therefore, proceeded without more ado, to steal the fruit, each one would be bound to make restitution of a third part of the fruit, provided all three of them were willing to make restitution; but each one is liable in conscience for the whole damage, in case the other two do not make restitution, because there existed a mutual conspiracy. But before they actually steal the fruit, C’s conscience becomes uneasy, and so he protests and tries to dissuade the other two, but they persist in removing the fruit.

By protesting against the theft, and by endeavoring to dissuade the other two men from committing it, C effectually dissociates himself from A and B and ceases to be a co-operator in the theft that follows. He actually and effectively withdraws before any injury is done to the owner of the fruit. Whatever influence his original agreement to steal the fruit may have had on A and B he effectively neutralizes it by protesting against the theft before it takes place, and by endeavoring to dissuade A and B from committing it. If C had retired after this he would not be responsible for any part of the theft that A and B thereupon committed, because he was not a party to it, and could not be regarded as a causa vera, efficax et theologice culpabilis damni injusti. In this case A and B alone would have been the only persons responsible for the restitution, each one for half, in case both made restitution, and each one for the whole damage in case the other refused or failed to restore his share.

p. 96But now that the fruit is stolen and all three are getting ready to start for home, “B, too, becomes uneasy and turns his share over to A.” This does not alter the case of B. B has actually stolen the fruit together with A. He is a unjust, real, effective, and theologically culpable cause of the harm. Therefore, he must make restitution. And because there existed a conspiracy between A and B, both become responsible conditionally for the full amount of the damage; that is, on condition that the other party fail to make restitution for his share of the theft. “He who together with others is an equal cause (whether moral or physical) of the entire harm is bound conditionally to make restitution for the whole: for the whole indeed, because he inflicted the entire harm; conditionally, however, because he did not inflict it alone but together with others.” “He inflicts the entire harm who, by a common conspiracy with others, concurs in inflicting the harm, as when several conspire to despoil a house, because each influences the whole harm at least morally, provided the conspiracy is real and effective” (Noldin ii, 489).

But, unfortunately for C, after A and B have stolen the fruit, he becomes again a co-operator formalis et injustus. “A and B proceed to load the fruit into the wagon. If C would refuse to haul it in, A would most likely back down and leave it; at least as far as C knows, A could not get away with the fruit. But C is a goodhearted fellow and out of human respect allows the fruit to be loaded on to his wagon and helps cover and conceal it on the way in.” By so doing C becomes again a party to the theft and as his co-operation this time seem to be necessary to execute the theft, he becomes responsible again in solidum condicionate for the full amount of the theft; that is, on condition that A and B refuse to make restitution for their share,

p. 97“He inflicts the entire harm whose cooperation, whether moral or physical, is necessary for inflicting the harm, so that if he did not concur the harm would not be done; as if two men despoil a traveler whom one alone could not have overpowered, or if someone casts a vote necessary for an unjust sentence which the others would never have passed if he were absent or opposed. For although his cooperation is not sufficient to inflict the entire harm, nevertheless the refusal of his cooperation could have prevented the entire harm. If someone helps a thief carry away a chest which neither could carry alone, each is bound to repair the entire harm, because each is a cause of the whole effect, insofar as without his assistance no effect would have occurred” (Noldin ii, 489; Ballerini-Palmieri iii, 376).

A, B and C, therefore, are bound to make restitution for the fruit they stole, each one absolutely for his own share; that is, for one-third, and conditionally in solidum, that is, each one is liable for the whole amount, in case the other two fail to restore their share. A and B are bound, because they conspired to steal the fruit, and by their conspiracy each becomes the author of the whole damage, not, of course, in a physical, but in a moral sense. C becomes responsible conditionally for the whole amount, because, although he withdrew effectively from the conspiracy before any injury was inflicted, still the co-operation, that he lends to haul the fruit home, being necessary or required in order to accomplish the theft, and without which assistance the fruit would not have been removed from the premises, makes C also a moral cause of the whole damage, and, therefore, responsible for the whole restitution in case A and B do not restore their share.

St. Alphonsus says, regarding the practical application of the above-mentioned principles, that it is rarely advisable to oblige the ignorant and uneducated to make restitution in solidum, even though they be bound to it by strict justice, because the ignorant and uneducated do not understand how they should be held responsible for what their partners stole. In fact, says the holy doctor, it may be presumed that the injured party will be satisfied if each person restores the part he himself stole, since otherwise it is greatly to be feared that not even that much restitution will be made. (St. Alphonsus, n. 579).


Case XVIII: Blessing the Easter Water on Holy Saturday

p. 99There seems to exist some diversity of opinion as to the way the holy water should be blessed on Holy Saturday, for the use of the faithful. For instance, one priest uses the blessing in the Roman ritual: Ordo ad factendam aquam benedictam, the same that he uses on ordinary Sundays throughout the year. Another blesses the water in the baptismal font, and then, before pouring into it the holy oils, he takes some of it and adds to it a quantity of water that has not been blessed. Once, having forgotten to take out some of the water before pouring in the oils, he took out some after he had poured in the holy oils. Another, at the same time that he blesses the water in the baptismal font, blesses other water for the use of the people, which is put into a separate vessel and placed near the baptismal font. Are all these ways good and proper, or how ought the water to be blessed on Easter Saturday?

Answer.—The water that the Church blesses in a more solemn manner on Holy Saturday, and which is popularly called Easter-water, is intended by the Church to be used for various purposes. It is intended, first of all, to be used as baptismal water, after the holy oils have been mixed with it. This is the principal purpose for which the Church blesses it, as may be gathered from the text of the Missal. When the blessing is finished, the oil of holy chrism and the oil of catechumens are added to it and it is used then exclusively for the administration of baptism throughout the year. But, according to the rubrics, this water thus blessed in a solemn manner on Holy Saturday is used for other purposes besides the administration of the Sacrament of Baptism, but always before the holy oils are added to it.

p. 100


	It is prescribed by the rubrics, that during the blessing of the font on Holy Saturday, the assisting priests must take of the water thus blessed and sprinkle the faithful with it. “Then, by the assisting priests, some of the blessed water itself is sprinkled upon the people” (cf. rubrics, Roman Missal, bened. fontis in Sabb. sancto).






	In the meantime, as soon as the water in the baptismal font has been blessed, one of the ministers or altar boys takes some of the water out of the font before the holy oils have been poured into it, and pours it into another vessel, which holy water is to be used in blessing the houses of the faithful and other places, which the rubrics prescribe shall be conducted on Holy Saturday, either by the parish priest himself or by another priest (Roman Ritual, de benedictionibus). “And meanwhile one of the ministers of the Church takes some of the same water in a vessel for sprinkling in houses and other places” (Roman Missal, rubrics for Holy Saturday). Some of this water must be poured into the holy water fonts of the church and some of it reserved for the use of the clergy and laity, who are to have access to it to take it for use in their homes on other days besides Holy Saturday (Memoriale rituum, tit. vi).






	The Roman Missal also prescribes that this holy water, thus blessed with more solemn rite on Holy Saturday, shall be used for the “asperges” before the solemn Mass on Easter Sunday and on Pentecost Sunday. On Easter Sunday and on Pentecost Sunday, therefore, the celebrant of the solemn Mass does not bless the water with which he sprinkles the people before the Mass, as he does on ordinary Sundays throughout the year, but he takes of the Easter water, blessed on Easter Saturday, and with this he sprinkles the faithful, chanting the “Vidi aquam.”



p. 101From the foregoing it will readily appear that if the water blessed with solemn rite on Holy Saturday is to be used for these various purposes, no small quantity of it will be required; in fact, more will be needed than can be held in the ordinary baptismal font. It is only natural, therefore, that a diversity of opinion should arise as to the best and most proper way of blessing a sufficient quantity of Easter water to answer these different purposes that the Church has in view when she blesses it. However, one way is not as good as another, and for that reason we will say a word about the different methods proposed in the question.

One priest, as mentioned above, blesses the baptismal font, but at the same time he blesses, with the ordinary form: ordo ad faciendam aquam benedictam, which is used on ordinary Sundays, a sufficient quantity of water in a separate vessel, to be given out to the faithful for use in their homes. Now, the Roman ritual says expressly that the water to be used on Holy Saturday in blessing the houses of the faithful must be taken from the baptismal font before the holy oils are added; and the Memoriale rituum says the same thing about the Easter water to be distributed to the faithful on Holy Saturday and used in the holy water fonts of the church. All the holy water used for these purposes must be taken from the baptismal font after it has been blessed with the solemn rites of Holy Saturday, but before the holy chrism and oil of catechumens have been added to it.

It is true that the Congregation of Rites (August 31, 1872) permits that on Holy Saturday the water may be blessed privately in the sacristy, using the ordo ad faciendam aquam benedictam, and the water may be thus blessed at any hour during Holy Saturday, but not during the offices of the Church, if the priest who blesses the water is conducting the offices of the Church. But this permission seems to apply only to churches without baptismal fonts and to public oratories. Another priest takes some of the holy water from the baptismal font after the solemn blessing on Holy Saturday, but before he adds the holy oils, and to this water he adds water that has not been blessed, in order to have a sufficient quantity for the fonts of the church and for the people. There is nothing wrong in this procedure. One must be careful, however, never to add at one time, “unico actu,” of water that is not blessed a larger quantity than there is holy water to which it is added. The ritual prescribes this, de materia baptismi. The reason why the whole mass of water loses its blessing, if at any single time a larger quantity of unblessed water is added than there is blessed or holy water to which the addition is made, is the explicit will of the Church. The Church wishes that the whole mass lose its blessing, if at any one time more water that has not been blessed is added than there is holy water to which the addition is made. But it is permitted to add again and again unblessed water to the holy water, the same as to the baptismal water, provided, always, the quantity of water added never exceeds the quantity of baptismal water, or holy water,

p. 102‘at any single addition. It is never lawful to use the baptismal water, that is, the holy water in the baptismal font after the infusion of the holy oils, for any other purpose than that of baptizing. The missal and the ritual both state expressly that the water from the baptismal font wherewith the people are to be sprinkled and their houses blessed, etc., must be taken out before the holy oils are poured into it. To use the baptismal water after the infusion of the holy oils for such a purpose is certainly an abuse which cannot be justified. The holy oils are added to the water precisely because it is to be used thereafter for the administration of the Sacrament of Baptism.

p. 103The catechism of the Council of Trent says that the Church, guided by apostolic tradition, has uniformly observed the practise of adding holy chrism to the water to be used in baptizing, the more fully to express its efficacy (de Bapt. chrism).

The last method of blessing the Easter water on Holy Saturday, mentioned above, namely, having a quantity of water in a separate vessel near the baptismal font, which the priest blesses at the same time that he blesses the font, is scarcely to be commended. The reason why it cannot be commended is because the solemn blessing of the Easter water is conducted with many ceremonies, as the division of the water in the form of the cross, breathing upon the water, dipping of the Easter candle into the water, etc., all of which ceremonies are restricted to the water in the baptismal font and may not be repeated, even if they could conveniently be repeated, over another vessel of water placed near by.

For these reasons we conclude that if the baptismal font does not hold water enough for the various purposes for which Easter water may be used, then the only thing to be done is to take out of the font as much holy water as can be spared, before the holy oils have been added to it, and to this water add a smaller quantity of unblessed water, which immediately partakes of the Easter blessing.


Case XIX: Suspension Incurred by the Very Fact

p. 104Some years ago a certain priest gave considerable scandal by drinking. He was called to headquarters, and well knowing the gravity of his offense and not waiting to be asked, he resigned his parish. With the consent of the ordinary and with a good celebret from the Vicar-General, he went on a vacation. On his return the ordinary assigned him to another parish, but before doing so he obliged him to sign a paper to the effect that, should he drink again, he would be ipso facto suspended ab ordine et jurisdictione. The priest has faithfully observed his promise. Now the points I would wish you to consider are:




	The priest’s faculties were not withdrawn when he resigned his parish and, of course, were not restored when he was assigned to another parish. Would that fact in any way affect the ordinary’s ruling?






	What probability has the opinion which says that the power of the ordinary in such cases is limited to his diocese and therefore does not bind a priest when outside the diocese?






	Has the Vicar-General power to give this priest permission, when on vacation, to ignore his promise to the ordinary, with the understanding that on his return his promise to the ordinary would again be in full force?



Answer.—1. The fact that this priest’s faculties were not taken away from him when he resigned his parish and were not, therefore, restored when he received a new appointment, since he already possessed them, in no wise affects the bishop’s ruling in this case. The bishop simply added a condition to the faculties of the priest, namely, that the faculties were withdrawn ipso facto upon indulgence in intoxicating drink. This condition the bishop had a perfect right to add, and thereupon the faculties which before were absolute, now become conditional. To add the condition, it was not necessary to withdraw the original faculties. The bishop may at any time make the retention of faculties by any priest in his diocese conditional, for a sufficient reason. The bishop is the judge of the sufficiency of the reason. The priest, while acquiescing in it, may appeal to a higher tribunal.

p. 105


	What probability has the opinion which says that the power of a bishop in this case is limited to the diocese, and therefore does not bind a priest outside the diocese? The opinion has practically no probability. Ballerini-Palmieri says of it: “We shall conclude that only a certain external probability remains for it, which easily vanishes when the reasons are examined” (Tr. xi, 101).



The reason why there ever was any diversity of opinion regarding the bishop’s power to suspend a priest for something the priest does outside the diocese is this: In the Corpus Juris, cap. Ut animarum, de constitutionibus in 6°, we read:

“When, by a statute of a Bishop, a sentence of excommunication is promulgated against all who have committed theft, his subjects who commit theft outside his diocese are known not to be bound at all: SINCE OUTSIDE HIS TERRITORY ONE MAY DISOBEY WITH IMPUNITY THE ONE PRONOUNCING LAW.”

Relying on this passage from the Corpus Juris, some theologians have concluded that the power of a bishop over his priests does not reach beyond the limits of the diocese. That if a bishop threatens a priest with suspension to be incurred ipso facto for some transgression, the transgression must take place within the territory of the diocese. If it does not, the suspension is not incurred. But this is entirely false. As Ballerini points out after St. Alfonsus, in the passage quoted above, the question concerns a judgment of the bishop per modum statuti, or by diocesan statute. All canonists are agreed that the diocesan statutes, or rather a censure that is decreed by diocesan statute, is not incurred unless the transgression is committed within the diocese. But the canonists also distinguish a praeceptum personale from a statutum. A statutum, or statute, is limited to the territory of the diocese, and binds no one beyond the limits of the diocese. A praeceptum attaches to the person and not to the territory; it sticks to one’s bones, as the Corpus Juris has it, haeret ossibus, and follows a person wherever he goes, sicut umbra corpus, et sicut lepra leprosum. A statute, therefore, must not be confounded with a personal command. In the case before us there is no question of a diocesan statute binding all priests of the diocese not to drink. The question concerns a personal command or injunction, praeceptum personale, given to one individual priest. That command binds the priest personally, follows him wherever he goes, inside or outside the diocese, and the censure which it threatens is incurred even outside the diocese, if the command is disobeyed outside the diocese. In the diocese of Westminster there is a statute forbidding priests to go to the theatre, under pain of suspension, to be incurred ipso facto. Since that law is a statutum, it does not bind beyond the limits of the Westminster diocese. Therefore, if a priest belonging to the diocese of Westminster should attend a theatre in Paris or New York, he does not incur the suspension. But if the Archbishop of Westminster should forbid a particular priest to enter a public house for the purpose of procuring strong drink, that would be a praeceptum personale, as the canonists style it, and that would bind such a priest not only in London, but also in Paris and in New York. It cannot be said that the Bishop passes sentence on the priest outside of his territory; for, although the transgression takes place out of the diocese, and the bishop's sentence thus has effect outside his territory or jurisdiction, still the sentence goes into effect silently and without trial or legal process. Now, the true and sole reason why a bishop is prohibited by the Canon Law from pronouncing a sentence of censure beyond the boundaries of his own diocese is lest he seem to invade and violate another bishop’s territory. If there be no invasion nor violation of another bishop’s jurisdiction, there exists no prohibition forbidding a bishop to exercise jurisdiction over his own subjects, even though they be in another diocese, or within the jurisdiction or territory of another bishop. Thus a bishop may dispense in the case of his own subjects; he may command or forbid something under censure to be incurred ipso facto; he may pronounce sentence against one of his subjects for a notorious crime, where no legal proceedings or trial and citation and examination of witnesses are required, even though the subject be at the time in another diocese and the transgression have taken place there. A bishop may even proceed legally against his priest outside his own diocese, cum Strepitu judiciario, summoning witnesses and trying him in open court, provided he receive permission from the bishop in whose diocese the trial takes place.

p. 107There can be no doubt, therefore, that if the priest mentioned in our case should partake of intoxicating drink even outside the limits of his diocese, he would incur suspension ipso facto; and if on returning to his diocese he exercise the ministry without having the suspension removed, he becomes irregular.




	Can the Vicar give the priest permission to drink outside the diocese? He cannot. The Vicar-General has just as much power as the bishop gives him. The Council of Trent, Sess. 24, defines the position of vicars-general. They are supposed to receive sufficient powers from the bishop, so that their position or office may not be vain and an illusion. However, the bishop may and does reserve certain things to himself. In the case before us it cannot be reasonably supposed that the bishop would give the vicar power to thwart and nullify his, the bishop’s, purposes and intentions. It must be supposed, in the absence of certain proof to the contrary, that the bishop reserves this priest’s case to himself, and that the vicar has no jurisdiction to limit or remove the bishop’s censure. The only course open, therefore, to this priest, if he wishes to retain his faculties, is to remain faithful to the written promise that he gave his bishop.




Case XX: Using the Oil of the Sick in Baptism

p. 109Being about twenty-five miles from his church, my curate was called upon to administer the Sacrament of Baptism. He did so, using for the unctions the oleum infirmorum, the only oils he had with him. I need scarcely state the oil was oleum ab episcopo benedictum. Was he justified? Or, is it necessary now to repeat the unctions, et absolute, using the oils blessed for Baptism? I have read the case in the “Casuist” on Extreme Unction, studied the case carefully and came to the same conclusion as is given. But this seems to me an altogether different case, in which the oleum catechumenorum and the sacrum chrisma are absolutely necessary.

Answer.—The oils prescribed by the ritual to be used in the solemn administration of Baptism are the oleum salutis or oleum catechumenorum, and the sacrum chrisma. The oil of catechumens is also called oleum sanctum. It is oil of olives blessed with exorcisms by the bishop on Holy Thursday, and the catechumen or postulant for Baptism is to be anointed with it before he is baptized. Baruffaldi calls it: “Oil exorcised in order to make the person anointed with it a true athlete of Christ, so that he may be able to endure patiently in conflict and adversity.” (Comment. Rom. Rit. tit. x, n. 4.)

The holy chrism, wherewith the newly baptized is anointed immediately after being baptized, consists of oil of olives mixed with balsam, likewise blessed by the bishop on Holy Thursday. This chrism is the same that the bishop uses in the administration of the Sacrament of Confirmation. In the early ages of the Church, the bishop was usually the minister of Baptism, and he anointed the neophytes on the forehead with chrism immediately after baptizing them, so that the chrism used by the bishop was in reality for the Sacrament of Confirmation. The unction on the top of the head by the priest was introduced to supply for the unction on the forehead by the bishop when the bishop was absent and when, consequently, Confirmation could not be immediately conferred as usual. Later on, even when the bishop was present and confirmed immediately after Baptism, if a priest baptized he also anointed with chrism, but not on the forehead, but on the top of the neophyte’s head.

p. 110Since, therefore, the oil of catechumens is blessed with special exorcism, and to serve for the anointing of those who are about to be baptized, and since the chrism used in Baptism must be the same as used for the Sacrament of Confirmation, it is evident that they may not be replaced by the oleum infirmorum without sin. Baruffaldi says that if by inadvertence one oil is substituted for another, it would be a venial sin; but if the substitution were the result of carelessness or negligence, it would be a mortal sin. “Does a priest sin if, when administering Baptism, he takes and uses one oil in place of another, for example, the oil of chrism in place of the oil of catechumens? To this I answer that, apart from inadvertence, which causes only a venial sin, he would sin gravely if he did this negligently.” And he maintains that the unctions are to be repeated, although they are not of the essence of baptism. “Because those oils are applied for distinct effects, and in the false administration the words would not agree with the effect of the oil, and thus the signification would be frustrated; for if changing a word in the administration is a sin and the Sacrament must be repeated, much more must this be done when the matter is changed. In this case, however, theologians are divided among various opinions. Someone will say: Oil is not the matter of Baptism, either proximate or remote, but something sacramental. I answer: the anointing with oil must be repeated, not the washing with water.” (Tit. x, 19-20.)

p. 111Baruffaldi admits at the same time that there are many theologians against him in this view of the matter.

It is evident that it is not so serious a matter to substitute one oil for another in administering Baptism, since there is no question of the validity of the Sacrament. But this is not so in Confirmation and Extreme Unction. Even in Baptism, says O’Kane (Rubrics, 260), the mistake is a serious one and ought to be corrected at the moment if the error is detected and can be at once repaired. If, however, the mistake is discovered only some time afterwards, O’Kane thinks that Baruffaldi’s opinion is too severe, and he inclines to the opinion of Falise, who does not insist on a repetition of the unctions in Baptism, because: 1. One oil is probably a valid substitute for another even when it is question of a Sacrament; with much more reason, therefore, may one be substituted for another where there is no question of a Sacrament, but only of a rite; 2 the omission of the rite does little or no injury; 3. the repetition of the rite would often be an occasion of murmur and scandal. If, by mistake, one oil has been substituted for another in Baptism, Falise agrees with Baruffaldi that the mistake ought to be corrected a moins toutefois que les circonstances n’indiquent la marche contraire. (Falise, Du Baptéme, ch. II. n. 8).

If a repetition of the unctions would cause scandal or adverse comment, they are not to be repeated.

In the case given here, it would scarcely be prudent to repeat the unctions given with the oleum infirmorum. Such repetition would arouse comment and adverse criticism very likely and lessen the people’s confidence in the curate. It would be better to let the matter remain as it is. Ante factum, however, it would have been better to have omitted the unctions altogether and to have advised the parents of the child to this effect, and then later on to have supplied them, data opportunitate, with the proper oils. Fr. Genicot, S.J., gives a case in his Casus Conscientiae (I. cap. 4, n. 1) similar to the one we are considering. A priest journeys about three miles to administer Baptism in a private chapel. Upon arriving at the chapel he discovers that he has forgotten the baptismal oils. He administers Baptism just the same, omitting the unctions, however. Later on he fails to supply the unctions. Genicot does not blame this priest, provided he carried out all the other ceremonies of Baptism. It would be asking too much, he says, to require this priest either to defer the baptism, or to make a journey of six miles (home and back again) to get the oils. And this seems to agree with an answer of the S. C. de P. F., Jan. 21, 1789, which says that a sufficient reason for omitting the solemnities of Baptism would be “any reasonable and grave cause which prevents the administration of those same solemnities.” But the unctions should have been supplied later on, the same author says, “When a suitable time and opportunity are available, in a church or oratory, as is added in the cited response.”

p. 112Of course, if the curate in our case did not think that there would be offered later on an opportunity of supplying the unctions with the proper oils, it was better to use doubtful matter to administer a rite than not to administer the rite at all. If, however, the unctions could have been supplied later on, the curate should have waited until he could procure the proper oils.


Case XXI: Healing a Marriage at its Root

p. 113


Applied correction from Woywod’s opening insert: Case XXI, page 114.—The Code in Canon 1138 says that the dispensation from renewing the consent can also be given when either one or both parties are ignorant of the invalidity of their marriage.



Question.—On page 54, vol. II, of the “Casuist,” it is said that a Sanatio in radice may be procured and applied without renewal of consent of either party. On the contrary, it is stated on page 358 of Father Slater’s Moral Theology, that “a necessary condition for the exercise of sanatio in radice is that before the sanatio is applied, one of the parties should be aware of the impediment.” Do I understand this aright? If so, how conciliate these two pages?

Answer.—There is no discrepancy between what Father Slater says and what is stated in the “Casuist.” On the page quoted, the “Casuist” remarks incidentally that a sanatio in radice may be applied, even though both parties to the marriage remain ignorant of the existence of the diriment impediment that invalidated their marriage at the time when it was contracted. That a sanatio in radice may be so applied is quite certain. Any handbook of moral theology will bear this out. For instance, Father Noldin says: “A radical sanation can be made in two ways: either so that a renewal of consent is required, or without a renewal of consent. According to ecclesiastical usage, sanation without renewal is ordinarily made, especially where the putative spouses are ignorant of the nullity of their marriage and cannot be admonished about it; nevertheless the Supreme Pontiff sometimes commands a renewal of consent as a penalty, namely where one party acted in bad faith at the time of the celebration. But if new consent is prescribed, it is necessary for the validity of the marriage. From this it is evident that the sanation of a marriage can be made even without either party’s knowledge and is in fact made whenever harm is feared from an admonition; for no act on the part of the spouses is required for the sanation” (de Mat. n. 661, 2).

p. 114II. The question that Father Slater treats on page 358 of his “Moral Theology,” is quite distinct from the above. Father Slater treats the question whether the bishops of the United States have received faculties from the Holy See to grant a sanatio in radice, even though both parties to the marriage are allowed to remain in ignorance of the diriment impediment that invalidated their marriage when it was first contracted. The question treated by Father Slater, therefore, is a question of the comprehensiveness of the faculties granted by the Holy See to the American bishops to dispense from some diriment impediments to marriage. Father Slater maintains, and with reason, that the American bishops have no faculties from the Holy See to grant a sanatio in radice while both parties to the marriage remain in ignorance of the diriment impediment. One of the parties, at least, must be made aware of the invalidity of the marriage and the removal of the diriment impediment by the sanatio in radice, and such party must renew the consent. The “Casuist,” therefore, merely says that a sanatio in radice may be applied, inscia utraque parte; Father Slater says that the American bishops have not received faculties from Rome to grant a sanatio in radice, except on condition that one of the parties to the marriage be made aware of the diriment impediment and its removal through the Sanatio, and such person renew the consent. And since this latter question is of importance, it may be well to review it briefly. Among the faculties granted by the Holy See to the American bishops, to be renewed every five years, is the following one:

“Of radically sanating marriages already contracted when it is discovered that a diriment impediment was present from which he himself can dispense by an indult of the Apostolic See, and when it would be a great hardship to require a renewal of consent from the innocent party, provided, however, that the party aware of the impediment is admonished concerning the effect of this sanation.”

p. 115As the interpretation of this faculty had given rise to much controversy and serious doubts were entertained by bishops and priests concerning its application, the Bishop of Covington, in 1906, wrote to the Congregation of the Holy Office for an authentic interpretation. Among the questions proposed by the Bishop of Covington concerning the application of this sanatio in radice was the following: Whether the American bishops could apply this faculty in a case where both parties to the marriage are aware of the nullity of their marriage, but one of them cannot be induced to renew the consent? “Whether there is scope for the faculty if both parties indeed know the nullity of the marriage, but one of them cannot be induced to renew consent?” To this the Holy Office replied:

“No, unless it is established that true consent was given under the appearance of marriage and that the same consent perseveres on the part of each.”

The bishop then inquired, further, whether the sanatio in radice might be applied in case both parties are ignorant, hic et nunc, of the invalidity of their marriage, provided later on one of the parties be informed that their marriage has been validated by the sanatio in radice? “Whether there is still scope for the faculty if both parties here and now are ignorant of the nullity of the marriage, provided that afterward one party is admonished concerning the sanation obtained and its effect?” To this the Holy Office replied: “As set forth, no.”

From this answer of the Holy Office it is evident that if both parties to the marriage contract be ignorant of the nullity of their marriage, the American bishops cannot exercise the faculty sanandi in radice, even though one of the parties be informed later on that the sanatio had been applied and that its effect was the curing of the marriage. In other words, before the American bishops can exercise their faculty of sanandi in radice, one of the parties to the marriage must be made aware of the invalidity of the marriage previous to the exercise of the faculty sanandi in radice. There is no question here of the power of the Holy See to grant a sanatio in radice and to cure a marriage, even though both parties to it be ignorant of its nullity. The question here at issue is whether the facultas sanandi in radice granted by the Holy See to our bishops is restricted. And it is evident from what has been said that it is restricted.

p. 116But suppose that both parties to the marriage are ignorant of the nullity of their marriage and neither of them may be informed of its nullity without great hardship and grievous scandal, what is to be done in such a case? Both parties are to be left in good faith, or, if it is feared that the married parties may learn later on of the nullity of their marriage, to their own great injury and suffering, recourse may be had by special letters to the Holy See for a sanatio in radice, utraque parte inscia impediment, which sanatio, if granted, will be valid or authentic also in foro externo, to prove the validity of this marriage, should it be subsequently attacked. The rescript that the Holy See forwards in such a case granting the sanatio, should be carefully guarded by the bishop for possible future use in foro externo.

To sum up briefly, therefore, we say: 1. If both parties to a marriage, which is null and void on account of some diriment ecclesiastical impediment, can be induced to renew their consent after the impediment has been dispensed, they must renew their consent.

All that is needed in this case is a simple dispensation from the diriment impediment and a renewal of consent.




	If one of the parties to such a marriage be ignorant of the nullity of the marriage and cannot be informed of it without great hardship—magnumque fore incommodum requirendi a parte innoxia renovationem consensus—then a sanatio in radice may be applied, provided that the party aware of the nullity of the marriage renew the marriage consent.



p. 117


	Where both parties to the marriage are ignorant of its nullity, - one of them must be informed of such nullity before the American bishops can grant a sanatio in radice.






	Where both parties are ignorant of the nullity of their marriage, and it is impossible to inform either of them of this fact, recourse must be had to the Holy See for a sanatio in radice, utraque parte inscia nullitatis.




Case XXII: An Heir’s Duty to Pay a Testator’s Debts

p. 118A father dies heavily insured and heavily in debt. His children get the insurance, and could, with the money, pay the father’s debts. This they refuse to do, however, but instead they are enjoying themselves with the money. (1) Are they bound to pay the father’s debts? (2) If some of the children refuse, is one of them bound to pay the whole, or his pro rata share?

Answer.—Blackstone defines an heir to be “him upon whom the law casts the estate immediately on the death of the ancestor.” The term “heir” in the Roman law applied equally to him who took by will and by descent. The civil law, says Kent, held by a strange fiction, that the heir was the same person as the ancestor, eadem persona cum defuncto. The estate, instead of being changed by the descent, was deemed to continue in the heir, who succeeded to the person and place and estate of the ancestor, and to all his rights and obligations. The heir is, therefore, under the civil law said to represent the moral person of the intestate. The creditor could come upon the heir, not only to the extent of the assets, but to all the other property of the heir. Later on Justinian allows the heir to protect himself by giving him the benefit of an inventory. These provisions of the Roman law on the subject of succession have insinuated themselves into the Canon Law of the Church, as well as into the law of successions of the Continental nations of Europe. Thus the canonist not only uses the terminology of the Roman law in this particular matter of succession, but is often guided by the spirit of the Roman or civil law in rendering decisions in matters of justice. According to the law of the United States, an estate by descent renders the heir liable for the debts of his ancestors, to the value of the property descended. In New York State, and in most of the States of the Union, heirs are liable for the debts of the ancestor by simple contract, as well as by specialty, to the extent of the assets descended, on condition that the personal estate of the ancestor shall be insufficient and shall have been previously exhausted. The general rule of the English and American law is that the personal estate is the primary fund for the discharge of the debts, and is to be first applied and exhausted. “I assume,” says Kent, “that the rule prevails generally in these United States that the lands descended to the heirs are liable to the debts of the ancestor equally, in all cases, with the personal estate” (Comment iv, 422).

p. 119According to the Roman law, and therefore according to the Canon Law, heirs succeeded to an estate of an ancestor either titulo universals or titulo particulari. A universal heir is one who succeeds to the whole estate or property of the ancestor or testator, whether such heir be one person or several, and whether he inherit by virtue of a last will and testament, or succeed to the property and estate of an intestate. A particular heir is one who comes into possession of | specific property by particular title, whether of legacy or purchase or gift. The universal heir was, as has been said, considered by a fiction of the Roman law one and the same person as the ancestor. His substitution to the ancestor was a kind of continual succession, similar to that which is applied to a corporation.

If the heir succeeded to all the property, he was said to be heres ex asse, i. e., sole heir. If he received a fixed part, he was called heres ex parte, v. g., heres ex semisse received one half, heres ex dodrante received three-fourths of the inheritance, etc. All these heirs succeeded titulo universali. Since it is the tiulus untversalis, whether to all the property or to a specific part of it, as one-half, one-fourth, etc., that constitutes the heir one and the same person as the testator, eadem persona cum defuncto, as the civil law has it, all heirs who succeed to an inheritance titulo universali, vel ex asse, vel ex parte, are liable for the debts of the ancestor, at least to the extent of the property descended. If the universal heir be a sole heir and succeed with benefit of an inventory, he cannot be held liable in foro interno for the debts of his ancestors beyond the assets of the ancestor descended. If he succeeds without the benefit of an inventory, some theologians maintain that he may be liable not only to the extent of the assets descended, but to all his other property. Since this is not certain, an heir succeeding without inventory can not be compelled in conscience to pay his ancestor’s debts beyond the extent of the ancestor’s property descended, but if creditors or legatees have succeeded in recovering even out of the heir’s assets that did not descend from the ancestor, they could not be obliged in conscience to restore. If the heres universalis is not one person but several persons, then in conscience each one is liable for his ancestor’s debts in proportion to the amount of his share of the inheritance. Thus, if each heir received one-third of the estate, each one of them would be liable for one-third of the testator’s debts, even in case the other heirs refused to pay their pro rata share. “He who accepts an inheritance thereby assumes both the goods and rights and also the REAL burdens and debts of the deceased, provided they do not exceed the resources of the inheritance; but the PERSONAL rights and burdens of the deceased are extinguished with him.” (Noldin, de contr. 545.)

p. 120Therefore, the heirs are bound in conscience to pay: (1) the legacies willed by the testator, whether to private individuals or to public or religious bodies; (2) the testator’s lawful debts. All this to the extent of the property inherited. If some of the heirs refuse to pay, the others are bound pro rata, 1. e., if they received one-half of the testator’s property, they are liable in conscience for one-half of his debts. As a rule, there is no difficulty in this matter, as the civil law makes ample provision for the paying of a testator’s debts out of his assets.

p. 121A legatee, devisee, etc., being an heir titulo particulari, according to the civil law, is not liable for the debts of the devisor or testator. But by the admirable equity of the civil law, says Kent, donations of this nature were not allowed to defeat the just claims of creditors, and they were void as against them, even without a fraudulent intent. It is equally the language of the modern civilians, that donations cannot be sustained to the prejudice of existing creditors,

It is clear, therefore, that the children of the man in this case who died heavily insured and heavily in debt, are bound in conscience to pay their father’s debts out of his insurance which they inherited, nor may they be absolved until they are disposed to do so. If some of them refuse to pay, the others are bound to pay a rateable share, i. e., such share of the father’s debts as shall be a just pro- - portion of the insurance they received.


Case XXIII: Nullity of Marriage Owing to the Impediment of Fear

p. 122The following is a summary of the latest marriage case tried before the Rota:

On March 30, 1875, Catherine Alexandri and George Bal were married at Paris; it was said that Catherine did not freely consent to the marriage, but went through the ceremony through the influence of her mother. The marriage proved an unhappy one, in a short time the couple separated, and in 1883 a civil decree of divorce was granted to them. In 1908 Catherine Alexandri brought her case before the Archiepiscopal Curia of Paris, impugning the marriage on the ground of fear and violence, and the sentence was given in her favor. The defender of the bond appealed against this sentence to the Rota, and in a preliminary meeting of it was agreed that the question to be decided should be:

Is the nullity of the marriage shown?

The auditors have decided:

In the affirmative.

After quoting from the Corpus Juris two passages regarding the necessity of consent for the validity of marriage, they point out that the doctors interpreting these passages say that “at least according to ecclesiastical law fear is a diriment impediment to matrimony when it is grave, even relatively unjust, and produced in order to extort consent to a marriage; which they extend also to reverential fear, viz., that by which we dread the indignation of one in whose power we are, but in this case the fear must be accompanied by something else, importunate or most pressing entreaties, abuse, vexations, etc., so that the fear be really grave. In this sense the S. Congregation of the Council has frequently declared marriages contracted under such influence to be null.”

p. 123All these elements are verified in the case under sentence. On the one hand the girl’s mother wanted the marriage at all costs; for on account of the extravagance of her husband, who was Minister in Roumania, of the immense expenses in which both she and he indulged, and for various other causes, all the property of the family had practically disappeared. An evident remedy for this ruin was to be found in the marriage of her daughter with George Bal, a youth of great wealth who would improve the status not only of the girl, but would liberally help the entire family and especially the mother, who would thus be saved from the certainty of her poverty becoming public and from being obliged to return to Roumania or Moldavia. On the other hand, the girl, who was eighteen years of age at the time and of a gentle and timid disposition, absolutely abhorred the proposed marriage, for her affection had been centered for some years on a youth from her town, Alexander Steriadi, to whom she considered herself engaged; besides George Bal was, especially at the time, so strikingly ugly as to be repulsive not only to the girl, but, as the witnesses testify, to everybody.

The mother determined to break the will of the reluctant girl and bend her to her purpose. She is described by all the witnesses as a domineering woman who, in the almost constant absence of her husband, exercised full sway in the house and could not brook resistance from anyone. She left nothing undone to attain her end; for first she got Alexander Steriadi out of the way by persuading him to return to Roumania to make his fortune; then she made up with George Bal and introduced him into her house, but as her daughter from the very beginning was opposed to the marriage with George Bal, she devised and applied means to bend her will, by dwelling on the miserable plight of the family, their imminent ruin and degradation and the necessity of returning to Roumania, the only remedy being the marriage with Bal, and when all these arguments proved fruitless she followed them up with frequent abuse, grave reproaches and continual quarrels. But the girl refused to yield. Whenever she was brought into the presence of George her behavior was cold and severe, although she did not dare to make known by words or deeds her feelings of repugnance to him because her mother was always on the watch and never left her alone with him. George himself in his evidence before the Judge testified that he was struck by her coldness. After these meetings the mother used to abuse and even beat her daughter—a fact mentioned by all the witnesses as notorious. The girl suffered all the more from this from the fact that she had no one to turn to; her father was away in Roumania and indeed favored the mother’s designs; her elder sister was in the city of Valencienne, while the younger one was a mere child incapable of rendering any assistance.

p. 124This repugnance lasted until the marriage as the witnesses bear testimony; indeed the fact was almost notorious. On the day of the marriage the girl looked like a victim led to the sacrifice; George Bal himself remarked on her sadness, and the same sadness affected more or less all present, so that one of the servants remarked that it was more like a funeral than a marriage. It is true that the girl expressed her matrimonial consent before the priest as she herself confesses, but this was because she had nowhere to turn at this last moment and she muttered her consent under the influence of the fear and moral constraint under which she had been laboring for many months. George Steriadi, the brother of Catherine’s former betrothed, wrote to Madame Alexandri a letter concerning which he testifies: “I insist upon the fact that this marriage with M. Bal was contracted against the girl’s will in consequence of the pressure brought to bear upon her by her mother. I was so affected and indignant that at the time I wrote a violent letter to the mother which was, doubtless, regrettable but excusable by reason of the grief my brother felt at her breaking of her word.” This evidence implies that it was well known in the family that the marriage had not been contracted freely.

p. 125The same thing was shown by the unfortunate results which followed immediately upon the marriage. For the aversion which Catherine had conceived for her husband increased rather than diminished for, as both he and she testify, Catherine abhorred matrimonial relations with him not on conscientious grounds (for she thought she was legitimately married), but on account of her dislike and repugnance to her husband which she could not overcome. The witnesses testify to the quarrels, abuse, beatings, etc., which followed, so that even during the first year of the marriage the husband wished to secure a separation from his wife, and was only restrained from this, as he himself says, because he dreaded the scandal and publicity that would follow. But the discord between them continued to grow worse, and after about eighteen months the plea for separation was filed and at last a civil divorce was pronounced between them.

All this is proved from the acts and allegations. It is true that several of the witnesses only testify to what they have heard, but it must be remembered (1) that after thirty-three years many of the eye-witnesses of the events are dead; (2) that many of the witnesses who have deposed in the case are to be believed because they treat of a matter which was well known in the family, they had their information from good sources and at a time when there was no question of a case for nullity, and (3) that there are some eye-witnesses who testify to the leading facts.

p. 126Nor can it be said that the petitioner, Catherine Alexandri, is open to a suspicion of bad faith because she allowed such a long time to elapse before impugning the validity of the marriage. For there is a good reason for this. She knew nothing of the nullity of her marriage until about 1907, when she attended a catechistical instruction in the Church of St. Honoré in Paris, and heard an explanation of the diriment impediments of marriage and, in particular, of the impediment of violence and fear. Struck by this she went to the Abbé Vigneron who was her adviser and who consulted an expert on the question and even came to Rome for the purpose of obtaining information. It was thus that the case was brought before the ecclesiastical judge, as is testified by the Abbé Vigneron.

In view of all this the three auditors, Serafino Mary (Ponent), Francis Heiner (Auditor of the Bench), and John Prior, confirm the sentence of the Archiepiscopal Curia of Paris and pronounce that: “The nullity of the marriage between Catherine Alexandri and George Bal is proved,” deciding that the said Catherine Alexandri is obliged to pay all the expenses of the case.


Case XXIV: Frequent Communion

p. 127Dear Editor:

I am greatly puzzled by a certain recent occurrence in parochial life and have decided to seek advice from the Homiletic. The case is as follows: During a retreat for first Communion I gave an instruction on frequent Communion to the children. On the day when the little lovers of Christ came to the altar rail, I took advantage of the occasion to exhort them as well as their parents and others who were present to frequent and even daily Communion. I was gratified at the result. All that week fully one-half of the children communicated daily, and many of the parishioners followed their example. Now, here is the bothering part: The pastor saw the children dressed in their white garb on Friday and Saturday morning at the rail. Upon inquiry he heard of my Sunday instruction. He sent for me and read me a lecture which stunned me. I was forbidden to mention the subject of frequent Communion till further notice. In vain I pleaded the decree of our Holy Father. I was told my duty was to obey my pastor. His arguments were about Confession and routine, etc. Now, what am I to do? It would be easy to obey him, but would I be doing the right thing? Thanking you, etc, Yours in Christ, Father N.

Answer.—Our friend seems to be overtroubled about the matter. It is easy to know what to do, since it is not difficult to know the right thing. We are obliged to obey the voice of God and not that of man. Without doubt the instructions of a pastor are to be obeyed by an assistant, otherwise there would be no harmony, no unity, without which there would be no hope of success in any field of labor, particularly in the vineyard of the Lord. But there is no obligation to obey the commands of the head of the parish when his orders are in direct contradiction to the commands of his and our superiors. When our bishop, or the Holy Father, gives us specific commands which impose on us duties at once clear and feasible, then we are bound to obey these commands, our pastor or anyone else to the contrary notwithstanding. In the matter of frequent Communion, Pius X. has not left us free to do as we like. He has obliged all having the direction of souls to lead them frequently, yea, daily, to the Sacrament of the altar. I insist he has not left us free, he has placed on our shoulders an obligation which cannot conscientiously be shirked by any priest, be he bishop or pastor or curate. This position is clear from a study of the attitude of the present reigning Pontiff with regard to the blessed Sacrament. Pius X. has proposed to himself as the object of his special endeavor “to restore all things in Christ.” It would seem from a cursory survey of his line of action that his method is to awaken love for Christ in the hearts of His children. We find him a staunch advocate of devotion to Christ in the blessed Sacrament, and particularly of frequent Communion.

p. 128Let us refer here to some of his decrees, etc., on this matter:

May 30, 1905.—Pius X. indulgenced a “Prayer for the spread of the pious practice of daily Communion.”

June 4, 1905.—The Holy Father decided to close the Eucharistic Congress at Rome in person. The following passage is taken from his allocution: “I beg and beseech of you all that you recommend the faithful to receive the Divine Sacrament. And I address myself in a special manner to you, my dear sons, who are priests, in order that Jesus, the richest Treasure of paradise, the greatest Good ever possessed by poor, forlorn humanity, may not be abandoned in so injurious and thankless a manner.”

December 20, 1905.—Decree concerning the frequent and daily reception of the holy Eucharist. This is the first in importance. It opens with a rapid historical sketch; then, in eight short paragraphs, we have some perfectly clear rules, or answers; and, as a conclusion, an absolute forbiddance of contentious disputes concerning the dispositions required for the frequent and daily Communion. Articles 1 and 2 are to be adhered to strictly:

p. 129“1, Frequent and daily Communion, as a thing most earnestly desired by Christ our Lord and by the Catholic Church, should be open to all the faithful of whatever rank and condition of life; so that no one who is in the state of grace, and who approaches the Holy Table with a right and devout intention can lawfully be hindered therefrom.

“2, A right intention consists in this: That he who approaches the Holy Table should do so, not out of routine, or vainglory, or human respect, but for the purpose of pleasing God, of being more closely united with Him by charity, and of seeking this divine remedy for his weaknesses and defects.”

February 14, 1906.—Those who receive Communion at least five times in the week are able to gain plenary indulgences, even though they go to Confession only once a fortnight, or once a month, or even less often—for the decree puts no limit.

August 10, 1906.—The brief Romanorum Pontificum approves and enriches with indulgences and extraordinary privileges the Priests’ Eucharistic League (Lega Sacerdotale Eucharistica), instituted for the special object of “bringing the faithful to the practise of frequent daily reception of the holy Eucharist.”

By a favor without precedent, confessors enrolled in this league can impart to those of their penitents who are accustomed to communicate daily, or nearly so, a plenary indulgence once a week.

August 16, 1906.—Cardinal V. Vannutelli, delegated by the Pope, declared at Tournai that the great papal act was “the fruit, the victory, the triumph of the Eucharistic Congresses,” and that it should serve as a guide in all their undertakings.

p. 130September 15, 1906.—The decree of December 20, 1905, is to be applied not only to grown-up people, or to the youth of either sex, but to children besides, once they have made their first Communion according to the rules of the Roman Catechism. That Catechism allows them to make it as soon as they have sufficient discretion. Every contrary practice that may anywhere prevail is condemned.

December 7, 1906.—Sick people who have been laid up for a month, without any sure prospect of speedy convalescence, are allowed to receive the holy Eucharist, although they have taken some nourishment since midnight per modum potus; and that once or twice a week, if the blessed Sacrament be kept in the house; if not, once or twice a month. (It has been explained that such things as chocolate, tapioca, semolina, soup containing bread-crumbs, are covered by the expression per modum potus.)

March 25, 1907.—The preceding decree is extended to those who, though seriously ill, are obliged, or able, to leave their beds at times during the day.

April 10, 1907.—Bishops are desired to have celebrated yearly in their cathedrals a special Triduum, for the object of exhorting the faithful to frequent Communion. In parish churches one day of religious exercises may be regarded as sufficient. Special indulgences granted.

May 8, 1907.—General leave given to distribute holy Communion in private oratories to all those who attend Mass—“saving parochial rights’—which means except in the case of the Easter Communion and Viaticum.

July 14, 1907—A brief once more appointing Cardinal V. Vannutelli Papal Legate to the Congress of Metz, which was wholly dedicated to the subject of holy Communion. “Here,” says the brief, “we surely have the shortest way towards procuring the salvation of each person in particular, as well as of society.” And the Cardinal, in closing the Congress, congratulated it upon having been the “faithful, docile and unfaltering echo of the decree on daily Communion.”

p. 131Conclusion.—Thus has his Holiness Pope Pius X. in the past four years of his Pontificate heaped act upon act to make the Catholic world understand that—to quote the letter addressed to the Legate for the occasion of the Metz Congress—“the center of Christian life, and, so to say, the soul of the Church, is found in the Eucharist.”

According to the decree, then, of December, 1905, wherein the Supreme Ruler of the Church—the Ruler of bishops and pastors and curates as well as of the faithful—expresses his will, the faithful, including the children, are to be brought to the practise of frequent and even daily Communion. Are we not right in saying that such a manifestation of will, made with such insistence on the part of the supreme legislator, is nothing more nor less than the manifestation of the will of Christ himself? And are we not, therefore, obliged to obey it? It is true that the decree is not an infallible one, but it is an authoritative one. Those who have studied the theological tracts on the constitution of the Church know full well that they owe a ready obedience to such decrees. No pastor is allowed to follow ad libitum his own views on the matter. This decree is both doctrinal and disciplinary. This is the view set forth by Cardinal Vannutelli, one of the signers of the decree. As this, matter is well developed in a brochure, entitled “The Eucharistic Triduum,” by Pére Lintelo, S.J. (translated by Pére Zulueta, S.J.), we here quote from it: “This decree is both a doctrinal and disciplinary one.” Consequently, it regulates something in the sphere of doctrine, and enjoins something in the sphere of action or practise.

p. 132(a) IN THE SPHERE OF DOCTRINE, the decree affirms certain truths, and, by the very fact of doing so, indirectly imposes a duty— that of mentally accepting the truths affirmed. It does not indeed bind individual Catholics actually to practise frequent or daily Communion, under pain of sin. It ought not to be necessary to emphasize so great a truth. But human nature is ever liable to extremes. Thus the decree itself records the grotesque exaggerations in the past on the part of some who, justly alarmed at the evil fruits of anti-Eucharistic Jansenism, fell into the opposite extreme of representing daily Communion as a divine precept. But, on the other hand, this tendency to exaggerate is by no means confined to advocates of the “salutary practise.” It also reveals itself in those who, fighting shy, on one pretext or another, of the Pope’s pressing invitations to the Holy Table, take refuge in the fanciful plea that priests who earnestly promote daily Communion in obedience to Article VI. of the decree, are equivalently foisting a new precept on the faithful. On the same principle, the zealous parish priest who actively promotes public night prayers in his church, or daily recitation in common of the Rosary in families, is. creating a new precept. And, certainly, the rule of monthly Communion, so strongly impressed upon children of Mary and members of guilds, ought, on the same grounds, to be regarded as tantamount to a precept.

There is a lack of proportion in all this. The truth lies between the two extremes. Neither the decree nor its promoter contemplates the use of daily Communion as an obligation. But the Papal pronouncement does, of its very nature, oblige us—ecclesiastics and laity—to give real interior assent of the mind to the teaching and principles of Eucharistic practise which it lays down, and consequently to abandon, as false, all spiritual theories which conflict with that teaching and with those principles, or which render either nugatory. As our author puts it: “If infallibility has not spoken, authority, at all events, has.” It is unnecessary, in a work intended for priests, to deal with that too common delusion that infallible utterances are the only ones which claim the inward and conscientious submission of Catholics.

p. 133(b) IN THE SPHERE OF ACTION, too, the decree imposes several things. In Article V. confessors are told to beware of hindering any one (ne quemquam avertant) from even daily reception of the Eucharist who receives in the state of grace and with a right intention. According to Article VI., priests—é. e., “parish priests, confessors, and preachers, in accordance with the approved teaching of the Roman Catechism” (Part II., cap. 4, n. 60)—are frequently and with much zeal to exhort the faithful to this devout and salutary practise. In Article VII. the practise is ordered to be promoted “especially” in “Religious Orders and Congregations of all kinds ‘ in ecclesiastical seminaries, and in Christian establishments, of whatever kind, for the training of youth.” Further, after the publication of the decree writers are ordered to abstain “from contentious controversies concerning the dispositions requisite for frequent and daily Communion.” In the concluding sentence of the decree His Holiness is stated as having “further ordered” that “local ordinaries and regular prelates,” in their reports concerning the state of their respective dioceses or institutes, should inform the Holy See concerning the execution of the matters therein determined. Here, then, we have not a few duties imposed by the said decree. We may sum up the matter thus: While the actual use of frequent and daily Communion is not enjoined, many other things are ordered for bringing about as widespread an, adoption of that practise as possible among all classes of the faithful.

p. 134Yet, with regard even to actual practise, the decree, while giving no command, contains something far more pressing than a mere spiritual suggestion. It gives an urgent counsel—since repeated many times by the Holy See in various forms—to all the faithful, children communicants included, as the Answer of September 15, 1906, puts beyond all cavil. This, then, is no mere refinement of piety, to be indulged in by such as have a taste for it.

Importance AND AUTHORITY OF THE DOCUMENT

“As the decree of the Sacred Congregation of the Council on Daily Communion has been solemnly promulgated by the command of the Sovereign Pontiff, it becomes, therefore, a legislative Act passed by the universal legislator, and the whole Church is bound to obey it... all teaching opposed to what it declares to be that of the Church regarding the practise of daily Communion must be withdrawn, and be silent henceforth; every custom or practise opposed to what it ordains must cease” (Tesniére, “Commentary,” p. 16).

Here are some declarations made by Cardinal Vannutelli, the dignitary who signed the decree, and Papal Legate, in his opening speech at the Eucharistic Congress at Tournai, August 16, 1906:

“It is competent authority that speaks concerning frequent access to the Holy Table... This great pontifical Act, so maturely considered, and so seasonably promulgated, is at one and the same time both doctrinal and disciplinary.”

Under these circumstances, theologians declare that Catholics are bound in conscience to yield to the decree “an interior assent of the mind, even though the decree have not the character of a final judgment that it is of its own nature unalterable... To refuse that assent would be to sin by rashness (Choupin, S.J., “Valeur des décisions du Saint-Siege”). If infallibility has not spoken, authority, at least, has.

p. 135The Cardinal, moreover, boldly proclaimed the duty of everyone:

“All of you, illustrious members of the Episcopate, civil magistrates, presidents of organizations, priests, religious, laity—Catholics here present—you have all fully understood, as I am glad to bear witness, the duty incumbent upon this Congress—the first assembled since the decree was issued. That duty can be no other than gratefully to take action upon the same, to welcome it with reverence, to hail it with enthusiasm, and make it henceforward the watchword to be woven upon our banner for a beneficent propaganda, and to serve as a symbol of the perfect union which should reign in future amongst all Catholics.

“The decree of December 20 (1905) is, in truth, like a rainbow appearing in the firmament of the Church as a sign that the squall has blown over, and that the Heart of Jesus—the Heart of the King of Peace in the Eucharist—resumes His undivided empire over souls, even as, in nature, after a storm, the sun once more freely diffuses light and heat.”

There ought, then, to be no obscurity upon the question of the duty of priests with regard to daily Communion.

To Priests




	Tuer Duty.—‘Parish priests are bound, in virtue of their pastoral office, to exhort the faithful frequently to take as much care to nourish their souls daily with this Sacrament as they deem it necessary to bestow upon securing material bread for the nourishment of their bodies. For it is evident that the soul has no less need of food than the body. And it will be extremely useful for winning over their hearers if preachers recall to their minds the immense, and wholly divine, benefits which flow from holy Communion. Let them discourse, in particular, upon that miraculous and prophetical bread—the manna—with which the Israelites were obliged to nourish themselves each day, and give authorities from the writings of the fathers—those powerful advocates of frequent reception of this Sacrament. For it was not St. Augustine alone who expressed the sentiment: ‘Since you sin daily partake daily of the antidote to sin.’ If anyone will examine into the matter he will find that it conveys the mind of all of those fathers who have treated of holy Communion” (Roman Catechism, Part II, chap, iv. nm. 54).



p. 136This passage from the Catechism of the Council of Trent is referred to in several documents of Pius X. relating to daily Communion.

Let us add the following words taken from the same Catechism, n. 39: “There is, in fact, no class of the faithful to whom the knowledge of all that can be said of the wonderful power and fruits of this Sacrament is not easily accessible and at the same time most necessary.”




	Is Every Pastor Bound To Procure DAILY COMMUNION AMONGST HIS FLOCK AS FAR AS POSSIBLE?—“The inability to communicate under which many of the faithful labor, if it be involuntary, is a misfortune—a distressing poverty which should move the compassion and zeal of pastors to diminish the same to the best of their power. If it be voluntary, and due to contempt for the Divine Bread and indifference to salvation, it is an evil to be combated without respite, and with a zeal that should become the more intense in proportion to the outrage inflicted by such contempt upon the Heart of Him whose loving designs the priest professes to forward. A universal aloofness from daily Communion can never be viewed as a good state of things, nor even calmly acquiesced in. At best, it can be borne as being, it is true, a lesser misfortune or evil than profanation of the Sacred Bread; yet one that is to be pursued without a truce by means of illuminating instruction, zealous exhortation, and even by warnings as to the sad effects which follow from it. It is a case of recalling the command of St. Paul to Timothy: ‘Preach the good word, be instant in season and out of season: reprove, entreat, rebuke in all patience and doctrine’ Tim. iv, 2” (Tesniére, “Pratique,” p. 49). °



p. 137The difficulties raised about the burden of Confession have no value since the Pope has provided for this in his decrees. Nor need we consider the danger of routine further than to say that if we put any stress on this point we would all become pagans in the religious world and good-for-nothings in the civic realm. The objecting pastor would have to give up his daily Mass, his daily office, etc., upon the same score, viz., danger of routine. To conclude, we say that the pastor transgressed his jurisdiction and the curate should hear and obey the voice of the supreme pastor, the vicar of Christ.


Case XXV: Use of Stomach-Pump Before and After Holy Communion

p. 138The following interesting case appeared in the Monitore ecclesiastico: The priest Papyrius, afflicted with chronic stomach trouble, is directed by his physician to wash out his stomach every morning by means of a stomach-pump. He does this sometimes before, but more frequently after, Mass. The question is asked: Is the use of a stomach-pump permissible before or after Mass, i. e., before or after holy Communion?

The stomach-pump is constructed of a rubber tube, which is lowered through the mouth into the stomach to flush it with water or other fluid. Attached to the tube is an arrangement by which the fluid and undigested food are brought up. Such a pump serves, therefore, chiefly the purpose of extracting undigested food from the stomach. Often the tube is lubricated with some kind of oil to facilitate the introduction.

With these facts in mind, we will take up the first question: Is the use of the stomach-pump permissible before holy Communion. The jejunium naturale is imperiled, either by particles of the oil with which the tube is greased, or through the fact that some of the water may be sucked up by the stomach. It is certain that any lubrication with oil must be omitted in order to preserve the jejunium naturale, and it can be omitted all the more easily as physicians do not consider such lubrication necessary. But is the jejunium naturale violated by the water introduced by the pump into the stomach? The jejunium naturale is broken in the opinion of theologians under the following conditions: (1) that the thing taken have the character of food or drink, i. e., it must be digestible; (2) that it be taken from outside. Saliva or blood from nose, mouth or lungs may enter the stomach without interfering with the jejunium; (3) that it be taken after the manner of eating or drinking (S. Alph. 1. vi., n. 280). In explaining this last condition Lehmkuhl states explicitly that food and drink do not break the jejunium naturale if taken either after the manner of saliva, or after the manner of inhalation, or after the manner of drawing in through the nostrils (II. n. 160). Per modum salivae means that something has been taken into the mouth for cleansing teeth or mouth, or for tasting, and, upon spitting it out, some of it remains. Even the Mass rubrics allow rinsing the mouth, even at the risk of a little water entering the stomach. (De defectibus Missae tit. 9, n. 3.) Per modum aspirationis means that gnats, dust, snow, are accidentally taken into the stomach by inhalation. Per modum attractionis per nares: it is not forbidden to take a pinch of snuff before holy Communion, even if accidentally a particle of it should be swallowed. St. Alphonsus adds that even the chewing of tobacco (though extremely filthy) does not violate the jejunium, even if unintentionally some particles enter the stomach by getting mixed with the saliva. It is evident from all this that the Church does not prohibit food and drink to enter the stomach before holy Communion, but merely forbids it to be taken per modum cibi et potus. Lacroix explains this in the words: Then something is taken after the manner of eating or drinking if what is swallowed, and the manner of swallowing it, suffice in moral estimation for someone to be considered to have eaten or drunk. (L. vi, P. i, n. 554.) There is no doubt, then, that the stomach-pump may be used without violating the jejunium, for it cannot be asserted that by its application the patient eats or drinks.

p. 140The other question is asked: Is the use of the stomach-pump permissible immediately after holy Communion? To this question we must answer “No,” for there is danger that the sacred species may be brought up with other matter and desecration would take place. It is true that the process of digestion begins as soon as the sacred species comes in contact with the saliva in the mouth. Nevertheless, the process is retarded in a weak stomach, where it takes place very slowly, and there should therefore be an interval of a half hour at least—under circumstances even a whole hour—before the stomach may be so treated without irreverence to the Blessed Sacrament. (Capellman, Medicina Past.: ed. III. lat p. 124.)


Case XXVI: Epilepsy Before Ordination

p. 141On August 14, 1893, the Chancery of Venice submitted the following case to Rome: Among the alumni who are to receive ordination as subdeacons there is one Antonio Saccordo, born 1872, who has distinguished himself in an especial manner by talent, piety, and proficiency in studies. However, he has suffered since early youth from nervous attacks which, according to season and other conditions, make their appearance with longer or shorter intervals. When seized by such an attack the patient suddenly halts for about a minute and in silence, restrained by an affliction of the nerves, without however falling to the floor; he feels the approach of attacks, and then quickly endeavors to take firm hold of a person or other support; he rapidly rallies of his own accord, and can then, without the aid of drugs or refreshments, proceed with his usual occupation.

These attacks are not accompanied by grinding of teeth, foaming, groaning or screaming, though there is at times slight trembling. As there seemed to be no serious affliction, the young man had been given the Ordines minores; but before bestowing subdeacon’s orders, the ordinary desired the instructions of the Sacred Congregation. The advice of competent persons had been obtained, but their opinions varied. It is mentioned that the sufferer has for many years used a cold-water cure, but, apparently, without improvement. To this statement of facts was adduced the statement of a prominent physician, who stated it as his professional opinion that this alumnus may, without apprehension, be admitted to Holy Orders.

p. 142The S. C. answered Pro nunc non expedire. After two years, in 1895, the newly appointed Patriarch of Venice, Cardinal Sarto (now Pius X.) again applied to Rome, proposing that ad cautelam an assistant be given the Alumnus for holy Mass. Rome ordered that a new medical examination be made. It resulted favorably, and under date of September 12, 1896, the S. C. granted Pro gratia, arbitrio et prudentia Emi Patriarchae, adhibitis cautelis sibi benevisis, facto verbo cum SSmo.

This case shows how carefully, even rigidly, Rome proceeds in regard to irregularity.

A similar case occurred in the year 1866, under almost identical circumstances. An alumnus suffering from epilepsy had attacks every four or five months, either at night or about an hour after rising. According to physicians’ opinion these attacks were not likely to occur during the day; moreover, they were not due to an organic trouble, but entirely the result of the unrest of mind from which the alumnus suffered at that time. Nevertheless, the S. C. replied to the first petition: Pro nunc non expedire. The following year the alumnus, endorsed by bishop and physician, appealed again to Rome and was again refused, with the instruction: Let it be deferred, and let him have recourse again after six months, when a report has also been furnished by another physician to be appointed by the bishop. The subsequent medical opinion was equally favorable, and, finally, under date of January 11, 1868, the answer came: Pro gratia dispensationis et habilitationis, facto verbo cum SSmo.


Case XXVII: A Celebrant with a Disabled Index Finger

p. 143Father Alexius, an order priest, had the misfortune, on the first Sunday of Lent, to injure the index finger of his right hand so badly that the nail was entirely torn off. It was a matter of weeks, even months, before a new nail would form, and until then the finger had to remain bandaged. Father Alexius was about to resign himself to the sad necessity of abstaining from saying Mass, when the thought occurred to him: Is it really forbidden to use, in case of necessity, the middle finger in place of the index finger, in saying Mass? After some thought and recourse to manuals of Moral Theology, Father Alexius, with the approval of his local superior, continued to celebrate his daily Mass, the middle finger, not without difficulty, doing service in place of the index finger.

True, the rubrics explicitly require the priest, at holy Mass as well as in distributing holy Communion, to hold the form of bread invariably with thumb and index finger—pollice et indice. Nevertheless, the fact that this, as the convenient and natural way of handling, is prescribed, does not mean that holy Mass should be omitted rather than employ another finger. The rubrics prescribe many other motions in an exact manner; nevertheless, if on account of some hindrance on a particular occasion a certain motion could not be made in the exact way, one would without hesitation do the best one could.

Or, is there a particular significance in the use of the index finger, such as, for instance, in the fast before holy Communion, or a ratio mystica, as in mixing the wine with water? What particular significance could there be?

p. 144If it be objected that thumb and forefinger have been specially anointed for this purpose at ordination, it should be remembered that the whole palm of the hand is anointed together with the other fingers. The anointing of these two fingers is performed not as if they alone were anointed, but upon the thumb is begun the one and upon the index finger the other arm of the cross to be made upon the palm of the hand. Hence, it is hard to understand why St. Alphonsus and some others, who have in mind this supposedly special office of these two fingers, will not permit distribution of holy Communion with other fingers except in cases of extreme necessity.

Take the case of a deacon, for instance, none of his fingers are anointed, and yet on occasion of even slight need he may distribute holy Communion. Ballerini (Opus theol. morale, tom. IV., p. 640) says on this subject: On other occasions indeed they permit a layman (in necessity) to carry it or lift it from the ground; they permit the Eucharist to be sought for a reasonable cause from an excommunicated person or a sinner; and now they dispute about a finger!

To the objection whatever prevents the reception of an order prevents the exercise of that order. But he who has those fingers disabled is prevented from receiving the order, the same author replies: Reply. (1) I deny the antecedent; for many things befall a priest which do not prevent exercise, but which would nevertheless have prevented reception.

(2) One must judge differently concerning an antecedent and perpetual impediment, when the honor of divine worship requires that perfect and unblemished men be chosen; differently concerning an accidental impediment that occurs afterward.

(3) It is falsely supposed that whatever is prescribed has the same gravity; for the necessity of all the things required is not the same. Therefore a lesser, sometimes a very slight, cause excuses from some of them.

p. 145These answers cover partly the objection of irregularity. In our case it is irregularity in the general sense, the prohibition to execute the ordo which one can either not perform at all, or not with propriety. Even St. Alphonsus here advises: Continuat. And Tournely observes: If anyone lacks an index finger, he will be able to obtain a dispensation. And Palmieri holds (Op. mor. tom. VII., p. 375): Nor does there appear to be any difficulty in granting it, since the middle finger can perform just as much as the index finger in the sacred action. Yes, more: What reason could there be for doubting whether such a person is truly irregular? Nor is there any certain canon.

In fact, c. 7, de corpore vitiatis, refers to some one who lacks the thumb-nail, much needed for breaking the Host, and yet permits his promotio ad sacerdotium, provided the thumb is otherwise strong.

According to all this a dispensation, or special permission, to celebrate with the middle instead of the index finger is not even required. Even though only the Pope can dispense from the rubrics of the Mass, the principle that may be applied here is: Lex positiva non obligat cum incommodo proportionate gravi (here also mediocri).

To this view a Roman decision seems to be opposed which Gardellini-Mühlbauer quotes under the head Sacerdos digitis laborans. A priest of the diocese of Treves injured his index finger so badly that it became forever useless for celebrating Mass. His bishop appealed to Rome for dispensation with an array of important reasons, such as the priest’s worthiness, the prevailing lack of priests, etc., whereupon the Congregation granted: It rescripted in favor of the dispensation and habilitation according to the Bishop’s recommendation, after the matter had been discussed with His Holiness (26 Jan., 1861). That in this case the index finger was forever, and in our case only temporarily, unavailable, is for our question unimportant, the question before us, namely, whether while the impediment of the index finger remains it be allowed to celebrate with the middle finger, without formal dispensation. That a dispensation has on some occasions been granted does not prove that such dispensation is required, nor the need of applying for it, since in numerous instances Rome is unnecessarily petitioned without always eliciting the familiar Et amplius (ne proponatur). And the fact that a permission is given by high authority does not mean that this permission could not have been granted by a lesser authority. Concerning Father Alexius, he found, moreover, to his entire satisfaction, that through the communication of privileges in his Order the local superior is fer. II., post I. Dominicam Quadragesimae authorized to grant dispensation from any irregularities in his subjects, The superior had given his consent that Sunday evening, without giving thought to this particular faculty; his intention continued virtute on Monday, and should a dispensation be required this would suffice completely, according to quantum possum et tu indiges, which intention, without doubt, prevailed here. Joseph Schellauf, S.J.


Case XXVIII: Shortening of Confessions When Many Penitents Are Waiting

p. 147(1) Father Anastasius, pastor of a large parish, has during Easter time on many days a large number of people at his confessional. It happens then that persons come to Confession, who, as Father Anastasius realizes, are in need of a General Confession. Father Anastasius considers that he has not time for this now, and he knows a way out. He makes with such persons an appointment when they are to come and make a General Confession, and for the present bids them awaken contrition, bestows absolution and dismisses them.

(2) Sophia, a woman of wealth and position, comes to Confession. To the question whether she had ever concealed a mortal sin in Confession, without having since made reparation, Sophia answers in the affirmative. Father Anastasius directs her to make good this wrong now by the required repetition of Confessions. Sophia objects that she cannot possibly stay longer in the Confessional, nor omit holy Communion, both because of a grave danger to her reputation, because friends have come with her and are waiting. She promises, however, to come soon for a General Confession. Father Anastasius thereupon listens to the necessary materia absolutionis and absolves Sophia, as he would one seriously sick who for the time being cannot make a complete confession.

Father Anastasius submits his procedure in these cases to his confessor for approval. What is to be said to cases 1 and 2.

The confessor must say, as regards case 1, that Father Anastasius, who, on account of a great number of penitents, releases them and himself from the obligation of material completeness of Confession, commits a grave sin. This is clear from the condemnation by Innocent XI. of the opinion: It is lawful to absolve sacramentally those who have confessed only by halves because of a great concourse of penitents, such as, for example, can occur on the day of some great feast or indulgence. It is true that in Father Anastasius’ case Confessions at Easter time are concerned, not those on the occasion of a great festival, or Indulgence, to which the condemned proposition refers. But the prohibition has reference to the practise generally, and the great festival, or Indulgence, are merely quoted as examples of occasions upon which a great many Confessions may occur. The fact that a great number of penitents surround the confessional is not of itself sufficient reason to disturb the proper order of the tribunal of penance. According to the unanimous teaching of theologians there can excuse from the material integrity of Confession only a very (omnino) great and casual harm, that might arise out of the material completeness to either penitent, confessor, or a third person. A great number of penitents does not necessarily involve such harm for anybody. Some of these penitents may not be in need of Confession, others may be well able to go to Confession elsewhere, and the insistence upon material completeness would not cause them great harm. On the other hand, the habit of curtailing Confessions on such occasions, will put the confessor in danger of absolving insufficiently disposed penitents, Whenever theologians enumerate reasons that excuse from material completeness of Confession, they take it for granted that this danger is not encountered, and this is something which Father Anastasius seems to have ignored. There is no possible injury important enough to justify the absolution of a penitent not sufficiently disposed, and, as Segneri (Confessore Istruito II.) very correctly remarks, it is far better that few are healed than that many are dealt with and not one healed. For this reason Father Anastasius, in our case, cannot excuse himself from the obligation to insist on the material completeness of Confession, ob defectum temporis, time was wanted by him only on account of the large number of waiting penitents; he can release himself from this duty still less because of the danger of absolving penitents not well disposed.

p. 149We will not maintain, however, that, with a throng of penitents waiting, the confessor is never allowed to prefer the interest of waiting penitents to the completeness of Confession. He will be permitted to follow this course in a case when the waiting penitents would be exposed to great harm. This is evident from the opinion of theologians dispensing with the material integrity of Confession. This opinion is not included in the condemned proposition. It is not declared that it is never allowed to curtail Confession when there is a large number of penitents, but that it is not allowed to do so merely on account of the great crowd, or, as Berardi (Prax. Conf. n. 1048, VII.) states it: The condemnation concerns the case in which the confessor, because of the said concourse, routinely halves confessions, hearing only one or another sin and immediately giving absolution. Nor is opposed to this opinion the admonition of St. Alphonsus to confessors in the event of a great crowd of penitents: He ought not to be concerned that other penitents are waiting, for then the confessor is not bound to attend to the good of others, but only to that of his own penitent; for him alone at that time, and not for the others, he will have to render an account to God.

This admonition has reference to the case when the required disposition is wanting in the penitent, and when it is the confessor’s duty so to dispose him that he may be validly absolved. We are speaking here of the material integrity in the Confession of a penitent who is well disposed. As a rule, it is also the duty of confessors to supply a deficiency in integrity, but this duty is neither so absolute nor so great as the former, because material integrity in the Confession of a well-disposed penitent is required not for valid, but for lawful absolution. There is, therefore, in our case not, as St. Alphonsus presumes in the passage cited, the good of one penitent opposed to the good of others, but, rather, the material integrity of the Confession opposed to the good of the waiting penitents, and hence our case is quite different from the one St. Alphonsus presupposes. Indeed, the holy Doctor teaches (H. A. tr., XVI, n. 30), that a penitent is excused from material integrity of Confession (and that the confessor is to take care of it) whenever there is to be feared from it great harm for the penitent or others. Hence, it is allowed beyond doubt to curtail the Confession, whenever, and to the extent in which, the completeness of Confession causes great harm to waiting penitents. An example of this is found in Lehmkuhl, Vol. II., n. 329. There can be dispute only of the required extent of the harm that would excuse.

To resume the case of Father Anastasius, our opinion follows: If the time for Easter Communion draws to an end and Father Anastasius knows that it will be impossible for the waiting penitents to comply elsewhere, or later, with the precept, then we consider that for this reason it is permissible to absolve a well-disposed penitent with neglect of the material completeness of the Confession, provided, of course, that absolution is necessary to this penitent. The obligation to fulfil the commandment makes absolution so necessary to this penitent that it would be lawful to absolve him even upon incomplete confession. That the same necessity is present in the case of the waiting penitents supplies the defectus temporis which excuses from the material completeness of the Confession in the individual case. It cannot be objected that the confessor might extend the Easter time for the waiting penitents, for this might be objected also regarding the individual penitent, which the theologians, however, omit to do.

Nevertheless, we believe that a case where it would for this reason be allowed to neglect the material completeness of the Confession will seldom occur, because the confessor cannot easily have knowledge of the condition of the waiting penitents, and, moreover, particularly at Easter time there must many penitents be supposed wanting in the proper disposition. For this reason it is at such time better to tarry than to hurry.

In regard to case 2, the confessor will approve of Father Anastasius’ opinion that Sophia may, in this case, be absolved after a materially imperfect confession. The opinion of Father Anastasius is obviously based on the teaching of theologians, and Segneri solves the same case (l. c.) in the same manner. Father Anastasius erred, however, in concluding that, because Sophia was excused from making a complete confession, she was likewise excused from accusation of recent sins further than what was sufficient for the materia absolutionis, though she could confess these without grave danger to her reputation. This certainly is not correct. The obligation of material integrity of the Confession refers not modo indiviso upon the totality of the grievous sins committed by the penitent, but modo diviso upon the individual ones. It follows that even if the penitent for some reason is excused from the accusation of some particular sins, nevertheless, the obligation of the material integrity of the Confession in regard to other grievous sins committed continues. For this reason Berardi says in the passage quoted: Care must be taken that material integrity suffer detriment as little as possible. And Segneri, in a case identical with that of Father Anastasius, does not state it as the rule to require only the necessary materia absolutionis and then absolve, but to require of the penitent the accusation of as many grievous sins as is possible in the available time and only then to absolve. So should Father Anastasius have acted in the case of Sophia. Therefore, he was not justified in dealing with Sophia as with “one grievously sick, who, for the time being, cannot make a complete confession.” In the case of a person grievously sick there is physical or moral impossibility of speaking, which is not to that extent the case with Sophia. While she stated that “she could not possibly remain at this time longer in the confessional,” she evidently meant the length of time needed for repetition of former Confessions.

We are finally of the opinion that Father Anastasius should have considered it his duty to make use of the time which evidently. was available to assist this willing penitent in a Confession, which, though perhaps not in the opinion of Sophia, but according to the requirements of the Sacrament of Penance, would have been a complete one.


Case XXIX: Doubtful Restitution; Decision of the Confessor; Consequences to the Confessor

p. 153A penitent confessed: “Many years ago I stole a considerable sum of money from a certain man, but some time after I sent it back to him through the mail, by ordinary letter. At the particular post office from which this letter should have been delivered there occurred for quite a while embezzlements of letters containing money and valuables, and this went on at the time I sent my letter. In the matter of my restitution may I let the matter rest, or am I still under obligation in this respect?”

The confessor replied, after some thought, and not without considerable fear of erring in his judgment, that there was no further obligation, because the embezzling of this money need not, and could not, be supposed. Since, furthermore, the penitent had acted in good faith, there would still less be any reason to impose further obligation upon him. What is to be thought of this decision of the confessor, and what are the consequences for him?

(1) Whether this restitution money really reached its rightful owner must be considered as very doubtful, in the light of the penitent’s statement. Since there is, at best, only little (moral) guarantee that money entrusted in this manner to the mail reaches its destination, doubts are all the more justified in our case. Whatever theologians say about proceeding in dubio de restitutione facta, it is certain that it is, first of all, the duty (if it is not preferred to make the restitution once more without any fuss) to remove the doubt as far as possible. The penitent, therefore, should institute either himself or through another—the confessor, perhaps—inquiries to ascertain the facts, if possible. If he will not, or cannot do this, then his responsibility for the sum continues, because the certain obligation (to make restitution) is not discharged by uncertain fulfilment, especially as it is a matter of a restitutio ex delicto debita, and also because the uncertainty originated from undeniably objective, even if subjectively not culpable, negligence of the debtor. For, even if he acted in good faith, he has, according to the comment of St. Alphonsus (/. 111, No. 705) on a similar case, momentarily preserved his own conscience from sin, but not complied with his objective duty. This shows how, and in what respect, the confessor has judged wrongly.

(2) If the confessor’s fear of erring was not the result of a certain anxiety, which at times may remain even after reason has clearly indicated the correct way, but rather resulted from a consciousness of doubt as to the right thing to do, it would have been his duty either to postpone the decision, or to send the penitent to another confessor, or to resort to the other means recommended by theologians under such circumstances. If the confessor acted - though in doubt, he failed also subjectively and failed grievously, because it concerned a materia gravis. His fault will be lessened, if, as is probable, momentary confusion and concern made calm deliberation difficult and interfered with procedure according to the rules; indeed, from this point of view the conditions may even remove all guilt. On the other hand, however, such conditions would not excuse if the confessor’s anxiety and false decision were due to culpable neglect of study.

(3) Since the confessor, as has been proved, erred in his decision, he is obliged to repair the fault as far as he can, according to the rules that apply here. It is superfluous to cite these rules here; but a state of affairs which is likely to occur may here be referred to.

p. 155What obligation does this priest incur if the penitent does not return, if, moreover, the person to whom restitution is due, and also the amount of the sum involved, are unknown to him? We reply: If the confessor has in his decision not subjectively failed, or only in a venial manner, then, according to the general and positive teaching of Moralists, he is under no obligation in regard to restitution. If, however, he has (subjectively) grievously failed, there ensues from the teachings of theologians on iniusta damnificatio, cooperatio, and incerta debita, the following: 1. The priest is bound to make restitution, and, 2. the restitution is to be made pauperibus vel causae piae. Regarding the amount to be thus expended we may, on the principle non est imponenda obligatio, ubi de ea non certo constat, accept the minimum consistent with a materia gravis (considerable stated the accusation). For the sake of security, however, and to satisfy the conscience, it would be advisable in such a case to have recourse to the Apostolic See (Penitentiary); Rome’s decisions in such things are not only just, but lenient as well.

Ambr. Runggaldier, O.F.M.


Case XXX: An Incomplete, Yet Valid Confession; Extreme Unction Not Repeated After its Invalid Reception

p. 156The laborer Stephen, hardly thirty years of age and not married, is a consumptive and has spent the last eighteen months in a hospital. In his religion he is indifferent, faultfinding, supercilious, and sceptical. His morality, especially, is in bad shape, as may be gathered from his talk. In the hospital, however, he has been receiving the Sacraments every month, not of his own accord, yet without remonstrance whenever the sister in charge asked him to prepare himself for Confession. The confessor at the hospital, however, enjoys not his full confidence, but another, befriended, priest has it. To ask for the latter, he fears, would cause comment, and hence he omits this until he feels his last hour approaching. Then he has this other priest summoned during the night, as he positively demands to confess to him and to none other. At this last Confession he accuses himself of having concealed in previous Confessions a grave theft; he is just able to tell how large a sum of money he took, and that in more than fifteen Confessions he has not accused himself of it, but does not make an attempt to repeat the invalid Confessions because he is ignorant of this requirement, and under existing conditions this reparation would be too much for his strength. He has previously received Extreme Unction, though, of course, just as sacrilegiously and invalidly as previous absolutions and Communions. The question is how this sick man should have been treated in his last moments.

Answer.—He should have been treated in no other manner than he was treated by the confessor, to whom he gave his confidence.

p. 157In view of the suffering and anxiety of his last hour, he was left in good faith that he need only accuse himself of the theft concealed until then; he was not reminded of the obligation to repeat all his invalid Confessions; the confessor, however, recalled to the patient briefly some of his sins which had become known to this priest outside of Confession, and directed that he should include in this Confession all these sins, and also all faults in former Confessions and Communions, every thought, word and act against the sixth commandment, neglect of holy Mass, transgressions of the commandment of fasts and abstinence, etc., and to repent of them sincerely and heartily. The priest then recited for him the act of Contrition in the form of vigorous ejaculatory prayers, and asked him in conclusion if he really meant that which he had just repeated; if he really was sorry for having so often and so grievously offended God. Then he inspired the patient with confidence in the merits of Jesus Christ, and the mercy of God, gave him absolution, and administered holy Communion, but not Extreme Unction. The priest acted upon the principle that a more complete Confession was under such circumstances too difficult, even impossible, and that on account of these circumstances it was advisable not to disturb the penitent in his good faith that he need not confess anything more; that, indeed, it would be injudicious and dangerous to call the patient’s attention to the requirements of repeating the invalid Confessions or even hic et nunc to demand such difficult, indeed impossible, task. Extreme Unction, although unworthily received, the priest holds, cannot be repeated in the same danger of death brought on by disease, that the Extreme Unction received some days ago will now, since the recipient through improved sentiments removed the obex gratiae, and received absolution, yet produce its effects.

p. 158The principle applied in the matter of the confession is expressed in the following quotation from De Lugo (De Sacr. Poen. Disp. 16, Sec. 14, n. 594): “As in the examination of conscience, only the deliberation suited to human capability is required, and as this deliberation should not be such as to arouse reluctance or disgust in regard to this holy Sacrament, it is evident that a less intelligible and positive statement may be accepted from a person who, in consequence either of illness, or of the multitude of his sins, or for some other cause (either because of incapacity, or because of illness, or because of the multitude of sins, or for some other cause) would find it too difficult to prepare an exact statement. A person, for instance, who is to confess the sins of a whole life, a life passed in sin, would find it extremely difficult to make an examination as exact as another may easily make at his monthly Confession; indeed, it would be such a hardship to the former as would ‘be likely to render Confession distasteful and obnoxious. This is the reason why we require a less precise and exact statement from public sinners and persons of that kind, than if a person, for instance, had only lived in sin for a month, or even less.

The principle ruling in the matter of Extreme Unction is stated in the following: It is asked whether this Sacrament (Extreme Unction) can be valid yet without effect, so that when the obstacle recedes it confers its effect. I answer affirmatively with the common opinion of the Doctors. The reason is that it is a Sacrament that cannot be repeated, at least for a certain time, namely during the same illness or state of illness, as we noted above in article 3, number 8; and therefore, if it was received without any substantial defect and with only an obstacle, or a lack of the disposition required on the part of the subject, but afterward the obstacle is removed and a sufficient disposition is supplied, it produces its effect, lest the sick person be wholly deprived of its fruit. See Castropalaus, number 14; the Salamancans, question 3; Mezger, treatise 19, disputation 50, article 2, number 4, etc. (Babenstuber, De Extr. Unct. art. 5, n. 5.) But when is there a sufficiens dispositio? “If the sick person receives the Sacrament in mortal sin in good faith or while deprived of his senses, attrition suffices; but if he received it in bad faith (as in our case), contrition or confession is required in order to dispose himself rightly.” (Aertnys, Theol. Moral. II. n. 354.)

p. 159BERNARD DEPPE.


Case XXXI: Restitution by Members of Religious Orders

p. 160On page 153 of this volume a case is discussed in which a confessor under prevailing conditions was considered liable for restitution. What is to be said if this confessor is a member of a religious order? Does this liability still rest with him? The answer to this question depends upon the rule applying to restitution on part of members of religious orders, and this rule may be briefly discussed here. We shall have in mind only members of male orders, and only such, in fact, who are solemnly professed. It will further be premised that it is a matter of restitution for an unjust damage occurring after solemn vows have been taken.

I. Religious orders are in the Church of God, in regard to their nature, their interior and exterior work, an institution of such prominence that in promoting them there is served a causa pia in the best sense of the word. The best possible manner for an individual to promote this cause consists, no doubt, in choosing religious life for a vocation, devoting to it all the powers of body and soul, and by taking perpetual vows to become forever united to the Order. Whenever, therefore, the rules about restitution prescribe a causa pia, or pauperes, as the recipients of restitution, a religious complies to any such obligation perfectly by serving his order faithfully and zealously, and he thus cannot be bound to anything further. This the theologians teach in regard to the debita incerta contracta anti ingressum in religionem (professionem), and it would hold ex paritate rationis in our case.

II. The case is different, if restitution is to be made to a certain person. By the vow of poverty the religious has renounced all his right to any disposition whatsoever about money or possessions. Unless in extraordinary cases Papal dispensation, or precept, direct otherwise, he is unable of possessing property; anything he may have or acquire belongs to the convent, if it be privileged of possessing property, or to those who exercise the right of ownership over the possessions of the convent. Thus, without money and property, the religious is not in a position to make restitution; he is, because, and inasmuch as, thus prevented, relieved also of the obligation. That the convent need not assume any such obligation for him is obvious. It must be kept in mind, however, that the obligation of restitution is not of itself cancelled by the vow of poverty, as some other contract made by a religious may be invalid on account of his incapability to make dispositions in matters of possessions.

p. 161The obligation of restitution does prevail for the religious, and it becomes effective as soon as the obstacles opposing its fulfilment disappear, for instance, if through dispensation or secularization, the vow of poverty is wholly or partially abrogated. Furthermore, a member who has disposition over a peculium, which, without imposing an uncustomary or unseemly demand upon the convent, can be employed for restitution, can hardly escape the obligation.

III. A few other possible cases may here be mentioned. 1. A religious, i. e., the convent for this religious, receives by legacy, or in a similar way, an amount far surpassing the material benefit which the convent renders to this member. Is the convent obliged to employ the surplus for a restitution that may be incumbent upon this religious? The majority of theologians* answer affirmatively if the obligation dates from the time before entry into the order (more correctly before solemn profession). Because those goods pass to the monastery with that burden which would have been attached to them if they had remained in the ownership of the religious (Lehmkuhl I, 1039). Under the condition premised in our case, that the act involving restitution took place after the solemn vows, such an obligation on part of the convent does not appear to result. Through profession the religious transfers all title to property to the convent, forever, in a manner valid before God, the Church, and often before secular authorities; this takes place in a perfect manner, if the religious at ‘profession is free from debt; it is not of itself possible to a religious burdened with a debt, if profession is not capable of cancelling the claims of a third person. Hence, the difference in the two instances. The laws of equity frequently impose requirements for which the word of the law does not provide.

* Gury-Ballerini (I, 718) holds the contrary view; but compare Lehmkuhl (I, 1895) and the facts there cited in support of his contention.

p. 162


	Is the religious obliged, with the permission of his superior, to undertake work by the proceeds of which he will be enabled to make restitution? This must ex paritate rationis be affirmed upon the principles above stated, and according to the teaching of theologians concerning religious whose debts antedate their entry into the order. It is regarded as a matter of course by Suarez (De Virtute et Statu Religionis, tom. III. lib. VI. 10, 8). Occupations unusual and unbefitting for the calling of a religious are, of course, excluded; and on this account the question is not of great practical significance in our days.






	In an order there is a certain number of holy Masses placed at the disposal of its members, to apply at pleasure. Out of the stipends for such Masses a religious may and should make restitution; is he then obliged to make efforts to gain stipends? Discrimination is here in order. If the application of a certain number of Masses is placed at the disposal of members for the purpose of applying the fruits to relations, friends, etc., then a religious is not obliged to apply the Masses for earning a stipend, even if the superior allows this. For, despite the obligation of restitution, he may live according to the aim and purpose which are intended by the precepts of his order. If, however, the superior by such a privilege wishes to give the members an opportunity to obtain some money for individual use, a kind of peculium therefore, the solution is more difficult.



p. 163On the one hand there is the obligation of restitution which he may discharge without interfering with dignity or rule; on the other hand, the question arises, can the priest be obliged to undertake a spiritual act with the purpose of earning by its performance, or on the occasion, money? The answer it seems at first sight would have to be in the negative, because otherwise there would be obligation to an act that manifestly is simony. And yet the priest may, in connection with Mass, earn money without committing simony. The negative answer seems, nevertheless, to us the more probable; for to say holy Mass in a certain intention, with the sole idea, of gaining money is certainly simony; the acquisition of money therefore cannot be made the reason for undertaking this or any other sacred action.




	If the religious cannot make material restitution, but can apply holy Masses to the injured, thus benefiting him in a spiritual way, which the faithful often gladly accept as substitute for temporal damage, is he obliged to do so? No, compensating justice does not require restitution with goods of another kind, when one cannot make restitution with goods of the same kind, at least not without the decision of judge or superior. If Müller, with Cardinal De Lugo (II, p. 450), holds, in case restitution by material means cannot be made, it must nevertheless be enjoined upon the debtor that he at least pray for the creditor, or have prayers said for him, and that some good works be offered, so that the creditor may gain something for his debt in whatever way he can, there is, as follows from the word injungendum, not reference to obligation already present, but of one imposed (by the confessor, perhaps). It is only of such an obligation that Kresslinger speaks in Addit. ad Theol. Moral a Reiffenstuel exaratam, tom. IV. post 106 add. II. and Elbel, De Restitutione, conf. 12, 345. La Croix is more exacting (lib. III, p. 2, n. 425). However, the religious serves a causa pia (above 1), and his labors and merits are of an especial benefit to the Church and her faithful, provided he is a faithful member, so that there cannot well be question of any further obligation, such as offering good works or holy Masses. The confessor, of course, will find it advisable under circumstances to impose conditions beyond those that would just comply with the requirement. AMBROSE RUNGGALDIER, O.F.M.




Case XXXII: False Teeth and Holy Communion

p. 165A priest is called to a sick person, who, after making Confession, receives the Viaticum. The patient immediately shows violent agitation, pointing his finger to the inside of his mouth. The priest looks there, and, to his horror, sees that to the rubber plate in the roof of the mouth of the patient the Viaticum sticks like glued. It is a well-known fact that it is very difficult even for a person in good health to loosen with the tongue the sacred species from such a rubber plate, often a moistening with some liquid is required to effect detaching. Our patient, in his weakened condition, could not use the tongue to loosen the Viaticum from the plate, and the priest decided to let a member of the family carefully remove from the patient’s mouth the plate, which he then immersed in a bowl of water, then, after the sacred species had become separated from the plate, he washed the plate in the same water, took the entire contents of the bowl home and put it into the sacrarium, then returned to the sick man, and gave him holy Communion once more; the sick man, now relieved of the false teeth, swallowed the sacred species without difficulty. Did the priest act correctly?

In the procedure of the priest in this case may be seen his confusion, and it cannot be recommended for imitation; it was neither practical nor correct. It was at all events unnecessary to go home and get a new species. He should have saved this trouble, as well as the comment which may have been excited by his repeated visit. The simplest way would have been to remove the sacred Host by means of the finger, or with the aid of a knife, from the plate, to place it with a little water in a clean vessel (or spoon) and give water and Host at once to the patient to drink. Thereupon he should have washed rubber plate, utensil and finger in the same vasculum, and this ablutio should also have been given to the patient to drink.

p. 166The proceeding was, moreover, incorrect; it is not permissible to handle the sacred species in the way he did, and to place the same immediately in the sacrarium.

As the decomposition of the sacred species in so short a time cannot be supposed, and is at the very least doubtful, he should have placed the vasculum in the tabernacle, and only after the lapse of at least a few days might have placed the contents in the sacrarium.

Dr. John Ackerl.


Case XXXIII: Shortening of Confession to Save a Penitent’s Reputation

p. 167The Confession of Cajus is being so protracted that bystanders must come to the conclusion that he has committed many sins of a complicated nature. To save him from this danger to his good name the confessor, Father Levis, tells Cajus: “You have now confessed enough sins; make the intention that all your other sins be included in this Confession, awaken contrition and good resolution, and I will now give you absolution, as people may otherwise find your long stay here suspicious.” What is to be said about this view and practise of Father Levis? How should the penitent have been dealt with?




	Without any doubt whatever Father Levis’s views and practise are lax, erroneous and detrimental. He imagines, of course, that he is taking this course upon a right principle, but he applies the same wrongly. It is true that defamation before others, to which the material integrity of the Confession would expose a penitent, is sufficient reason in order to content one’s self, hic et nunc, with the required formal integrity, reserving obligation and intention to confess later, in the following Confession, any grievous sins not now confessed. There is presumed also the necessity not to postpone the Confession altogether. (St. Alphonsus Theolog. Mor. 1. VI. 484, 485.) As an example, let us suppose the case that a sick man who has confessed for the reception of holy Viaticum, has made a sacrilegious Confession, and then asks the priest who brings the holy Viaticum, to hear his Confession once more, intending to make this a General Confession, that would take very long. To prevent unavoidable injury to the good name of the penitent, the confessor should in this case listen to a few sins, and give absolution after admonishing the sick man to attend to the completion of his Confession later on pro posse.



p. 168This correct doctrine and prudent practise Father Levis applies in a lax, erroneous, and pernicious way. St. Alphonsus says (/. c. n. 595): Nor can an exception (from material integrity) be admitted if, because of the length of the confession, others might easily suspect that the penitent was burdened with many sins.

The opposite view carried out consistently would frustrate to a great extent the Divine command of completeness of Confession, for the reason especially, that Father Levis neither acknowledged nor urged the obligation to make up the deficiency in the following Confession, and thus just the greatest and most careless of sinners would comply least to the Divine command. There would, furthermore, be no fixed rule at what moment the confessor might stop a confession of sins, for the duration of Confessions differs greatly, and one cannot say just at what moment a just suspicion of bystanders might begin to be excited. Again, such practise would violate seriously the most important office of the confessor, the one of physician of souls, also of teacher and judge, and often and easily it might occur that just such sins would not be confessed on account of which the confessor would refuse absolution, or would give it only upon certain conditions, or which at least would require earnest exhortation and advice. Penitents might even with intention reserve such sins for the end of their Confession, hoping of being dispensed from their mention. Finally, this practise would promote in many penitents carelessness in sinning.

It will, therefore, not be permissible to eliminate for Cajus a danger to his good name at the cost of the necessary completeness of Confession. But may and should there be no consideration of a danger to good reputation under such circumstances? Yes, there should be, in as far as the necessary completeness of Confession may be preserved; and this may be done in two ways: either by curtailing the Confession, on part of penitent and confessor, in all not essential things. Or, the Confession might be divided by directing the penitent, and stating the reason for it, to retire for a little while and then return at a suitable moment, to complete the Confession or to receive instructions and advice. Indeed, one might in such case, the necessary completeness of Confession presumed, for greater security grant absolution immediately, with the intention afterwards, as explained, to supplement what the office of physician of souls directs in this case, for this is the duty of the confessor no less than solicitude for material completeness of a Confession, and certainly belongs to the salutary completeness of the Sacrament of Penance. In conclusion it should be kept in view for the guidance of confessors that it is, first of all, necessary to do all that which the Sacrament requires and which is necessary and salutary for the welfare of the penitent’s soul, and only then discretion and charity, in everything that will facilitate the reception of the Sacrament of Penance, may claim consideration, to avoid and eliminate anything that would make it distasteful and difficult. J. P. Arnold, C.SS.R.


Case XXXIV: Perfect Contrition

p. 170(1) Is perfect contrition combined with the resolution to confess, only in case of necessity a valid substitute for the Sacrament of Penance?

(2) Must the resolution to confess, the votum Sacramenti, be expressly joined to the act of contrition, to make the contritio efface mortal sin?

(3) Must the resolution to confess, joined to perfect contrition, include the intention of one going to Confession as soon as possible?

Those who have searched theological handbooks and commentaries on the Catechism for information about perfect contrition will not have found uniform nor precise and plain answers to these three questions. And yet it is obvious that just about these three questions there should be no doubt whatsoever.

Ad. 1. It is taught generally that perfect contrition effaces mortal sin in case of necessity; i. e., in the case that some one is in the danger of death and a priest not there to whom he might confess. Is this correct? Is the efficacy of perfect contrition restricted to the case of necessity? The Church teaches otherwise. The Council of Trent speaks not of such case of necessity, but teaches generally that (sess. XIV., c. 4) the contrition perfected by charity reconciles man again with God before this Sacrament (namely, Penance) is actually received. Therefore, in all cases, whether there is danger of death or not, at all times, and in all situations of human life, those in mortal sin may regain through perfect contrition the state of grace even before Confession. But how about the votum sacramenti, the resolution to confess?

p. 171Ad. 2. The Tridentine teaches (l. c.) that without this votum Sacramenti the contritio has no such power to efface sin. But does the Tridentine require that this votum be expressly made (explicite), or is it sufficient if the votum is implicite included in the contrition? According to the literal meaning of the Tridentine the latter suffices. The holy Synod teaches . . . nevertheless, that the reconciliation itself is not to be ascribed to contrition itself without the desire for the Sacrament, which is included in it. To this St. Alphonsus remarks in his Theologia Moralis, in Tract. de poenit. cap. 1, n. 437, de contrit: what is included in another thing is implicit, not explicit. That a votum confessionis be made expressly and explicite in awakening perfect contrition, is, according to the opinion of St. Alphonsus, not required for the reason also: because for him who has knowledge of confession it is not necessary that, while making an act of contrition, he remember confession; it suffices that he not exclude it.

Every Christian, however, has this notitia confessionis, and perfect contrition, therefore, suffices for the forgiveness of mortal sin, even if there is no explicit thought of confessing. Perfect contrition would lose its power of effacing mortal sin only then if the sinner had the explicit intention not to confess his sin, but to content himself with an act of perfect contrition. For this reason we hold with Lehmkuhl (Theol. Mor. tom. II, n. 279): that desire for the Sacrament suffices which exists by the very fact that someone elicits an act of perfect contrition or charity. And this indicates the answer to our third question.

Ad. 3. We answer in the words of Lehmkuhl, /. c.: The desire for the Sacrament does not necessarily contain the resolution to receive it as soon as possible. What does it really mean: to go to Confession as soon as possible? Can this not be done almost any day, or at least every Saturday or Sunday, by many of those who commit mortal sins?

p. 172Were this propositum required with the act of perfect contrition, then notwithstanding perfect contrition many would remain in mortal sin, because they do not desire to confess as soon as possible. If Lehmkuhl’s dictum contains the Church’s teaching, then there can be no doubt that perfect contrition will efface the mortal sins even of a Christian who confesses only once a year, in compliance with the ecclesiastical precept, even though he may commit these sins almost a year before Confession, but is resolved to confess these sins when going to Confession next Easter time. It will not do, therefore, to tell people that they must go to Confession immediately upon committing mortal sin, it will be more correct to tell them, in sermons and instructions, that if someone has committed mortal sin, he should not hesitate to awaken perfect contrition, and through perfect contrition he will regain the state of grace; that it will be necessary, nevertheless, to confess this sin when next, going to Confession. This is ecclesiastically correct and it suffices for the Christian who has had the misfortune to sin grievously. Nor is it particularly difficult for a well-disposed Christian, who prays for this grace, to make an act of perfect contrition.

Whether, notwithstanding all this, an early Confession should not be advised, after mortal sin has been committed, is quite another matter. In praxi the priest will often have to advise early Confession, because one or the other may not be capable of a contritio and may content himself with an attritio, which only cleanses from grievous sins in connection with absolution.

Dr. Spath.


Case XXXV: The Office of the First Mass

p. 173The questions are asked: (1) Is a newly ordained priest allowed to take for his first Mass a votive office (with corresponding color) if his first Mass is celebrated on a Sunday per annum, on which the office is de ea and the green color is prescribed? Or must he take the Mass of the day, with vestments of green color, or, if such are not available for those assisting, vestments of gold cloth? (2) If a votive Mass is allowable, which one should the newly ordained priest choose?

Ad. 1. A first Mass is not privileged as regards the office or the rite. It offers no sufficient reason for the celebration of a Missa votiva solemnis (pro re gravi, vel publica ecclesiae causa), which would even require assignment or permission by the bishop in the individual case. The newly ordained may, therefore, take a votive only on a day which admits of a Missa votiva privata, for which the celebration of a first Mass would be a rationabilis causa. In this case, however, the ritus Missae votivae privatae must be completely employed, whether the Mass be read or sung, and whether celebrated with or without assistance, therefore sine Gloria (unless the votive Mass as such has it, as S. Maria in Sabb., Ss. Angeli), sine Credo, cum tribus saltem Orationibus, and the chant in tono Missae ferialis, which for a solemn first Mass cum magno apparatu et concursu populi would hardly be desirable. The color of the vestments must, of course, correspond to the Mass sive de die sive votivae. It is regarded as permissible to take vestments of gold cloth, in place of white, red or green, ex auro contexta, but on no account ex tela serica aut alia flavi coloris materia confecta (Cf. de Herdt, S. Liturg. Praxis, tom. I., n. 147).

p. 174This decides the first question, and under all circumstances the newly ordained has to take the Missa de Dominica occurenti, with all orations prescribed by rubrics and ordinary; if the ordo permits 3. Oratio ad libitum; then the Oratio pro seipso Sacerdote (n. 20, inter Orationes diversas) recommends itself for use. The vestments should be of green color, but may be replaced by such of gold cloth (ex auro contexta).

Ad. 2. This question is therefore dropped in our case. If, however, a newly ordained priest celebrates first Mass on a day that permits of a Missa Votiva privata, and he would say a votive Mass (at all events ritu Missae votivae privatae) rather than the Mass of the day, then he has the choice of any votive Mass. To be recommended in such case are the Missa de Ss. Trinitate, addita Oratione Deus cujus misericordiae, or, de Spiritu St., or, de S. S. Corde Jesus, or, de B. Maria V.

The newly ordained priest will, however, do best to begin with his first holy Mass a strict adherence to the ecclesiastical precepts respecting the office of the day, and avoid everything unusual.

Prof. Joseph Kobler.


Case XXXVI: A Penitent’s Recourse to the Sacred Penitentiary

p. 175According to the decision of the holy Penitentiary of November 7, 1888 (ad. VII.), a confessor who, as missionary, for instance, has not the opportunity of again meeting a certain penitent who has fallen under one of the censures reserved to the Pope, may exact the penitent’s promise to write to Rome himself. Already prior to this the holy Penitentiary had decreed “a penitent is not required to have recourse through the confessor who absolved him from the censure, but may comply with this obligation through another confessor, or, for important and sufficient reason, may write himself to Rome under a fictitious name” (May 28, 1888).

The decisions are plain. Is therewith every practical difficulty removed? It appears to us that a difficulty of a particular kind still remains. The penitent, after having confessed to a strange confessor, must present himself subsequently again to his regular confessor, or at least to a priest who knows him. Possibly this penitent had been culpably silent about that sin in previous Confessions, until at last an opportunity presented itself to confess it to a strange priest. How happy he is to receive at last absolution! But within a month’s time he has to write to Rome, and to whom may he intrust the answer, since the priest to whom he opened his heart, through whom he obtained forgiveness of his sins, will depart from the place the very next day? The answer of the Sacred Penitentiary will, as customary, bear the subscription: Dilecto in Christo confessario ab oratore electo vel eligendo, etc. There is yet another hitch. If the penitent writes under an assumed name, how will the answer reach him? The penitent in his letter must speak of himself as a third person: “Titius, fallen under the censure of —— has been absolved on condition of writing to Rome within a month.” Another permissible way to apply to Rome under assumed name is, as the Sacred Penitentiary has explained, to let the strange priest make the application, the penitent to make known to him his address. But is it not embarrassing for the penitent to give his address to the confessor and does not the difficulty remain, the solution of which is here attempted, inasmuch as the answer is almost always to be communicated in the actus sacramentalis confessionis?

p. 176There is only one means of removing this difficulty, and that is to have the Sacred Penitentiary give the answer in forma gratiosa, and not, as usually, in forma commissaria, i. e., to have it prescribe what is necessary, instead of granting to a confessor the power to prescribe this. Instead of writing: Sacra Poenitentiaria—facultatem concedit dispensandi—absolvendi—prorogandi—it writes: dispensat, absolvit, prorogat. That this is feasible there can be no doubt. Absolution from censures may be given to one absent and in writing, and the enumeration of obligations to be fulfilled (to render satisfaction to the injured party, to burn the books of the sect, to inform the complex of the invalidity of absolutions given, etc.) makes in writing a much deeper impression. There are known to us several cases in which the Sacred Penitentiary has answered in forma gratiosa. Thus once by extending for a certain priest the right to retain the office of confessor. Though the confessor had applied, he submitted certain circumstances which made an answer in forma gratiosa desirable. The answer came to this confessor who, by arrangement with the penitent, forwarded it to him through a third person without knowing his name. In another case a penitent himself obtained a rescript of this kind.

p. 177It is better, in general, to let the confessor write to the Sacred Penitentiary. The latter prefers to address its instructions to him. If, however, the confessor either cannot, or will not, write, or if there are other important reasons, the penitent may himself apply to Rome. Just in which cases he may receive an answer in forma gratiosa is a matter for the decision of the Sacred Penitentiary. At any event, he will not receive the answer in this form unless he specially petitions for it and states his reasons.

Augustine Arndt, S.J.


Case XXXVII: Does the Performance of Craniotomy Incur Excommunication?

p. 178


Applied correction from Woywod’s opening insert: Case XXXVII, page 180.—The Code makes no change in the solution of the case. Canon 2350 declares that those procuring abortion, including also the mother, fall into excommunication reserved to the bishop.



A physician confesses that he has frequently resorted to craniotomy to save the life of a mother. He adds that in his previous Confession he had been warned that craniotomy is prohibited under penalty of excommunication, but that he could not see its unlawfulness in case of necessity. How is this physician to be dealt with?

Whereas formerly some theologians, such as Ballerini and Avanzini, held that in a case of utmost necessity craniotomy might be allowed, this view has now, after repeated decisions of the Holy Office, been discarded. As early as May 28, 1884, the Holy Office answered to a query of Archbishop Caverot, of Lyons, with the direction: It cannot safely be taught in Catholic schools that the surgical operation which they call craniotomy is lawful. This decision created a great stir and much theological dispute. It was asserted that, craniotomy being a dangerous thing, Rome had intended in this decision to discourage the view that this operation were generally permitted, and that its abuse was chiefly aimed at by the prohibition. Especially was this view held by some professors at the University of Lille. The Archbishop of Cambrai, within whose jurisdiction this university is situated, therefore, proceeded to submit the details of six different cases of craniotomy to the Congregation and requested it to pass upon them. The six cases* were supposed to include the whole variety of conditions likely to occur in such instances. It took the Holy Office three years to give its answer, which, at last, on August 19, 1889, came in the following terms: It cannot safely be taught in Catholic schools that the surgical operation which they call craniotomy is lawful, as was declared on May 29, 1884, nor that any surgical operation directly causing the death of the fetus or of the pregnant mother is lawful. This disposed finally of craniotomy as also of similar operations that destroy the life of the fetus, such as Cephalotripsia, Embryotomia, Decollatio, Exenteratio, Embryothlasia, etc. Although both answers were worded Tuto doceri non posse, this expression may not be construed so as to mean that, while its lawfulness cannot be taught, yet in single cases there may be justification. The term, Tuto doceri non posse, means in the language of the Congregation that the matter is finally and entirely condemned.* Hence, all theologians of the present time put the ban upon craniotomy. A physician, unless exonerated by conscientia erronea, commits, without doubt, a grave sin if he performs craniotomy or a similar operation. But does such a physician fall under the censure reserved to the bishop, if he was aware of the excommunication proclaimed against the procurantes abortum effectu secuto? Theologians differ in this matter. Some,, as, for instance, Berardi (Praxis Confess. IV., n. 1094), Haine (Element. Theol. Mor., ed. 4, IV., p. 476), Genicot (Theol. Mor., ed. 5, II. 608) and others hold that craniotomy and kindred practises, while direct murder of the child, are in reality neither the procuration of premature birth nor abortion. Thus Haine: nor does craniotomy or embryotomy belong here (under abortion), because it differs from abortion not only in terminology, as is clear in itself, but also in reality, since it is not the expulsion of the fetus but rather the killing of the fetus, which is followed by the expulsion of the corpse. Moreover, in penal matters an argument from parity, and still less an argument a fortiori, is not valid. Nevertheless, the majority of theologians teach that craniotomy, and similar destroying operations, fall under the censure. A physician performing craniotomy kills the child no less than the one who produces abortion. Keeping in mind the aim of the prohibition of abortion: protection of the child life, it must be admitted that the same aim would demand the prohibition of craniotomy. Indeed, the physical action is much the same in both proceedings. Notwithstanding all this we are inclined to take the milder view of Haine, Berardi and Genicot, for the following reasons: (1) Excommunication is obviously a poena, an odiosum. Here applies the principle: In odiosis quod minimum est, tenentum est, and, odiosa sunt restringenda. Whatever does not with abso- Jute certainty fall under the excommunication must be regarded as (ecclesiastically) not liable to the punishment. Strictly speaking, however, the definition of abortion violenta et culpabilis ejcctio foetus immaturi ex utero materno, does not apply to craniotomy. For, in case of the latter, there is the mature fruit. (2) A rigidly formal interpretation of censures is customary also in the case in other matters. For instance, while the perusal of heretical books falls under the penalty of excommunication, it is the general opinion that this penalty is not incurred by those who make others read such books aloud to them. It cannot be claimed that there is any great distinction between reading such books and listening to someone else reading them. With the same right it might be said that procuratio abortus incurs the censure, but not craniotomy. (3) Since the issue of the bull Apostolicae Sedis there has been a marked tendency by ecclesiastical legislature to lessen censures and to facilitate absolution. It is very likely that the pending codification of Canon Law will work further in this direction. On the strength of these three reasons the view of the authors cited above should be supported. Hence, every confessor may (de jure communi) absolve a physician who accuses himself of having performed craniotomy. It is understood, of course, that the physician positively promises to omit such operations in the future. If the physician is still bona fide in regard to craniotomy, the confessor should be careful not to disturb this bona fides, because by such course there is usually nothing gained, and very likely much lost. In this respect we agree with Noldin, who states (Sum. Theol. Mor. II., n. 333, ed. 6a.), Yet since the demonstration by which craniotomy is shown to be unlawful from natural principles is not so plain and evident, it can easily happen that physicians practice it in good faith. Therefore, unless the confessor is expressly questioned about this matter, let him beware of disturbing their good faith. Dr. Prümmer, O.Pr.

* Stated in full in Eschbach’s Disputationes Phys. Theol., ed. alt. pp. 464-467.

* Compare the answer of Cardinal Patrizzi in Eschbach, l. c., p. 462.


Case XXXVIII: Can a Bequest for Masses in the Testament of a Suicide Be Executed?

p. 182Sempronius, a man in comfortable circumstances, and regular in the performance of his religious duties, made, while still in the best of health, his will, which contained, amongst other things, the provision that after his death a number of Masses should be said annually in his parish church for the peace of his soul, a considerable sum being set aside for this purpose. After drawing his will, Sempronius lived his usual life for several years in the best of health, when suddenly the community was shocked by the news that Sempronius had committed suicide. The validity of the suicide’s will was not disputed in any way, and the heirs sought to execute also the bequest for the foundation of Masses for the departed. The question is asked: Can this legacy for Masses for the repose of the soul of a suicide be accepted and carried out by the Church?

The suicide’s pastor, to whom the heirs applied in this matter, was not a little surprised, as may be imagined, at the suggestion, but after some reflection he arrived at the following conclusions: (1) It appeared to him that the bequest of Sempronius should be accepted and the Masses said, because it was the deceased’s expressed desire, and, because now unalterable and sacred, ought to be carried out. It seemed to him that ecclesiastical, as well as State, laws were in favor of this view. In a decree of Pope Gregory IX. bishops are enjoined to take particular care that executors of a will proceed in all things according to the intention of the testator,* and to carry out carefully all his directions.

* According to the explanation of Canonists the last will is called testamentum quia testatio mentis est.

p. 183The decree* orders since in all pious dispositions provision must be made by the bishops of the places that everything proceed according to the will of the deceased, we command that, after prior admonition, you compel executors of wills of this kind faithfully and fully to expend the goods themselves for the aforesaid uses (pious uses).

* Cap. XII. (lib. 3. tit. 26).

(2) This view the pastor was inclined to take also for the reason that the validity of the will had been established beyond question. The executors in urging the carrying out the bequest for Masses acted in perfect accord with both ecclesiastical and State law. The executors of a last will, thus ordains the Pope named,† after receiving a command through the diocesan bishop, must be compelled to fulfill the testator’s last will.

(3) In this opinion the pastor is supported by ecclesiastical decrees according to which even verbal bequests are to be strictly carried out, and which threaten with excommunication those who omit to execute bequests for pious purposes. Gregory IX.‡ ordained We have learned that a wife, when dying, left a silver dish to a certain monastery by bare words. In this we will that her intention be fulfilled; and the Synod of Mayence prescribed: If the heirs do not fulfill the testator’s commands, let all property left to them be canonically interdicted by the bishop of that place, so that the wishes of the deceased may be fulfilled.§

(4) The pastor realized that the bequest of Sempronius, in view of his subsequent suicide, was something quite extraordinary, and that the carrying out of the same would in all probability be opposed by considerable difficulties, yet he decided in favor of its

†Cap. XIX., l. c.

‡Cap. IV., l. c.

§Cap. VI., l. c. validity on the principle: In dubio standum est pro valore actus, and on the strength of the law which says: A judgment holds for the defendant, not for the plaintiff, except in a favorable cause, for example in marriage, liberty, dowry, or a testament.

p. 184(5) The pastor, finally, believed to find support of his view in the decree of Alexander III. (Cap. 26, x lib. 2, tit. 28), according to which bequests for pious purposes, may be considered as valid, even though their form would not be recognized under civil law, because the strict requirements of the profane law are not considered to govern such bequests. We command, states the Pope (Cfr. Ferraris, l. c., Art. II, num. 5, et seqq.), that whenever any such cause has been brought before you for examination, you treat it not according to the laws (namely, civil laws), but according to the statutes of the decretals (that is, ecclesiastical laws), the required three or two lawful witnesses having been summoned.*

* It is to be mentioned that the matter is judged here from the viewpoint of ecclesiastical legislation.

The Rota gave decisions in the same sense under date of March 11, 1689, and of June 23, 1704. Hence some of our best authorities in Canon Law (for instance, Fagnanus, Reiffenstuel, Pirhing, Engel, etc. (Cfr. Ferraris, l. c., num. 6, et seqq.) hold that bequests for pious purposes (ad pias causas) enjoy special privileges, not merely pro foro interno, but also pro foro externo.

On the other hand, the pastor was mindful of the manner of Sempronius’ death, and he realized that the accepting of this legacy for Masses would cause considerable misgivings in the congregation, and that the people would be scandalized at seeing Masses said for a suicide. For this reason it seemed to him, after all, more probable that Sempronius’ legacy for Masses could not be accepted. In this predicament he decided to submit the matter for decision to his bishop.

p. 185In order to solve the question properly it must be ascertained (1) whether Sempronius was in sane mind to the end, and, also, whether he desired the Masses said only for himself; (2) whether it was his intention that the Masses be said for himself and for his relations.

Ad. I. If this is the case the legacy for Masses cannot be accepted, nor can Masses be said. A decree of Pope Gregory II. (cap. 21, c. 13, qu. 11; cf. cap. 13, l. c.) expressly states that only for pious Christians, who reconciled with God departed this life in the state of grace, but not for the impious, can prayers be offered after their death.* That Sempronius, who ex hypothesi voluntarily took his life, cannot be numbered among the former may be supposed with certainty.

* Hence, the priest prays in the Commemoration of the Dead: Those who have gone before us with the sign of faith and sleep in the sleep of peace.

The Pope states: The holy Church so holds that each person should offer oblations for his own who were truly Christians and that the priest should make commemoration of them; and although we are all subject to sins, it is fitting that the priest commemorate and intercede for the Catholic dead; but it will not be lawful to do such a thing for the impious, although they had been Christians.

If then not even public prayers may be offered for such departed, still less can the holy Sacrifice of the Mass, the supreme prayer, be offered for them. The bequest of Sempronius seems, for this reason, invalid and the Church cannot accept it.

According to the teaching of the Catholic Church, the sacrifice of the Mass can only be offered up for her faithful children and living members, and Sempronius through his own act voluntarily departed from their ranks. Far is it, thus teaches the Council of Trent, from being the case that the bloody oblation of Christ is in any way diminished by the unbloody oblation.

†Trid. sess. 22, cap. 2; cf. sess. 25, decret. de purgatorio.

p. 186Therefore it is rightly offered according to the tradition of the Apostles not only for the sins of the living faithful ... but also for those who have died in Christ and have not yet been fully purified.

As it cannot be held of Sempronius that he departed this life in the peace of the Lord, the Church, by accepting bequests for Masses to be said for him, would act contrary to her own teaching which, of course, is not to be thought of.

Moreover, the intercession of the Church would not avail Sempronius. If he culpably put a violent end to his life, he died in grievous sin, and not in the state of grace.* Hence, St. Augustine writes (Euch. c. 109, et 110; cf. cap. xxiii, l. c.): But these things—the sacrifices of Mass and alms—benefit the dead then when, while they lived, they merited that these things might afterward benefit them. ... The sacrifices of the altar are propitiations for those not exceedingly evil; for the exceedingly evil they are no help to the dead.

* Cf. Eccl. xi, 3; Matt. v, 26.

The well-known axiom of this Father of the Church, Quis potest scire (whether such an unfortunate in the last moments of his life did sincerely repent of his act, and found favor with God), is not to be considered in the application of the law, because decision must be based upon the known premises.

This follows, finally, from the precepts of the Church, by which those who in a sane state take their own lives are to be refused Christian burial. The Roman Ritual (Rit. rom. de Exequiis) prescribes: Ecclesiastical burial is denied to those who kill themselves through despair or anger, but not if this occurs through insanity, unless before death they gave signs of repentance.

The Congregation of the Holy Office prohibits this even more emphatically in the words (Die. 16, Mai., 1866): When it is certainly established that [the suicide arose] from anger or despair, ecclesiastical burial must be denied and the pomp and solemnities of the funeral rites must be avoided. If then such persons are refused Christian burial, it is not possible without contradiction to accept, or say, Masses for them. Otherwise the Church would, on the one hand, censure such a departed by depriving him of Christian burial, while by accepting and executing a bequest of Masses, she would exonerate Sempronius from culpability: he would be considered unworthy of Christian burial: but worthy of the honor, the greatest grace, of having the holy Sacrifice offered for him. On the one hand, the Church would put her ban on the crime of suicide by refusing burial, upon the other, she would, by the execution of such a bequest for Masses, paralyze her ban, and confound the faithful in their religious sentiments and convictions. St. Ambrose (De Offic., lib. II., c. 28) says rightly in this respect: In the burials of Christians is the repose of the dead.

p. 187Ad. II. Did Sempronius intend, however, that the foundation of Masses should be executed not only for him, but at the same time for his departed relatives, the bequest may be carried out in the only manner in which it can be carried out. Since, as shown above, Masses for Sempronius cannot be said, the Masses thus founded would be offered for his departed relatives, and the fruits of the holy Masses, to which, by the wording of the testament, they were entitled, would not be lost to them.

It cannot be objected that such an execution of the bequest would be incomplete, and, therefore, illegal. We have shown that the bequest, in so far as it concerned the testator, cannot be executed. This fact will not invalidate the other lawful stipulations and they must be executed by establishing a foundation of Masses for the departed relatives of the testator, so that their claims, established by Sempronius, will not be frustrated. The testator cannot profit by his bequest in consequence of his detestable act, yet his departed relatives must not be deprived of the advantage intended for them, and this part of the testament should be fulfilled according to the will of the testator.

p. 188Nor can it be objected that with the invalidation of one provision of the testament, the others become eo ipso invalid. This would only be the case, if it could be proved that both stipulations of the testament were inseparably connected with one another. It follows that the bequest, in so far as it concerns the departed relatives of Sempronius, can be executed without the least scruple. In regard to this rather delicate question Ferraris teaches (Anniversarium, num. 15) that in such a case the will only in as far as it concerns the testator, not, however, in so far as it concerns his departed relatives, is ineffective because the stipulations in the testament regarding the latter have the same force as those which refer to the testator. If an anniversary has been established by a testator for his own soul and the souls of his relatives, writes this author, the testament does not cease to have effect—namely in a case of voluntary suicide—because, although such an anniversary cannot attain its effect in favor of the testator, the suicide, it can nevertheless attain its effect in favor of the others, his blood relatives. ... For in this disposition the suffrages for the souls of his relatives have equal principal standing with those for his own soul.

Can the executor of the estate claim that the bishop is obliged to accept the bequest for Masses in the intention of Sempronius, and that for this reason it must be executed in accordance with his intention? Not at all. The bishop is strictly bound by the above-quoted Church laws. Furthermore, without his consent, and this is to be remembered in the question before us, no foundation of Masses can be made, as is confirmed by the quoted decisions of the ecclesiastical law (Cfr. cap. 3, 6, 17; lib. 3, tit, 26) and by general ecclesiastical usage. The decision of the Council of Trent* regarding the execution of pious bequests through the bishop of the diocese, reads: The bishops also, as delegates of the Apostolic See in cases granted by law, are to be the executors of all pious dispositions, both in a last will and between the living.

* Trid. sess. 22, cap. 8, de ref.

p. 189This decree obviously presumes that bequests must be accepted and approved by the bishop, and this again presumes that the bishops have the right to decide whether a legacy for Masses can be accepted and executed. For, as Craisson says† very appropriately, it is not likely that bishops would be so strictly bound by the mere last will of subjects which they themselves had not approved.

So important an institution, for the individual as well as for the Church, as without doubt the foundation of Masses is, requires continual and rigid supervision, as otherwise it may easily be abused, and untoward things may happen. For this reason the authorities teach:‡ Right order demands, and the canonical rules forbid, that foundations be accepted without the bishop’s prior consent.

If, therefore, the bishop has the right to accept and sanction foundation of Masses, he has also the right to refuse legacies for Masses, either wholly or—as in our case—in part, inasmuch as he cannot approve of a foundation which would be in contradiction to doctrine and law.§ Otherwise the right of the ecclesiastical superior would depend upon the will of the individual testator, and hence

†Manuale tot. juris can.

‡Praelectiones juris can.

§It is to be remembered that such bequests often contain strange stipulations. If the foundations thus provided for should be realized, bequests for Masses and wishes of testators must frequently be subjected to thorough revision. Not infrequently such stipulations have to be cancelled altogether, without any objection from the executors of the will. be illusory—which is against the plain provisions of the law— and the Church would often be brought into contradiction with her - Canons, as well as with the lawful demands of the faithful.

p. 190It must not be overlooked, finally, that a bequest for Mass foundations and its acceptance by the bishop has the character of a contract. To conclude a contract, especially a contractus onérosus, the consent of both contracting parties is required.

Contractus—thus the 85 regula juris—ex conventione (agreement, consent) legem accipere dignoscuntur. Every obligation presupposes the voluntary consent to assume the same. Consequently, it depends upon the consent of the Church, whether she will receive a legacy or not. The Church can manifestly only accept a legacy that is legally and morally acceptable, which can not be claimed for this bequest of a suicide.

This is evident also from the decision of the Council of Trent, according to which the bishops in regard to Mass foundations—if, for instance, their number is too large in a church and the stipend insufficient—may make disposition as they consider right and practical, and under certain conditions they may even reduce such Mass foundations. If they can do this, then a potiori they can alter Mass bequests, or refuse them altogether, if they consider their execution impossible or not practicable. Hence, prominent theologians hold that the bishop may issue an individual statute for his diocese and decide the conditions under which a Mass bequest may be accepted and executed (Praelectiones juris can. l. c., p. 511).

It is evident that the bequest of Sempronius may be accepted, and the Masses said, if it is proved that he was in unsound mind when he sought death by his own hand. For reasons of prudence a Mass thus founded should either not be published at all from the pulpit, or only after a sufficient lapse of time. The Congregation of the Holy Office gave in regard to the burial of such persons the following decision: When the insanity of the suicide is certainly established, ecclesiastical burial is given with the solemnities of the funeral rites. If in such case a solemn funeral is allowed, the essential element being the offering of the holy Sacrifice of the Mass for the departed, it is plain that for such a person also anniversary and other Masses may be accepted and said. Dr. Anton Brychta.


Case XXXIX: Replating an Indulgenced Cross

p. 192


Applied correction from Woywod’s opening insert: Case XXXIX, page 193.—The last paragraph should be omitted since the new Code does not require a re-consecration of the chalice and paten, for Canon 1305 states that the chalice and paten do not lose their consecration when the gold plating wears off or when replated.



A pilgrim to Rome had a small cross blessed by the Holy Father and endowed with the indulgence toties quoties for the dying. Upon his return home, he removed from the crucifix the body, had it silver-plated, replaced it and presented it to a friend. Subsequently he inquired of a priest whether the great indulgences were still attached to the cross? What answer should he receive?

The pilgrim should be told that the great indulgences (excepting the case stated below) are surely still attached to the Cross. Two reasons may cause a doubt: (1) because the pilgrim removed the body from the Cross; (2) because he had it silver-plated. Both things may be done without interference with the indulgence. The first did no harm, because in the case of crucifixes the blessing is bestowed upon the image of Christ, so that this, without losing the indulgences, can even be attached to another cross of any material whatsoever (S. C. Ind.; April 11, 1850).

Neither is the silver-plating of any consequence, as is clear from the generally accepted rule about blessed articles. Indulgences cease on account of change of material of the blessed object only in case the change is an essential one (Beringer, Indulgences, p. 340, 1oth edition). An alteration is, in the unanimous opinion of theologians, essential when the added material, in comparison to the material of which the blessed article consisted, is of the same or greater quantity, because in any other case it may truthfully be said that the article consists morally of the same material as before. Without doubt this is so in the case of silver-plating, in which the thin silver coating is generally far less in quantity than the material of the blessed article, so that the latter, even after the plating, in a moral sense remains the same as in form so in material.

p. 193We said generally: for if in our case a heavy silver-plating of the crucifix should have brought about that the silver covering exceeded in quantity the material of the image of Christ, or equalled it, then, according to the stated rule, the indulgences are no longer on the Cross.

That, with exception of this case, the blessing and indulgence continue, follows from the rubrics about analogous blessings of churches and articles of divine worship. It is quite certain that a church building does not forfeit its blessing by being white-washed, or even if given a substantial coating, with marble plates, etc.

It is true that a chalice after being regilt inside must be reconsecrated, and from this it would seem to follow that in our case the blessing would have to be repeated. This is not the fact, for several reasons. Our case is one of simple blessing, while the chalice is consecrated by blessing and anointing, and, furthermore, the reason of the precept to rebless a chalice after regilding is not the view that the blessing of the chalice had been lost through regilding, or because the plating per adjunctionem non fit sacra, as both would be in opposition to the teaching on the subject of blessings: but because the chalice is consecrated on account of contact with the Blood of Christ; hence, when its surface has not been consecrated, it is necessarily required that the chalice be consecrated anew. Apud. S. Alphonsum l. V. n. 370 dub. 2.

For this reason an exterior regilding of the Cuppa of the chalice may evidently take place without interfering with the blessing.


Case XL: Regarding the Confession of a Person Hard of Hearing

p. 194With considerable anxiety Father Cajus enters for the first time the confessional. His first penitent is an aged lady, who, amongst other things, accuses herself of not having kept the prescribed fast days. After listening to her Confession, Cajus, as in duty bound, puts some necessary questions, but he receives either a wrong answer or no answer at all. It becomes evident to the young priest that he has before him a person hard of hearing. Father Cajus is perplexed, but after some hesitation, he decides to unconditionally absolve the penitent, who, it appears to him, is well disposed; furthermore, he imposes a very trifling penance, because he cannot speak to the penitent without being heard and understood by others. The question is, Did Cajus act rightly or not?

Cajus acted quite correctly, as he only became aware of the penitent’s deafness after the confession of sins, and for this reason was unable to take his penitent to another place, or bid her to return at a later hour, without causing others to suspect a grievous matter about which they would think the confessor wanted to inquire more thoroughly. For this reason also Cajus very properly imposed merely a small penance. The justification of this procedure is found in the solicitous concern not to violate the seal of Confession. The material completeness of the Confession must here give way to the regard for the seal of Confession. Formal completeness of the Confession suffices here because material completeness is morally impossible.

The confessor would have been obliged to proceed differently had he noticed the defect before her confession of sins, or had he known from experience that he had before him a deaf person. In such a case he would either appoint another time for her to come to Confession, or seek an appropriate place, where he could ask the necessary questions, unless, indeed, in the case of females, prudence and regard for good repute made it advisable to be satisfied even in this case with the formal completeness of the confession of sins (Cf. S. Alphonsus, Praxis Confessarii, 104; Lehmkuhl, Theologia Moralis, edit. VI., tom. 2, 328). Dr. John Döller.


Case XLI: Necessity of Contrition in the Sacrament of Penance

p. 196Titus makes his Confession to the priest Sempronius, and concludes with the words: I should also mention that in the last Confession, on account of a hurried preparation, I quite forgot to awaken contrition, I consoled myself, however, with the assurance a former confessor gave me in a similar case, when he said that I need not mind the omission, because the fact that I go to Confession proves contrition. I shall make it a strict rule hereafter, nevertheless, to make after every Confession an act of contrition in advance for the next Confession, so that this matter will be attended to without fail, What will Father Sempronius say to this?

Answer.—The present case proposes three questions: (1) Is it true that people go to Confession only because they feel contrition for their sins? (2) Is contrition absolutely necessary for the forgiveness of sins? (3) Does an act of contrition, awakened immediately after a Confession in advance for the next Confession suffice in every case for the validity of the Sacrament? To the first question we must answer no, as reason and experience dictate. It is to be supposed that, like every other sacred matter, and like every Sacrament, so the Sacrament of Penance is misused by many. This misuse may consist in a culpable lack of the most essential requisite for the Sacrament on part of the receiver, the lack, namely, of a real, supernatural, all surpassing contrition, embracing all sins. Experience confirms this fact only too often. Many go to Confession solely because their usual time has arrived and not on account of a consciousness of sinfulness, not because they feel the need of conciliation with an offended God; they give no thought to that. Many again take as little trouble as possible about Confession, they confess such of their sins as they happen to think of in a hasty preparation, recite superficially the customary formula of contrition, without reflection. Some persons go to Confession in a mood of dejectedness caused by purely worldly reasons. There are others again who go for various reasons, among which the love of God, or contrition, has no place.

The second question whether contrition is absolutely requisite for the forgiveness of sins must be affirmed unconditionally. Leaving out of consideration the theological controversy whether God in His infinite freedom de potentia absoluta is able to remit to man a grievous sin without contrition, it is certain that He cannot do this de potentia ordinata; i. e., according to the order of the salvation as instituted by Him. Thus the Trident. sess. 14, cap. 4, teaches that sin never can, and never will, be remitted without contrition. For this would be in opposition to all that which God has vouchsafed to reveal to us, about His infinite perfections and attributes, it would be in opposition, also, to the natural sense of justice, if the one who had committed a crime against a mighty ruler would be tolerated to appear before the offended and say: “Forgive me, O King, for my offense, but upon the first opportunity I will commit it again,” and would obtain forgiveness. For this reason, and because the Trident, sess. 14, cap. 3, teaches that contrition is not only an absolutely necessary disposition for forgiveness of sins, but also the most important part of the matter of the Sacrament of Penance, this matter must be present at every reception. It must be supplied in the form of an interior act, with or without outward expression. That by an interior act there is meant no special formula is evident; there must be, however, present in the person’s disposition in some way a spiritual activity, a thought, however brief, that effectively and essentially contains the hatred of sin and the return to the love of God. Since the Tridentine enumerates, as matter of this Sacrament, the three acts of the penitent: contrition, confession and satisfaction, it is plain that contrition, like confession and satisfaction, must consist in some way or other of a positive act; and the more formal, lasting and profound it is, the better.

p. 198The answer to the third question depends upon the fact whether the penitent’s act of contrition must have relation to the Sacrament of Penance or not; and of what kind this relation must be. The far greater number of theologians demand this relation, so that contrition, actually awakened, but without all relation to the subsequent Confession, puts the validity of the absolution in doubt. This is evident from what has been said. For if, according to the Tridentine, the three acts of the penitent form the matter of the Sacrament of Penance, they must manifestly be supplied actus humani; i. e., with intention and consequently with reference to the Sacrament. Concerning the act of contrition it is not necessary that the intention, or resolve, to confess should precede it; but some relation to the Confession it must, nevertheless, possess. According to Lehmkuhl (Theol. mor., ed. V., II., n. 280) this relation is supplied if (1) in the tribunal of penance a person, after accusation, awakens the act of contrition, or is led to do so by the confessor. The former is not to be advised, because it may happen that absolution by the confessor is given before real contrition has penetrated the heart; (2) if a person with intention to confess examines his conscience and thereupon, in all earnestness, awakens the act of contrition as preparatory to his entering the Confessional. This manifestly is the best manner to go to Confession; (3) if a person, through some cause, is moved to contrition and to the resolution to confess, even though the actual Confession be made only the next, or the second following day; if only, in the latter case, the act of contrition virtualiter, i. e., by greater endeavor to avoid sin, or by oft-repeated prayer, continues. Should, however, in the meantime another grievous sin be committed, then the relation ceases, a new act of contrition must be awakened, over former sins as well as over the last one. Maria v. Kundt, O.F.M.


Case XLII: Superstitious Faith in Prayers

p. 200Melania asks her confessor Claudius whether she is allowed to practice a treatment of which she has often made use before. If someone has received an injury causing the flow of blood, and she be present or called, Melania confidently says over the wound the words: “Blood, cease to flow, through the Sacred Blood and in the name of Jesus,” then making the sign of the Cross over the wound, and she claims that as result the blood ceases flowing at once. Father Claudius answered: If nothing else takes place, you may continue doing this. Did Father Claudius give the correct answer?

This is a case of the vana observantia, especially of the question, whether prayers and invocations to cure illness are to be considered superstitious. According to the theologians (S. Alph. Th. M. 1, 4, n. 20, 21; Miller, Th. M. 1, II., §71, 5; Lehmkuhl Th. M. 1, 357) there is to be distinguished: (1) If such prayers contain anything untrue, useless, undignified, ridiculous, even if in other parts true and proper, then such prayers are prohibited.

(2) If the prayers or exorcisms are of themselves good and correct, their use is allowed, if there is not demanded of them infallible efficacy (ensalmus invocativus).

(3) If there is ascribed to them, especially if performed in a certain number of repetitions or in a certain manner, an infallible efficacy, they are unlawful (ensalmus constitutivus). Under this head belongs the insistence upon a certain formula which is supposed to contain the power; for, though God grants to many the faculty of healing, this is a personal grace and not restricted to certain words or signs. S. Alph. I. c. n. 19: Arcendum esse... who uses certain words in which he believes a power inheres, although the grace is conferred upon the person, not upon the words and signs. Laymann, book 4, treatise 10, chapter 4, number 4: Although God grants to certain persons the grace of healings, He nevertheless grants it in such a way that it is a personal grace and is not infallibly attached to a certain thing or action which any person whatsoever might employ and thereby produce the effect of miracles.

p. 201This is the case also if there are expected special, supernatural effects infallibly from certain prayers, or pious exercises, unless there is, as in the case of the Sacraments, divine institution. We may not even infallibly expect of sacramentals an effect in a certain direction, although the prayer of the Church is infallibly heard.

(4) If in doubt whether, in the use of certain forms or prayers, superstition is involved, they may be employed with the explicit intention that the expected effect is not desired of them if superstition is involved. St. Alphonsus advises that in the instance of uneducated people who, in good faith and devotion, observe some usages not recognized by the Church, they may sometimes be let undisturbed, because it is hard to wean them from things that have come down to them from fathers and forefathers. In general, the priest should proceed against superstitious practises while with determination yet with great caution, in particular should he endeavor to accustom the faithful to a proper and correct use of sacramentals.

Applying these principles to our case we say: of itself this prayer is correct, it contains nothing wrong, and if said with proper confidence in God, it is lawful. If, however, an effect is infallibly expected, or expected from this particular formula, so that a deviation is thought to put the effect in question, then the practice may be regarded as superstitious. This points out the condition under which this person may be allowed to continue her practice. First of all, the worthiness of this person comes into consideration, for if God may grant the charisma even to sinners, this is the exception and not the rule. The person is then to be asked whether she ascribes the effect to this particular formula, and infallibly, and is to be instructed on this point. There is no objection against using always the same form of prayer, but she must not expect efficacy from this formula as such: still less may she expect infallibly such efficacy without special revelation. If there is no reason for apprehension in these matters she may continue her practise. Dr. Goeppert.


Case XLIII: Is the Invocation of the Holy Name Indispensably Required for Gaining the Indulgence for the Dying?

p. 203In a dejected mood the priest Caius comes to a confrater and relates that he has just been made aware that the invocation of the holy Name of Jesus on part of the patient is a conditio sine qua non for granting the indulgence for the dying: he has heretofore neglected to make the sick aware of this, and he asks if at least those persons may have gained the indulgence who, though not ad hoc, but by chance, for instance, in saying the Hail Mary, had pronounced the name of Jesus. What answer is to be given?

We have to consider here three points: (1) Whether the invocation of the name of Jesus is an indispensable condition for gaining this indulgence. (2) Whether it is sufficient if the patient, not specially to gain the indulgence, yet otherwise, pronounces the name of Jesus? And (3) if even such casual invocation has not taken place, is all hope excluded that the sick person may have gained the indulgence?

(1) As is well known the granting of the indulgence for the dying, the benedictio apostolica in articulo mortis, is based upon the Bull Pia Mater of Benedict XIV., issued in the year 1747. With truly motherly love the Church wishes to come to the assistance of her dying children. The benedictio may be administered to all the seriously sick, but the indulgence is only gained in vero mortis articulo, at the moment of death itself. Surely every priest regards it as his sacred duty, in accordance with the intention of the Church, to apply this indulgence to the dying, and to take care that all conditions are fulfilled, so that there may not happen what the pious and learned Martinus Aspilcueta states in the words It often happens that someone confesses and dies full of Bulls but empty of indulgences. The conditions for gaining this indulgence for the dying are the following: (1) The intention (habitual at least) of gaining the indulgence. (2) Confession and Communion, where possible. (3) The state of grace, if not at the moment when the benedicto is given, yet at the moment of death: for just at that moment the indulgence is gained. Hence, the Ritual says: Si confessionem non petat, excitet illum ad eliciendum actum contritionis. (4) Acts of contrition and charity, and, particularly, the willing acceptance of death from the hand of God. Upon this condition Benedict XIV. lays most particular stress and in the bull Pia Mater there is specially provided: that the priests strive by every means to rouse the dying faithful to elicit new acts of sorrow for the sins committed and to conceive most fervent affections of charity toward God, but especially to accept death itself from the hand of God with an even and willing mind. For we chiefly impose and enjoin this work upon those placed at such a moment, so that they may prepare and dispose themselves to obtain the fruit of the plenary indulgence. The priest must draw the attention of the dying to this condition, and it is best done in Confession, or when otherwise alone with the patient. (5) The priest must strictly adhere to the formula a Bene-dicto XIV. praescripta, as found in the Ritual. Is there not time enough for the priest to say the whole formula, he may make use of the abbreviated formula extracted from Benedict’s formula and worded: I grant you a plenary indulgence and the remission of all sins. In the name of the Father and of the Son and of the Holy Spirit. Amen. This brief formula, although not found in the Rituale Rom., is, nevertheless, approved by Rome, and is contained in the appendix of breviaries approved by Rome. Finally (6), the invocation of the holy Name of Jesus. This last condition we will examine here more closely.

p. 205It would appear at first sight that the invocation of the holy name is not required as conditio sine qua non, because this condition is mentioned neither by the bull Pia Mater nor in the rubrics of the Rituale Rom. However, this condition is mentioned in the rescripts to individual bishops, through which the faculty is given them to grant this indulgence, and to subdelegate for it. Decisive is the answer of the Congregation of Indulgences of September 20, 1775, to the question: Is the invocation, at least mental, which is mentioned in the Briefs sent to bishops concerning this blessing, prescribed, for as long as the sick person is in possession of his mind, as an indispensable condition for gaining the indulgence by virtue of this blessing? The answer given was: Yes. This answer received in recent times a positive confirmation, even in sensu extensivo. The Archbishop of Dublin submitted to the Holy See the question as to whether the invocation of the holy name of Jesus was required also in missionary territories. For such districts permission to grant this indulgence is not given in briefs, in which the invocation of the holy name of Jesus is prescribed, but. by reason of a constitution of Clement XIV., in which the invocation of the holy Name is not mentioned. Moreover, this constitution was issued three years before the decision of the Congregation of Indulgences of September 20, 1775. Is it required, the archbishop asked, as an indispensable condition for gaining the aforesaid indulgence, that a sick person situated in mission territories, while he is in possession of his mind, invoke the name of Jesus orally if he can, but if not, in his heart? The answer of the Congregation of Indulgences on September 22, 1892, was: Yes: i. e., the invocation, at least mental, of the most holy name of Jesus is an indispensable condition for all the Christian faithful who, being placed at the point of death, wish to obtain a plenary indulgence by virtue of this blessing, according to what this Sacred Congregation decreed in a case from Vienna on September 20, 1775.

p. 206It is evident from this decision of the Congregation that, for the gaining of the indulgences, it is absolutely necessary for the patient, provided he be conscious, to invoke the name of Jesus, with the lips if possible, otherwise in spirit.

(2) The second point is whether the patient must expressly and ad hoc, that is, with the intention of gaining the indulgence, invoke the holy Name, or whether it suffices if the patient pronounce the name of Jesus casually, for instance, in saying the Hail Mary, or in some ejaculatory prayer. We reply that, for gaining the indulgence, it suffices if the patient pronounces the name of Jesus in any manner, and has, at least in general, the intention of gaining the indulgence, even though he does not know that the invocation of the holy Name is a condition. We must conclude this from an analogous case. According to the general teaching of theologians an indulgence is gained by performing the prescribed act, if one has in general the intention of gaining all possible indulgences, though one may not know that an indulgence is joined to this particular act. What is to be said, we might further ask, if the patient pronounces the name of Jesus only in a prayer which he is obliged to say, for instance, a prayer imposed as a penance? In this case we also may suppose with certainty, that the patient gains the indulgence. P. Schneider (Indulgences 8, p. 79) expressly remarks that this is the view held in Rome, and that confessors with preference impose as penance prayers to which are joined indulgences: it may be supposed therefore that this custom has the silent approval of the Popes.

p. 207It is required that the patient must, if possible, pronounce the name of Jesus with the lips. Is it necessary that others, the priest, for instance, should hear it? We reply: this is not necessary. This is a matter analogous to the prescribed recitation of the Breviary. The Breviary is oratio verbalis, a verbal prayer. It suffices if the words are formed with the articulating organs, it is not necessary to say them so that others hear them; indeed, the priest need not even hear them himself. If the pronouncation or forming of the word Jesus is no longer possible, it suffices for the patient to do it in the spirit ut invocet nomen Jesu saltem corde.

When must this invocation of the holy Name take place? Must it be done when the benedictio apostolica is given, or is it sufficient if the patient fulfils this condition later, directly before death for instance? We reply, the latter suffices. We conclude this from analogous cases. If, for instance, some one received the benedictio apostolica in the state of grievous sin, but later attains the state of grace, the benedictio apostolica could not be repeated. Once the benedictio has been given to the patient, he gains the indulgence, even if he only fulfils the conditions in the moment of death; i. e., if he enters the state of grace at the moment of death. As with the state of grace, so with the other conditions, it suffices if they are complied with in articulo mortis, for at that very moment the indulgence is gained. Therefore, it is sufficient if the invocation of the holy Name of Jesus, if not at the moment of receiving the benedictio from the priest, takes place later on, even at the moment of death.

(3) Let us now pass to the third question. If the patient does not at all invoke the name of Jesus, is there no hope that he may yet have gained the indulgence?

In general, an indulgence cannot be gained when an essential condition is not fulfilled, this applies even if this happens as a consequence of inability or ignorance. “If anyone,” the Raccolta says, “omits the work prescribed altogether, or a considerable part of it, either from ignorance or neglect, or even from inability, he will not gain the indulgence.”

As regards the indulgence for the dying, it should be observed that the Church herself dispenses in the case of the patient’s inability from the condition of the Invocatio nominis Jesu; for, according to the Ritual, the benedictio apostolica may, and should, be given, even to persons deprived of their senses, whether unconscious or insane. In case of the unconscious sick the invocation is entirely dispensed with; it is required only of sick who are conscious, and these latter, if possible, must pronounce the holy name of Jesus, or at least invoke it mentally. The condition is such an easy one that with the conscious sick there can be no inability: the question is: What will be the consequence if, on account of ignorance, this condition were not complied with? We reply: Ignorance would be no excuse of itself; for the invocatio is conditio sine qua non. If, therefore, a conscious patient neither invokes the holy Name with the lips, or, this being impossible, in spirit, he will not gain the indulgence. Yet it is to be observed how unlikely this would be in the case of an otherwise well-disposed Catholic, and for this reason our Father Caius probably need not worry with regard to the patients whom he failed to remind of this invocation.

While discussing details we may cite a few other cases: A sick man while receiving the benedictio apostolica omitted to pronounce the name of Jesus with the lips, although quite able to do so. Later, though retaining consciousness, he grows so weak that he can no longer pronounce the holy Name with the lips; he, however, invokes it in spirit. Does he gain the indulgence? We answer, Yes. For he in fact fulfils all conditions immediately before death. Our answer would be the same even if he, while capable, intentionally and in malice omitted to pronounce the holy Name with the lips; but later on, seized by remorse, and no longer able to invoke the holy Name with his lips, does so in spirit, for he, too, has fulfilled the conditions.

p. 209A man, to his last conscious and capable of pronouncing the holy Name with his lips, invokes it only in spirit. Does he gain the indulgence? We think we have to answer: No, at least it seems very doubtful. For even if the answers of the Congregation of Indulgences of the years 1775 and 1892 only say that the Invocatio saltem mentalis Ssi nominis is conditio sine qua non, yet they provide: the invocation of which mention is made in the Briefs given to the bishops. I have been unable to inspect such a brief, but I think I may conclude from the words of P. Schneider (Indulgences 8, p. 679), and also from the inquiry of the Archbishop of Dublin that these briefs probably read: that the sick person, so long as he is in possession of his mind, invoke the Name of Jesus with his lips if he can; if not, in his heart.

Therefore, the words Invocatio saltem mentalis de qua, etc., of the decision of the Congregation, must be taken in this sense. In our case, however, the man could have pronounced the holy Name with his lips, but did not do so, ergo.

One more case. The patient at the time when the benedictio is given him, omits to pronounce the name of Jesus; later he becomes unconscious and dies. Did he gain the indulgence? If he culpably neglected the invocatio, because he did not care for the indulgence, then he has not gained it, there was lacking the intentio lucrandi indulgentiam. If, however, the invocation was omitted without fault (from ignorance), and the patient had the good will to gain the indulgence, then the matter is doubtful. From the decision of the Congregation of Indulgences a negative answer seems to be in order. But cannot this case be considered analogous to the case of an unconscious person receiving the benedictio? In articulo mortis both are in the same condition, both have the habitual intention, over both the benedictio is pronounced, and while theone was at that time not yet unconscious, now, at the moment of death, he is in the same condition as the other. I would not exclude all possibility of his gaining the indulgence. But would this opinion not make the decision of the Congregation illusory? Not entirely, it would apply if the patient had not lost consciousness, and yet he neither pronounced the holy Name with his lips, nor in spirit, although he could have done so.

p. 210The priest—let us emphasize this in conclusion—should never neglect to draw the patient’s attention particularly to the two conditions, or ready acceptance of death from the hand of God, and of pronouncing the holy name of Jesus. It will be best to do this when hearing the Confession. Both conditions may be included in a short ejaculatory prayer which the patient should be asked to repeat, for example, “O God, I humbly accept thy holy will. Jesus, my Lord and Saviour, have mercy on me.” Ig. Rieder.


Case XLIV: Misuse of General Confession by Penitents of the Female Sex

p. 211No doubt General Confession is in many cases necessary. This necessity will occur in the case of women more frequently than of men, because invalid Confessions, for lack of contrition or of sincerity, are more frequently made by the former than by the latter. When, therefore, there is need of a General Confession in the case of a female, the confessor is, of course, obliged to hear the same. But great precaution is required in this matter, as it not infrequently happens that females misuse General Confession and are prompted by discreditable motives. Such motives are, for instance: 1. Curiosity regarding the ways of a new confessor; 2. Infatuation, which causes the penitent to seek opportunity for long conversations with the confessor; 3. Jealousy, the person endeavoring to stay longer in the confessional than other penitents of her sex; 4. Now and then malicious intention, either of confusing young and inexperienced confessors, or even to lead them into temptation, by inventing sins contra sextum, etc. Hence young priests in particular should be cautious in such cases and seek in a prudent way to ascertain of what mind the penitent is, and by what motives she feels induced to make a General Confession.

For it is not merely a waste of time to hear a General Confession made only for purpose of conversation. For that reason it is well not to lose sight of the Ducite Caute. Dr. Joseph Niglutsch.


Case XLV: The Burial of Suicides

p. 212Since cases involving the question of burying suicides are not infrequent, it will be well to give a brief statement of the principles which must govern the priest’s procedure under such circumstances.

Christian burial, which includes the obsequies prescribed by the Church, and depositing the corpse in consegrated ground, the cemetery, constitutes a distinction in the view of the Church not only, but also of the faithful, and it can only be accorded to those who, during life and at their death, showed themselves to be true members of the Church, and therefore worthy of this distinction. This manifestly is not true of those who, of sound mind and therefore with premeditation and intention, make away with themselves, and thus not only cause sorrow to the Church, but give great scandal to the faithful. By his crime the suicide forfeits the distinction of Christian burial and it would be unjust, and would provike scandal, if he, in regard to Christian burial, were given equality with those members of the Church who depart this life in the faith and reconciled to God.

Christian burial is a privilege of the faithful also by reason of their communion with the Church, which, according to her teaching, is not terminated by death, but continues after the same. The true Catholic is in his last hour at one with the Church; he receives from her hand the last fortifying, the last consolation upon the final, decisive road. It is therefore a natural and logical consequence that those who have shown themselves unworthy of this ecclesiastical communion, be it during life by a conduct that incurs censure (and which, through the fault of the deceased, has not been removed), or be it in death, by commission of a grievous crime which the Church punishes with deprivation of Christian burial, have lost the right to such burial. Suicide is such a crime which the Church punishes with the refusal of Christian burial, in order to indicate that those who commit it cannot continue in her communion, and, also, to inspire her children with a great horror of this crime.

p. 213The Roman ritual contains the following clear and distinct directions: The parish priest ought not to be ignorant of those who by the law itself are to be excluded from ecclesiastical burial, lest he ever admit anyone to it contrary to the decrees of the sacred canons. Ecclesiastical burial is therefore denied ... to those who kill themselves through despair or anger, but not if it happens through insanity, unless (such suicides) gave signs of repentance before death.

Manifestly there is here made distinction in regard to the unfortunates who commit suicide. There are those who, in the state of insanity, of hypochondria, or of melancholy, therefore while of unsound mind, take their lives; to such unfortunates Christian burial cannot be denied, because their act was neither premeditated nor undertaken in full possession of reason, and therefore not culpable; indeed, according to the decision of the Congregation of the Holy Office (ddto. May 16, 1866), they may even be buried with solemn ceremonies.

To the other class belong those who commit suicide with design and premeditation, in a conscious and sane state of mind, in culpable despair or anger. If it is certain that the deed was done in soundness of mind, and with the full use of reason, with full knowledge and intention, then Christian burial, as any other ecclesiastical function, even the ordinary blessing of the corpse, must be denied. In this case Christian burial would manifestly be a violation of the law; it would be a weakening of Church discipline and of the religious sentiment of the faithful, who would be scandalized by such burial, as experience has shown. Nevertheless the Church, ever solicitous for the salvation of her members, uses even in regard to these iniquitous unfortunates, utmost indulgence and consideration. If such persons do not die in the commission of the deed, and if before dying they give signs of repentance, if they ask for the priest, or, perhaps, even receive the Sacraments, then the Church does not refuse them Christian burial. (Rit Rom. I. c.)

When, on the contrary, it remains doubtful, after careful inquiry into the matter, whether the deed occurred with full consciousness and in sane mind, then the suicide’s irresponsibility is presumed, because it is not supposed that anyone in sound mind and unimpaired use of reason would commit so grievous and unnatural a crime as premeditated suicide, and deal with his greatest earthly good, his life, so malevolently. In such a case the deceased may be allowed Christian burial, according to the principle: Odiosa sunt restringenda, omitting, however, solemnity and display.

If for some reasons it appears doubtful whether a suicide should be refused or allowed Christian burial, the case with detailed information should be laid before the ordinary, and his decision observed.

The principles here briefly set forth governing the burial of suicides are specifically contained in the quoted decision of the Congregation of the Holy Office, of which we will insert here, on account of their great practical significance the chief points: “Parish priests are to be admonished that in individual cases, insofar as possible, they have recourse to the Ordinary. The rule is that it is not lawful to give ecclesiastical burial to those who kill themselves through despair or anger (but not if it happens through insanity), unless before death they gave signs of repentance.

Furthermore.

p. 215


	When it is certainly established that the act arose either from anger or from despair, ecclesiastical burial must be denied and the pomp and solemnities of the funeral rites must be avoided;






	but when insanity is certainly established, ecclesiastical burial with the solemnities of the funeral rites is to be given;






	Yet when a doubt remains whether someone gave himself death through despair or through insanity, ecclesiastical burial may be given, but with the pomp and solemnities of the funeral rites avoided.



If these principles about the burying of suicides are rigidly observed and explained to the faithful on suitable opportunities, mistakes in the pastoral practise will not be easily made, and criticism and unpleasantness will be avoided.

Dr. Anton Brychta.


Case XLVI: Imposition in the Confessional

p. 216In a place where there is a great gathering of disreputable persons, there appeared one day a suspicious-looking individual in the confessional. Among other things he confessed that about a year ago he had been working in a certain convent, and had there taken part in the theft of a chalice, representing in value several hundred dollars. The chalice had then been pawned for twenty-five dollars. Within three days the pawn-ticket would expire, and unless the loan is repaid by that time the sacred vessel would be abandoned to its uncertain fate. The man states that his accomplices refuse to redeem the chalice, but that he, driven by remorse of conscience, has with great effort saved all but ten dollars towards the sum. He asked the confessor to lend him this sum, which he would surely repay to the last penny, so that he may redeem the chalice and restore it to the owner.

As there were many waiting, and inquiry into this matter would probably take up much time, the penitent was told that such an important matter could not be properly discussed in the confessional, and he was directed to come the following day to the priest’s study, where the matter might be talked over. Absolution was, of course, not given. The following day this man reappeared, not at the rectory, however, but again in the confessional, thus increasing the priest’s suspicions. The latter became even somewhat exasperated and told this supposed swindler just what he thought of him in no uncertain terms. The would-be penitent then became abusive and left confessional and church abruptly and, of course, without absolution.

Father A, the priest in the case, related the facts to his confrater C., and asked his opinion as to whether he acted correctly. Father C. agreed that the man was probably a swindler. But as there was always a possibility that the matter might really be as stated, he thought that Father A. should have given the matter a more thorough investigation. In the confessional where the welfare of a soul is at stake, Father C. pointed out, it is necessary to proceed with greater caution and foresight than perhaps at the door of the rectory. It is certain that the circumstances justified the suspicion that the man was a clever swindler. Had he been what he claimed to be, if he had taken to heart his sacrilegious deed and by deprivation had striven to make good the wrong done, he would not have dreaded that walk to the rectory, unpleasant though it might have been. He feared, probably, that there he would be unmasked and handed over to the police. However, these are only probabilities. Your procedure, said Father C., would be justified only by absolute certainty, which might have been secured in two ways. You might have either directed him to bring the pawn-ticket, or else offered to go with him to the pawnbroker, with the promise that if the matter was found to be as stated, you would give the money. Then, if the man was a swindler, he would not have waited for further developments and would have vanished at short notice. That Father C.’s advice was to the point was confirmed the very next day. He was in the confessional when a seemingly very contrite man came and confessed this very case. When the man had finished Father C. made him his proposition. It happened as foretold—the penitent left confessional and church quite hurriedly and has not shown up since. Father C. was able to assure Father A. that he need have no scruples. The facts in the case may be of value to others exposed to such imposition. Dr. W. A. Engelhardt.


Case XLVII: Administering the Last Sacraments to the Feeble-Minded

p. 218In the parish of N. one Remigius, an aged man, lies at the point of death. He has been a hopeless imbecile since his twentieth year, in consequence of a fall from a tree. One of the two priests stationed in this parish remarks: “To such persons in their last moments Extreme Unction is given, but nothing more.” But the other does not share this view, and administers to this sick man conditional absolution, also Viaticum and Extreme Unction.

Question: Which of these two priests is right?

If we examine the view of the latter, we shall at the same time arrive at a correct opinion of the other priest’s reasoning. We ask: I. Can and may this Remigius be absolved?

We preface our answer by stating a general rule, according to Lehmkuhl: For when it is certain that something essential is lacking, it is not lawful to give absolution, since it would be given wholly in vain and therefore sacrilegiously; but when it is in some way, even slightly, probable* that all the essentials are present, absolution not only may but must be given. Yet understand this in such a way that cases can exist in which absolution may be given, but need not be given under pain of sin, namely when most theologians deny that absolution may lawfully be given and only some teach that it may be given. P. II. n. 510. From this general rule there follows for our case:

* Marc. Inst. Mor. n. 1855 (3) remarks, supported by the teaching of St. Alphonsus: “In a case of extreme necessity, in the administration of the Sacraments it is lawful to use a probability that is slight and weakly founded.”




	Has Remigius been a total imbecile since infancy, not having had a single lucid moment, then under no circumstances could he nor might he be absolved, propter defectum materiae Sacramenti, tum remotae (i. e. peccatorum), tum proximae (actuum poenitentis). 2. If, on the contrary, Remigius is only partly imbecile, if there be even only slight reason to suppose that he at the present time has lucid moments and, even though unnoticed, manifests the desire to confess, then, after proper effort to dispose him if necessary, at least conditional absolution must be given him in danger of death. 3. If it is morally certain that the sick man, a total imbecile for years, has no lucid moments even now, no more than ever before during his affliction, absolution cannot be given him even in danger of death, not even conditionally, because in the case of a person who for so many years has been incapable of any intelligent act, it is impossible to presume the actus poenitentis (contrition, confession and satisfaction) or in case of necessity, at least perceptible expression of the inward disposition, which, according to the doctrine of the Council of Trent (sess. 14. cap. 3), and according to the Rituale Rom., constitutes the proximate matter (materia proxima) of the Sacrament of Penance, and as such belongs to the essence of the Sacrament, also because such a person can have no actual or virtual intention of receiving the Sacrament, such as is necessary, according to the universal teaching of theologians, for the validity of the Sacrament of Penance. (St. Alph. Theolog. mor. I, VI. n. 82.) 4. As opposed to these reasons, the following rule of theologians seems to supply that probability which is necessary in order to make possible the absolution of Remigius, conditionally, upon his deathbed, in the state just described of many years of total loss of reason. This rule states: All dying persons deprived of their senses who, before losing their senses, expressly manifested a desire for confession—for example, by ordering a priest to be summoned—should be absolved. The reason is that the confession becomes sufficiently perceptible to the confessor in this case through the testimony of another and is, as it were, a confession through an interpreter. This is established from the Roman Ritual, On the Sacrament of Penance. Compare Father Marc, Moral Institutions, number 1855.



p. 220If we consider this rule in the light of the various explanations by authorities, we see that they in principle permit even the absolute granting of absolution (sine conditione: si capax es), even though some, for greater security, advise conditional absolution. (S. Alph. Theol. Moral. 1. VI. n. 481: Utrum vero, etc.), and that they allow unconditional absolution even if the patient not merely has exteriorly lost use of his senses, but also the interior use of reason. Lehmkuhl states: Hence it is clear that if a dying person has shown through witnesses a desire to confess and meanwhile has lost speech and the use of reason, there must be no doubt about giving absolution; indeed, no issue should be made of adding the condition, ‘if you are capable.’ P. II. n. 510 (2).

Furthermore, the authorities make no mention here of a requirement that between such personal expression of contrition of the penitent, and the absolution of the priest, at most only a period of an hour may elapse between Confession and Absolution, as under other circumstances (comp. S. Alph. Theol. Mor. 1. VI.n.9). The completion of the act of confession therefore must here be furnished in the deposition by witnesses, made in the presence of the priest, hence a longer or lesser interval of time between the penitent’s manifestation of contrition and the absolution of the priest does not come into consideration at all. It follows: The proximate matter (materia proxima) of the Sacrament is, in a confession through witnesses, found in former acts of the penitent, noticed by witnesses, which are now from their disposition accepted by the priest judicialiter et sacramentaliter, and which by means of this testimony and the sacramental verdict of the priest still continue to exist as materia, and which with the now supplied form of absolution join in constituting the Sacrament. In regard to the intention Lehmkuhl writes: P. II. n. 49: Pro poenitentia requiritur virtualis intentio, si actus poenitentis respicis; habitualis suffictt, si respicis solam absolutionem accipiendam.

p. 221In such confession through witnesses the proceedings are similar to those in a confession through an interpreter (Confessio per interpretem).




	As regards the testimony and witnesses in favor of Remigius, we can at least say for him that which Pope Benedict XIV. in such a case values so highly, namely: If it is now received and settled that one who exhibits no sign of repentance before the priest is granted absolution whenever bystanders testify to the priest that he asked for confession, then with all the more reason can, or rather ought, one be absolved for whom, although no person bears testimony, there are nevertheless as many witnesses to his purpose of receiving the Sacraments in the final danger of life as there are acts of Christian virtues, sacramental confessions and Communions, and finally works of religion and piety by which throughout the whole course of his life he gave manifest proof of uprightness (De Syn. dioec. 1. VII. cap. XV. n. X).



Lehmkuhl adds to this: Nor is some manifestation of such a desire lacking in one who has lived in a scarcely Christian manner, for by the fact that he remained in the Church he shows that he hopes and desires to be reconciled with God through the Church at the final time of his life (P. II. n. 514).

Beyond all doubt the absolution in all such cases is, and remains, invalid and ineffectual if the penitent after committing his last mortal sin did not make an act of contrition (saltem atiritionis), because without this act of penitence he is incapable of justification.

With this disposition for attaining the state of grace presupposed, the reasons quoted for the presence of the necessary matter and intention in our case seem to prove the validity of the absolution at least with the requisite probabilitas in order to lawfully absolve Remigius in danger of death conditionate, and we would urge the absolution under such conditions so much more, as the dying man in this state can no longer receive any other Sacrament.

p. 222II. May in our case the Viaticum also be given to the dying man? The Rituale Rom. answers: 1. It ought not to be administered to those who, because of the weakness of age, do not yet possess knowledge and appreciation of this Sacrament. To children who have not attained the use of reason, and to those who since birth have been hopeless imbeciles, and have also at present no lucid moments, according to the present practise of the Church, the Viaticum cannot be given even in danger of death. 2. It is not lawful to give Communion to the insane or delirious; yet it will be lawful if at some time they have lucid intervals and show devotion while they remain in that state, provided no danger of indignity is present. From this it follows: (a) Except in danger of death, holy Communion cannot be administered to any one, who, when receiving it, is not conscious, or has not the use of reason. (b) To children of weak mind who are of the right age, to persons partly imbeciles, to the aged of weak mind, and persons of this kind holy Communion must be given, if they are capable to distinguish the same from ordinary food, at least at Eastertime, and in danger of death. If there is well-founded apprehension, or even danger, of desecration, the Most Blessed Sacrament must never be given, not even as Viaticum: provided no danger of indignity is present. As specially concerning our case, St. Alphonsus speaks of those insane persons ‘who did not always lack the use of reason, but now lack it’; here the teaching of St. Thomas in the place cited must be followed, where he says: ‘If previously, when they were in possession of their mind, devotion toward this Sacrament appeared in them, this Sacrament ought to be administered to them at the point of death, unless perhaps danger of vomiting or spitting it out is feared.’

St. Alphonsus states as reason that such a sick man desires the holy Viaticum interpretative, and that the reception of the same is necessary for his salvation if he fell into this state of total obscurity of mind while in a state of mortal sin, about which, however, he had yet made an act of imperfect contrition. That holy Communion in this case would effect justification the holy Teacher holds for morally certain in practise, as is evident from his solution of another question (1. VI. n. 619 in fine). Hence it is evident: The priest may and should give to Remigius the Viaticum, if this may be done without probable danger of irreverence to the sacred species, and if he cannot ascertain that the patient has lost consciousness in the state of complete impenitence. Excipiunt D.D. si certo prae-sumatur talis in amentiam incidisse penitus impoenitens (S. Alph. 1. c.). Hence Lehmkuhl states (P. II. n. 146, 6), that to those who in the commission of a mortal sin (i actu peccati) lost consciousness, the Viaticum can only be given when it is the sole means by which they can probably still be helped, or if they, by a positively probable sign, give evidence of their conversion and change of mind. When in doubt, finally, as to whether the patient in his unconscious state can take the holy Eucharist sine periculo vomitus vel exspuitionis, a trial should be made with an unconsecrated host, or with part of one.

III. Respecting Extreme Unction we remark briefly that the same is to be administered to our patient all the more than holy Viaticum, partly because in such cases, according to the teaching of theologians, it remits mortal sin per se etsi consequenter (S. Alph. 1. VI. n. 731) partly because of all the Sacraments which such a dying man may receive, Extreme Unction is the one most certain to help him, because it not merely effects justification, when the patient previously has made an act of imperfect contrition and after that has committed no mortal sin, but, according to the opinion of theologians, even then if he makes this act of contrition, if not made before, after the reception of this Sacrament, in a lucid moment. Marc (Jmst. moral. 1397) puts the question: Whether Sacraments received with an obstacle revive when it is removed? And he answers in the sense of St. Alphonsus: The Sacrament of Baptism revives when the obstacle is removed by a subsequent disposition. Thus authors commonly teach.—Many probably teach the same of Confirmation, etc., and of Extreme Unction. The reason is that Extreme Unction cannot be repeated in the same danger of death; yet it appears consonant with the divine goodness that such recipients should not remain deprived of the sacramental grace which they need.

p. 224He who administers this Sacrament should be very careful never to make the condition: Si dignus es, subintelligens: si es in statu gratiae—for by this condition he would himself prevent the effect of this Sacrament most necessary for salvation. Only in case the priest cannot learn for certain whether the patient had even in his life a sufficient use of reason, he ought to give Extreme Unction with the condition: si capax es; for he who from birth has been of insane mind is incapable of receiving this Sacrament validly.

From these remarks about administering the last Sacraments to imbeciles it is plain that the priest who gave Remigius the Sacraments under the conditions mentioned, acted correctly and dutifully, that on the contrary the principle of the other, if carried out without discrimination, is theoretically false, and in practise may do great injury to the spiritual welfare of such unfortunate people.

John Schwienbacher, C.SS.R.


Case XLVIII: Can an Indefinite and General Accusation, Except in a Case of Necessity, Suffice for Confession, and Is It Permitted?

p. 225That a general accusation in case of necessity suffices for confession when it is impossible to make a specified accusation, as it not infrequently happens in the case of dying, is a universally known and certain doctrine of holy Church, and contained in the Rituale Romanum. It is another question, one upon which theologians differ, whether such accusation is satisfactory in respect to sins which one is not obliged to confess, venial sins for instance, or mortal sins already confessed and forgiven through absolution by a priest. A penitent, for instance, accuses himself of venial sins committed since the last Confession, and includes the sins of his past life with the words: “I also include all sins of my past life in this Confession,” or the penitent is not conscious of any sins committed since the last Confession, so that this general statement is his whole accusation.

In discussing this question two points must of necessity be distinguished—the validity, and the lawfulness, of such a Confession. The first question is therefore whether such a general accusation, where a materia necessaria is lacking, is valid, even if the case is not one of necessity; the second, is it permitted?

I. Is it valid? This question in my opinion should be answered affirmatively, because confirmed by the Ratio theologica, as also by the opinions of theologians.

As regards the intrinsic reason, it is essential but also sufficient in the holy Sacrament of Penance that the confessor pronounces sentence and applies his jurisdiction. The confessor is made aware from the penitent’s accusation that since his last Confession he has not been guilty of grievous sin, and that for this reason he accuses himself of sins already confessed and forgiven. With regard to these sins the confessor reasons that the penitent confesses them with sincere contrition, detailed knowledge of these sins in particular is not necessary to him, as they have been already judged by a priest and remitted; the penitent, however, deserves (de congruo) on account of his renewed accusation a renewing of the grace dispensed in the Sacrament of Penance. If a general accusation such as this did not suffice for the essence of the Sacrament of Penance, it could not suffice either in the case of a dying person, nor in any other case where, on account of circumstances, it is impossible to confess special sins. Since, however, the nature of the Sacrament is unchangeable, and in case of necessity a general accusation is valid and sufficient where it refers to the materia necessaria, then it must be valid also when it concerns a materia libera. The reason why, except in the case of necessity, a general mention of non-confessed mortal sins is insufficient for Confession is found in the Divine Commandment, which directs the sinner to confess his sins with kind and number, so that the priest may be enabled to judge of the spiritual state of the penitent, and to decide whether he is worthy or unworthy of absolution. It is clear that he who acts contrary to this commandment cannot receive valid absolution. There is no such a commandment concerning venial sins, or mortal sins already confessed and forgiven; hence it suffices to confess these in general to the confessor with true contrition and firm resolve to avoid them; the confessor judges this and gives absolution in accordance.

p. 226The intrinsic reasons for this opinion are supported by the opinion of theologians. That many great teachers do not doubt the validity of such Confession cannot be disputed. St. Alphonsus, for instance, in discussing the question whether an invalid Confession must be repeated, when the penitent renews his accusation to the confessor who has heard the invalid Confession decides (Lib. 6. n. 502) that this repetition is not required. He says: It suffices if the confessor remembers the state of the penitent, or recovers a confused knowledge of it, and the penitent accuses himself in general of everything previously confessed. The reason is that, although the first confession was not sacramental, nevertheless its ratification, when the penitent thereafter accuses himself generally of the faults confessed, joined with the knowledge previously possessed by the confessor, is rightly regarded as sufficient. Likewise, because, as Croix probably judges in the place cited, such a confession, since it was made with a view to receiving absolution, is also sufficiently called sacramental, insofar as it too pertains to the sacramental seal. If we apply this principle to our question the result is that a general accusation of the sins of the past life suffices when the sins are known to the confessor from a previous confession to such extent that he has at least a cognitio confusa of his penitent’s state of conscience. The holy teacher goes further, after supposing the case that the confessor has forgotten all and yet contents himself with the general accusation of his penitent, he expresses the opinion: He could not, indeed, lawfully impart absolution, as Lugo, number 642, Croix, number 1218, and Laymann, with the others cited above, rightly say, because then he could not impose a suitable penance. Yet if he then absolved after a confession made in general, he would absolve validly, as Laymann, chapter 9, number 6 at the end, and Croix in the place cited, with Aversa, Illsung, and Diana, teach.

p. 227St. Alphonsus summits no reasons for his decision, but refers to Laymann, Croix, etc, so that he makes the teaching of these theologians his own. This teaching contains the answer to our question, and in proof thereof it will suffice to state the reason of their teaching, which Laymann expresses in the following words:

p. 228The reason, which I have given rather often, is that a specific and particular manifestation or knowledge of sins is not of itself and simply of the essence and necessity of the Sacrament, but only of the necessity of the divine precept, which the penitent has already satisfied. In another place (cap. 8. n. 2.) he discusses this point more extensively: But it must be carefully observed here that the specific and numerical declaration of all sins does not of itself and directly pertain to the necessity or essence of the Sacrament, as though the Sacrament of Penance could never subsist unless a complete confession of all mortal sins were made, as, among others, Paludanus noted in book 4, distinction 21, question 2, article 2, conclusion 2; Suarez, disputation 23, section 1, numbers 8 and 10; and Coninck, disputation 7, doubt 1 and doubt 10, conclusion 2. Rather, it pertains to the necessity of the divine precept; yet the voluntary transgression of that precept indirectly results in a defect of the Sacrament, namely so that it is not validly received. For at least attrition is of itself required for the substance of the Sacrament of Penance; but attrition cannot coexist with an actual sin, namely mortal sacrilege, which the person confessing commits by concealing one or more sins without a just cause, whether through malice or through gross negligence.

It follows from this that a general accusation, if not contrary to the Divine Commandment, suffices for the nature of the Sacrament of Penance. Croix likewise writes: loc. cit.: For the validity of absolution it suffices to accuse oneself of sins in general, although, speaking in itself, this is unlawful according to what was said from number 620; and in the place cited, number 623: If someone outside necessity thus accuses himself only in general of venial sins, without determining any one in its species, he is indeed validly absolved, as authors more commonly teach with Herinx, disputation 3, number 67, and Bosco, number 114. Suarez (Disp. 23. Sect. 1. n. 9.) in respect to general accusation of a dying man, who cannot specify his sins better, teaches: Finally, one who had no consciousness of mortal sin, if at that moment he said that he had sinned venially, should without doubt be absolved, since in venial matters it is not necessary for confession to explain number or species; but one who says that he has sinned says at least that he has sinned venially. Therefore this will be sufficient matter. To this the great teacher presumes an objection (n. 10) which he answers in the sense of the above-mentioned theologians. You will say: by this argument it would be proved that a confession of venial sin in general is of itself sufficient in one who has no consciousness of mortal sin, even outside a case of necessity. The answer is that, speaking only speculatively, perhaps this can be defended, both for the reason stated and also because* one who confesses idle words is judged to present sufficient matter, and yet he declares his conscience no more than one who says that he has sinned venially, nor does he alter the confessor’s judgment more. Nevertheless, in practice this must be denied because of the uncertainty of the matter. Not without importance for our question it is to learn how Suarez refutes the reasoning of theologians, who maintain that signs of contrition without the manifestation of a particular sin are not sufficient to grant absolution to a dying man who can no longer speak. The argument of these theologians was the following: Where knowledge of some particular thing is not given, a judgment of prudence has no place; therefore neither does absolution. He answers (n. 7): It is one thing to know that another has sinned, but another to know that the other acknowledges and sorrowfully subjects his sins to the keys so that they may be forgiven; and this special knowledge is provided there. Hence, although that confession is called general with respect to its remote matter, it is particular with respect to its proximate matter. ... For no sufficient reason proves that it must be distinct on the part of the thing concerning which the accusation is made, or that this belongs entirely to the essence. And number 11 discusses this more closely. Nor does it matter that the remote matter, which is as it were the object of that confession, is universal; because absolution immediately concerns the proximate matter, which is a particular confession, and its effect also concerns this particular person, and thus this whole action concerns particulars.

* To what extent this reasoning stands the test we will not examine here.

p. 230It is plain from the quoted passages that Suarez considers a general accusation sufficient for the validity of Confession, not only in the case of necessity, but also outside of it, when it relates to sins for which there is not the obligation by virtue of a Divine commandment to confess with kind and number. This opinion is supported by Herinx, who teaches it even more distinctly in the following words: Whether one who has no necessary matter confesses sufficiently, even outside necessity, by accusing himself of all sins in general or of venial sins in common? I answer that it appears entirely so: because venial sins in their species are not necessary matter for confession; moreover, such a confession is a sorrowful accusation of sins, as is clear from what was said in the conclusion. For the reason that this is not valid outside necessity for those who have mortal sins is that they must express them according to species and number, insofar as possible. To the list of theologians there extensively quoted in support of this opinion might be added many more who teach the same, as, for instance, Alexander de Alés, Sylvester, Burghaber, Dicastillo, Diana, Coninck, Voit, Reuter.

There seems to be sufficient evidence, therefore, that the validity of a general accusation in the Sacrament of Penance is based upon good reasons and excellent authority. And now we ask:

II. Is such a general accusation permissible? If our opinion were correct beyond all possible doubt, this question might at once be answered in the affirmative, assuming that there would be no objection from any quarter. The reasons given by us do not, however, remove every doubt concerning the validity of a general accusation; even if they did, such a general accusation, except in case of necessity, would offend against a universal binding usage of the Church, and it would not correspond to the special character which our Lord wished to give to the holy Sacrament of Penance. For the theologians teach that the confession of all mortal sins committed after Baptism is a Divine commandment, because the Saviour intended to appoint the priest a judge to whose decision the sinner’s fate should be absolutely subjected, not according to human discretion but according to the laws of Divine justice and mercy. Each mortal sin incurs in Divine justice the loss of heaven, and mercy decrees to restore to the sinner that which he lost. The priest, who in the Sacrament of Penance has the task of restoring, if possible, to the sinner this lost title to heaven, must be made aware of every single mortal sin, and therefore the sinner must make known to the confessor all his mortal sins. To describe a matter exactly, it is not enough to state the genus to which it belongs: there must be added the differentia specifica. The word sin gives only the general idea of an act contrary to the Divine commandment. So does the expression Divine commandment give only the general idea of a commandment, and is specified only by the object of the commandment. The idea of sin, be it mortal or venial, finds its differentia specifica in the relation of the sinful act to a certain object aimed at by the Divine commandment. Therefore the expression, “I have sinned,” is not one which indicates the essentials of a sin. Whatever the Saviour has ordained in regard to the Sacrament of Penance must be present at every administration of the same, provided it is possible and the object of the commandment is not lacking. The object, however, namely the priest’s judicial power over the sinner, as instituted by Christ, is present in the case of all sins, confessed or not confessed. Therefore a general accusation, except in a case of necessity, is never sufficient for Confession, and there is always the obligation to make known to the confessor a specified sin.

This opinion is, with few exceptions, universally shared by theologians. I will quote their testimony in detail, so that the reader may better know and appreciate their teaching. In the first place, there is Suarez (Disp. 23. Sect. 1. n. 10.). He teaches, in regard to the validity of a general accusation, that it is not certain, and states immediately that, practically, it does not suffice. That confession ... is of itself sufficient ... must in practice be denied because of the uncertainty of the matter. I say, therefore, that although a person is not absolutely bound to confess the species of venial sins, nevertheless, on the supposition that he wishes to confess, he is bound to present entirely certain matter, if he can, and therefore ought at his own discretion to confess some particular venial sin. No less emphatically Laymann teaches (Lib. 5. tr. 6. cap. 6. m. 14. ef 15) that one is obliged to make specified accusation. Finally, I warn that the doctrine of Alensis, part 4, question 77, member 1, articles 1 and 2, and Sylvester, under Confession 1, question 13, is not to be admitted: namely, that one bound by a general or particular statute to confess, if he has no mortal sin, satisfies the obligation by confessing venial sins generically, that is, by saying that he is a sinner or has failed in many things, at least venially. For the common practice of good confessors opposes this doctrine: outside a case of extreme necessity they do not confer sacramental absolution upon a penitent unless he has confessed some certain sin, whether mortal or venial. For since the Sacrament of Penance is conferred by way of a judicial absolution, it appears entirely fitting, and the institution of this Sacrament demands, that certain matter be presented and subjected, so that the judgment of absolution may be rendered more determinately, especially with the practice of the Church and the sense of the faithful concurring. Therefore, although someone is bound by no law to confess venial sins, yet on the supposition that he wishes to confess and be absolved sacramentally, he must explain some sin in its species. I say some sin, whether one or several. For it is neither necessary nor usually advisable carefully to gather all venial sins according to species and number in order to make a confession; rather, this is the best counsel for those who abstain from mortal sins: that with humility they disclose those venial sins which weigh more heavily upon their souls and from which they desire to be freed, with renewed sorrow and a resolution of amendment. Elsewhere (Cap. 8. n. 7. et 8.) he puts the case that very illiterate persons confess to having sinned, but are incapable of specifying a single, even venial, sin, though the confessor examines them. Of them he says: I answer with Suarez in the place cited and Coninck, disputation 7, doubt 1, number 6, that such a person, truly attrite for sins in general but unable through ignorance and simplicity to remember or explain any one in particular, can be validly absolved even outside the point of death. I say secondly that in practice this speculation has no place. The reason is that if a penitent who remembers no mortal sin nevertheless desires to confess sacramentally, he must explain some venial sin in particular, if he can, so that the Sacrament of Penance may be administered more fittingly and certainly, as St. Thomas testifies in the place cited, question 2, article 1, reply 2. It must always be presumed that the penitent can do this, especially when examined and assisted by the confessor, since no one appears so dull that he cannot understand and remember that he was negligent in prayer or spoke an idle or harmful word, etc. Yet even if we suppose that from the circumstances the confessor judges the person so ignorant that he cannot confess anything in particular, he nevertheless ought not to absolve him outside danger of death, but should openly tell him that sacramental absolution is not being conferred and that he is left to his own conscience, since, though examined, he refuses to state the matter of the Sacrament. First, because this is the practice of good confessors. Second, because there is danger that such a person, because of his ignorance, lacks true sorrow for sins and merely says that he has sinned because he has heard that all people are sinners. Third, because, if he has supernatural sorrow, he can be justified from his hidden sins by receiving the Sacrament of the Eucharist. Fourth, because, if we once concede that absolution outside extreme necessity can be conferred upon the faithful who explain no sin in particular, priests will abuse that faculty contrary to the legitimate institution and use of sacramental confession. Such persons may also be found in gross ignorance regarding necessary articles of faith. La Croix (Lib. 6, part 2, n. 622) says upon the same point: It appears more probable that outside a case of necessity it is not lawful to accuse oneself only in general of venial sins alone, for example by saying, ‘I accuse myself of the many venial sins I have committed during my life,’ but that something must be added at least in its species; both because this is contrary to the practice of the Church and because this Sacrament was instituted by way of accusation and judgment, and these, speaking in themselves and ordinarily, must concern matter that is at least certain and determined in its species. Suar. d. 23. s. 1. n. 10. Aversa § quarto. Bosco d. 7. s. 9. a nu. 115 Con, et Bonac. apud. Diana p. 3. t. 4. R. 66. contra Dicast. n. 761. Burgh. cent. 3. casu 41 et alios. What Croix says here about venial sins, applies also to mortal sins already forgiven by Confession.

p. 233Bonacina (Disp. 5. qu. 5. sect. 2 punct. 2. § 3. diff. 2. n. 15 et 17) also requires the confession of a specified sin: Fifth, you will ask whether one who has no mortal sins but only venial ones satisfies the obligation by saying generally that he has sinned venially, without explaining the species or number of the venial sins. Some doctors answer that he does satisfy it. But with Suarez, disputation 23, section 1, number 10; Coninck, disputation 7, doubt 1, number 6; and others, I hold that in practice some sin must be explained. The reason is that, although we are not bound to confess venial sins, nevertheless, on the supposition that we wish to confess, we are bound to present entirely certain matter, as is clear from what was said above concerning the matter of the Sacraments. Consequently, we are bound to explain in particular some kind or species of venial sin whenever we can speak and express it in particular, although we are not bound to explain those sins as to number. Connick anticipates the objection: You will say: it would follow from this that we may lawfully absolve certain ignorant persons who, when they come to confession, say generally that they have sinned, are sorry for it, and ask pardon and absolution, yet however much they are examined by the confessor they cannot remember in particular even one venial sin committed by them. I answer: (1) If such persons truly understand that they have sinned and, being attrite for it, truly intend to confess, they are validly absolved. (2) Commonly, however, unless some grave necessity is present, they ought not to be absolved, because commonly they do not appear to understand what sin is or that they have truly offended God. ... Add that it is altogether fitting that, insofar as possible, this Sacrament never be conferred unless the person confessing states some sins in particular, because from that confused general confession only a certain vague knowledge of the penitent’s state is obtained. But it befits a judge to render sentence from determinate knowledge when necessity does not compel otherwise.

Catalani (Part. 3. qu. 6. cap. 7. n. 9.) teaches the same and makes use of almost the same words as Bonacina: You will ask whether one who confesses only venial sins, because he committed no mortal sins, explains himself sufficiently in sacramental confession if he says, ‘I have sinned venially,’ without explaining their number or species. I answer that although there is no obligation to confess venial sins, nevertheless, on the supposition that someone wishes to subject them to the keys, he is bound to express them, if not as to number, at least as to species, so that he presents entirely certain matter; for thus must the matter of every Sacrament be whenever it can be. Therefore, if he can express the species of the venial sins, he must do so. He quotes Suarez, Coninck and Bonacina.

Herinx (Part. 4. tr. 4. disp. 3. n. 67) inclines to the opinion that a general accusation not only suffices for the validity of the Sacrament, but that it is permissible to put into practise; however, he does not wish to press his opinion. He writes: Nevertheless this is not readily to be put into practice, both because common usage opposes it and because various authors judge it unlawful, although I see no solid foundation. Accordingly, the general clause by which penitents at the end of confession accuse themselves of all sins can serve this purpose: that if perhaps more serious sorrow does not extend to the slight and daily faults which the penitent habitually and as though from custom confesses, absolution may nevertheless be valid if there is some sorrow for sins extending at least to grave sins committed at some time, to which this clause also applies,

Herinx, by maintaining that there is no valid reason for the opinion that a general accusation be not permissible, goes too far, as is shown in what has been said above. He is correct, however, in remarking that in the accusation of small venial sins, made from habit at every Confession, a true contrition may easily be lacking. This did not escape the wisdom of St. Alphonsus; he not only draws the particular attention of the confessor to it, but he also gives the remedy for averting this evil. It will not be unprofitable to conclude this argument with the practical hints which this holy doctor has left us in this respect. We will quote them literally from his Praris Confessarit (Lib. 6. ». 449. dub. 1. n. 71.): Since it is the common opinion that it is a grave sin and sacrilege to receive absolution upon slight sins confessed without true sorrow and purpose of amendment, and that sorrow for the multitude or excessive number of such faults is not sufficient without sorrow for some one of them in particular, as we have maintained against the opinion of certain persons, it is readily to be feared that confessions of this kind are sacrilegious or at least invalid. Therefore let the confessor take care not indiscriminately to absolve penitents of this kind; for even if they are in good faith, he himself cannot be excused from sacrilege if he imparts absolution to those who cannot be judged sufficiently disposed for absolution. Accordingly, if he wishes to absolve a penitent who has no sin to confess, he should either take care to dispose him to sorrow especially for some slight fault which he abhors more, or suggest to him that he confess some grave sin of his past life against some precept (it suffices to confess this generally without number), so that he may have certain matter for absolution. And in another place he adds: How many invalid confessions—which in themselves are true sacrileges—are made through the negligence of confessors in this matter!

p. 237The reasons upon which we based the discussion of our second question justifies the conclusion that a confessor who would follow a contrary practise would act with daring, and would be guilty of grievous fault.

Joseph Aertnys, C.SS.R.


Case XLIX: Jurisdiction

p. 238The priest Severinus, well acquainted with Prudentius, the bishop of another diocese, visits this diocese and requests jurisdiction to hear Confessions. Prudentius tells him: “Whenever you are in my diocese you have jurisdiction to hear Confessions, together with faculty to absolve from cases reserved to the bishop.” Two years after this Prudentius dies. Severinus now asks his confessor: 1. Does the jurisdiction which Prudentius gave me continue until a new bishop takes office, and just when will it terminate? 2. While Prudentius still lived a change was made in reserved cases; does my faculty continue in their respect? 3. Upon one occasion I received there jurisdiction to hear the Confessions of nuns; was I, in their case, permitted to exercise authority in reserved cases?

The answer is not difficult. Ad. 1 Prudentius had said: “Whenever in my diocese,” etc. It may be claimed that, as Prudentius is dead and the diocese is no longer his, the jurisdiction was given by Prudentius only for the duration of his administration. This interpretation appears artificial and not justified. Prudentius uses the expression my diocese instead of mentioning the name of the diocese, and he would have expressed himself more definitely if he meant to authorize Severinus only for the period of his administration. It is therefore to be held that the bishop did not restrict the jurisdiction to the time of his own life, nor to his episcopal administration. The granting of the general jurisdiction is a gratia facta presbytero, which even re integra, i. e., if the priest during the administration of his friend had not once made use of it, is not affected in its duration by the death of the awarding bishop: arg. c. 36, in VI., 3, 4: a grant of this kind—which, since it contains a special favor, ought to remain in force—does not expire, even while the matter remains untouched, through the death of the grantor.

Severinus may accordingly continue to make use of his jurisdiction, not only during the vacancy, but even later, unless, of course, the new bishop revokes all faculties granted by his predecessor. Propriety requires, however, that Severinus should acquaint the new bishop with the powers granted to him, and request confirmation of the same.

Ad. 2. This question may also be answered in the affirmative, for the faculty to absolve from reserved cases was not granted in a restricted sense, regarding only certain reserved cases, or the reserved cases then prevailing, but in a general sense, and there is no reason for restriction to the reserved cases which were in force in the time of Prudentius: Arg. reg. jur. 15, in VI.: odia restringi et favores convenit ampliari. Whether the reserved cases were lessened or increased by Prudentius, Severinus enjoys in this respect unlimited jurisdiction. If, however, the new bishop has created new reserved cases, there is therein contained a silent revocation of the general jurisdiction formerly granted to confessors for these cases, and Severinus cannot thereafter absolve from these new reserved cases, no more than the priests of the bishop’s own diocese, without explicit new delegation.

Ad. 3. What has just been said about the general validity of the faculty to absolve from reserved cases finds application also in this regard.

Severinus could pro casu absolve also nuns, not only from not reserved, but also from reserved sins.

Dr. Rudolf R. v. SCHERER.


Case L: Doubt Before Celebration

p. 240Father Caius, about to celebrate Mass, was in doubt if, perhaps, he had not grievously sinned by voluntary consent to a certain thought. While not positive of the fault, he was neither certain of the contrary. He decided to celebrate, because, according to the opinion of many theologians, the obligation to confess in such case is not certain. Neither did he feel obliged to awaken perfect contrition, since he reasoned that positive contrition cannot be felt about a doubtful matter. With trepidation he read subsequently in Elbel (Part II. n. 166, p. 65 of the new edition) that this great theologian and probabilist teaches that the view of confession being necessary in such a case should certainly be adhered to omnimodis sectanda. He decided to submit the question to his confessor. He read also Elbel’s opinion that a priest need not abstain from celebration if in doubt whether he had taken a drink of water before or after midnight. In the following night Father Caius awakened and, feeling great thirst, he drank some water, without bothering about the time, and said Mass the following morning, not, however, without some concern. He submits both matters to his confessor. What must the latter reply?




	Concerning the first point, we may say that it seems certain to present-day moralists that in this case, before the reception of the holy Communion, or before celebration, there is no obligation to confess. Thus Ballerini, Lehmkuhl, Hilarius and others (even St. Alphonsus maintains this view, at least in his work Homo Apostolicus, tr. 15. n. 34. and tr. 16. n. 31, where he reverses the opinion stated in his larger work, n. 475). I am not of opinion that the speculative doubt of commission or non-commission of a mortal sin can generally (communiter) by the attending circumstances be resolved into certainty one way or the other. My pastoral experience has shown that such a doubt under many circumstances may remain indissoluble, and under such condition there exists no strict obligation to confess. The Council of Trent obliges to Confession only those who are conscious of mortal sin; the doubter, however, is not conscious of mortal sin. Elbel, otherwise a pronounced probabilist, is here, after citing that this argument is accepted by many theologians, not consistent. The cause of this inconstancy is the fact that Elbel leaves almost entirely out of consideration the safety which the act of perfect contrition affords, and upon which he, like many other moralists of his time, does not venture to rely. To arouse this act is, of course, of obligation, unless in the case of imperfect contrition Confession is made, because there is to be avoided the danger of receiving the Most Blessed Sacrament in a manner that its effects would be lost. It would, no doubt, be most deplorable if a priest were not conscious, with moral certainty, of having perfect contrition, for there is hardly a subject about which he should. instruct the people more frequently and impressively than the act of the love of God and the contrition proceeding from it. Through this act is given the certainty of the state of grace. If any doubt should remain, even in one well informed, I agree with Lehmkuhl (/. ». 150), who says that there is no obligation to seek further certainty (after having done the best one could and what was considered necessary). I should not even advise the priest to confess, at least not one who confesses every week or fortnight, since the advice to confess doubtful sins, while proper in the instance of the laity who easily deceive themselves in regard to their sins, is less in place for the well-informed priest who celebrates daily and confesses regularly within the stated times. It may be asked: Is it possible to awaken certain contrition about an uncertain sin? It may be admitted that it cannot be done because contrition must contain the consciousness of committed sin; but the obligation to awaken the act of contrition, or at least the perfect act of charity which virtually includes contrition, remains, because without moral certainty of being in the state of grace one must not approach holy Communion. He who makes an act of perfect love of God, and by reason of this love repents of all previous sins he may have committed, has surely complied with this obligation.



p. 242


	As concerns the second point, the drinking of water, Father Caius did not correctly, or at least not fully, comprehend the teaching of Elbel (. 167), to which to-day, as in Elbel’s time, the moralists satis communiter adhere. This teacher says that when in doubt whether he ate or drank before or after midnight, one is not obliged, for this reason, to abstain from holy Communion; it is not positive that he has not been fasting, therefore reception of the Most Blessed Sacrament is not prohibited to him. It is nowhere asserted, as Elbel rightly observes, that the Church wishes her commandment be complied with so rigidly, that even those who doubt whether their fast has not been broken should deny themselves holy Communion. Father Caius, however, has overlooked what Elbel has to say, in conclusion, about the dubium antecedens. It is not permissible to cause such a doubt by voluntary action. It is the quite elementary condition of probabilism that we have done what we ought to have done, or what we could, in order to avoid uncertainty. We are obliged to take care that we keep the Commandments, and that we do not transgress their prohibitions. In the Commandment and prohibition, of which there is question here, is conveyed the injunction that we must avoid any uncertainty, and not cause it to exist, as to whether we are fasting from midnight or not. He, therefore, who drinks something, and purposely refuses to ascertain what time it is, cannot avail himself of the probabilistic principle. By receiving the Blessed Sacrament he would confirm his grievously sinful indifference as to whether the Commandment of the Church in this important matter is observed or not. If Father Caius had in his simplicity intended to follow the probabilistic principle, then he has subjectively not sinned; in reality, however, this application of the principle is not allowed.



p. 243If, in this case, the celebration is imperatively necessary, and if Father Caius has foreseen the necessity, he will have to proceed like one conscious of a grievous sin.

Julius Müllendorff, S.J.


Case LI: Wine Mixed with Water Consecrated

p. 244By oversight the Mass wine had been put into a bottle half filled with water, and the mixture was used for holy Mass by two priests who celebrated at the same time. When the unfortunate mistake was discovered one priest was at holy Communion, and had just consumed the wine mixed with water; the other priest, however, without having noticed the state of facts, had finished holy Mass and returned to the sacristy.

Question: What must these two priests do, in order to comply, to their best ability, with the Divine and ecclesiastical law of the integrity of the holy Sacrifice of the Mass?




	It is to be remarked, first of all, that the mixture here spoken of, water and wine, is beyond all doubt a wholly invalid materia consecrationis. The opinion of some theologians that the consecrating material may be one-third water and two-thirds wine is rightly restricted only to the case si vinum sit generosum (St. Alph. 1. VI. n. 210), and for security’s sake the rule is made: it is advised ... that the priest, when offering in the chalice, not exceed eight or ten drops of water. Marc. n. 1524.






	As regards the priest who has partaken of the invalidly consecrated materia, the rubic of the Missal prescribes precisely what he has to do. According to Rubr. Tit. IV. de defectu vini n. 5, he must, if possible, cause both substances to be brought, host and pure wine, then mentaliter offer and consecrate both (incipiendo “qui pridie,” etc.), and finally consume both and conclude holy Mass. In this case the holy Sacrifice is complete and the obligation of the stipend is complied with. (A complete exposition of this rubic is found in the splendid work of Benedict XIV., De Sacrosancto Missae Sacrificio, lib. III. cap. XV.)



p. 245


	If, on account of a much smaller quantity of water, the materia may be considered as doubtful, then both substances must nevertheless be duplicated, but consecrated only conditionally: sub conditione; si prior materia non fuerit consecrata (according to St. Alphonsus I. VI. n. 206, but opposed by the opinion of other theologians), in order that, in case the former consecration was valid, there is not committed an iteratio Missae, or a sacrificium truncatum.






	For the other priest, who before discovery had already returned to the sacristy, the rubric contains no instruction, and most authorities who speak the defectu vini, leave him without counsel. He remembers in his perplexity the very probable opinion of theologians that the priest, after his return to the sacristy, if he has not taken off the sacred vestments, may consume any fragments of the Sacred Host consecrated at the just concluded sacrifice. (St. Alph. 1. VI. n. 251) and the precept that, if the celebrating priest, after the consecration of one species should faint or die, the holy Sacrifice should even after interruption of about an hour be continued and finished by consecration of the second species (St. Alph. 1. VI. n. 355). He concludes, therefore, that in his case the act of sacrifice was not concluded so absolutely that he might not return at once to the altar, and by consecration of proper species validate the sacrifice, provided it can be done without giving scandal to the people.



This reasoning, however, is incorrect. Cardinal Gousset states: The priest who becomes aware of the essential faultiness of the sacramental materia after he has left the altar, must not return to the same in order to repeat the consecration (II. vol. n. 175). Scavini asserts the same (lib. III. n. 177): If a priest, having already returned to the sacristy, learns that he consecrated water instead of wine, he ought no longer to supply the defect, because the Mass has already been completed. Indeed, they say that if the priest learned of the defect after the final blessing, nothing is to be supplied; otherwise it would appear more a repetition of the Mass than a repair of the defect. Thus the ancient Roman Missal printed at Venice in 1557.

The priest in our case has therefore communicated validly, but the Mass, on account of the one invalid materia, was invalid as a sacrifice, juxta séententiam communiorem et probabiliorum (St. Alph. 1. V. n. 306), whence results for him the obligation of offering another valid holy Mass for the stipend received for this particular Mass.

John Schwienbacher, C.SS.R.


Case LII: Rite of Extreme Unction, When Several Persons Are to Receive It at the Same Time

p. 247The Ritual provides the rite by which several children or adults may be baptized at one time. It contains, however, no explicit instruction for the case that Extreme Unction is to be administered simultaneously to two or more patients, occupying one and the same room, a case which sometimes occurs in hospitals and during epidemics. The renowned author of the Sacrae Liturgicae Praxis, De Herdt, treats this case in Vol. I. (Pars. VI. No. 24. II.) in his work, and Hartmann, in his Repertorium Rituum (§186, n. 3) states: “If several persons at the same time are to receive Extreme Unction, all prayers without accompanying ceremonies are to be spoken in the plurality, but those to which are joined ceremonies are to be said individually.”

In justification of this procedure De Herdt refers to the baptismal rite, and claims that what the Ritual allows in administering Baptism to several at the same time, cannot be unallowable in administering Extreme Unction, and here also should the rule apply: that prayers which are not joined with actions are to be said only once, but actions with their accompanying prayers are to be repeated over each person, this all the more because a continued repetition of the long prayers would not only be a hard task for the priest, but also irritating to the patients in the room. About changing into the plural form of prayers to be said only once De Herdt remarks: At least if this change can conveniently be made; otherwise words spoken in the singular are understood as applying separately to each person.

Concerning the various ceremonies, or actions, to which De Herdt no further refers, the prescribed anointings are, of course, to be given each patient separately. Besides these the Ritual for Extreme Unction prescribes only three other actiones: 1. The presenting of the crucifix to be devoutly kissed by the patient: He presents the Cross to the sick person to be devoutly kissed (Rit. Rom.). Wherever so prescribed during the ceremony it must be handed to each patient separately. 2. The blessings over the patient, accompanying certain prayers and bestowed with the priest’s right hand (in some dioceses with the crucifix). These blessings may be given, according to the universal usage of the Church, without doubt in the plural form sub uno to all recipients simultaneously. 3. Finally, the Ritual prescribes the laying on of hands. Such laying on of hands is also prescribed in the baptismal rite, particularly in the one for the Baptism of adults. For the baptismal rite the Roman Ritual ordains explicitly: The priest lays his hand upon the Elect, or, if there are several, upon each one.—And the prayer is to be said in the plural number; and again: if there are several, he lays his hand upon the head of each one and says the same Exorcism in the plural number and the appropriate gender. If we follow the baptismal rite as guidance for our subject, then in Extreme Unction the prescribed imposition of hands is to be made super singulos, super capita singulorum, but the accompanying prayers are to be said in numero plurali just once, over all. Since, however, the first imposition of hands stands in close relation to the sacramental anointing and form, and the accompanying prayer, extinguatur in te, etc., being very brief, it would recommend itself to repeat the prayer for each individual patient.

p. 248All other prayers of Extreme Unction may be said once, in the plurality, if several patients receive it at the same time, and thus the sacred function will be greatly simplified. This applies all the more to the prayers said while giving holy Communion to the sick, if this Sacrament is administered at the same time.

p. 249Regarding the Benedictio Generalis in articulo mortis S. Bened. XIV. praescripta, usually bestowed after Extreme Unction, the following decision of the S. Cong. Indulg. of July 10, 1884, may serve for guidance: To the doubt: Whether, in imparting the Apostolic Blessing with a plenary indulgence at the point of death, the practice may be tolerated whereby several dying persons together are once admonished, in the plural number and the proper gender, concerning those things which Benedict XIV (Pia Mater) prescribes as preliminaries, and the prayers and orations designated by that Constitution are said, while the formula of the Blessing itself, which begins, ‘May the Lord N. J. Ch.,’ etc., as far as the words, ‘I grant thee in the Name of the Father,’ etc. Amen, is pronounced in the singular over each person? It judged that the answer should be: Yes. According to this decision, therefore, the exhortations and prayers, but not the actual absolution: Dominus noster Jesus Christus, Filius Dei vivi, etc., may be said once for several patients, while the absolution itself, to be lawful and valid, must be repeated over each individual, as seems plain from the wording and sense of above decision.

John Schwienbacher, C.SS.R.


Case LIII: Reconsecration of a Portable Altar

p. 250The question about reconsecration of an altare portatile is frequently brought up. It has often been laid before the S. Cong. Rituum and apparently contradictory answers have been given. This is due probably to the fact that the question was accompanied by special circumstances, which, while influencing the answer of the Congregation, were not mentioned in the text of the decision. De Herdt’s Sacrae Liturgiae Praxis, says about it (Tom. 1, p. 243, § 177): If the sepulcher is intact and the sacred relics are preserved, but the episcopal seal impressed in Spanish wax over the sepulcher has been erased, then according to the decree of May 23, 1846, the portable altar needs a new consecration because the identity and authenticity of the relics are not established; but according to the decree of March 11, 1837, celebration may take place on such an altar provided the consecrated stone or portable altar is intact; and according to the decree of September 23, 1848, a portable altar whose seal is broken, or on which the seal placed over the relics enclosed in the sepulcher does not exist, does not lose its consecration unless the sepulcher or its cover has been broken, or that cover has been removed. To understand these decrees, which seem contradictory, it must be considered that the episcopal seal is not something essential to the consecration of a portable altar, as is also clear from the pontifical, in which no mention is made, in the consecration of a portable altar, of an episcopal seal to be placed upon the sepulcher; thus the seal must be regarded only as a sign or testimony of the authenticity of the relics and of the consecration of the altar that has been performed. Therefore a portable altar whose seal impressed in Spanish wax over the sepulcher does not exist or has been erased does not lose its consecration unless the sepulcher or its cover has been broken, that is, the small stone which closes the repository of the relics, or even if this cover alone has been removed; nor does it need a new consecration provided it is certainly established from continuous use or otherwise that the altar was duly consecrated. But if the episcopal seal has been erased and it is not certainly established from continuous use or otherwise that the altar was duly consecrated—as when the altar has fallen out of use and has been kept by laypeople, etc.—it needs a new consecration, even if the sacred relics are found preserved, according to the cited decree of May 23, 1846, because the identity and authenticity of the relics are not established and, consequently, neither is the consecration of the altar.

p. 251The decision of May 23, 1846, above referred to, is quite similar to the one of February 28, 1880, as above reprinted. But even in this case, the Congregation does not maintain the essential necessity of the episcopal seal, for in the same inquiry: dubium II utrum sepulchro apponi possit et debeat sigillum Episcopale? it answers: apponi posse: i. e., therefore, if the stone is really consecrated, the seal may or may not be added afterwards; in each case it is allowed to use the altar.

The noteworthy point of the decision of February 28, 1880, lies in the words: nisi constet (Altaria) rite fuisse consecrata. This proof requires only a certitudo moralis, namely, that the altar-stone had always been considered consecrated, has always been in use, and that there is no visible sign of an opening of the locking-stone (operculum). Compare with this the wording of the above cited decision of March 11, 1837. Doubt II. Are altars to be interdicted if the sepulcher exists without a seal? Doubt III. Is that at least to be carried out when the sepulcher is visible but no trace of a seal placed upon it remains?—Answer. Provided the consecrated stone or portable altar is intact, celebration may take place upon it.

Let us consider the matter in praxi. The locking of the altarstones takes place at the consecration, and the little stone cover is firmly cemented. Then these consecrated stones are placed in reserve, and they are only sealed when the bishop causes them to be distributed. The seal is simply placed upon the stone by someone in the episcopal chancery, to show which bishop has performed the consecration. It is well known that sealing wax falls easily off the hard stone. An awkward pressure, the carelessness of a sexton while decorating the altar, suffices to knock off the brittle seal, especially when not placed in an appropriate depression, but on the surface of the stone.

Such decisions of the S. Congregatio cause considerable anxiety to pastors, and if the seal on the portable altar is broken or entirely gone, they think the stone must be immediately dispatched to the bishop for reconsecration, when in fact it has been in constant use for a long time, and has been examined in many visitations. Hence the rule is to examine carefully the locking-stone and its cementing, and if everything there is found solid and in place, there is no need to be anxious and troubled about presence or absence of the seal.

F. v. Oer.


Case LIV: Must an Informer Make Restitution for the Injury Caused by his Denunciation?

p. 253Fabian harbors hatred towards Sebastian and seeks an opportunity to revenge himself upon him. This opportunity offers itself when he discovers that the latter has undervalued dutiable goods, which he imports, and so defrauds the Customs, Fabian informs the authorities, and in consequence Sebastian is caught in the act and sentenced to the usual fine, which, of course, he must pay.

Question.—Has Fabian sinned against Sebastian, against justice, and is he obliged to make restitution?

Answer.—Fabian has sinned grievously against the love of the neighbor, because his denunciation was inspired by hatred, but not against justice, and, therefore, he is not bound to make restitution (compensatio), because the informer has violated no strict right of the other. In consideration of the public welfare everyone has the right, though not the duty, to report for punishment a person who commits a punishable act. Evidently he would not have acted unjustly if his hatred of Sebastian is left out of consideration; the motive, or interior intention, cannot change anything in this respect; it cannot make wrong something that of itself is right and lawful.

M. J. Schlager, D.D.


Case LV: A Difficult Case Presented by the Confession of a Bride

p. 254Bertha comes to Confession in preparation for her marriage and acknowledges that she is pregnant by a third party, the intended husband knowing nothing of the fact. May she enter the married state without revealing this to the bridegroom?

In regard to marriage, distinction is made between such defects and circumstances that violate the bridegroom’s vested rights, and such that do not interfere with his actual rights, though they render the marriage less desirable. To the latter belong poverty, inferior position, lack of beauty, loss of virginity, and the like. As regards these things the bride must not positively deceive the bridegroom by lying or dissimulation, but neither is she obliged in justice to make them known, not even if expressly asked about them.

As regards the corruptio, St. Alphonsus teaches positively that if the bridegroom makes inquiries about it: she may conceal it by answering equivocally; for then she does not feign, but conceals a hidden defect. L. VII. 864. It is different with defects which detract from the bridegroom’s right, as do, for instance, infamy, sexual disease, etc. In this class of defects must be included pregnancy by a third party. Lacroix confirms this explicitly (L. VI. 183). A sin against justice is committed by those who sell corrupted merchandise as perfect, particularly if the defect is concealed. Even if the bride has the firm intention to make compensation to the bridegroom for the damage resulting by the marriage (alendi prolem alienam), it is a question whether she will be capable of doing so. The fact that a wife who gives birth to a child by adultery is not obliged to make her husband aware of the fact, has no relation with our case. There is an indissolubly contracted marriage, quoad vinculum, and most deplorable consequences would result for the whole family from such revelation, while here a bride is only preparing to contract matrimony and from the revelation she alone would be at a disadvantage, and in a collision of the law the right of the innocent prevails over that of the guilty. It follows that Bertha must make known her condition to the intended husband, as also St. Alphonsus teaches (L. VII. n. 865 excepitur 1). In case she is not aware of this obligation, the confessor must instruct her, if she herself asks for information; is she bona fide and may be expected to obey, she is to be so instructed, also if she does not ask. If, however, the confessor has good reason to suppose that his direction will be fruitless, he had better keep silent and leave her bona fide.

p. 255What is to be done if, as in our case, the woman makes her Confession directly before the marriage? And if great danger is present that through such a revelation the marriage would even at the last moment be prevented to her public disgrace? Here it is necessary to discriminate. It is possible that the bridegroom will not become aware that the child has someone else for father. If this may be presumed, the bride cannot be obliged by refusal of absolution to incur great disgrace by revealing the truth, provided she is of the firm intention to do all in her power to avoid any injury to husband and legitimate children. To such an extraordinary step, as the revealing of the true situation, which would require a truly heroic act, Bertha cannot be obliged. The loss of honor and good name predominate, because of higher degree than a possible harm to the husband’s fortune. If, however, it is probable, or even certain, that the bridegroom wil learn the true state of affairs, for instance, by the early time of the birth, then I should again advise to discriminate according to the impression which the bride’s deception is likely to make upon the man. Possibly it may be supposed in good reason that the husband will accept the inevitable and forgive. Presuming this she may even in such case keep her silence; not, however, if the deception, as really must be feared, will result in a very unhappy marriage, or if it must even be expected that the husband will have recourse to the courts and institute proceedings for separation, or even divorce, on this ground. In this case the evil consequences are of greater account than the injury to her honor, and she must withdraw even at the last moment. George Freund, C.SS.R.


Case LVI: Does the Reservation of Absolution of an Accomplice Extend to the Case of One Who Had Transgressed Before Ordination?

p. 257It is known that Pope Benedict XIV., in his constitution Sacramentum Poenitentiae, of 1741, has prohibited all priests under penalty of excommunication, specially reserved to the Pope, and nullity of the absolution given, to hear the Confession of and absolve the complex in peccato turpi (except in case of most urgent necessity). The decree ordains: By Apostolic authority and the fullness of our power, we interdict and prohibit each and every priest, both secular and regular, of whatever order and dignity, even if otherwise approved to hear confessions and fortified by any privilege or indult, even one requiring special mention and the most special designation, from daring—outside a case of extreme necessity, namely at the very point of death and when every other priest who can discharge the office of confessor is then lacking—to hear the sacramental confession of a person who was his accomplice in a shameful and dishonorable sin committed against the sixth commandment of the Decalogue. For that purpose, by the law itself, every jurisdiction for absolving any person from a fault of this kind is withdrawn from him, so that any absolution he may impart is wholly null and void; and nevertheless, if any confessor dares to act otherwise, he incurs by the act itself the penalty of major excommunication, from which we reserve the power of absolving to ourselves alone and solely to our successors.

Plain and circumspect as this papal definition is, it yet leaves room for the question whether it affects a priest who had failed with his penitent before ordination. Reliable and prominent moralists, e. g.

p. 258Gury, Casus Consc. (p. 11. 1. 639), Scavini (Theol. Mor. lib. III. n. 485), Pruner (Handbook of Moral Theology, p. 471), and Lehmkuhl (Theol. Mor. vol. II. p. 658) answer this question emphatically in the affirmative. The latter writes: According to the common opinion and the purpose of the law, it does not appear to be required that the sin have been committed after the priesthood was received. And indeed, if the words are taken as they sound, it does not appear that a distinction can be made between sins committed after the priesthood and those committed before the priesthood.

Gury illustrates this view by the following concrete case: The student Liborius had sinned with Flavia contra sextum. After he had become priest, poenitentia serio peracta, she appeared in his confessional and declared that until now she has not confessed this sin owing to her shame, and that she could not make up her mind to confess it to anyone else. After some reflection Liborius consents to hear Flavia’s Confession and absolves her, because he reasons that the sin committed with Flavia before ordination is not subject to the reservation. Did Liborius decide and act correctly? No, says Gury, for through the reception of Holy Orders the bond of complicity is not dissolved and Liborius is after as before the ordination still complex peccati, and as such in respect to the sin committed with Flavia deprived of the power of absolution.

This view the writer was for a long while inclined to take. When recently, however, due to a discussion of this matter, he subjected both the Benedictine Constitution, and the declaration of February 8, 1745, to a closer inspection, he thought to find in its wording and purpose reasons calculated to justify the opposite view. The learned Pope, who carefully weighed his words, spoke of sacrilegious priests, Sacrilegi quidam qui complicem in peccato turpi absolvere audeant, and therefore he manifestly had in view only those who not before but after Holy Orders, as persons consecrated to God, sinned, because those who transgress contra sextum before ordination commit not a qualified sacrilegious sin, though of course a grievous sin against chastity, and therefore they cannot be designated sacrilegi. Though it is no doubt true that through Holy Orders the bond of complicity is not dissolved, and that the Pope in his constitution did not expressly distinguish between peccata post and peccata ante sacer-dotium commissa, and thus appears to have reserved the one as well as the other, still it is also true, because by the use of the word Sacrilegi tacitly (implicite) expressed, that the Pope did not aim at the simple, but at the sacrilegious complicity, at the sin committed sacrilegiously after reception of Holy Orders, and intended to withdraw power of absolution from the sacrilegious priest. This view is supported by the consideration that between a simple and sacrilegious sin of this kind there is considerable difference and the former is in culpability far surpassed by the latter. It would be unfair if, notwithstanding the vast difference, one sin should be punished in the same degree as the other. It may then be assumed, with good reason that the Pope wished to withdraw the sacrilegious rather than a simple complicity peccato turpi from the faculty of the concerned priest.

This milder view receives important support also from the aim of this constitution. The learned Pope issued it, partly to preserve the holy tribunal of Penance from desecration, and partly in order to protect the priest and souls confided to his care against temptation. Earnestly desiring to remove far from the sanctity of priestly judgment and the sacred tribunal every occasion of impurity, contempt of the Sacraments, and injury to the Church; entirely to eliminate such ruinous evils; and, as far as We can in the Lord, to meet the dangers of souls.

The holy Sacrament of Penance would, no doubt, be exposed to the greatest danger of desecration: it might even become the direct cause of downfall, if priests in such cases could absolve their partner in sin. This peril is either not at all or only remotely present if a confessor absolves a person from a sin contra sextum which he had committed with her before ordination, especially if, as is to be assumed, he has done sincere penance before entering the priestly state. Thus the basis and aim of the law, and therewith the law itself, passes out of the case, and he may validly absolve the complex peccati of this particular sin.

p. 260In the case cited by Gury, Liborius could therefore validly absolve Flavia: (1) because he was not complex sacrilegus; (2) because for him and Flavia a danger for the repetition of the sin did either not at all, or only remotely, exist; and (3) because, moreover, in this case the principle odia restringi convenit demands recognition.

Nevertheless, it hardly needs special mention that, for reasons of delicacy and propriety, it would be at least unbecoming for a person to go to Confession to a priest who, in his earlier years and in the lay state, had failed with her.

B. Schmid, O.S.B.


Case LVII: Envy as Mortal Sin

p. 261St. Thomas shows (2. 2. g. 36. a. 4.) not only the character of envy as capital sin, but also how the filiae invidiae: susurratio, detractio, cxultatio in adversis proximi, afflictio in prosperis proximi, odium, develop therefrom. Furthermore, he refutes the objection against classification of this sin as capital sin, as also the objection that the above-mentioned exultatio and afflictio coincide with envy; respecting the exultatio, he denies it entirely; respecting the afflictio, he admits it under one point of view, while under another he denies it. This may suffice as regards envy as capital sin.

Our task here is to ascertain whether envy is ex genere suo peccatum mortale, and if so, whether ex toto genere.

The answer to the first question is simple, if the nature of envy is precisely determined. Not infrequently penitents lack this knowledge, and they accuse themselves of envy, although they did either not sin at all, or sinned (grievously or lightly), but not through envy. There are acts which have one or two characteristics in common with envy. One characteristic, the tristitia de bono proximi has, in common with envy, the so-called aemulatio, or zelus, when someone is sad at his neighbor’s possession, because he, too, would like to possess, not in eodem individuo, but in eadem specie vel mensura. If the aemulatio has reference to natural or supernatural mental qualities, it is quite praiseworthy; if to temporal advantages, it is also of itself laudable, or at least permissible, but it becomes sinful if the desire is in any way inordinate; nevertheless, it has not even in this case the character of envy. For this there would be required the desire that the neighbor might not possess the benefit. Even this wish is not the nota specified of envy. Such desire is present also in other kinds of tristitia be bono proximi. For instance, in the tristitia, which is a result of fear, if someone, for instance, mourns over a neighbor's possession because he fears, either for himself or for others, evil consequences from it, be they deserved or undeserved. In the former case the tristitia is faulty, not so in the latter, though the fear which produces it may be inordinate, for instance, if there is no sufficient reason for suspecting that the neighbor will misuse his power in order to harm us or others. In no case has this tristitia the character of envy. Again, the desire that the neighbor might not obtain, or not possess, something of value is connected with that tristitia which someone entertains because he considers the neighbor unworthy of the benefit in question. This étristitia is called indignatio, or nemesis. In regard the bona honesta, ex quibus aliquis justus efficitur, so St. Thomas teaches (/. c. a. 2.), this tristitia can not occur at all; for the gratia justifications is not obtained except by proper preparation, if otherwise such preparation is possible (comp. Cone. Trid. sess. 6. de justif. cap. 5.). It is only possible with respect to riches and other such things, which can fall to the worthy and the unworthy (S. Thom. I. c.), and is sinful if directed against Divine Providence, which allows the unworthy to have such goods either ad eorum correctionem, in order to incite them to penance and conversion, or ad eorum damnationem, that, if they do not become converted and thus incur damnation, they will be rewarded then for the good that they have done. It is sinful also if it proceeds from a contempt of the eternal goods which God has reserved for his faithful (ps. 36. 1.). But neither in the one nor in the other case has it the character of envy.

p. 262Finally, the desire that the neighbor may not obtain, or possess, a benefit, is present in the tristitia, which is sad at the neighbor’s possession, in quantum proximo bonum est, and this tristitia is odium inimicitiae, just like the gaudium and desiderium circa malum proximi ut ipsi malum est, it results from envy (S. Thom. 1. c. 8, q: 34. a. 6.), is nearest related to it, yet not envy itself.

p. 263Although the envious does not grieve over a possession of the neighbor, because it is an advantage for the latter, still envy is directly contra caritatem (proximi), cujus est gaudere de bono proximi, because the envious only grieves over the neighbor’s possession and would like to see him deprived of it, quod sit diminutivum propriae excellentiae. The diminutio propriae excellentiae per bonum proximi is in itself never a just reason to grieve over the possession of the neighbor and to wish that he might not have the same, unless he makes use of it ad diminuendam excellentiam nostram, or if he is unworthy to possess it in common with other more worthy persons, or even in preference to them. (Compare what is said above of tristitia ex timore and the indignatio.) Then again it is quite false that the bonum proximi, except in the cases just mentioned, is a diminutio propriae excellentiae, since from your neighbor’s happiness, because of the union of charity and friendship, some excellence is rather added to you, as Laymann (l. 2. tr. 3. c. 10. n. 2) correctly remarks. For this reason we said quod sit, and not quod est, diminutivum, etc. Is envy thus directly contra caritatem proximi, it is evident that it is ex genere suo peccatum mortale (comp. S. Thom. I. c. q. 36. a. 3.).

The second question is whether it is mortale ex toto genere. St. Thomas says nothing about this, because he makes, in general, no distinction between mortale ex toto genere and non ex toto. Many other authors explicitly declare that there is not respecting this sin a parvitas materiae, but do not explain this further. Of all authors to whom we have turned for advice, we find Schwane (Special Moral Theology, I. p. 140) most explicit, in spite of his brevity: “Envy is a grievous sin if our fellow-beings are envied on account of their spiritual advantage. Envy that concerns temporal possessions of our fellow men is not always a grievous sin.”

p. 264Leaving aside this distinction between spiritual and temporal benefits, we say: Envy is always a grievous sin if the object is a possession of such nature, or such extent, that the neighbor, by its absence or deprivation, would suffer an important injury.

Dr. Anton Auer.


Case LVIII: Who Incurs the Censure for Procuring an Abortion That Takes Effect?

p. 265


Applied correction from Woywod’s opening insert: Case LVIII.—This case must be corrected as far as the mother is concerned, for Canon 2350 of the Code explicitly states that the mother is included in the penalty of excommunication for abortion.



As exempt from the censure is considered a mother who for fear of infamy procures the abortus on herself. In a prudent, and it appears very proper way, this exemption has been restricted to theone case where an otherwise reputable woman who commits this crime in fear of disgrace is concerned. The reason for this exemption may here be explained. The words of the censure, as issued by Pius IX., reads quite generally: procurantes abortum effect secuto. And Ballerini states: atqui etiam in Constitutionibus Sixti V. et Gregorii XIV. indistincte in procurantes abortum censura forebatur. If, then, vi huius censurae, mothers are included, they may for another reason be exempted, namely, on account of fear of disgrace, because, in the first place, metus gravis generally frees from papal censures (Gury, II. n. 940; Lehmkuhl, III. n. 867), and the exception may be accepted all the more as safe because authors like Lehmkuhl (JJ, ». 970), probabiliter exempt all mothers. Also St. Alphonsus, inasmuch as he exempts the mother, seems to have based his opinion upon the ground of fear of disgrace, since he says attenta ratione intrinseca probabilior (lib. 4. n. 395). There is, however, no interior reason valid except the fear of infamy, because the other reason, the fear of many children, can in the married state be no valid reason, since this state was instituted to that very end.




	For this reason it is my opinion that unmarried, reputable, women, who for fear of disgrace, procure abortion on themselves, are exempt; but not disreputable women in places where it is not considered as disgrace, nor married mothers. (Vide Bucceroni, Comment. Const. Apost. Sedis.)






	Further, there are exempt from this censure those who, without guilt, are not aware of the same. This applies in general to all papal censures (as Gury, Lehmkuhl, etc., teach), but not to censures reserved to the bishop. If, therefore, this sin is not reserved to the bishop in a diocese, and the person in question had no knowledge of the papal censure, any priest can give absolution, and this case very frequently occurs.






	In order to incur this or any other papal censure there is commonly presumed a culpa gravis, a mortal sin (Gury, II. n. 934). If the confessor can reasonably conclude that the penitent has acted in confusion, without sinning grievously, he may also grant absolution.






	Further cases and exceptions are suggested by a consideration of the wording of the censure: procurantes abortum effectu secuto. By procurantes the theologians (Gury, Lehmkuhl) understand those who directa voluntate, studiose, ex industria proxime causam foetus ejicientem ponunt, those, therefore, who actually intend to directly bring about the abortus. In consequence there are exempted: (a) those who are merely aware of the operation being performed, for knowing of a fact does not mean to actually bring it about; (b) those who merely make the mental resolution of procuring the abortus; for this is only desiring the abortus, not actually procuring it. Further, (c) druggists and venders who know of the intended act and supply the necessary drugs for it, because their aim is not to bring about the abortus, but to make the sale and to gain profit from it. Finally, (d) those who advise or suggest the act (Lehmkuhl, n. 970). It is to be well remembered here, in order to prevent misunderstanding, that one may sin very grievously by such participation without, however, incurring the censure. To be guilty of a censure it is necessary that one has committed the crime which falls under the censure. This censure, however, presumes the procurare, and procurare means studiose, directe, proxime causam foetum ejicientem ponere.






	The censure, furthermore, reads procurantes abortum; therewith it is supposed that the abortus is intended, and not some other result, as would be the case, for instance, if on account of illness drugs are given by the doctor’s orders which directly cure the sickness, but, at the same time, indirectly bring about the abortus; this remark is all the more important here, as this may be done in certain cases without sin (compare Gury-Ballerini, I. n. 402).






	What does, finally, effectu secuto mean? It means that a person who endeavors to procure the ejectio foetus does not incur the censure if the ejectio does not take place, because the decree says effectu secuto. A person will incur the censure only after this effect takes place; this is conveyed in the words effectu secuto. If such a person, before this result takes place, comes to Confession, he or she may be absolved. This is the logical conclusion of our argument: (e) Finally, the words of the decree provide that the abortus must be the actual result, effectus procurationis, because the words are effectu séecuto, and here the odiosa interpretatio must be allowed to rule. The case may happen that a person who had actually intended to cause the abortus on herself suffers a bad fall, or gets into a condition that of itself is sufficient to effect the ejectio foetus. Under such circumstances the abortus is procured, but not as a result of the sinful intention and preparation, and as effectu secuto is not true here, this person does not incur the censure.



Still other cases may be imagined, but these suffice for the practise of the priest, so that he may readily give a correct answer to such questions. As is evident from the discussion, the full literal meaning of the censure procurantis abortum effectu secuto is not often present in a case. Dr. Anton Pauritsch.


Case LIX: Favoring Poor Relatives in the Disposition of Restitution Money

p. 269Julian owes his friend Xavier for the last ten years the amount of forty dollars, as a share from the proceeds of a successful speculation in which both had joined. He had lost all trace of his friend before the profit was realized, and as he has now no reasonable prospect of ever ascertaining Xavier’s whereabouts, he hands the amount to his confessor with the request to employ it for charitable purposes. The priest takes the amount and gives of it (without the knowledge of Julian or any one else) fifteen dollars to a needy brother of his, and the other twenty-five dollars to his parents, who, although not in want, still on account of advanced age require special care, and on that account are in need of support. This support the priest otherwise provides out of his own income; upon this occasion, however, he employs these twenty-five dollars for the same purpose parcendo suis rebus. The questions are: 1. May Julian devote the forty dollars for charitable purposes; and 2. may his confessor employ the money in the way stated above?

Answer to the first question: That Julian could apply the money in this way is the opinion of Sayrus, who writes: When the owner is unknown (this was Xavier in the sense of the following words) and it is not known where he lives, ... the property is to be given to the poor when it is probable that the owner will not appear. (Clavis regia lib. 10. tract. 5. cap. 2. n. 24.) That he even did more than was required appears from Friedhoff’s opinion that: If the possessor is unknown, or though known, is directly or indirectly beyond reach, and the holder is a possessor in good conscience, he may (in the opinion of Sayrus and of others etiam si dives esset) retain the matter as his property; if a possessor in bad conscience he must make restitution for charitable purpose. (Special Moral Theology, § 138 n. 4; comp. also Sayrus I. c. n. 28 and 21.)

p. 270Answer to the second question: If the priest was well-to-do, or perhaps even wealthy, it was not praiseworthy for him to prefer his own relations to other persons in needy circumstances just to save his own money. If he, however, was not blessed with any considerable superfluity, then I do not see (unless scandal was given) why it should be improper for him to prefer his brother and parents, as long as they were needy: it must be noted that relatives also are included under the name of the poor if they are truly so needy that they cannot live according to the condition of their state. (Liguori, Homo Apostol tract. 13. n. 48.) If the priest was convinced of the need of these relatives, he cannot be obliged to make restitution, even if he be wealthy. If in doubt about their need, he should have sought the advice of his confessor, or of other proper authority. Agreeing with this view, and in further discussion of this subject, Sayrus writes: If his necessity and poverty are certain, he may bestow those goods upon himself or upon his relatives as truly poor persons, provided he does so without fraud or deceit. Because, since the law expressly states that they must be given to the poor, but not to these or those poor persons, he can consequently restore them to himself without anyone’s counsel. And this is confirmed: because if someone else were obliged to restore them, it would be a pious act to give them to this man who now retains them; therefore he himself will be able to retain them for himself. But when the necessity is not so certain, lest someone permit himself to be deceived by his own affection and judgment in his own cause, the aforesaid authors admonish (here are eleven of them enumerated, at their head Sts. Thomas and Cajetan) that he not retain them for himself or distribute them to his friends and parents without the authority of the parish priest or a prudent confessor, especially if the amount is large (in our case the same is not large).

p. 271But once he has distributed it to himself or to his blood relatives with the aforesaid authority and counsel, he is no longer bound to restitution, even if afterward he comes into more abundant fortune. (Ubi supra n. 21, cfr. etiam Aertnys, Theol. moral. I. lib. 3. tract. 7. n. 266.)

What is to be done if, after the money has thus been disposed of, Xavier should unexpectedly reappear, or in some way become accessible? St. Alphonsus instructs us in this matter in the following words: When, all the circumstances having been considered, it is no longer possible—that is, is no longer judged possible, as in our case—that the owner be found, then the poor person acquires absolute ownership of the property without any burden of restitution if the owner should afterward happen to appear. (Tom. 3. n. 590.)

BERNARD Deppe.


Case LX: Some Remarks About the Portable Altar and its Desecration

p. 272It happens not infrequently that portable altars, or altar-stones, upon which the Sacrifice of the New Law is offered to God, are not found in the condition which the precepts of the Church require, and it will therefore be of benefit and advantage to present here briefly the ecclesiastical rules regarding construction and the possible execration of portable altars.

A portable, or movable altar (altare portatile, mobile, also altare viaticum), is, as well known, a square stone with a smooth surface, blessed by the bishop with the special rite prescribed by the Church, which, if required, may be transferred from one to another altar, or another place allowed by the Church for the celebration of holy Mass. This stone, so that it may not be easily injured, is usually of marble (cement slabs are allowable, but not slabs of plaster or pumice-stone, S. R. C., April 29, 1887). For this reason the oldest ecclesiastical law books provide: Altaria, si non fuerint lapidea, chrismatis unctione non consecrentur, Dist. I. c. XXXI. de Consecr.; it must be of size sufficiently large that at holy Mass chalice and paten, at least for their larger part, may be placed upon it; it must at the same time be of depth allowing the sepulchrum (confessio) to be cut into it.

The sepulchrum is, according to recent practise, a receptacle hewn out at the upper surface of the altar-stone in the form of a small square, in which, at the consecration of the altar-stone, relics of saints, together with their authentication, are deposited by the bishop, whereupon the sepulchrum is covered with a tightly closing piece of stone, called the operculum (also sigillum altaris), which is well cemented to lock the sepulchre tightly and securely.

p. 273As the Canon Law ordains it is not lawful to celebrate Mass at an unconsecrated altar, and since it often becomes necessary to remove the altar-stone from the altar-table (mensa), and transfer it to another altar, care should be taken in so inserting the altar-stone in the altar-table that it can be easily taken out. For this reason, the altar-stone should not be masoned into the table, nor fastened with cement, because this would cause difficulty in removing it—might even cause the desecration of the altar-stone. Moreover, the altar-stone should be raised a little above the level of the altar-table so as to make its location easily discernible for placing chalice and paten upon the same.

The altar being the most important and essential part of the Church, because it represents mystically that exalted altar upon which the High Priest of the New Law offered Himself to His heavenly Father for the sins and the salvation of mankind, and because this sacred Sacrifice is in an unbloody manner daily repeated in the Catholic Church, special care should be taken so that the erection of altars in churches and chapels strictly corresponds to liturgical precept. Since the altar-stone, with its relics of saints, forms the most essential part of the altar it is necessary that the priest from time to time, especially if the church be damp, examine whether the altar-stone has not become injured, or even desecrated.

In order that this inspection of the altar-stone, to be undertaken not only occasionally by the pastor, but also on occasion of canonical visitations, may be done properly and satisfactorily, we will here state the chief things to be considered in determining the desecration of portable altars. Desecration is to be considered as established:

p. 274


	If the piece of stone (operculum, sigillum altaris), which closes the scpulchrum, has in any way, or for any cause, been removed, and if in consequence the sepulchrum has been opened. (S. R. C,, September 23, 1848; and August 12, 1858.)






	If this locking-stone of the sepulchrum, through some mischance, has been broken or cracked, and thus the sepulchrum has been opened. (S. R. C., September 23, 1848.)






	If this stone locking the sepulchrum is still there, but has become loose, making it doubtful whether the sepulchrum has not been opened. If it can be ascertained that an opening of the sepulchrum has not taken place, that merely the fastenings of the cover gave way in the course of time, or that the loosening of the cement was caused by careless handling of the altar-stone, then the altar does not lose its consecration, and any priest may undertake the recementing, but the sepulchrum must not be opened in the process, because otherwise desecration would take place. (S. R. C., March 14, 1861; September 25, 1875.)






	A portable altar must be positively regarded as desecrated, and in all such cases be reconsecrated, if the sepulchrum is broken open and the relics removed, even if other authenticated relics are substituted (S. R. C., May 23, 1835; December 7, 1844, and May 23, 1846). (If the episcopal seal is broken or destroyed, the altaris not thereby desecrated of itself. S.R.C., March 11, 1837), provided neither the sepulchrum is broken open nor its cover injured.






	A portable altar is to be considered as desecrated if the sepulchrum is shattered. (S. R. C., September 23, 1848, and August 12, 1858.)






	If such a considerable portion of the altar-stone has broken off that the remaining portion will no longer suffice to hold chalice and paten. (S. R.C., March 3, 1821.)



p. 275


	If, in consequence of injury to the altar-stone, one of the parts that have been anointed has disappeared, which may easily happen to corners of altar-stones. (S. R. C., October 6, 1837.)






	If the stone is so completely cracked in two that it can no longer be considered as a whole, even though the break cannot well be noticed. (S. R. C., August 31, 1867; March 3, 1821.)



On the other hand, an altar-stone does not lose consecration: (a) When merely a small portion of the same, for instance, of a corner, is broken off, or has in course of time crumbled away.

(b) If the wooden frame or back of an altar-stone is separated from it.

(c) If an altar-stone is lifted from its cavity in the altar-table and transferred to another altar, provided the sepulchrum is not broken open in this process, nor the relics lost. (S. R. C., June 21, 1710; and December 7, 1844.)

(d) If the church has been profaned, because in this case only immovable altars are desecrated.

The principles just stated are to be remembered whenever doubt arises as to whether an altar is desecrated or not. Since the sepulchrum with its relics forms the most important part of the portable altar or altar-stone, and as it is evident from what has been said that it can be very easily injured, it is incumbent upon pastors not to neglect the altar-stones of their churches, and to make sure frequently that they are not desecrated and that the sepulchrum is not injured. This is especially necessary if church or altar are damp, or if the sexton and his assistants are careless, as unfortunately happens often, in cleaning and decorating the altar. Their attention should be drawn to the fact that the altar-stone must be protected by every precaution. If the priest finds altar-stone or sepulchrum injured in any way at all, he should at once refer the matter to the ordinary and ask for instructions. Until these arrive, Mass should not be celebrated upon such altar, especially if the desecration is probable, unless the damaged altar-stone can be replaced by another one in proper condition.

p. 276Dr. Ant. Brychta.


Case LXI: Errors in Changing Money

p. 277Flavia, a servant, is in the habit of buying supplies in the store of Emporius. One day she hands to Emporius, who has waited upon her personally, a ten-dollar bill to be changed; he gives her three dollars too much, which fact Flavia only notices on arriving home, when she counts her money. She returns immediately to the store and informs Emporius: “In making change you have made a mistake of three dollars.” The store-keeper, in the belief that Flavia meant that he had not given her enough change, and that she would ask for the difference, replied brusquely: “Such things do not happen here; and, what is more, you cannot prove your assertion.” Flavia tries to explain, but Emporius proceeds with waiting on other customers and pays no further attention to her beyond dismissing her with the words: “It is my rule not to consider such claims unless made during the transaction; if there was anything wrong you should have mentioned it when I gave you the change.” Whereupon he went about his business. Flavia, angered by this treatment, left the store and made up her mind to keep the money for herself. Upon another occasion Flavia bought supplies in another store, where she was not a regular customer. There she was not waited on by the proprietor, but by the clerk. It so happened that he, too, made an error in making change and gave her fifty cents too much. Later on Flavia noticed the error, but she reasoned that she would not be well received if attempting to tell the clerk of his mistake; and she supposed the same principle would hold good here as in Emporius’s store. Thus she soothed her conscience and kept the money for herself without mentioning the matter. The questions are asked: 1. May Flavia, in the first case, keep the money with good conscience? 2, What is to be said about Flavia’s proceeding in the second case?

p. 278Answering the first question: Flavia may in this case keep the money for herself, not because Emporius refused to listen, for she would have had occasion to bring the matter up some other time. The actual reason why Flavia is not obliged to take further steps, and why she may retain the money with good conscience, is found in the circumstance that Emporius stated that in his store prevailed the rule not to consider such claims unless made during the transaction. For, if he applies this rule in his own favor, justice requires that he let it prevail also in cases where he might sustain a loss; it would be manifestly an injustice if he demanded restitution in such cases without being willing to make restitution. This applies all the more in our case as Flavia regularly made her purchases at this place and it might easily happen now and again that a mistake happened to her disadvantage. In such cases Flavia would have no hope of indemnification if Emporius’s principle had only a one-sided application; if applied mutually, matters would adjust themselves. It is, of course, understood that a principle of this kind cannot apply if the error is immediately noticed and can easily be proved.

Answer to the second question: This case is, in several respects, different from the preceding one. 1. Flavia does not know at all whether this other store-keeper in such cases acts on the same principle as Emporius. 2. As Flavia does not otherwise trade at this store, there is no opportunity that, by an occasional mistake to her disadvantage, the matter might right itself; there would be no reciprocity. 3. In this case it is a question not of the proprietor, but of a clerk, who may perhaps have to make good the deficit out of his own pocket. Therefore Flavia did wrong by keeping the money for herself, and she is obliged to report the error that took place and return the excess change received. In order not to cause trouble to the clerk, she should, if possible, return it to him privately.

p. 279Dr. J. Niglutsch.


Case LXII: Throwing Suspicion on Some One Else

p. 280Colius has, in a fit of jealousy, murdered a young man, and in order to divert suspicion from himself, has left in the neighborhood of the corpse the hat and knife of his friend Florus, who had been living in enmity with the murdered man. The police discovered these articles and arrested Florus. The latter is finally found guilty and sentenced to death. Then Colius, in troubled conscience, hastens to his confessor, Father Clemens, who absolves him without hesitation, with the remark that no one is obliged to accuse himself. With little faith in this explanation Colius turned to another confessor, Father Severus. This priest refused absolution until Colius would, even with danger to his own life, free by self-accusation the innocent Florus from his unfortunate position. Colius is now perplexed. Which confessor must be obeyed, and why?




	In the case of Colius there are present all conditions that establish the strict obligation of restitution. He is guilty of having caused the misfortune of Florus. The remarks of the first confessor that no one is obliged to accuse himself is, in this sense, and especially in application to this case, palpably incorrect. If there is merely question of one’s own punishment, then it is true that no one is obliged to accuse himself. If, on the contrary, self-accusation is the necessary and only adequate means to make good a wrong committed, such as in our case, then it may become a strict obligation.






	With far more apparent justification it might be said that Colius, by depositing hat and knife of his friend, became merely the occasion (occasio), but not actually the cause (causa efficiens) of the latter’s conviction. Lehmkuhl says (Theol. mor. I. 997): If someone by positive fraud turns suspicion of a crime upon another, it must be considered whether that fraud could reasonably have moved them to regard and punish the other as guilty. If it did, the arousing of suspicion was the effective cause of the harm; but if others rashly condemned the other person, we have only an occasion of the harm.



Then he cites the case of a thief who throws some of the stolen coins before the door of another, who finds the same, takes them, and in the subsequent investigation is held and punished as the thief. In this case, the author explains, the real thief’s action is merely the occasio, not the causa efficiens of the resulting conviction. And rightly so, for although I may possess coins that another has stolen, there is no sufficient reason to hold me as the thief. I may have obtained possession of these coins in a perfectly innocent way. How, then, about Colius’s action? He left hat and knife of Florus beside the murdered man. Was the presence of these articles near the corpse sufficient reason for considering Florus to be the perpetrator, and to condemn him to death? One may doubt this. The possibility of the true state of facts will not be overlooked by a deliberate judge, because the trick of throwing suspicion upon others is not unusual with criminals, and Florus will certainly have stated that hat and knife had been stolen from him. If it is remembered that Florus had lived in enmity with the murdered man, the presence of these articles might well lead to a verdict of guilty against Florus, without justifying a charge of bias against jury or judge. Colius, while not responsible for the additional motive for suspicion, has nevertheless made use of it intentionally, to divert more surely suspicion from himself; he knew that because of this circumstance his act could more surely draw down upon Florus bad results. He who gives to a sick person a poison that would not kill a healthy person, is guilty of murder nevertheless, if he knew beforehand the fatal effects of the poison, and yet gave it.

p. 282Colius could and did know that by leaving hat and knife of a man who had lived at enmity with the murdered man he might easily bring about his conviction. Hence he is all the more the moral cause of it, and is obliged to avert the threatened danger from Florus, even though he must assume it himself. Colius was conscious of this heavy responsibility; for this reason he was not satisfied with the decision of the first confessor. For this reason also it will be relatively easy to induce him to the actual fulfilment of his duty. It is not necessary that Colius should give himself up and expose himself to punishment; it suffices if he declares the matter before competent, credible witnesses, and lets them take further action while he puts his own person in safety. Jacob Linden, S.J.


Case LXIII: Feigning Absolution

p. 283The priest Sempronius has administered the last Sacraments to an insane man, dangerously ill, in his lucid moments. The patient subsequently becomes a raving maniac and incessantly and frantically calls for a priest to absolve him. Sempronius is called again and requested by relatives to pretend compliance with the lunatic’s demand, i. e., to put on his stole and act as if giving absolution. May Sempronius consent to this suggestion?

The answer can only be: No. Apart from the fact that positively and under no circumstances a simulatio Sacramenti, in the actual and serious sense, by which something is fictitiously posited that pertains essentially to the Sacrament may take place, for instance, pronouncing the words of absolution without intention to absolve, because such a mendacium sacrilegum is always a grievously sinful abuse of the holy Sacrament of Penance; the simulatio absolutionis, in the sense that the penitent, or bystander, or both, by the apparent performance of the judicial sentence, are deceived, while in reality only a blessing is imparted, is thoroughly unlawful. The confessor must not intend the deception of the penitent or of the bystanders, but only the concealment of the truth; for otherwise he would not escape the guilt of a lie (St. Alphonsus l. c.). Only in rare cases may the confessor conceal the truth by making the sign of the Cross and a prayer of blessing; he may conceal it to the penitent himself in a case where he must withhold absolution, on account of a certain sacrilegious concealment of a sin confessed by the complex of this penitent, in order to avoid material sacrilege and his own co-operation (St. Alphonsus speaks of this case, VI. n. 631); and before others, if the confessor cannot absolve the penitent on account of indisposition and must conceal the refusal to prevent violation of the seal of Confession and defamation of the penitent. (See S. Alphons. VI. n. 59; Lehmkuhl, II. n. 45.)

p. 284In our case there is manifestly no reason for a justifiable dissimu-latio denegatae absolutionis, it would be a simulatio intended purely ad deceptionem aegroti, by which the sacred Tribunal would be degraded to a farce or caricature, although for the good purpose of pacifying the patient.

What, then, may be done in our case? It would be advisable, first of all, to inquire if the desire of the insane man is not, indeed, more rational than that of his relatives, namely, if the sick man does not perhaps really need absolution, as it is possible that in lucid moments he realizes that his confession has been invalid, or he has committed another sin, and now, controlled by the impression, desires another Confession and absolution, hence his clamoring. If this suspicion can be verified, Sempronius must certainly again absolve the poor man in all earnestness, and unconditionally. But even if this supposition is not founded, or cannot be proved, Sempronius may also in all earnestness, but of course only conditionally, absolve the patient once more, and this he may even repeat at further visits. It is a matter here of one seriously ill, and as according to the doctrine of St. Alphonsus, it is not only permissible, but even advisable to grant absolution to such a one whether he be conscious or not, and after some time repeat it at least conditionally. In Appendix II. De assistentia erga moribundos, §5 monita circa agonem et mortem, to his work Homo apostolicus, tom. 4, the saintly writer says: While the sick person still possesses his senses, it will help to confer absolution upon him several times after a brief reconciliation, so that he may thereby be made more secure concerning his state of grace if perhaps his previous confessions were invalid, or at least may receive an increase of grace, and also that the punishments of purgatory may be diminished for him. ...

p. 285But if the sick person has now lost his senses and shows no sign of sorrow or desire for absolution, it is not expedient to impart absolution to him very frequently within the same day; because then, although it is given conditionally, an urgent and grave cause is required for the Sacrament validly to be administered under a condition. Hence it is necessary that some notable interval of time intervene. Yet in this the priest must guide himself by the sick person’s conscience insofar as he knows it; for if the person has been habituated to wicked thoughts, is dying from some wound, is entangled in some passion of hatred or impure love, if the illness is exceedingly painful, and he does not endure it with a willing mind, then absolution may be given more frequently; otherwise it suffices that an interval of three or four hours intervene—more frequently, however, if he is now about to die.

St. Alphonsus is correctly of the view that God in His infinite mercy incites the unconscious sick, struggling with death, in their lucid intervals, by giving them sufficient grace to make inward supernatural acts for salvation, and aids them, where necessary, as for the holy Sacrament of Penance, to manifest them also outwardly. Upon this presumption he bases the permissibility and advantage of repeating after appropriate intervals at least conditional absolution, it may in any case be repeated every three to four hours, and the nearer death the more frequently. Thus Sempronius should explain the matter to the relatives of the sick man, and tell them that though not able to entertain the suggestion of simulating the act, he will really give the patient the absolution. He will ascertain whether the patient has lucid moments, and use them for awakening acts of virtue, sentiments of contrition, and for the granting of unconditional absolution; or, if such lucid intervals are not perceptible he will, after announcing that he will pronounce absolution, recite aloud the acts mentioned before and give conditional absolution.

Dr. Joseph Eiselt.


Case LXIV: Dispensation from Fasting

p. 286In a lenten regulation is found the customary provision: “In special cases we hereby give the priests and confessors of our diocese the power to dispense individual persons for important reasons.” In this same diocese Caius comes to Father Titius, to whom he usually goes to Confession, and requests for good reasons dispensation from fasting. Titius grants it. Then Caius, for similar reasons, asks also the dispensation of his wife, who is not a penitent of Titius. May Titius also dispense her?

Answer.—Yes. First of all the fact that the wife of Caius does not appear personally is no obstacle. There is no requirement that the dispensation must take place in the confessional, it may take place in writing, or by messenger, provided inquiries can be made as to whether sufficient grounds for the dispensation prevail. Thus the answer depends entirely upon the fact how the word confessor must be understood. If it is to be taken in the restricted meaning, i. e., if the power is granted to confessors only for their own penitent, then, of course, Titius cannot dispense the wife. If, on the contrary, the expression has a wider meaning, for instance, that all who have jurisdiction to hear Confession, have also the jurisdiction to grant this dispensation, then Titius can dispense the wife: at least if he has jurisdiction to hear her Confession, in case, therefore, that she does not live outside his diocese. The latter view, it seems to us, should be held in preference. Of themselves both definitions of the term confessor have a perfectly reasonable meaning. Then, however, the rule governs: Beneficia sunt amplianda. It is true that, as a rule, an individual dispensation must be strictly interpreted; not, however, the faculty to dispense. This is regarded as a beneficium, and hence the principle Beneficia sunt amplianda applies,


Case LXV: Occult Compensation and Mental Reservation

p. 288Tullius, a wealthy but parsimonious widower, makes promise to his servant girl Claudia to marry her within a year’s time, which promise Claudia accepts with pleasure and returns on her part. In the meantime another advantageous offer of marriage is made to her by another party, which she refuses in view of her expected marriage to Tullius. Subsequently, Claudia learns that Tullius is about to marry another person who possesses a considerable fortune. To Claudia’s inquiries Tullius answers that he indeed has this intention, and he disputes that he ever made Claudia an actual promise of marriage, nor will he agree to any compensation. Claudia, realizing that further representations will be useless, and unable to produce legal proof that a betrothal exists between her and Tullius, tries to think of a means of getting indemnity some way or another. An opportunity soon presents itself. One day as Tullius returned home with a well-filled pocketbook he dropped it unawares while ascending the stairs. Claudia observed it, picked up the pocketbook secretly, and took the money contained therein, amounting to about $600, to a place of safety. Claudia believed she was doing no wrong, but was acting only in self-protection. When Tullius missed the pocketbook, his suspicions fell immediately upon Claudia; thinking that she had taken the pocketbook either out of his coat or from his desk. He accused her of the theft and had her arrested and examined. She asserts that she neither wrongfully appropriated nor stole anything from her employer. This deposition she confirms finally by oath, whereupon, for lack of evidence, she is set free.

p. 289Questions —(1) Has Claudia a justifiable claim for compensation? Is Tullius obliged to make restitution to her? (2) If this is affirmed, the question is: May Claudia satisfy her claim by secret compensation? (3) As regards manner and means of Claudia’s act to compensate herself, are they lawful and permissible? (4) Was Claudia permitted to swear to her deposition or did she thereby commit perjury?

To the first question: Claudia has a double right to demand restitution: (a) Because Tullius unlawfully withdrew from the betrothal; (b) because he was the cause of Claudia’s refusal of an offer of marriage made by another. About the sum to be given in restitution Lehmkuhl observes: Qui injuste a sponsalibus recedit.. adigitur ad justam damni compensationem quae.. communiter secundum convenientem puellae dotationem aestimari solet. Therefore, in our case the sum of $600 cannot be considered too much. And even in the case that the betrothal had for some reason been technically invalid, Tullius would still be obliged to make restitution, because Claudia, on account of his promise of marriage, rejected another advantageous offer, and thus through his fault suffered great loss. There can be no doubt, therefore, about Claudia’s right to compensation.

Answering the second question: Secret compensation (compensatio occulta) is allowed in the presumption: (a) that the claim is without all doubt certain; (b) that it is impossible, or at least difficult, to attain one’s right by ordinary and legal means. That the first presumption is true in our case is clear from the answer given above to the first question. That the other condition prevails is evident from the statement of the case. Hence, Claudia is justified to resort to secret compensation in order to satisfy her just claim.

To the third question: When once the lawful claim is established, then the manner of compensating oneself is immaterial, any manner is permissible, provided (a) that neither the debtor nor a third party suffers unjust injury; (b) that those who compensate themselves in this way must not thereby inflict upon themselves a relatively greater injury, or place themselves in imminent danger of losing a greater good. Regarding the first point it cannot be seen how in our case a third party might suffer loss. Not even Tullius is unjustly injured. This would be the case only then if he afterward repented and voluntarily made restitution to Claudia, which, however, is evidently improbable. And should he do so, Claudia would be in a position to refuse the proffered compensation wholly or in part. The first-named presumption is true, therefore, in our case, and on that account Claudia’s procedure is not unlawful. It is different with the second presumption. The way and means by which Claudia helps herself to her rights are at all events very dangerous for her. She puts herself in danger of losing freedom and honor before the world. If her act had been proven against her she would have been branded as a thief and perjurer. Proper self-love does not permit that, on account of a lesser good (in our case, the money), one should expose oneself to the danger of losing a higher good, honor and liberty. Nevertheless, even though Claudia’s action, because of the danger incurred, may be considered unallowable, still she may post factum retain the money obtained in this way as compensation for the wrong suffered.

p. 290To the fourth question: Claudia, in her deposition to the Court, was not guilty of an actual lie, as indeed she neither stole nor wrongfully appropriated anything. She made use of an equivocal expression, the so-called perceptible mental reservation. This mental reservation in the wider and unreal sense (late sen impro-prie mentalis) is, according to the universal opinion of theologians, permissible when sufficient cause is present (Gury, Theolog. moral. I., n. 442, edit. 4; Ratisbon, p. 199). And Claudia could swear to her deposition with good conscience. In regard to this the rule is: Whatever one can state without lying or sinning, one may, for a good reason, also confirm by oath (S. Alph. Liguori, Theolog. mor. I., III., n. 151, et 152). That Claudia had important reason for her action is apparent: not only honor and good name, but even her liberty were at a stake. Hence, it is evident that Claudia committed no perjury, but only a permissible act of self-defense. Dr. Joseph Niglutsch.


Case LXVI: Incorrect Definition of Vow

p. 292Father Sempronius, in his religious instruction, while explaining the second commandment and speaking of the vow, finds in his handbook the definition, “A vow is a well-considered promise, made to God, to do a certain good to which one is not obliged by a commandment.” Father Sempronius considers this incorrect, he omits the words: to which one is not obliged by the commandment, and substitutes therefor, “if one does not thereby prevent something better.” Was Father Sempronius right in his view that the words: to which one is not obliged by a commandment, contain an error, and what about the provision which Father Sempronius puts in their place?

St. Thomas treats of the question in II., II. ae q. 88, Art. 2: Whether a vow must always be made concerning a better good, and in his discussion makes inquiry about what may be the actual object of a vow. Starting from the fact that the vow is a voluntary promise he holds there can never be the object of a vow that which is absolutely necessary to be or not to be. It would be foolish, for instance, to make the vow to die at the end of one’s natural life. St. Thomas then, in second place, mentions things, which, although not absolutely necessary, still are necessary in order to attain a certain end, and adds that such things insofar as they are done voluntarily may be the object of a vow. Here belong those acts ordained, or forbidden, by a divine law: because their practise, or avoidance, is not necessary of their own account, but necessary in regard to eternal salvation. Though, therefore, according to St. Thomas, these things may form the object of a valid vow, there is, according to the same theologian, in the real and strict sense only that a proper object of a vow which is not prescribed by law, but advised, as only the latter depends perfectly upon our free will. Propriissime, and in first place, the object of a vow is some advised act; in second place: something of obligation. This is in our case the doctrine of St. Thomas and it is shared by theologians almost without exception. A divergency between the teaching of St. Thomas and that of other theologians is only found therein that the angelic teacher makes distinction between the object in a narrow and wider sense of the word, whilst this distinction is explicitly made by hardly any other theologian.

p. 293Recent authorities are also of opinion that not only the advised act, but also one of obligation may be the object of a vow, as is evident from even a superficial perusal of their works. Lehmkuhl (P. I., n. 498), for instance, considers this view so self-evident that it requires no proof. For those who nevertheless would be tempted to doubt, he refers to the votum castitatis as approved by the Church, the matter of which is not only celibacy, etc., but also acts always and under all circumstances forbidden to all men.

To hold the view that whatever is of obligation cannot be the object of a vow, would be to deny that all such acts are included in the votum castitatis, and consequently their commission by a person who had made the votum castitatis would be no violation of the vow, although, of course, a sin against the Sixth Commandment. That this would contradict the general conception of the vow of chastity is obvious; it appears, indeed, improbable that those who do not share our view have considered the logical consequence of their theory. Like Lehmkuhl, so does Gury (tom. I, n. 324) answer our question, and bases his affirmative answer on the fact that it does not at all conflict if the obligation to perform, or to omit, a certain act has different sources, and he continues: then indeed a vow of this kind concerns a thing good in itself, since the precept is presupposed, and it concerns a better good, since it can confer a new bond toward greater fidelity and devotion in fulfilling the law. P. Ballerini agrees with this in his note to Gury’s remark, and he adds: Moreover, to actions performed from a vow of this kind there is added the nobility which flows from the virtue of Religion and the character of more abundant merit. Upon the same ground as Gury, Müller bases his view (I., II., § 52), and he explains that it is more meritorious to do something: by virtue of a vow than to do the same thing without a vow. For one who acts by the force of a vow acts from the motive of religion and with a firmer and more constant purpose. Schwane decides in the same sense, in his Moral Theology (I., §65), and explains that such an act of obligation receives from the vow a new specific merit, and its omission an additional specific wrong which must be confessed as a breach of the vow.

p. 294It is, furthermore, certainly the sententia communis theologorum which affirms the validity of a vow not to commit a grievous sin. All authors who defend the validity of this vow must agree with our opinion, because the avoidance of grievous sin is surely something to which we are obliged. The question to what extent such a vow in respect to venial sins has validity is here without importance, for, if the validity of such a vow is disputed, it is done for another reason.

Father Sempronius, therefore, was perfectly right when he considered it an error that only something advisable, and not something of obligation, may be the object of a vow.

The provision, which Father Sempronius substituted in place of the omitted words, is superfluous in the definition of the vow, for Father Sempronius could simply have based his definition upon that of St. Thomas: est promissio Deo facta, by which the nature of the vow, as Lehmkuhl also observes, is fully expressed. If Father Sempronius, however, wished to give expression to the idea of the bonum melius in the definition, then the words: whereby one does not prevent something better are well chosen, for the essential meaning of this provision is not that the object of the vow must be better than what is of obligation, but that it not be, as Reiffenstuel (Theol. mor. tom. I., tract. VI.) puts it, of itself an impediment to another more excellent work. J. von Grimmenstein.


Case LXVII: Gambling with Another’s Counterfeit Money, and the Obligation of Restitution

p. 296From an Italian periodical we quote the following case. Simplicius is an inveterate gambler. One day, finding himself out of funds, he observes that his room-mate, Fulvius, puts away a five-lire piece among his belongings, and Simplicius, thinking that he can replace the money before its owner will discover the peculation, takes this coin and soon invests it in a game of chance. He was favored by luck and won considerable money. His joy and good cheer is noted by Fulvius, who is soon made aware of all the facts, including the one that it was his money which enabled his friend to gamble. Fulvius thereupon claims the entire winnings because it was his money that produced them. Simplicius balked, and finally they agree that Fulvius should have part of the winnings, and, of course, the amount taken from him. After Fulvius had his share safely put away, he made to Simplicius the startling announcement that this coin had been a counterfeit and that he was surprised how Simplicius could pass it without trouble. It is asked, had Fulvius any right at all to the winnings? May he retain share of the winnings with good conscience? Finally, may Simplicius keep the winnings and is he under no obligation to the taker of the spurious coin?

Ad. I. Fulvius had no claim whatever upon the winnings which Simplicius made with this coin. It is true that the possessor malae fidei, which Simplicius is here, must be dealt with far more severely than the possessor bonae fidei, and the principle: res clamat ad dominum, and res fructificat domino, must be more rigorously applied. For instance, the possessor bonae fidei may become the rightful owner of the article and its natural fruits, which is impossible to the possessor malae fidei because the necessary condition, the bona fides, is lacking in him. But in our case there are fructus industriales. The winnings must manifestly be ascribed to the luck and industria of Simplicius. According to law even the possessor malae fidei may retain the fructus industriales.

p. 297Ad. II, While Fulvius was privileged to have Simplicius arraigned in court for stealing, he was not obliged to it, neither ex caritate nor ex justitia; he could renounce his right and allow himself to be bought off by Simplicius, who was concerned in preserving his good name, even if, as in our case, there was no intention of dragging the culprit to court.

Ad. III, Simplicius may keep the winnings, but must make restitution for the spurious coin to the man who accepted it as genuine. Gambling presumes an agreement to let chance determine the winner. It is in the nature of a commercial agreement, an emptio certo pretio juris incerti. The gambler buys for a certain sum the right to a gain that depends upon chance, upon the alea. For the nature of an agreement is required the mutuus consensus, in the commercial agreement the mutuus consensus dandi resp. accipiendi certum pretium pro quadam merce. This consensus was certainly present in our case. Simplicius undertakes to put up five lire, and the man who runs the game on his part agrees to pay if Simplicius wins, and his stake is the gain that may fall to Simplicius through the gamble. This agreement was not affected by the circumstance that the buyer of the chance paid with counterfeit money. For this reason, even if Simplicius had not won, he would nevertheless have been obliged to make good those five lire. Since luck favored him, he may take and keep the winnings. He is obliged, however, to restore the five lire, because the man who took the counterfeit coin is injured to that extent by Simplicius, even though the latter was not aware of causing this injury. Prof. Joseph Weiss.


Case LXVIII: May Mass Be Celebrated, and Holy Communion Given, at an Altar Upon Which the Blessed Sacrament Is Exposed?

p. 298It happens frequently that at an altar upon which the Blessed Sacrament is exposed, Masses are said, and holy Communion is given. The question is whether this usage is in accordance with the precepts of the Church.

The question cannot be answered by a simple yes or no. The answer depends upon various circumstances.




	It is a generally prevailing precept that at an altar upon which the Blessed Sacrament is exposed no Masses may be said without special papal indult, such as given for the Octave of Corpus Christi, except for the purpose of reposition. The Ceremoniale Episcoporum (lib. I. cap. 12 n. 1). contains about this: It would be not merely fitting, but most becoming, that Masses not be celebrated at the altar where the Most Holy Sacrament is placed, which appears to have been observed from ancient times. And Clement XI., in his famous instruction of January 21, 1705, subsequently confirmed by Innocent XIII., Benedict XIII. and Clement XII., respecting the celebration of the Forty Hours’ devotion (§XII.), provides, as of precept, that upon the altar of Exposition only the solemn Masses at Exposition and Reposition, but no other Masses may be said. It is true, no doubt, that the regulation of the Ceremoniale Epp. is only directive, and the Instructio Clementina of precept only for Rome; but there are other special decrees of the S. Rit. Congr. by which those regulations are made the universally binding law. Thus this Congregation, under date of August 9, 1670, ordained: It is not lawful to celebrate Masses at an altar when the Most Holy Sacrament is exposed upon it, especially since there are other altars at which they can be celebrated, and again, under date of June 13, 1671: Mass ought not to be celebrated at an altar where the Most Holy Sacrament is exposed, unless it is for the purpose of repose. Gardellini, in his commentary upon the Clementine Instruction, writes: The rule is therefore certain which generally prohibits Masses at an altar on which the Sacrament is exposed. For the two decrees must be regarded as general, although they were issued in particular cases.



p. 299The reason for this general law is plain: since Christ is present in the Blessed Sacrament, and exposed to the view and for the adoration of the faithful, it is at least superfluous to call Him, through consecration, once more from heaven down upon the same altar for the same purpose.

If, therefore, during exposition of the Blessed Sacrament, a Mass is to be said, it must be celebrated at an altar other than the altar of exposition. It should be remarked that even at another altar neither a low nor a high Mass pro Requie may be said, also that in private Masses to the orations prescribed by the rubrics the Oratio de Ss. Sacramento may be added, and that at the Sanctus and the Elevatio the striking of the bell must be omitted. Though these rules are explicit and definite, there is even here nulla regula sine exceptione. An exception is permissible by reason of necessity, and also by reason of ancient and established custom. A case of necessity, in which celebration of holy Mass is allowed before the exposed Blessed Sacrament, would be, for instance, if for important reasons holy Mass has to be said and there is no other altar in the church. This is evident from the provision of the decree of August 9, 1670, and it is expressly admitted by Gardellini in the words: Stante praesertim quod adsint alia altaria, in quibus celebrari possit.

In this latter case, when the praeceptum audiendi sacrum presses for fulfilment and another church is not in the neighborhood, the offering of the holy Sacrifice would even then be permitted on the altar of exposition if the other altar is so situated that if Mass is celebrated there it will be necessary to turn the back towards the altar of exposition.

p. 300Besides necessity, there excuses from observance of the general rule also an ancient custom, difficult to change. A custom which is truly immemorial and which cannot be abolished without scandal and offense to the people (Gardellini). This exception received indirect approval by the decree of the S. R. Congr. of May 7, 1746. In Poland it frequently happened that while the Blessed Sacrament was exposed, there were at the same altar, in addition to the Mass of Exposition, other private Masses said. To the question whether in these Masses a commemoration of the same Most Holy Sacrament ought to be made, the Congregation answered: A commemoration of the Most Holy Sacrament may be made during the exposition. By not expressing itself about the existing custom of saying Mass at the altar of exposition it tacitly let it be understood that it may be tolerated, according to the popular axiom: qui tacet consentire videtur.

Nevertheless, even if an urgens necessitas and a consuetudo vere immemorabilis allow of exceptions from the general rule, they do not abrogate the latter but rather serve to confirm it. Exceptio firmat regulam. Particular cases, observes Gardellini, do not destroy the universal law and rule, nor can particular cases be equally adapted to everyone so that all alike would not be bound strictly to follow the universal law. For this rule must be observed so strictly and accurately that no one may depart from it. It is evident from what has been said that the celebration upon altars upon which the Blessed Sacrament is exposed must be regarded in general as an offense against ecclesiastical liturgical ordinances.




	Just as impermissible as it is in general to celebrate at an altar where the Blessed Sacrament is exposed it is also to administer holy Communion from the same, even then if, for some good reason, holy Mass has been said there. The poor Clares of Tarentum were by a foundation obliged to have on the three days of carnival the Blessed Sacrament exposed for adoration in their chapel. As they only had one altar, and in order not to be deprived of holy Mass on these days, they presented a petition to the Holy See that the celebratio Missae might be permitted upon the altar of exposition. The favor was granted, but with the expressed condition: provided that in the Mass the holy Eucharist is not distributed (November 12, 1831). If it is prohibited to distribute holy Communion during holy Mass from the altar of exposition, still less may it be distributed outside of holy Mass. The reason is obvious: the distribution of holy Communion from the altar of exposition would not merely disturb worshipers in their devotion, but the priest giving holy Communion would be guilty of irreverence by turning his back to the Blessed Sacrament. In order that the faithful during exposition may not be deprived of holy Communion, the holy Eucharist should be kept, in a ciborium or chalice, on a side altar and distributed from there. Innocent XI. ordains so in his decree of May 28, 1682: But if holy Communion must be administered at the same time at which the Most Holy Sacrament is exposed, let this be done at another altar, taking the Most Holy Sacrament from the ciborium; and when Communion has been completed, let it be replaced in the tabernacle, or let it be covered with a veil in such a way that it cannot be seen.



p. 301If in the church of exposition there is only one altar, must the distribution of holy Communion be omitted altogether, or may it in this case be done from the altar of exposition? The latter view is favored by a decree of the S. R. C. of September 26, 1868, as also by the fact that Masses are allowed at the altar of exposition in case of necessity or custom. In that case care should be taken that holy Communion be distributed as much as possible to the side of the altar to avoid turning the back towards the Blessed Sacrament. It is plain that, after giving holy Communion, the blessing with the ciborium must not be given from the altar of exposition, nor from a side altar.

p. 302Hence it is always a gross offense against liturgical ordinances when, no doubt more from lack of information than from indifference, coram exposito Ss. Sacramento, except in cases of necessity, holy Communion is administered from the altar of exposition, and if even the blessing is given with the ciborium.

Bernard Schmid, O.S.B.


Case LXIX: When in Holy Mass Are the Words “I Will Take the Chalice of Salvation” to Be Spoken?

p. 303Father A. informs his confrater B. that a careful study of the rubrics has convinced him that the words: Calicem salutaris accipiam must be spoken while the fragments are collected and wiped from the paten into the chalice. On the contrary, Father B. is of the opinion, also based on a study of the rubrics, that these words are to be spoken after the paten has been purified and while the chalice is taken with the right hand. Which of the two views is the right one?

The difference in opinion is caused by an actual difference between the rubrics in the Ritus servandus in the Missal, and those found in the Canon itself, and thus both priests may quote the rubrics. The rubric in the Canon to which Father A. may refer, reads: Then he uncovers the chalice, genuflects, gathers the fragments, if there are any, wipes the paten over the chalice, meanwhile saying: What shall I render ... I will take the chalice of salvation. ... And only then follows: He takes the chalice in his right hand and, signing himself with it, says: The Blood of the Lord. ... Contrary to this rubrica specialis the rubrica generalis in the Ritus servandus regulates ceremonies and words in the following manner: Then, having lowered his hands, he says secretly: What shall I render ... he has rendered to me, and meanwhile he uncovers the chalice, genuflects, rises, uncovers the paten, inspects the corporal, gathers with the paten any fragments that are upon it, and carefully wipes the paten over the chalice with the thumb and forefinger of his right hand and wipes those fingers themselves, lest any fragments remain upon them. After wiping the paten, with thumbs and forefingers joined, he takes the chalice with his right hand below the cup and the paten with his left, saying: I will take the chalice of salvation.

While, therefore, the words Calicem Salutaris, according to the special rubrics (infra missam) must be spoken during the extersion of the paten, the rubrica generalis directs quite plainly that these words should be spoken post extersionem patenae. It appeared, therefore, to some authorities that it was optional with the priest to speak these words either during or after the Extersio patenae. This is the opinion of de Herdt, who, in his Prax. S. Lit. (tit. I, n. 267), writes: “During the gathering of the particles and the extersion of the paten the priest may say the words: Calicem Salutaris, in accordance with the rubrics contained in the Ordo Missae, according to the general rubrics, however, these words are spoken after the purifying of the paten,” and in the following paragraph (n. 268) he says: “Taking the chalice in his hand the priest says the words Calicem Salutaris—unless he has already said them while gathering up the particles and purifying the paten.”

Other authorities believe, however, that these words should be said after the extersio patenae, when actually taking the chalice. Thus teaches Meratus (ad Gavantum. t. I., p. II., tit. X. N. 12). This is also the opinion of St. Alphonsus and of most rubricists following him, thus J. Fornici (Institution, Lit., p. I., c. 31), Jos. Schneider, S.J., in his Manuale Sacerdotum, and Hartmann in the Repertorium. Moreover, Benedict XIV. has defended this view in his book De Sacrificio Missae. If number and importance of these authorities are considered this opinion deserves preference. But it does so also for intrinsic reasons. The rubrics in ordine missae are brief and find explanation in the rubricis generalibus, which, in our case, direct explicitly the order of ceremonies and words, while the special rubrics do this more summarily. Furthermore, the principle that actions and words should agree must be considered. This agreement is present if the words Calicem Salutaris accipiam are said while the hand takes the chalice. Nevertheless, so the Monitore Ecclesiastico observes, we should not find fault with one who adheres to the special rubrics in ordine missae, because these are indeed the weightiest and most authentic guide for the offering up of holy Mass.

Ig. Rieder.


Case LXX: How May Mistakes Made in the Prayers of the Mass Be Remedied?

p. 306Father Perplexus, a priest suffering in a high degree of absent-mindedness, commits at holy Mass not infrequently small errors and various mistakes, which he then strives to remedy in various ways. We will quote a few of these errors together with his attempts at correction, and examine them critically.

(1) Now and again it happens that our Father Perplexus, in his haste, omits the Gloria, or Credo; if he, directly after the Dominus vobiscum, realizes the omission he then recites the Gloria, or Credo, without repeating the Dominus vobiscum.

(2) Occasionally he takes the wrong proper: if then, during the Mass, he becomes aware of his error, he is in doubt whether to continue the Mass begun, or pass over to the Mass of the day. His practise in this respect differs and is uncertain.

(3) Sometimes he forgets to take a prescribed Collecta and only remembers it at the Post-Communio: then he endeavors to make good his mistake by supplementing the first Oratio and the Secreta,

(4) If through forgetfulness he takes the Communicantes commune and recalls at its conclusion that a Communicantes proprium was prescribed, he does it all over by repeating the whole Communt-cantes in the proper form.

(5) Once when at the first consecration he absent-mindedly had said the words bibite ex eo, instead of manducate ex hoc, he corrected himself quickly and then proceeded; another time, however, the same error having happened, he did not consider such a correction sufficient, but begins once more with the words Qui pridie, quam pateretur, etc. (6) Sometimes the first prayer after the Agnus Dei, omitted in Requiem Masses, escapes his attention, if he then becomes aware of the omission after the second prayer, he inserts the first prayer here and then goes on with the third prayer.

p. 307Now let us examine what is to be thought of these attempts at correction made by Father Perplexus. First of all, let us recall the three principles which must guide us in judging these cases:

(1) Parts of holy Mass that belong to the essence of the Sacrifice must, in every case, be repeated if one becomes aware of a mistake before the Mass is finished. (2) Prayers not essential, but important, must, in case of a mistake, be repeated if noticed so soon that the words still have a proper meaning at that place, and provided it can be done without exciting undue comment. (3) Less important parts, or prayers, especially such that do not always occur in holy Mass, need not to be repeated, if they have been forgotten at their proper places (cf. Ligouri, Theol. Moral. I., VI., n. 403 sq.; Lehmkuhl, Theol. Moral. II., n, 241 sq.).

In the light of these principles it is not difficult to judge these various cases. Ad. 1, Father Perplexus should not have repeated the Gloria and Credo because these prayers are not very important and do not occur in every Mass: moreover, the repetition of these prayers could hardly take place without exciting comment. Lehmkuhl (/. c.. 242) says about this: Let the priest never resume the Gloria, Creed, and similar things, nor the epistle, gospel, etc., if he has taken one for another, unless perhaps he notices the error at the beginning of the wrong epistle, etc. Ad. 2, In this case Father Perplexus should at all times have acted on the principle which applies in this respect to the breviary, namely, error corrigatur, ubi deprehenditur, if it could be done without comment and without long search. Ad. 3, When one notices only at the Postcommunio that an Oratio or Secreta has been left out, it is not necessary to repeat them, because, as a rule, these prayers have no longer the proper meaning at that time. If one remembers at the Secreta that the first Oratio has not been recited, then it will not be out of place to make up for it; but it is not necessary in this case. Ad. 4, Father Perplexus need not repeat in this case, because there is no essential difference between the various Communicantes, and because that which is peculiar to this prayer does not belong to the more important parts of holy Mass (cf. Lehmkuhl, |. c. n. 241). The same rule would apply if in regard to the Preface such a mistake happened. Ad. 5, Since the words in which Father Perplexus erred do not belong to the strictly essential formula of Consecration, it suffices if he simply corrects himself as is done generally in speaking or reciting, and which is quite intelligible. This would even suffice in the strictly essential words of the Consecration. But here, where absolute security is necessary, it would be advisable ad cautelam to begin all over again; if one, for instance, had said calix, instead of corpus, he should recommence with the words Hoc est enim, etc. Ad. 6, The attempt at correction made by Father Perplexus in this case may be regarded as permissible, as this prayer is not out of order even in second place, and gives there a good meaning.

p. 308Similar faults, or errors, in the prayers of the Mass, of which various others may occur, should be judged by the rules given above, and remedied accordingly.

Dr. Joseph Niglutsch.


Case LXXI: How Should a Parish Priest Act Towards an Apostate Parishioner Who Is Seriously Ill?

p. 309A certain pastor learns that one of his parishioners (i. e., living within the limits of the parish), who, although baptized a Catholic, had fallen away from the faith and who has often, by word and deed, declared himself a free-thinker, has fallen seriously ill. Since the man has for many years not attended church, and kept aloof from all exercises of Catholic worship, the pastor is in doubt whether he is obliged to exercise the solicitation for the spiritual welfare of his flock even in this case.

There can be no reasonable doubt but that the pastor must offer spiritual aid to this sick man, and should employ all his zeal in order to save this soul. Even if the man has neglected the faith and has in every sense of the word become an apostate, still he has, on account of the ineffaceable character of Baptism, never ceased to be a member, though a dead one, of the Church, and, since he did never formally join another creed, also a member of the parish in which he lives. For this reason the pastor is obliged ex officio to offer him, even if not sent for, spiritual assistance, the same as to any other sick parishioner. He should not hesitate, therefore, to visit the sick man for this purpose. But since here is the object a work as important as difficult, namely, the conversion and rescue of a soul hardened in unbelief, he should seek, first of all, by fervent prayer the necessary assistance from above. If circumstances permit, he should turn his steps first to the tabernacle of the Lord, in order to commend himself and the sick man to Him who can give counsel and potent aid, and who knows how to turn the hearts of men. Having thus prayed ardently for assistance, and having also asked for the sick man the grace of conversion, he may with confidence in Divine succor endeavor to get into the presence of this parishoner. Very likely admission to the sick man will be denied him by members of the household. In this case he should not give up without pointing out to the relatives the heavy responsibility they are taking upon themselves, and draw their attention to the fact that if the sick man dies in refusal of the holy Sacraments he cannot be buried in consecrated ground. If his admonitions remain unheeded he should leave without bitterness, but manifesting regret. If, however, access to the patient.is secured, the pastor should greet him with the expression of kindly sympathy, and unless there is periculum in mora, casual inquiries about his condition may open the conversation. Only after he has put the patient at ease, he will lead the conversation to the actual aim of his visit and offer his priestly services. The manner in which this offer is received will generally indicate what hope may be entertained for success. But even if in consequence of a cold refusal there seems to be little hope, still the priest must not give up so quickly, but should strive, by a reference to the serious situation rather than by admonition, and by expression of solicitous affection, to lead the sick man to better thought. If, despite all this, the visit remains unsuccessful, let him take his leave without reproach or threat, but with renewed assurance of tender sympathy and with cordial wishes for physical and spiritual welfare. And since real love will hope against hope, let not the zealous pastor content himself with one attempt and visit, but after repeated recourse to the Saviour in the Blessed Sacrament, he may venture, if possible, a second and third visit. Should the sick man then in the most positive manner declare that in no case will he receive the Sacraments, perhaps even forbid further visits, then the pastor, conscious of having done his utmost, may discontinue his visits, but, before departing, should express his heartfelt sorrow that the patient in the most important and finally decisive moment of his life rejects Divine mercy, and impressively give words to the fear that the patient may soon have to face the justice of Him whose mercy he now scorns.

p. 311Let us suppose now that the sick man gives evidence; from the beginning or in response to subsequent efforts, that the pastor’s earnest solicitations will probably be rewarded with success. What is the pastor to do in order to conduct this most hopeful beginning to a happy end? Giving thanks to God, and with heartfelt prayers for continued assistance, he must, above all, by dwelling on the mercy of God, seek to inspire confidence and dispose the patient for the reception of the holy Sacraments. Since the person through openly declared apostasy has incurred excommunication specially reserved to the Pope, the priest, unless there is periculum in mora, should procure the necessary facultas absolvendi. If this cannot be done, on account of urgent danger of death, then he may without special faculty absolve the sick person directly from the excommunication, but he must insist that the person renounce his errors publicly, i. e., before at least two witnesses, and manifest his reconciliation with the Church. If circumstances (necessity and possibility) suggest it, he will instruct the patient briefly in the nature and effects of the Sacraments, as also the conditions required for receiving them, and administer them with perhaps even greater gentleness and indulgence than he would to other parishioners in danger of death. If the sick man recovers from his illness he need not confess the sin of apostasy, by which censure is incurred, either to the Pope or his delegate, as he has in articulo mortis already been directly absolved from the same. It is necessary for him, however, to apply per epistolam, personally or through the confessor, to the Holy See and give notice of the absolution received, in order thereby to demonstrate obedience towards the ecclesiastical laws and to receive whatever penance may be given him. If he omits to do this within a month’s time he will again incur the censure. The Congr. R. et. Univ. Inquisitionis has under date of June 25, 1886, decided in answer to inquiry: In truly more urgent cases in which absolution cannot be deferred without danger of grave scandal or infamy, concerning which the conscience of confessors is burdened, absolution may be given, with those things enjoined which must by law be enjoined, even from censures reserved in a special manner to the Supreme Pontiff, yet under penalty of falling again into the same censures unless, at least within a month, the absolved person has recourse by letter and through the confessor to the Holy See.

In order not only to protect the convalescent against relapse, but also to promote his spiritual life and to assist him in making reparation for any scandal given, the priest should devote to him, without becoming obtrusive, some of his time by visits, and may render further assistance by offering appropriate reading, and by remembering him especially at holy Mass, that God may confirm what He has wrought in him.

Should the sick man die without becoming reconciled with the Church, Christian burial must be refused him. If, on account of this, the pastor should encounter much difficulty, he should submit the case to the ordinary. Bernard Schmid, O.S.B.


Case LXXII: Jurisdiction to Hear Confessions of Nuns

p. 313


Applied correction from Woywod’s opening insert: Case LXXII.—The New Code lays down the same rules for confessions of Nuns with solemn vows and for Sisters with simple vows. Canon 876 states that it requires special jurisdiction from the bishop to validly and licitly hear the confessions of religious women, even the novices, in their own convent. When they confess in any church, public or semi-public oratory, they may be absolved by any priest having the faculties of the diocese. They do not need permission nor have they to report that they went to confession. Canon 522. The rules concerning the appointment of the ordinary and extraordinary confessors remain the same as heretofore.



Father Anselmus is the spiritual director and regular confessor in a convent, the members of which belong to a recent congregation of women, undertaking the care of the sick in their hospital as well as in homes of the immediate vicinity. The following case happens: Two sisters have been nursing a wealthy woman at her nearby home. The patient, partly recovered, is advised to take certain baths, and she asks and receives permission for the two nuns to accompany her on the journey. On the way, in the town B., her condition becomes worse, and the journey has to be interrupted. The two sisters, now nursing her again, report the fact to their spiritual director and request instructions for making their weekly Confession.

What answer should be given? The case is somewhat perplexing to Father Anselmus, for the town B. is the see of another diocese; in his own diocese the answer would be easy, furthermore, the sisters know the diocesan regulation according to which cloistered women when sojourning anywhere in the diocese may confess to the local pastor, or to a priest approved for hearing Confessions of nuns if such a one be at the place. Concerning another diocese the diocesan regulation says nothing, which is natural, since the bishop has no authority to make regulations in another diocese. Some hand-books advise that the priest should ask nuns who sojourn outside the cloister and come to Confession, whether by their rule they are allowed while abroad to confess to any priest, and if so their Confession may be heard without hesitation. It is here the question what the sisters would have to answer.

p. 314Father Anselmus reasons as follows: My sisters are not moniaUs, in the strict sense of the word, but members of a congregation. Strictly speaking, the ecclesiastical precepts regarding the reception of the Sacrament of Penance by nuns are not applicable to them, and they may consequently confess to any priest of jurisdiction in his particular diocese. Opposed to this view, however, is the fact that bishops appoint confessors also for these sisters, and bishops have in their diocese the disposition over jurisdiction of Confession. It will not do to disregard this fact. Finally, a happy thought came to Father Anselmus: Whoever has the ordinaria iurisdictio can exercise the same everywhere over those in his charge without restriction as to place, thus a pastor may hear the Confessions of his own parishioners anywhere. Being the confcssarius ordinarius, thus Father Anselmus reasons further, I can therefore hear the Confessions of my sisters wherever they may happen to be, consequently also in B. The trip to B. is short and convenient, moreover Father Anselmus has frequently other business there. The mansion occupied by this wealthy patient has a chapel, and Father Anselmus can there with all comfort hear Confessions. Notice to the pastor is thus made unnecessary. What is to be thought of this disposition?

The case suggests the following questions: 1. What is the law of the jurisdiction of Confession regarding members of recent congregations of women? 2. What priests may hear the Confessions of sisters sojourning in another diocese, or, generally, outside their convent? 3. Has the Confessarius ordinarius a regular jurisdiction? 4. May the holy Sacrament of Penance be administered in a private chapel?

Ad. 1. In these days diocesan bishops, as a rule, appoint for congregations of women special confessors, ordinary as well as extraordinary, in the same way as canonically provided for real nuns, It cannot be doubted that this usage is very beneficial; it also corresponds to the views of the Apostolic See, as repeatedly made known in decision of inquiries in this respect (See Muller, Theologia mor. 1887, I. III, p. 326). According to the present status of Canon Law it is certain, furthermore, that bishops have the right in their dioceses to restrict even a pastor’s regular jurisdiction of Confession in respect to congregations of women, which is self-evident where delegated jurisdiction is concerned. In dioceses, therefore, where such restriction obtains, by reason of the appointment of special confessors for these religious, the ordinary priest has no jurisdiction over them, he can therefore neither lawfully nor validly absolve them, just as in the case of real orders of women.

p. 315Ad. 2. About the answer to this question there can be no doubt. Religious women sojourning outside their convent can be absolved by every priest who has the faculty to hear Confessions validly and lawfully; the canonical restrictions of jurisdiction over cloistered women apply only at their convent; this is presumed in all related papal precepts, and a priest has no jurisdiction to hear Confessions of nuns at their convent unless so appointed. There is even a decision of the Holy See, of the year 1852, which directly confirms this view, and according to which nuns sojourning outside the convent may make their Confession to any priest approved to hear Confessions. (Responsum S.C. Ep. et Reg., August 26, 1852.) If this is the rule in respect to real nuns, it is all the more applicable to members of congregations. There can, of course, be meant only a priest authorized to hear Confessions in that particular diocese.

Of course these principles suffer limitations in dioceses where special regulations exist for religious women who receive the Sacrament of Penance away from their house, as in fact is the case in the diocese of Fra. Anselmus, for there only priests specially so designated have jurisdiction over these nuns, and any others not only are not allowed to absolve, but cannot do so validly.

p. 316It follows that the question which, according to many authorities, should be asked of nuns under such circumstances, respecting their rule regarding Confessions, has no practical value; at most the rule would only refer to the permissibility of the act on part of the nuns. That the latter know their rule thoroughly and keep it may be presumed. The jurisdiction to hear such Confessions depends upon other things which the priest has to know. As concerns our case, Father Anselmus might have easily removed the difficulty, had he looked into the matter more carefully.

Ad. 3. Father Anselmus, though he has the title of ordinary confessor, has by no means on that account ordinary jurisdiction. The word “ordinary,” in this connection, means, that he may exercise his office ordinarily, or regularly, while an extraordinary confessarius acts only at times, therefore not ordinarily. Father Anselmus is in reality only delegated, with jurisdiction for three years, by the bishop, who possesses the ordinary jurisdiction for Confession over the nuns of his diocese. Father Anselmus perhaps wrongly applied the usual definition of the iurisdictio ordinaria, as one possessed by a priest in virtue of his ecclesiastical office. His jurisdiction is only a delegated one, subject to very special canonical rules. (See Lehmkuhl, Theol. Mor. 1885, vol. II. De illa iurisdictione delegata, quae lege speciali regitur, punct. II. p. 288.) The conclusion arrived at by Father Anselmus was therefore quite incorrect, and hence it follows that he absolved without jurisdiction, and therefore invalidly. Not even can he avail of the principle stated above, sub. II., because he was not privileged to hear Confessions in the diocese of B.

Ad. 4. Father Anselmus arranged matters very conveniently for himself, but he violated the ecclesiastical precepts concerning the place for the reception of the Sacrament of Penance. According to them, Confessions can only be heard in a church or a public oratory, cases of necessity excepted. In private oratories the Sacrament of Penance can be administered only by special permission of the bishop. The chapel in which Anselmus heard Confessions was not really a chapel, because celebration of holy Mass was not, as appears from facts stated, allowed there, and, consequently, it cannot even be considered a proper place to hear Confessions, except in a case of necessity, which here did not prevail. In a church the confessional is the only place intended for the administration of the holy Sacrament of Penance, and particularly in the case of female penitents this is made a strict order by ecclesiastical legislation, and in the case of nuns it is, moreover, decreed: By a declaration of the Sacred Congregation it is prescribed that the confessionals of nuns be removed from the sacristy or other hidden places and placed in the outer parts of the church. In necessity, however, confessions may be heard in another place, provided that the confessor and the nun are kept from one another’s sight. (S. Liguori, Theol. mor. l. VI. n. 577, 4.) Dr. Johann Kubicek.


Case LXXIII: Absolution in Danger of Death

p. 318Father Blasius, a newly ordained priest, who, after his first Mass, spent some time in his native parish, and had as yet not received jurisdiction, was requested by the pastor, the only priest in the parish, to take the Viaticum to a certain Augustina who was dangerously ill and who had made her Confession the evening before. As Father Blasius entered the sick room, Augustina said: Father, I wish to confess once more. Father Blasius was perplexed. Augustina, who, the previous day, had been at the point of death, had rallied and it was probable that she would live a few days longer. The articulus mortis, in which in absence of a priest with jurisdiction any priest may absolve, is not present, and Father Blasius does not know what to do. To omit giving her holy Communion would be noticed and would cause comment, nor could he send for the pastor. Father Blasius resolved to act as follows: He consoled Augustina, and took great pains to dispose her for perfect contrition, and then having in his opinion succeeded, he administered the Viaticum to her. Now he asks whether he has done right.

We must say: No. Since Father Blasius did not hear Augustina’s Confession, he could not know whether she did not have grievous sins upon her conscience; again, the Confession made the day before might have been a sacrilegious one. If this were the case then perfect contrition would not suffice. By a rigid law of the Church (Cone. Trid. Sess. XIII., cap. 7 and can. 11) it is prescribed, that the state of grace, as an indispensable condition for the worthy reception of the holy Eucharist, must be gained not merely by perfect contrition, but by sacramental Confession and absolution, with the sole exception of a case of necessity where no confessor is available. This case of necessity did not prevail here, because even if the pastor could not be had, Father Blasius could in periculo mortis absolve. Father Blasius perhaps refers to Gury, who, in his Compendium II., n. 498, in a note says: To the question: What if, in a place where, as is fitting, the custom exists of hearing the confessions of the sick before carrying the Most Holy Sacrament, a sick person who has confessed previously and is now about to be refreshed by Holy Communion asks to confess again—for example because the preceding confessions were invalid—and that confession, since it will be rather long, cannot be heard without injury to the sick person’s reputation? Alasia answers: If the priest who carries the Sacrament is himself approved for confessions, after hearing some graver sin let him absolve the sick person, whom we suppose disposed, give him the Holy Eucharist, and, after returning the Most Holy Sacrament to the church, come back to hear the complete confession.—Likewise, although not approved, a priest may absolve the sick person when the case is urgent because of danger of death.—But if the case is not urgent and that priest lacks approval, while another approved priest is available, let the latter be summoned to hear the confession; otherwise let the unapproved priest himself briefly help the sick person to elicit an act of perfect contrition and give him Holy Communion. According to this Father Blasius would appear to have proceeded correctly. But apart from the fact that we venture to doubt the correctness of the above opinion, we dispute the similarity of the case. In the cited case reference to a Confession quae sine infamia aegroti audiri nequit, while in our case we are unable to discover any danger of defamation if Father Blasius had absolved her. Father Blasius, hence, should not have been satisfied with the contritio of Augustina. Moreover, it is uncertain whether Augustina’s contrition was really a perfect one, and must not the salvation of the dying be cared for in the best possible way? It occurs to us also that Father Blasius appears to make a vast difference between articulus and periculum mortis. He is wrong in doing this (compare S. Lig. Lib. 6. n. 561; Gury II., n. 551; Ballerini-Palmieri V., n. 590, and others). If in periculum mortis one had to await the actual articulus mortis in order, for instance, to be able to absolve a patient from a reserved case, many would die without absolution. The Church bestows, in danger of death, such far-reaching authority ne quis pereat. This must be well remembered. For this reason the periculum mortis and the articulus mortis are considered of equal weight. Even if there was a possibility that Augustina might yet live for a few days, still this could not be expected with certainty. Very often it happens in the case of very sick persons that an apparent improvement immediately precedes death.

p. 320What should Father Blasius have done? First of all he should have asked Augustina privately why she desired to confess again, since she had done so only the day before. To such question several answers are possible. We will take three of them into consideration: (1) She might have referred to the fact that every worthy reception of the holy Sacrament of Penance increases sanctifying grace and enhances eternal glory, and, therefore, wished to confess once more. In this case Father Blasius would have had good reason not to hear the Confession, because the Church gives him jurisdiction only in case of necessity, and a case of necessity was not present here. (2) Augustina might have stated, “I forgot a sin yesterday and it makes me uneasy.” In this case, too, Father Blasius could have refused to hear the Confession, because the Confession was not necessary for the worthy reception of the holy Viaticum. He should have informed the patient that she need not fear that the Confession was unworthy ex conscientia erronea. Who in Confession forgets a grievous sin inculpabiliter, and is otherwise disposed and receives absolution, is justified not by contrition alone but by sacramental absolution. He is absolved from the forgotten sin, though only indirectly. To confess the same, especially before receiving holy Communion, in order to be directly absolved therefrom, is de consilio, but not de praecepto. Augustina might have confessed it after receiving holy Viaticum, when the pastor could be sent for.

p. 321


	Augustina may say: “The reason why I want to confess again I can only reveal in Confession itself.” In this case Father Blasius should have heard the Confession. It might transpire in the Confession that Augustina had been ashamed to confess her sins to the pastor, that, for this reason, she had concealed grievous sins and made a sacrilegious Confession, or it might be that her Confession had not been made at all because as the pastor, as complex, had no jurisdiction over her praesente in loco alio sacerdote, and perhaps the whole proceeding had been designed as an expedient. In both cases Father Blasius could and should certainly have absolved the well-disposed Augustina, even though the pastor had been in immediate proximity, so that he easily might have been called. Finally, it might be the case that Augustina had committed a grievous sin since her Confession the day before. This case is the most difficult to solve. There is no doubt that Father Blasius could have absolved Augustina if the pastor was some distance away, an hour’s travel, perhaps; but whether he could absolve her if the pastor was near enough to be called is the question. We should have advised Father Blasius to give absolution, for, in the first place, there was really great danger of defamation for Augustina if the pastor had to be called to absolve her. People might suspect a very grievous matter if so much agitation was observed. The approved priest was in this case physically, but not morally, present. This is equivalent to his not being present at all.



p. 322Consequently, the simplex sacerdos could here absolve in periculo mortis. And, secondly, we claim the view that a casual priest could absolve a dying person, therefore in periculo mortis, also praesente alio sacerdote approbato qui v. gr. vel commode acciri possit vel etiam in eadem domo habitet, is not without probability. St. Alphonsus, it is true, regards (Lib. VI. n. 562) the opinion that such absolution is not permissible the communissima, and one should not deviate from the same without rationabilis causa, but the opposite opinion is also held and defended by many and prominent authorities. St. Alphonsus himself (l. c.) enumerates expresse sixteen such authors, and their number is therewith not at all exhausted. We will quote here the answer of the renowned theologian, Cardinal Lugo, to Aloysius Turrianus, who had declared the latter opinion to be improbabilis. He answers as follows: Hence it is evident that Luis Turrianus went too far in censuring this opinion by calling it improbable. ... Certainly it cannot be denied that an opinion maintained by so many and such weighty Doctors is probable, especially since it is founded upon the words of the Council of Trent, which cannot readily be explained by its opponents. Viva regards the former opinion not as communissima, but only as communior, and even St. Alphonsus uses a very moderate expression by saying (l. c.): Puto non recedendum a prima sententia. Father Blasius, according to our view, might have acted on the second opinion, since the same is probable and because there was a rationabilis causa to depart from the more exacting opinion. This rationabilis causa we find in the fact that public notice was to be avoided, and also in the fact that Augustina otherwise would have been obliged to confess the same sins once more, although she was disposed to receive absolution and entitled to it. The Congregation of the Sacred Office issued the following decision on July 29, 1891: Those are not to be disturbed who hold that absolution at the point of death by a priest who is not approved is valid, even when an approved priest could easily have been called or been present; nor are those to be disturbed who hold that absolution at the same point of death from reserved sins, whether simply or with a censure, granted by a priest who does not have jurisdiction over reserved cases, is valid, even if a priest having the aforesaid jurisdiction could easily have been called or been present. Prof. Joseph Weiss.


Case LXXIV: Preserving the Seal of Confession by the Confessor Against Himself

p. 324It is the strict and sacred duty of the confessor to observe inviolable silence in regard to everything heard in Confession, as far as it in any way relates to sin, and to avoid everything that directly or indirectly might lead to a revelation of what has been confessed, or to any embarrassment for his penitent. Towards the latter the confessor must not in any way let his conduct outside the confessional be guided by what he has heard him confess in the tribunal of Penance. Is the confessor obliged, in regard to knowledge gained in Confession (the sins of a penitent) to preserve secrecy even toward himself? This theoretically not unimportant, and practically essential, question may be illustrated by an example, and then argued by the facts.

A confessor hears of grievous and scandalous sins in the Confession of a penitent unknown to him. A curiosity to know who this penitent may be causes the confessor to take steps to ascertain the identity of this person. Has the confessor, by this effort, committed a sin, and of what kind? It is presumed here that a violation of the sigillum sacramentale, in the ordinary sense, has not taken place. We answer:

I. It is almost certain that the confessor trespassed against charity. Indeed, there may be cases (if in very grave sins a penitent has special interest not to be recognized) in which such conduct of a confessor must be considered a grievous sin against charity.

II. The decision whether the confessor has also sinned against justice, in the sense of detractio, and against the Sacrament, by way of a fractio sigilli sacramentalis depends upon whether the penitent by making Confession resigns his right to a good reputation, as far as the confessor is concerned, or not. The following points seem to speak for the first supposition.

p. 325


	The Sacrament of Penance is carried out in the manner of a tribunal. In no tribunal has the accused—be the proceeding public or not, be the verdict made public or not—the right to remain unknown to the judge.






	No fear, however well founded, of losing the good opinion of the priest by confessing sins can excuse from the obligation of confessing or from the integrity of the Confession.






	In order to ascertain whether, in a certain instance, a law or commandment holds good, it is to be considered whether this law or commandment applies under all ordinary circumstances. If this be not the case, then in general the non-existence of a law or a commandment may be concluded. Ordinarily, however, the confessor does know his penitent (except in large cities), and the contrary is usually the exception.






	Formerly there was the obligation, at least at stated times, to confess to one’s parish priest (pastor), and the meaning of still existing reservations is, indeed, that such penitents have to present themselves in person before the bishop (Pope) to receive absolution. That under such conditions an incognito is not easy to maintain is evident. It seems to follow that the Church does not make provision that the penitent remain unknown to the confessor.






	If we would recognize it as an actual right of the penitent that the confessor in the above case, and in similar cases, must avoid all inquiry as to the name of the same, then this right would have to be accorded to all penitents. This would be in contradiction to the view and practise of learned and conscientious priests, who do not hesitate, upon occasion, to inquire for the names of penitents.



p. 326IIT. To these arguments it may be objected:




	The comparison is not justified. In a court an exterior act is performed, the justice of which must be publicly perceptible, an act that entails public consequences in which the knowledge of the personality of the accused is almost inevitably necessary; in the Sacrament of Penance there is judgment made only in regard to the inner life; there are no consequences regarding the standing of the penitent in society; his name plays no part; and for this reason the Sacrament of itself does not violate such a right of the penitent, nor bestow it upon the confessor.






	If the commandment of Confession and of its integrity is so strict that before it the protection of the good name of the penitent with regard to the confessor must yield, it does not follow that regard on part of the confessor for the reputation of the penitent may be left out of consideration if the administration of the Sacrament does not compel it.






	This principle may probably govern when there is question of gaining a right, of establishing a new obligation; not, however, when the application of an already existing right is concerned, of an already existing obligation. Of course the penitent through Confession gains no new right to his good name, but he retains his old right so long as it is not abrogated by the collision of right and duty.






	This proves only that the Church, in respect to the Sacrament of Penance, may make laws without giving heed to the guarding of the penitent’s good repute with the confessor. Compare the above objection to 2. Furthermore, the rights given the faithful in these times in regard to the choice of the spiritual director, and the present usage in regard to reserved cases, shows what tender regard the Church manifests for the honor of penitents.






	The reason of the absolute necessity of complete and unconditional secrecy regarding that what is heard in Confession, and in any way relates to sin, is not merely the guarding of the penitent’s honor, but also regard for the manifold consequences that would arise from any kind of permission to reveal such matter. Such consequences are not anticipated in our case (if the secret is faithfully observed), and there exists here only the consideration for the penitent’s honor. And this is the standard for an obligation of the confessor in this connection. By venial sins the confessor’s regard for a penitent is hardly lessened, and even in the case of grievous sins it is not always seriously injured. It is, indeed, held by many theologians that by communicating a grievous sin of a neighbor to a trustworthy person where no danger of further disclosure is to be feared, no serious injury to the good reputation takes place, and therefore no grievous sin. Furthermore, the confessor is aware not merely of the sin, but also of contrition and absolution, and in his eyes even a great sinner has, perhaps, gained more than lost by the Confession. However, in judging this matter, the ordinary view of what is dishonorable or not, and the penitent’s own view thereon, is more to be considered than the merciful viewpoint of the priest. Stress must finally be laid upon the fact that while the penitent frequently voluntarily renounces all claims to the good opinion of the confessor, in the case of venial sins especially, but also in the case of grievous sins, it must be remembered that this is not always the case, that often penitents, so as not to lose the personal esteem of their confessor, will make great sacrifices in order to find a priest to whom they are unknown. From these arguments it seems proper to draw these conclusions:



(a) It cannot be proven that the penitent by making Confessione€0 ipso renounces his claim upon the esteem of the confessor. That he frequently does not intend this is well known. (b) Ascertaining the name of a penitent means, under circumstances, the loss of the confessor’s esteem.

p. 328(c) The confessor, who, induced by the contents of the sacramental Confession, takes steps to procure for himself the knowledge of the penitent’s name, misuses, if none of the mentioned, justifying, excuses exist, the Sacrament for the defamation of the penitent in his (the confessor’s) eyes. There is then present the detractio, with the special malitia of the fractio sigilli.

The application of these conclusions to question 2 of our case is self-evident.

The matter assumes another aspect if the confessor seeks information respecting the person of the penitent, not on account of the matter confessed, but for other reasons, even if he remembers that in the Confession grievous and scandalous sins were mentioned. From the standpoint of justice this cannot be designated as unlawful. For, in the first place, the act of going to Confession is an exterior act that may be observed, and which obliges therefore not to secrecy; furthermore, the penitent, while not losing the right respecting his honor through his Confession, does not gain a new right, so that the confessor is not prevented from doing something which he concluded to do uninfluenced by anything he has heard in Confession.

This case—special attention should be paid to this—is only apparently identical with the first mentioned, but differs from it in the motive. In the one case (second case) the inquiry is, who is he who performed the exterior action of the reception of the Sacrament. In the other (first case), however, the inquiry is, who made this particular Confession—who is the one who declared himself guilty of these scandalous sins—and this latter is manifestly trespassing the sacred precincts of the Sacrament. Of course, in practise the bounds between the lawful and unlawful are not always easy to draw; but that is not an objection against the accuracy of our argument. It may be rightly expected that a priest, worthy of the name of confessor, will willingly impose a sacrifice upon himself for the honor of his penitent, excepting naturally cases where just the priest’s reserve might be interpreted to the prejudice of the penitent and thus might lead to an indirect and exterior fractio sigilli.

p. 329Ambrose Runggaldier, O.F.M.


Case LXXV: A Possessor in Good Faith and the Duty of Restitution

p. 330Caius received a watch as a present from Titus, and now discovers with certainty that Titus was not the rightful owner. He asks his confessor for instructions regarding a possible obligation of restitution devolving upon him. Caius is lawful owner of the object, of the watch, if he has had possession of the same bonae fidei for the term provided by law. In many places the law provides a period of six years for this purpose, in the case of movable objects. Apart from such legal title Caius is the owner of the watch, moreover, if he obtained the same at a public auction, or by purchase in any way whatsoever. If Caius has not possessed the watch for the legal term, nor acquired it in any of the lawful ways just mentioned, he is not the lawful owner and must, as honest possessor (possessor bonae fidet), make restitution to the rightful owner. If the owner is known, and as Caius has received the watch as a present, he must immediately restore it to the owner; this is evident. But if he has acquired the watch by purchase he may, if there is no other means of recovering the purchase price, return the watch to the former unrightful possessor, and reclaim the purchase money; in other words, he should rescind the deal. Even though Lacroix (1. m. p. 2, n. 100-103) states the opinion, that the object must be restored to the rightful owner, if known, even if there be danger of not recovering compensation, because it is unjust to make once more doubtful the return to the owner, or because one, in order to save one’s own garment, may not throw that of another into the fire, yet such renowned authorities as St. Alphonsus and Cardinal Lugo support the opinion that the obligation of restoration is not certain, indeed that the permissibility to rescind the deal, by returning the object to the thief against restoration of the purchase price, is more probable. (L. ITI. 569.) In proof thereof St. Alphonsus reasons: I am not per se obliged to maintain the property of another to my own prejudice, and hence I may allow that the thief gets possession of the object in question, so that I may not suffer injury to my property, just as when finding money in the public street, and having picked it up for the owner, I may put it down again (even at the danger that some thief may get it), if I expected injury from taking it in keeping. Furthermore, I have the right to rescind a contract invalid in radice, even though through the rescinding per accidens praeter intentionem a third party should suffer. It is one thing to take away another’s property, another thing not to preserve it. It is one thing to inflict harm upon another, another thing to permit another’s harm.

p. 331If the owner cannot be ascertained, then the position of Caius is the same as that of a finder of lost articles. If there is any hope of ascertaining the owner, inquiries for him must be made, the finder in the meantime taking care of the article; but if not, the finder may keep it and do with it as he pleases. E ita fert usus universalis. (Marc I, 999.)

George Freund, C.SS.R.


Case LXXVI: A Traveling Salesman’s Expenses

p. 332Titus travels for a large business house. He lives very sparingly on his business trips in order not to make large expenses for his firm. This is known to his wife, who often upbraids him for it. In order to make things comfortable for her husband, at least during the days he spends with his family, she takes, every time he returns from a trip, secretly about a dollar from the money he brings back. This amount is then by Titus included in the expenses, in the belief that he has spent it on the trip. The wife has been doing this for some twenty years, and has in this manner appropriated altogether some three hundred dollars of the firm’s money. She now makes known to the confessor that she has heretofore taken this money bona fide, but that she has doubts now whether she is really allowed to do this in future, and what is to be done about the past? What decision must the confessor give?

Since the woman had always acted in the belief that it was quite proper for her to take a small sum from her husband’s pocket for the purpose indicated, she has not been guilty of sin. She showed her good faith also in submitting the matter to her confessor at once when she became possessor dubiae fidei.

In regard to an obligation of restitution we think we should discriminate. The contract that Titus made with his firm may provide that Titus can place to the firm’s account only money really expended on his trips. If this be the case Titus has claim only to his actual outlay; if he charges more, there would be a violation of justice, involving obligation of restitution. It is a matter of indifference whether Titus would have been justified in spending more for his sustenance, if, according to his agreement, he can charge only what he actually spends. If he charges more, he appropriates unrightful property. Had he expended more upon the trips the firm would have had to bear the higher expense, and Titus could have charged it to the firm with good conscience. But as he has not expended it, he is not allowed to add anything to the amount of the actual expenses and charge it to the firm. Since Titus has no right to such an added amount, his wife has neither the right to employ such money for the good of her husband. If she does it she is guilty of theft, and obliged, objectively, to restore the unjustly acquired property.

The agreement of the traveling man with the firm, however, may be so worded that Titus may charge to the firm’s account whatever he requires for his support on the trip without wanting of anything. If, in the case of such an agreement, Titus was unusually economical on his trips, if he scarcely allowed himself the most necessary, there would be no violation of justice if he saved, by an extraordinary economy to which he was not obliged, an amount to be used in his household, and charge it to the firm. He was, according to the agreement, entitled to larger expenses, and for this reason may keep for himself that which he legitimately might have spent but did not. Since in this case no wrong would be done to the firm, there would be no obligation of restitution for Titus. If the husband is, therefore, allowed to keep for himself whatever he might properly have expended and charge it to the firm, neither does the wife violate justice, if she takes part of that amount, or all of it, from her husband’s pocket and uses it for his welfare, although she becomes therewith the cause of a charge to the firm. In this case the wife would, for this reason, not be obliged to make restitution. She is to be admonished, however, to discontinue her practise, or to tell her husband about it and be guided by his instruction.

p. 334Is, however, the agreement worded as supposed in the first place, and if there is present the obligation of restitution, it must be ascertained whether the wife is not, after all, released from this obligation. Frequently it will be impossible for a wife to make restitution, especially when it is a matter, as in our case, of a not inconsiderable sum. To make the husband aware of the facts would not only be a hardship, but probably lead to strife in the family, and would probably not bring about the intended result—restitution by the husband. Apart from these difficulties, which of themselves release the wife, we think that in this case there would apply what moralists call remissio a creditore. This remissio may be explicita or praesumpta. Only the latter comes under consideration here. Of it Reuter writes: Theol. Mor. p. 3, n. 351: One who retains a thing, prudently believing that the owner is not unwilling, does not sin. ... But if it is doubted whether the owner would remit it, remission must be sought. St. Antoninus (p. 20. t. I. cap. 15) does not oblige to restitution one who believes that the owner would permit it, if there is a just [reason] for believing. This is by St. Alphonsus (lib. 3, n. 700) regarded as: Sententia satis communis, and we may apply it to the present case. We may then conclude that if the proprietor of the business did not explicitly present to his traveling man the sum taken by the latter’s wife, still Titus, or his wife, may presume this remissio. Though, according to the wording of the agreement, the firm’s rights have been violated, and therewith the obligation of restitution established, still it cannot be supposed that the proprietor of the business would demand that his traveling man should suffer privation and scarcely allow himself the most necessary. Hence Titus may presume rationabiliter that his employer would make him a present of the money thus saved by excessive economy, if he asked for it. We may suppose such attitude in a man of business who is just to his employees. Titus’ economical ways seem to indicate that this employer is a fairminded and just man, otherwise his traveling man would not have guarded his interests by extraordinary economy. Titus did not do this because afraid to make expenses and thus incur the displeasure of his firm, this the wife expressly stated. Zeal and loyalty to his employer were the sole reasons. We may suppose, therefore, that, had Titus asked his employer for it, he would have had the payment of the three hundred dollars remitted. Titus’s wife, who has invariably employed the money for her husband’s good, may expect the same indulgence. Titus’s wife, therefore, is not obliged to make restitution, no matter how the agreement was worded, because if she really has appropriated unrightful property, she may foresee prudenter that the employer would present her with the amount in question. Dr. Ph. Huppert.


Case LXXVII: Concerning Absolution from Censures

p. 336


Applied correction from Woywod’s opening insert: Case LXXVII.—The number of papal censures now in force must be learned from the New Code, since the Bull "Apostolicae Sedis" and all other papal documents dealing with censures are revoked. Generally speaking the censures of the Bull "Apostolicae Sedis" have been retained. Concerning the absolution from these cases the Code makes hardly any change from the recent laws on that point. The bishop is given faculty to absolve in occult cases from censures simpliciter reserved to the Holy See but he needs special faculties to absolve from those specialissimo and speciali modo reserved. Canon 2237.

The faculty is likewise renewed for all priests to absolve from any papal reserved case in more urgent cases, namely when it is hard for the penitent to wait for absolution until the faculty can be obtained. The obligation, however, remains after the absolution to have recourse to the authorities or to one delegated and this recourse must be made within a month, otherwise the penitent falls again into the censure. If in some extraordinary case the priest should judge that recourse to the authorities is morally speaking impossible, with the exception of the case of solicitation, the confessor may give absolution and impose a special penance which must be done in the time prescribed by him under pain of falling again into the same censure. Canon 2254.

In danger of death the priest can absolve from all censures but in those specialissimo modo reserved to the Holy See, and in the censures inflicted by a personal precept of either Pope or bishop the sick person is bound to have recourse to the respective authorities after recovery from the sickness. This recourse is demanded under pain of falling again into the censure. Canon 2232.



That in regard to the absolutio a censuris many doubts exist is proven by the many inquiries, especially in recent times, that are addressed in this matter to the Congregatio S. Officii: We will therefore quote here a very important decision. It is well known that almost all censures latae sententiae, now in effect, are contained in the Constitutio Apostolicae Sedis issued by Pius IX. October 12, 1869. By reason of this bull there are distinguished for absolution four classes of censures: (1) Those speciali modo reserved to the Pope; (2) those simpliciter reserved to the Pope; (3) those reserved to bishops; (4) those not reserved to anyone, and from which any approved priest may absolve. The Council of Trent, Sessio XXIV. cap. 6. de Ref., granted to bishops the power: in any secret cases, even those reserved to the Apostolic See, to absolve any offenders subject to them within their own diocese, either by themselves or through a vicar specially appointed for this purpose, in the forum of conscience, without charge, after a salutary penance has been imposed. Bishops therefore had the power to absolve from all, even from papal censures, if they were secret; therefore came into consideration merely pro foro interno. This power has, however, been restricted by the bull Apostolicae Sedis. The bull orders: Nevertheless, We will that the faculty of absolving granted to bishops by the Council of Trent, Session XXIV, chapter 6, On Reform, shall remain in force for all censures reserved to the Apostolic See by this Our constitution, excepting only those which We have declared reserved in a special manner to that same Apostolic See. Since then can bishops consequently de jure only absolve from censures simpliciter reserved to the Pope, if they are secret, but not from those reserved speciali modo. There can be no doubt in this matter. What, however, about these latter censures, Superveniente impedimento adeundi Papam? Until the issue of the bull Apost. Sedis the universally accepted principle was: Casus papalis superveniente impedimento adeundi Papam fit episcopalis, and if a person under censure was prevented from presenting himself personally to the Pope, not only by danger of death, but also on account of sickness, decrepitude or poverty, any priest could absolve him. The bull Apost. Sed. put this principle in doubt. For this reason the following dubia were laid before the Congregatio S. Officii: (1) Whether one might safely hold the opinion that the absolution from reserved cases, including those reserved to the Pope speciali modo, would devolve on a bishop or approved priest, if the penitent found it impossible personaliter adeundi S. Sedem? (2) The first question answered in the negative, if it would be necessary to have recourse to the Grand Penitentiary in Rome, at least in writing, to receive the facultas absolvendi, except for absolution in danger of death?

p. 337In reply to this came July 30, 1886, the following decision, confirmed by the Holy Father Leo XIII:

To I. In view of the practice of the Sacred Penitentiary, especially since the publication of the Apostolic Constitution of Pius IX of holy memory which begins Apostolicae Sedis: No.

To II. Yes; but in truly more urgent cases in which absolution cannot be deferred without danger of grave scandal or infamy, concerning which the consciences of confessors are burdened, absolution may be given, with those things enjoined which must by law be enjoined, even from censures reserved in a special manner to the Supreme Pontiff, yet under penalty of falling again into the same censures unless, at least within a month, the absolved person has recourse by letter and through the confessor to the Holy See.

From this decision it follows that the above-mentioned view, Casus papalis superveniente impedimento adeundi Papam fit episcopalis, is no longer tenable. At least for speciali modo reserved censures application must be made to the Holy See, pro foro externo as well as pro foro interno.

p. 338As concerns simpliciter reserved censures it follows from what has been said, and from this decision, that distinction must be made between public and secret cases. In secret cases bishops can de jure absolve, as before. In public cases, however, if, therefore, absolution is necessary in foro externo, recourse must be had to the Holy See. In casibus vere urgentioribus, i. e., cases in which absolution on account of the danger of death, or for other pressing reasons, cannot be deferred, a confessor may absolve directly from all censures, but must impose upon his penitent the obligation, within thirty days in the instance of those dangerously ill, in case of recovery, of course, to present himself at Rome, or to apply there in writing through the confessor. If the penitent fails to comply with this condition, then, after the expiration of a month, the same censure is again incurred.

Further doubts having arisen amongst theologians of recent times, the following Dubia were laid before the same Congregation: I. Whether the response to I is valid also for the case when the penitent is perpetually prevented from traveling personally to Rome? The answer confirmed by the Holy Father on June 18, 1891, reads: Yes. II. Whether in the response to II the clause ‘yet under penalty of falling again,’ etc., refers only to absolution from censures and cases reserved in a special manner to the Supreme Pontiff, or also to absolution from censures and cases simply reserved to the Pope? To this the answer was: No to the first part; yes to the second part. Some interpreters made exceptions to the obligation to apply subsequently to the Pope, and for this reason the following additional Dubium was presented to the Sacred Congregation: Whether modern authors since the Constitution Apostolicae Sedis—contrary to the common law, chapter Eos, qui, 22, On Sentences of Excommunication, in the Sixth Book, book V, title II, and contrary to the Roman Ritual, On Penance—rightly teach that upon one who at the point of death has been absolved by any confessor from any censures reserved in whatever manner, the obligation to present himself to the Superior upon recovering health must be imposed only if the matter concerns absolution from censures reserved in a special manner to the Pope; or whether recourse of this kind to the Superior is also necessary in absolution from censures simply reserved to the Supreme Pontiff. The answer was: Yes to the first part, no to the second part. According to this decision it is true, therefore, that an exception is made from above rule if one in danger of death has been absolved from a censure simpliciter reserved to the Pope. In case of recovery he need not present himself to the authority. Prof. Joseph Weiss.
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Pilferings of provisions: a case of restitution, II, 192
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Case I: On Deprivation of the Title of Ordination and the Support of Erring Priests

p. 1The Vicar-General of Gran, by order of the Most Eminent Archbishop of that archdiocese, made the following exposition to the S. Congregation of the Council:

"The priests in the dioceses of Hungary are ordained to the title of their respective dioceses, owing to the fact that the titles enumerated in Canon Law cannot be employed in Hungary. The Most Eminent Archbishop of Gran applied for approbation for this title, but it was not granted, and instead he obtained faculty for dispensing for five years from the legitimate canonical titles so as to enable him to ordain the priests of the Archdiocese of Gran for the title of this archdiocese. The title of the diocese, according to the interpretation prevailing in Hungary, confers on the priests ordained with it the right to a pension or to support from the diocese in case of incapacity for the exercise of pastoral offices. For this object the dioceses of Hungary possess special foundations and institutes. The incardination of priests of another diocese gives the same right as the diocesan title to support from the diocese.

"Now this diocesan title gives rise to a question of great importance with regard to the discipline of the clergy, viz., as to whether priests who have been excommunicated and convicted of atrocious crimes by due process of law can, through the penalty of deposition from the diocesan title, as now used by dispensation in the Archdiocese of Gran, be deprived as absolutely as those who have been deprived, as a punishment, of the canonical title of a benefice. For it is to be feared that unhappy priests of this kind, after living a merely civil life and often in distant countries, might, when broken down in health and reduced to misery, allege the diocesan title to claim support from the archdiocese, if they cannot be entirely deprived of the diocesan title. And this would assuredly be no small incentive to bad priests to plunge into a dissolute life."

The ordinary, therefore, concludes by begging the S. Congregation "to be kind enough to solve this question, and enlighten me with regard to the application of the penalty of deprivation of the title."

Synopsis of the Question.—Total deposition (for there is also partial deposition), also known as simple and absolute, which is under discussion here, perpetually deprives the cleric, upon whom it is inflicted as a punishment, of his order (though not, of course, of the character) and of all ecclesiastical offices and benefices (Schmalz, V, tit. XXXVII, no. 135; Reiff. V, eod. t., no. 33; Bened. XIV, de Syn., 1. IX, c. VI, no. 3). From this general deprivation of offices and benefices is not excluded the benefice which a deposed cleric has acquired by the title of his ordination. For the law makes no such exception and "where law does not distinguish neither must we distinguish" (/. 9 in fin. de juris et fact, ignor.; c. 6, and pen. de majorit.). This is all the more evident from the fact that deprivation of such a benefice can be inflicted for crimes less grave than those for which total deposition is inflicted. On this point, see Monacelli, tit. XIII, form. 3, no. 22: "Clerics ordained to the title of a benefice, if they commit crime, or do not observe the law of residence, or otherwise act wrongly, may servatis servandis, be deprived of their benefices, notwithstanding that they have been ordained to the title of these benefices, or that this title has been used instead of that of patrimony, as has frequently been declared by the S. Congregation of the Council, and especially in Firmana of May 18, 1665 (lib. 24 decret., page 496); Romana of March 18, 1684 (lib. 34 decret., page 70), and Vercell. (of Dec. 15, 1690). And with Monacelli agree Lucidi, de Visit., c. III, Sec. 12 and Wernz, Jus Decret., tom. II, p. 136.

Now as the title of the diocese, which is used in Hungary by indult of the Holy See, takes the place of the title of benefice which, according to Trent sess. 21, Ch. 2, de reform., is a true and principal title of ordination, and as said title is purely ecclesiastical, I have no doubt but that the title of diocese is, like the title of benefice, lost by the punishment of deposition.

But it is an established principle of law that deposition does not deprive of the privileges fori et canonis, and that the deposed cleric remains in the clerical state. "Hence," as Layman says, lib. I, trac. V, p. III, c. V, no. 2, "the Church is bound to support a deposed cleric and one suspended from his benefice [Layman is speaking here of a cleric suspended ad modum poenae vindicativae and not ad modum censurae] lest to the shame of the clergy he be compelled to beg." The same teaching is given by Abb., c. pastoralis, Sec. verum, no. 16, de appellat., Avila, p. 4, dub. I, conclus. 3, and Suarez, who also explains how it is that, as concerns the right to support, the position of a deposed cleric is better than that of a cleric suspended per censurem from his benefice: "The doctors," he says, "make this distinction, between the cleric absolutely deposed or suspended from his benefice on account of crime, and the one who is under censure on account of contumacy, that the former must in case of indigence be supported from the fruits of the benefice (erg. ex c. Studeant, distinct. 50) lest he be compelled to beg, since it is not in his power to hold a benefice or the right to ecclesiastical revenues; while in the case of one thus punished on account of present contumacy the Church is not bound to support him out of its property, even if he be in indigence and compelled to beg, for he deserves all this by reason of his contumacy, and the disgrace resulting from it falls on his own person rather than on the clergy; and all this is permitted for the greater good of the Church, viz., the correction of contumacy" (Suarez, de cens., disp. 13, sect. 2, n. 14).

p. 4Hence, in the present case the deposed cleric on the one hand is deprived of the title of diocese with which he was promoted to orders, but on the other hand the diocese is bound to support him, if he is in indigence, lest he inflict disgrace on his state by being compelled to beg; just as a cleric ordained to the title of a benefice who, by incurring the penalty of deposition, loses his benefice, but who, for the reason already given, must be supplied with the necessities of life from the revenues of the benefice or otherwise from the property of the Church.

It might be objected that it is useless to deprive a deposed cleric of the title of diocese, with its right to support, if the diocese is afterward obliged to support him by reason of the clerical state which he still retains. For thus the same thing is both taken away and given to him.

But this is not correct. For the maintenance due to a cleric from the title of ordination (in the present case from the title of diocese) is more considerable, both by reason of the specific obligation and of the dignity and quantity, than the support given to a cleric, deposed for crime and reduced to misery, as a kind of alms, on the ground that he has not yet been expelled from the clergy.

But what if a cleric, unchastened by his deposition, continues in the slough of offense? Is he to be perpetually supported from the property of the Church?

p. 5The canons in this case decree that a deposed cleric "if he has been incorrigible is to be excommunicated; then, his contumacy increasing, he is to be anathematized, and if after this he is still in contempt and reaches the extreme stage of evil, as the Church can do nothing more with him, he is to be punished by the secular arm" (C. 10 De Judiciis); in other words, if the deposition has proved of no avail, the process of actual degradation can be resorted to, which, among other effects, imports that the cleric is deprived of the privilege fori et canonis, ejected from the clerical state, and deprived of all ecclesiastical provision (Schmalz., V, XXXVI, n. 139; Reiff. eod. lib. et tit., n. 32; S. Alphon. VII, c. III, n. 324, and other Doctors passim), including certainly support in case of destitution.

But as it is not always expedient, especially in our times, to degrade a deposed cleric, in these cases there is nothing to hinder a bishop from depriving such a cleric of all ecclesiastical subsidy by the passing of a second sentence, even in contumacy, as is taught by Layman, and Abbate in the passages cited, and by Suarez in disp. 27, n. 5; the same thing is evident from the rules of law: "The greater always contains the less," and "there is no doubt but that the part is contained in the whole" (De reg. jur. in 6 reg. 35.8o).

For since a bishop can deprive a cleric cumulatively of a number of things by degradation, why cannot he deprive him of a part of them only when there is a sufficient cause?

Besides, if the deposed cleric is also excommunicated (as seems to be the case with the priests concerned in the present question) he loses ipso facto all ecclesiastical aids by reason of the censure, as long as he perseveres in his contumacy, according to the opinion of Suarez, with others (see S. Alph., lib. III, n. 670), based on the argument from c. Pastoralis, and verum, de Appellat., which says: “Ecclesiastical revenues are justly withdrawn from him to whom the communion of the Church is denied,” or such a one may justly be deprived of them by judicial sentence, according to the more common opinion (Schmalz., V, 39, 158; D’Annibale, I, and 365, n. 33).

p. 6After this, that the proposed question may be rightly solved, it is asked: Whether priests, who have been excommunicated and found guilty of atrocious crimes by due process of law, can, by the penalty of deposition from the title of diocese, as this is at present used by apostolic dispensation in the Archdiocese of Gran, be as absolutely deprived as those who are deprived by the penalty of deposition from the canonical title of benefice?

The Most Eminent Fathers of the Congregation of the Council, in the general meeting held on June 11, 1910, decided to answer the proposed question: In the affirmative, saving, however, the dispositions of the law with regard to support for those who are really indigent.

Our Most Holy Father Pope Pius X. in an audience granted on the 12th of the same month of June to the undersigned secretary, was pleased to approve and confirm the sentence of the Most Eminent Fathers.

C. Card. Gennari, Prefect. Basilius Pompili, Secretary.


Case II: Fasting Before Holy Communion

p. 7Is it lawful for a person to receive holy Communion when there exists a well-founded doubt as to whether the person has broken the fast required for holy Communion?

Answer.—Theologians are not agreed as to whether it is lawful or not. Rigorists maintain that under no circumstances is it lawful to receive holy Communion, unless one is sure that the fast has not been broken since midnight preceding the holy Communion. This is according to their general principle: In dubio, quod tutius est, tenendum. This principle, of course, is denied by all those who adopt probabilism as a system of morals or a norm of moral conduct. But the probabilists themselves do not agree as to whether it is lawful to receive holy Communion when one is in doubt as to whether the fast has been broken. For the sake of clearness, it is necessary to premise that the doubt concerning the fast may arise either from the fact that one has partaken of food or drink, but is in doubt as to whether it was before or after midnight, or one may be sure that one was fasting at midnight, but doubts whether he broke the fast after midnight. The principle on which the probabilists solve the case is: Melior est conditio possi dentis. But they do not agree in the application of the principle. Some maintain that when doubt exists about the fast required for holy Communion, then the law forbidding holy Communion to the non-fasting is in possession and makes the Communion under the circumstances unlawful. Others, on the contrary, maintain that when one is in doubt as to whether one is fasting or not, such an one is in possession as against the law, because the law is doubtful, that is to say, it is doubtful whether the law applies to this particular case, making the Communion illicit. Owing to this different application of the principle melior est conditio possedentis, we have three different opinions of the theologians belonging to the probabilistic school about this matter.

p. 8The first opinion holds that in either case it is lawful to receive holy Communion. That is to say, whether you are sure of the fact that you partook of food or drink, and doubt only concerning the time, namely, whether it was before or after midnight that you partook of the same, or whether you are sure that you were fasting at midnight and are in doubt whether you ate anything after that time or not, in either case you may tuta conscientia approach the holy table. Sporer, among others, holds this opinion, de sacrif. Missae, VI., 474, and justifies it in this manner: "The right that I have to receive holy Communion cannot be rendered uncertain by an uncertain or doubtful fact; but the fact that I broke my fast is doubtful. To prove the major, it is only necessary to recall that in law facts are not presumed, but must be proven. The precept to receive holy Communion fasting is a prohibition. The prohibition must be established by fact, that is, unless you can prove beyond reasonable doubt that you have broken your fast after midnight, there exists no prohibition against your receiving holy Communion. St. Alphonsus thinks well of this manner of reasoning (de conscien. 38).

The second opinion holds that it is unlawful to receive holy Communion, unless one is sure that one is fasting. No one must receive holy Communion, unless he knows himself to be worthy. Now if one does not know for certain whether he is fasting or not, he does not know whether he is worthy or not. Therefore let him prove himself worthy or else abstain. "But let a man prove himself, and so let him eat of that bread" (I. Cor. xi, 28).

p. 9This opinion maintains that we have no absolute right to receive holy Communion, but only a conditional right, conditional, namely, on our worthiness, and until we satisfy the condition and prove our worthiness, we have no right to holy Communion. As no one has the right to receive Holy Orders unless he can prove the justice of his claims to them, by proving his age and legitimate birth, so no one has a right to receive holy Communion, unless he can prove, among other things, that he is fasting. And as no injury is done to him who is refused Holy Orders, because he cannot prove his age or legitimate birth, so no injury is done to one who is refused holy Communion because he cannot prove, beyond doubt, that he is fasting. Thus the Salmanticenses, Sanchez, Bonacina, etc.

The third opinion makes a distinction between the two cases of doubt and holds that in case you are sure that you were fasting at midnight, and only doubt whether afterwards you broke your fast, you may receive holy Communion; whereas if you are sure you ate or drank something around midnight, but are not sure whether it was before or after midnight, in that case it is not lawful to receive holy Communion. De Lugo makes this distinction, de Euch. disp. 15, sect. 5. In the first case, says Lugo, it is lawful to receive holy Communion, whenever you are sure that you were fasting at midnight, and only doubt whether afterwards you may have broken your fast, because every one has a right to receive holy Communion, unless he knows that he is prohibited. In this case the man is certain that he was fasting at midnight, therefore that at midnight he was worthy to receive, and it cannot be required of him now, v. g., in the morning, to prove that he is still worthy, because at midnight he was in possession of the right to receive holy Communion and it is unjust to dispossess him of that right in the morning, because he can no longer prove an undisputed title. Once lawfully and certainly in possession of a right or privilege, One remains in possession of the same until one’s title to the right or privilege can be proven invalid beyond reasonable doubt. If such an one were refused holy Communion, it would be nothing else than ousting him from his rights or possessions on account of an unproven fact. This would be against all law, because in law facts are not presumed, but must be proven. In the second case, however, namely, where a person is sure that he ate or drank something around midnight, but is not able to determine whether it was before or after midnight, in this case, Lugo holds that it is not permitted to receive holy Communion, because since he knows that he ate something he is not in possession of the right to receive, as the man is in the other case, but rather is under the necessity of proving himself worthy to receive, which he is not able to do, as long as he is in doubt whether it was before or after midnight that he broke his fast. He must prove himself worthy, like one who wishes to receive Holy Orders, or, to be promoted to an ecclesiastical benefice. If he cannot prove himself worthy, you do him no injury by refusing to promote him.

p. 10In conclusion, it must be said that at present theologians discard all distinctions and maintain that in any case of doubt about the fast one may receive holy Communion.

St. Alphonsus says: “The law prohibiting Communion does not seem certain, and, as doubtful, it does not bind.” de consc. 38. Again: “But whether, in a negative doubt as to whether midnight has passed or not, someone may receive Communion? The affirmative opinion is very probable, indeed perhaps more probable, because, since this precept is negative—not to approach the Eucharist after eating—you are not bound to abstain from it so long as you are not certain, and all the more if you have no probable reason for thinking that you ate; for then you still remain in possession of your liberty.” De Euch, lib. VI, tr. 5.

p. 11Ita Gasparri, de sanct. Euch. cap. IV, 447; Bucceroni, de Euch, tr. IV, 587; Noldin, de Euch. 150; Tanquerey, de Euch. 143.


Case III: Power of the State to Make Diriment Impediments

p. 12A man named John, married a woman named Dora. Both were unbaptized at the time of their marriage. Besides, they were first cousins, and their marriage was against the law of the State where it took place. The laws of that State declare the marriages of first cousins null and void. In the course of time John and Dora separated and John took up with a Catholic woman whom he promised to marry as soon as he procured a divorce from Dora. The divorce has since been granted and the Catholic woman now desires to be married to John by a Catholic priest. Would it be lawful for a priest to marry them?

Answer.—The first question which this case raises, is: Were John and Dora validly married before God, although the State declared their marriage null and void, ab initio, because they were first cousins? In other words, have the civil authorities power to make diriment impediments which will nullify, in foro conscientiae, marriages of the unbaptized? This is the first question that must be decided, before there can be any question of John marrying anybody, until Dora dies.

The Catholic Church teaches that the State has no jurisdiction over the marriage of the baptized, quoad vinculum conjugale. The marriage contract of the baptized is a Sacrament, and as such has been committed by Christ to the care of His Church. Only the Church can legislate validly concerning the marriage bond of baptized persons.

p. 13The State may make laws affecting the civil effects of marriage in the case of baptized persons. The State can create civil disabilities to be incurred by baptized persons for the non-observance of certain legal formalities in contracting marriage. But the State has no power whatsoever over the marriage bond, conjugale vinculum, of baptized persons. Only the Church can make laws that affect the marriage bond, or vinculum, of the baptized. This has always been the teaching of the Catholic Church.

But now the question arises, by what laws are the marriages of the unbaptized to be governed? For it is just as important that the marriages of the unbaptized should be governed by law, as it is that the marriages of the baptized should be so governed. Now the Church has no jurisdiction over the unbaptized. "For what have I to do with judging those who are outside?" says St. Paul (I. Cor. v, 12). Of course the marriages of unbaptized, as well as the marriages of the baptized, are subject to the divine and the natural laws. But if the divine and the natural laws are not adequate for the regulating and controlling of marriage among baptized persons, how can they suffice for regulating and controlling the marriages of the unbaptized. The Church, herself, acknowledges the insufficiency of the divine and natural law in the matter of marriage between baptized persons, by creating many diriment impediments over and above those arising from the divine and natural law. And in so doing the Church acts wisely and for the best interests of human society. It is of the highest importance to society, for instance, that certain marriages should be declared not only unlawful, but also null and void from their inception. Such are, for instance, marriages without any legal or public formalities, marriages between very near blood relations, marriages between children, marriages procured through grave threats and fear. Such marriages, as a rule, are very harmful to society and are rightly prohibited under pain of being null and void. The impediments placed in the way of such marriages are not found either in the divine or natural law. They are the creation of the Church, for the protection of society. And it must be admitted that the Church in making them consulted the gravest interests of human society, because they are absolutely necessary for its welfare.

But now, we ask, is it not equally necessary that the marriages of the unbaptized should be controlled in the same manner for the same good ends? Is it not equally harmful to society for near blood relations to intermarry, whether they be baptized or unbaptized? Is it not equally harmful to society for children to marry or for public formalities to be omitted, whether the parties be baptized or unbaptized? And more especially in our own time, when the number of the unbaptized is increasing every day. But what authority can control the marriages of the unbaptized? Certainly not the Catholic Church. She has always disclaimed any jurisdiction over the unbaptized. If, therefore, the civil State has no jurisdiction, quoad vinculum conjugate, over the marriages of the unbaptized, there is no authority on earth that has jurisdiction over them. But to admit this would be equivalent to admitting that almighty God had not made sufficient provision for the good and adequate government of society. As this cannot be admitted, we are forced to the conclusion that the civil authorities have received from almighty God ample jurisdiction to regulate and control the marriages of the unbaptized, quoad vinculum, just as the Catholic Church has received adequate jurisdiction in the case of the baptized. The exercise of this power by the State must not be in contravention of the divine or natural law, nor against the dictates of reason.

p. 15This is one of the reasons why a great many modern theologians and canonists concede to the State the power to make diriment impediments nullifying, in foro conscientiae, the marriages of the unbaptized; the necessity on the one hand, of controlling and regulating the marriages of the unbaptized for the protection of society, by more ample legislation than is contained in the divine and natural law, and the absence, on the other hand, of any authority competent to make such legislation, unless it be conceded that the civil State be such competent authority.

Among the theologians who take this view of the matter are St. Thomas, Lessius, Schmalzgruber, Gasparri, D'Annibale, Cavagnis, Ballerini, Konings, Lehmkuhl and a host of others. Thus, for instance, Cardinal Gasparri considers this opinion not only very probable, but even certain: "We hold this opinion to be more probable, indeed certain, especially by the authority of the sacred Roman congregations" (de Matr. I, 282).

The constant and uniform practice of the Congregation of the Council, as well as of the Propaganda Fide, in deciding marriage cases among the peoples of the Far East, has always proceeded on the assumption that the State possesses legitimate authority to make diriment impediments in the case of marriage of its unbaptized citizens. In 1854 the following dubium was proposed to the Congregation of the Council by the Vicar Apostolic of Yun-nan in China: It often happens in these parts, says the Vicar, that a younger brother marries the widow of his older brother, deceased, and afterwards becomes a Catholic. It is very difficult to separate them, both on account of the children born to them and the danger of turning them away from the faith. Yet such marriages seem to be invalid, because they are forbidden under severe penalties by the civil law, even under pain of death. Now, after their baptism, will it not suffice, for the revalidation of such marriages, that the parties to them renew their consent?

To this the Congregation of the Council answered, September 20, 1854, as follows:

“After a prior dispensation from disparity of worship and from the first degree of affinity by means of the faculties which the missionaries enjoy, the consent must be renewed.”

This answer supposes that the civil impediment, forbidding such marriages, did, in fact, render the marriage, from its inception, null and void.

The Propaganda, in 1631, sent instructions to the missionaries in the Far East concerning polygamist converts. Any polygamist who, with all his wives, shall be converted and baptized, must put away all his wives except the first one, who alone is the true wife, if in that marriage no impediment of natural law or of positive law established by their ruler intervened.”

It may be said, therefore, that it is practically certain, as Cardinal Gasparri maintains, that the State does enjoy the power to make diriment impediments, nullifying in conscience the marriage of the unbaptized, provided such impediments are not against the divine or natural laws and are reasonable for the promotion of the public welfare.

The second question raised by this case is: Did the Catholic woman incur the impedimentum criminis by agreeing to cohabit with John, under a promise of marriage, when she knew that John had a wife living? She did not. In the first place, it is practically certain that John did not have a wife living, since his marriage to Dora was rendered invalid by the civil law. But suppose that John’s marriage to Dora is doubtful. Even in that case it is doubtful whether one incurs the impedimentum criminis if one is ignorant of its existence. This impediment differs from all other ecclesiastical impediments in that ignorance probably excuses from it, while ignorance does not save one from incurring the others. It is very probable that the Church intends this particular impediment in the nature of a punishment, poenae vindicativae extraordinariae. Ignorance, however, always saves one from incurring extraordinary penalties. This is the view of a great many theologians and canonists.

p. 17A dispensation, however, super impedimento criminis adulterii, might be procured, ad cautelam; and, of course, a dispensation from the diriment impediment disparitatis cultus.


Case IV: Restitution to a Foundling Asylum

p. 18A rich man named Cyrus, in order to protect his good name, has his illegitimate child conveyed secretly to a foundling asylum conducted by the city. He has no idea of reimbursing the asylum for the expense it incurs by caring for his child. Of course he has plenty of means to do so, if he wished, nor need he run any risk of having his shame discovered. However, he has no intention of doing so. Now he goes to confession, and in the course of his confession this fact becomes apparent to the confessor. The confessor, knowing Cyrus' ability to reimburse the foundling asylum, and that in doing so he would run no risk of being discovered, obliges him to make good the asylum's expenses for the care and education of his child. This Cyrus refuses to do, whereupon the confessor refuses him absolution. Was the confessor right?

Answer.—Strictly speaking, the confessor was not right. He imposed an obligation on Cyrus when it is seriously disputed by the gravest theologians whether any such obligation really exists. Every confessor knows, or ought to know, that it is not lawful to impose an obligation, de cujus certitudine non constat. We are perfectly aware that some of the greatest theologians would hold Cyrus to restitution. Foundling asylums, they maintain, are founded for the benefit and protection of the foundlings, and not for the advantage or profit of the foundlings' parents. If the parents are able to pay, they are bound in conscience to pay. This is the opinion of de Lugo, Billuart, Carriere, and many others. But there are many other theologians who hold the contrary opinion and maintain that Cyrus, in this case, is not bound to make any restitution. And the opinion of these latter appears to St. Alfonsus to be the more probable of the two. They even hold that, though the foundling asylum should be poorly endowed or in straitened circumstances, nevertheless restitution cannot be strictly enjoined in a case like the one here submitted. The reason is because these institutions have been founded not only for the relief of the poor, but also for the protection of the rich, in circumstances where their good name might else be put in jeopardy, or where they might be induced to commit abortion, or to destroy their illegitimate offspring. These institutions have been founded and are maintained principally to discourage abortion and child murder, by rendering these quite unnecessary for the protection of the good name of the parents of illegitimate children. As the rich and influential are more exposed to the danger of defamation and loss of reputation by reason of illegitimate offspring, and therefore more exposed to the temptation of destroying their illegitimate children, in order to save their good name and their position in the community, therefore are foundling asylums instituted and maintained for the relief and protection of the rich even more than for the poor.

p. 19St. Alfonsus says: "Hospitals of this kind are established not only to assist the poor, but also the rich when their reputation is in danger, in which situation they are accustomed either to procure abortion or to kill their offspring, lest they be disgraced; and hospitals intend to meet this evil. Indeed, I say that these were erected for illegitimate children rather than for the poor, to free them from the danger of eternal and temporal death, which they would easily undergo through fear of disgrace if adulterers had to support them from their own resources" (Lib. 4, n. 656).

Moreover, since the municipality, in the case before us, supports the foundling asylum, its benefits must be free to all the citizens alike, whether rich or poor, without discrimination, since the asylum is supported from the public taxes. And the same may be said of all private asylums that receive city aid, since such aid is rendered from the public treasury. Even in the case of strictly private asylums, which receive no State aid, but are maintained by voluntary private subscriptions, the first and primary purpose of such institutions is to save the children from temporal as well as eternal death, by protecting the good name of their parents, and therefore their benefits are meant for the rich as well as for the poor. We do not mean that other private hospitals and institutions are intended for the rich in the same way that they are for the poor. Their purpose being different, the rich are bound to restitution towards them if they make use of them free gratis. But with foundling asylums the case is different, owing to the purposes of their institution.

p. 20Some theologians, however, as Noldin, S. J. Marres, etc., maintain that if the rich make use of private foundling asylums, or if the city cares for foundlings in private houses or in institutions intended for the poor, they ought to make restitution to such institutions.

"But where exposed infants are supported by the care of the civil community, whether in private homes or in a hospital, from taxes or from goods destined for the poor, wealthy parents are bound to reimburse the expenses" (Noldin II, 289, b.).

In the case of Cyrus, therefore, since it was only probable, and by no means certain, that he was bound to restitution for the support of his illegitimate offspring, the confessor exceeded the bounds of justice in refusing him absolution because he refused to make restitution. The confessor has no right to impose obligations on penitents when it is not sure that such obligations really exist. The confessor might have exhorted Cyrus to reimburse the asylum, or he might have imposed it as a penance, but he was not justified in imposing restitution as a strict obligation. All the more, since such a course on the part of the confessor is directly adapted to turn Cyrus away from the Sacraments.


Case V: Scandal by Immodesty in Dress

p. 22Claudia, a woman of considerable physical charm, admits in her confession that she is not over-modest in her dress. She is not, of course, positively indecent, or grossly immodest, but at the same time she admits that she would hardly pose for a model of Christian modesty in the matter of dress. She maintains that her intentions are pure, even though vain, and that if others think evil on her account, they do so because they are evil-minded, and that it is no concern of hers. She does not propose to dress like a nun, just because some people happen to be disposed to think evil. The evil that they think must be ascribed to their own impure minds, and not to her way of dressing. Though all the while she admits that her manner of dress is not as modest as it might be, nor in keeping with the general tone of dress adopted by the women of her own condition in life. The confessor knows that she has been the occasion of grave sins of thought and desire to certain young men of the parish. But he fears to insist too much, lest Claudia give up going to the Sacraments altogether. In this difficulty he desires to know:

First: How far is Claudia to be held responsible for the scandal that her way of dressing seems to occasion?

Second: What advice ought the confessor give Claudia?

Answer.—In its original sense the word scandal means a trap, or a snare, laid for an enemy. In the Greek version of the Sacred Scriptures, the word is used in a metaphorical sense, to signify a stumbling-block, an offense, scandal, etc., because one who is the occasion of the sins of others, is like a man who puts a stumblingblock in their way and becomes "a stone of stumbling, or a rock of offense" (Is. viii, 14). In this latter sense the word scandal is used by the theologians and canonists. The definition of scandal, generally accepted in theology, is the one given by St. Thomas, II. ii, q. 43, Art. 1: "Opus minus rectum, praebens proximo occasionem spiritualis ruinae." Any conversation or any conduct which is, or at least appears to those present to be sinful, and which is calculated, therefore, to lead others into sin, is scandalous.

p. 23The speech, or the actions, or conduct which give scandal, must either be sinful in fact, or else have the appearance of being sinful. If there be no sin in our speech or our conduct, and no appearance of sin, then such speech or conduct can not possibly be the occasion of another's sin. If our speech and our conduct are lawful and innocent, and have no appearance of evil, and still another takes occasion from them to commit sin, his sin can in no wise be imputed to us, but wholly to his own evil disposition, moral weakness and malice. To be guilty of scandal, one's speech or conduct must be in reality sinful, or at least have the appearance, as far as others are concerned, of being sinful. Thus, if I eat meat on Friday without a sufficient reason, I commit sin; and if another is led by my example to do likewise, my action becomes the occasion of my neighbor's sin, and therefore scandalous. But if I have a sufficient reason, or even a dispensation, to eat meat on Friday, but my neighbor is not aware of it, and takes occasion by my example to transgress the law of abstinence himself; although my eating meat on Friday is not a sin, since I have a sufficient reason or enjoy a dispensation to do so, nevertheless my conduct may seem to my neighbor to be sinful, since he is ignorant of my reasons justifying my action, and I become guilty of scandal, since by my conduct, which appears to my neighbor to be more or less sinful and reprehensible, I lead my neighbor into sin.

There is a popular use of the word scandal, which must not be confounded with its technical meaning. In ordinary parlance, the verb, to scandalize, is often used in the sense to shock, or astonish, or to cause wonder or amazement. Thus we say that such conduct is scandalous, meaning thereby that it is shocking or that it out rages our moral sense. But, strictly speaking, no conversation and no conduct is scandalous, even though it be very shocking, unless it be calculated to lead those who hear it or see it into sin. The action that scandalizes need not necessarily be sinful; it may be indifferent, or it may even be good; but if good or indifferent, it must, at least, owing to the circumstances, be connected with the spiritual damage done to our neighbor, and therefore such action, on account of this relationship, is called by St. Thomas and the theologians minus recta. Indeed, as a rule, no shock accompanies scandal. The person scandalized, instead of being shocked or astonished by, or amazed at, the conduct that scandalizes him, is pleased by it, as justifying his own sin. It palliates his own transgression, in his own view of it, and lessens his guilt, if it does not wholly excuse it.

p. 24The speech or the conduct that gives scandal is not the cause of another's sin, but only the occasion of it, the accidental or incidental cause that provokes it, but not its efficient cause or its sufficient reason. The real cause of the sin that follows on scandal is the freewill of the person taking scandal. Such a person, seeing the evil, or seemingly evil, conduct of another, is provoked or incited by it to make up his mind to commit sin. The sin that follows must be ascribed entirely to his own free will as to its efficient cause. The speech or conduct that incited him to sin was not the cause, but only the provocation, or incitement, or occasion, of the sin.

One may give scandal without another person taking scandal. It is not of the essence of scandal that it should actually lead another into sin. All that is required in order that any speech or conduct be scandalous, is that, of their nature, they should be calculated to incite another to sin. If, under ordinary circumstances, the person guilty of evil speech or evil conduct must naturally apprehend that another person will be incited or provoked by them to commit sin, then such speech or conduct is scandalous, even though the person hearing or seeing the same is not, as a matter of fact, incited by them to commit sin. On the contrary, if I know that those who are listening to my conversation or who see my evil actions will not be incited by them to commit sin, because they are too firmly founded in Christian virtue to be influenced by my bad example, then I do not give scandal.

p. 25If, while I perform an action that is sinful, or at least seems to others to be sinful, I intend to incite or provoke another to commit sin, I am guilty of direct scandal. Generally speaking, the one who gives direct scandal does so for his own advantage or pleasure. He derives or hopes to derive some benefit from the sin into which he leads his neighbor. Therefore he directly intends the sin of his neighbor, hoping to derive from it some advantage. He sins himself, in order to incite his neighbor to sin, hoping to profit by his neighbor's sin. If, on the contrary, I do not intend or desire to incite my neighbor to sin, but at the same time I foresee that, if I commit such or such a sin in the presence of my neighbor, my neighbor will be incited by my conduct to commit sin himself, and nevertheless I commit the sin, then in that case I give indirect scandal. One who gives indirect scandal does not wish, or desire, or intend to lead his neighbor into sin, but nevertheless he foresees and apprehends that his neighbor will be provoked to commit some particular sin, if he himself speaks or acts sinfully in the presence of his neighbor, and yet he proceeds to speak or act in a sinful manner, or in what at least appears to his neighbor to be a sinful manner.

One may commit a mortal sin or only a venial sin in giving scandal. It all depends on the gravity of the sin that one foresees one's neighbor will commit. The action that I perform may be only venially sinful, and yet I may by it commit a mortal sin of scandal, because I either intend to incite my neighbor to commit a mortal sin, or at least I foresee that he will be incited by my conduct to commit a mortal sin. On the other hand, I may sin mortally myself and still only give venial or slight scandal, where I foresee that my action, although mortally sinful, will lead another only into venial sin. Consequently the gravity of the scandal one gives does not depend on the gravity of the sin one commits, but on the gravity of the sin that one foresees one's neighbor will be incited to commit. Thus a priest may give grave scandal by some act that is only venially sinful, whereas a layman, by the same act, would only give slight scandal or no scandal at all.

p. 26Whoever gives direct scandal, that is, whoever intends, by his own action, to lead or incite another to sin, is guilty of sin not only against the love we owe our neighbor, but also against the particular virtue or commandment against which he incites his neighbor to sin. Thus if I, by my sinful conduct, hope to provoke my neighbor to steal, I am guilty of a sin not only against charity, but also against justice. In case I do not intend the sin of my neighbor, but only foresee it and permit it, I am guilty of indirect scandal, which is a sin only against charity. For every virtue lays an obligation onus, not only that we ourselves do not violate it, but also that we do not desire that it shall be violated by others.

Bearing these few preliminary remarks in mind, it will easy to form a just judgment of Claudia's conduct.




	In the first place Claudia is guilty of indirect scandal. It is not Claudia's purpose, by her manner of dress, to lead others into sin. If such were her purpose she would be guilty of scandalum directum. But as her purpose is only the indulgence of her own vanity and self-complacency, she becomes guilty of indirect scandal, inasmuch as her conduct is not altogether right, and is calculated to induce or incite others to sin. Indirect scandal, as has been said above, is a sin against charity, but not against the particular virtue against which our neighbor is led to sin. In the present instance, therefore, Claudia sins, at least materially, against charity, but not against purity; that is, her conduct, in as far as it is scandalous, is only against charity.



p. 27But what kind of a sin does Claudia commit, mortal or venial? We are inclined to think that she commits a venial sin. Immodesty in dress, at least off the stage or outside of masked balls, will hardly ever amount to more than a venial sin. The custom of the country must be considered. Physical charm is more alluring than dress, and yet no one is obliged to destroy their beauty because others take scandal at it. Of course a pious woman would not be guilty even of a slight immodesty in her dress, if she thought it might lead others into even venial sin. But Claudia evidently is not pious, nor much concerned about her neighbor's spiritual welfare. If some persons unknown to her take grave scandal by her conduct, such scandal is rather scandalum sumptum et non datum. On the contrary, if it is not a question of some indetermined persons taking scandal, but of a particular and known person, then the obligation to avoid giving scandal becomes more urgent.




	Claudia ought to be advised and exhorted to be more modest and careful in her dress, but she could scarcely be obliged, under pain of mortal sin, to change her style of dress, since it is rather her personal beauty than her dress that is the cause of the scandal. Especially since there is danger that Claudia might give up the frequentation of the Sacraments, it would be prudent not to urge a reformation in dress too vehemently.




Case VI: Law of Abstinence for United States Soldiers

p. 28Dubium. United States soldiers are dispensed from the law of abstinence, except on six days of the year, (1) Does this apply to officers who live in their own houses and do not have to depend on the common mess, though living on the military reservation?

(2) Does this dispensation apply to enlisted men, who live on territory adjacent to the reservation, or even on the reservation, but, receiving a commutation of rations, can and do supply their own tables as any civilian?

(3) Do soldiers of the U. S. Army still have to observe abstinence on Holy Thursday, one of the six days appointed for their observance?

A full discussion and answer would enlighten a number who seem unable to find a proper solution to some of these doubts.

Answer.—Soldiers and sailors in the service of the United States were dispensed by Pope Pius IX. from the law of abstinence from flesh meat on all days of the year, except Ash Wednesday, Maundy Thursday, Good Friday, Holy Saturday, the vigil of the Assumption B. V. M., and the vigil of Christmas. With the exception of these six days, the soldiers and sailors of the U. S. Army and Navy may eat meat on all days of the year. Archbishop Kenrick, tract 4, part 2, n. 37, of his Moral Theology, says: "Pius IX granted, at the request of the Bishop of Buffalo, that American soldiers and sailors should be exempted universally from the law of abstinence, with six days excepted, namely, Ash Wednesday, the last three days of Holy Week, and the vigils of the Assumption of the Blessed Virgin Mary and of the Nativity of the Lord. This is to be understood of those who are actually serving in camps, ships, and garrisons, but not of those absent on leave. Families sharing a common table with them enjoy that privilege, but not those who live far away."

p. 29The second plenary council of Baltimore (1866) records this indult of Pius IX. in the words of Archbishop Kenrick.

I. Now it is asked: Does this papal indult include or exclude the officers of the U. S. Army and Navy? No mention is made of officers in the indult. The soldiers and sailors have a common mess, provided by their government. They have no choice of rations, but must eat whatever is provided by the commissary. With the officers it is different. They are not obliged to partake of the common mess, but provide their own food according to their pleasure.

The question, therefore, naturally arises: Are the officers dispensed from the common law of abstinence by the indult of Pius IX.? There seems to be no reason why they should be included along with the men, in the papal exemption. Their condition does not differ from the condition of other professional men in the various walks of life. There would seem, therefore, to exist no more reason for exempting them from the common law of abstinence than for exempting other professional men from the same law.

In the first place, it must be noted that no authoritative interpretation of the above indult has been issued by the Holy See. We are thrown back, therefore, for an interpretation of it, on the general rules of Canon Law for determining the meaning and scope of indults, as well as on the opinion of theologians, and on custom. In other words, we can give only an interpretatio doctrinalis et usualis, gathering the meaning of the indult from the unauthoritative explanations of the theologians and from the common usage, or the manner of using or enjoying the indult, followed by those who enjoy it. Now, one of the rules for the interpretation of papal indults is:

p. 30Favores sunt ampliandi. As generous an interpretation as possible, consistent with the words and the scope of the indult, may be given to it when its character is favorable; that is, when it grants exemptions from the common law of the Church. There can be no doubt but that the officers of the Army and Navy of the United States are soldiers and sailors. The doubt is, whether it was the intention of the Holy See to exclude them from the enjoyment of favors granted to the rank and file. In dubio, favores sunt ampliandi. According to the rules of interpretation, the exemption from abstinence may be extended to the officers. "Ubi lex non distinguit, nec nos distinguere debemus." The indult makes no distinction between officers and men; therefore neither are we obliged to make any distinction.

This indult to our soldiers and sailors is the same, practically, as those granted to the soldiers and sailors of the different European countries. It is nothing more than an extension to our soldiers and sailors of a privilege that had been enjoyed by European soldiers and sailors for many years.

It ought to be interpreted, therefore, in the same way that such indults to the soldiers and sailors of Europe are interpreted. Now, Mgr. Gousset, Archbishop of Reims, France, says, concerning the interpretation of a like indult to the French soldiers:

"Soldiers are dispensed from the law of fast and abstinence. Does this double dispensation apply to officers also, as well as to the private soldiers, even in time of peace? French officers believe that it does, relying on the common practise generally followed by them for the last fifty years. We do not approve of this practise, but neither do we condemn it. We tolerate it, and we think that confessors ought to tolerate it."

"Les soldats sont dispenses du jeune et de l'abstinence. Mais cette double dispense est-elle pour les officiers comme pour les simples soldats, meme en temps de paix? Les officiers francais le croient, se fondant sur l’usage généralement suivi par eux depuis environ cinquante ans. Nous n’approuvons point cet usage, mais nous ne le condamnons pas; nous le tolérons, et nous pensons que les confesseurs doivent le tolérer” (Theol. moral. I, 313).

p. 31Father Génicot numbers among those exempted from the law of fast and abstinence:

“Soldiers, at least those who are maintained at government expense; indeed, very often by custom approved or tolerated by the bishops, all soldiers whatsoever, including officers and their families. In Belgium permission is granted annually to all of them to eat meat throughout the whole year, except Good Friday. Once this general dispensation has been granted, soldiers who are permitted to return home for a short time, or even habitually eat outside the barracks, now seem able to eat meat; for the indult is given universally to all who are actually counted among the soldiers, and it does not require a moral impossibility, which is not ordinarily present for officers and their families” (Theol. moral. I, 449).

If this holds good for Belgian soldiers, including officers and their families, there is no reason why it should not hold good for American officers and soldiers, since all the circumstances are practically identical.

Much depends on custom or usage. But it seems to be a well-established custom among the officers of the Army and Navy of the United States to consider themselves included among the beneficiaries of this papal indult. Thus I am informed by a learned and conscientious priest, who was a chaplain for many years in the United States Navy, that he as well as the Catholic officers themselves always considered themselves as included in the papal exemption, and that when he entered the service as chaplain, this construction of the indult was handed down to him, as a long-established usage.

p. 32From this we conclude that the officers of the U. S. Army and Navy, together with their families, may tuta conscientia be included among the soldiers and sailors of the United States, who by papal indult are exempted from the law of abstinence, common in the Catholic Church, on all days of the year except the six days mentioned in the indult.

(2) Does this dispensation apply to enlisted men, who live on territory adjacent to the reservation, or even on the reservation, but who, receiving a commutation of rations, can and do supply their own tables like any civilian?

Yes, the dispensation applies to them, whether officers or enlisted men, whether living on the reservation or outside of it and furnishing their own food, provided only that they belong actually to the service. The exemption from abstinence applies, as Father Génicot says, "universally to all who are actually counted among the soldiers, including those who habitually eat outside the barracks." In Father Génicot's opinion the officers and men enjoy and may use the exemption even when absent on leave for a short time, ad breve tempus (Ibid.).

(3) Do soldiers of the U. S. Army still have to observe abstinence on Holy Thursday?

They do not. Besides their own particular exemptions, they also enjoy any exemptions granted by the Holy See, generally, to all the faithful of the United States.

Now Leo XIII., in a special indult, known as the Quadragesimal indult, to be renewed every ten years, granted to the bishops of the United States permission to allow the use of flesh meat to all the faithful on certain days throughout the year, one of which days is Holy Thursday. As the soldiers and sailors of the U. S. Army and Navy must be reckoned among the faithful of the United States, and as the indult is general, it includes the soldiers and sailors.

p. 33With reason, therefore, Father Slater, S.J., says: "The preceding indult, allowing the use of meat on Holy Thursday, extends also to the soldiers and sailors of the United States" (Theol. moral., vol. I, on fasting). Father Slater goes farther, and says that if the soldiers and sailors of the U. S. Army and Navy can be regarded as workingmen, they can also enjoy the indult pro operariis, which would excuse them from abstinence on the eve of the Assumption also. Thus their days of abstinence would be reduced to four; namely, Ash Wednesday, Good Friday, Holy Saturday, and the vigil of Christmas. Even that is three days more than the soldiers of Catholic Belgium are obliged to observe.


Case VII: Receiving Holy Communion Twice on the Same Day

p. 34In a certain town, a convent of nuns is situated about half a mile from the parish church. In the absence of the convent's chaplain, the parish priest looks after the spiritual needs of the sisters. Now, it happened some time ago, that one of the sisters was very sick, and had been so for several months and was not expected to recover. One Sunday morning the sisters' chaplain heard this sister's confession, and gave her holy Communion. He then left for the day. About noon a heavy storm began to threaten, and the sick sister became very much alarmed and thought that she was going to die. She sent for the parish priest to administer to her holy Viaticum. While the parish priest did not delay in going, nevertheless, he suspected that there was no immediate danger, and besides, he was very busy just then, having just finished the High Mass, and making preparations for Sundayschool, and Vespers, and Benediction. But his chief difficulty was that the sick sister had already on that Sunday received holy Communion, and he did not think it just right to give her holy Communion twice on the same day. However, to forestall any criticism that his refusal might give rise to, he gave the sick sister the holy Viaticum. On his way home he got a thorough drenching, which only confirmed his feeling that the sick sister should not have been given holy Communion a second time on the same day. Did he do right or wrong, in giving this person holy Communion a second time on that Sunday?

p. 35Answer—As there was no authoritative pronouncement of the Church on this case the theologians were divided on this question. Some thought that it was not only lawful, but obligatory, to give holy Communion a second time, on the same day, in a case like this. Others thought that it was neither obligatory nor even permitted. Others, again, defended that it was not obligatory, but that it was lawful. Cardinal De Lugo treats the case (Disp. 16, num. 49, 50): “Whether Viaticum ought or may be given to one who had received Communion out of devotion on the same day.” The Cardinal notes the fact that the theologians are not agreed on the question, and points out the reasons of their disagreement. There are really two cases in which it may happen that persons might desire to receive holy Viaticum on the same day that they had already received holy Communion ex devotione. “First,” says De Lugo, “if, for example, a priest celebrated in the morning, or a layman received Communion when he was in good health, and afterward, either suddenly seized by illness or struck by a wound or some other accident, is in danger of death on that same day. Second, if, when he was already ill in the morning, he received Communion not with the intention of receiving Viaticum but out of devotion, and afterward on the same day, as the illness became worse and death drew near, he wished to receive Viaticum.”

A person may be perfectly well in the morning and go to holy Communion out of devotion, and later in the day be grievously wounded in an accident, or fatally hurt in one way or another. Or, it may be that a person was suffering from some disease or sickness in the morning, when he received holy Communion, but that there was no thought of death for many days or weeks, when suddenly later in the day the patient takes a bad turn and threatens to die at any moment.

Some theologians believed that in this latter case it was not lawful to give holy Communion a second time. Others held that it was not only lawful, but obligatory. Others, again, thought that it was lawful, but not obligatory.

p. 36Pope Benedict XIV. considered all these three opinions probable, and left it to the choice of the priest, which one he would follow. He says: "Amid so great a disagreement among the opinions of the doctors, the pastor will be free to embrace the opinion that pleases him more" (De Synod. 1. 8, c. n).

St. Alfonsus also admits that in practise any one of these opinions may be followed with a clear conscience. Theoretically, he thinks that if a person receives holy Communion in the morning in good health, and later in the day is grievously or fatally wounded, such a person may receive Viaticum that same day; but that if the person is already sick in the morning, when receiving holy Communion, ex devotione, and with no danger of death present, and later in the day is placed in the danger of death, owing to a sudden aggravation of the disease, such a person may not receive holy Communion a second time. This is the opinion of De Lugo, also, who says: "I do not see how Communion can be given again on the same day."

St. Alfonsus considers this opinion of De Lugo more probable than the others. The reason for this opinion is this: If, in the early morning, when Titius received holy Communion or said Mass, he was in danger of death, although he was not cognizant of the danger at the time, because the disease, for instance, had not sufficiently developed, then it is neither obligatory nor is it even lawful for him to receive again on that day, because he has already complied with the divine precept of receiving holy Communion in extremis, and now it is incumbent on him to obey the precept of the Church, which forbids receiving twice on the same day. If, on the contrary, when Titius received in the morning or said Mass, he was quite well, and later in the day is fatally hurt, he is obliged to receive holy Communion again that same day, because his first Communion early in the day was not a fulfilment of the divine precept of receiving holy Communion when in danger of death, because in the morning the divine precept did not urge, since there was no danger of death, and a precept cannot be satisfied before it urges.

Among modern theologians Cardinal Gasparri holds this same opinion (de Euch. II., 1152).

All this regards the theory only. In practice, it was perfectly lawful to give this sick sister holy Communion a second time on the same day. On the other hand, it was not obligatory, and had the priest postponed it until the next morning, and in the meantime the sister had died, he could not be blamed in any way.

The solution of the case is confirmed by the new Code, Canon 864, and it will once for all settle every uncertainty in this matter. The Canon referred to rules that one who received Holy Communion and comes into danger of death the same day shall be urgently advised to receive again.


Case VIII: Concerning the Procuring of Abortion

p. 38A physician was called to a case of antepartum eclampsia, and was informed that the patient had had three convulsions. Four hours - after he was called the patient had a fourth terrible convulsion. The physician at this stage contemplated calling a second physician and causing the child to be delivered by operation. There was no question, of course, of craniotomy, etc., but only of accelerating the delivery. However, the attending physician decided not to send for another doctor, nor did he attempt the operation. Medicinal treatment was resorted to. The mother thereupon became conscious, and was delivered in the natural way. The child was born alive and was immediately baptized, and it lived for ten minutes after.

Would it have been permitted for this attending physician to accelerate delivery by operation? In replying, kindly say a few words on this question of accelerating birth—Inquirer.

Answer.—Eclampsia is a very grave complication of pregnancy, characterized by convulsions and coma. If delivery is effected during these convulsions, the convulsions will cease immediately or soon after, and the maternal mortality is then about 11 per cent. If the expectant treatment is used in convulsive cases, about 28 per cent. of the mothers die. The condition is one of the most dangerous found in pregnancy.” (‘“Past. Med.,” O’Malley—Walsh.)

If pregnancy ends in the emptying of the uterus before the sixteenth week of gestation, the condition is called an abortion; if this happens between the sixteenth and the twenty-eighth weeks, it is miscarriage; if the child is born after the twenty-eighth week, but before the full term, the birth is premature. Physicians commonly use the term abortion for both abortion and miscarriage. The moralists call any delivery of an unviable child an abortion, while the delivery of a viable child is called a premature birth. If the abortion is brought about by natural causes, without artificial interference, it is called spontaneous; if the abortion is caused by outside interference, it is styled artificial. If the delivery takes place before the seventh month of gestation, or before the twenty-eighth week, it is called an abortion, because the child is not viable before the end of the seventh month. On the contrary, if the delivery takes place after the seventh month, but before term, that is, between the twenty-eighth and the thirty-sixth week, it is called a premature birth, because it is possible for a twenty-eight weeks' child to live outside the mother's womb.

p. 39


	It is lawful, for a grave cause, to bring about, artificially, a premature birth. First, we say that it is lawful, because a child, after the seventh month of gestation, is capable of living outside its mother's womb, and therefore to remove it from its mother's womb is not equivalent to killing it, since the mother's womb is not an absolute condition of its living. Secondly, we say that it is not lawful, except for a grave cause, to remove the child, even after the twenty-eighth week. The reason is because removing a viable child from its mother before the full term of gestation has been reached, is to expose the child's life to very serious danger, not alone of dying, but if it should live, of being weak and undeveloped. It is not lawful, however, to expose the child to this risk, except to ward off some graver evil, namely, the death of the mother or of the child.






	It is never allowed directly to remove, or to cause to be removed, an unviable child from its mother, not even though it be the last hope of saving the mother's life.



p. 40Nunquam licet directe procurare abortum. An abortion is the removing from the mother of a child that is not yet viable, i. e., before the seventh month of gestation has been completed.

It is never allowed, because such a removal is tantamount to killing the child, and it is never permitted directly to cause the death of an innocent person. Even though the unviable foetus could be delivered alive and baptized, and thus its soul's salvation procured at the same time that the mother's life is preserved, it is strictly forbidden by the Holy See. The end cannot justify the means. A child that is not seven months cannot live outside its mother's womb. To remove it thence is to kill it. To kill it is to kill the innocent without justification. That is murder. Therefore there is a long list of prohibitions by the Holy See declaring the unlawfulness of directly procuring abortion, even though it be the only means of saving the mother's life, and the unborn child is doomed to die by nature in any case. Both the mother and child must be left to die, since it is not lawful to save the mother by destroying the child.

In the latest edition of his Moral Theology, 1910, Father Lehmkuhl says concerning this matter: "In former editions I endeavored to bring forward reasons that might probably justify the violent invasion of the unviable foetus and its vital element as a last resort for saving the mother's life. And although I proposed the matter as doubtful, not trusting to my own judgment in so grave a matter, still I thought that the considerations which I presented might have some weight in rendering less sure an obligation that created the very greatest hardships both for physicians and mothers. The reasons I advanced were these: The unviable foetus has a right to its vital element, namely, to dwell in its mother's womb, since nature has created this element for the child. But when special circumstances arise (as, for instance, when the mother's life is in jeopardy), the child's right to dwell in its mother's womb must give way to a prior right, namely, to the mother's right to preserve her own life. In this conflict of rights the child may be supposed to waive its right in favor of its mother. Living in its mother's womb is a condition extrinsic (bonum vitae extrinsecum) to the real life of the child, and therefore, for just and sufficient reasons, the child may sacrifice it, as a shipwrecked man may waive his right to a plank in favor of his friend, and trust himself to the waves, which speedily swallow him up. Indeed, it may be affirmed that the child does, in as far as it can, waive its right to dwell in its mother's womb, since the right has become wholly worthless, owing to circumstances, and not being necessary as a condition for procuring the child's baptism, since the child's baptism will be surer in the event of an abortion. And if dwelling in the mother's womb be considered as an intrinsic part of the child's life, bonum vitae intrinsecum, still any attack on the child's existence in the womb does not seem to be an attack on the child itself, but rather an attack on something common both to mother and child, to which the mother has as much right as the child, and in this dilemma the child yields its precarious right to its mother, just as one person might yield to another, where there is not air enough to keep both alive."

These were some of the considerations that led Father Lehmkuhl to say, in the earlier editions of his Moral Theology, that it was not clearly and beyond all doubt immoral to cause a premature delivery of an unviable child, when the same held out the only possible hope of saving the mother's life.

But all this notwithstanding, the Holy Office has repeatedly declared that artificial premature delivery, or abortion, is the same as craniotomy, is a direct killing of the child, and always and under all circumstances forbidden by the law of God. And Father Lehmkuhl admits that the reasons he brought forward in favor of artificial abortion speciosiores sunt quam veriores (Theol. moral. L, n. 1007).

p. 42In regard to the case under discussion, it is quite evident that if the woman was already past the seventh month of her pregnancy, artificial delivery might be resorted to to save the mother's life.

"When the grave complications enumerated above occur in the early months of pregnancy before the foetus is viable, the Catholic physician, since by the natural law and the decisions of the Holy Office he is forbidden to induce artificial abortion, must withdraw from the case. If there is no other physician to attend to the woman, he must let her die. He cannot withdraw without explanation, and in many cases the explanation of the condition will promptly result in the calling in of a physician who has no scruple in inducing this abortion, no matter how reputable he may be. The universal medical doctrine is to induce abortion in cases where abortion will save the mother's life, and the foetus is 'too young to amount to anything.' This is looked upon as legitimate abortion by the very best men that do not recognize the authority of the Holy Office; they deem the position of the Catholic physician in these cases as altogether erroneous, or even criminal" ("Past. Med.," p. 54, O'Malley & Walsh).

To resume, if the eclampsia occurred after the twenty-eighth week of gestation, an operation to hasten the delivery would have been lawful, since a seven months' child is viable, even though the chances are greatly against the child's living. If the child dies after being delivered, its death is not a necessary result of the operation, since many children live although prematurely delivered.

If the eclampsia occurs before the twenty-eighth week of gestation, it is not lawful to empty the uterus, though that is the only means of saving the mother's life, because such a procedure is a direct killing of the child. And what is said here of an operation holds equally well in regard to the administration of medicine. If the direct effect of the medicine is to empty the uterus, it is not lawful to administer it, except after the seventh month of gestation.


Case IX: A Minor’s Obligation to Restore

p. 44Henry, a young man, with a reputation of being wild and a poor Catholic, confesses that once, when a minor and under 21 years of age, he borrowed a dollar from a saloon-keeper and also contracted a debt of ten dollars for liquor with the same man. Later on the saloon-keeper had Henry arrested for causing a disturbance in his saloon, and was so active in prosecuting the case that Henry was sent to jail for a month. Henry has not paid the debt he owes the saloon-keeper and refuses to pay it, as he thinks the saloon-keeper has already injured him more than the equivalent of what he owes. The saloon-keeper has consulted a lawyer about collecting the debt, and was told that he could not, as Henry was a minor. Moreover, Henry says that, if he were compelled to pay the debt, he could prosecute the saloon-keeper for selling liquor to a minor. The confessor thought that Henry was bound to pay the debt, but, fearing to drive him away from the Sacraments altogether, he absolved him. Was Henry bound in conscience to pay this debt?

Answer.—Generally, all persons may bind themselves by contracts, unless incapacitated either by nature or by law. Now, the civil law declares that the contract of an infant, if not for necessaries, is voidable, but not void. An infant, in law, is a person under 21 years of age. An infant may disavow his contract and so annul it, either before his majority or within a reasonable time after it. In the case before us, Henry, being a minor at the time he contracted the debt for liquor, is not bound by the civil law to pay it. Neither are his parents or guardians bound to pay it, since it was not a debt for the necessaries of life. Now, the question arises, does the civil law discharge Henry's conscience from paying this debt, or only his person. In other words, although the civil law denies the saloonkeeper an action against Henry in the courts to recover this debt, is Henry, nevertheless, bound in conscience to pay it? He is not bound in law; is he bound in equity? The civil code, in thus protecting the minor, confers a twofold privilege on him: "First, it declares the contracts of minors voidable, unless very special formalities of law are complied with. Secondly, if the minor rescinds the contract, he is not bound to make restitution for any damage the other party to the contract sustains, unless he still have in his possession the other party's property or its equivalent. If, now, we suppose that Henry obtained the ten-dollar's worth of liquor that he got from the saloon-keeper without fraud, that is, without representing himself as over 21 years of age, then he is not bound in conscience to pay for it, since the liquor was ad usus inutiles et prodigos, and the law voids such contracts and annuls any obligation of the minor party to them to make restitution. In fact, the minor's conscience is discharged from all obligation of restitution, even though the minor, before obtaining credit, had to promise, or did of his own free will promise, to waive his rights under the law and not to take advantage of the statute. If a minor, without consent of his father, buys anything, he cannot be forced to accept it or to pay for it. If he has accepted the goods purchased and paid for them, he may return them to the vendor and must be given back his money. If he has consumed or lost the thing purchased before paying for it, he can not be held in conscience for the purchase price. If a minor, without the consent of his father or guardian, borrows money and uses it for foolish purposes, he is not obliged to make restitution, even though, after reaching his majority, he be well able to do so. This is, of course, provided no deception has been practised by the minor in obtaining the money. But if the money has been used for necessary or useful purposes, then the minor is obliged to pay, because in that case he has really derived a benefit from the money, and is in so far better off than he was before, and from such an obligation it is not the purpose of the law to release him. The purpose of the law is to protect the young, who have as yet an imperfect knowledge of the value of things and the obligation of contracts, from the snares of the designing, and the wiles of dishonest and deceitful men. If such men take advantage of the youth, and thoughtlessness, and inexperience of minors for their own profit, they do so at their own risk, and it is well that they should suffer, for the protection of the weak and ignorant. The damage that they suffer must be charged to themselves.

p. 46This is the general teaching of the theologians. Thus, for instance, Father Lehmkuhl I. 1253, says:

"The more difficult question is whether he is bound to pay a debt contracted through drinking bouts or other prodigal acts, or from money accepted as a loan for such evil and prodigal uses, if another person—for example, an innkeeper—knowingly furnished these things to a minor so that he might indulge his inclination, when positive law denies the creditor the right to demand the debt; in other words, whether such a law can be understood so that, as a penalty for unlawful cooperation, the creditor’s right is wholly extinguished, or only so that a judicial action is denied.

Roman law actually so provides concerning money accepted as a loan. Therefore, if it was spent for useful ends, or even for those recreations for which, considering his condition, the youth’s father would have given money, it must indeed be repaid; but if it was exhausted in excessive and useless pursuits, and the minor neither acted fraudulently nor was, or seemed to be, in control of his own rights in the excepted cases, then, according to the opinion of many, not even afterward, when he has become of age, must it be repaid in conscience. Thus Lessius, concerning justice and law, book 2, chapter 20, number 8 and following; Laymann, book 3, treatise 4, part 3, chapter 15; Molina, and others; Reuter, III, number 151, at the end. This is from Roman law. Nor do more recent laws seem to contradict it, since they deny that minor children can contract firmly without the consent of a guardian."

p. 47Conclusion.—Henry is not obliged in conscience to settle for this ten-dollar liquor bill, neither now nor at any future time, whether he be able to do so or not. This should be explained to him, to remove any doubts that might lurk in his conscience. As for the one dollar that he borrowed from the saloon-keeper, that also he is not obliged to return, if he used it for liquor or gambling, etc. If he used it for a good or useful purpose, he must return it. However, as it was a materia levis, it need cause no anxiety.


Case X: Excommunication on Account of Abortion

p. 48Bertha is urged by her husband Titius to take a certain kind of medicine in order to procure an abortion. She hesitates for sometime, and finally consults her mother about it. The mother is more or less non-committal. She prefers not to interfere. She does not advise the abortion, fearing the consequences to her daughter; neither does she endeavor to persuade the daughter against committing the act. Finally, Bertha makes up her mind to take the medicine, to the satisfaction of her husband. The consequence is that an abortion follows, and Bertha very nearly loses her life. The experience has been a very dear one, and all three are very repentant. They are all Catholics. Are they all excommunicated? Are special faculties required to absolve them?

Answer.—Let us consider, first, the case of Bertha, who takes the medicine and causes the abortion. Does a mother who procures an abortion on herself incur excommunication? It seemed probable that she does not. It is quite true that Pius IX., in the bull Apostolicae Sedis, 1869, expressly says that "procurantes abortum, effectu secuto" incur excommunication, and that the excommunication is reserved to the bishops. Now it would appear that if any one ought to be numbered among the procurantes abortum, it surely would be the mother who procures an abortion on herself. Nevertheless, there are very grave theologians, among others St. Alfonsus, who maintain that the mother herself is not included among the "procurantes abortum" whom the papal decrees punish by excommunication.

p. 49They do not affirm that it is altogether certain that the bull Apostolicae Sedis of Pius IX. does not include the mother herself among the "procurantes abortum" who incur excommunication, but they do maintain that it is probable that the bull does not include her. Their line of argument is this: In all the papal bulls anterior to the bull Apostolicae Sedis of Pius IX., 1869, in which excommunication is decreed against procurantes abortum, a distinction is made between the mother herself and the other procurantes abortum, and the mother was never included among those who incurred excommunication for procuring abortion, even though the term "procurantes abortum" was always employed in such papal decrees. St. Alfonsus considers the opinion which says that the mother herself does not incur the excommunication as altogether probable, by reason of the number and weight of the theologians who defend it; and if the reasons on which it rests be considered, he thought it far more probable than the opinion which maintains that the mother does incur the excommunication.

At the time that Pius IX. issued the bull Apostolicae Sedis in 1869, and long before it, the term "procurantes abortum" had come to have a very special and restricted meaning, excluding the mother from the number of those who were included in the term procurantes abortum. When Pius IX., therefore, used the term procurantes abortum, in the bull Apostolicae Sedis, he was cognizant of this special and technical sense in which it was generally used and understood by the theologians and canonists, and as he used it in his decree without any qualification or explanation, he is justly supposed to have used it in the peculiar sense in which it was used in the law, and, therefore, that he used it in its sense of excluding the mother. Weight is added to this view, if we bear in mind that the purpose of Pius IX. in publishing the bull Apostolicae Sedis in 1869 was to curtail both the number and the application of the excommunications at that time prevailing in the Church.

p. 50It is probable, therefore, that Bertha did not incur the excommunication decreed by Pius IX. against "procurantes abortum." Would a simple confessor be justified, therefore, in absolving Bertha without first procuring special faculties, at least ad cautelam, in case, de facto, Bertha did incur the excommunication? In that case, a simple confessor would not require any special faculties to absolve Bertha, neque ad validam, neque ad licitam absolutionem. There exists here a dubium juris, that is, a doubt about the interpretation of the law. Now whenever there exists a dubium juris, that is, whenever the theologians do not agree as to the meaning and interpretation of a law, whether, namely, the law deprives the confessor of jurisdiction in the confessional in certain cases or not, then the confessor may absolve validly and licitly in such cases, and if, de facto, the case should be reserved, then the Church supplies the necessary jurisdiction to absolve from it. In this way the jurisdiction of the simple confessor which is in Bertha's case theoretically doubtful, became practically certain; and Bertha is absolved not jurisdictione dubia, sed jurisdictione practice certa. In dubio juris, Ecclesia supplet.

So much as to the history of the case as it refers to the mother. The new Code besides repeating the words of the Bull "Apostolicae Sedis," adds that the mother is not excepted from the excommunication. Thus Canon 2350. The other principles here explained are not changed by the Code.

But, again, let us suppose that the woman or mother who procures an abortion on herself is included in the Bull of Pius IX. The case is a papal reservation and ignorance of the reservation saves a person from incurring papal censure. For what the Pope reserves is not the sin, but the censure; in our case, the excommunication. The purpose of the Holy See is to deter from the sin of abortion by punishing it by excommunication and reserving the excommunication. But if a woman does not know of the excommunication attaching to abortion or that it is reserved, how can the excommunication act as a deterrent? If the purpose of the censure fails, then the censure itself fails, for it becomes useless. In the case before us, although Bertha may have been fully aware of the gravity of the sin she was committing, still if she did not know that she incurred excommunication by it or that the excommunication was reserved, she did not, in fact, incur the excommunication, and no special faculties are required to absolve her.

p. 51


	In regard to the husband, Titius, who urged his wife to take the medicine for the purpose of causing an abortion, it is certain, that under the law, as it existed up to the time of Pius IX., he incurred the excommunication. For in the bull Effraenatam, of Sixtus V., not only procurantes abortum incurred excommunication, but also all persons who by assistance, or counsel, or favor, aided or abetted in procuring abortions, provided they acted knowingly. In the Bull Apostolicae Sedis, Pius IX. restricts this excommunication to the procurantes abortum. Therefore, all those who only cooperate but do not procure the abortion, do not incur the excommunication.



According to Pope Sixtus V., these are to be considered as procurantes abortum, "who henceforth, either personally or through intermediaries, shall procure the expulsion of an abortion or an immature fetus by blows, poisons, medicines, potions, burdens and labors imposed upon a pregnant woman, and by other means, even unknown or most carefully devised, so that an abortion actually follows from them." The sense of the procurantes abortum of the bull of Pius IX. must be gathered from these words of the Bull Effraenatam of Sixtus V. According to these words of Sixtus V., it would be difficult to include Titius among the procurantes abortum, since all he did was to urge his wife to take the potion. He must be numbered among the cooperantes ad abortum, but not among the procurantes abortum.

p. 52These latter, however, are the only ones now who incur excommunication. No special faculties are required, therefore, to absolve Titius.




	There can be no question about Bertha's mother. She incurred no censure. She was scarcely a cooperans negative. Of course, she sinned mortally. So did the others; but sin and censures are two very different things.




Case XI: The Law of Abstaining from Flesh Meat

p. 53John, a business man, was in the diocese of P. on business, on a Friday, when a dispensation from the abstinence from flesh meat was granted by the Holy See to the whole diocese of P. John was not a diocesan of P. but knowing that all the Catholics of the diocese had permission to eat meat on that Friday, he also ate it. He did the same on another occasion, being invited by a friend to spend a few days with him. On New-Year's day, which fell on a Friday, he went to a neighboring city, outside of his own diocese, purposely to eat meat, because in his own diocese no dispensation from the abstinence had been announced, whilst in the neighboring diocese such a dispensation had been published. Did John commit a sin in any of these instances?

Answer.—John did not commit any sin, either in the first or the second instance. This is evident from the very nature of the law of abstinence itself. A law differs from a personal command or precept in this, that a personal precept affects the individual person, following him like his shadow, say the canonists, and "sticking to his bones" (adhaeret ossibus), whilst a law affects immediately a definite territory and only mediately the inhabitants of the territory. A personal mandate or precept follows the individual to whom it has been given wherever he goes and is not restricted to any territory or district. Thus if a bishop issues faculties to a priest, with the condition that they are revoked ipso facto the first time the priest enters a saloon to drink, then it makes no difference whether the priest enters a saloon within the limits of the diocese, or outside the limits, he loses his faculties, because he transgresses a personal precept, given to him individually, and which is not restricted by the limits of the diocese. But if a bishop makes a general rule for all the priests of his diocese, that they are suspended ipso facto, for entering a saloon, then such a rule is a law and is operative only within the limits of the diocese, and if a priest of the diocese transgresses outside the diocese, he does not incur suspension.

p. 54Those, therefore, who are outside the territory affected by a law, are not bound by the law. The law of abstinence from flesh meat on Fridays is a general law of the Church and binding on all Catholics in all places, except where certain places or persons have been exempted by special dispensation. The diocese of P. on the Friday mentioned was exempted from the law. The exemption affected immediately the territory and only mediately the inhabitants of the district. Any inhabitant of the diocese of P. who on that Friday left the diocese would be bound by the law of abstinence, as soon as he crossed the diocesan border, and anyone living outside the diocese, would be exempted from abstinence the moment he entered the diocese. The law does not oblige anyone to remain within its domain, but obliges those who are within the territory affected by the law to keep the law.

In the third instance, cited above, where John leaves his own diocese on purpose to evade the law, the common opinion of theologians is also that he does not commit any sin, as far as the Church's law of abstinence is concerned. He might sin by gluttony or scandal, but not against the law of abstinence. The law of abstinence binds John as long as he remains within the territory or district subject to the law, but the law does not forbid John to leave the district, even in order to evade the law. Therefore, when John left his own diocese on New-Year's day, where he believed the law of abstinence to be in force, and went to a neighboring diocese, where the law was suspended, he only made use of his right to go where he pleased, as long as it was not forbidden by the law.

p. 55It cannot be maintained that the will of the Holy See, in granting a dispensation from the Friday abstinence to a certain diocese, is that only the bona fide inhabitants of the diocese are to enjoy it. For, since such will of the Holy See would be contrary to the very nature of law, it must be clearly proven to exist before it can be allowed. In some particular instances the Holy See has expressly forbidden leaving the territory to evade the law in fraudem legis; as, for example, Urban VIII. forbade leaving the territory to evade the law of clandestinity in marriage, and Clement VIII. forbade leaving the territory to escape reservation. But unless it be expressly forbidden, everyone is free to withdraw from a territory affected by a law, in order to evade or escape the law. This must be regarded as the general principle and the prohibition to leave the district in fraudem legis is the exception. Therefore, as far as the Church's law of abstinence from flesh meat on Friday is concerned, John did not in any way sin against this law by leaving the territory where it was binding and going elsewhere, where it did not bind, even though he did so purposely, in order to escape the law.

But independently of the law of abstinence, it is very possible that John may have sinned in this third instance against the law of God, forbidding gluttony and scandal. But under ordinary circumstances, such gluttony or scandal would scarcely amount to a mortal sin.


Case XII: Some Liturgical Questions Concerning Holy Mass

p. 56


	Is it permitted for the priest, while he genuflects and elevates the sacred species after the consecration of the Mass, to say some vocal prayers, like: Credo, Dme or Adoro te?






	Is it right for another priest to take the ciborium that has just been consecrated in the Mass, immediately after the consecration, and to distribute holy Communion from it?






	Is it permitted for the celebrant of a high Mass to recite his office while the choir sings the Gloria and Credo?



Answer.—1. It is not permitted for the celebrant of the Mass to say any vocal prayers during the Mass, except such as are contained in the Missal. Pope Pius V., in the Bull "Quo primum," which is inserted at the beginning of the Roman Missal, strictly ordains: They are not to presume to add or recite in the celebration of Mass any ceremonies or prayers other than those contained in the Missal. And the Council of Trent admonishes bishops that they take care that priests do not employ other rites, or other ceremonies and prayers, in the celebration of Masses (Sess. XXII. de observandis in celebratione Missae). It is permitted to pray mentally and to elicit acts of faith, hope and charity within the soul, but it is forbidden to express them with the lips or voice. If it were permitted to say vocal prayers during the Mass, one can easily imagine to what abuses it would lead in a very short time. There are some theologians, v. g., Noldin, S.J. (de Euch. 210) who say that it is permissible to recite vocal prayers in the Mass while genuflecting or incensing the altar, etc., as such a practise does not seem to be contrary to the rubrics. Still the practise does appear tobe contrary to the prescriptions of St. Pius V. and the Council of Trent and ought to be discouraged.




	It is not permitted to distribute holy Communion to the faithful during Mass, from a ciborium consecrated in that Mass, unless after the communion of the celebrant.



The question was put to the Congregation of Rites at Rome, May 11,1878:

"Can the practice of certain churches be upheld, in which, because of the gathering of an immense crowd of people, when the quantity of hosts is insufficient for the multitude for Holy Communion, a new Mass having been celebrated, the distribution of Communion is resumed immediately after the consecration?" The Sacred Congregation answered: "The abuse is to be forbidden."

The reason of this answer is ready to hand. The sacred species contained in the ciborium that has just been consecrated are a part of the sacrifice of the Mass in which they have been consecrated, and as such should not be consumed until the communion of the Mass.




	It is not strictly proper for the celebrant of a high Mass to recite his breviary while the choir sings the Gloria or Credo. The question was proposed to the Sacred Congregation of Rites, March 20, 1869: Whether the vested ministers, while solemn Mass is being sung, may privately recite the canonical hours? The Sacred Congregation answered: that the matter ought not even to be discussed, which means that it is so evident that the officers of a solemn Mass should not recite the divine office during the Mass, that the question should not be asked as being an idle one. This can easily be gathered both from the bull of Pius V. and the prescriptions of the Council of Trent, quoted above.



The singing of the Gloria and Credo, as well as of the other parts of the Mass by the choir, is a part of the liturgical service or rite of the Mass. To introduce the recitation of the breviary into them is certainly adding to the rite something external to it, which is not found in the Missal, and which is not authorized by the Church. Nor should the deacon or subdeacon of a solemn Mass recite the office during any part of the Mass. The same reasons apply to them as to the celebrant. Even during the sermon at a solemn Mass, the ministers of the Mass should not recite the divine office, but should rather listen patiently, if not piously, to the sermon, and thereby avoid disedifying or scandalizing the faithful.


Case XIII: The Dispensation from the Impediment of Consanguinity

p. 59Two first cousins desire to be married. The reason they advance for so desiring is that a child has already been born to them. Through their pastor they apply to the Holy See for a dispensation super impedimento consanguinitatis in secundo gradu aequali. But before the arrival of the dispensation, the man changes his mind about marrying his cousin, and marries another girl. After some time his wife dies, and he now desires again to marry his cousin. The dispensation that he sought from the Holy See in the first instance is now over a year old. Is it still available?

Answer.—The dispensation is available or holds good still, whether the pastor has fulminated it already or not. In case the dispensation has never been fulminated, it may be fulminated now. In case it has already been fulminated, the parties in whose favor it was granted may still make use of it. The reason that the dispensation is still good, although over a year has elapsed since it was granted, and although the parties made no use of it when it was granted, is that nothing has happened since the dispensation was granted which would invalidate it. This dispensation is known in Canon Law as a rescript non tantum gratiae faciendae, sed gratiae factae. There exists this distinction between a gratia facienda and a gratia facta, that the former expires with the death of the superior granting it, if the case has not yet been opened, or, as they say in the law, re adhuc integra; while a gratia facta takes effect as soon as it is granted and the papers signed and sealed, and is not extinguished by the death of the grantor. If this papal dispensation, granting these two first cousins permission to marry were a rescriptum gratiae faciendae, it would become invalid if the Pope died before it was fulminated. But, as it is considered a rescriptum gratiae factae, it would still be good even though in the meantime the Pope had died. Besides the death of the Pope, however, there are other causes that may invalidate papal rescripts, even rescripts containing favors. Such causes are:

p. 60( 1 ) If the motive for granting the favor or dispensation ceases;

(2) The implied or expressed revocation of the rescript by the one granting it;

(3) The implicit or explicit renunciation of the favor by those to whom it was granted.

Now, in the case here submitted, none of these causes are verified and, therefore, the rescript is still valid. The motive for granting the dispensation was the existence of a child, born to these first cousins outside of wedlock. But that reason still holds good. The child is still living. There is no question of the Holy See having revoked the dispensation, since such a revocation is not presumed in law, but must be proved. Nor can it be presumed that the recipients of the dispensation have renounced their claims to it. That the man did not use it, when it was first granted, but married someone else, is not an implied renunciation of the dispensation. St. Alfonsus treats the question: "When is a tacit renunciation of a dispensation understood to have been made? Some say when the person dispensed does not use it for ten years, although able to do so, as Martin says. Others, such as Sanchez and Bordon, say when the person dispensed performs a contrary act—for example, if, after obtaining a dispensation to contract marriage with one woman, he then seeks to contract with another. But the Salmanticenses, with Suarez and Tapia, say that it must be held that by those signs a renunciation is in no way judged to have been made. Hence they say that one dispensed to contract marriage with one woman may rightly use that dispensation even after he has contracted with another who has died; or after he has emitted a vow of chastity, provided that a dispensation from the vow is afterward obtained." L. 1, 198.;

p. 61But suppose the child dies before these two cousins get married, may they still use the dispensation? If the child dies before the rescript is fulminated, then they cannot use it, as it becomes invalid. The pastor, in this case, is delegated by the Holy See to execute the dispensation. He cannot, however, validly execute the dispensation, except on the condition, which is either expressed in the rescript or at least understood, namely: si preces veritate nitantur. By this formula it is required that the motive for which the dispensation was granted still exist. This motive, in the present case, was the existence of the child, which was the sole reason urged why the dispensation should be granted. Now, if this reason no longer exists, the only reason for the dispensation disappears, and as it has not been executed, it becomes invalid. But if the child died only after the dispensation was executed or fulminated, then the cousins may still use it, because as soon as it is executed, it removes the impediment of consanguinity and enables the cousins to marry, and the impediment once removed, does not revive according to the rule of Canon Law: Factum legitime retractari non debet, licet casus veniat in quo non potuit inchoari. Reg. 73, in sexto. Therefore, this dispensation, being fulminatéd, has already produced its effect and cannot be retracted by a supervening fact, nor can the impediment of consanguinity, once removed, be revived.


Case XIV: Is It Lawful to Make Another Person Drunk?

p. 62A mother of a family was obliged to undergo an operation for the removal of a tumor from her arm. The tumor was a large one and had completely paralyzed the arm. The surgeon who was called in to perform the operation decided, after a thorough examination, that the woman's heart was too weak to stand a sufficient amount of ether to make the operation possible. He suggested that the patient take a sufficient amount of whiskey to intoxicate her, and that then a very small amount of ether would suffice for the operation. This the woman refused to do unless her parish priest himself gave her the whiskey. After hearing her confession and giving her holy Communion, the parish priest gave her a sufficient quantity of whiskey to intoxicate her, and then the surgeons etherized her a little and successfully removed the tumor. Now it is asked:




	In what does inebriety consist?






	Is it ever lawful to make others drunk?






	What is to be said about this particular case?



Drunkenness consists in drinking enough of whiskey or other alcoholic drink to deprive one of the use of one's senses and judgment. When a man has consumed so much alcoholic drink that it deprives him of the use of his reason, so that he is no longer able to distinguish between what is right and what is wrong, he is said to be theologically drunk. Complete drunkenness is, as a rule, a mortal sin. The malice of the sin does not consist merely in depriving oneself of the use of one's reason, for that is allowed for sufficient reasons, but in depriving oneself of the use of reason in an unnatural and brutal way, by the inordinate use of intoxicating liquor, and that without any sufficient cause or justification. Where there is a just and adequate cause, it is not a sin to deprive oneself of the use of reason for a time. Thus theologians generally admit that whiskey or other intoxicants may be used as a substitute for chloroform, or to counteract the effects of poison. To drink to excess, but still not so as to lose the use of one’s judgment, is, in itself, and aside from other considerations, a venial sin. But even such kind of drinking may become a mortal sin, either on account of the harm one does oneself or the harm one does one’s family, or on account of the scandal such drinking causes, or other grave sins to which it leads.




	Is it a sin to make others drunk?



Generally speaking, it is a sin to make others drunk, if we do so knowingly and willingly and without sufficient cause. But there are very exceptional cases when it is lawful to make another drunk. If we induce others to drink so that they become altogether drunk and lose the use of their reason for the time being, even though, while drinking, they are aware of what they are doing and of the result that will follow, we commit a mortal sin, because we cause our neighbor a grave spiritual damage, leading him into mortal sin. If our neighbor is not aware that he is being made drunk, then he does not commit a mortal sin and we do not cause him any Spiritual harm; nevertheless, we cause him grave temporal harm by depriving him, without his knowledge, of the temporary use of his reason; and that is a mortal sin. To induce another to drink until he is completely intoxicated, even though he knows what he is doing and that he is being made drunk, is to induce another to commit grievous sin, which is never allowed, unless it be for the purpose of preventing him from committing a greater crime, to which his mind is fully made up. Thus to prevent a man from committing a murder, which he is thoroughly resolved to commit, we may lawfully make him drunk. In this case we choose the lesser of two evils and diminish the crime of our fellow man, which is doing good. To be the occasion of another person's drinking to intoxication is not the same as being the cause of his intoxication. Still it is not lawful even to be the occasion of another man's drunkenness, unless there be a good and adequate justification. Otherwise, by being the occasion even of our neighbor's intoxication or inebriation, we commit a mortal sin against the love we owe our neighbor.

p. 64To deceive another and to trick him into becoming drunk, is to commit a grievous sin against justice and also against the virtue of temperance, unless it is done to prevent some greater crime. Thus it is lawful to make an insane man drunk, if he is violently insane and dangerous and there be no other way of controlling him until he is returned to the insane asylum.




	As regards the case of this woman, the parish priest was justified in inducing her to take sufficient whiskey to intoxicate her, since it was done for a good and sufficient reason. The woman would have been perfectly justified in taking sufficient chloroform to anesthetize her; that is, to render her insensible and to deprive her, for a time, of the use of her reason. For the same cause she may take whiskey in order to produce the same state of insensibility, especially since her heart is too weak to support any other kind of anesthetic.



Especially was this lawful, since she had received the Sacraments and was in the state of grace and prepared to die. And even though the parish priest placed the woman in danger of dying while intoxicated, he did not do anything wrong or unlawful, since many people die on the operating-table or before coming out of the ether, and no one ever thought that, for that reason, it was wrong to put them under the anesthetic. The whole case hinges on the justification that there is for the temporary deprivation of the use of one's reason and judgment. All deprivation of the use of the reason is not wrong, but only such deprivation as is not justified by good and sufficient reasons. But to enable one to undergo a surgical operation, the use of whiskey is permitted by the theologians, just the same as the use of chloroform or other anesthetic, even though it deprives the patient, for a time, of the use of the reason and judgment. Therefore, this parish priest not only did not do anything wrong, in this instance, but did good.


Case XV: Impediment of Crime

p. 66Titius and Bertha, both Catholics, were validly married and lived together for some years. Then Bertha divorced Titius and contracted a civil marriage with Sempronius, a non-Catholic. Sometime after this Titius, the Catholic husband, died. Now Bertha desires to have her marriage to Sempronius, the non-Catholic, sanctioned by the Church. What is necessary to have this done?

Answer.—The principal bar to the marriage of Bertha with Sempronius is the diriment impediment of crime. The Church has made or decreed that certain crimes shall act as a nullifying impediment to the subsequent marriage of those who commit them. These crimes are:




	Murder of a married person, when the wife or husband has brought it about by conspiring with another man or woman;






	Adultery by husband or wife with a third person, accompanied by a promise to marry that person after the death of the other spouse;






	Murder and adultery together, as when a man and a woman commit adultery and one of them murders his consort in order to marry his accomplice in adultery.



The reason of this law of the Church is to remove, as far as possible, the motive of such crimes. The Church wishes to punish those who inflict this injury on the innocent husband or wife, by making it impossible for them to marry one another. The Church thus protects the innocent consort by destroying the hope of future marriage of a guilty husband or wife with a third person, which hope might impel them to commit murder or adultery. This law is older even than the Catholic Church, for it goes back to the time of the Romans. The "lex Julia" forbade the marriage of adulterers, even though the first marriage were subsequently dissolved, and even though there had been no promise of a future marriage between the adulterers, and no murder had been committed with marriage in view.

p. 67The early Church took over this legislation of the Romans and Pope St. Leo decreed: "Nullus ducat in matrimonium, quam prius polluit adulterio" and these words of St. Leo have become the rubric or title of the decrees or the canons against the marriage of adulterers or murderers, as contained in the corpus juris canonici.

At first there was a general prohibition, nullifying future marriages of adulterers or murderers conspiring in the death of husband or wife. Gradually, however, certain restrictions of this general prohibition were introduced into the legislation of the Church. It became necessary that a promise of marriage should accompany the adultery and conspiracy should characterize the murder, unless both adultery and murder were involved in the same case. This impediment is one of the oldest, therefore, of all the diriment impediments to marriage created by the Church. And the reasons that first impelled the Church to make these crimes a diriment impediment to marriage are still so powerful in the world to induce the Church to continue them in her legislation concerning the Sacrament of Matrimony.

The crime of adultery, in order that it act as a diriment impediment to the marriage of the persons guilty of it, must be coupled with a promise of marriage.

"Although it is contained in the canons that no one should join in marriage a woman whom he had previously defiled by adultery, and especially one to whom he had pledged his faith while his wife was living, or one who plotted the death of his wife." (Alexander III., cap. Laudabilem i, de convers. infid.)

p. 68Adultery alone, or a promise of marriage alone, does not constitute the impediment; the adultery must be coupled with the promise of marriage before the death of the innocent consort. It is immaterial whether the promise of marriage precede or follow the act of adultery. The act of adultery, of which there is question here, is adultery in the eyes of the Church; that is, at least one of the persons guilty of it must be at the time united in valid wedlock in the eyes of the Church. If the marriage be only valid in the eyes of the civil law, but invalid according to the Canon Law, no impediment arises, because there is no adultery, but only fornication. Both parties committing adultery must be cognizant of the adulterous nature of the act. In other words, it is necessary that the adultery be formal on both sides. If one of the guilty parties is ignorant that the other one is a married person, then there is no formal adultery on that person's part, and therefore no impediment to their future marriage after the death of husband or wife. It must be noted, in regard to the promise of marriage that is required to create a diriment impediment, that the promise to marry after the death of the innocent consort is the only marriage promise contemplated in the law. If one of the guilty parties promised the other to marry them as soon as they would obtain a civil divorce, no impediment arises, because there is no promise to marry post mortem conjugis. cf. Schmalzgruber, IV, 7, n. 9.

If, instead of promising to marry, the parties guilty of the adultery actually get married, either before a civil magistrate or a non-Catholic minister of worship, then the matrimonium attentatum, coupled with a previous or subsequent cohabitation, creates the diriment impediment. This has always been the law. It is immaterial whether the civil marriage precede the adultery or is subsequent to it. The Congr. de Prop. Fide, Jan. 14th, 1844, decreed:

p. 69"But to contract or attempt marriage in the present is to enter upon nuptials, certainly invalidly, by words of present consent or by some other sign that includes a promise of consent; it makes no difference, however, whether the adultery preceded the attempted marriage or followed it. For the taking of a concubine—or rather, an adulteress—to be regarded in a case as a true attempted marriage, it is necessary that it include a promise of marriage, whether in the present or in the future"

It is necessary, however, that both the civil marriage and the cohabitation or adultery should take place before the death of the innocent consort, ante mortem alterius conjugis. If two persons, one or both of whom are already validly married to other persons, attempt to get married civilly and, failing in the attempt, give up the idea of marriage and afterwards commit adultery, there will beno diriment impediment on this score to their future marriage. It is required that both parties to the second marriage have knowledge of the previous marriage. It may be that at the time of the second marriage the woman to it did not know that the man she was marrying had a wife living, although divorced. In that case, if she continues the relation after learning of the divorced wife, she contracts the impediment and may not marry validly the man with whom she is living, even after the divorced wife's death.

It follows, therefore, that all those persons, who having been validly married, afterwards obtain a civil divorce and enter into new -marriage arrangements, are barred from ever contracting a valid marriage between them on account of the diriment impediment criminis adulterii. It is hardly necessary to add that one or both parties to the adultery must be validly baptized, otherwise no impediment is incurred, as the impediment of crime is of ecclesiastical origin. It suffices that one of the parties be baptized, for the baptized person communicates his inability to marry to the unbaptized person, propter unitatem contractus.

p. 70Bertha and Sempronius cannot be married in the Church, unless a dispensation from the diriment impediment of the crime of adultery be first procured. If the civil marriage contracted by Bertha and Sempronius was before a non-Catholic minister, Bertha is excommunicate and requires a second dispensation. The same holds good if the civil marriage was contracted before a justice of the peace. Thirdly, if Sempronius was never validly baptized, a dispensation super impedimento disparitatis cultus is necessary; otherwise a dispensation from mixed religion will be necessary to make the marriage licit.


Case XVI: Christian Burial of Masons

p. 71John was married outside the Church. His wife and children were Protestants. For years he did not practise his religion. When sick, a priest from a religious community was called, who heard his confession, gave him holy Viaticum and sent for the sick man's parish priest to administer Extreme Unction and to look after him in the future. Two or three months later, the sick man dies. It was arranged to have the funeral from the church; but in the death notice of an evening paper the parish priest learns that the man belonged to the Masons.




	Must a Mason, repenting on his death-bed, give up all his paraphernalia, and make a written public statement that he renounces the lodge?






	Was the confessor obliged to notify the parish priest of this fact?






	Did the parish priest do right in burying this man from the church?



Answer.—In order to absolve a dying Mason, the theologians generally require that the dying Mason shall break off all communication with the Masons and that he shall hand in his formal resignation to the master of his lodge. It is never lawful for a confessor to absolve a Mason, as long as the Mason is resolved to frequent the lodge. This view is held on the authority of the Congregation of the Inquisition, which, when asked about a case like this, answered, July 5, 1837; "Juxta exposita, non licere." In some circumstances, it is even required that the Mason desiring absolution shall show a written document from the master of the lodge, acknowledging the receipt of his resignation. "Indeed, under differing circumstances it is sometimes required that a written statement from the head of this sect be produced, by which authentic testimony is given that this declaration was received." (Lehmkuhl, II, 1226).

p. 72It is generally admitted, however, that this withdrawal from the Masons may be deferred for a time, abrupta omni communicatione, atque pecuniae contributione, for very grave reasons, such as for instance, the fear of being killed or something equivalent. In this case he may defer handing in his resignation, provided that in the meantime he suffer no spiritual loss and render no aid to the lodge, and remove whatever scandal his connection with the Masons may occasion. This is gathered from the response of the Holy Office, March 7, 1883. A money loss would not be a sufficient cause for deferring one's withdrawal. We must call attention here to an answer of the Holy Office, January 18, 1896, regarding the three orders, viz.; Odd Fellows, Knights of Pythias and Sons of Temperance. With regard to these three orders, the Holy Office has decided that if immediate resignation from any of these three orders would involve a serious money loss; i. e., of life insurance, then the resignation may be postponed, provided ut interim a quavis sectae communione et a quovis interventu, etiam materiali, abstineatur. In these three orders the loss incurred by immediate withdrawal would be a money loss; therefore not even material communion with the order is allowed. The loss or damage which immediate withdrawal from the Masons contemplates is death or something equivalent, and therefore material cooperation for a time or indefinitely may be justified. As such danger does not threaten in the United States, it can scarcely be urged as a reason for deferring one's resignation from the Masons.

p. 73The faculties which the Holy See grants to American bishops and through them to American priests, to absolve Masons desiring to return to the Church, have certain restrictions. 1. The penitent must resign from his lodge and must forswear the Masons. As said above, it is not always necessary that this resignation should be in writing or be publicly known. Questioned on this point, the Holy Office answered, Aug. 5, 1898, "that they abjure, or detest, the sect at least before the confessor, with the scandal repaired in the best way in which it can be done."




	That the penitent hand over to the confessor who will forward them to the ordinary, all books, documents and regalia having relation to the order. If this is impossible, the penitent himself must destroy them.






	The penitent must make known to the ordinary of the diocese the secret leaders and officers of the sect. Where the officers are publicly known, as in the United States, this third clause does not oblige.



The case. 1. Must a Mason, repenting on his death-bed, give up all his paraphernalia and make public a written statement that he renounced the lodge? Under ordinary circumstances, the penitent must, as said above, hand in to the master of the lodge his written resignation, and should show to the confessor a written receipt or acknowledgment of the receipt of the same from the lodge master. (Lehmkuhl, II, 1226; Génicot, II, 597, etc.) If by doing so he should place his life in jeopardy or expose himself to some other equally grave harm, then he may be excused from doing so, provided he breaks off all intercourse with the lodge and discontinues all payments of dues, etc. In the case submitted, there can scarcely be said to be any such danger in resigning from the lodge, and therefore the penitent should have sent in his written resignation. There is no obligation to make public such resignation, as the fact that the man gets the Sacraments is sufficient evidence of it. Also he should have handed over to the confessor his books, etc., dealing with masonic matters. All this the parish priest must suppose that the confessor looked after, and therefore it did not concern the parish priest.

p. 74


	Was the confessor obliged to notify the parish priest that he had attended to these matters? Strictly speaking, he was not. It might have been better had he done so, with the permission of the penitent, but de jure all that the confessor was obliged to do was to say to the parish priest, that the man had received the Sacrament of Penance and the holy Vaticum. The confessor must be supposed de jure to have done everything that the law of the Church requires before he absolved the man.






	Did the priest do right by burying the man from the church? We think he did. What we do not quite understand is, how the parish priest, after giving the dying man Extreme Unction, did not see, or at least seems not to have seen or visited, him again up to the time of his death, two or three months later. Still, if the parish priest had no conclusive evidence that the penitent after receiving the last Sacraments, had renewed his affiliation with the Masons, he was justified in burying him from the church.




Case XVII: The Marriage Impediment of Error

p. 75George married Emma, because he thought she had considerable money, and that she was a good woman and of real refinement. George was a Catholic and Emma was a Methodist. They were married by the Methodist minister. This happened before the Ne temere decree went into force at Easter, 1908. After the marriage, George discovered that Emma had no means of any kind, and that she was an adventuress and a woman of very loose life. As soon as he discovered this he left her, and she went off with another man. George sued for, and obtained, a divorce in the civil court. He now wishes to have the Church annul this marriage. His grounds are that he was completely deceived by this woman, that he thought he was marrying a wholly different person and that he never would have married her had he not been thoroughly deceived as to who and what she was. Moreover, there is no evidence that she was ever baptized. She was more a nominal Methodist than anything else. Is there any hope that the Church might annul this marriage?

Answer:—Before discussing this case, we must explain briefly in what the impediment of error consists, in as far as it acts as a destructive bar to a valid marriage. In the Corpus Juris Canonici, Gratian says, in his decree:

"Not every error excludes consent, but one error concerns the person, another fortune, another condition, and another quality. Error concerning the person occurs when this man is thought to be Virgil but is Plato. Error concerning fortune occurs when this man is thought rich but is poor. Error concerning condition occurs when one is thought to be free but is a slave. Error concerning quality occurs when one is thought to be good but is wicked. Error concerning fortune and quality does not exclude marital consent. Error concerning the person and condition, however, does not admit marital consent" (c. 29, q. 1).

p. 76In Canon Law, by the condition of a person is meant, not a person's social, financial or moral condition, but whether a person is a freeman or a slave. Again the Canon Law distinguishes two kinds of error, as affecting marriage: Error juris, i. e., when one is in error or mistaken concerning the essential qualities of marriage, its indissolubility, fidelity, unity, etc; and error facti, when one is mistaken concerning a person's social, moral or financial position. In the case here submitted, it is evident that we have to do with an error of fact. George was mistaken concerning Emma's moral and financial condition, that is, about her qualities. Now an error of fact, concerning a person's qualities, diriments marriage in three cases:




	If one marry a slave, thinking she is a free woman;






	If the condition is made a part of the contract, and that expressly; v. g., if George says expressly: "I marry Emma only on the condition that she is a good woman or a rich woman";






	When the error concerning another's qualities affects that individual's person, redundat in personam; v. g., a man wants to marry the oldest daughter of a family, but not knowing her personally, he marries this woman here present, believing her to be the oldest daughter.



In these three cases, the error is said to be a substantial error of fact, and diriments the marriage. All other mistakes or errors concerning a person's qualities or condition do not diriment a subsequent marriage, because they do not affect the substance of the marriage contract, but are considered a side-issue. They render the consent given in the marriage more easy, more prompt, but they are not the cause of the consent, or rather the consent is not primarily concerned with them, but with the substance of the marriage contract, and only secondarily with them. In our case, if George had known, when he married Emma, that she was a bad woman, he never would have married her. Granted. But that intention is only an interpretative intention, that is, if George had known, he would not have married. An interpretative intention is no intention. The only intention George had, as a matter of fact, when he married Emma, was to marry Emma. The Church could, if she wished, make such deception as practised by Emma a diriment impediment. The civil law voids many contracts, when procured by fraud. But the Church expressly abstains from doing so, in order not to open the door wide to much litigation and to endless doubts and dissensions.

p. 77The case. George's error concerning Emma's qualities when he married her in no wise affects the validity of his marriage. Many similar cases have been referred to the Holy See, and the invariable answer has been: valet matrimonium. What was George's chief and principal purpose when he accompanied Emma to the Methodist church? To contract a valid marriage with her. That he thought she was rich and good was quite a secondary consideration, a minor issue, in no way affecting or interfering with his main purpose, to wed Emma. If he had known the truth, he would have done otherwise. Certainly he would. But as a matter of fact he did not know the truth, and de facto, he had no intention of doing otherwise. There was no error personae vel conditionis; there was only an error fortunae et qualitatis. And that kind of an error does not diriment marriage.

As far as any error was concerned, therefore, there is practically no hope that the Church will declare George's marriage to Emma null and void.

p. 78As regards an annulment on the grounds that Emma was unbaptized at the time of her marriage, and therefore was barred from a valid marriage with George, propter disparitatem cultus, they having obtained no dispensation, there is little prospect that an annulment would be granted on that score. If it could be proven beyond doubt, that Emma had never been baptized, then, of course, the marriage is null and void from the beginning. But after a marriage, that is never presumed or taken for granted. On the contrary, every such marriage will be held to be valid, until, de facto, it is proven, beyond reasonable doubt, that it was invalid. And in this connection, it must be observed, that what would be considered "beyond reasonable doubt" by our civil courts, would not be considered so, always, by the Church. In these matters, the Church has her own standards, which, particularly in this matter, differ considerably from the standards followed by our civil law courts. If Emma belonged to a sect that did not believe in baptism nor practise it, she would naturally have to be considered unbaptized. But she was a member, and evidently born and brought up in a sect that believes in and practises baptism, and therefore post factum, that is after her marriage, and in order precisely, to make the marriage valid, Emma will be looked upon by the Church authorities as having been validly baptized in the Methodist Church and therefore validly, although illicitly, married to George, and there is no hope of an annulment on this ground either, unless more evidence be produced, to prove beyond reasonable doubt that Emma was never validly baptized. As far as a new marriage is concerned, in the Catholic Church, George will have to wait until Emma dies, or else produce evidence, sufficient in the eyes of the Church, to prove that Emma, at the time of her marriage to him, was unbaptized.


Case XVIII: What Risk Must a Priest Take to Give the Last Sacraments?

p. 79Are all priests bound, even at the risk of their lives, to hear the confessions of the dying, and to administer to them the Holy Viaticum and Extreme Unction?

What is the nature and extent of this obligation?

Answer. We must distinguish between priests who are charged with the cure of souls, and priests who are not so charged. Among the priests who are charged with the cure of souls are to be numbered all bishops, pastors and curates, in regard to those who are immediately subject to their jurisdiction. The bishop who has a diocese, whether he be the ordinary, coadjutor or assistant bishop, is responsible for the salvation of all the souls committed to his care. The pastor of a parish and his assistants are responsible for the salvation of the souls of the parish. A bishop who has no diocese and a priest who has no parish, who have no souls committed to their care for whose salvation they are responsible, are known as sacerdotes simplices; they are not bound in the same degree as pastors of souls, to risk their lives for the salvation of others. Among pastors of souls "must be numbered also, the superiors of religious houses in regard to those under them; the chaplains of convents, hospitals and asylums, in regard to the inmates of such institutions.

Now it can be held as a general principle, that all priests who are charged with the cure of souls, are bound, under pain of mortal sin, to succor all those committed to their care and to administer to them the last Sacraments whenever such souls are in grave need, in gravi necessitate, of the last Sacraments. Priests who are not charged with the cure of souls are not bound to give the last Sacraments to the dying, except the dying be in extreme need, in extrema necessitate, of the Sacraments; that is, unless the priest comes to their assistance, the dying man or woman will surely lose salvation.

p. 80The parish priest, therefore, and his assistants are bound, even at the risk of their lives:




	To hear the confessions of the dying, unless they are sure that the dying man is in the state of grace. Even though the pastor or curate be sure that he himself will die as a result of hearing the dying man's confession, nevertheless he must hear the confession.






	According to some of the great theologians, for instance, Suarez, Sylvius, etc., a parish priest, or any priest charged with the cure of souls, is bound to risk his life to administer the Holy Viaticum to his subjects, even though they have made their confession and are in the state of grace. Only in case of sure death to the parish priest, or very serious damage to the community at large, would these theologians excuse a priest from administering Holy Viaticum to the dying. (Suarez, III, disp. 44, §3. Sylvius, supp. q. 32, Art. 3.)



Suarez says:

"In this Sacrament there is a certain moral necessity, either because the help given through such a Sacrament is judged morally necessary for persevering in the justice recovered through penance and for overcoming the temptations occurring at that time, or also because it can sometimes confer the first grace which imperfect penance did not previously confer. To these is also added the essential fruit of Viaticum, which is of great importance and is to be preferred to many temporal disadvantages. From all these things taken together and prudently considered, a certain necessity arises which, although it is not extreme, nevertheless seems very grave."

p. 81St. Alfonsus calls this view of Suarez, valde gravem. Other theologians, however, deny the weight of the reasons brought forward by Suarez, and maintain that there is no grave obligation to administer Viaticum in articulo mortis at the risk of one's life. St. Alfonsus calls their opinion very probable. In response to the prayers of St. Charles Borromaeo, Archbishop of Milan, Gregory XIII., 1576, declared that the parish priests of Milan and their curates, and others having the cure of souls in that diocese, were not obliged sub gravi to administer to those infected with the plague any other Sacraments than those necessary for salvation, namely, Baptism and Penance.

Fagnani says that this declaration of the Congregation of the Council to St. Charles was never published; but later on, when a decision of St. Antoninus, Archbishop of Florence, 1459, was found, requiring pastors to administer the Sacraments, the question was again submitted to the Holy See. The Holy See, after consulting the Congregation of the Council, decided that no general rule should be made in the matter, but that a letter should be sent to St. Charles, stating that during the plague pastors were obliged, in conscience, to remain at their posts and to administer Baptism and Penance to the parishioners. The Holy See approved of this letter to St. Charles Borromaeo, December 8, 1576.

Pope Benedict XIV. says that it can not be surely established that these letters to St. Charles were ever countersigned in Rome or ever forwarded to St. Charles, since there is no record of them to be found in Rome or Milan, and that therefore no valid argument can be deduced from them.




	There is no grave obligation for a parish priest to administer Extreme Unction to the dying, if by so doing he should seriously risk his life. The reason is, because Extreme Unction is not necessary for salvation and it is generally given only after the Sacraments of Penance and Viaticum have been administered; that is to say, only after the dying man's salvation has been made morally certain. Fr. Konings, however, well remarks that if the dying man had not been to confession for a long time, and was absolved only conditionally because he is unconscious, there would be a grave obligation in that case to give Extreme Unction, because it might be necessary for salvation, since Extreme Unction, per se, secundaria, gives sanctifying grace to those who have only attrition for their sins, and who can not now make a confession.



p. 82We come now to the second question: What obligation have priests, who have no cure of souls, to risk their lives in the administration of the Holy Viaticum and Extreme Unction? They are under no grave obligation to do so. Some have even gone so far as to say that such priests could never be held sub gravi to administer even the Sacrament of Penance, since the dying man can, strictly speaking, help himself, if he be in mortal sin, by making an act of perfect contrition. But it is truer to say that whenever it is likely that the dying man is in mortal sin, and there is no likelihood that, if left to himself, he will make an act of perfect contrition, then the simplex sacerdos, who is not charged with the cure of souls, is bound sub mortali to risk his life to hear the dying man's confession, since the latter is then truly constitutus in extrema necessitate spirituali and we must succor him even at the sacrifice of our life. The same must be said in regard to the administration of Extreme Unction, in cases where the dying are pretty surely in mortal sin and are unable to make any kind of a confession.

p. 83As regards the nature of this obligation, in the case of those having the cure of souls, it is an obligation of justice, which they contract ipso facto when they assume the office of parish priest, and obtain their living thereby. The obligation resting on a simplex sacerdos to hear the confession of or anoint the dying, is an obligation of charity, for by charity we are bound to succor our neighbor in great need, especially if the need be in the spiritual order. Both these obligations are of a grave character, binding under pain of mortal sin.

We have treated this question from a standpoint of what is rigorously, sub mortali, required by strict justice or charity. We should blush to think that there were any Catholic priests who would measure their efforts for the salvation of souls by the requirements of strict justice and not by the claims of love that we owe the little ones of Christ.


Case XIX: A Pastor’s Jurisdiction Regarding Marriage

p. 84John and Mary wish to be married. They were both born and brought up in the same parish in Brooklyn, where their parents still reside. For the last two years, John and Mary have been employed in the same hotel in New York and have lived there. They have rented an apartment in New York, close to the hotel where they are employed, and have fitted it up, preparatory to living there after their marriage. Now they both desire very much to be married in their home parish in Brooklyn. Is it necessary for them to get the permission of the pastor of the parish in New York, where the hotel is situated, where they are employed, and where they have lived for two years and expect to live permanently after their marriage? Or, may they be married in their home parish in Brooklyn, without any permission from the New York pastor?

‘Answer. According to the former law John and Mary could be married in their home parish in Brooklyn, without any permission from the pastor in New York, in whose parish they have been working for the last two years, and where they intend to locate permanently, as soon as they are married. That is to say, they may do so, if after coming of age, or being quite independent of their parents, they did not formally give up the home of their parents and acquire a new home, strictly speaking, somewhere else. Children did not lose their right to the home of their parents, unless of their own free will, being sui juris, they either formally or legally renounce it, or acquire a new domicile, within the meaning of the

Canon Law, somewhere else. The parish of the parents of John and Mary, in Brooklyn, is, properly or canonically speaking, the parish of John and Mary, as long as they do not renounce it or abandon it, or acquire a new canonical domicile in another parish.

p. 85Once John and Mary are married, they necessarily become sui juris, and when they set up an establishment of their own in New York, they necessarily lose their domicile in Brooklyn. It is a common axiom of the Canon Law, that servants acquire only a quasi-domicile in the parish of their employer, and that they do not forfeit their rights to the domicile of their parents by acquiring a quasi-domicile in the parish of the parties who employ them.

As soon as children are of age, or sui juris, as the Canon Law has it, they may, if they wish, renounce the home of their parents.

They may do this either formally, that is, by an explicit and formal renunciation of their parents' home, or they may do it constructively, by acquiring a home, or legal domicile, somewhere else. But in either case it is necessary:




	That the children be sui juris, that is, legally competent to care and answer for themselves; if only one be sui juris, the one who is not sui juris retains the home of the parents as a domicile;






	That the renunciation of the parents' home be formal and explicit, which will be the case, if the children formally give up for good the home of their parents, or if they establish a new home for themselves elsewhere, and thereby forfeit their rights to the home of their parents, as a legal domicile.



It cannot be held in Canon Law that there has been a formal renunciation by children of the domicile of their parents by the mere fact that the children have left the home of their parents to work elsewhere, even though the children have no intention or do not think of returning home in the event that they should give up their work or employment.

p. 86Nor can it be maintained that John and Mary, by hiring and furnishing an apartment in New York, to be occupied by them after their marriage, thereby acquired a canonical domicile in New York.

To rent a house, or even to buy a house, with the intention of living in it, is not sufficient to acquire a domicile, as such an act does not, of itself, include an intention of permanently living in the house or acquiring a domicile there. To acquire a legal, canonical residence, it is necessary, not only to hire or buy a house or apartment, but also actually to live in it and to intend to live in it long enough to acquire a legal residence.

That John and Mary lived in the hotel in New York where they were employed, did not give them a true domicile there, but only a quasi-domicile. Now a quasi-domicilium does not destroy a real canonical residence which John and Mary have in the home of their parents in Brooklyn. The only way that John and Mary could have acquired a legal domicile in the New York parish, within whose limits the hotel is situated, where they are employed, would have been to have renounced their claims to their parents' home in Brooklyn and taken up their permanent residence in New York with the intention of settling there for good, they both being of such age and condition as would render them competent, in the eyes of the Canon Law, to do so. That they had such an intention or were so minded is a fact that the law does not presume, but requires to be proved. From the moment that it could be proved, in foro externo, that John and Mary had given explicit expression to their will and purpose to abandon their domicile in their parents’ home in Brooklyn and acquire a true domicile in New York, from that moment, the argument drawn from the fact that service in New York gave them only a quasi-domicile in New York, and left them a real domicile still in their parents’ home in Brooklyn, would fall to the ground. The fact that they are employed in New York, and that their condition is one of servants, conditio famulatus, would not prevent them from acquiring a real domicile in New York.

p. 87Therefore, in the case as submitted, it was lawful for John and Mary to get married in their home parish in Brooklyn, and no permission for this is required from the New York pastor in whose parish is located the hotel where John and Mary are employed, if the case is judged according to the former law.

According to the new Code the parties seem to have lost the domicile of their parents for the fact that they work so near to the home of their parents and yet board by themselves in New York seems, under ordinary circumstances, sufficient proof that they have left the domicile of their parents,

The new Code in Canon 93 rules that a person under twenty-one years of age necessarily shares the domicile of the one in whose charge he is, parent or guardian, but he may at the same time also have a quasi-domicile which consists of actual residence in a place with the intention of staying the greater part of the year or having actually stayed over half a year in a place. Canon 92. The domicile of any person of age is lost by leaving said domicile with the intention not to return there any more. Canon 95. If the parties in this case were of age and had left the house of their parents with the intention not to take up their residence any more in their parents’ house, they have lost the domicile and cannot claim the pastor of their parents as their own. This is clear from the Canons quoted which do not demand a formal renunciation of the domicile.


Case XX: The Number of Sins Caused by Envy

p. 88Mary and Anna had conceived a mortal grudge for each other. It grew out of envy and jealousy. For a long time they kept it in check, as far as any public outward manifestation of it was concerned. However, one Sunday, as they were both leaving the church, they met, and immediately began to abuse and vilify each other, before all the people, and finally came to blows. Of course it caused a scandal and everyone was greatly shocked.

How many sins did these two women commit, both as regards the kind and the number of the sins?

Answer. There can be no doubt but that these two women sinned against the love they owed each other. Envy and jealousy are sins against charity. Charity is a virtue that disposes one to love one's neighbor, to wish one's neighbor well, and to do him good. Envy is a feeling or sentiment of grief or discontent and uneasiness at the sight of another's excellence or good fortune, coupled with a certain degree of hatred or dislike (odium inimicitiae) for such a person, and a desire to possess equal advantages. Envy and jealousy are directly opposed to charity and are therefore sinful. Now since Mary and Anna both harbored, for a long time, feelings of envy and jealousy, these sins of envy and jealousy must have been multiplied many times, since they were peccata mere interna, or sins of the heart, or of the will. These internal sins, or sins of the heart, are said to be multiplied as often as the evil feeling or desire is expressly or tacitly retracted and again revived and consented to. In fact, it may be said that internal sins, or sins of the heart are multiplied as often as they are physically interrupted, no matter even if the interruption be involuntary. In this way sins of the heart are multiplied as often as they are physically interrupted, no matter from what cause, so that there will be as many sins numerically, as there are interruptions. An exception is made for the case where many acts are prompted by the same burst of passion; in that case the several actions, following quickly upon one another, are united or rather unified by the one cause from which they proceed, namely the same outburst of passion. But now, ordinarily speaking, no outburst of passion lasts more than two or three hours at most, and therefore Mary and Anna must have multiplied their internal sins of envy and jealousy, at least several times a day. In practice, however, it will suffice if these women indicate the length of time that they indulged these sinful feelings against one another. For instance, it will be sufficient if they confess to having harbored sentiments of envy or hatred or jealousy for one month, or two months, etc. For by so doing, they make it sufficiently clear to the confessor, just about what is the number of these sins that they committed. Besides, it would scarcely be possible to be more exact or explicit in matters of this kind. The Council of Trent says that mortal sins must be confessed, according to kind and number, prout sunt in conscientia, at the time of confession. It is the conscience of the sinner that eventually must number his sins or keep count of them. But, usually, the sinner is ignorant of those theological distinctions, regarding number and kind and the method of distinguishing them. These rules must be applied to the sinner according to his special circumstances. We take it for granted that these two women had no intention from the beginning of making any external demonstration or of coming to blows. Therefore as often as they desisted from these thoughts of envy and hatred, they multiplied these sins numerically. Did they intend from the beginning to come to blows, an interval of time would be required to multiply actus internos cum proposito externam actionem ponendi.

p. 90So much for the internal sins of the heart that Mary and Anna committed by envy and jealousy. Let us take up the sins of act, or the external sins that Mary and Anna committed on that Sunday morning, when with much mutual abuse and vilification and many imprecations, they engaged in a physical encounter before the whole congregation. How many different sins did they commit on this occasion? Sins, of course, of action, external sins. Were they many in number and many in kind?

They seem to have committed only one sin against charity, by anger. St. Thomas says that sins of the tongue are multiplied according to kind or species, not by reason of the things that are said, but rather by reason of the purpose for which they are said.

"Species peccati oris magis attenditur ex fine, quam ex materiali objecto." (2-2 q. 74, a. 2.)

In the case before us, the abuse and imprecations and maledic tions, all proceed from the same outburst of passion, from the same explosion of anger and hatred, and are all meant, not as so many separate and formal evils which they mutually call down upon one another's head, but rather as evil in general which they wish one another, not attending to the particular kinds of evil that their words imply, and they constitute one act along with the physical act of beating one another, which is the principal act. Whilst, therefore, physically speaking, all these different acts of abuse and contumely and physical encounter, constitute separate physical acts; nevertheless, morally taken, they form but one act, containing but one kind of moral malice. If these women belong to the rank and file of the community, there will be no question of loss of honor or defamation, because the spectators do not believe what these hurl at one another, knowing that it is said in the heat of passion, etc.

p. 91But did they not give grave scandal to the community by such conduct on Sunday, in the sight of the whole parish?

If there were non-Catholics in the community, who witnessed this scene, or who learned of it immediately, with all its disgusting details, of course there would be given serious scandal. For such conduct necessarily leads the non-Catholic to despise the Catholic religion. But if there were only Catholics present, or in the community, then we should have to consider whether they would be led into sin by such a scene. Scandal is not necessarily given because a sin is committed before others. A sin committed before others is scandalous only when it will very probably lead the others into sin also. The sinful action may shock others or outrage their feelings, but as long as it does not lead them into sin, it is not scandalous. Now a community of Catholics might witness such a scene as the above, and never be led into any sin by it. In that case no scandal is given. They might feel bad about it and shocked and humiliated, but they would not be scandalized.

To sum up therefore, Mary and Anna, by harboring ill will and envy and hatred toward one another, committed a grave sin against charity, and they multiplied their sin several times daily, all during the time that they entertained the grudge for one another.

Secondly, when they came to blows, they committed a new sin against charity, with which the abusive language and epithets, that immediately preceeded it, constitute one moral act. This they will sufficiently confess by saying that they quarreled and came to blows.

p. 92The various evils that they wished each other, did not constitue a new kind of sin, nor was there any defamation of character or grave scandal.


Case XXI: Executing the Provisions of a Will

p. 93Titius, being seriously ill and having no near relatives, made a will and left all that he possessed to Cajus, a priest, and an intimate friend of his for many years. Titius, however, added certain provisions to his will, which he required Cajus to fulfill. First of all, Cajus was to say one hundred Masses for the repose of Titius' soul. Secondly, Cajus was to give one thousand dollars to a certain orphan asylum. Lastly, Titius had made a vow to make a pilgrimage to the shrine of Our Lady of Martyrs at Auriesville and to present to the shrine a gold chalice to be used on the altar of the shrine, and as he had not fulfilled this vow, he required Cajus to make the pilgrimage in his name and to make the offering of the gold chalice. After Titius' death, Cajus faithfully executed these provisions of the will, except the one regarding the pilgrimage and the chalice. With regard to these Cajus claimed that as they were vows, they were something personal to Titius and binding only on Titius, and did not descend with the inheritance, and therefore could not be binding on him, as Titius' heir. Was Cajus right, or should he have also fulfilled the provisions of Titius' will regarding the pilgrimage to Auriesville and the gift of a gold chalice?

Answer. Cajus did not do right in not making the pilgrimage and presenting the gold chalice to the shrine. Cajus' reasoning that as vows are personal, they bind only the person making them and do not descend with the inheritance, does not apply to his case. His reasoning is partly false, and what is right in it, does not apply to his case. He should have fulfilled the last provisions of Titius' will, in the same manner that he fulfilled the others. Titius' vow to make the pilgrimage and to present a gold chalice to the shrine at Auriesville was a mixed vow, votum mixtum, part of it being real, and part personal. The personal part of the vow was the pilgrimage to Auriesville. That is called the pars personalis of the vow. The pars realis or real part of the vow, was the presentation of a gold chalice to the shrine. Now as regards this latter part of the vow, the pars realis, the offering of the gold chalice in this instance, there is no doubt in theology but that vota realia do descend to the heirs and are to be executed by the heirs, strictly and in justice, in as far as the estate of the deceased testator will allow of. This is the uniform teaching of theologians and canonists. The reason of it is plain. Real vows, vota realia, that is, vows to make donations or to turn over property, etc., adhere to the property or temporal goods and chattels of the person making the vow, and therefore if such vows are not fulfilled before the death of the person making them, they adhere to the inheritance, and with it they descend to the heirs as a real obligation affecting the property of the testator, andare to be fulfilled by the heirs, in strict justice, as for value received by virtue of an implicit contract. By accepting, of his own freewill, the inheritance, the heir accepts voluntarily not only the advantages and emoluments of the descended estate, but also its debts and obligations. It is simply a case of the bitter going with the sweet. Therefore, Cajus, being the universal heir of Titius, that is, inherit ing all of Titius' property, and of his own free will accepting the same, becomes liable in conscience for all the real debts and obligations attaching to the inheritance; therefore, for the presentation of a gold chalice to the shrine of Our Lady at Auriesville. Indeed, Cajus would be bound to make this gift to Auriesville, even though Titius had made no provision for it in his will, or even though Titius had freed Cajus from the obligation. Because just as Titius could not liberate himself from his vow, once he had made it, so neither could he liberate his estate from the obligation of fulfilling it, nor could he prevent it from passing to his heirs along with his estate. It was just as real as any other debt incumbent on his property, and must be paid out of the estate, by the heirs, if the estate be sufficient.

p. 95In regard to the pilgrimage that Titius had vowed to make to Auriesville and required in his will that Cajus, his heir, make it for him, and in his name, it seems to us that Cajus is bound in conscience to make it, just as he is bound in conscience to make the gift of the gold chalice, but not precisely for the same reason. Theologians are agreed, indeed, that personal vows, and such was Titius' vow to make a pilgrimage to Auriesville, do not attach the property or estate of the person making them, but only affect his person. They leave the inheritance intact and do not descend with it to the heirs. On this point there is no disagreement. Nevertheless, in the case before us, Titius constituted Cajus his universal heir on condition or with the understanding that Cajus would fulfill his vow in as far as it was personal also; that is to say, that Cajus would make the pilgrimage for Titius. This was sufficient to bind Cajus' conscience, because Cajus was a voluntary heir, and was not obliged to accept the inheritance if he were not so disposed. In accepting the inheritance of his own free will and volition, he accepted implicitly the conditions on which it descended to him. While in a general or broad sense, it may be true that one person may not bind another person by a vow that is personal, nevertheless it is certain that a testator who bequeaths his property, to which he holds title in fee simple, to another, may add a proviso and burden the heir with the obligation of doing something, in such manner that if the heir refuse to fulfill the obligation by doing the thing required, he shall not receive the inheritance. Since, therefore, Cajus, of his own free will, elected to accept the inheritance left him by Titius, and since Titius constituted him his heir to fulfill also the personal part of his vow, i. e., the pilgrimage, we do not see how Cajus can be excused, once he accepts the inheritance, from making the pilgrimage to Auriesville.


Case XXII: Does the Effect of Extreme Unction Revive?

p. 97If Extreme Unction fails to produce its effect at the moment of reception, owing to the lack of the proper dispositions in the recipient, does it revive later on, when the sick person supplies the necessary dispositions? The case is this: Titius was injured and rendered unconscious by an explosion in a trench where he was working. While unconscious he was annointed. When he recovered consciousness, he confessed that he was in mortal sin at the time of the accident, but was hit so suddenly that he had no time to think of anything and had not made an act of contrition. If he makes an act of contrition now, will he receive the grace of Extreme Unction, or must he be annointed again?

Answer. Catholic theology teaches that the Sacraments, when validly administered, give grace to the recipient, unless the recipient places an obstacle in the way of grace. Non ponenti obicem sacramenta dant gratiam. The obex or obstacle which may impede the conferring of grace, is the lack of disposition in the recipient. It is the sacramental rite that is the cause of the grace. And the sacramental rite, when valid, will produce grace in the soul, unless the soul's lack of disposition prevents it. The soul's disposition is a conditio sine qua non. When the recipient of a Sacrament is not rightly disposed to receive it, he is said to place an obstacle, an obex, in the way of the Sacrament. The lack of disposition can never prevent the Sacrament from impressing its indelible character on the soul. The lack of disposition does, however, prevent the Sacraments from conferring grace. When it is said that the Sacraments revive, sacramenta reviviscere, it is meant that the Sacraments, later on, when the necessary dispositions are present, confer the same grace, which they would have conferred at the moment of their reception, had the recipient been rightly disposed. To remove the obstacle to a Sacrament is nothing else than to arouse the necessary dispositions, the absence of which prevented the Sacrament, when it was conferred, from producing its grace in the soul. It is evident that the necessary dispositions for the licit reception of a Sacrament may be lacking either through the fault of the recipient, or without his fault. For instance, a penitent may not have attrition for his sins at the moment when the priest absolves him, and this may happen either known or unknown to himself. In either case the Sacrament does not remit his sins, owing to the obstacle, i. e., lack of attrition, which he himself, either knowingly or unknowingly, places in its way.

p. 98There is no intrinsic difficulty, arising from the nature of the Sacraments, why they should not revive, once the obstacle in their way is removed. Every Sacrament, validly conferred, gives grace, or at least gives the right to grace, for every Sacrament, validly conferred, produces its own peculiar effect, unless it is prevented from doing so by the recipient's lack of disposition.

The difficulty about the reviviscence of the Sacraments arises from the difficulty of knowing positively whether Christ instituted the Sacraments so that they would revive. And concerning this question there is a great variety of opinion among the theologians. Some theologians maintain that only Baptism, if received with an obex, revives when the obstacle is removed. Other writers maintain that all the Sacraments revive. And finally, others hold that some of the Sacraments revive, while others do not. It is theologically certain that Baptism does revive, when the obstacle is removed. If this were not so, then many persons who receive Baptism without the proper dispositions, would be deprived, through the course of their lives, of the graces necessary to salvation.

p. 99It is very probable that the Sacraments of Confirmation and Holy Orders also revive. For, like Baptism, they also imprint a character on the soul, and it is forbidden to repeat them, once they have been validly conferred. If they did not revive, remoto obice, many persons would have to go through life lacking the special graces altogether necessary for their state.

As regards the Holy Eucharist and Penance, there cannot be urged the same reasons as for the other Sacraments, and therefore it is very doubtful whether, if received with an obstacle, they revive when the obstacle is removed. As they may be received or repeated every day, it is more than probable that they do not revive. However, it is not certain. The Sacrament of Marriage probably revives, because it may not be repeated or renewed during the lifetime of either party to it. There remains now only Extreme Unction. It is only probable that Extreme Unction revives once the obex to its effect is removed. The reason why theologians think that it may revive is this: Extreme Unction produces very special effects; it confers very special graces, very necessary to the sick person; it may not be repeated during the same sickness. Now if it did not revive when the obex is removed and the necessary dispositions are present, the sick person, who through his own fault or without any fault of his own, had received Extreme Unction without the right dispositions, would be deprived all through his sickness of the graces of Extreme Unction, nor would there be any way of supplying them. As it is difficult to defend such a position, theologians are inclined to think that Extreme Unction, if received by the indisposed, revives or gives grace later on whenever the sick person becomes rightly disposed. This, however, is not certain, but only probable.

p. 100Now it may be asked, if the Sacraments do not actually confer grace, owing to the lack of disposition on the part of the recipient, what must the recipient do to induce the right dispositions? Must he go to Confession and receive Absolution, or must he make an act of perfect contrition or will attrition suffice? To answer this question, it is necessary to distinguish between the Sacraments of the living and the Sacraments of the dead. If a person received the Sacraments of the living without being rightly disposed, that is, without being in the state of grace, then later on the state of grace can only be acquired by perfect contrition or by attrition and sacramental absolution. As soon as the state of grace is thus acquired, the obstacle is removed, which was the lack of grace, and the Sacrament produces its effect. This is true of all the Sacraments of the living, except Extreme Unction. In this matter, Extreme Unction is classed with the Sacraments of the dead.

In the case of the Sacraments of the dead, all that is required to remove the obex, and to induce the right disposition so that the Sacrament may produce its grace in the soul, is an act of attrition or imperfect contrition, unless a sacrilege was committed in the reception of the Sacrament, or a mortal sin after its reception; in this latter case, perfect contrition is necessary to induce the state of grace and thus remove the obex, or at least attrition with sacramental absolution. That is to say, sacramental confession and absolution are necessary, if possible, in the latter case, but perfect contrition, which includes a votum sacramenti, will suffice, where it is impossible to go to Confession.

p. 101The case. When Titius received Extreme Unction he was in the state of mortal sin. That state was the obex to the Sacrament. It had to be removed before the Extreme Unction could produce its own peculiar graces in his soul. As Titius' reception of Extreme Unction was not sacrilegious and as he committed no mortal sin after its reception, then as soon as Titius makes an act of attrition, the Extreme Unction which he received while unconscious will produce its grace in his soul, even to the remission of his mortal sins committed before the reception of Extreme Unction, in case Titius cannot go to Confession to be absolved, and in case he does not make an act of perfect contrition. For this is peculiar to the Sacrament of Extreme Unction, that it has been instituted togive per se the primam gratiam to those who make an act of attrition, if in mortal sin, and who cannot make a Sacramental Confession. If Titius had only venial sins on his soul when annointed and had no attrition for them, then they would not be remitted by the Extreme Unction until such time as Titius elicited an act of imperfect contrition or attrition. Under no circumstances is it lawful to re-annoint Titius at this time.


Case XXIII: Servile Work on Sunday

p. 102James is a cigar maker and has a little business of his own. He is accustomed, on Sundays, after going to Mass, to spend five or six hours in his shop, making cigars. He does not give any scandal because no one knows it. He does it, he says, in order to escape from idleness, and besides, it seems to him much better to be engaged in some decent work at home, than to spend the time loafing around, or in saloons. Are his reasons sufficient to justify him?

Answer. The following are the chief kinds of work that are permitted on Sundays:




	Works demanded by our own personal need or the need of our neighbor;






	Works in the direct service of religion;






	Works of charity, care and nursing of the sick, burying the dead;






	Works permitted by custom, as cooking, sweeping the house, etc.;






	Works permitted by dispensation obtained from legitimate authority.



Now it is very evident that the work done by this cigar maker does not come under any of the heads of this category. Therefore it is work that may not lawfully be done on Sunday, except for other reasons than those advanced by James.

James says that he works on Sundays in order to shun idleness. But this is not a sufficient excuse, because there are other and lawful ways of shunning idleness on Sundays, such as praying, meditating, attending vespers and benediction of the Blessed Sacrament, reading good literature, etc. There are authorities that permit servile work on Sundays simply as a means of shunning idleness, if there were good reason to fear that idleness, in this instance, would lead one into sin. But St. Alfonsus thinks that even in such a case, servile work would be permitted only if it were the only means of conquering the temptation to sin. Certainly this cannot be said of this cigar maker. In fact, it would be very rare that it could be said of anybody.

p. 103The other excuse that James gives for working on Sunday is equally untenable. He says it is better to be decently employed at home on Sundays, than to be idling about or drinking and gambling in the saloons. It certainly is better, or at least less sinful. But it is not necessary to do either. It is lawful to choose the lesser evil, when that is the only way of escaping the greater evil. But this is not true of James. He does not have to make cigars on Sunday in order to keep out of the saloons. If this were the only means for James to keep out of the saloons, he would be allowed to use it. And in a particular case, it might be. But it is not true of James. He has other and lawful means at hand to escape idleness and the saloons.

Speaking in the abstract, therefore, we would say that this cigar maker, by engaging in servile labor on Sundays, without a valid reason and for a considerable time, that is for longer than two hours, commits a mortal sin, because he violates the commandment to sanctify the Lord’s day, in a serious manner and without a justifying reason or excuse. And even though he works only an hour now and again during the day, if all the time he works, when added together, amounts to considerably more than two hours, then he commits a grievous sin, because the work thus done on Sundays, even though interruptedly, coalesces, as the theologians say.

p. 104We say, theoretically speaking, James commits a grievous sin. Practically, we think that for the want of sufficient knowledge, James did not commit a grievous sin. He acted in good faith, believing honestly that he had ample justification for working as he did on Sundays. But once he is instructed regarding his case, if he nevertheless continues to engage in this labor on Sundays, we do not see how he can be excused from mortal sin. Still, even then, James' own peculiar mental character must betaken into account, before a just decision can be reached.


Case XXIV: The Rite of the Nuptial Blessing

p. 105What are the special rites, prescribed by the Roman Missal, to be observed in giving the nuptial blessing to the bridal pair during the Nuptial Mass?

Answer. 1. During the Nuptial Mass, the bridal pair should be seated some place near the Altar, in loco honestiori propius ad Altare, and while the priest is saying the Pater noster in the Mass, they should leave their place and approach the Altar, where they remain kneeling.




	When the Pater Noster is finished, the clerk answers Sed libera nos a malo, and the priest, having said Amen, genuflects and retires to the Epistle side of the Altar, where he turns around toward the bridal pair, who are kneeling before him, and with hands joined, he reads from the Missal, which the clerk has taken from the Altar and holds before him, the two prayers: Oremus, Propitiare, Dme., etc., and Oremus, Deus qui potestate virtutis, etc. When he pronounces the words Jesum Christum in concluding these prayers, he bows his head profoundly toward the Sacred Host, reposing on the Altar. As soon as the celebrant has finished these two prayers, the bridal pair return to their places, and the celebrant, turning toward the middle of the Altar and genuflecting, purifies the paten and continues the Mass.






	After the priest has consumed the precious Blood, he gives Holy Communion to the bridal pair, observing the customary rite. By a decree of the Congregation of Rites, March 21, 1874, the nuptial blessing may be given in the Mass, even though the bridal couple do not receive Holy Communion during the Mass. The Sacred Congregation, however, admonishes the pastors to exhort the faithful who are about to be married, that they approach Holy Communion during the Mass in which they receive the nuptial blessing.



p. 106


	As soon as the Post Communions have been said, the bridal pair again approach the Altar and remain kneeling before it. The celebrant says Benedicamus Dmo. or Ite Missa est, according to the Mass of the day, and then turns or remains turned toward the bridal party, and reads the prayer from the Missal, which the clerk has again taken from the Altar and holds before him: Deus Abraham, Deus Isaac, etc., with his hands joined before him and bowing his head profoundly at the name Jesu Christo.



After this, says the Missal, let the priest admonish the pair "in a serious discourse, that they preserve fidelity to one another; that during times of prayer, and especially of fasts and solemnities, they remain chaste; that the husband love the wife, and the wife the husband; and that they remain in the fear of God." Then the priest takes the aspersorium and sprinkles the bridal pair with holy water "in the middle, at their right and at their left, saying nothing meanwhile."




	After this, the bridal couple return to their seats, and the priest, turning to the Altar, says the Placeat and gives the blessing as usual, and finishes the Mass.




Case XXV: A Case of Conscience Regarding External Profession of Faith

p. 107A young man, brought up as a Protestant, has for some time been convinced that the Catholic is the only true Church. He resolves accordingly to enter it, but there are serious difficulties in his way. He lives with his parents, who are strict Protestants, and the least hint of his intention would at once arouse their anger; it would be impossible for him to continue to live peaceably in his parents' house; he would have to hear all manner of bitter remarks and finally would be compelled to quit his home. He will not be in a position to support himself for about three years; after that time he will be free from his parents' authority and able to take the important step openly. Being perplexed as to how to act, he succeeds in having a private conversation with the local Catholic priest, to whom he reveals his difficulties. The priest, as is his duty, has recourse to the Bishop. How will the latter decide the case?

The question is this: Is the young man bound to confess his faith in spite of all obstacles, and publicly to be received into the Catholic Church, or may the Bishop allow him to be received secretly, and to keep the fact of his conversion concealed until he can leave his father's house?

Against an affirmative answer may be quoted our Lord's words: " Qui confitebitur me coram hominibus, confitebor et ego eum coram Patre meo " (Matth. x, 32); and also the threat: " Qui me erubuerit et meos sermones, hunc Filius hominis erubescet, cum venerit in majestate sua " (Luke ix, 26). To obtain a just appreciation of these severe words, we must notice the contrasting clause, added by our Lord Himself. To the words, " Qui 'confitebitur me," etc., the contrasting clause is not: " Qui me confessus non fuerit," etc., as it is with reference to faith: " Qui non crediderit, condemnabitur," but it is: " Qui negaverit me," " Qui me erubuerit." Christ shows us plainly in this way that it is not permissible positively to deny His name and doctrine, and that false shame is no sufficient reason for a man's concealing his faith.

p. 108After setting aside this objection, we may adduce the following principle in support of an affirmative answer: Praecepta affirmativa obligant semper, sed non pro semper, or Praecepta affirmativa non obligant ad semper, sed certis duntaxat temporibus agendum. The Confessio exterma fidei is precisely a praeceptum affirmativum. It is, moreover, a generally accepted doctrine that weighty reasons, such as the certainty of incurring serious injury, relieve us from the duty of obeying laws that are not absolutely necessary to our salvation. The Confessio externa fidei is a law of this kind. It is permissible to conceal our religious convictions, where neither the honor of God, nor our own salvation, nor our neighbor's welfare, require us to reveal them, provided that we have good reasons for keeping them secret.

In the case under consideration a Confessio externa does not affect the honor of God nor the welfare of a neighbor. The young man's own salvation might be imperiled in his present circumstances, as, should it be made his duty to proclaim his faith, he might put off his conversion, and possibly never be converted.

My conclusion is, therefore, that the Bishop can give the young man permission to be received into the Catholic Church secretly, and can at the same time dispense him from observing the commandments of the Church, although he ought to hear Mass occasionally, when he is able to do so. He can easily receive the Sacraments secretly, in some other town for instance.

p. 109Another question arises in connection with this subject: What is the young man to do if his parents wish him to accompany them to a Protestant church? How is he to behave? If he cannot avoid yielding to their wishes or commands, he may go with them, but he must not take part in the singing or prayers of the service.

In support of the opinions expressed above, we may quote the following passage from St. Thomas Aquinas: “If a disturbance among unbelievers arises from an open profession of faith without any benefit to the faith or to the faithful, it is not praiseworthy in such a case to profess the faith publicly; hence the Lord says in Matthew 7: ‘Do not give what is holy to dogs, nor scatter your pearls before swine, lest they turn and tear you to pieces.’ But if some benefit to the faith is hoped for or necessity is present, a man must profess the faith publicly, disregarding the disturbance among unbelievers; hence it is said in Matthew 15 that, when the disciples told the Lord that the Pharisees had been scandalized on hearing His word, the Lord answered: let them alone—that is, let them be disturbed—they are blind and leaders of the blind” (II.—II. qu. 3, a. 2, ad 3).—Professor Josef Aertnys, C.SS.R.


Case XXVI: Is It a Grievous Sin for Innkeepers to Supply Spirituous Liquors to Customers Who Are Drinking to Excess or Who Are Already Drunk?

p. 110An innkeeper is in the habit of serving every customer who asks for drink, even if he is plainly drinking too much or is already intoxicated. The man may be wasting on drink money that belongs to his wife and children, but the innkeeper pays no attention. Is not such behavior a grievous sin? And can an innkeeper receive absolution if he habitually acts thus and will not promise to alter?

A question of this kind touches one of the difficulties in Moral Theology. The point is whether and under what conditions it is permissible to connive at another's sin.

The doctrine of cooperation forms probably the most difficult part of practical moral theology. It is easy enough to say, as do the writers of most books on the subject, that formal cooperation is never permissible, but that material cooperation is allowed for comparatively important reasons. What is meant by formal and material cooperation? It is often difficult to distinguish them, and still more difficult to decide whether the existing reasons are sufficient to justify material cooperation. Lehmkuhl says (I. n. 648): "Not all difficulties in this matter can be solved. The theologian can give only principles and certain rules, the application of which in individual cases he must entrust to the practical prudence of the person acting or giving counsel"

There can be no doubt that formal cooperation occurs whenever no an innkeeper invites or urges those already half or wholly intoxicated to go on drinking. Lehmkuhl says in this connection: "To incite someone to drink more copiously is certainly intrinsically evil" (Theol. mor., I. n. 403). Berardi writes (Praxis confessariorum, pag. 169, n. 786): "Precisely to incite someone to drunkenness is intrinsically evil."

p. 111Let us imagine a case in which the innkeeper was aware that his customer intended to commit some great crime, possibly murder, and was drinking spirits in order to nerve himself for his task;—would it then not be permissible for the innkeeper to encourage him to go on drinking, until he was incapable of any action, and so was prevented from committing the intended crime? No, it would not be permissible, if such encouragement is a formal cooperation in the sin of intemperance, for formal cooperation is never allowed; it is intrinsece evil, so that we must apply to it the Apostle's words (Rom. iii, 8): " Non faciamus mala, ut veniant bona." St. Augustine lays down this principle very clearly in his work contra mendacium (c. 20, n, 40): "No one is to be led even to eternal salvation with the assistance of a lie." The end can never justify bad means, means recognized as bad.

To prove how difficult it often is to distinguish formal from material cooperation, we may refer to the debated question, whether it is right to encourage some one to commit a sin, in order to deter him from committing some more grievous offense, which he is on the point of doing. This question bears a close resemblance to the one under discussion. St. Alphonsus (Theol. mor., lib. 3, tract. 3, n. 57) considers the theory that it is right " probabilior," giving as his reason that in such a case the lesser sin is no longer an evil but a good action, being less bad (the person advising does not seek evil but good, namely, the choice of the lesser evil).

p. 112Following this line of argument, some writers maintain that it is right to advise a man to drink too much in order to preserve him from immorality. Schwane, however, in his Moraltheologie (Part 1, § 47, p. 147), says: "A lesser sin may be called a lesser evil, but not a good thing, and not a moral advantage, which is the point to be proved. It is always forbidden to cooperate in any sin by counsel. Other theologians, such as Laymann, Gury, Collet, etc., state the matter more precisely, and say that it is permissible to advise a man to commit a lesser sin in order to prevent his sinning more grievously, if the lesser sin forms a part of the greater. For instance, it is permissible to say to one about to commit a murder: ' Stop, do not kill him, only wound him.' By saying this, we should not give any formal cooperation to the sin, but we should only be preventing its complete committal."

To return, therefore, to our original question: An innkeeper might set some strong wine before that particular customer, foreseeing that he would get drunk, yet not urging him to drink it. Setting wine before him is only a material cooperation in the sin of ebrietas and is permissible for relatively important reasons. The wish to prevent the intended crime is certainly a sufficient reason for allowing the sin of drunkenness. Lehmkuhl says ( Theol. mor., I. n. 744): "It will probably be lawful to induce someone to drunkenness, even one that is formal for him, for this end and this end alone: that he himself may be prevented from a greater sin upon which he is resolved—for example, homicide."

Let us now ask: May the innkeeper supply spirituous liquors to his customers at their request, when he sees that they are drinking to excess?

In this case, too, the cooperation in the sin is only material, and is therefore permissible for relatively important reasons. We ought therefore to examine the reasons, and see whether they are sufficient or not. If the innkeeper fears to refuse to serve his customers, lest they should use oaths and foul language, he may certainly choose the lesser of two evils, and tolerate their drunkenness in order to prevent blasphemy. Again, if he fears to refuse to serve them, because of great loss to himself, knowing that his profits will be greatly diminished, he is not bound to refuse to supply what is ordered. Berardi says (J. c.): a moderately grave cause suffices, such as would exist if otherwise the innkeepers were notably harmed by a reduction in customers.” St. Alphonsus writes (lib. 3, tract. 3, n. 70).: “They are sufficiently excused by fear of any grave harm whatsoever.” Lehmkuhl says (J. c. n. 673): “A moderately grave cause seems both to be required and to suffice for there to be an excuse from sin.”

p. 113The innkeeper is bound not ex justitia, but ex caritate, to prevent his customers from committing the sin of intemperance. If charity be exclusively taken into consideration, the desire to avert some serious damage is enough to justify him in cooperating in another’s sin by good or indifferent actions,—in this case by supplying the drink that is ordered. It cannot be laid down as a general rule that innkeepers ought to refuse to serve such customers, since a rule of this kind would certainly inflict great loss upon them in their business. In special cases, however, it is undoubtedly an innkeeper’s duty to refuse to supply any more drink to a man ebrietati proximus, when such a refusal would not cause him any serious loss. Berardi says (J. ¢.):“The motive of profit alone—namely, because this or that drunken person pays the price of the wine requested—does not suffice.”

The expression “belonging to their wives and children” is probably not to be taken in the literal sense that the drunkard pays his reckoning with money that is not his own. If this were the meaning, the question would require special discussion. It most likely means that he wastes on drink what should be the family income, and reduces himself and his relations to poverty and want. In this case the innkeeper is not bound by justice, but only by charity, to avert ruin and want from the family. Although he is bound only by charity, it is clear that in such a case it is his duty to put up with considerable incommodum, and that he ought to have very strong reasons to justify him in supplying such drunkards with spirituous liquors when they order them in excess.

p. 114We have, finally, to notice the case where there are other inns in the neighborhood in which the innkeepers will not hesitate to supply a customer, so that a refusal on the part of one to serve him will not keep him sober. On this subject we may quote Schwane, who says in his Speciale Moraltheologie (Part I, § 48, n. 3): " Occasionally a decisive importance is ascribed to the circumstance that the action in question is the conditio sine qua non of another's sin, in such a way that material cooperation is allowed when the sin will certainly be committed quite apart from it, but it is not allowed when the sin depends upon that action, and if there were no cooperation the sin would not be committed at all." This circumstance has certainly a bearing upon the imputation of cooperation, but not in such a degree as to render the cooperation permissible as soon as it ceases to be the conditio sine qua non. An innkeeper may foresee that a customer who is evidently drinking to excess will go elsewhere and obtain what he wants if he is not served in the house where he now is. This reason does not justify the innkeeper in cooperation, *. e., in supplying spirits in excessive quantities—all that can be said is, that in cases where very probably a refusal on his part to sell would prevent the sin of drunkenness altogether, much stronger reasons are required to justify the sale than in other cases.

p. 115Enough has been said to enable us to see how an innkeeper ought to be dealt with in the confessional with regard to this point. The first thing to ascertain is whether he is in the habit of sinning grievously. If so, he must be admonished to be truly contrite for his sins, and to resolve firmly to avoid them in future. If he cannot be brought to these dispositions, absolution must of course be refused. The confessor must, however, be certain, as the result of his examination, that the penitent's action is really sinful.

We can only repeat what was stated above in words quoted from Lehmkuhl: Only general principles can be established: their application must be left to practical common-sense. An innkeeper with a prosperous business, who is respected in the neighborhood where he lives, can keep good order in a case of this kind far more easily than a poor rival, who is dependent upon the money that he takes each day. The former can say to his customer: " You have had enough for today, friend," without being obliged to fear lest he should give offense. A great deal depends upon the circumstances in a matter of this sort.

Other equally practical questions might be asked regarding innkeepers, e. g., whether they may serve their customers with flesh meat on abstinence days, or supply certain newspapers, but we have restricted ourselves to the question that was actually asked.— Professor Josef Weiss.


Case XXVII: Is a Man Bound to Make Compensation for Not Having Prevented Some Injury to his Neighbor?

p. 116Florian has a deep sandpit dug on his own land. He knows that a certain Andrew often passes that way at night, but does not draw his attention to the sandpit, or warn him to be careful where he walks. The result is that when Andrew again goes in that direction one night, unaware of the danger, he falls into the pit and breaks his leg, so that he cannot work for two or three months. Ought Florian to give him any compensation or not?

Answer.—In considering the question of personal injury, compensation has to be given only when the action causing the injury (1) is unjust (contra jus strictum alterius), (2) when it is also the actual cause of the injury (causa damni efficax), and (3) when it is also blameworthy from a theological or legal point of view.

Unless all these three conditions are fulfilled, no compensation is obligatory. We may here disregard the legal offense (quam solummodo leges civiles imputant et cujus judicis sententia ret declaramur).

If a person acts consistently within his own rights, and has no intention of injuring any one, although he may foresee that the other will suffer, he is not inflicting any real wrong upon him, for the principle holds good: Qui jure suo utitur, neminem laedit. He need therefore (ex justitia) give him no compensation, any more than a man need compensate his neighbor for diverting astream of water that is injurious to his own land, though beneficial to his neighbor's. The duty of paying compensation is binding only when there has been a violation of obligations of justice and not merely violations of the law of charity, so that it is possible for a man to sin grievously without being bound to make compensation; and this distinction should always be kept in view in order to avoid rigorism.

p. 117The case would be different if there were no good reason for the action, or if a man had no strict right to perform it. For instance, a man would sin against justice if he were to divert astream that did him no harm and by altering its course harmed another person. Many circumstances have often to be taken into account when questions of this kind present themselves.

Supposing Florian had failed to warn Andrew through motives of hatred? The same answer is still applicable. He either had aright to dig the pit or he had none. In the latter case he wronged his neighbor and is bound to give him compensation, but not in the former. His bad intention does not affect this question, since it cannot make unjustifiable what was in itself justifiable. However, though Florian has not sinned against justice (and this is the point on which the question turns), because he has a right to dig a pit on his own land, he has sinned grievously against charity to his neighbor by failing to warn Andrew to take care where he walked.—Dr. Marcellin Jos. Schlager.


Case XXVIII: What Are the Obligations of a Person Who Has Disposed of an Article That He Found Without Making Any Attempt to Discover the Owner?

p. 118On the occasion of a numerous pilgrimage Gregory finds a bank-note near the church. The note has been trodden in the mud and is in a bad state, but not actually destroyed. He cleans it carefully and sees that it is a bill of ten dollars. Believing that it would be quite impossible to discover the owner, as an enormous crowd has assembled from all parts, he gives it to a ragged beggar near the church, thinking that in this way he is doing a good work, both on his own behalf and on that of the unknown owner. Upon returning to his home he hears that his neighbor's wife has lost a ten-dollar bill, but she does not know whether she dropped it on her way to church or whether some one in the crowd picked her pocket. Gregory says nothing about having found a bill, but hurries back to the church in hopes of meeting the beggar to whom he has given it, but though he does his best and makes many inquiries, he fails to discover him. Not being sure whether he is bound to compensate his neighbor's wife, he asks advice of his confessor. Quid ad rem?

I. If any one chances to find a thing that another person has lost, he should be guided by the following principles:

(a) The finder is not legally bound to pick up and carry away the thing found; without breaking any law he may leave it alone, even at the risk of its being destroyed. Charity, however, may constrain him to take it away with him if he thinks that otherwise the owner will never recover possession of it.

p. 119(b) If the finder carries away what he has found, he incurs a legal obligation to take care of it and to preserve it. Moralists are unanimous in thinking that he makes a kind of contract—negotiorum gestio—with the owner, and is bound by the obligations that such a contract would naturally lay upon him.

(c) One of these obligations is that he must not keep the fact of his discovery secret, but must employ all suitable means of finding the owner, so that the latter may resume possession of his property. These means must be proportioned to the value of the thing found, and local customs and regulations must be observed. (Cf. Carriere, de objecto justitiae, pars I. cap. 4, art. 1, § 5).

II. Bearing these principles in mind, we may ask what opinion we should form of Gregory's action, and whether he has incurred any obligation to compensate his neighbor's wife for her loss.

(a) On finding the money he considered whether he might find the owner, but decided that this was morally impossible, owing to the great crowd of pilgrims. He had no wish to keep the money for himself, so gave it to a poor man, thinking that he was thus doing a good action.

Under the existing circumstances, might he not reasonably have hoped to succeed in restoring what he had found to its owner? Pruner's Moraltheologie (Part 3, div. 3, 2, § 4, II.) states that the hope of finding the owner is least in the case of articles bearing no distinctive marks, such as coins without a purse, paper money without a pocketbook, etc., especially if the circumstances of time and place afford no trace of the person who has lost them. All the factors mentioned by Pruner seem to be present in the case under consideration. The note found by Gregory bore no mark showing to whom it belonged; thousands of people from various localities had passed over the spot where it lay, and if he had not happened to notice it and pick it up, it might have been trampled to pieces and have lost all value; possibly it had been for some considerable time lying in the dirt. All these facts might certainly lead Gregory to believe that it was useless to try to discover the owner.

p. 120(b) One point still remains to be discussed before a final decision can be given. It concerns the conscientious application of all the means of finding the owner which the value of the note furnished, and which a man's intelligence, the law, and local customs might suggest.

In spite of the fact that the circumstances mentioned above justified Gregory in thinking that it was useless to try to discover the owner, it was nevertheless his duty, considering the value of the note, to do what he could to find out to whom the money belonged before disposing of it by gift. This is an obligation of justice, laid upon the finder by the quasi-contract into which he enters by the appropriation of the thing found. Gregory could have complied with this obligation without any great difficulty; he might have put an advertisement in the newspaper, or have given notice to the police or the clergy at the place of pilgrimage. If he had done this, in all probability the woman would have recovered her money.

Is Gregory bound to make good her loss because he neglected this duty? His actions show that his failure to take any steps to find the owner of the note was not due to any malice, i. e., sine dolo et culpa lata peccaminosa; and for this reason he is free from any obligation to repay the money. There was no dolus in what he did, for in neglecting to make inquiries he had no wish to injure the owner by wilfully defrauding him. He had not therefore committed any culpa lata of a kind that would require him to make compensation. There was no punishable neglect in his omission to use due care in finding the owner; assuming that under the existing circumstances it would be impossible to discover to whom the note belonged, he did not even think of its being his duty to make inquiries. We have therefore here a casus oblivionis vel inadvertentiae, "In which case, for damage inflicted upon another’s property—Lugo, On Justice, Disputation 8, numbers 100–113—without theological fault, at least grave fault, no obligation of restitution exists in the forum of conscience before the sentence of a judge."

Culpa lata in contracts consists in failing to use ordinary care, which any other reasonable person would take of a thing, or in dealing with the affairs of others less carefully than with one's own. According to the divine law, a person is answerable for loss caused by culpa lata only if the action or the neglect indirectly causing the loss was rendered really sinful by the fact that the person in question foresaw the consequences of what he was doing, and nevertheless failed to choose another course of action. If, however, the culpa lata was a simple culpa juridica, to which no blame is attached in foro interno, i. e., in one's conscience, there is no duty of indemnification to be considered. Cf. Pruner, Moraltheologie, Part 3, div. 3, 3, § 7, a and b; Gury de Justitia, no. 661, qu. 1; St. Liguori de Justitia, no. 554.

From what has been said, it appears that, on the one hand, Gregory had good reasons for assuming that it would be impossible to discover the owner of the money under existing circumstances, but that, on the other hand, he neglected bona fide—citra culpam theologicam—the duty of advertising what he had found, and making inquiries about the owner, since it did not occur to him to do so.

p. 122Consequently he is not bound to pay any compensation. Only post factum did he become aware that he ought not to have given the money away so promptly. He did his best to repair his mistake by going at once to look for the beggar, intending to give him some smaller sum in return for the note if he could recover it. He did not succeed in his attempt, and he is not bound to do anything further.—Dr. Adam Wiehe.


Case XXIX: An Unlawful Remedy

p. 123A certain woman comes to a confessor and, among other things, confesses that she permitted something dishonorable—namely, intercourse—to a young man for whom this remedy had been prescribed by a physician to cure an illness. What must be said?

It is immediately apparent that such a remedy is entirely unlawful and can neither be prescribed by a physician nor employed by anyone. Therefore, if a physician had enjoined it during illness upon that young man, for whom it was impossible to enter marriage, the young man ought to follow the example of blessed Casimir, Confessor, of whom it is related in the Breviary on March 4: “At the very end of life he courageously maintained his virginity, while, oppressed by grave illness, he steadfastly resolved to die rather than, on the advice of physicians, undergo the loss of chastity.”

Moreover, this advice of the physician seems deserving of rejection, since physicians at the present time generally do not concede that such a remedy can be necessary. In the Middle Ages, indeed, such an opinion prevailed, as writers report, but it had flowed into the schools of physicians from the books of ancient pagan and Arab physicians; now a sounder doctrine has succeeded it, as is sufficiently apparent from the matters discussed by the distinguished Stöhr (Pastoral-Medicine, IV, page 262 and following), who says among other things: “ If I add that the very physicians, who were so little concerned with Christian ethics that they believed themselves able to quench the fire of passion by means of the trivial drugs at their disposal, did not hesitate to recommend sexual intercourse as a remedy for various diseases, this fact alone is enough to reveal the true character of the cynicism that dominated medieval medicine.”


Case XXX: The Seal of the Confessional Must Be Observed Even in the Confessional Itself

p. 124A certain wife and her husband make their Easter confession to the same confessor. The woman confesses that she committed adultery, and indeed at the instigation of her husband, who was led by some reason unknown to me. The husband approaches immediately after his wife but says absolutely nothing about this matter—namely, about his malicious counsel.

The confessor is in a state of the greatest perplexity. On the one hand he knows from the answer to his question about the last confession that the delictum cannot have been the subject of a former confession, but, on the other hand, he knows how strictly binding is the seal of the confessional upon the confessor, and that it is absolutely wrong for him to make any use of knowledge derived from one person's confession in dealing with another penitent, although he may be aware of some sin committed by the latter. In this difficulty the confessor—whom we may call Fortunatus—suddenly remembers that he has read, in works on moral theology, that it is not to be regarded as a fractio sigilli if a confessor, hearing the confession of sponsi in such a case, supplements the deficiency by means of questions not likely to arouse suspicion. He asks his penitent therefore a few questions, such as, whether he has nothing more on his conscience, whether he has not cherished evil thoughts, whether he has not used improper language, whether he has been guilty of another's sin, whether he has advised any one to sin? Fortunatus dares not go further, for the penitent answers each question with an emphatic " No," and declares that he has nothing more to confess. It seems incredible that the man can really have forgotten so serious an offense, and the priest finally comes to the conclusion that he is dealing with a thoroughly hardened sinner, and so, in order not to expose the Sacrament to frustration, he follows the advice given by St. Alphonsus, and says a de profundis over him, instead of giving him absolution, and dismisses him. Subsequently, however, very grave doubts arise in his mind, and he wonders whether he has acted rightly, and whether, by asking one or two more questions, he could not have made it easier for his unhappy penitent to confess his grievous offense. Fortunatus thinks that more judicious treatment on his part might have restored the grace of God and peace of mind to the man, and have saved him from the terrible sacrilege of making a bad Communion. Should he not have followed the advice of other theologians and have given him absolution at least conditionatim?

p. 125The question resolves itself into two points:

(1) Ought Fortunatus to have asked further questions of a more searching character?

(2) Did he act rightly in not giving absolution?

Answer.—( 1 ) Fortunatus should be troubled not because he has asked too few questions, but rather because he has asked too many. He certainly went too far in asking the penitent whether he had been guilty of another's sin, and whether he had advised any one to sin. These two questions could be asked citra suspicionem only in the case when a confessor, owing to the incompleteness of a confession made to him, takes all the commandments singly and questions the penitent with regard to each separately. In the form and order in which Fortunatus asked the questions, the last at least is decidedly objectionable and is equivalent to an indirect laesio sigilli.

p. 126The reference to the questions that may in a similar case be asked of sponsi is not to the point. The case is not similar. In that of sponsi the questions are such as do not imperil the sigillum, because they relate to sins quae apud sponsos contingere solent. The confessor may then ask plainly about sins de sexto, though he must of course do so discreetly. But in the case under discussion the sin is not one of those quae apud sponsos contingere solent, and it would never have occurred to Fortunatus to ask such a question unless he had previously heard the confession of the accomplice. By asking it, he may very probably have aroused in his penitent, especially if the latter was wilfully silent regarding his sins (as Fortunatus believed), the suspicion that the priest was asking these questions because of something heard in the preceding confession.

(2) In my opinion Fortunatus committed a still more serious mistake in not giving absolution. St. Alphonsus advised confessors to substitute some prayer for the formula of absolution, in the case of a sinner who had not the proper dispositions, and to whom it was impossible to explain why absolution was refused him. The Saint was referring to a case that might easily occur in confessions of sponsi, but his remarks apply only to instances in which the bad dispositions resulting from punishable silence are perfectly certain. Fortunatus cannot possess this certainty in the case under discussion, because, although the sin is in itself grievous, it is one committed by the tongue, and it may possibly have really been forgotten. We should remember how little attention is paid to sins of the tongue even by otherwise conscientious people. It is also conceivable that the penitent has some erroneous idea that his evil suggestion was not particularly sinful, perhaps owing to impotentia relativa propter imbecillitatem ex parte viri. (Cf. Binder-Scheicher, Eherecht, p. 24, note I.)

p. 127There may have been very little ground for his entertaining these doubts, or others like them; but still any one of them ought to have been enough to prevent Fortunatus from having recourse to the manner of refusing absolution that some theologians recommend. I say this the more emphatically because, even where the confessor is perfectly certain, in the above-mentioned circumstances, that there is indispositio on the part of the penitent, many approved authors are opposed to any refusal of absolution, and very good reasons for giving it can be brought forward.—Professor Johann Ackerl.


Case XXXI: The Administration of the Viaticum in Cases of Cancer of the Esophagus (Gullet)

p. 128In a certain hospital the last Sacraments have to be administered to two patients suffering from a malignant or cancerous growth in the esophagus. In the case of one the growth is situated at the opening of the esophagus into the stomach, so that, in the physician’s opinion, the passage is completely closed, and the patient has to be fed artificially and cannot live more than a very short time. The question arises whether, under such circumstances, he is still able to receive the holy Eucharist sacramentally.

From the very nature of this most holy Sacrament it follows that, in order to produce the sacramental effect in the recipient, it must be received after the fashion of bodily food. In his Moral Theology, de Eucharistia, n. 226, on the mode of this reception, St. Alphonsus quotes Busenbaum’s short text without entering into any discussion of the subject, and refers the reader to Bonacina. Busenbaum writes as follows: (1) “Grace is given in the first eating even of the first part, since the whole Sacrament is present; eating, however, is said to be passage from the mouth toward the stomach, although others say that grace is given only when some part has been received into the stomach,”

(2) “The species are not to be retained in the mouth until they entirely disappear, because then Christ would not be eaten, nor would the grace of the Sacrament be conferred, just as it would not be if you died while the host was still in the mouth.”

(The passage in Bonacina to which St. Alphonsus refers is in Disp.

p. 129IV. Quaest. IV. P. II. n. 1: “The Eucharist produces its effects when some part of the host and blood has been swallowed and reaches the stomach. The reason is, first, that for the Eucharist to produce its effect it is required that it be applied to the recipient; and it is said to be applied to the recipient when some part of the host has been swallowed and transmitted to the stomach, according to John 6: ‘He who eats Me, he also shall live because of Me.’ Second, this Sacrament confers grace in the manner of nourishment; but food nourishes when it is transmitted to the stomach; therefore the Sacrament of the Eucharist confers grace when it is transmitted to the stomach, namely, at that instant in which it is true to say: now it has been swallowed or drunk. Thus Soto and others, and the others commonly.” This is Bonacina’s opinion, and Capellmann adopts the same view, for he says in his Pastoral-Medicin, pp. 144, 145: “ Circumstances may arise which render the absorption of food into the body difficult or even impossible. No matter what may be the obstacle, the administration of Holy Communion is possible as long as the sick person can swallow. If, however, he is unable to swallow, there can be no manducatio, and in such cases Communion cannot be administered even in articulo mortis.” Capellmann mentions (pp. 140, 141) an opinion expressed by von Olfers in his Pastoral-Medicin, and says: “Von Olfers argues logically that swallowing is essential to the conception of manducare, but he thinks it is enough to receive the Holy Eucharist into one’s mouth, with the intention of assimilating it. I personally adhere to the old opinion, and believe that desecration of the Sacrament might easily result from the adoption of von Olfers’ views.” On p. 145 Capellmann again refers to the same subject, and says: “If von Olfers were right in his interpretation of manducatio, in cases where the sick person cannot swallow, it would be permissible to introduce a small particle into his mouth, and allow it to be gradually absorbed or eliminated subsequently with the saliva. I think, however, that, quite apart from the incompleteness of the assimilation, the reverence due to the Sacrament would be wanting."

Where it is a question of assuring the sacramental effects of the Holy Eucharist, we prefer the stricter view, extra casum necessitatis, and we regard it as important to take care that the particles for consecration are neither too small nor excessively thin, and that the sacred Host should not be kept too long in the mouth; yet in casu necessitatis for the benefit of a dying person we gladly accept the broader interpretation of manducare, if it is possible to claim on its behalf at least sufficient probability, in accordance with the general rules de administratione Sacramentorum in casu necessitatis.

In order to assure ourselves of this probability, let us bear the following points in mind:

(1) A patient, suffering from this disease, either vomits all the food that passes into the esophagus, and does so, as a rule, immediately after swallowing it, or he can retain a very minute quantity, such as a little water with a particle of a host. It is well therefore to experiment with an unconsecrated particle and water, or sugared water; if vomiting follows, it is of course impossible to administer the Viaticum.

(2) If vomiting does not follow, according to the testimony of experienced physicians the food may have come in contact with parts of the esophagus that are already dead, and decomposes mechanically without supplying any nourishment to the organism; or—and this seems more probable—it meets with parts of the esophagus that are still active, and undergoes a kind of assimilation, which can be regarded as to some extent equivalent to digestion and nutrition. If the tendency to vomit did not make it impossible to introduce sufficient nourishment into the esophagus, the patient might be kept alive for some time in this way, as is not infrequently done in cases where the patient is fed through the rectum, although the food does not then reach the stomach.

p. 131(3) From what has been said we may draw the following conclusions:

(a) The sick man is able to receive Holy Communion in a way in which it very probably serves as nourishment, and thus the chief condition essential to its sacramental reception is fulfilled. "This Sacrament confers grace in the manner of nourishment," Bonac. I. c. (b) The manner in which this divine food is assimilated by the patient does not appear to be opposed to the requirements of theologians: Busenbaum ap. St. Alph., "grace is given in the first eating, while eating is said to be passage from the mouth toward the stomach." (c) According to Olfers' opinion, to which reference has been made above, and which from the physiological point of view is very probably correct, the reception of the food into the oral cavity, and the change that it there undergoes, satisfy the conception of " manducare." With still greater probability therefore may we regard the swallowing of the sacramental species, and the change that it undergoes in the lower part of the esophagus to be a " manducatio " sufficient to produce the sacramental effect, (d) Finally it may be pointed out that there is no other possible way of giving the sick man Holy Communion except by administering to him the species panis. It is absolutely forbidden to give him Communion sub specie vini, which might perhaps still reach the stomach. St. Alphonsus writes on this subject: "A priest sins if he gives the species of wine to a dying person who, because of dryness of the tongue, cannot swallow the host, as they very commonly say, because the precept of Viaticum does not bind when it cannot be received in the due manner and according to the rite of the Church," lib. VI. n. 245. Any artificial incorporation of the sacred Host is equally inadmissible, and Capellmann is right in saying: " If it is impossible for the sick person to swallow, no manducatio can take place. It would be irreverent to introduce a particle of the sacred Host into the stomach through an esophageal sound or even through a gastric fistula."

p. 132To conclude therefore: It is still possible for the sick man in question to receive Holy Communion in a way which formally satisfies the requirements of the Church, and which very probably suffices to produce its sacramental effect: as he is in danger of death, it is his privilege and duty to receive Holy Viaticum, and the priest may give it to him, if he is otherwise in good disposition and there is no apparent danger of irreverence.

The second patient has a malignant tumor in the oral cavity, at the entrance to the esophagus, and the growth has become so large that any examination of it confirms the doctor's opinion that special manual dexterity is required, in order to insert some fluid nourishment into the esophagus in such a way that he can swallow it. As the chaplain of the hospital does not believe himself to possess this dexterity, he takes, when administering the Viaticum, a spoonful of water, places in it a particle of the sacred species, and hands it to the Sister, who is nursing the patient. She gives it to him so skil fully that he is able to swallow it down and it reaches his stomach.

The question here is: Did the priest act rightly in administering the Viaticum to this patient by means of a spoon, and through the agency of the Sister of Charity?

( I ) As to using a spoon in administering Holy Communion, St. Alphonsus says that it may be done in two cases, viz., with patients suffering from plague, to protect the priest from infection, and when a sick man is unable, owing to the dryness of his mouth, to swallow the sacred Host without wine or water, and he says that although this opinion is contrary to that of several theologians, it is probably correct. Cf. Theol. mor., lib. VI. n. 244, 6, and especially Hom. Apost. Tract, XV. n. 12. We need not hesitate to extend this permission to the case under discussion, and therefore the chaplain cannot be blamed for using a spoon, as otherwise it would not have been possible to administer Holy Communion to this patient.

p. 133(2) We have next to consider whether he did right in handing the sacred Host to the Sister, for her to give it to the patient. Two prohibitions issued by the Church seem opposed to this course; laymen and clerics, who are not priests or deacons, are forbidden to touch the most holy Sacrament, and must not administer it to themselves or others. With reference to the first prohibition Marc, Institutiones morales, n. 1632, says: "If a sacred vessel actually contains the Most Holy Sacrament, outside a case of necessity or danger of profanation, no one may touch it, even indirectly, without grave fault, except a priest or deacon. Thus commonly. But, on the other hand, in justification of the chaplain's action, we may argue that, besides periculum profanationis, theologians admit of other casus necessitatis as exceptional cases when this prohibition must be disregarded. Such, for instance, is the necessitas honestatis: "if the host should fall upon a woman’s breast, the priest himself must not remove it, but the woman herself should take it away with her hand and replace it in the ciborium." S. Alph., lib. VI. n. 250. Schuch says, in his Past.-Theol., § 280: " If a consecrated Host falls into a woman's clothing, or into any place where the priest cannot pick it up with decency, the woman herself must place it in her mouth, and afterwards wash her hands."

It seems, therefore, that the necessitas viatici is as weighty a reason, as this and other exceptional cases, for disregarding the prohibition and justifying the chaplain's action.

p. 134There is, however, another special instruction forbidding priests to entrust the administration of the Holy Eucharist to the laity (cf. c. Pervenit 29. de consecr. dist. 2), and some great theologians consider that it applies also to the necessitas viatici. But against this there are two arguments which may be adduced in support of the chaplain's opinion. In the first place the help given by the nun in this particular case can scarcely be regarded as an administration of Holy Communion. We have seen that a woman into whose clothes a consecrated Host has fallen is allowed to place it in her own mouth, instead of handing it to the priest and then receiving it from him. This proceeding is sanctioned by Schuch, and by Pope Benedict XIV, whom the author follows on this subject, but they cannot be said to have thus permitted a woman to administer Holy Communion. Even if, in the present case, the action of the nun is regarded as a real administration of the Viaticum, the priest, who commissioned her to act as she did, can appeal to the doctrine of St. Alphonsus, who asks (lib. VI. n. 237, III): "whether it is lawful for a layman in a case of necessity to administer Viaticum to a dying person?" and answers the question affirmatively, refuting the contrary opinion; although of course it is permissible only where it is impossible for a priest or deacon to administer it, and a layman can do so without giving scandal.

As in the present case the priest could either not have given the man the Viaticum at all, or could not have done so without great risk of irreverence, by causing him to vomit, the assistance of the nun was abundantly justified, although it would certainly have been grievously sinful under other circumstances; and the priest deserves nothing but praise for having made it possible for the sick man to receive the last Sacraments, and so to do his duty.— P. Johann Schwienbacher, C.SS.R.


Case XXXII: A Questionable Penance

p. 135In imposing a penance a confessor ought to be careful not to tell children to do anything which motives of shame or shyness would easily prevent their doing, such as to beg pardon of parents or others. The infidel poet Alfieri in his Memorie autobiografiche says that, when he was seven or eight years old, he made his first confession to a Carmelite, who told him to throw himself down at his mother’s feet just before dinner and publicly ask her to forgive him his faults. When the time came and all had assembled, he could not make up his mind to perform his penance or to utter a word, and so, as he says: “I conceived a violent hatred for that monk, and thenceforth had very little inclination to receive this Sacrament.” This was the beginning of his godless life. Father Ballerini remarks regarding the imposition of such a penance: “Not rarely will you find that the fruit of that imprudence has been this: that children, daring neither to ask the confessor for a change of penance nor to ask pardon from parents or others, and much less afterward daring to confess the sin of the omitted penance, began a series of sacrilegious confessions and prolonged it for many years with sacrilegious Communion added.”


Case XXXIII: A “Salted” Gold Mine

p. 136The following case for consideration has been sent from South 'Africa:

A certain Solomon fancies that he has discovered a very rich gold mine, and in order to sell it more easily, and of course for a higher price, he " salts " it, as the saying is, i. e. he buries in his mine rich gold ore secured from other gold mines. Some capitalists test the mine, and, being highly satisfied with the result, they buy Solomon's land for an enormous price. A company is formed to work it, but the output does not come up to expectations; in fact, the mine does not even pay the cost of working it. Solomon declares that the mine was not worked properly, and that all sorts of unnecessary expenses were incurred; and this is undoubtedly true. It seems probable that under different circumstances the mine might have repaid the capital, with possibly five per cent interest. Is Solomon obliged to make restitution in full or in part? The question is one regarding the just price (pretium justum) of a thing. This can be regulated in various ways—by law (legale), by the general estimate of its value (vulgare s. naturale), by an agreement between buyer and seller in cases where the value cannot be otherwise ascertained (conventionale), and by bidding at a public auction (concursu effectum). The common price (pretium vulgare) seems fair if it corresponds to the thing's value, as usually estimated. As, however, people may judge very differently of the value of anything, we distinguish the highest, the average, and the lowest just prices (pretium justum summum, medium, infimum). Apart from special circumstances, which we need not discuss here, anything may be sold fairly for the highest, average, or lowest just price. But a sin of injustice is committed if by deception or unfair trickery the highest just price is obtained from the buyer, or if any higher price is obtained than the buyer without that trickery, would have paid.

p. 137We are now in a position to answer the question. Solomon asserts that with prudent management, and with care to avoid unnecessary expense, the capital might have been refunded and five per cent interest paid. This is merely a matter of probability, not of certainty. A res existens in spe probabili can be the subject of an agreement, and the probable profits can be assessed at a definite sum of money; but equity requires that the probable profits in an agreement shall be estimated lower than the certain profits. Even if the mine had really been as profitable as Solomon represented it to be, he deceived the purchasers by " salting " it, and so induced them to pay an enormous price for it. He is therefore bound to repay the amount by which his trickery augmented the price of the mine. He is not responsible for the loss incurred by the company by their unwise methods of exploitation and by their unnecessary expenditure, for, as matters stand, his dishonesty was not the efficient cause of this loss.—Dr. A. Goepfert


Case XXXIV: Never Refuse to Hear a Confession

p. 138( 1 ) A zealous priest told the following story: " I had been acting temporarily as parish priest in a very busy place. After six months the new pastor was appointed. He wrote to announce his arrival on a certain day, and I was naturally very busy on the eve of my departure. I had been in the confessional from an early hour until ten o'clock in the morning, and could only hear about half the people who were waiting, for I had to say good-bye to the school children, and was to take the Holy Sacrament to two sick people. I returned from my visit to them quite exhausted, long past dinner-time, and there were still many things that I had to arrange before starting the next day on my twelve hours' journey back to the town where I was assistant, and where a sick pastor was eagerly awaiting me. My time during the afternoon was constantly interrupted by visitors, who came to bid farewell and to bring me little tokens of their affection. Towards evening a perfect stranger came in and asked me to hear his confession. I begged him to put it off, saying that I was very tired and had hardly time to arrange for my departure. He insisted, however, and repeated his request, until I at last yielded to his importunity, though sorely against my will. His soul was burdened with many grievous sins and he had not been to confession for seven years. When he began his confession he said that God had inspired him with great confidence in me, and, if I had not heard him, he would probably not have gone to confession for a long time, but would have continued in his sinful career." (2) Another priest, no less conscientious and zealous than the first, said: " One day I had been hearing confessions from early in the morning until noon, and was glad when I had given absolution to my last penitent. I went into the sacristy to make my Gratiarum actio post missam, for, two hours previously, I had interrupted the confessions in order to say Mass. I had just begun my thanksgiving, when a stranger came up to me and asked me to hear his confession. I was looking forward to being free to return to my comfortable room, and did not like being disturbed, so I asked the man rather roughly to what parish he belonged. He mentioned a parish in the neighborhood, so I told him to go to his own priest, for, our parish being very large, we had more than enough to do with our own people.

p. 139" During this short conversation I did not rise from the prie-dieu, for I wished to finish my thanksgiving and then go away. The man, however, remained standing beside me; and, as I prayed, the thought came into my mind that I resembled a Pharisee, who regarded it as a sin to omit or cut short a prayer, but was unwilling to do his neighbor a great service. This thought filled me with shame and made me more charitable. I rose from my knees and calmly invited the man to follow me to the confessional. His confession convinced me that he could not possibly have gone to his own parish priest, for it would have cost him an amount of heroism, of which he was scarcely capable, to force himself to do so."—Canon Anton Skocdopole.


Case XXXV: The Confession of a Woman Who Has, on her Own Authority, Left her Husband

p. 140Pius, a young confessor, is very zealous in hearing confessions, and as his piety and kindliness have won him general confidence, it often happens that penitents come to him from other parishes to ask his advice in their difficulties. He frequently has to deal with wives living apart from their husbands without the sanction of the Church.

Not long ago one woman confessed that she was not living with her husband, because he was an adulterer; another said she could not remain with her husband, because he ill-treated, abused and beat her, therefore she had left him.

The question arises: For what reasons may a wife leave her husband, and if she leaves him on her own authority, can she receive absolution?

Answer.—A wife may leave her husband secundum jus publicum propria auctoritate, if he has committed adultery, but she must be morally certain of his guilt, mere suspicion is not enough. St. Alphonsus says on this subject ( Th. mor., VI. 960): " Certum est, virum posse dimittere uxorem adulteram, idem communiter dicunt doctores de viro adultero, quem uxor possit relinquere." The confessor ought to point out to her that it is her duty, if possible, to ask the ecclesiastical authorities to grant her a separation; if this be not possible she need not be disturbed. In the same way the wife may probabilius leave her husband propria auctoritate, if he ill-treats her or beats her, and if delay might be dangerous, or if she does not bring her complaint before the ecclesiastical court, or cannot bring forward witnesses to her husband’s ill-treatment.

p. 141St. Alphonsus says (VI. 971): “May she then depart on her own authority? I answer yes, if there is danger in delay, or if she cannot bring suit or prove the cruelty.” If, however, she is able to find witnesses to testify to her ill-treatment, and can bring her complaint before the ecclesiastical court, she should await its decision.

Theologians point out, however, that if there are real grounds for separation, and the wife acts in bona fide, and there is reason to fear that the information will do no good, then the confessor need not draw her attention to this duty. Scavini says (IV. 539): “If sufficiently grave and canonical causes exist for the spouses to separate from one another, according to many they should not be disturbed if they did this on their own authority, with scandal and amazement excluded; for it is too burdensome for many that they be compelled to seek a judicial sentence. They say that this is at least to be tolerated if it is done only for a time.” A remark made by the renowned Dr. Müller (III. 505) is also worth noticing: “Nor do I think spouses who have been separated only by civil authority should be disturbed if they are acting in good faith, for scarcely any fruit from an admonition can be hoped for.”

From what has been said, therefore, it appears that Pius can absolve the penitents in question, if they are bona fide, or if they cannot easily bring forward a demand for separation.—Professor Franz Janis.


Case XXXVI: Case of a Marriage Rendered Invalid by Failure to Apply for a Dispensation at the Proper Time

p. 142A week before her marriage with Titius, Bertha made a general confession in a monastic church. Her confessor discovered an impedimentum dirimens, viz., affinitas ex copula illicita cum sponsi consanguineo in secundo gradu. He pointed out this impediment to her marriage, and invited her to come to him again before it took place, in order that he might obtain authority to give her a dispensation. Bertha promised to come, but did not keep her word, and her confessor, Justinus, did not see her again until a fortnight after her wedding, when she apologized for not having come on the appointed day, because she had been prevented from doing so, and thought she could come later to receive her dispensation. Justinus was doubtful whether he could still make use of the authority asked and received three weeks before, but, having made up his mind, he told her that the dispensation was not valid, and, as her marriage was therefore null and void, he forbade her to live as a wife with her husband, until a fresh dispensation had been obtained and given to her.

The question arises: (1) Was Justinus right in declaring the first dispensation to be null and void? (2) Was he justified in forbidding Bertha to live with her husband?

Answer to (1).—The dispensation was given in forma commissoria, not in forma gratiosa, and the former removes the impediment only if it is given by the Commissarius to the person concerned.

p. 143The impedimentum dirimens existed therefore at the time when Bertha went through the form of marriage, and rendered it invalid. Justinus had authority to grant a dispensation from the impediment before the marriage; did he possess the same power after it had been solemnized? He concluded that he did not possess it, and we believe him to be right. The ordinary had authorized him to dispense in ordine ad matrimonium contrahendum; but matrimonio contracto the dispensation obtained by Justinus stands on a level with a dispensatio subreptitia. According to Laymann (Theol. mor., lib. I. tract. IV. cap. xxii. n. 19) rescripts of favor are judged surreptitious whenever they were obtained through silence about a truth intrinsically pertinent to the matter in itself, if the superior, had the truth been expressed and understood, probably would not have granted the dispensation or favor, or certainly would not have granted it in that form and manner, but with an added condition and burden. The dispensatio super impedimentum affinitatis is essentially different matrimonio contracto from what it is ad matrimonium contrahendum. The Council of Trent (sess. 24 de reform. matr., cap 5) gave the following decision on this subject: If anyone knowingly presumes to contract marriage within the prohibited degrees, let him be separated and deprived of hope of obtaining a dispensation. And this should apply much more to one who dared not only to contract but also to consummate the marriage. But if he did it in ignorance, and if he neglected the required solemnities in contracting marriage, let him be subjected to the same penalties. For he is not worthy readily to experience the kindness of the Church, whose salutary precepts he rashly despised. But if, after the solemnities have been employed, some impediment is afterward discovered to exist of which he had probable ignorance, then he can more readily and gratuitously be dispensed.

To obtain a dispensation from the tmpedimentum affinitatis is therefore much more difficult after the marriage, though invalid, has taken place than before. It is not granted in the same form or under the same conditions, and the things required of the persons dispensed are different. Therefore to regard a dispensation, granted in ordine ad matrimonium contrahendum, as applicable to a marriage that took place before the dispensation was granted, is a mistake; such a dispensation is equivalent to a dispensatio subreptitia, and, like it, has no force. If a dispensation is sought after a marriage has been invalidly concluded, and no mention is made of the fact that the marriage has already taken place, the dispensation, if granted, is invalid. The authority given to Justinus to grant a dispensation to his penitent, so that the marriage might take place, became invalid as soon as Bertha went through the marriage ceremony in spite of the diriment impediment.

p. 144In the instructions issued by the S. Congregation de Propag. Fide, May 9, 1877, a list is given of things that must be stated when application is made for a dispensation, "so that, even if the truth is concealed or a falsehood is related through ignorance, the dispensation is rendered null"; and amongst these things in no. 6 mention is made of "the various circumstances, namely, whether the marriage is to be contracted or has been contracted; if already contracted, it must be disclosed whether in good faith at least on the part of one party, or with knowledge of the impediment; if in bad faith, at least of one party, or with knowledge of the impediment."

Since, then, the dispensation is invalid, if, in the request for it, the fact that the marriage has already taken place is not mentioned, it follows a pari that a dispensation, granted in ordine ad matrimonium contrahendum, loses all value as soon as the marriage takes place in spite of the diriment impediment, which still exists, because the persons concerned have not received the dispensation.

It is not necessary to state whether the marriage between Bertha and Titius has been consummated since Leo XIII promulgated the new regulation on June 25, 1885.

p. 145Answer to (2).—Justinus forbade his penitent, whose marriage was invalid, to live with her husband until the dispensation was procured and given to her. This was certainly the proper course for them to follow, if any excuse could be found for their separating temporarily. But it would very seldom happen that such a pretext could be found, especially in the case where the woman was the person affected. She would naturally return to her husband after making her confession, and would continue to live with him. To forbid her all conjugal intercourse with him might have most disastrous results. What ought a confessor to do under such circumstances?

Let us consider a somewhat similar case. If the man and woman are already in a church, and if everything connected with their marriage is prepared, so that their union cannot well be put off, St. Alphonsus (lib. VI. n. 613) considers that the priest may proceed with the ceremony, even though at that moment he discovers a diriment impediment. "But if the most grave danger of disgrace or scandal could be avoided in no other way, the pastor or another confessor could declare that the law of the impediment does not bind in that case, because a law ceases when it is harmful rather than useful. And although here the purpose of the law does not cease in general but only in the particular case, nevertheless, since the purpose of the law ceases in the contrary direction, the law also ceases, as all agree." (Cf. Salm. de Leg., c. 4, n. 6.)

If the law is not to be regarded as binding in the case mentioned by St. Alphonsus, it was, a fortiori, not binding in this case, in which the difficulties, the gravissimum periculum infamiae aut scandali, were still greater. We think, therefore, that Justinus ought to have required Bertha at once in the confessional to renew her consensus in matrimonium cum Titio, unless she was in a position to make some excuse for leaving her husband for a few days, to pay a visit to a friend, or something of the sort. She was probabiliter capable then of giving a valid consent to her marriage, probabiliter therefore on her part her marriage was duly concluded when the consent was renewed, and there is no need therefore to trouble her with regard to the debitum. If she were to question Justinus further on this point, he would have to say that she and her husband might thenceforth live as man and wife, but in all probability she would not ask anything of the kind, as ignorant people, of the class to which Bertha apparently belongs, do not regard conjugal intercourse, in such a case, as fornicatio. Justinus ought to have told her to come to confession again very soon. St. Alphonsus goes on to say (l. c.): "The authors nevertheless note that as soon as possible—at least for greater security and to preserve the reverence due to the laws of the Church—recourse must be had to the Sacred Penitentiary, so that a dispensation may be obtained from it." Justinus should therefore at once apply to the S. Poenitentiaria, explaining all the circumstances and asking for a dispensation. After it is granted to Bertha, she must once more conditionally renew her consensus, as probabiliter the marriage can only now be concluded. Titius may be assumed to abide by his previously given consent, and as, in such a case, it would hardly be possible to tell him that his marriage was invalid, and to ask him to make a renovatio consensus, it is enough to secure the validity of the marriage if Bertha renews her consent, and Titius abides by his own, renewing it implicitly by proofs of conjugal love, many of which are enumerated by theologians.

p. 146It appears, from the form in which the dispensation is generally granted, that an agreement of this kind is not expedient if very great difficulties would arrive in case the innocent party became aware of the impediment to the marriage. As a safeguard the following clause is added to the dispensation: but if this notification cannot be made without grave danger, consent having been renewed according to the rules handed down by approved authors. Justinus would adopt the best and safest course if he aimed at sanatio in radice; as Bertha knows of the impediment to her marriage, she must renew her consent at the sanatio in radice; for in this case, as Lehmkuhl points out, it is not a perfect radical sanation, but only the consent of the other, ignorant spouse is healed at its root (P. II. n. 831; cf. n. 825 sqq.).— Dr. Huppert.


Case XXXVII: The Seal of the Confessional

p. 148A hospital chaplain asks advice in the following circumstances: Many concubinarii are brought to our hospital, who, according to an excellent custom, are invited to make their confession and often do so. If they are seriously ill, we do our utmost to arouse in them true contrition and purpose of amendment. But sometimes they are not very ill, and the confessor learns only in the course of their confession that they are concubinarii; if they refuse altogether to abandon their sinful life, and will not even promise to avoid immorality, then he cannot of course give them absolution. In this case, how can he avoid breaking the seal of the confessional? Above the head of each patient hangs a card, so that the priest may see who has been recently admitted and whose confession he has to hear. If the patient makes his confession, the card remains hanging, to show who is to receive Holy Communion the next morning; it is removed after Communion has been given. If the patient makes no confession, the priest takes down the card. In the case that has been suggested, the nurse and all the other patients in the ward know that the priest has heard the sick man's confession. If he cannot give him absolution, and takes down the card, he betrays, out of confession, that the penitent has not been absolved; is this not a fractio sigilli? Is it correct to think that the patient has only himself to blame if he is not absolved, and this is betrayed by or inferred from the priest's behavior? Or is it correct to regard the confession as no real confession at all, because the penitent was not in the proper disposition and did not fulfil the required conditions?

p. 149If the priest tells the penitent that he cannot absolve him, but, in order not to break the seal of the confessional, he will give him his blessing and trust him to find some pretext for not receiving Holy Communion, he may be sure that the man will nevertheless communicate, and add sacrilege to his other sins.

Is the following a correct course of action? I tell the sick man that I cannot give him absolution, but he must pray to the Holy Ghost for light and make a better preparation; that I mean to stop his confession, remove the card, and tell the nurse, if she asks whether he is to receive Holy Communion, that he is going to make more preparation. Then I stand up, and do as I have said. Is there any fractio sigilli in this case? If so, how ought I to act?

The whole question turns on the seal of the confessional, which originates in sacramental confession, i. e., in a confession made with a view to receiving sacramental absolution (in ordine ad sacramentalem absolutionem). A sacramental confession is not (1) a purely historical account of sins, such as any one might give in a confidential conversation with a priest, without any reference to the Sacrament of penance. Nor is it (2) a confession made with the intention of asking advice, with no desire to receive the Sacrament, although a priest would be bound to keep a secretum naturale. Nor is (3) a sacramental confession one made to deceive or mislead a confessor, or to obtain some advantage, or to comply with the orders of a superior, as if the penitent were to say: " I have not come to confess my sins, but because I want to have a certificate of confession to show my wife."

In such a case there is no seal of the confessional, nor need the priest give the man any certificate; yet, as a rule, he is bound to do nothing that would put him to shame, nor to seem in any way to have broken the seal of the confessional; for, by refusing a certificate, he might lead the people present to imagine that he did so because he could not give the man absolution.

A confession invalidated by some defect, by want of proper dispositions or by sacrilegious omission of some sin on the part of the penitent, or by absence of intention or jurisdiction on that of the confessor, is nevertheless sacramental. It is only when the penitent knowingly makes his confession to a layman, or to a priest not possessing proper faculties, that the confession becomes a matter merely of a secretum naturale, unless the penitent made his confession to a priest in order that the latter might obtain the necessary faculties and then give him absolution. Anything that, if made known, could bring odium upon the Sacrament or trouble the penitent, falls under the seal of the confessional.

The Lateran Council, IV. c. 21, says: "But let the confessor take absolute care that he does not in any way betray the sinner by word, sign, or any other means whatsoever." We must distinguish between a direct and an indirect violation of the seal of the confessional. A direct violation would take place if a priest expressly revealed anything learnt from the penitent under the seal of the confessional; an indirect, if he spoke in such a way as to lead others to think his knowledge was derived from the confessional, or if he suffered knowledge thus derived to influence his external behavior. Nothing but the penitent's express permission can release a priest from the seal of the confessional, and this permission avails only if it is given quite voluntarily and is not extorted by feelings of respect (reverentia).

If these principles be applied to the case under discussion, we must bear in mind the fact that the confession is sacramental, even if the penitent cannot be absolved, because of his want of contrition and purpose of amendment. Even if the patient goes to confession only because it is part of the regular routine of the hospital, his confession is sacramental, unless he tells the priest plainly that he has no intention of making a real confession, but is pretending to do so, for the sake of appearances. The propounder of the question has not told us how the penitent received the confessor's proposal, and whether he agreed to it or not. If he did not expressly agree to it, there was an indirect violation of the seal of the confessional, because the priest, in taking down the card, allowed his outward behavior to be influenced by knowledge obtained from the man's confession. The nurse and the other patients would be very likely to think that the penitent had not received absolution, because he had not the proper disposition.

The suggestion that the penitent has only himself to blame if, owing to his bad disposition, he is not absolved, and this becomes known through the priest's actions, is inadmissible, since a confessor may not allow his outward behavior to be influenced by information obtained in a confession. If the penitent refuses, or does not expressly give, permission to the priest to remove the card, and to make the remark proposed to the nurse, the confessor can do nothing but forbid him to receive Holy Communion because he has not been absolved. The patient can then tell the nurse or the priest (not in confession) that he does not intend to communicate, or he may purposely take some food, so as to make it impossible for him to do so. If, however, he will not consent to do anything of the kind, in spite of the priest's persuasion, there is no help for it but for the priest to leave him to his fate and to give him Holy Communion on the following day.

If the penitent agrees to what the priest proposes and does so quite voluntarily (this is a very important point), there is no violation of the seal of the confessional in the priest's action, but the nurse and other patients might very easily suspect one, since he alone takes action and gives the explanation of it. In this way odium would be brought upon the Sacrament, and on this account this line of conduct seems inadmissible in the case in question. The priest can do nothing, therefore, but ask the patient to refuse Communion, and to declare immediately after his confession that he is not going to communicate the next morning. He must not, however, after the confession is finished, ask the sick man whether he intends to communicate, in order by means of this question to elicit the desired declaration, for this would involve a violation of the seal of the confessional; unless indeed the patient agrees to his asking the question so as to have an opportunity of making the declaration. If the patient himself says that he is not going to receive Communion, there is less reason to fear arousing suspicio fracti sigilli. If the confessor is in the habit of asking the hospital patients whether they wish to receive Communion, he may put the question out of confession, and as the chaplain who raised the discussion is liable often to encounter difficulties such as he has described, I should advise him henceforth to ask every patient after, and not during his confession, some question regarding his Communion.—Dr. A. Goepfert.


Case XXXVIII: Partiality in Bishop’s Appointment Not Simony

p. 153The priest Fabius asked his Bishop for his release, which was promised if he could produce evidence of having been accepted in another diocese. In a conversation with Fabius the Bishop offered him the pastorship at a certain place. Several other priests were anxious to obtain this pastorship, all of them more worthy than Fabius, but nevertheless the Bishop selected Fabius. We are asked to decide whether this preference is to be regarded as simony inasmuch as the Bishop, knowing Fabius to be the least suitable candidate for the rectorship, promised it to Fabius in order to retain the roving priest in his diocese. In this case, therefore, the studiosa voluntas would be the Bishop's word pledged to Fabius, the pretium temporale would be Fabius himself, whom the Bishop desired to keep in his diocese, and the rectorate is the spirituale, or rather the spirituali annexum.

Against this proposition the following remarks may be made: The assumption that Fabius is the price for which the Bishop has given the position to the same Fabius, is obviously too farfetched. We may more properly regard Fabius, or rather his continued residence in the diocese, as the object which the ordinary. wishes to secure at the price of the position. This continued residence in the diocese is not a temporale, in the sense of the definition of simony accepted by theologians, and certainly it is no obsequium, taking the place of money payment, but it is simply a matter of continuing the canonical connection between a priest and the diocese. This connection is not of a private, but of a public nature; it is not temporal, but spiritual, and may fittingly be termed a spirituali annexum. Hence it follows that to promise a priest admittance to the ranks of the clergy in a diocese, in return for payment of money, would be simony; but no simony is involved if a priest is induced simply to remain a member of the diocesan clergy by a promise of money or by other means to which a money value can be assigned. Still less can there be any suggestion of simony if the means employed to induce a priest to remain in the diocese are altogether of an ecclesiastical nature, even a spirituali annexum, especially a benefice or some similar position in the Church.

p. 154The common practise is in harmony with this view, for a Bishop is free to refuse to accept the resignation of a priest, who has not yet received a pastorship, and to give as excuse that a suitable benefice will shortly be conferred upon him. It is true that this must not be understood as meaning that the ordinary may give a binding promise to confer upon him some particular place not yet vacant. To promise a position held by some one else would be to confer an unlawful privilege. The only thing that the Bishop can do is to promise a priest who wants to leave the diocese to do what he can to further his interests. It would be a mistake to lay it down as a principle that the Bishop would in every case be right in retaining his clergy by means of such promises. The matter is left to the discretion of the ordinary to act as he thinks best. He will do well to make no promise when there is any reason to think that the priest, by tendering his resignation, is bringing pressure to bear upon the Bishop.

Although now and then a Bishop may go too far in showing partiality to a priest, and may even give support to one unworthy of it, there can still be no suggestion of simony. We ought not to forget that the meaning of Simonia juris divini must be interpreted strictly, as must also the laws concerning Simonia juris ecclesiastici, and they may not be extended to other cases not mentioned in the law. There is no law in existence which declares partiality or favoritism on part of a Bishop to be in simony.

p. 155If the Bishop was aware that he was selecting an unsuitable person, or one less suitable than other candidates, for the rectorship, he acted wrongly, but not simoniacally. This is quite clear from the fact that ecclesiastical law furnishes a particular means (viz., appellatio a mala relatione examinatorum and appellatio ab irrationabili judicio episcopi) for dealing with the analogous cases of a biased judgment of the qualifications of candidates for a rectorate, by synodal examiners, and of an undue selection of the Bishop, but there is no allusion to a charge of simony. In all these cases the immediate ground of complaint is an act alleged to be unjust, mistaken, or partial; the sin of simony may of course be committed in connection with an unjust action, but that it has been committed requires independent proof. We can speak of simony only when the recognized indicia of this offense are present, viz., an unlawful request for, or acceptance of, money and money's worth in return for some spiritual or ecclesiastical service.—Dr. Rudolf Ritter von Scherer.


Case XXXIX: A Mistake Regarding Mass Intention

p. 156Father N., according to the usual practise in his diocese, arranges every Saturday the intentions for the Masses during the ensuing week, enters them in his register, and announces them on Sunday from the pulpit. He is accustomed every day before beginning his Mass to look up in the register the intention assigned to that day. One day he opens the book at a wrong place, and reads the intention with which he had already said Mass on the same day in the preceding week. He discovers his mistake only after he has finished Mass. He consults several priests as to whether he is bound to say another Mass for the intention properly assigned to the Mass offered for a wrong intention, or whether he has fulfilled his obligation in spite of his mistake. The opinions of his confratres are divided. Some say that he must offer another Mass for that intention, as the second (erroneous) intention frustrated the original one. Others express the contrary view. Who is right?

Salvo meliori judicio, we believe Father N. not to be bound to offer another Mass for the one originally assigned to the day on which he made the mistake. The intention with which he offers Mass on any particular day depends upon his own decision. On the Saturday he fixed the intention with which he meant to say Mass on the day in question. This act of his will was certainly equivalent to a determination to abide by the intention unless he expressly canceled it. In the act of will is implicitly included the purpose not to alter the intention or substitute for it another, erroneous, one.

p. 157In other words: On that particular day when the mistake occurred, Father N. had two intentions, the one fixed on the preceding Saturday, and the other a wrong one. Which was the intentio praedominans? Certainly that which he would have chosen, had the two presented themselves to his mind at the same time. In this case he would undoubtedly have decided in favor of the intention selected on Saturday. This solution of the difficulty agrees precisely with Cardinal Lugo's words (De Sacr. Disp., 8, n. 121): "If today you wish entirely to apply tomorrow’s Mass for Peter, so that this application is from now on preferred to any application to be made through forgetfulness of this one—and all the more to an intention already fulfilled—but tomorrow you apply the Mass for someone else, today’s application will not be judged revoked, because it was more universal and revocatory of tomorrow’s."

Father N. is therefore not bound to say another Mass for the (apparently) neglected intention.—Dr. Johann Andlinger.


Case XL: The Meaning of the Clause “with a Grave (and Long-Continued) Salutary Penance” in Marriage Dispensations

p. 158On February 25, 1890, the Bishop of Nicotera approached the Poenitentiaria with reference to this clause, and asked for a more precise definition of the amount and length of such a poenitentia gravis et diuturna. “In view of the corruption increasing daily and also the bad will of those with whom dispensation is granted, who promise with their lips what afterward they by no means actually observe; and in view also of the impossibility in which they are sometimes situated, the question is asked: Can a penance be imposed for only three months but several times a week when a grave and long-continued penance has been prescribed, and for one month when a grave salutary penance has been established?”

In answer to this question the Poenitentiaria gave no detailed explanation of what was to be considered a poenitentia gravis et diuturna, but issued only the following general instructions: “In determining the quality, gravity, duration, and so forth of the penance—matters left to the judgment of the dispenser or delegate in conformity with law—neither the limits of severity nor those of humanity are to be exceeded, and account is to be taken of the condition, age, infirmity, office, sex, and so forth of those upon whom the penalty is ordered to be imposed.” d. 8 April, 1890.

According, therefore, to the S. Poenitentiaria, every confessor applying for a dispensation, is empowered to use his own judgment in imposing a penance, which, taking the circumstances into consideration, shall be regarded as gravis or diuturna. It would be a mistake to impose as penance in such cases only a few Our Fathers, since experience shows us that too easy a penance is apt to make penitents think lightly of their transgressions; but, on the other hand, especially at the present time, we must not err on the side of excessive severity. The first principle in imposing a penance must always be that the penitent should not be frightened away from the confessional, but should be confirmed in his resolution to make frequent and good confessions in future. In determining the gravitas poenitentiae we ought not to refer to obsolete precepts; there is no reason for thinking that the gravis poenitentia salutaris required by the Poenitentiaria need differ in kind from severe and wholesome penance now usually imposed for grievous sin. Nor need the poenitentia diuturna be measured by years or months; it is simply a penance to be continued for some time, at least for some days. Under certain circumstances a penance lasting fourteen, nine, or even three days may be regarded as diuturna in the sense in which the word is used by the Sacred Congregation. In very few cases ought a penance to be imposed that would last for a year or for several months, even if the penance had not to be performed daily, but only once a week or once a month. The bridal couple may be willing to promise anything, but they will not keep their word, and, once married, they may never trouble about the matter. It is not advisable to impose frequent confession as a penance upon persons who hitherto have only gone to confession at Easter. Circumstances vary so much that we can understand why the S. Poenitentiaria let the matter rest, after giving the decision quoted above, and did not make any direct reply to the question asked by the Bishop.—Professor Johann Ackerl.


Case XLI: Sham Bidding at an Auction

p. 160The property of Sempronius is sold at auction by order of his creditors. Sempronius knows that Rufinianus desires to buy his garden, so he sends two friends to the sale, who, by bidding against Rufinianus, are to raise the price, and they do this so successfully that the garden fetches a good sum. The question is asked whether Sempronius is bound to make restitution.

The seller at an auction can act fraudulently in several ways: (1). If he conceals a defect in a thing put up for sale; (2) if he puts up men to bid against one another in order to raise the price; (3) if he joins in the bidding himself or through others, unless (a) at a compulsory sale, where this is certainly permissible, or (b) in places where it is customary for the seller to join in bidding; (4) if he afterwards substitutes another article for the thing sold; (5) if he refuses to hand over the article for the price offered, except in places where it is the custom to withdraw things if a suitable price is not reached.

From what has been said it appears that Sempronius, if liable to make restitution, would be so solely because of his intention to raise the price of his garden, for, although it is a compulsory sale, he does not really make a bid for purchase, either in person or through his friends. Two points have to be taken into account. Where such tricks are commonly practised, as is very frequently, even almost universally, the case, the matter must be judged more leniently, as a tacit acquiescence can be assumed on the part of the bidders, who are aware of the custom, and can protect themselves by similar devices (Konings, 1002; Aertnys, 490).

p. 161It is also very doubtful what is meant by a sham bidder (ficte licitans). Regarded objectively, every bidder is a real bidder, since his bid may be the last, in which case he will have to pay the sum he offered, although he may not originally have intended to acquire the thing. The distinction between a real and a sham bidder is therefore only in the intention with which they bid, and is something within them. As, at a compulsory sale, it cannot be regarded as unfair for the owner to join in the bidding either in person or through some one else, it is probably very doubtful whether the inward intention in this case can render the outward action unfair. Therefore it is scarcely possible to condemn Sempronius for having acted unfairly, and therefore he cannot be required to make restitution.—Dr. A. Goepfert.


Case XLII: May a Relic Be Venerated If There Is Any Doubt Regarding its Authenticity?

p. 162Bertha has a great veneration for the relics of saints, and possesses a number of them, having inherited some and having received others as gifts. She has papers of authentication for all except one, but she venerates that one as well as the rest. A friend pointed out that if the relic were not genuine she was guilty of superstition. Alarmed at this suggestion, she went to a priest and asked if she had really committed a sin, or if she might venerate this relic.

The questions are: (1) Has Bertha committed a sin? (2) May she continue to venerate this relic?

Answer to (1).—Before we can say whether she has sinned or not, we must consider the state of her conscience. If she has acted bona fide, believing it to be undoubtedly right and proper to venerate the relic, she has not sinned; she has acted according to her conscience, which must direct our behavior, even when it is in unconscious error. If, however, she felt any doubt as to whether she ought to venerate this relic, and whether it was sinful to do so, she has committed a sin, because it is not permissible to act in a state of doubt. If the further question be asked, whether the sin committed ratione dubii is mortal or venial, we answer with St. Alphonsus that it is venial if the person is otherwise conscientious and has not perceived the danger of sinning grievously, nor the obligation of examining the matter carefully. St. Alphonsus writes as follows (Theol. mor., I. 23): "What if someone knows that something is evil but doubts whether it is mortal or venial and acts with such a doubt? Some judge that he sins gravely or lightly according as the object of the sin in its kind is grave or light. Finally, others hold with sufficient probability that he sins only venially if the man gives no attention at all, even confusedly, to the danger of sinning gravely or to the obligation of examining the matter, provided also that he is a man of timorous conscience." Under other circumstances, the sin would be grievous. Tantum malum, quantum crediderit—says St. Bernard.

p. 163Answer to (2).—We have to distinguish public and private veneration of relics. As a general rule, when there is not moral certainty regarding the identity and authenticity of relics, they cannot be publicly venerated, nor carried processionaliter. This is plain from a decree of the S. Congreg. Rit. 2j September, 1817. Moral certainty regarding the genuineness of relics is present when the ecclesiastical authorities have approved them as relics of saints.

How do matters stand when in some isolated case, in spite of the care displayed by the Church in safeguarding the relics of the saints, some serious error as to their authenticity has crept in? Even in such a case the veneration would not be vain, as a relic is not honored absolutely, but relatively, for the sake of the person to whom it belonged. Relative veneration of the saints extends to their relics, pictures, and statues, which are objects of religious honor, not for their own sake, but on account of their connection with certain saints.

From what has been said, it appears that, in spite of the doubt as to the authenticity of this relic, Bertha may venerate it, especially as the veneration to be given it is private.—Dr. Franz Janis.


Case XLIII: Protestant Baptism

p. 164Sempronia, a Protestant maid-servant, is brought to the hospital in a state of total unconsciousness, suffering from gas poisoning. Two experienced physicians examine the patient and agree in thinking that she will die shortly without recovering consciousness. The Protestant clergyman comes to see her and says that, as he can do nothing, he will not visit her again. The Catholic priest at the hospital learns where Sempronia was born, and remembers that not long ago a convert from the same town had to be conditionally baptized, because repeated inquiries had shown that the Protestant clergy in that town were often careless in the administration of baptism. The thought occurs to the priest that perhaps he ought to baptize Sempronia conditionally, doing so quite privately. She seems to have been in good faith regarding her religion, and, in case her first baptism was invalid, her eternal salvation can be secured if she has never committed any mortal sin, or if since her last sin she has made at least an act of imperfect contrition, or can make one still in a conscious moment before death. " Must I baptize her or not? " This is the question that the Catholic priest asks himself. How ought he to decide?

Let us first answer the following questions:

I. What are we to think of non-Catholic baptism in general?

II. Can and ought Sempronia to be baptized under the circumstances stated above?

III. If she is baptized, what ceremonies should be observed?

p. 165I. With regard to baptism by a non-Catholic, we must notice, first of all: (1) that it is undoubtedly valid, if the minister baptizes with the intention, matter, and form requisite for the validity of the Sacrament. De fide Conc. Trident., Sess. VIII. can. IV. (2) It is an absolute certainty that many non-Catholic ministers are by no means careful as to the intention, matter, and form, when they baptize, so that the validity of their baptisms is often very questionable. Hence the Catholic Church has repeatedly decided that, in the case of converts to the Catholic faith, the validity of their baptism, administered by a non-Catholic, must be examined in each individual case; and wherever there is any reasonable doubt regarding it, baptism must be readministered conditionally. The Manuale sacrum (Rituale) of the diocese of Brixen contains the following instructions: “Therefore, those baptized by heretics are not to be baptized conditionally without distinction when they convert to the Catholic religion. But according to the decisions of the Sacred Congregation of the Inquisition of November 20, 1878, in the conversion of heretics, from whatever place or whatever sect they come, inquiry must be made into the validity of the baptism received in heresy. But if, after an investigation appropriate to the circumstances of times or places, nothing in favor of validity is discovered, or if a probable doubt concerning the validity of the baptism still remains, let them be baptized secretly under condition.” Ibid. p. 20, 3. Lehmkuhl remarks with regard to this investigation (P. II. nota B, ad num. 19): “It is most truly said that in individual cases it must be inquired by a diligent examination whether the proper matter and form were observed. But not by my opinion alone, but by the judgment of the Sacred Congregation for the Propagation of the Faith itself, that ‘diligent examination’ is plainly understood according as the circumstances permit, and the supreme law must always be that the eternal salvation of the person be placed in safety.”

Regarding the usual result of this investigation Konings says (n. 1264, III. in fine): “After the examination has been carried out in whatever manner is possible, today a doubt will generally remain about baptism conferred by heretics. Therefore it is universally repeated conditionally, not only among us in America, but also in England, France, Germany, Belgium, Holland, and, according to the testimony of Perrone, even in Rome.

p. 166It follows therefore that, in the case under discussion, it cannot be ascertained whether Sempronia has been validly baptized or not; and for this reason the Sacrament may be repeated conditionally.

In answer to question II., Ought Sempronia to be baptized? we are of opinion that she ought to be baptized conditionally, if the validity of her first baptism is doubtful, and her present capacity and disposition for a valid and fruitful reception of the Sacrament are at least probable, and if she requires this aid for the good of her soul, and it can be given her without detriment to religion and the public good.

(a) As to her capacity for a valid, and her disposition for a fruitful, reception of holy baptism, theologians are unanimous in requiring of adults at least an habitual intention (in order to render the Sacrament valid) and faith, hope, and the beginning of charity (in order to render its reception efficacious), with at least imperfect contrition for personal sins committed.

These requirements must be considered in detail:

(1) On the subject of the intention requisite in the recipient of the Sacraments, Lehmkuhl remarks: “The validity of sacraments which are effected in the recipient depends upon the person receiving them to the extent that a reception which can be called voluntary is required. This will must be personally present in an adult, that is, one using reason; but in those who have never attained the use of reason, the will of the minister, who acts in the name of Christ and the Church, suffices” (P. II. n. 47).— "The reason is, Marca writes, because God in His present providence over things does not will adults to be justified or sanctified without their own will and consent."—"Justification takes place through the voluntary reception of grace and gifts" (Conc. Trid., Sess. VI. cap. 7).

p. 167The intention differs, however, in the different Sacraments. For the valid reception of baptism, it must be at least habitual, i. e., there must be an act of the will tending towards the reception of baptism, and the recipient must not expressly have recalled this intention, although the act of will no longer exists. The reason why the interpretative intention is insufficient in this case is that it would be unfair to impose upon an adult the obligations which he incurs by baptism, without his express consent.

Several theologians think that supernatural attrition constitutes an intention sufficient for the valid reception of baptism, because contrition, coupled with a resolution to do all that is essential to salvation, includes the reception of baptism. Although the correctness of this view is by no means certain, it possesses enough probability to justify in case of necessity the administration of this Sacrament to a dying person.—Cf. St. Alph., Theolog. moral., 1. VI. n. 82; Lehmkuhl, P. II. n. 48, a 77 (2).

(2) Sempronia has given evidence of possessing this intention, for, to the best of her knowledge, she has led a Christian life and has shown that she desires to live and die as a baptized Christian, finding her eternal salvation through baptism and the Christian life. How could her reception of baptism fail to be voluntary? Quomodo susceptio Sacramenti non sit talis, quae dici possit voluntaria? She had not merely the desire to take upon herself the duties of a Christian, but for years she has conscientiously fulfilled them, as she knew them. If a marriage, invalidated because only one party to it really gave the required consent, whilst the other dissembled and merely feigned to give consent, is subsequently to be validated (juxta sent, communem et veriorem, S. Alph. 1. VI. n. 1 1 14) there is no need for the innocent party to renew the consent, because it continues to be revealed by living with the other. Just as here the intentio matrimonii virtually continues, so in Sempronia's case does the intentio baptismi continue habitually. If the one is enough to secure the validity of marriage, why should not the other suffice for baptism?

p. 168If one who through want of intention receives the Sacrament invalidly, Pope Innocent III says: "But one who never consents, but rather contradicts, receives neither the reality nor the character of the Sacrament" (Marc. 1434). It cannot be maintained of Sempronia that she never consents but rather contradicts. " But," some one may say, " if she were fully conscious, she would most likely object to the repetition of baptism by a Catholic priest." This supposition does not, however, exclude the intention required for a valid reception of the Sacrament, for she is baptized, not on the ground of any consent that she might give if she were conscious, but on that of her habitual intention, which we may fairly assume her to have formed unconditionally and never to have recalled.

Another objection which might be raised is this: St. Alphonsus teaches that, in dealing with a heretic who does not usually ask for sacramental absolution, we must not infer, because he displays some signs of contrition, that he has any intention to make a confession, and he cannot be given conditional absolution when he is in danger of death (1. VI. n. 483). Our answer to this objection is that the Saint is speaking of heretics who "have the greatest abhorrence of confession—but Sempronia does not abhor baptism; rather, she wills it; therefore..." The case would be different if she had expressly formed, and never withdrawn, a resolution never to accept the help of a Catholic priest. As, however, there is no evidence of such a resolution, we infer, from all that is reported of Sempronia, that there were good reasons for believing her to possess the intention necessary to a valid reception of baptism, and that she was a subjectum capax of this Sacrament.

p. 169(3) But does she possess the dispositions requisite for a fruitful reception of baptism?

This is a point that must certainly be taken into consideration, for, if we were sure that the baptismal grace could have no effect in Sempronia, because of her defective dispositions, the Sacrament could not be administered, as it would be useless and futile. On the subject of the dispositions required for baptism, St. Thomas writes (in IV. dist. 6, q. 1, a. 3, ad 5um): "For a person to prepare himself to receive grace in baptism, faith is required beforehand in adults, but not charity, because preceding attrition suffices even if it is not contrition." There is no mention here of hope and rudimentary love (amor initialis), which, with faith, are the dispositions necessary to justification (Trid., Sess. VI. cap. 6), because the attrition mentioned comprises both. In practise, a man who knows and believes the truths necessary to salvation (necessaria de necessitate medii) generally possesses contrition as well as faith. (Cf. S. Alph., Theol. mor., 1. II. n. 8, and especially Hom. Apost., T. IV. n. 13.)

If therefore the person receiving baptism has ever made these acts of virtue, and has not nullified them by contrary acts, or made his act of contrition void by subsequent mortal sin, he no sooner is baptized than the grace given by the Sacrament begins to have its effects; otherwise it remains latent until the recipient, by an act of at least imperfect contrition, calls it into activity. (Cf. S. Alph., Theol. mor., I. VI. n. 87, a 139.) If Sempronia was in good faith as a Protestant, we may fairly assume that she practised these virtues, and that on her part there was nothing to stand in the way of the conditional repetition of her baptism.

p. 170(b) We have, finally, to consider Sempronia's spiritual needs, and the possible hindrances of a higher nature, which may prevent any attempt to help her.

(1) There is no urgent reason for thinking that Sempronia is in a state of mortal sin, and therefore, in her unconscious condition, in extrema necessitate spirituali, "that the danger of damnation is so imminent that, morally speaking, she cannot escape it without the help of another" (Müller, 1. II. § 57, n. 8), yet, as she is now absolutely helpless, there is certainly some reason to fear for her eternal salvation.

Sacramenta sunt propter homines; and a Catholic priest can easily, and probably successfully, come to the aid of this wandering sheep in great, possibly extreme, danger of eternal damnation. Indeed, it would be difficult to find good grounds for not even thinking him bound to perform this charitable work, belonging to his official duty.

(2) Among non-Catholics it may happen, under similar circumstances, that baptism cannot be administered without giving rise to public scandal, and to serious danger to either the Catholic religion or the spiritual welfare of the faithful. In such a case, as Konings rightly remarks (n. 1261), the good of the individual must not take precedence: "for the common good is to be preferred to the private good." There cannot, however, be any danger in connection with the baptism of Sempronia. Her burial as a Protestant, if she really dies, cannot be prevented, but it will cause no scandal, for her baptism will be absolutely private. She may recover her health, and continue to be a Protestant, but this possibility can no more be an obstacle to her baptism than it would be to that of a child of non-Catholic parents, of whom, if in danger of death, St. Alphonsus says: "It is certain that the child can and ought to be baptized, even against the parents’ will, if the child is in danger of death. Thus commonly, and so forth." (1. VI. n. 129). We may also quote Lehmkuhl (P. II. n. 84): "In ordinary circumstances the Church is accustomed, unless danger of death is present, to await the consent of either parent and a probable hope of Catholic education."

p. 171(3) Some one may say: "If Sempronia ought to be baptized, then every non-Catholic who is in danger of death and has lost consciousness ought to be baptized or absolved conditionally; but this is quite contrary to the practice of the Church." In reply we may argue that the reasons and circumstances which have been brought forward in favor of Sempronia's conditional baptism do not exist in the case of every non-Catholic. Where they do exist, the rule, which we quote from Lehmkuhl (P. II. n. 78, not. 2), is certainly not opposed to the practice of the Church: "Therefore, when according to the teaching of many writers a person deprived of the senses can be baptized, there is no reason why it should not be done; indeed, charity seems to impel one to it."

We can now arrive at the following conclusion from the answers to questions I and II:

As the validity of Sempronia's first baptism is doubtful, and her present capacity and disposition for baptism are probable; as, moreover, her spiritual state seems to require this assistance and there is no just obstacle to its administration, she can and may be conditionally baptized; and it is surely an act of Christian charity showing true zeal for souls, if the Catholic priest baptizes her conditionally: si non es baptizata et si capax es, ego te baptizo, etc. It would be a mistake to insert the condition " si disposita es," for this intention on the part of the priest would render the Sacrament null and void if the disposition only developed later, and it would quite frustrate the object of the Sacrament in this case.

p. 172If there was any positive reason to suppose that Sempronia desired sacramental absolution, she ought to be absolved conditionally (si capax es) after her baptism. If time and opportunity permit, the Bishop's authorization must be asked for absolving a person from heresy, since the case belongs to the forum externum Episcopi.

In the same way some positive ground would have to be present, to justify our assuming in Protestants any desire to receive Extreme Unction.

III. What ceremonies ought to be used in administering baptism to Sempronia?

It is a private baptism to one in extremis; hence no godparents are needed: "although a sponsor need not necessarily be employed in private baptism, one may nevertheless fittingly be employed, and it is more excellent that one be employed" (St. Alph., Theol. mor., 1. VI. n. 147, praenot. II.).

With regard to the actual baptism the S. Rit. Cong., on September 23, 1820, issued the following regulations for private baptism of persons in extremis:

( 1 ) All that in the Rituale precedes the actual baptism may be omitted, and the person be at once baptized in the ordinary way: pouring water three times upon the person’s head in the form of a Cross, saying: ego te baptizo, etc.

(2) If the priest has no baptismal water at hand, and there is danger in delay, he may use ordinary natural water.

(3) After the baptism, he is to anoint the person on the brow with chrism, if he has any with him, and is to say meanwhile the words prescribed in the Rituale: Deus omnipotens, etc. (4) He is to give the white cloth and the lighted taper with the usual words.

p. 173(5) If the person recovers health, the omitted ceremonies, that ought to precede baptism, are to be performed in the church: "but the omitted ceremonies must never be supplied outside the church," as de Herdt says (S. Lit. prax. de Bapt., n. 6).

(6) All these regulations hold good, and are to be observed as far as possible, in the conditional baptism of a non-Catholic, as Konings has shown (n. 1264, I. and VI.).—Johann Schwienbacher, C.SS.R.


Case XLIV: The Sense of the Words “Pure Virgin” in the Constitution of a Religious Order

p. 174Miss X. applies to the superior of a convent for admission. The superior answers that she may come, but only on condition that she is a pure virgin. X. goes to her confessor, and tells him that she was once so unhappy as to be seduced, but the sinful act had no results, and she repented of it and confessed it long ago. She asks anxiously whether she can describe herself as a pure virgin.

It can scarcely be doubted that the constitutions, to which the superior referred, meant, by the words " a pure virgin," to designate one who is pure in the ordinary acceptation of the word, and in the eyes of her fellow creatures—only those who had " fallen " were to be excluded from admission. It is possible, and is said to have actually happened, that a superior, misunderstanding the text of the rules, has meant really vera virginitas coram Deo, and in this way has made the mistake of making admission depend upon a condition not based upon the rules. In this case X. can with a clear conscience call herself a pure virgin, for she is such, according to the constitutions to which the superior has referred. The mistake is on the part of the superior, whose wrongly imposed condition must be regarded as non adjecta (cf. Gury, 795 nota). How would matters stand, however, if the rule really required virginity in the eyes of God, and absolute innocence of at least any outwardly dishonorable action?

p. 175We can safely assume that the rule of no religious order of women would receive the approval of a Bishop, and still less of a Pope, if this interpretation were to be placed upon it, as such a point would inevitably give rise to many embarrassments and scruples. We can hardly be wrong in believing that the ecclesiastical authorities would not be justified in attaching such a condition to the admission of postulants, for it would be injurious to the community life, and a morally impossible condition.

In an analogous case, St. Alphonsus writes: The authors say that a bride corrupted by another man, even if she is asked by her bridegroom whether she has been known by another, may dissemble and deny it by a restriction that is not purely mental, replying that she is not corrupted, understanding this in the common estimation (1. vi. 865). X's confessor may set her mind completely at rest.—Georg Freund, C.SS.R.


Case XLV: Matrimonial Consent

p. 176Lucillus and Agnes were married, but the priest, of very old age, accidentally omitted the portion of the ceremony in which the essential " Yes " should have been spoken.

Some time afterwards they quarreled, and Lucillus said to Agnes: "Pack up and be off, you are not my wife." Agnes was astonished, not knowing what he meant, until he explained to her what had happened. The witnesses to the marriage were still alive, and remembered the occurrence; they had noticed it at the time, but thought it only a matter of form, and said nothing, lest they should do mischief. The business was referred to a higher authority.

The marriage was recognized as valid, both by the Church and the state. The Bishop's answer ran as follows: " The couple evidently approached the altar with the intention of being married, and with the same intention they clasped each other by the hand, gave the rings to be blessed and exchanged them in token of their troth that they had pledged, and they signed the marriage contract; all this took place in the presence of the parish priest and two witnesses."

While no one is bound to regard this decision as correct, it is a fact that in some oriental rites the bridal couple say nothing actually expressive of the conclusion of the marriage, which is externally manifested by the clasping of their hands and other ceremonies, often very solemn.

In cases where there is doubt regarding the validity of a marriage that has already taken place, Rome gives no absolute decision, unless the matter is perfectly clear, but in practise, she upholds the marriage as far as possible, for "Actus rite factus praesumitur."

In the present case, if the answer " Non constare de nullitate " had been received from Rome, the couple would have had to acquiesce in their marriage, at least if it had been consummated, they could not contract other marriage. They would have had to refrain altogether from marriage, for the impediment of a bond probably existing stands in the way; with so great a danger of nullity another marriage could not take place.—Honorius Rett, O.F.M.


Case XLVI: Deposition of Witnesses to a Will

p. 178Peter bequeathed all his property to Paul, and gave him his will to take care of. In the course of the night in which Peter died, Paul's house was burnt down and the will was destroyed. Peter's natural heirs then took proceedings to get possession of what he had left, in spite of the assertion of a witness (whom they acknowledged to be very trustworthy) that he had read Peter's will and had seen that Paul was appointed sole legatee, except a few bequests ad pias causas.

What ought the natural heirs to do quoad justitiam? and how should they be treated in the confessional?

Answer.—There is no doubt at all about the case as far as the civil law goes, which prescribes: " In default of a valid declaration of the last will, the whole of the deceased's property passes to the legal heirs."

A valid verbal declaration did not exist in this case, and the written document had perished, ergo Paul had legally no claim at all upon the inheritance. The existence of one witness is absolutely insufficient for contesting the will in Paul's favor. According to Canon Law, and therefore also according to Catholic theology, one witness, however trustworthy he may be, is not enough (St. Alphonsus Liguori, Laymann, Holzmann, Lacroix, Viva, Noldin, etc.) to constitute any obligation quoad justitiam, regarding a lost will, or one that never was drawn up. The heirs are therefore not in the least bound, pro foro conscientiae, to give Paul a farthing.

We must regard the bequests quoad pias dispositiones rather differently. Writers on Moral Theology teach almost unanimously that the heirs are bound in conscience to pay bequests for pious purposes, even although they may not have been included in a will, provided there is evidence that the deceased desired money to be applied to such purposes. Two witnesses suffice to impose an obligation pro foro conscientiae.

Of course the natural heirs are not required to search for witnesses, or to try to find out whether the testator expressed no wish that some of his property should be applied ad causas pias. But in this case the knowledge of Paul's statement and of that of the other trustworthy witness regarding the bequests ad causas pias contained in the lost will is enough to impose upon the heirs the obligatio haec legata solvendi pro foro conscientiae.

A confessor should be particularly warned, in a case of this sort, to leave the heirs in bona fide, if in bona fide they pay nothing, and he foresees that no admonition on the subject would have any good result. Delama says: "The confessor, taking account of the ignorance of the faithful, who often persuade themselves only with difficulty that the foregoing assertion is true, ought generally to leave them in good faith; and this according to the common teaching concerning the expediency of admonishing, or not admonishing, penitents who are in good faith about some obligation of justice. But if the confessor is questioned, he will answer." l

I should like to add to the last sentence: There is no dubium prudens regarding the existence of the will. Therefore a confessor might advise the heirs in a friendly way to give Paul something, but they cannot by any means be considered bound to do so.—Prof. Gspann.

1 Cf. Gury, n. 818 (Ed. roma. P. Ballerini procurata); Delama, Dionysius, Tractatus de justitia et jure, Trent, 1881, p. 71, n. 96.


Case XLVII: Mistaken Adherence to the Rule an Obstacle to Daily Communion in Convents

p. 180There are still here and there communities of women who are deprived of the precious boon of daily Communion, granted and earnestly recommended by the Holy Father, the head of all religious orders upon earth. This deprivation is due to their immediate superior, who considers daily Communion to be incompatible with the routine imposed by rules and customs.

Question.—Who has power to remedy this evil?

In such cases it is the duty of the Head of the Order and of the confessor to overcome the prejudices of the responsible persons, by explaining the papal decree of December 20, 1905, and seeing that it is fully carried out. In this way the religious will be enabled to enjoy their privileges. The following points especially must be kept in view:

( 1 ) Although the confessor should not interfere in the domestic arrangements of the house, it is his duty to discharge the confessor’s duty of teaching and admonishing, not only in the case of the subordinate Sisters, but also emphatically in that of the local Superior and her advisers. In publishing the decree, the Holy Father paid particular attention to religious communities, including those of women, as appears clearly from sections 7 and 8, where it is laid down that " freedom of access to the Eucharistic table, whether frequently or daily, must always be allowed them... and in order that all religious of both sexes may clearly understand the provisions of this decree, the Superior of each house is to see that it is read in community, in the vernacular, every year within the octave of the Feast of Corpus Christi."

p. 181Members of religious Orders, above all other Christians, are bound to obey the Holy Father's instructions, for he is the head of all Orders, it is to him that they have taken a vow of obedience, and so they are pledged to obey him, although not always ex formali obedientia voti, yet at least from the virtue of monastic obedience. The confessor ought to admonish the local superior not merely to inculcate obedience in words and to require it for her own regulations, but also to encourage her subjects to render it most zealously to the supreme head of all religious Orders. It is the duty of the confessor and of the Mother General to show how daily Communion can be arranged in conjunction with the Mass at which the Sisters assist daily, and their other spiritual exercises, so that there may be sufficient time for preparation and thanksgiving without altering the prescribed routine more than is absolutely necessary. It will then be the local Superior's business to announce this re-arrangement of the day's duties to the community, and to see that it is carried into effect.

(2) The confessor ought to adhere closely to the decree in dealing with the individual religious in confession. In section 5 it is stated: " That the practise of frequent and daily Communion may be carried out with greater prudence and more abundant merit, the confessor's advice should be asked." This shows plainly that the penitent, if of the requisite dispositions, i. e. if in a state of grace and of right and pious intention, does not need a positive permission on the part of his confessor to communicate daily, since it is bestowed by the Holy Father himself; but the penitent will do well to act on the confessor's advice. With a religious a confessor should also regard himself as a counselor, not as one empowered to command, provided the penitent has the right dispositions.

(3) He must beware of forbidding a religious in these dispositions to receive Communion daily, for the decree says explicitly in section 1: "No one who is in the state of grace, and who approaches the holy table with a right and devout intention, can lawfully be hindered therefrom." And in section 5: " Confessors are to be careful not to dissuade any one from frequent and daily Communion, provided that he is in a state of grace and approaches with a right intention."

In his dissertation on " Frequent and daily Communion," Father Haettenschwiller, S.J., remarks: " It would be a mistake on the part of a confessor to a community of women, since the publication of the decree, if he were to say: ' Hitherto you have gone to Communion four times each week; in future you may go every day except on the day appointed for your confession.' "

In the same work it is declared as quite contrary to the spirit of the Church, for postulants and novices, who perhaps communicated daily as long as they were in the world, to be forbidden to do so in the convent, simply to make a difference between them and professed nuns. It would also be a mistake to debar any one from Holy Communion as a punishment for some fault, and a still greater mistake for the Superior to do this. According to the decree " Quemadmodum " of December 17, 1890, article V, a Superior may forbid a subject to receive Holy Communion, not as a punishment, but to avoid scandal, if since her last confession she has given scandal to the community, or committed some serious and notorious offense; but the prohibition can last only until she has again been to confession.

p. 183These are a few suggestions that may be of use in removing the alleged obstacles to frequent and daily Communion in communities of women.—Johann Schwienbacher, C.SS.R.


Case XLVIII: Extreme Unction in a Case of Necessity

p. 184A priest was administering Extreme Unction to a dying person, who seemed to be on the point of breathing his last just before being anointed, for which reason the priest hastily anointed him on the brow, saying: Per istam sanctam unctionem indulgeat tibi Deus, quidquid deliquisti. The sick man did not, however, die just then. Ought the priest to anoint the man's eyes, ears, etc., and use the formula of words proper to each application of the holy oil? or may he allow the one application to the brow to suffice?

Answer.—In the first place the wording of the formula needs correction. The priest ought to have said Dominus instead of Deus, and to have added Amen; although the valor sacramenti was not imperiled by the alteration. As to the validity of one single application of the holy oil, we may quote a rescript issued by the Holy Office on April 25, 1906: "When this supreme Congregation was asked that a single brief formula be determined for the administration of the Sacrament of Extreme Unction in a case of imminent death, the Most Eminent Fathers decreed: In a case of true necessity the following formula suffices: Per istam sanctam unctionem indulgeat tibi Dominus, quidquid deliquisti. Amen." On the following day, April 26, this decree received the Pope's sanction. Formally the decision refers only to the forma sacramentalis, but indirectly it affects also the materia (proxima) sacramentalis, as the materia et forma sacramentalis make one inseparable sign. If, then, one single sacramental form, in the words prescribed, suffices, it follows plainly that one single sacramental materia proxima (anointing on the brow) also suffices. As, moreover, the decree simply says " sufficere," it is not permissible to question the validity of the one anointing, and the anointing must be performed absolute, not sub conditione, for Extreme Unction can be administered conditionally only when there is a doubt as to the validity of the Sacrament. If the one anointing on the brow, given absolute, has already constituted a valid administration of the Sacrament, the anointing of the eyes, ears, etc. cannot be performed even conditionally, and the priest can only supply the omitted prayers and ceremonies.

This is the opinion of almost all the important modern authorities. Lehmkuhl says (Theol. mor., Ed. 11, Vol. II. n. 718): "A single anointing is certainly valid, for example on the forehead, if the general formula is used with it. This is now established beyond doubt by the decree of the Holy Office dated April 25 (26), 1906, which formally indeed decides concerning the abbreviated formula, but implicitly also concerning the single anointing." The same writer uses similar language in his Casus conscientiae (Ed. 3, Vol. II. n. 671 ): "There were some who doubted the validity of an anointing however abbreviated unless the individual senses were anointed one by one under their respective formulas.... But every reason for doubt was removed by the decree of the Holy Office dated April 25, 1906." In n. 673 there is another quite consistent remark on the question of conditionally completing the anointing of the various sense organs: "The validity of a conferral of this kind can no longer be doubted ... nor is there any further occasion to repeat or supply anything if the dying person should sometimes survive longer." Lehmkuhl expresses the same opinion with equal assurance in his Compendium theol. mor., n. 938, ed. 5. The same view is taken in Müller-Schmuckenschlager's Moraltheologie, ed. 7, III, Supplement, p. 24: "According to many, this formula, when used in necessity, is not to be repeated, not even conditionally. For there is no probable doubt concerning its validity, and outside the supposition of doubt the sacramental rite ought not and cannot be employed again. (See Collationes Brugenses, February 1907.) If, therefore, the dying person continues breathing, let the omitted prayers be supplied in their proper order, according to the prescription of the Roman Ritual, title V, chapter 1, number 10.

p. 186A similar statement occurs in Schüch-Polz's Pastoraltheologie, Ed. 15: "A priest is under no obligation to employ the full form and matter under the condition 'si non es unctus,' even -if the sick person should live some considerable time. A conditional repetition of the Sacrament is unnecessary, because all has been done that St. James prescribes in his epistle, and that the Council of Trent requires in consequence. The prayers omitted may be finished in the sickroom, first those which precede the anointing, and then those which follow it. When contagious diseases are prevalent, the prayers before anointing may be said by the priest in the church, before he goes to the sick man, and those after it likewise in the church on his return. If there is danger in delay, all the prayers may be said in the church after his return (de Herdt, p. 6, n. 207)."

Finally we may refer to Göpfert (Moraltheologie, Ed. 6, III, n. 197) and to Noldin (De Sacram., Ed. 8, n. 452), where the same opinion is expressed.

Although there is no obligation to finish anointing the eyes, ears, etc. (sub conditione), yet there is no proof that it would be wrong to do so; in fact, other authors maintain that it should be done. The editors of the Acta S. Sedis (Vol. 39, fasc. 7) remark with regard to the decree of the Holy Office published in that volume: "If the immediate danger passes over, and especially should it be uncertain whether the sick man can receive the other Sacraments, all the anointings should be repeated sub conditione, with the proper form of words in each case, and all the prayers previously omitted should be said (according to the Rituale)." We should point out that this is nothing but the private opinion of the editors, not an official statement on the part of the Holy Office. We are aware that the opinion "licet repetere" is held by eminent professors in Belgium, and that in recent editions of the diocesan Ritualia this conditional repetitio per longiorem formam is given. In fact, where the Bishops state their adoption of this opinion in some official publication the parochial clergy are practically bound to adhere to this practice, as it has official sanction; they must, namely, use the forma abbreviata sub conditione and later anoint the various organs of the senses, also sub conditione.

p. 187So much as to the history of this controversy. The New Code, in Canon 947, while allowing in case of necessity one anointing on the forehead with the shorter form, demands that the other anointings be supplied right after, if the person still lives.


Case XLIX: Release from a Vow

p. 188A woman takes a vow to enter some religious order, but after her admission to a convent her health breaks down, whilst she is a novice, and she is sent away. Is she now free from the obligation of her vow?

Hitherto the answer given by casuists to this question was in the negative (cf. E. Müller, Theologia moralis, Ed. 9, II. p. 192, casus 1; Göpfert, Moraltheologie, Ed. 6, 1, p. 479, etc.; Lehmkuhl, Theologia mor., Ed. 11, 1, p. 333; Noldin, de praeceptis Dei et ecclesiae, Ed. 8, p. 239), but it has recently been reversed by a decree of the Congregation de Religiosis dated September 7, 1909, affecting all religious orders of men (Acta Apost. Sedis, 1909, no. 17, p. 700, etc.), and extended to orders of women on Jan. 4, 1910 (Acta Apost. Sedis, 1910, no. 2, p. 63, etc.).

The Congregation decided as follows: " No one who has been dismissed from a religious community for any reason whatever can be admitted to the novitiate or to profession, under penalty of invalidating the latter... Novices and religious cannot in future be admitted to the same order or congregation or province." No one can be required to ask a dispensation from what would be a special favor to the applicant and a violation of the law. Therefore the vow is no longer binding, for it cannot be kept without having recourse to extraordinary means, which cannot be obligatory. (The case would be different if a pledge to have recourse to such extraordinary means had been expressly included in the vow.) This conclusion would hold good whether the person who took the vow had intentionally or unintentionally brought about her dismissal.— Dr. Karl Fruhstorfer.


Case L: The Conditions for Gaining an Indulgence

p. 189Mother Pia, an Ursuline who has taken solemn vows, when wishing to gain plenary indulgences, makes the visits of a church, as is required, but in order to save time she says no prayers, but part of her appointed office (officium parvum B. M. Virg.).

Question.—Is this enough to gain the plenary indulgence?

The good works prescribed for those endeavoring to gain a plenary indulgence are usually Confession, Communion, visit to a church, and prayer for the Holy Father's intention. The first point to decide is whether prayers that one is already bound to say suffice for this purpose. The unanimous answer is that they do not: " nec sufficit, nisi id expresse concedatur, praestare opera jam aliunde debita, ut sunt v. g. jejunium quadragesimale, recitare Breviarium, etc" Marc. 1730 (5) with reference to Decr, auth., n. 291 (2).

Beringer writes in the same way (Die Ablässe, I, Part X. p. 80, etc.): " A work which one is already for other reasons bound to perform cannot serve to gain an indulgence, unless the Pope has given permission for it to serve, either when granting the indulgence or in some special decree. It is impossible for one action to satisfy two obligations, each of which requires the performance of this action.... Therefore, failing any special indult, fasting on the forty days of Lent, or on Ember days, or vigils, cannot take the place of a fast ordered as a condition for gaining an indulgence. In the same way, according to an answer given by the S. Congregation of Indulgences, on May 29, 1841, a priest cannot for gaining an indulgence say his Office instead of the prayers prescribed by the Pope."

p. 190The question whether the visit to a church on Sundays and holidays, for the purpose of hearing Mass, suffices to gain the indulgence, is answered by some authors affirmatively and by others negatively. The latter give as their reason the fact that to visit a church and to hear Mass are two different things. Beringer advises those who cannot easily pay a second visit to the church, to come early to Mass or to stay after it is over, so as to make the visit and say the required prayers.

With regard to the penance imposed in confession, according to papal rescript of June 14, 1901, any indulgences attached to it may be gained; but from the question which elicited the abovementioned decision, it does not appear that the performance of the penance can take the place of the prayer to be said during the visit to the church, as a condition to gaining a plenary indulgence (Acta S. Sedis, tom. XXXIV. p. 125), unless the confessor, who can impose opera aliter debita by way of penance (S. Alph., 1. VI. 513), should allow it.

After these general remarks we may answer the question of Mother Pia. In the cases to which we have referred the works have been opera stricte, i. e. sub peccato debita. As to the prayers imposed on religious by their Rule, in most cases they do not bind under sin, although, as theologians show, any avoidable omission of them per accidens is generally not free from venial sin. Therefore Beringer writes: " As in religious communities the Rule is generally not binding under sin, the prayers and pious practices, enjoined by the Rule, can serve to gain the indulgences which are attached to such works of piety." The Office which Mother Pia has to say daily belongs to the class of prayers prescribed by the Rule, for the strict duty binding certain religious of both sexes to the daily recitation of the Divine Office sub gravi is not applicable to her, for although she has made solemn vows, her order was not intended to say the Divine Office in choir. "All professed religious of either sex who are destined for choir are bound to the Hours" (S. Alph., 1. IV. 141). Therefore Mother Pia's practise cannot be blamed nor pronounced insufficient to gain plenary indulgences.—Johann Schwienbacher, C.SS.R.


Case LI: Is It Necessary to Be in a State of Grace in Order to Gain Indulgences for the Souls in Purgatory?

p. 192Quite recently two prominent writers on dogma, Christian Pesch (Praelectiones dogmaticae, Ed. 3, tom. VII. p. 248) and De Augustinis (De re sacram., tom. II. 339) have favored a view held by the great Jesuit writers Suarez (Disp. 53, sect. 4, n. 6) and Bellarmine (de indulgentiis, 1. 1, c. 14), to the effect that both plenary and partial indulgences can be gained on behalf of the dead even by one who is not in the state of grace. Naturally those indulgences are excepted for gaining which confessio or contritio is required by the Church as a sine qua non.

The advocates of this theory argue as follows: Although the guilt of sin and its eternal punishment are remitted, a Christian does not by any means always escape its temporal punishment (Trid. sess. VI. can. 30, in Denzinger-Bannwart, n. 840). Peccatum is the causa efficiens of poenae temporales. Hence it is absolutely necessary for the homo in statu viae to be free from grievous sin, before he can attempt to avert poenae temporales by doing good works and gaining indulgences. If an indulgence is gained for the souls in purgatory, he who receives it is already in statu gratiae sanctificantis; that is certain. Ergo, the person gaining it need not be in the state of grace; it is only necessary for him to do the required good works.

Pesch sums up the argument more briefly: "The state of grace is required not as a cause of the indulgence, but as a disposition for receiving its effect. Therefore, if the effect is received by the deceased, the state of grace is not required in the living person who fulfills the conditions." He even asserts in contradiction to Pohle: "many theologians think that even a sinner can gain an indulgence for the dead."

p. 193Dr. Josef Pohle (Lehrbuch der Dogmatik, III. 522) is altogether opposed to this theory. Pohle argues that indulgences can only indirectly benefit the dead, and that the Church does not directly apply them to the poor souls through the agency of the living.

He is no doubt correct in this statement, but, on the other hand, it is equally correct to believe that all indulgences capable of being applied to the dead can be applied to particular souls. Although the application is per modum suffragii, and we cannot know whether the indulgence gained is applied to that particular soul, or applied in its full extent, an indulgence infallibly has some result, and has it in the case under discussion, because the status gratiae is present in all holy souls, as a dispositio ad effectum recipiendum.

It has been always the custom of the Church to apply the fructus medius of the Mass and satisfactory works and indulgences to particular souls, and this justifies us in assuming that the anima determinata infallibly receives each time some part, though perhaps a small one, of the opus satisfactorium applied to it. With regard to the effectus satisfactorius it is, according to Suarez (de euch. disp. 79, sect. 10, n. 3 sqq.), a sententia communis, that Masses for the dead infallibly secure the remission, ex opere operato, if not of the whole punishment due to it, at least of some part of it (Pohle, p. 380).

Taking all these considerations into account, we may safely regard the theory that persons in mortal sin can gain partial and plenary indulgences for the dead as thoroughly reasonable.—Dr. Gspann.


Case LII: Hearing Confessions in Foreign Languages

p. 194Titus is priest in a large industrial town where there are workmen of various nationalities, who often know nothing of the language of the country. With the help of several priests who understand the various languages spoken in that town, he has compiled a scheme of confession in several languages, so as to be able, in case of necessity, to hear the confessions of people speaking a language unknown to him. His confrater Commodus asks him: " Why give yourself so much trouble? When they are in danger of death, I can validly absolve such people if they only give some sign of contrition; but otherwise I cannot hear confessions in a language that I do not properly understand."

What ought we to think of the theory and practise of these two priests respectively?

Commodus is wrong in fancying that danger of death is the only case in which a penitent, whose language the confessor does not understand, can validly receive absolution from him. He may receive it (1) whenever confession is necessary, and (2) whenever a confessor cannot be found who understands his language.

Confession is necessary especially in the following cases: (1) At the time for making the annual confession; (2) when it is essential to a worthy reception of Holy Communion, and this cannot be omitted or postponed without neglecting the Easter precept, or incurring a danger of scandal or suspicion. If the communicant in this case were sure of being truly contrite, he might communicate without confession. St. Alphonsus expressly says that a confessor speaking only a foreign language is equivalent to one who is absent (Homo Apost., XV. sect. n. 26, 3). (3) When the penitent wishes or requires to receive another Sacrament of the living, viz., Extreme Unction, or matrimony, and is not sure that he is in the necessary state of grace or of perfect contrition; (4) When the penitent, if deprived of the grace of the Sacrament of penance, is in danger of falling into grievous sin, or of losing the great benefits conferred by this Sacrament; (5) If he, being unable to make his confession at once, would be obliged to remain two or three days in the state of mortal sin (as St. Alphonsus says, 1. VI. n. 487), or even only one day, according to Marc, n. 1698. This would be still more true in a case where immediate confession was necessary because of some special danger or trouble of conscience.

p. 195The other condition required, in cases of necessity, to justify a priest in giving absolution without a full confession, is the circumstance "in which no confessor is available by whom the penitent can be understood" (Marca, n. 1697, 4). Copia confessarii ought probably to be understood here in the same way as in the rule that any one who has committed mortal sin must go to confession before receiving Holy Communion. In both cases a commandment has to be observed that binds de jure divino. In this sense the following rule may hold good: " Copia confessarii does not exist when there is no confessor at hand who knows the penitent's language, and when none can be found without great exertion, because the nearest is perhaps two or three hours' journey distant, or even less, if there are other difficulties besides distance, such as want of time, bad health, unfavorable weather, etc. (Cf. S. Alph., L VI. n. 264, and others.) This is the general rule. If circumstances permit, however, it is advisable to send ignorant and spiritually neglected penitents to a confessor who understands their language, and even to do so, if possible, also in cases where confession is necessary, since the assistance of such a priest is often essential not only to the completeness, but also to the validity, of their confession and to the amendment of their lives.

p. 196As to the plan devised by Titus in his zeal for souls, it is sanctioned and approved by several authors, for instance by Gury, Casus consc, II. n. 480, who discusses the right course to be adopted by a Catholic missionary who is the only priest in a large district where a language is spoken of which he is totally ignorant. In order that he may be able to some extent to hear confessions, Gury proposes to him to learn the words that denote the sins most frequently committed, and to repeat them interrogatively to his penitents, so that they, nutu capitis, or by some other sign, may answer affirmatively or negatively. In this way Gury thinks a confessor can form some general idea of the sins committed by each penitent. The method invented by Titus is in exact accordance with this advice, and he deserves all possible praise rather than the blame given him by Commodus. In order to make his method still more fruitful of results, Titus will do well to notice the following points:

(1) He must secure the validity of the confession by trying in the penitent's language to induce him to make an act of contrition, mentioning the chief grounds for imperfect as well as for perfect contrition. For still greater security he may require a short act of faith to be made before the act of contrition, especially in the necessaria fidei de necessitate medii, i. e., in the most holy Trinity, also in the Incarnation and death of our Lord Jesus Christ. The penitent is sufficiently reminded of Deus remunerator in the act of contrition.

p. 197(2) With regard to the completeness of the confession, Titus may follow Gury's method. As a rule no one can be bound to make a confession through an interpreter (S. Alph., 1. VI. n. 479, 3). Although it is generally not possible for a confessor, using questions and forms learnt by heart in a foreign language, to arrive at a completely satisfactory confession, which, according to the Council of Trent (Sess. 14. can. 7) is required de jure divino, still a confession of sins (although not complete) is advantageous to the penitent and quiets his conscience far more than would be the case if he received absolution after giving merely some sign of contrition.

(3) Finally, Titus should do his best to make his penitent understand that this confession is quite sufficient for the present to obtain pardon from God for all his sins, but that he is bound later on, when he finds a priest who understands his language, to make a fuller and more exact confession of sins that he has now been unable to confess properly. All theologians agree in recognizing this obligation on the part of the penitent, and the contrary opinion was expressly condemned by Pope Alexander VII, as sent, damnata. This obligation cannot be imposed in certain cases: (a) on the dying, when there is no probability of their ever again seeing a priest who knows their language; (b) on penitents who have only venial sins, and therefore no materia necessaria, to confess; (c) on such as had only one or two grievous sins on their conscience, and have succeeded in making a full confession of these sins by the method described above; and (d) on those who are bona fide unaware of this duty, and of whom there is good reason to fear that they would not accept the admonition, or would later neglect, by their own fault, to follow it, so that it would do them more harm than good, and might possibly render their confession altogether invalid.—Johann Schwienbacher, C.SS.R.


Case LIII: The Obligations to Hear Stipend Masses

p. 199Father Paulus received a large sum of money from a lady whom he visited frequently during her illness, and to whom he supplied all consolations of religion. She asked him to see that the money was spent for Masses after her death. He put the money in the savings bank of the town, and when the lady died, two years later, he took out part of it in order to have Masses offered by befriended priests, but the rest he intended to appropriate for the Masses that he would say himself. As he had other similar duties to perform, nearly two years elapsed before he had said all the Masses. Did he act rightly?

In taking the money to a savings bank, Paulus did as he was bound to do. As long as the giver lived he was in the position of custodian of money not his own, the interest of which belonged to the owner. He had to deal with it as a sensible owner would do, and a sensible man nowadays invests his money where it will bring in interest. He might of course deduct car fare, and any other incidental expenses. The owner was free to appropriate the interest or to apply it to some definite use. As she did neither of these things, it was added to the capital and increased the number of Masses. It is plain that the lady before her death might have asked for the money to be returned, and have put it to some other use. In order to fulfil the obligations of a careful custodian, Paulus ought to have made a note of the source whence he obtained the money and the object for which it was given, so that if he should die suddenly, the money entrusted to him would be put to its proper use.

p. 200As soon as the owner died, her instructions had to be carried out, and Paulus was bound either to say the Masses himself, or to arrange for them to be said by others, and in return he acquired a right to dispose of the money. Hitherto he had only been its custodian, so that if it had been lost through no fault of his (e. g., if it had been stolen), he would have been under no obligations with regard to it, but now he was its owner, and had all the duties and responsibilities of ownership. If it were now lost, it would be his duty to have the Masses said at his own expense.

Noldin, de sacramentis, no. 184, writes: "When this contract (I give that you may do) has been entered upon, ownership of the stipend passes to the priest together with the obligation in justice of applying the sacrifice of the Mass for the intention of the giver; he can satisfy this obligation either personally or through another. Therefore, if through any fortuitous event whatsoever the priest loses the stipend received, the obligation of applying the Mass does not cease, since a thing perishes to its owner." A contrary opinion is, however, held by some authorities; Génicot, for instance, says (Th. mor. inst., II. 230): "Manual Masses could be omitted wholly or in part if the money accepted as a stipend perished wholly or in part, for example by being stolen." Since the issue of the decree " Ut debita" by the S. C. C. May 11, 1904, it has not been permissible to hold this latter opinion, for there is in the decree an explicit statement (no. 6) to the effect that if any one has in anyway undertaken to say Masses he is bound by his obligation until he receives from those to whom he has transferred the stipendia definite information that the Masses have been said, "so that if, through the loss of the alms, the death of the priest, or any other cause whatsoever, even a fortuitous one, the matter should come to nothing, the person commissioning the Masses must make good the loss from his own resources and is bound to satisfy the Masses." Paulus is therefore fully responsible for the Masses that have to be said.

The will of the giver of the money decides the number of the Masses and the amount of the stipendia. It is a very commendable custom to ask the necessary questions on this subject when the stipendium is given, in order that there may be no obscurity as to the obligation incurred and the manner of its fulfilment. The wish of the giver is, according to the rules of the Church (" Ut debita," no. 2, 4), decisive also in regulating the time within which the Masses are said, and the transference of the intentions. In this particular case the lady gave no special instructions, and therefore the ordinary rules of the Church ought to be observed. The number of Masses depends upon the amount of the money given, and the stipendium usually paid, or required, in the diocese. This is the standard for Masses provided for by a legacy, and the same standard is applicable to the stipendia for Masses entrusted to other priests. "The alms can never be separated from the celebration of the Mass, nor exchanged for other things or diminished, but must be handed over in full and in its own kind to the celebrant." These words are quoted from the decree " Ut debita," no. 9, which now is the chief authority on these subjects. In no. 11 it is laid down that in pilgrimage churches, where the faithful offer large stipendia, nothing may be deducted for the good of the church. A rector may not deduct anything to cover the expenses for wine, candles, etc. from the stipendium of the priest who says the Masses, but something may be asked for the sacristan and servers.

p. 201Special decisions dated February 25 and 27, 1905, sanction a custom prevailing in many places, according to which a curate says Mass for the parish priest's intention, or hands over the stipendium to him, receiving in return the ordinary maintenance, but only "provided and for so long as no abuse of this or another kind arises, over which it will be the Ordinary’s duty to keep watch." The Church desires strictly to forbid every kind of bargaining in connection with the acceptance and r transference of stipendia for Masses. (As an exception and pro gratia ad quinquennium, in the archdiocese of Tarragona in Spain, the episcopal administrator is allowed to keep back three per cent of the stipendia for Masses, in return for his work and expenses, and in the same way the Congregation of the Most Holy Redeemer may make a small deduction from stipendia given, but not collected, for the benefit of their missions, if they are transferred.) Paulus gave the intentions and stipendia for them to other priests; it did not even occur to him to see (e. g. Noldin, de sacr., 192) whether he could find a reason for diminishing the amount for his own advantage; as a matter of fact he would have found none that applied to him.

p. 202He gave the intentions to priests whom he knew and asked them to say the Masses, and he acted quite correctly. The rule laid down by the Church (no. 5) runs as follows: "that Masses may be entrusted ... to priests of his good will, provided they are certainly and personally known to him and above every objection." The rules of the Church are therefore very stringent;—the priest to whom any one gives stipendia must be personally known, and must be a conscientious priest, who affords full security that he will faithfully perform the duty undertaken for the giver of the stipendia. It is simpler if they are sent to the Apostolic See, to the Propaganda, or to papal delegates (for priests in the east), or to the Ordinary (in the case of seculars, the Bishop of the diocese; in that of regulars, the General of the Order). If this is done, all responsibility is at an end, for it is transferred absolutely to the Ordinary, who is equally bound to fulfil the obligations (nos. 6, 7). If stipendia for Masses in any form whatever are transferred to another priest, the person transferring them is not free from responsibility until he is definitely informed that the Masses have been said (no. 6). This information may be given either in writing, or verbally if there seems no need to write.

p. 203Since priests as well as Bishops are required to notify the fact that the Masses have been said, and since the S. C. C. in three decrees (" Vigilanti," May 25, 1893, " Ut debita" May 11, 1904, " Recenti," May 22, 1907) has stringently laid down that the wishes of the faithful with regard to Masses are to be carried out exactly and conscientiously, it is the duty of every priest to conform to these regulations. If therefore Paulus receives no notification from the priests concerned, to the effect that the Masses have been duly said, he must make inquiries, when he has opportunity, so as to obtain the necessary information and quiet his own conscience.

Paulus reserved for himself the chief part of the intentions and stipendia. He took from time to time the money for twenty or thirty Masses out of the savings bank, and then said the Masses; and he continued to do this until the whole sum of money, and the interest on it, were exhausted. He might, strictly speaking, have spent the interest on himself; for as soon as he became owner of the money, and had undertaken the obligations attached to it, he could act on the principle " Res fructificat domino." The interest was fructus industrialis. It was praiseworthy of him to apply the interest also to Masses for the deceased lady, but he was not bound to do so. As to the time within which the Masses ought to be said, besides the wishes of the lady giving the stipendia, the decision in the decree " Ut debita," nos. 2, 3, 4, must be taken into consideration. The decree states: "A suitable time for fulfilling obligations of manual Masses is one month for one Mass, six months for one hundred Masses, and another longer or shorter span of time in proportion to the greater or smaller number of Masses." Therefore one Mass, irrespective of its particular intention (apart from a possible decision expressly or tacitly stated in the intention by the giver), must be said within a month. This applies to each single Mass, and also to cases in which several people each desire a Mass to be said. For instance, if on All Souls' Day, thirty people should come to a priest, each wishing to have one Mass said, he must either decline to receive more intentions, or must point out that the Masses can only be said later. If they agree, there will beno further difficulty. If any one asks for one hundred Masses, they must be said within six months. The remark added to the regulation fixing the period within which Masses must be said shows that it is not to be interpreted too strictly. The expression utile and not necessarium tempus is also characteristic. The rule is given in accordance with what appears useful and expedient, but a certain freedom is left. In comparison with six months, a period of three, four or five weeks is described by some authors as tempus breve. No. 3 contains a definite limitation: "No one is permitted to undertake so many Masses that he probably cannot himself satisfy them within a year from the day they were accepted." No. 4 requires that foundation Masses not said at the end of the calendar year, and manual Masses not said post annum a die suscepti oneris, si agatur de magno missarum numero, must be given over to the Ordinary. The Church requires that in the case where the giver of the stipendium has not in anyway fixed the time when the Masses are to be said, they must be said within a reasonable period, and that any accumulation of intentions (numerus maximus, ingens copia, as it is called in the decree " Recenti"), and the risks inseparable from it, shall be avoided. Hitherto no more detailed instructions have been issued by the Church, and it would be a mistake to think that the statements made by certain writers have ecclesiastical authority. Such writers are Schüch-Polz, Pastoraltheologie, 15, p. 416, and Noldin, de sacr., no. 187. ("Thus, if from one and the same person, without a determination of time, from one up to ten Masses are offered, they must be discharged within a month; if twenty are offered, within two months; if forty, within three months; if sixty, within four months; if eighty, within five months; if one hundred, within six months; and so on; if two hundred, within a year.") These detailed statements originated in a question asked by the Ruthenian Archbishop of Lemberg ("Whether, according to article 2, terms for discharge may be established"); the answer of the S. C. C. (there is no suggestion of a decree, although Polz speaks of one) on February 27, 1905, is as follows: "The matter is to be left to the prudent judgment and conscience of priests according to the decree and the rules handed down by approved doctors."

p. 205The Archbishop's proposal was therefore neither accepted nor rejected by the Sacred Congregation; it certainly was not recognized as an official regulation, but was set aside, and the Congregation directed adherence to the decree and the rules of eminent authorities in a reasonable and conscientious way. " Ubi lex non distinguit, neque nos distinguere debemus " is an old rule still in force.

The wishes of the person giving the stipendia have more weight than anything else, with regard to the fulfilment of the obligation to say certain Masses and to the time at which they are said. The decree " Ut provida " was issued to protect the interests of the giver of stipendia, and in it there are several statements to this effect. For instance, in no. 3, "Always preserving the contrary will of those offering the stipends, who either explicitly or implicitly request a shorter time for the celebration of Masses because of some urgent cause, or grant a longer time, or of their own accord entrust a greater number of Masses"; and in no. 4, " salva diversa voluntate offerentium." If therefore the person who has the Mass offered wishes it to be said on some particular day, it must be said then. Exact instructions on this point are very desirable, if not actually necessary, and it is also advisable to tell the person asking for Masses whether or no they can be said on the days appointed. In many cases it is -plainly the wish of the person having the Mass said that they should be said as soon as possible; for instance, a Mass of thanksgiving for a safe delivery, or a Mass for some one who has just died, should be said without delay; but when the Mass is in honor of some Saint or for the Holy Souls, the day is left more or less to the priest. This is particularly the case when, as the decree states explicitly, any one voluntarily asks some special priest to say a number of Masses. If a considerable sum for Masses is given to a priest on one occasion, the giver must of course be aware that it will take some time to say all the Masses. He agrees, in such a case as this, to their not being said within a year, but during a longer period. This consent can safely betaken for granted when the request for Masses is made to an individual priest or confessor, and not at the presbytery. This is what took place in the case under discussion. As Paulus was the confessor of the lady in question, she commissioned him to provide for the repose of her soul after her death; he may and must say the Masses, as far as he can and when he can; and he is at liberty of course to share the task with other priests by asking them to say Masses for the same intention. This was no doubt the wish of the lady who gave him the stipendia, and therefore he has acted quite rightly in the matter.—Prof. Asenstorfer.


Case LIV: Saying a Second Mass

p. 207In a parish the pastor was suddenly taken ill in the night between Saturday and Sunday. Feeling himself unable to say Mass on Sunday, he sent for his assistant before six in the morning, and told him to say the early Mass as usual, because there were already a great many people in the church who could not possibly attend a later Mass. He was not to take any purification or ablution after Holy Communion, because he would have to say the second Mass at 9 a. m. and it was impossible to omit this Mass, as a number of people were expected from other parishes to celebrate the meeting of a confraternity.

The assistant pointed out that duplication was not allowed without the Bishop's permission, but the rector reassured him, and said that in such unforeseen circumstances one might take this permission for granted; he would himself report what had happened. The assistant obeyed, and at the first Mass explained matters to the congregation, and later celebrated the Mass at nine o'clock, although he felt some anxiety, and his parishioners were somewhat astonished, as well as the strangers who had come to the festival and had heard of the occurrence. What opinion ought we to form of the rector's action?

Answer.—According to the existing laws of the Church, binatio (except on Christmas day) is allowed de jure communi only incase of necessity. A case of necessity occurs on days when the faithful are bound to hear Mass, and one priest has to serve two churches at some considerable distance apart, so that the congre-

207 --' gation of one church would be unable to hear Mass at all if the priest did not come. Another case of necessity occurs when it would be impossible for all the parishioners attending one church to be present at the same Mass. In both these cases the Bishop must recognize the actual necessity of binatio before sanctioning it. Apart from a case of absolute necessity a Bishop can sanction binatio under special circumstances (Missions, etc.), only if he has received faculties from the Holy See. That we have a casus verae necessitatis under discussion is plain. The strangers who were coming to the nine o'clock Mass would have missed Mass altogether if the early Mass had been the only one said that day, and so would a considerable part of the ordinary congregation. If the early Mass had been omitted, and the High Mass at nine o'clock had been the only one said that day, there would be good reason to fear that many of the people already assembled would not return, and so would miss Mass. It would be an incommodum grave for them to wait three hours or to go to some other church, which might be far away. They could not hear early Mass anywhere, and the second is, as a rule, much later in the morning. In the short interval (from six to nine o'clock) it was hardly possible to obtain the Bishop's sanction, especially if there was no telegraph office in the neighborhood, and the nearest station was some distance off. Hence it was quite right to take the Bishop's permission for granted, and all requirements were satisfied by the official report sent in later.

p. 208Noldin (Summa theol. mor. de sacram., n. 206) discusses a precisely similar case, and says: "In an unforeseen case of urgent necessity in which recourse to the bishop is impossible, a second Mass may be celebrated by presumed permission, provided the celebrant is fasting. If, for example, in a place where two priests have the care of souls, one of them is seized by illness on Saturday so that he cannot celebrate on the following day, the other may celebrate twice on Sunday if another priest cannot be obtained and otherwise a large part of the people—about sixty persons—would be deprived of Mass. After the event, however, the matter must be referred to the Ordinary for recognition of the cause." (Cf. also Gury, Casus consc, II. n. 264).—Dr. Johann Gföllner.


Case LV: Is Daily Communion Allowed in Spite of Innumerable Venial Sins?

p. 210Whoever maintains, assuming the state of grace to exist, that daily Communion is permissible in spite of the presence of innumerable, or even very many, venial sins, is directly opposed to the first three practical points in the decree of December 20, 1905.

In the first place, he overlooks the good and pious intention, emphasized in the first two points as an indispensable condition; for such an intention is altogether incompatible with innumerable or a great many venial sins. Any one who commits innumerable venial sins must be aware that he is deficient in a good intention at Holy Communion, and has wilfully a bad intention of going to receive it merely out of habit, or vanity, or from motives of human respect. If any one communicates daily for some time as a matter of course, although he has innumerable venial sins on his conscience, he is paying no attention to one of the chief reasons for receiving Holy Communion daily, which is that by means of this divine remedy our weakness and frailty may be cured.

The third practical point in the decree also suggests a negative answer to the question whether daily Communion is permitted in spite of innumerable venial sins. We shall do well here to follow the text, which runs thus: Although it is most expedient that those who receive frequent and daily Communion be free from venial sins, at least those fully deliberate, and from attachment to them, it nevertheless suffices that they be free from mortal sins, with the resolution never to sin in the future; with this sincere resolution of mind, it cannot but happen that daily communicants gradually free themselves even from venial sins and from attachment to them.

The Congregation of the Council distinguishes here three things that are unfortunately often confused, even at the present day. In the first place, it praises and recommends (etsi maxime expediat) the best and most desirable dispositions, which are however merely matters of counsel, viz., freedom from all venial sins and from all attachment to them. By these words it condemns any complete and unscrupulous indifference on the part of daily communicants to innumerable or all possible venial sins. Let us imagine a physician saying to a patient: " Your best plan is to take this medicine as far as possible when you are fasting, although it is not absolutely necessary for you to do so." The patient would certainly be acting contrary to the express wish of his doctor if he disregarded his advice to the extent of always eating as much as possible before taking his medicine, thus not trying in any way to comply with the physician's instructions. In the same way it is plain that a person acts altogether in opposition to the will of the Church, if he commits as many voluntary venial sins as he can, and then has no scruple in approaching Holy Communion daily. In the second place, the Church emphasizes the indispensable and sufficient conditions for Communion, viz., freedom from mortal sin and an intention never to sin in future. It might strike any one considering these words closely that the good intention previously emphasized is here simply called a resolution not to sin. " Why," it may be asked, " did the Congregation of the Council, in the very sentence in which it distinguished venial and mortal sins, describe the necessary resolution merely by the words nunquam se peccaturos, without adding graviter or mortaliter to make the meaning clear, as many translators have done, interpreting the meaning according to the usage of moralists? "

p. 212We think that the following suggested explanation is probably correct: This identification of the resolution — never to sin again — with the required good intention, and especially the omission of the word graviter before peccaturos, show that the S. Congregation wished to avoid any appearance of sanctioning daily Communion in the case of those who, being in the state of grace, resolve only to avoid mortal sin, but take no pains to avoid venial sin, — which is equivalent to being indifferent to innumerable venial sins. Even if this explanation is incorrect, we are in a position to prove that the Congregation of the Council meant mortal sin more immediately, when using the word peccaturos, but at the same time considered the resolution quite incompatible with complete indifference to innumerable venial sins, and far more incompatible with a positive determination not to trouble at all about venial sins. A real resolution never again to sin (grievously) implies, at least in a general way, the further resolution to avoid all immediate occasions of mortal sin and to use all needful means to prevent it. It is an axiom, based both on asceticism and experience, that complete indifference to quite deliberate venial sins gradually leads to mortal sin, because the will constantly grows weaker and because the special graces, without which the soul cannot remain in the state of grace, are withdrawn more and more. Therefore complete indifference to innumerable venial sins is absolutely incompatible with a genuine resolution never in future to sin (grievously), quite apart from the fact that such a communicant would not possess the good intention that is required.

p. 213We are now in a position to understand the conclusion of the third paragraph of the decree: " If they have this sincere purpose, it is impossible but that daily communicants will gradually emancipate themselves even from venial sins, and from all affection thereto."

It is not correct to say that constant resistance to venial sin is of necessity contained in the condition, required by the decree, for daily Communion. What really follows of necessity from the practical instructions in the decree is that, at the time of Communion, we must not only be in the state of grace, but have the good intention (we need not discuss other good intentions), the firm resolution " by means of this divine remedy to cure our faults and frailties," or at least to avoid mortal sin, and consequently to resist venial sins in so far as they may become immediate occasions of mortal sin. If we are trying to find out the necessary conditions and conclusions, and nothing more, it appears not essential that this resolution should be permanent, but sufficient if it is present actually, virtually or habitually, at the time of Communion. Assuming such a resolution to be present, the daily reception of Holy Communion, supplying, as it does, an increase of grace ex opere operato, will produce a permanent and habitual disposition of mind, and the daily renewal of good intentions and of the pious practises connected, ex opere operantis, with daily Communion. It is impossible that these means will not result in energetic resistance to venial sins, so that they will gradually be diminished in number, and all attachment to them will be destroyed in the soul, although it may never be completely exterminated. The soul will be constantly under the influence of quite extraordinary graces, and will cooperate with them in a truly heroic manner.

p. 214The more resolutely one struggles against venial sins, the better in his disposition for daily Communion, and the greater is the benefit that he derives from it. In cases where there is no effort at all made to avoid deliberate venial sins, and where there is complete indifference to them, a communicant ought to be gently admonished and encouraged to do better, and, if this has no effect, it should be explained to him that he cannot conscientiously receive Holy Communion daily in such dispositions, for he has not the necessary good intention, and an absolute absence of all progress becomes in time a certain sign of defective intention.

Every priest ought to keep in view the charitable spirit of the Decree and the fact that, in issuing it, the Holy Father's chief intention was to advocate and restore the practise of frequent and daily Communion.

Persons liable to commit mortal sins, who by help of the Sacraments and especially by means of daily Communion succeed, in spite of many falls, in gradually overcoming their habitual sins, undoubtedly possess the requisite degree of good will, and ought not, during this period of struggle, to be judged harshly because of their persistence in many venial sins, but rather leniently because of their honest resistance to mortal sin. A similar remark may be made with regard to those who, for some time after their conversion, find it very hard to stand firm. In spite of many venial sins they often make really heroic efforts, and obtain the strength to do so chiefly from frequent or daily Communion. With others, whose position is more assured, we may in time become more strict with regard to venial sins, should they appear quite indifferent to them.

With respect to the struggle against venial sins necessary in daily communicants, the truth lies midway between lax indifference to innumerable, deliberate venial sins and the other very desirable, but not absolutely indispensable extreme, — constant resistance to all sin. This was the normal practice in the Church, recognized by St. Thomas Aquinas and the Council of Trent, and followed by the early Christians and the Fathers. After falling into abeyance for a time, it has been restored in its original form by Pope Pius X.— J. Bock, SJ.


Case LVI: Revalidation of Marriage After an Arbitrary Separation

p. 216Rufus and Veronica were married according to the rites of the Church, but as he had sinned with her sister before his marriage, and had obtained no dispensation, their marriage was invalid before the interior forum.

He left Veronica of his own accord, in consequence of family quarrels; long after, he went to confession and disclosed his anxiety regarding the invalidity of their marriage, asking for advice. The question arose: "Is a revalidation in the interior forum possible after a separation of this kind has taken place?"

It is certainly possible if they both renew their consent, provided they begin to live together again; but a sanatio in radice cannot be effected, if one party plainly no longer intends to regard the other as a partner.

Provided they are reconciled, a revalidation of their marriage can take place; but if they continue to live apart, an ecclesiastical recognition of the nullity of the first marriage might be obtained by means of oaths, and both would be free to marry again, though their children would be legitimate, owing to the bona fides of the one party.—Honorius Rett, O.F.M.


Case LVII: Occult Compensation Justified by a Promise

p. 217Martina, a woman1 in poor circumstances, had a wealthy sister Rosina, who was a widow with children. The latter said to her: " If you will send your clever daughter, Caroline, to college, I will pay all her expenses." In consequence of this offer, Caroline finished her course at the high school, and with her aunt's consent proceeded to the college. Rosina kept her word and paid all Caroline's expenses until the time of her death, which occurred suddenly. Martina, knowing that her sister had left no will, at once took $1000 out of her sister's cash-box, a sum which probably would barely suffice to enable Caroline to complete her course. The question is asked whether Martina acted rightly.

With regard to private compensation or indemnification, St. Alphonsus writes as follows in his work " Homo Apostolicus " (X. n. 21): "Three conditions are necessary if private indemnification is to be admissible: (1) The debtor must incur no loss by it; (2) the debt must be just and certain; (3) it must be impossible to obtain payment in any other way, for which reason a creditor should first claim the money by legal methods; although, should any appeal to law on his part involve great expense, or hostility, or any other disadvantage, he does not commit a mortal, or even a venial sin, if he fails to have recourse to it on that account."

A debt is regarded as certain, if it depends legally on justitia commutativa, and not merely ex fidelitate or some other Christian virtue, and if there are no reasonable doubts as to the facts of the case. Authorities warn us against private indemnification in cases where the advantage is based on a mere promise, since a promise, even after it has been received by him for whose benefit it was made, is generally, according to a very probable opinion, binding not ex justitia commutativa, but only ex fidelitate, and it is often uncertain whether the person who made the promise really intended to impose upon himself an obligation binding on his conscience.

p. 218Although the laws of Church and State seem opposed to our regarding private indemnification as permissible in the case under consideration, there are several good reasons for thinking it allowable.

(1) By her promise Rosina imposed a charge not only on herself but on her property, so that it may be treated as a promissio realis. She was entitled to do this if it was not to the disadvantage of any possible creditors, and involved no danger of diminishing the proportion that she was legally bound to leave to her heirs. That she fully intended to pledge herself appears from the implied agreement: " do ut facias ": i. e., " I pay the expenses, if Caroline studies." Such a promissio realis, according to Lehmkuhl (n. 1062, 4), passes on to the heirs: "if, after a promise has been accepted but before its execution, the promisor dies, a real promise passes to the heirs; a personal promise does not pass."

As secret indemnification seemed to be the only way by which Martina could obtain, after Rosina's death, the money to which she was entitled, it cannot be considered Wrong. But the whole amount must be spent on Caroline's education. If for any reason she should not complete her course, the balance properly belongs to Rosina's heirs. (2) If the person promising foresees that failure to comply with his promise would cause serious loss to the other party, the promise is binding, even a purely personal promise, ex justitia commutativa: "every promise binds incidentally in justice if one’s neighbor would suffer loss from its non-fulfillment" (Marca, n. 1062), a circumstance that would plainly occur in this case, if Caroline were unable to continue her studies after Rosina's death. This is another and very important reason for regarding the secret indemnification as permissible.

p. 219(3) A third reason would exist if Martina took the money from her dead sister's cash-box bona fide, believing that she had a right to it; for in this case, even if the promise were purely personal, there could be no obligation to make restitution. To the question: "whether the promisee may secretly take the thing promised if the heirs refuse to stand by the promise," Marc answers (n. 1062, q. 4): "I deny it, since the thing probably is not owed in justice. If, however, he has taken possession of the thing in good faith, he may retain it until the judgment of a judge determines otherwise, because of the probability of the opinion affirming an obligation in justice. For in a conflict of probable opinions, one must stand for the possessor, if this is known."

These arguments justify us in regarding Martina's secret indemnification as quite permissible.—Johann Schwienbacher, C.SS.R.


Case LVIII: Delegation for the Proper Pastor of Those About to Be Married

p. 220The rector of the parish church at X was summoned one morning from his confessional to the sacristy. He found there two people anxious to be married, and their witnesses. They all came from a town in another diocese, but they were accompanied by their parochus proprius, who asked the rector's permission to marry them there. The permission was readily granted, and the rector was careful to add that he also gave the delegation, which was necessary according to the decree " Ne temere." The other priest replied: " I do not need that, for I am the parish priest of the couple about to be married." This opinion was expressed so decidedly as to make any discussion then and there inadvisable. The strange priest then proceeded with the marriage ceremony, but when all was over, an argument arose on the subject, in the course of which he referred to a decision published in the Acta S. Sedis in answer to several questions, one of which (dubium IX) was said to run as follows: "Where and how may a pastor who has under him certain persons or families within territory assigned to other pastors assist at marriages?" The answer to this was: "Affirmatively, with respect only to his own subjects, everywhere in the said territory, after consultation with His Holiness."

It is asked which of the two views is the correct one?

Answer.—I. The priest from the other town quoted the decision of the Congregation of the Council of February 1, 1907, (Acta S. Sedis, V. xli, p. 1ll) quite correctly, but he entirely failed to understand it. The decree " Ne temere" states clearly that the priest can assist validly at a marriage only (dumtaxat) within the boundaries of his own parish. As soon as he goes beyond them, he ceases to be the parish priest able to act as testis auctorizabilis at a marriage, and if he desires to officiate at a marriage in another parish, he requires the authorization of the parochus loci.

p. 221The decision of the S. C. Concilii quoted by this priest applies to the right to officiate at marriages possessed by priests who exercise the cure of souls, not in a particular territory assigned to them, but over certain families or individuals living within the jurisdiction of another parish priest (for instance, army chaplains). It appears from the Votum Consultoris (Acta S. S., V. xli, p. 86, etc.) that the decision quoted was elicited by a question, asked by the Archbishop of Compostella, as to whether the priest of S. Maria de Coricela in Compostella, who held jurisdiction as parish priest over only a few families in the town, could validly officiate at the marriages of his parishioners. This question was drawn up in general terms by the S. C. C, and it was decided that such priests, having no parish of their own, might validly marry their subjects in the parishes of other priests, in spite of the " Ne temere " decree.

The priest from the other town was therefore entirely mistaken in appealing to this decision of the S. C. C. He appears to think that the old regulations of the Council of Trent are still in force on the subject of marriage, according to which a parish priest could validly marry his parishioners anywhere. The rector of X acted both correctly and courteously, in giving unasked the delegation that enabled his confrater to marry the couple in the church at X.

II. At this point, however, a peculiar difficulty arises in connection with the case. This priest declared decidedly that he did not need any delegation, being the parish priest of the people whom he was about to marry. These words were spoken with assurance, and seem to imply an absolute refusal to accept the delegation offered. He apparently united the couple on his own authority, and the rector of X, not quite knowing how to act, let him do as he liked.

Two questions present themselves: the quaestio juris: (a) Is the acceptance of the delegation on the part of the priest delegated to perform the ceremony essential to the validity of his action? and the quaestio facti: (b) Did this priest really not accept the delegation from the rector of X, who was competent to give it?

(a) Authorities on Canon Law do not all answer the first question in the same way. The chief priest in any parish, in virtue of his office, and quite irrespective of any arbitrary acceptance or refusal on his part, possesses the faculty to solemnize marriages. Whether he will or not, his presence confers upon the declaration of consent that he obtains without compulsion (Ne temere, IV. § 3) from the man and woman the necessary sanction, so that they enter into a true Christian marriage. If a priest is not in charge of a parish, he must obtain the faculty of testis autorizabilis before the wedding, and he must do so by requesting the priest who is competent to act to delegate to him his power. Before a legal tribunal no refusal to accept the power delegated can affect the matter at all, if the person receiving is canonically dependent on the person giving the delegation; the former has no power de jure to refuse it, therefore there is required no acceptance.

If, for instance, a Bishop delegates some particular priest to perform all the marriages in a certain district, he is eo ipso competent to officiate in virtue of the Bishop's orders, and he cannot destroy this canonical qualification even by a positive refusal to accept the delegation. As far as I know, all canonists agree up to this point. (Cf. Wernz, Jus Decretalium, IV. p. 287, n. 218, and the authors, early and recent, quoted in that passage.)

If, however, the priest receiving the delegation is not canonically dependent upon the priest giving it, then, according to the general principles governing transference of privileges, powers, and authority from one person to another, acceptance on the part of the person delegated is an essential condition for the validity and force of a marriage delegation. This view is taken by Wernz (l. c.); he defends it on theoretical grounds and also refers to the authority of the S. C. Concilii in the Causa Neapolitana seu Puteolana, 3 Julii, 1734 (given in Richter, Concil. Trident., p. 230, etc., n. 58), in which the third reason given for the decision is: "The vicar of Puteoli did not accept the permission or delegation of the pastor of Ruggiano, but was unwilling to use it, so that even if the curate of Ruggiano could at that time have been called Maria’s pastor, the marriage would not have been valid, because acceptance of the delegation is a condition altogether necessary for its validity."

Wernz quotes in support of his view Sanchez, Schmalzgruber, and Rosset; it is adopted, also by the following more recent writers, — Aichner (Compendium j. e. § 192, etc.), Binder- Scheicher (Praktisches Handbuch des katholischen Eherechtes, p. 172), Wouters (Commentarius in decretum " Ne temere," p. 63), Leitner (Lehrbuch des katholischen Eherechts, p. 328, etc.) and others.

Scherer (Handbuch des Kirchenrechts, II. pp. 204, n. 193) takes another view of the matter. It is true that he makes the validity of the delegation depend upon the delegate's knowledge of it, but he adds, on the point whether the formal acceptance of the delegated power is essential: " Consistency seems to require a negative answer." No one can deny this who adopts Scherer's view of the delegation as follows (/. c, p. 203): " Strictly speaking, a delegation confers upon the man and woman about to marry the permission to make their declaration of consent before the delegate instead of their proper priest or ordinary." If this definition is adequate, then undoubtedly not only the acceptance of the delegation, but even the knowledge of its existence, ceases to be essential to the validity of the delegate's action. Scherer quotes Engel (Collegium universi juris can., 1. VI. tit. III.) in support of his opinion; and Engel shows much skill in refuting the arguments of his opponents, but nevertheless the preponderance of authorities seems to be in favor of regarding acceptance of the delegation as a condition essential to its validity.

p. 224(b) The last question to consider is whether the strange priest accepted the delegation given him by the rector of X, or not. His categorical statement, " I need no delegation," seems to imply a rejection of it. It is, however, only the expression of the speculative mistake which the priest was making. The practical intention, which all the circumstances prove him to have possessed, was to marry his parishioners in a valid and correct way. Such an intention is quite compatible with a mistake. He came with his parishioners and asked the rector of X for permission to marry them in that church. He declared the delegation given him to be unnecessary, ex ignorantia invincibili or vincibili, but this does not affect the objective fact that he was really delegated and knew that he was, and intended to secure for his parishioners a valid and regular marriage. Even according to the stricter view this would suffice to render a marriage per delegationem valid. An express and formal acceptatio delegationis cannot be proved to be indispensable, either from any positive regulations or for theoretical reasons. The theory that an acceptance of the delegation is unessential is certainly a probable one, and in any case we may fall back on the consoling principle: " in dubio standum est pro valore actus." There is no reason at all for questioning the validity of the marriage.—Dr. W. Grosam.


Case LIX: Wine Without Water at Mass

p. 226A clumsy server let the water-cruet fall at the offertory, and its contents were wasted. He went into the sacristy, but could not find the water-bottle to refill the cruet. He went back to the altar, and told the priest, who was saying Mass, what had happened, and he, regarding the defectus aquae as unimportant, consecrated the wine without it. Quid ad casum? In the Decretum pro Armenis 1 it is explicitly stated that at the institution of the Holy Eucharist our Lord used a chalice containing wine mixed with water: "According to the testimonies of the holy Fathers and Doctors of the Church long ago presented in the discussion, it is believed that the Lord Himself instituted this Sacrament in wine mixed with water." With regard to the above-mentioned testimonia Patrum et Doctorum, it is enough to point out that the earliest ecclesiastical authors speak of the mixed chalice, calix mixtus, ποτήριον κεκραμένον.

In his well-known account of the Christian observance of Sunday, Justin Martyr says (Apol., I. c. 67): "Bread is brought forward, and wine and water. Similar language is used by Irenaeus (Adv. haer., V. 2, 3) and St. Cyprian (Ep. 63 ad Caecil, n. 13).

The third provincial synod of Carthage in 397 gave instructions (can. 22), "that in the Sacrament of the Body and Blood of the Lord nothing more be offered than the Lord Himself handed down, that is, bread and

1 Denzinger-Bannward, Ench. symb. 698 (593). The instruction on the Sacraments, given in the decree, is not a definitio de materia et forma sacramentorum, as many suppose, but only a practical rule, claiming, however, to have full authority. It is taken almost word for word from St. Thomas's opusculum " de fidei articulis et septem sacramentis " (l. c., 695, note 1). wine mixed with water." The second synod of Trulla (the so-called Quinisexta) in the year 692 threatened Armenian Bishops and priests with removal, if, like the Monophysites, they consecrated unmixed wine. The symbolical reason for the addition of water to the wine is given in the Decretum pro Armenis, I. c. "because this accords with the representation of the Lord’s Passion. For blessed Pope Alexander, the fifth after blessed Peter, says: In the sacramental offerings presented to the Lord within the solemnities of Mass, only bread and wine mixed with water are to be offered in sacrifice. For neither wine alone nor water alone ought to be offered in the Lord’s chalice, but both mixed together, because both—that is, blood and water—are read to have flowed from Christ’s side. This also accords with signifying the effect of this Sacrament, which is the union of the Christian people with Christ. For water signifies the people, according to the passage of the Apocalypse: many waters ... many peoples (Apocalypse 17:15). And Pope Julius, the second after blessed Sylvester, says: The Lord’s chalice ought, according to the precept of the canons, to be offered with wine and water mixed, because we see the people understood in the water and the Blood of Christ shown in the wine. Therefore, when wine and water are mixed in the chalice, the people are united to Christ, and the assembly of the faithful is joined and united to Him in whom it believes." With reference to this important symbolism the Decretum pro Armenis contains a strict command: "We therefore decree that the Armenians themselves also conform to the whole Christian world, and that their priests, in the offering of the chalice, mix a little water with the wine, as has been stated." The Council of Trent (Sess. XXII. c. 7) gave almost the same reason for renewing this order: "The holy Synod next admonishes that priests have been commanded by the Church to mix water with the wine offered in the chalice, both because Christ the Lord is believed to have done so and because water together with blood flowed from His side; this mystery is recalled by this mixture, and since the waters in the Apocalypse of blessed John are called peoples, the union of that faithful people with Christ its Head is represented." (Denzinger-Bannwart, 945 (822). The corresponding can. 9 (I. c. 956) contains a similar statement.

p. 228Taking into consideration this command so often repeated by the Church, based as it is on our Lord's own example and on deeply significant symbolism, theologians agree in saying that it is an obligatio sub gravi to mix the wine with water at Mass. The only difference of opinion is regarding the character of the law, which some maintain to be a praeceptum divinum, and others only a praeceptum ecclesiasticum. Cf. Müller (Theol. mor., III. p. 213), Lehmkuhl (Theol. mor., II. n. 118), Göpfert (Moraltheologie, III. 52), Génicot (Theol. mor., II. n. 172), Bucceroni (Instit. teol. mor de euch., n. 7), and Noldin (Theol. mor., III. n. 109). The last-named says plainly: "This precept seems so grave to theologians that they admit no case in which it is lawful to celebrate if the lack of water is foreseen."

In the case presented to us the priest was therefore too lax. On hearing what the server said, he should not at once have been satisfied that no water could be obtained. It was his duty to send the server to fetch some (it could not have been difficult to get a little water), and meantime to wait quietly. If the interruptio missae seemed likely to last unduly long, he might have continued the Mass, and have added the water, that had been fetched in the meantime, ante consecrationem.—Dr. Johann Gföllner.


Case LX: Commerce Forbidden to the Clergy

p. 229(1) Are the clergy allowed to speculate on the rise and fall of shares?

(2) Are they altogether forbidden to have anything to do with business on the stock exchange?

(3) If they have in their possession shares that stand at a high price, may they not sell them and buy others at a lower price, and so make a profit?

According to Canon Law a cleric is forbidden to have anything to do with any negotiatio quaes tuosa (as opposed to negotia oeconomica).

By a negotiatio quaestuosa is understood any business in which things are bought and sold again for profit, either in the same condition or altered by the hired labor of others. A priest may therefore sell for profit things that he possesses or has bought for his own use, even if they are not superfluous. He also may buy things, and sell them for profit, after they have been altered or improved, provided the whole transaction is not unbefitting to one in his position. But he must not employ others to alter and improve the things before selling them for a higher price than that at which he bought them, because then he would be carrying on a business by means of others.

This prohibition applies to all who have received major orders, to all holding benefices, even if they have not received major orders, and to all regulars. It is a binding rule, but admits of trivial exceptions, so that certainly only a venial sin is committed if only little business transactions take place, with objects of small value. It is not a grievous sin if some more important business is transacted once, or even now and then. Whether the clergy are allowed to take part in joint-stock companies or in stockexchange business, has been frequently discussed.

p. 230(1) It is certainly permissible to buy bonds issued by state or town, and to take interest upon them, for this is simply investing money at interest.

(2) It is certainly permissible to take bonds of joint-stock companies, because, in this case also, it is equivalent to lending money at interest. If the company exists for some bad object the question will arise as to whether it is right to cooperate with it.

(3) It is a very debated point whether the clergy may take shares in a joint-stock company. Many regard it as altogether inadmissible for the clergy to take shares, because thus they take part in a money-making business. Others distinguish between industrial undertakings and trading companies; they think it wrong for the clergy to take shares in the latter, but they consider it permissible for them to take shares in industrial companies, such as mining, railways, and tramways. A double difficulty is very apt to occur in the case of many industrial undertakings, (a) that in them a man carries on a business through some one else, and (b) that these undertakings may generally be regarded as trading companies. Wernz, for instance (III. n. 219), considers a watch factory to be a trading company. On this there are several decisions of the S. C. Off. to be taken into account. According to a decree dated November 17, 1875, it is permitted for the clergy to buy shares in railway and other similar companies (this probably includes trolley lines, steamship and canal companies). A decision dated April 1, 1857, had authorized Bishops to give such permission " de propria persona tantum "; but of course it was not intended that endowments could be applied to such purposes, or that the clergy should borrow money in order to take shares. As to bank shares, a decision of April 15, 1885, states:... "ecclesiastical persons are not to be disturbed if they buy shares or securities of a bank, provided they are prepared to obey the commands of the Holy See and abstain from every management of those shares or securities, and especially from every act called stock-exchange gambling." A priest may therefore hold shares in a bank, but he may not take any part in the management, or attend general meetings. A difficulty is likely to arise herefrom the fact that many banks are connected with stock-exchange speculations and other forbidden proceedings.

p. 231It is permissible to take shares in an insurance company, provided that they do not serve any bad purpose. The clergy may also take shares in a company formed to build a Catholic clubhouse or to start a Catholic paper, as in such cases the object of the company is not to make money, but to promote some good end.

(4) Gambling on the stock exchange is forbidden to the clergy, as appears from what has already been said. Therefore to buy bonds and sell them, speculating on their rising or falling in value, especially in time bargains and such matters, in order to make a profit, is negotiatio quaestuosa, and therefore forbidden.

In answer to the questions submitted to us, we may reply: (1) The clergy are not allowed to carry on any speculations in shares, in the sense just stated, because they are stock-exchange speculations.

(2) It is not stock-exchange business, but stock-exchange speculation, that is forbidden. (3) The clergy may certainly sell shares that stand at a high price and buy others of lower value with a view to making a profit; or they may buy shares that stand low, in hopes of their rising in value. This does not amount to speculation. The clergy, however, are advised to make only safe investments, in order not to lose their own savings, and not to risk money derived from church property, which ought to be applied to good purposes.— Dr. Goepfert.


Case LXI: Supplied Jurisdiction

p. 233A secular priest, possessing the usual diocesan faculties ad triennium, but holding no other official position, is appointed, conjointly with other priests, to act as confessarius at a students' institute. In the full belief that his jurisdiction has not yet expired, he hears a number of confessions, and discovers only some days afterwards that he has made a mistake, for his jurisdictionexpired some weeks previously.

Question.—Were the absolutions that he gave valid?

Answer.—This is undoubtedly a case of jurisdictio suppleta in errore communi cum titulo colorato. The pupils at the institute could not possibly be aware that the priest's jurisdiction was at anend, nor could any one else know it, and consequently there was certainly an error communis, and the other condition, viz., the titulus coloratus, was also present. The bestowal of any office with which the duties of a confessarius are intimately connected, such as an appointment to be parish priest, proves a titulus to exist, and a direct and formal appointment to be a confessor must do so still more. If the appointment to any such office is null and void, owing to some secret flaw (simony), or has been subsequently revoked, by the will of a superior, there is a titulus coloratus so called to distinguish it from a titulus existimatus, which is a titulus never conferred at all by the ecclesiastical authorities, but only believed by the faithful to exist, as when a parish priest has been appointed by the state.

As the secular priest in question was directly and formally appointed confessor to the institute by the episcopal Ordinary, the Church furnished his jurisdiction, according to the titulus coloratus which the ecclesiastical authority had bestowed upon him. Many authors extend this furnishing of jurisdiction also to a titulus existimatus.

There is a further circumstance connected with those penitents who perhaps confessed only a materia libera (venial sin, or grievous sin already confessed). Since the issue of the decree "Cum ad aures" by Innocent XI on February 12, 1679, it has not been lawful for priests without approbation and jurisdiction to pronounce absolution even from venial sins, but the validity of such an absolution is still regarded as at least speculative probabilis. According to the general teaching of theologians, the Church will certainly supply any jurisdiction that may be wanting in casu jurisdictionis speculative probabilis.

The question of supplied jurisdiction in errore communi is answered by Canon 209 of the Code which states: "In common error or in a positive and probable doubt both juris and facti the Church supplies jurisdiction for the external as well as the internal forum." As the reader will notice, this new law makes it unnecessary to pay attention to the titulus coloratus or any other.


Case LXII: Seal of the Confessional in Court

p. 235A lawyer consulted a priest regarding the following case:

Some time ago a certain person—whom we will call Anna—died, and in her will bequeathed all her property to a farmer in whose house she had for many years received very kind hospitality. She did not mention her relatives in her will, but they are now questioning its validity and declaring that she was in her dotage and incapable of making a will at all. The farmer, however, who has inherited the property, says: “ Anna was not altogether weak in her mind, for she often went to confession and Holy Communion; you have only to ask her confessor, our parish priest.” “It is my duty,” said the lawyer, “to defend the will, and I do not know whether to call the priest as witness or not. It would be unpleasant if he refused to answer before the Court, and pleaded the seal of the confessional. What would you do?” The priest whom he was consulting hesitated a little and then replied: “I should refuse in court to give any answer at all with reference to the confessional.”

Is this priest’s opinion correct?

According to Müller, Theol. Mor., III. § 169, The sacramental seal generally comprehends everything manifested in confession whose revelation would bring the Sacrament into odium and burden the penitent. A priest therefore must never reveal the sins confessed, nor their circumstances and causes, nor the penance imposed, nor any natural infirmities and tendencies in his penitent, e. g., a tendency to scrupulosity, for these things become known to him in the confessional. The fact that a penitent has made a confession to a certain priest cannot be a secret. The only case in which a priest ought not to state that he has heard a confession is if such a statement would lead others to infer that the penitent had committed and confessed some particular sin. There is no reason to fear anything of the kind in the case under discussion, where no particular sins, but the general intelligence of the deceased penitent, is in question.

p. 236What ought the priest to say if the judge asked him directly to give his opinion of Anna, and to say whether he considered her weak-minded or responsible for her actions? He would then be required to state whether, on the ground of her confession, he regarded Anna as capable of sinning and of receiving absolution.

Without betraying any secret, he could answer this question affirmatively, since he had allowed Anna to receive Holy Communion, and he would not have done so, had he not been able to absolve her, on account of her weak intellect.

Such a statement would not break the seal of the confessional, and would not be detrimental to the dead woman. The priest whom the lawyer consulted, however, said that he would give no answer in court regarding the confessional. He might perhaps allege, as his justification for this view, that an affirmative answer on the part of the confessor might possibly cedere in odium sacramenti, should the party contesting the validity of the will lose their case as a result of his statement.

They might possibly say: "If the priest does not observe the secrecy of the confessional before a court of law, I will not go to confession again." Such unjust and malicious remarks might be made afterwards regarding the Sacrament of Penance; but if there were no reason to fear any such observations, the priest might make his statement tuta conscientia. The judge would have no power to compel him to speak, for he is protected by state laws which hold that what is confided to a priest in confession or under the seal of secrecy is an inviolable official secret and he can give no information with regard to it.—Petrus Dolzer.


Case LXIII: Communion on Holy Saturday

p. 238A parish priest was called up early in the morning on Holy Saturday and told that a strange gentleman wanted to go to confession. He hurried to the church and heard the confession, and then, seeing no one else about, prepared to go home again. The stranger, however, who was certainly not well acquainted with the rubrics of Holy Saturday, went up and asked the priest to give him Holy Communion. The latter, being well versed in all the rules of the rubric, knew that on Holy Saturday Communion may be given only after the High Mass (S. R. C. die 7 Sept., 1850), or during it, after the celebrant's Communion (S. R. S. die 22 Mart., 1806, die 23 Sept., 1837). (Canon 867 of the new Code states that on Holy Saturday Holy Communion cannot be given except at the Holy Mass or immediately afterwards.)

He drew the stranger's attention to these regulations and said he could not give Communion before ten o'clock. The man replied that he was obliged to leave by the next train, and if he could not receive Communion at once, it was very doubtful whether he would be able to do so at all that Easter.

The priest soon made up his mind. On the one hand was the strict obligation of Easter Communion, that is quoad substantiam a divine command, and a general law of the Church, and on the other the decisions of the Congregations. He went into the sacristy to put on his rochet and stole, in order to give the stranger Communion, but meanwhile an old woman went up to the Communion rail and knelt beside the man. She knew well enough that it was not the custom in that church to give Holy Communion on Holy Saturday. What was the priest to do?

p. 239Simply to pass her by and behave as if she were not there would be a very delicate matter. People would be apt to think that the priest was willing to give Communion to the elegant stranger but not to the poor old woman. It would not do to admonish her, for both the place and the occasion were much too sacred. To give an explanation to the people who might be present and to the old woman, to draw their attention to the rules of the Church, and to state the reasons urged by the stranger in support of his request for Holy Communion,—all this would be a quite unusual proceeding, and not one to be recommended.

We must of course respect the decisions of the Sacred Congregation of Rites, but like any other laws they may per epikiam lose their binding force. The reasons enumerated above, to which one or two might be added, make an epikia at least probable.

The priest ought therefore to give Holy Communion to the woman, but take care to give subsequently a thorough explanation so as to avoid a similar occurrence in the future.


Case LXIV: Confessions of the Clergy

p. 240Two points seem to us very important, if matters are to be improved, viz., the place where the confession is made, and frankness on the part of the penitent.

Let us consider first the need of frankness. Confidence begets confidence, and what comes from the heart goes to the heart, and calls forth the right sentiments and the right words. It is not easy for every one to speak frankly to another, even to a confessor. We all like to keep our innermost thoughts secret, and to confess them frankly is more difficult to one who is otherwise on terms of friendly intimacy with his confessor. Nevertheless he must do so, if both confessor and penitent are to do their parts successfully and to their own satisfaction. We require frankness of our penitents. What can we find to say to a person who always accuses himself of trifles that are as a rule things which are scarcely matter for the Sacrament? Can we rouse him to the pursuit of virtue? This is often a difficult task if he lives an ordinary life, doing nothing particularly bad or particularly good. A priest is in a similar case who always accuses himself of having said his prayers without devotion, of having committed small faults in the administration of the Sacraments, and of having given way to vain thoughts, but never mentions such things as envy of his confratres, neglect of important duties belonging to his position, such as carelessness about study, indifference to his schools and teachers, want of zeal in instructing his people, etc. A confessor, if he felt that he was being treated with confidence, would often find it possible to single out some point as a subject for admonition.

p. 241I do not mean to imply that priests as a rule make bad preparation for confession, but that by force of habit they are apt to make mistakes and omissions, which they almost overlook, if they are not accustomed to be frank with their confessor.

If a priest is in all important matters a faithful servant and an honest steward,—and this is generally the case,—there are still manyways in which he may attain greater perfection. Some one perhaps feels in his heart a real desire to practise some virtue or to impose upon himself some mortification; why does he not speak of this desire to his best friend and counselor in the confessional? It would give the confessor an opportunity for giving useful advice. Confession should be not only a means of purification, it should be in the highest degree a means of sanctification. I must admit that it is not easy to be frank. The difficulty was felt even by St. Teresa.

Frankness is essential for one who really strives to follow Christ, as it is no easy matter to guide oneself to perfection. Man must be guided by man. We often say this to others, and they may retort: " Physician, heal thyself; do thyself what thou dost counsel others to do." Imagine a physician who would write a prescription after scarcely seeing the patient. If he is to treat him successfully, he must begin by making an exact diagnosis of his case, and asking the sick man to explain cause and symptoms of his malady. A confessor can do a great deal to encourage a confrater who seems reserved, and to help him to make not only a good confession, but one that will be really helpful to him. All the banal and meaningless phrases will then fall away of their own accord; they are things to which the penitent pays hardly any attention.

If we are to promote frankness and give an opportunity for instruction, encouragement, and admonition, we must be careful about the place where the confession is made.

p. 242A young priest told me lately how he and his friend managed. They lived in a large town with a very mixed population. Every three or four weeks they went to the priest of another church, and he generally guessed what they came for, and went into an adjoining room. First one went in and made his confession, and then the other. There were no admonitions, corrections, or instructions at all. Immediately after their confessions, the confessor called to his servant to bring refreshments, and a comfortable gossip followed the brief confession.

It is not a good plan to make one's confession in the priest's room; it is far better to make it in the church or sacristy. What does it matter if there are other people in the church? There is no harm in their seeing priests go to confession. Priests are frail mortals like themselves, and to see them confessing their sins and shortcomings to God's representative tends to edification. If any one objects to being seen, let him choose the sacristy. In the seminary all of us, alumni as well as young priests, had to go to confession every week at the same time and place as other people. One or two objected to it, but it had to be done, and certainly the plan had its advantages.

Many priests make it a rule to spend some time in silent recollection before the tabernacle, and then to go home, without entering the confessor's house. This can easily be done in a town or village where there are several churches and priests. Others make their thanksgiving in the church and then visit their friend and confessor. There can be no harm in this, especially if they have come some considerable distance, and need refreshment for soul and body.

p. 243In a time like the present, when shallowness and worldliness prevail, we priests must strive above all things to be " good salt." A good confession on the part of a priest will certainly help the salt to retain its savor.


Case LXV: When Does Contrition Suffice for Sacred Functions Instead of Confession?

p. 244Tullius, a priest, is often troubled by conscientious doubts and regrets having no confrater to whom he could make a confession before each celebration or administration of the Sacraments, when he is tormented by scruples. What advice should a careful confessor give him?

(1) As long as he is not morally certain that he is guilty of mortal sin, contrition alone, without the purpose of confession, suffices, even to allow him to say Mass.

(2) If he is only somewhat doubtful, he is not even strictly bound to make an act of contrition.

(3) If he doubts whether, in spite of earnest effort, he has succeeded in making a good act of contrition, he must not disturb himself. Contritio existimata, in conjunction with the reception of the Holy Sacrament, justifies him, and no sacred function would be a formal act of sacrilege, since he had a certitudo conjecturalis (which suffices) regarding the recovery of the state of grace that possibly he had lost.

(4) For administration of all the Sacraments contritio saltem existimata would be sufficient, even if there were a copia confessarii and his mortale were certain.

(5) No mortal sin is involved in discharging all the duties of a priest even in mortali, with the exception of celebration and administration of the Sacraments. There is a divergence of opinions regarding the things that involve a venial sin; for instance, recitation of the Divine Office, private bestowal of the priestly blessing, especially sine paramentis. A priest certainly does not sin grievously by performing the marriage service in this condition.

p. 245(6) It is not even a venial sin for a priest in a state of mortal sin to administer the Sacraments, such as baptism and Viaticum, in cases of urgent need, where there is no time for him to make an act of contrition. An opinion to the contrary cannot be maintained.

(7) It is regarded by St. Alphonsus, Gury, and Marc a grievous sin for a priest in mortali to give Holy Communion, but Lugo and others argue with great probability that it is only a venial sin, and we need not hesitate to follow them. A mere tractatio Sanctissimi, even immediata, is held by very many strict authorities to be veniale, and so there seems no reason why this should not be extended to the administration of Holy Communion. The administration of the other Sacraments in mortali is, strictly speaking, a grievous sin only because they are produced in mortali at the moment of their administration, but in the case of the Eucharist the transfiguration must be distinguished from the mere distribution.

(8) A celebrant should go to confession before saying Mass, if he is morally certain of having committed mortal sin. This, like the analogous rule requiring the laity to go to confession before communicating, is, according to the more correct view, not merely an ecclesiastical but a divine command. Only reasons of urgent necessity, such as confectio viatici, infamia, scandalum, sacrum die de praecepto, si sacerdos ad id tenetur, can justify him in celebrating with contritio (saltem existimata) where there is no copia confessarii. If a" priest is not bound vi muneris to say Mass, only the fear of infamia in case he omits to say it can justify his doing so; mere admiratio is no excuse, but it is almost invariably connected with infamia, sinistra locutio, even on ordinary days. Marc is right in not regarding paupertas sacerdotis as a sufficient excuse, unless " valde gravis " (Inst. mor., A, II. p. 102, n. 1550 in ed. XIII.). The fact of the existence of several fundata is not an excuse. If the priest, after beginning Mass, remembers some grievous sin committed since his last confession, it will scarcely ever be possible for him in praxi to break off before the consecration, or to make a confession to one of the priests who may be present, although, should exceptional circumstances render this feasible, it would be his duty to do so (cf. the Mass rubrics).

p. 246The presence of only a sacerdos juvenis affinis is not to be interpreted as equivalent to a want of copia confessarii, and therefore the priest in question is not excused on this ground from the obligation of confession. Whether an excuse is afforded by verecundia gravis, unconnected with the confession of a mortal sin and due to purely external causes, is a disputed point. Such verecundia might exist if an uncle had to confess to his nephew (cf. Noldin, Th. mor., III. no. 141). The more lenient view is probably correct. A similar case would occur if the only priest within reach were intoxicated, or very unwilling to hear his confrater's confession, or on such bad terms with him that it would be scarcely possible to insist upon confession, or if the penitent, by the very fact of going to confession to him (assuming that he could not do so secretly), would expose himself to infamia.

A confessor asked whether a priest who had sinned grievously could receive absolution, when he could not, at his confession, resolve firmly, in case of a relapsus, to confess to the only priest within his reach before celebrating Mass. The Penitentiary answered: " Dilata," thus probably indirectly admitting that exceptional reasons justifying his action might possibly occur.

p. 247(9) If absolute necessity forces Tullius to celebrate without confession, he is bound by the rules of the Council of Trent to supply the omission as soon as possible. This is generally taken to mean within three days. If he wishes to celebrate Mass again on the following day, he must not of course wait three days, but must go to confession before his next celebration. If in necessitate he has celebrated without contrition, St. Alphonsus and Marc consider him bound to go to confession as soon as he possibly can; others with more reason think this unnecessary, as the object of the command has been to a great extent frustrated. If he has said Mass in spite of there being no absolute necessity for his doing so, and so has plainly acted sacrilegiously, according to the Council of Trent, he is not positively bound to go to confession at once, provided he does not mean to celebrate Mass again.

(10) This command does not apply in analogous cases to laymen, who in case of necessity have communicated with or without contrition: they might, as far as they are concerned, wait until their next Easter confession, — probabilius; the rule of the Council of Trent applies only to priests who wish to say Mass.

(11) Finally, it is a matter of course that Tullius must not omit to say Mass because of sins that he has forgotten to confess. It depends upon the state of his conscience whether the rules laid down for scrupulous persons are applicable to him.

(12) It may further be pointed out that the rubrics in the missal forbid a priest " ad judicium confessarii " to say Mass on the day after committing certain sins that lead to a pollutio graviter culpabilis, such as would result ex nimia crapula, and the same would naturally apply to a copula. A transgression of this rule, without a dispensation from the confessor, would be only a venial sin, and in case of necessity permissible. What has been said may help Tullius to order the affairs of his conscience.


Case LXVI: A New Operation in Childbirth

p. 249The means employed hitherto to overcome difficulties in childbirth, especially in cases of contraction of the pelvis, have been: prevention of conception, abortion, induced premature birth, Caesarean section, craniotomy, perforation, or cephalotripsy. Catholic moral teachers have always taken a decided attitude with regard to these proceedings. They have condemned all methods of preventing conception. Only under very difficult circumstances may "facultative sterility" be advisable (Capellmann, 5". Poenit., 16 June, 1880. Cf. Lehmkuhl, II. n. 851; Noldin, de sexto praecepto, n. 69; Goepfert, M. Th., III. n. 278)..Abortion, the artificially produced expulsion of the foetus at a time when it is not yet capable of independent existence, is strictly forbidden. Still more strictly is it forbidden to use any of the operations that directly cause the child's death, such as perforation, craniotomy, or cephalotripsy. Medical men are beginning to see that these operations are unjustifiable, although they do not think that they can altogether give up performing them. According to the teaching of Catholic moralists it is permissible to bring about a premature delivery at a time when the child is capable of independent existence, though it be weak when born. The Cesarean section is also allowed, except in cases where it would be of such danger to the mother as to be practically equivalent to killing her. Modern surgery and the use of antiseptics have made this operation less dangerous than it used to be, if performed in good time.

Quite recently there has been performed another operation which seems likely to be successful, viz., hebosteotomy. The bone of the pelvis is cut through at the os pubis, so that the pelvis is enlarged and a normal birth can take place. The operation does not involve any opening of the womb, but is performed by means of a very fine saw, resembling a needle, and it does not cause any very serious injury to the mother, so that no special danger or disastrous results follow it. It seems particularly useful in cases where it is impossible to induce a premature birth, or when the right time for doing so has passed. Surgeons consider that the operation can be performed privately, and that there is no need to transport a patient to a public operating room. We may therefore hope that it will result in saving the life of many children, who would otherwise perish at their birth. If my hypothesis is correct, I see no objection, from the point of view of Catholic morals, to the performance of this operation.—Dr. Goepfert.


Case LXVII: Scrupulosity

p. 251A young man of about thirty came to a confessor and confessed, with every sign of contrition, many grievous sins, especially many very serious ones contra VI. The confessor heard him patiently, asked the necessary questions, warned and admonished him suaviter, pointed out the consequences to body and soul, and then absolved and dismissed him. Some weeks later the penitent returned to the confessional and thenceforth came frequently, showing himself to be completely changed. The priest's exhortations had sunk deep into his "heart, and the grace of God worked a miraculous conversion. Yet at every confession he said: " Father, whenever I think of my past life, I am filled with fear; I never have a happy hour, I have no peace at all." Quid respondendum?

If the confessor is satisfied that his penitent has confessed all the formal mortal sins that he remembered, after a careful examination of conscience, — if there is moral certainty de validitate of his previous confessions, and if any that were not valid have been made good, he should begin by telling the penitent that his disturbed state is the work of the devil. Our adversary does all in his power to drag a soul that he considered his own back from the right path, and in order to discourage a poor mortal, and shatter his confidence in God, he has recourse to disturbance and anxiety of mind, and tortures him with doubts as to God's mercy. The confessor ought to urge his penitent to pray earnestly, and he should strive to strengthen his confidence in God.

None of us, not even the most pious priest, knows whether he is worthy of love or hatred (Eccles. ix, 1), and even the Apostle of the Gentiles had to acknowledge: "I am conscious of nothing against myself, yet I am not thereby justified; but He who judges me is the Lord" (1 Cor. iv, 4). It is actually a dogma of our holy religion, that no one knows with certainty that he is justified (Trid. sess., VI. cap. 9, in Denzinger, n. 684). Therefore we must be satisfied with more or less moral certainty, which varies in degree according to our power of ascertaining whether we have complied with all the requirements and conditions imposed by God. We have much reason to thank Him for this incertitudo; it preserves us from carelessness and reckless presumption, and sets a barrier to our self-confidence and boastful self-complacency.

p. 252After a penitent has done his best to obtain reconciliation with God, he should set aside all disquieting thoughts and look with confidence to the future.

To elucidate the point under discussion as far as possible, I may add that, in making the preceding statements, I have had in view a sinner who has committed unusually grievous sins during a period of many years, and now, in spite of having confessed them, enjoys no peace of mind. If he is incessantly troubled by fears ob confessiones peractas, and questions their validity, or if he is in constant dread of sinning, the regulae pro scrupulosis of course hold good for his confessor.—Prof. Gspann.


Case LXVIII: Reverential Fear as Impediment

p. 253Eva, a good, pious young girl, had been brought up by her uncle, who practically forced her to marry Caesar. She was utterly averse to the marriage, and even declared in confession that she agreed to it against her will, not daring to thwart her uncle. The wedding took place, and in due time a child was born. From the wedding-day onwards Eva continued to be unhappy, and in course of time she refused her husband the debitum, because she had inwardly never consented to the marriage, and persisted in refusing her consent; moreover her confessor regarded her marriage as invalid. In order, as she thought, to make things easier for herself, she took a vow of chastity, and lived with her husband as his sister. He is, however, in danger of incontinence; and the question arises whether Eva, in spite of her strong repugnance, is bound now at any rate to consent to her marriage with Caesar, in order to avert this periculum conjugis?

In a theological periodical of wide circulation in Italy, this question received merely " Yes " in reply. The Roman weekly, " Il Corrispondente del Clero," was not satisfied with this decision, and commented unfavorably upon it. The first point chosen for criticism was that the journal in question laid down too decidedly that "grave fear invalidates marriage by natural and ecclesiastical law." The Corrispondente declared that the theory that metus gravis could destroy a marriage also with regard to the natural law, is viewed by the best authorities merely as probabilior. Hence Mansella, in his work " de impedimentis," simply says: "an impediment of this kind indeed invalidates marriage by the positive law of the Church; but more probably it also renders it null by natural law." As a reason for the greater probability he says that fear, however grave, does not remove freedom unless it sometimes removes the exercise of reason. Gury and others make similar statements.

p. 254The Corrispondente is still less satisfied with the following remark in the mentioned paper: "Reverential fear alone toward parents, grandparents, masters, guardians, and so forth, is not sufficient to invalidate marriage unless fear of a grave evil is added." If, says the Corrispondente, these words only mean that the timor reverentialis must be gravis, there is no objection to them; but they seem rather to mean that there must necessarily be some other metus besides, or, at least, that the timor reverentialis could not be gravis to such a degree as to invalidate the marriage; and this is not true. On the contrary, it is precisely the timor reverentialis that may easily be gravis, especially in the case of a timid girl, unaccustomed to oppose her fosterfather. The famous Schmalzgruber teaches: that a marriage is invalid when contracted by a maiden with a young man whom she detested, out of mere reverence toward her parents, joined with a probable expectation of indignation, reproaches, harsh treatment, and similar hardships. We see from this that reverentialis timor can much more readily be regarded as gravis than ordinary fear.

After discussing these preliminary matters, the Corrispondente proceeds to answer the question. The writer believes that the other paper erred on the side of severity in the following passage: " Eva was, strictly speaking, not forced to marry, therefore she ought to be forced to consent." In stating the case, she is said to have been " practically forced," so her uncle must have brought some kind of compulsion to bear upon her, and she felt herself constrained to comply with his wishes. From her childhood she had been in the habit of obeying him, she was afraid of him, and could not make up her mind to refuse, for the first time perhaps, to do his bidding. She made no secret of her aversion to her future husband, even in the confessional, but her fear made her disregard the voice of her own conscience and yield to her uncle's pressure, so that she apparently consented to the marriage and lived tanquam uxor, though always with inward repugnance. When she grew older and found that even her love for her children did not enable her to overcome her dislike of her husband, she at last spoke frankly to him and refused, ut supra; and in order to have more strength, or a better reason for persisting in her refusal, she took a temporary vow of chastity. According to our opinion the confessor ought to point out to her the sins her weakness has led her to commit, so that she may recognize the dangerous state of her soul. He ought also to draw her attention to the unpleasant position of her husband and of her innocent children, and do his utmost to induce her to overcome her aversion; in short, he should use every means of persuasion, but we certainly cannot consider it right for him to force her, i. e. to lay upon her a solemn duty to consent to such a marriage. We are much afraid that she, having already suffered so much in consequence of her weakness, will only suffer far more in consequence of a demand on the part of her confessor that is too hard for her to comply with.

Finally the Corrispondente del Clero considers the last reason given in the other paper, viz., Eva's vow of chastity, to be of no importance and no obstacle to her marriage, for she vowed concerning something not her own. Any reasonable person would certainly agree that her circumstances are such that a dispensation from this vow ought to be granted her, but it seems at least very doubtful whether she has made a vow de re non propria. It is admitted that the marriage is not valid; what right could such a marriage give to the reputed husband to control his wife's freedom of action?

p. 256To sum up: Taking into account the scandal to which the dissolution of this marriage would give rise, and the position in which the husband and the children would be placed, we are of opinion that the confessor ought to use every means in his power to persuade Eva to give her consent to the marriage, but he must not compel her to do so. The Corrispondente concludes by saying that " this is only our opinion, which we desired to state in order to have it corrected, should it be erroneous."


Case LXIX: A Protestant Godmother

p. 257This is a case of a mixed marriage. The father is a Protestant who has hitherto kept his promise and has had his children baptized Catholics. When the youngest child was brought to be baptized, the Catholic godmother was prevented from being present, and so the father proposed that his own mother, a Protestant, should take her place. The priest objected to this arrangement, and so the child's father had it baptized by the Protestant minister. Did the priest act rightly?

Answer.—We must notice, in the first place, that the Protestant husband could not simply nominate his mother to represent the Catholic godmother; only the Catholic godmother herself could appoint a representative.

Assuming that the Catholic godmother had agreed to the proposal, and had appointed the child's Protestant grandmother to represent her and act on her behalf at the baptismal ceremony, the question arises, whether the Catholic priest was right in refusing to allow a Protestant to represent a Catholic.

If it had been proposed to have a Protestant godmother, we could settle the matter by reference to certain answers given by the Sacred Office on May 3, 1893, and June 27, 1900, to the effect that Protestants are not permitted to be godparents, and rather than accept them, it is better to administer baptism without godparents. According to an instruction issued in 1723: " A Catholic priest ought not to hesitate to reject non-Catholic godparents, because otherwise the baptism would be Protestant or schismatical in its administration."

p. 258With these decisions of the Sacred Office before us, it is difficult to see how to have a non-Catholic godparent could ever be advisable, though we ought not to conclude that under no possible circumstances there could be an exception and a reasonable excuse. But in the case under discussion there is no question of a non-Catholic godparent, but simply of the representative of a Catholic godmother. We are not justified in applying what is true of a godparent to his representative. Hence the Catholic priest's action must decidedly be condemned, especially if he could foresee its disastrous results; for the child, baptized a Protestant, was lost to the Church, and so would probably be any further children born of that mixed marriage. (Cf. Lehmkuhl, Casus conscientiae, II, cas. 24.)


Case LXX: Marriage of a Woman Pregnant by Another Man

p. 259A country girl, named Laura, enjoyed an excellent reputation, and her uncle, eighty years of age, had assigned a considerable legacy to her in his will. Unhappily she had lately been seduced by a married man, who was regarded as very religious and most respectable. Finding herself pregnant by him, she resolved in her despair to save her honor, and secure her inheritance, by means of abortion. At that moment a chance of escape presented itself. A young man, named Norbert, having no suspicion of what had happened, offered to marry her, and wished their marriage to take place immediately. If Laura told him the truth, he would certainly withdraw his offer, and she would be left in her desperate plight. She therefore hurried to the neighboring town to consult Father Philip, who did not know her. She told him the whole story and asked whether in this case she might conceal her pregnancy and marry Norbert.

Question.—What should Father Philip reply?

The pregnancy of his bride by another man is undoubtedly a defect which not only renders the marriage minus appetibile to the bridegroom (to use the language of theologians), but is actually prejudicial to him; is, in fact, a defectus nocivus. St. Alphonsus says: "Just as one sins against justice who sells harmful merchandise to another who believes it good, so much more does one who wishes to contract marriage with a harmful defect" (1. VI. n. 864). A woman pregnant by another man by her marriage forces her husband against his will to receive some one else's child and bring it upas his own. She causes his legitimate children to share their inheritance involuntarily with one who has no right to it. Moreover, she exposes her husband, her children, and herself to all the miseries of an unhappy marriage, for it is quite possible that he may eventually find out the trick that she has played him. In some states he might even obtain a dissolution of his marriage in the secular court, in defiance of the law of God and the Church. Therefore, as a rule, all authors hold that under such circumstances the woman is bound sub gravi either to refrain from marriage or to reveal her condition to her future husband. Father Philip explained all this fully to Laura, but she replied that marriage was the only way for her to save her reputation and her inheritance, to keep secret the sin committed by the partner in her guilt, to preserve his family life, and to protect the whole parish from public scandal. As to the dangers that the priest pointed out to her, she firmly believed that, under the existing circumstances, her husband would never find out what she had done, and that she would succeed in making good to him and his legitimate children any loss that they might incur out of her own means.

Taking all these circumstances into consideration, Father Philip thought that he could discover the following reasons for acceding to Laura's request.

(1) The prohibition of marriage in such a case is based upon the danger of causing the injuries enumerated above; but, in Laura's case, it seems that this danger is not great, and therefore there is no need to insist upon the prohibition. Even Lehmkuhl says, in his Casus conscientiae, II. n. 845, in discussing a similar case: "But if the girl were secretly to give birth before marriage and provide well for the child, in such a way that her motherhood remained entirely concealed, her pregnancy must be judged no differently from fornication without consequences." St. Alphonsus says (1. VI. n. 865) of such a woman that some authorities would permit her to give an evasive answer, should her husband question her on this point, or even to conceal her fault with a restrictio non pure mentalis, as in all probability it will never do him any harm at all.

p. 261(2) It can scarcely be a sin on Laura's part if, by concealing the fact of her pregnancy when she marries, she does what is not forbidden in se, sed solum propter periculum damni proximi, and is moreover the only means of averting evils of a much worse kind. Gury takes this view in his Casus conscientiae, II. n. 871, with regard to a similar case: "many make an exception if, with the wedding imminent, the girl could not provide for her reputation except through marriage, because then she would not be bound to undergo so great an injury to her reputation in order to avert temporal loss to the bridegroom."

(3) The chief reason, however, for not forbidding Laura's marriage seemed to Father Philip to be the extrema necessitas of the child that she had conceived; for, if she could not marry at once, she was in the greatest danger of yielding to the temptation to procure abortion. The child was therefore in extreme spiritual and bodily necessitas, and under existing circumstances Norbert alone could save it. In such a case any one would be strictly bound to even greater sacrifice than Norbert would make by this marriage; therefore he could not be rationabiliter invitus, if such a sacrifice were imposed upon him by Father Philip's decision. The latter, after he had well considered all the arguments in her favor, could not make up his mind either to prohibit the marriage or to force Laura to reveal her condition to Norbert. He simply admonished her to do her best to avert the dangers he had mentioned from her husband and the family.—Johann Schwienbacher, C.SS.R.


Case LXXI: Parochial Mass or Sick Call

p. 262Sempronius, a parish priest, without assistant was just starting from his house one Sunday to say the parochial Mass, when he received a message asking him to go at once to administer the last Sacraments to a certain Paula, who had been ill for some time and had suddenly had a stroke. The congregation had assembled to hear Mass, and the sick woman's house was so far away that the people would have had to wait a very long time before Sempronius could return, if he went to her before saying Mass. A sick call could not have come at a more inconvenient moment. One fortunate accident seemed to offer him a way out of the difficulty in which his conflicting duties placed him. He had been to see Paula five or six days previously and she had then received Holy Communion ex devotione. Sempronius now thought that this Communion might serve temporarily as her Viaticum, so he said alow Mass in the church and then set out at once to administer the Viaticum, ritu praescripto, to the sick person in danger of death, orat least Extreme Unction, if it was no longer possible for her to receive any other Sacrament. However he was too late; she had died not long before his arrival.

Two questions are asked regarding this occurrence.

(1) Should Sempronius have allowed the Holy Communion that Paula had received five or six days before to be her Viaticum?

(2) Was he right under the given circumstances in deferring the administration of the last Sacraments until the end of Mass? Ought he to have gone at once?

p. 263Ad. 1. Various answers have been given to this question. Schüch says (Handbuch d. Pastoral-Theol., 10th Ed. p. 700): " If a person has communicated ex devotione one or two days previously, he may receive the Viaticum, should danger of death occur, but is not bound to do so, if the danger (as in the case under consideration) is a consequence of the disease previously existing, i. e., at the time when he communicated ex devotione." Lehmkuhl (Theol. mor., II. n. 140, 4) and Noldin (Summa Theol. mor., III. n. 143) even consider that no obligation, or no certain obligation, to receive the Viaticum exists, when a person has communicated ex devotione within a week or " circiter una ante hebdomada," "since she has already satisfied the precept, especially if the danger has increased from the illness, because morally the danger was then already imminent; or, as Lugo judges, because it suffices to receive Communion at the end of life or a little before death" ( Noldin, /. c).

According to these authors Paula was not strictly required to receive the Viaticum, and consequently Sempronius might allow the Communion she received shortly before to reckon as her Viaticum, although of course he was bound to administer the last Sacraments if Paula asked for them.

Ad. 2. We may assume that Paula, knowing her dangerous condition, in spite of having already received Holy Communion, certainly expressed a desire for the Viaticum, and therefore Sempronius was bound to administer it. If he did not think it necessary to do so at once, he cannot be accused of neglecting what was his real duty as priest in charge of souls, since he might rationabiliter assume that the sick woman had no grievous sin on her conscience, because she had so recently received the Sacraments. Moreover, a considerable postponement of the parochial Mass could not fail to cause incommodum. If Paula had not communicated very recently, Sempronius ought of course to have taken her the Viaticum at once, and should have put off saying Mass, and even should have interrupted it, if he were already saying it. The same rule would apply, if he only could have administered Extreme Unction, if the dying person was no longer able to receive the Sacrament of penance and the Viaticum. If this had been the case, and Paula had been in statu peccati mortalis, the administration of Extreme Unction would have been a duty binding sub gravi, and it would have admitted of no delay, since in hoc casu the dying woman's salvation might have depended solely upon her reception of this Sacrament in good time. Under other circumstances, according to the sententia communior (St. Alphonsus, 1. VI. n. 733; Lehmkuhl, Theol. mor., II. n. 578), there is no obligation sub gravi to receive Extreme Unction, and there was none in Paula's case, partly because, as we have seen in considering question 1, the Communion received a few days previously might be regarded as her Viaticum, and partly because there was no reason for fearing that she was in a state of mortal sin.

p. 264If Sempronius had gone to administer the last Sacraments, as soon as the message reached him, Paula might at least have received Extreme Unction, even if it had been impossible to give her the Viaticum. Under the given circumstances, however, it can not be maintained that she was strictly bound to receive either the Viaticum or Extreme Unction, and any considerable postponement of the parochial Mass would certainly have caused serious incommodum to the people intending to assist at it. Hence we cannot blame the parish priest for not going to administer the Sacraments to Paula until after he had said Mass. The case would have been different if Paula had lived near the church, so that there need not have been a long postponement of Mass, or if Sempronius had held the usual and longer Sunday service in spite of being summoned to go to her. In either of these cases he would at least have to submit to the reproach of having acted injudiciously.


Case LXXII: Revalidation of an Invalid Marriage

p. 266Rufina apostatized from the Catholic faith, and becoming a Jewess, was married before a Rabbi to a certain Samuel. After some time the latter asked for baptism. The priest to whom he applied, after obtaining the parish priest's permission, asked and received the necessary faculties from the ordinary, viz., leave to baptize, authority to reconcile the apostate, and a dispensation from publishing the banns of marriage three times. This priest, who had no regular care of souls, was asked expressly by the parish priest whether he would undertake the whole matter, and answered in the affirmative, subject to the parish priest's permission, who thereupon said: " That is given."

On the appointed day the priest awaited in the sacristy the rector, who on his arrival exclaimed: " It was not necessary to wait for me. Go right ahead," and went away. Being convinced that he thus had received all the necessary authorization, the priest baptized Samuel (he had previously reconciled Rufina), proceeded to the oath of manifestation, and then married them before two witnesses. Having completed the ceremony, he was summoned to the rector, who addressed him thus: " I hear you married them! Why, you had no delegation for that." The priest was astonished, but said that he would recall the couple, to renew their consent. The rector, however, answered: " No, let them go now. You could presume the delegation to have been granted." " I beg your pardon," said the priest, " there is no such thing as a delegatio praesumta, though there might be a tacita, if you had any idea that, in consequence of your words, I should perhaps marry the couple, and, in case I did so, you were willing to raise no objection." The rector said shortly: "Very well." What was to be done? The priest was undoubtedly right in his action as well as in his opinion.

p. 267He devised the following way out of the difficulty. He went to the Bishop of the diocese, and asked him as parochus ordinarius to delegate his powers to him, as a precautionary measure. Then, after leaving the married couple in good faith for a short time, he took an opportunity later on of making them renew their consent conditionally in the presence of two witnesses, under the pretext that there had been some mistake in a matter of form.—Honorius Rett, O.F.M.


Case LXXIII: Is It Possible to Hear the Mass of Obligation While Making Confession at the Same Time?

p. 268It is a common practise to hear confessions during the early Mass on Sundays and on holidays of obligation. It often happens that people who go to confession at this time do not think of hearing any other Mass, and, especially in the country, it would frequently be impossible for them to do so. On ordinary Sundays, in the towns also, there are many people, chiefly servants, who could hardly find another opportunity for confession than during the time when they are hearing their obligatory Mass. It is therefore a question of practical importance whether they obey the commandment of the Church requiring us to hear Mass on Sundays and holidays, if they make their confession during this Mass. A discussion of the matter would be particularly opportune, because several theologians have answered in the negative.

Answer (1).—In order to elucidate the subject fully, we may begin by calling to mind the general principles laid down with reference to the positive commandment requiring us to hear Mass on Sundays and holidays of obligation. Dr. Joh. Ev. Pruner writes: " In order to comply with the command, it is requisite (a) to hear a complete Mass said by a priest who is not excommunicated... (b) to participate with presence of body and soul. We satisfy the first requirement if we are immediate witnesses of the sacred act performed at the altar, or if we join the congregation and observe the acts by which they express their participation in the holy Mass.... Presence of the soul demands α that we should assist at Mass voluntarie et libere, that is to say, with the intention of honoring God and performing a religious act. Simply to be present in order to see the church, or from motives of curiosity, would not be a religious act, but such is necessary in order to obey the commandment; β that we should assist at Mass with attentio externa, i. e., we must set aside any occupation incompatible with paying attention to the sacred action, and we must have at least that degree of attentio interna without which the act cannot be called a humanly free act in the species of religion; in other words we must have attention of spirit, so far as to be aware that the sacred act, at which we intend to assist in order to practise the virtue of religion, is now being accomplished at the altar " (Lehrbuch der katholischen Moraltheologie, p. 316, etc.).

p. 269The question under consideration is whether confession is a transaction incompatible with hearing Mass, or, in other words, " Is the commandment of the Church observed by people who go to confession during Mass on Sundays and holidays, but have the intention to assist at holy Mass at the same time? "

Unless their confession is unusually long, so as to occupy the chief part of holy Mass, and unless it is made during the most important part of the Mass, there can scarcely be any doubt that they fulfil their obligation;1 it is not questioned even by theologians who have a great tendency to rigorism.

(2) The case is different, however, where the confession lasts a long time, perhaps through the whole of Mass, or the greater part of it, and especially if it is going on during the most important actions of the Mass. Under such circumstances very many theologians deny that the duty of hearing Mass has been fulfilled. As

1 Cf. Goepfert, Moraltheologie, (2d ed.), I. 408, c; Lehmkuhl, Theol. mor., I. 538. members of the older school who take this view, we may mention Suarez, Bonacina, Lugo, Kollet, Natalis, Alexander, Antoine, S.J.1 and St. Alphonsus.2

p. 270Among more recent writers, Dr. Pruner writes as follows on the subject: "Confession during Mass cannot be regarded as fulfilling the obligation to assist at the Holy Sacrifice, if it absorbs the penitent's whole attention for so long that he cannot be said to have been present at a complete Mass" (S. Lig., n. 314).

Gury may also be quoted; in answer to the question: "Does one who confesses his sin during Mass satisfy the precept?" he says: "Negatively, at least if the confession is lengthy—that is, if it lasts throughout the whole Mass or the greater part of it—because then both internal and external attention are lacking; for one who confesses his sins acts the part of the accused, not of one offering sacrifice with the priest, nor is he morally judged to hear Mass."3

The question is answered in the negative also by Cardinal Gousset, Paul Palasthy, and Friedhoff. Gousset writes: " It is generally assumed that a person satisfies the obligation [to hear Mass] if, during the Mass, he examines his conscience with a view to confession, or reads devoutly some spiritual book, such as the ' Following of Christ/ or says his Office. It is improbable, however, that he can (at the same time) hear Mass while making his confession."4

1 Theologia moralis universa, Romae, 1757, pars prima. Tract. de virtute religionis, cap. II. quaest. V. resp. 4.

2 Theologia moralis, lib. III. n. 314 and 315.

3 Compendium Theol. moralis, Ratisbon, 1874, Manz. ed. in Germ., V. p. 1, n. 346.

4 This opinion is expressed rather more decidedly than that of St. Alphonsus Liguori, who admits that there are not unimportant grounds for supposing that it is possible to hear Mass and go to confession at the same time; but hesitates to pronounce this view as probable (although he previously considered it so for internal reasons), because his modesty prevents him, for external reasons, from contradicting the eminent authorities who consider it improbable.

p. 271Friedhoff and Palasthy speak as if it were certain that a person cannot go to confession and at the same time fulfil his obligation to hear Mass. Both rely upon internal reasons, which St. Alphonsus knew perfectly well, and which certainly were familiar to those other theologians who, in spite of them, did not feel bound to adopt this opinion. These internal reasons, therefore, are not of such a nature as to justify the certainty with which Friedhoff and Palasthy speak.

(3) If we ask what the internal reasons are upon which the above-mentioned opinion is based, we are told that in order to hear Mass we ought to pray; but making a confession, though a religious act, is not a prayer; a penitent is enumerating his sins, not praying. Confession is, however, undoubtedly an act of worship, and very weighty authorities teach that it is enough to hear Mass with the intention of worshipping God. This argument then seems to prove nothing, as is admitted by St. Alphonsus and others, who maintain that a negative answer should be given to the question under discussion. They proceed therefore to say: Confession is certainly an act of worship, but not one that is compatible with hearing Mass; for the penitent does not act as one who sacrifices with the priest, but as one who acknowledges his sins: "he acts the part of the accused, not of one offering sacrifice with the priest" (Gury). Self-accusation has nothing to do with sacrifice: the accusation or the role of the accused does not pertain to the sacrifice; the recital of sins is not a thing pertaining to the sacrifice. The penitent, being engaged in enumerating his sins, is so distracted with regard to the Mass as hardly to give it a thought; he is absent in spirit, and therefore we cannot say in a moral sense that he was present at the holy Sacrifice. "It is lawful to do sacred and pious reading and to pray from a book or breviary; only those things that would draw the mind away from the Mass may not be done—for example, making confession or reading profane works." (Palasthy) Friedhoff uses similar language.

(4) Other moralists, amongst them theologians of repute, " haud parvi nominis theologi" (Kenrick, tract. 4, p. 2, n. 12), answer the question affirmatively. Edmund Voit, S.J.,1 who follows Lacroix, writes: "One who makes confession for a long time during Mass hears Mass, because he has the intention of hearing it, as I suppose; he is present in body because he confesses in the church; he assists morally because he is present in a human and religious manner; he can pay sufficient attention, and although perhaps he does not actually attend, he is nevertheless occupied in a pious action and is judged to offer worship to God with the celebrant and those present."— It would of course be possible to argue that not every actio pia can be regarded as compatible with hearing Mass, otherwise, as Cardinal Lugo points out, this would be applicable not only to confession, but also to attendance on the sick, etc. The only act of worship compatible with hearing Mass is one which has reference to the sacrifice. No sound answer can be given to this objection, but we must ask whether there is really no reference to the Holy Sacrifice of the Mass, when a person does not merely state what he has done amiss during a given period, but with contrite heart makes his confession to a priest as God's representative, and forms good and serious purposes of amendment in the sight of God.

(5) We cannot possibly adopt the opinion underlying the abovementioned doctrine, viz., that a Catholic confessing his sins to God and His representative with contrition, imploring grace and mercy, and purposing amendment, in reliance on the grace of Christ, whence all our strength proceeds, is accomplishing a religious act

1 Theologia moralis, Wirceburgi, 1769, pars secunda, n. 480. Cf. Busenbaum, Medulla theol. mor., lib. III. tract. III. cap. 1, dub. III. edit. Monasterii Westphaliae, 1659. that has no reference whatever to the Eucharistic sacrifice, and that in this respect may be placed on a level with the study of the inscriptions in the church, wilful distractions, or the reading of profane books. If we seriously consider the close connection between the unbloody renewal of the sacrifice of the Cross and the Sacrament in which sins committed after baptism are forgiven, we shall certainly arrive at the conclusion that a Catholic obeys the positive command to hear Mass on Sundays and holidays of obligation, if he makes his confession during this obligatory Mass, even though it should occupy the greater part of it. Is not the Eucharistic sacrifice κατ’ ἐξοχήν the sacrifice of reconciliation, and therefore also a sacrifice of participation in the grace of justification through the Sacrament of penance, which is certainly something more than a mere enumeration of sins?

p. 273We are told that a penitent confessing his sins appears as a sinner, not as one doing sacrifice, but do I not participate in the sacrifice of reconciliation on the altar, when I confess my sins with true contrition to Christ in the person of His representative, if I do so in the spirit of the penitent thief and with the intention of hearing Mass? if I implore mercy and make good resolutions for the sake of the most holy Sacrifice? if I bring my sacrifice of penance to unite it with that offered by our Saviour on the altar? If once it is admitted that we do nothing incompatible with hearing Mass if we confess our sins to God with true contrition, why should we not do so in sacramental confession, where it is to Him principaliter that we confess them? No one objects to our fixing our minds during the whole of Mass upon the Confiteor, Kyrie eleison, Agnus Dei, or some other prayer for forgiveness, and such a devotion is quite in keeping with hearing Holy Mass. In a genuine confession there is the same devotion, in all essentials, and therefore we believe that the commandment of the Church, requiring us to hear Mass on Sundays and holidays of obligation, is obeyed, if during that Mass a person makes his confession, having the intention to hear the Mass at which he is bodily present.

p. 274(6) In our opinion, those who take the contrary view lay far too little stress upon the penitent disposition, contrition for the sake of Christ, who was an offering for our sins. The sacramental confession is the outward expression of this contrition, and by overlooking this fact they come to regard confession as an enumeration of sins and a conversation with the confessor. Such an impression would probably be made upon any one reading the following passage in Antoine (l. c.): "One who makes confession during a notable portion of Mass does not satisfy the precept, for he lacks the attention required for Mass—namely, attention to God and the divine mysteries—which cannot be present while recounting and investigating sins and their circumstances and in conversation with the confessor." A similar impression is given by the comparison of confession during Mass with wilful distractions (Friedhoff), and with reading profane books (Palasthy), although in each case the comparison is made only by way of illustration to show the incompatibility of going to confession and of hearing Mass.

Gury 1 and others admit that a person obeys the commandment of the Church with regard to hearing Mass, if he spends his time during Mass in examining his conscience; and therefore we can not see why the same admission should not be made if any one in a spirit of contrition confesses the state of his conscience to the representative of Christ. We may ask, with Gobat, "Who will deny that one who confesses his sins to Christ satisfies the Mass?" When we confess to a priest as God's representative, we confess to God Himself.

1 Gury, l. c., n. 347: Those who examine their conscience during Mass in order to confess satisfy the precept. (7) We believe, therefore, that there are good internal grounds for our opinion; but what is to be said, if a priest doubts whether this view is to be regarded as justifiable? Even in this case it would be well to avoid the rigorism of Natalis Alexander, who would have a confessor inquire whether any penitent, entering the confessional during the last Mass, has already heard Mass, and if the answer is in the negative, he thinks the confessor should refuse to hear the confession until Mass is over—he might hear it then or on some other day.

p. 275St. Alphonsus is far more lenient. Although he thinks that it is impossible to go to confession and hear Mass at the same time, he sanctions confession during Mass in a case where the penitent would otherwise have to remain some time out of the state of grace, and he adopts the theory that servants who cannot go to confession at another time satisfy the requirements of the Church if they make their confession during Holy Mass. The Saint goes so far as to quote, without any adverse criticism, an opinion expressed by the Jesuit Lacroix, who says that we may even advise servants and others, who otherwise could not perhaps go to confession at all, to do so during the Mass that they are hearing. "But if confession would otherwise have to be omitted, as would often happen with maids and servants, it may be advised that it be made during Mass, because the will of the Church is presumed to be rather that Mass be heard in this way and confession be made than that Mass be heard more attentively and confession not be made."1—Josef Schweizer.

1 Lehmkuhl takes the same view, for he writes: "But if someone was fully absorbed in enumerating his sins during the principal part of the Mass, he indeed does not seem to have satisfied the precept; nevertheless, sometimes from this very fact arises a cause excusing him from hearing another Mass. Namely, if time for another Mass is unavailable, and thus a choice is given either to omit confession and hear Mass, or to omit Mass and make confession, the latter may safely be chosen by one who otherwise, since he needs reconciliation with God, would have to remain for some time in the state of sin, or for whom it would be too grave to remain long deprived of the Sacrament of Penance. Thus also Lacroix, I, number 676." Theol. moralis, 1901, I. n. 558.


Case LXXIV: Are Preparation and Thanksgiving Necessary Conditions for Daily Communion?

p. 276In a recent book on daily Communion three things are said to be necessary for a worthy and fruitful reception of Holy Communion, viz. (1) the state of grace, (2) a right and pious intention, (3) a careful preparation and a suitable thanksgiving according to each person's ability, circumstances, and duties. The question is asked whether this is correct.

The Roman decree states expressly: " No one who is in the state of grace and who approaches the holy table with a right and devout intention can lawfully be hindered therefrom." Elsewhere in the decree, and in other Roman rescripts on this subject, these two are the only conditions mentioned as necessary for daily Communion. It is easy to see the reason why this is so: the object is to decide in what state the soul of the communicant must be at the moment of Communion (in ipso actu), in order that he may receive it without sin and with good results. Hence the first paragraph of the decree mentions these two conditions which are requisite in every case: the one is binding under mortal sin, the other under at least a venial sin.

Besides the question stated above, and in close connection with it, two more questions may be asked: "What is required for a more fruitful reception of daily Communion? " and " How can the reception of daily Communion, under the required conditions, be secured practically and permanently? "

p. 277The Congregation of the Council replies to this in the fourth paragraph of the decree: " Whereas the Sacraments of the New Law, though they take effect ex opere operato, nevertheless produce a greater effect in proportion as the dispositions of the recipient are better, therefore care is to be taken (curandum est) that Holy Communion is preceded by serious preparation, and followed by a suitable thanksgiving, according to every one's strength, circumstances, and duties."

In these words there are three things bearing particularly upon the question before us:

(a) The degree of efficacy of Holy Communion, as well as of the other Sacraments, depends in the second place upon the opus operantis, i. e., upon the cooperation of the recipient. Some amount of cooperation, the most essential and indispensable, is supplied by the communicant's being in the state of grace and having a right intention; but it is obvious that the Church desires Holy Communion to have its greatest possible effect. Like our Lord, she wishes us to have life, and to have it more abundantly (John x, 10). Therefore she insists upon our receiving Holy Communion as frequently as possible, but she is no less anxious that by improving our preparation and thanksgiving we should derive more benefit from each Communion. She does not prescribe in detail the amount of preparation and thanksgiving, for in this respect she observes the prudent principle: Pauca praecepta generalia de rebus necessariis. The Church considers a special preparation and thanksgiving as necessary in order that we should derive more fruit from Holy Communion, or even be sure of making a worthy and fruitful Communion, since, without such special preparation and thanksgiving, the indispensable conditions also would in time cease to be fulfilled, or there would at least be great danger of the communicant's not having the right intention.

p. 278This explains (b) the rule that is likewise a precept: "Care must be taken that diligent preparation for Holy Communion precede and that a suitable thanksgiving follow it." Let us suppose that the Church had here ordered nothing but the state of grace and a good intention. Many badly instructed or careless Christians would then, as unhappily often happens, receive Holy Communion regularly without any kind of special preparation and thanksgiving. In consequence of their carelessness and ingratitude they would not only fail to receive an increase of grace, but in time their want of recollection, zeal, and religious spirit would be apt to make them overlook one of the indispensable requirements for Holy Communion. In abstracto we can imagine a worthy and not fruitless Communion, when, beyond the state of grace and the pure intention, no special preparation and thanksgiving have been made. In concreto, however, as time goes on, such a Communion almost ceases to be imaginable, for the pure intention will be destroyed by positive indifference to all venial sins, etc.

The authors of pious books, catechisms, etc., must, however, keep the practical aspect of the matter in view, according to the spirit of the decree, and therefore we must not be surprised if the three things necessary for Holy Communion are grouped together in the manner stated above. As long as Rome has not issued any detailed instructions regarding the sedula praeparatio and the congrua gratiarum actio, and the length of time that should usually be devoted to them, each Bishop may use his authority to decide the matter for his diocese, in harmony with the spirit of the decree.

(c) At the end of the fourth paragraph of the decree, Rome has given some general directions in the words " according to each one's strength, circumstances, and duties." If, for instance, all the children who wish to go to Communion every day were required to make a particular examination of their conscience and this were regarded as a necessary condition, it would seem excessive, and not quite in harmony with the decree. Some children may be capable of it, but others are not, and it is quite possible for them to make a serious preparation without this practice. Moreover, in the case of children as well as of adults, " Confessors are to be careful not to dissuade any one from frequent and daily Communion, provided that he is in a state of grace and approaches with a right intention." The Church does not require even weekly confession from those who communicate daily or almost daily, and confessors must be on their guard against asking them to confess except in case of grievous sin.

p. 279As to the duration of the preparation and thanksgiving, the Church leaves us a certain amount of freedom, " according to each one's strength, circumstances, and duties." Perhaps a quarter of an hour would be a good average time for a regular preparation and thanksgiving, and it is very desirable that it should be generally adopted. But just as no reasonable person could be shocked if a priest, otherwise zealous, had to shorten his preparation for, and thanksgiving after, Mass, owing to want of time, or the presence of a number of people anxious to go to confession, he would indeed be only following the example of St. Francis of Sales — so in certain cases a shorter thanksgiving in the church suffices when people, who are generally careful, have waited sometime for Holy Communion, and soon after receiving it have to go home to attend to pressing duties. Experience shows that their zeal will lead them to make up, on their way home or when engaged at their work, what they may have omitted in church.

p. 280We are told of General de Sonis that, in the midst of his military duties, he felt such a longing for Holy Communion that when on march he gladly availed himself of an opportunity, furnished by a brief halt, to receive Communion in a village church, and after spending a few minutes in fervent thanksgiving, he would resume his ride. Of course we must not allow exceptional circumstances to become a rule. In dealing with children we have to take their age into account, and not insist upon too long a preparation and thanksgiving. They ought to regard it as a joy to go to Communion, but they lose their devotion if required to kneel for a long time. Both the letter and the spirit of the decree should lead us to demand only what is absolutely necessary, but to counsel souls to strive after ever greater perfection by means of frequent and daily Communion, doing our best to inspire them with enthusiasm, and not losing sight of the inward promptings of grace in each individual.—J. Bock, S.J.


Case LXXV: Confession Before Celebration

p. 281Peregrinus, a parish priest, invited his nephew Juvenal to spend a few days with him. Juvenal had been recently ordained and had just been appointed to the cure of souls. He gladly accepted the invitation, for he regarded his uncle as his greatest benefactor, and owed him a debt for having in many ways shown himself a wise friend and counselor. On the last day before his nephew's departure (Saturday), Peregrinus committed a peccatum turpe ex fragilitate carnis, and this caused him the greatest distress.

What was he to do? As parish priest he was well aware of the strict command of the Church, requiring him to confess a mortal sin before saying Mass; but it was unspeakably repugnant to him to confess such a peccatum turpe to his young nephew, to whom he has stood in so close a spiritual relationship.

As there was a vera necessitas celebrandi on the following Sunday, Peregrinus did not feel himself bound under the circumstances to make his confession to Juvenal before celebrating, so he contented himself with perfect contrition. Quid ad casum?

Answer.—The rule laid down by the Council of Trent (sess. 13, c. 7), that mortal sins must be confessed before a priest celebrates Mass (Holy Communion), is generally regarded as a lex ecclesiastica, but not as a praeceptum divinum, perhaps in the sense of an official explanation of the probatio required by St. Paul (1 Cor. xi, 28). A difficulty connected internally and inseparably with the fulfilment of such an order certainly forms no ground of excuse, e. g., no kind of shame, however great, justifies a breach of the law; otherwise no priest would be bound to confess any particularly shameful sin. It is, however, possible for a verecundia extraordinaria not to have its origin so much in confession of the sin as in some external circumstance, not essentially connected with the confession, but conditioned by some peculiar chain of events. This is true in the case under consideration. We have present in it the near relationship (uncle, nephew), and the particular bond of affection between Peregrinus and Juvenal (the former has been the benefactor, friend, and spiritual adviser). These circumstances give rise to a verecundia extraordinaria, and many of the more important recent moralists regard them as a ratio excusans a lege Tridentina. Father Génicot, S.J., in his Institutiones theol. mor., II. n. 193, says: “We judge the opinion of certain authors sufficiently probable: that extraordinary and truly invincible shame excuses, for example, if an uncle had to confess a very shameful sin to his nephew. The reason is that in such cases making a confession is exceedingly difficult because of the enormous repugnance that must be overcome. For, as St. Thomas testifies: ‘Many are so weak that they would rather die without confession than confess to such a priest.’ Nor does this hardship seem intrinsic to confession. For loss of reputation before the confessor is indeed intrinsic to it, but by no means the difficulty arising from the fact that here and now someone has no other confessor besides this one, whom for just reasons he greatly dreads. Or, even if it should seem intrinsic to someone, it does not appear why, in a law that is probably merely ecclesiastical and in which authors admit excuses for a cause not so grave—for example, a distance of one or two leagues—a case most harsh to human weakness cannot be excepted by epikeia.”

p. 282Aemilius Berardi, the well-known Italian writer on pastoral theology, expresses himself in very much the same way in his Praxis Confessariorum (p. 558, etc.); he denies that the copia confessarii, presupposed by the rule of the Council of Trent, exists in a case where a confessor was indeed at hand, but invincible repugnance prevented confession from being made to him. For what if an uncle were forced to make confession of a most shameful sin to his nephew? Uncles are not accustomed to make confession to nephews, and consequently the means in question would be excessively abnormal. Besides, contrary to Gury and others who think most rigorously on this point, the following theologians speak more leniently. Voit openly supposes that shame alone can sometimes be so great that it excuses.... Gousset (n. 193) ait: “A confessor would be judged lacking when only such a priest was present before whom confession could not be made because of a more or less legitimate but insurmountable repugnance.... I would say that truly great and extraordinary shame suffices so that, in urgent necessity, Mass may on some occasion be celebrated with contrition alone, with the intention of approaching one’s proper confessor as soon as possible. Nor is the reasoning valid that shame alone never suffices for making a partial confession; for it can more readily be conceded that some Mass be celebrated with contrition alone, provided the sin is certainly accused as soon as possible, than that an opening be made for partial confessions from a motive of shame.... Finally, what if the wretched priest, in so straitened a case, were prepared rather to undergo disgrace or permit other disadvantages than to endure so hard a sacrifice?”

p. 283Views equally lenient are taken by Fr. Kenrick, who died in 1863 as Archbishop of Baltimore (Theol. mor. de euch., p. 1, c. 4, § 2) and Noldin (Summa theol. mor., III. n. 141); the latter refers to Berardi and Génicot (ll. cc.) in support of his opinion.

p. 284The reasons adduced by these eminent theologians certainly enable us to claim probability for their theory. In the case under consideration there is an incommodum gravissimum due, not to the confession itself, but to purely exterior considerations of kinship and affection, and therefore we may probably apply here the general principle: "lex humana (positiva) non obligat cum gravi incommodo." The Council of Trent, in making this law, certainly had in view ordinary circumstances, in which a verecundia extraordinaria is connected internally with the duty of confession, not those in which it is connected with this duty in a purely external way.

It is true that this distinction may be abused, and the plea of verecundia extraordinaria be put forward too lightly; such an abuse, however, would not be due to the theory, but to too lax an application of it in practice.

The question resolves itself finally into this:

Rigorism when pushed too far (as Berardi says, and as was suggested even by St. Thomas, l. c.) often leads to sacrilege, because a priest cannot make up his mind to go to confession; ought we not therefore to prefer to avoid it, by adopting a rational and justifiable application of a theory which, though less stringent, is probable, both for internal and external reasons?

Such a case of verecundia extraordinaria occurs very seldom, and priests may be trusted to have enough prudence and conscientiousness to prevent too lax an application of the principle. In my opinion Peregrinus was quite justified in being contented with contritio perfecta, although he was bound nevertheless to confess the sin committed quam primum, i. e., within three days.

This more lenient opinion is obviously not to be limited to priests. For instance, a priest's sister, acting as his housekeeper, after making her confession on the day before Communion to a priest in another parish, might commit a similar peccatum probrosissimum. Could she be bound to confess it to her own brother? No one could seriously require this of her; there is not only such a thing as vera necessitas celebrandi, but also necessitas communicandi.

p. 285We are far from wishing to tolerate laxity too freely, but a knowledge that there is a more lenient view may be of assistance to confessors and help priests, who are their penitents, to avoid a conscientia erronea.—Dr. Johann Gföllner.


Case LXXVI: Mistaken Idea of the Sin of Presumption

p. 286Penitents, especially children, are apt to say that they have sinned through presuming on God's mercy. When asked what they mean, they say: " I thought I would do something and then confess it." Are such penitents really guilty of presumption?

No! What is presumption? St. Thomas defines it, in his Summa, II. II. qu. 21, a. 1, as "an immoderation of hope by which someone tends toward some good as possible through divine power and mercy when it is not possible, as when someone hopes to obtain pardon without penance or glory without merits." Any such excessus spei is sinful, for underlying it, as the angelic doctor explains (l. c. a. 2) is an intellectus falsus, viz. a false supposition that God pardons those who continue in their sins. Excessus spei arises from this erroneous idea, as a motus quidam appetitivus; and it is sinful because every appetitive movement that conforms itself to a false judgment is in itself evil and a sin.

The explanation given by St. Thomas of the nature and sinfulness of presumption shows that this sin has not been committed in the case under discussion. He is presumptuous, one who hopes to obtain pardon without penance; for this excessus spei, being a motus appetitivus, is based upon a false assumption that God will pardon one who refuses to amend his ways. Our penitent, however, thought that he could confess his sin; consequently he did not make the mistake of supposing that God would pardon him if he persisted in sin, but he was right in believing that the Lord would have mercy upon him if he repented and confessed. Therefore the motus appetitivus is based upon this correct supposition, viz., upon the hope of pardon, and is not sinful. On the contrary, the intention to confess the sin is apparent in this thought, and is contained implicate in it, and is in itself good, so that such a penitent sins less than he would have done without thinking of his conversion; for without this thought his will would have been more inclined to sin and its malice would have been greater. "To sin in the hope of receiving pardon at some future time, with the intention of abstaining from the sin and doing penance for it, is not presumption; rather, this diminishes the sin, because through it one seems to have a will less firmly fixed upon sin" (Th., I. c. q. 21, ad 3). Hence, according to St. Albertus Magnus, Adam sinned less grievously, "Because he sinned in the hope of pardon."

p. 287It is with good reason that Lehmkuhl warns confessors (I. n. 312) to make sure that penitents who accuse themselves of presumption are really guilty of this sin. For "if anyone sins from frailty or passion while at the same time hoping that he will afterward obtain pardon, and consequently determining at least implicitly to be converted afterward and withdraw from sin, he does not commit the sin of presumption; indeed, as the writers note, the sin is rather diminished" (/. c).

If, however, the sin of presumption has been committed, how ought we to deal with it? Is it invariably a mortal sin? In its nature it is a mortal sin, but propter indeliberationem vel imperfectionem actus it may, like other sins that are in their nature grievous, become merely venial. Modern moralists, such as Gury, Lehmkuhl, and others, are of opinion that whoever commits a venial sin through presumptuous confidence in God's mercy commits also a venial sin of presumption. Elbel, on the contrary, thinks that in this case there is no real presumption, "because by this happiness is not expected to be obtained rashly or by means in no way ordained by God for this end."—Dr. Kilian.


Case LXXVII: False Witness in a Court of Justice

p. 289In a criminal trial Caius was called as witness against Titus, and gave false evidence on oath. This evidence, in conjunction with a good deal of circumstantial evidence, caused Titus to be sentenced to six years' imprisonment and to the loss of his civil rights for a similar period. After Titus had served over a third of his time, Caius attended a mission, and his conscience was awakened, and he went to confession. What obligations ought his confessor to impose upon him?




	Is Caius bound to make restitution?






	Is he bound to give information against himself, so as to effect the release of Titus?



I. We have here a case of injusta damnificatio, unjust injury of a fellow man. For the duty of restitution to follow any injurious action, it is necessary (a) that the injury be unjust, that it is a violation of some real right, not merely of love or some other virtue; (b) that the action be really causa efficax damni per se; i. e., α that the injury actually followed, and was not merely intended or attempted, β, that the injury can be referred to the action as its obvious cause; and (c) that it be theologically sinful.

The first two conditions are plainly fulfilled. Titus was condemned though he was innocent, and he suffered injury;—the loss of his liberty, honor, means of livelihood, etc.

If Caius intentionally or through criminal negligence gave false witness, he is manifestly responsible for the whole injury and therefore is bound to repair it. If he made false statements in invincible error, he is under no such obligation. The same may probabilius be asserted, if his false testimony was due to some venial sin of carelessness or want of thought. Lehmkuhl is right in pointing out (Casus II, n. 692) that an action involving a venial sin approaches an innocent action more closely than one involving mortal sin. It should, however, be borne in mind, that the duty of care and attention, and therefore the sinfulness of neglect, increases in proportion to the importance of the matter; so that carelessness might be in one case a mortal, and in another only a venial sin. In either case, however, whether Caius has committed a venial sin or no sin at all, justice requires him to correct his mistake, as soon as he becomes aware of it, if there is reason to hope that such a correction will avail to secure the release of Titus, and the restoration of his honor, and to prevent his suffering further harm. We are bound in justice not only to refrain from wilfully injuring our neighbor, but to take care that no bad result shall come to him in consequence of our action.

p. 290If it is in Caius' power to correct his false testimony, if such a correction would do good to Titus, and if nevertheless Caius does not make it, he at once becomes bound to make reparation for all the harm resulting from his false evidence. We are assuming, however, that the witness sinned venially or not at all, so he can not be required to effect the correction at the cost of inflicting a comparatively greater injury upon himself. That people should regard him as a rather reckless person would not, as Lehmkuhl remarks, do him any serious harm; but if there were reason to fear that he might be condemned in a court of law for giving careless evidence he need not retract his evidence.

p. 291


	How do matters stand if a witness has given false evidence either purposely or through criminal negligence?



In the first place, he would certainly be responsible for all the harm inflicted on the accused man himself and his family. Would it be the duty of the witness to give information against himself and to expose himself to serious penalties, such as loss of liberty, honor, and property, in order to obtain the release of the innocent man and to save his honor? Lehmkuhl (77t. m., II, 820, IV) says that three things must be kept in view in judging the question: the guilt of the false witness, the injury to the innocent man, and the penalty on the guilty person.

If it were physically or morally possible, he might go to some place where he would be safe from arrest, and there make his retractation in legal form before a commissioner, and then send it, or have it sent, to a court competent to deal with the matter. If this retractation seems credible, and circumstances and facts are mentioned which bear it out, so that the proceedings can be re-opened, and the accused man set at liberty, this course will suffice.

It is not always, perhaps it is not often practicable, however, because people are apt not to believe a retractation sent from a distance, and it might easily be misused.

If therefore the case is merely one of carelessness, it would be the witness's duty to surrender himself to justice, even at the risk of prosecution for carelessly making false statements on oath, since the punishment he would have to undergo is trifling in comparison with the penalty imposed upon the innocent person. If, however, the sentence had been less severe, or if the innocent prisoner had served the greater part of it, and his loss otherwise was not very great,—whereas the witness, if sentenced to imprisonment, would lose some official position,—under such circumstances the false witness need not retract his evidence.

The obligation to do so is more binding if the witness wilfully committed perjury. If such a witness acknowledges later that his evidence was false, he is subject to a heavy penalty. Schwane (Die Gerechtigkeit, § 80, 5) says that no one can force a man to denounce himself and to expose himself to such a penalty. The communis of most writers is, however, opposed to this view, and requires the malum nocentis not to be taken into consideration in comparison with the malum innocentis, and regards it as his duty to repair the injury to the innocent man, at the cost of at least equal suffering to himself. Lehmkuhl thinks that he ought to expose himself to a much more severe penalty, because of the lasting slur cast on the innocent person's character.

It depends entirely upon the circumstances of each individual case whether we ought to take into consideration any differences of rank in the persons concerned. It is possible that the innocent man, if of low rank, might suffer no serious consequences beyond the actual loss of his liberty for a time, but that the witness would be absolutely ruined.

If the verdict was certain without his evidence, because the charge was sufficiently proved by the testimony of others, and if what he said did not cause the penalty to be made more severe, the witness need not be called upon to make reparation and to expose himself to such serious injury. Practically he is often not required to make a retraction, because it would do no good to the innocent man (Génicot).

Some authors go much further and say that if a man has been condemned to death on false evidence, and the witness would endanger his own life, he must still acknowledge himself to bea murderer and confess his own crime, if no other way is open to him; for the life of the innocent is preferable to that of the guilty. It is only where the sentence pronounced was comparatively light, and the term of punishment perhaps at an end, and the loss of reputation inconsiderable, that a witness might be released from the obligation of giving himself up to justice, although the duty of making full compensation for the material loss suffered by the innocent man would remain.

It might occur that a witness, although he sinned grievously by giving false evidence, did not realize the severity of the sentence that he was bringing down upon the accused. Such a thing might happen among the lower classes.

Now that I have examined the question again, this is the sense in which I prefer to answer it, although hitherto, and even in the sixth edition of my Moral Theology, I have left it undecided. St. Alph., 1. IV. n. 269 (Busemb.); Lehmkuhl, Th. m., I. 820, IV.; Cas consc, I. 693; Aertnys, I. 1. V. Tr. III. 1. III. n. 361 d; Schindler, II. 225; Gousset, II. 1050; Konings, I. 1074; Haine, L. 2 p. 2537, cf. pp. 142, 143; Génicot, II. Tr. X. n. 14.—Prof. Dr. Goepfert.


Case LXXVIII: Breach of Contract

p. 294The following case was sent me recently for discussion.

An agent employed by an insurance company was commissioned to investigate the cause of a fire, and discovered a store of paraffin in the house that had been burnt down. According to the terms of the insurance policy, no payment can be claimed from the company by any one storing paraffin on his premises, but in this case the paraffin was certainly not the cause of the fire, as the agent found it had not been touched by the flames. The shopkeeper, in order to avoid any difficulty with the insurance company, gave the agent £50 to say nothing about the paraffin, and the company paid £500, the sum for which the house was insured, without demur. Is the agent bound to refund (1) the money that was the price of his silence, (2) the money paid by the company? If so, to whom ought it to be refunded?

Answer.—From the wording of the question I infer that the insurance agent has accused himself in the confessional of his trickery. Otherwise we should have to begin by considering the case of the shopkeeper, and ask whether he ought not to refund the money received. The agent and the shopkeeper are cooperatores ad damnum, but in such a transaction the jubens et consulens comes first, and the mutus or at least non obstans second.

The shopkeeper is guilty of breach of contract. An insurance policy is a bilateral contract: “You pay me so much annually, and I undertake to pay you a proportionate sum if your house is burnt down accidentally, or by some one else's fault." Both parties are bound conscientiously to observe the terms of the contract.

p. 295In the case before us a flagrant breach of contract has occurred on a point upon which the company insists as a conditio sine qua absolute non. The shopkeeper has no right at all to his £500, he is enriched by means of res aliena; and that being so, as he has been the cooperator jubens in the transaction, he is especially bound to make restitution.

In a less degree the agent is also bound to refund the money.1 He is not bound, if the causa principalis has made restitution (Alph., lib. 3, n. 581); but, on the other hand, the causa principalis is required to indemnify the agent, if he has made good the whole loss.

In case the shopkeeper refuses to refund the money, and the agent has not the means to do so, he must at least pay the company the £50 that he received as hush money.

If the shopkeeper makes restitution, common sense would probably suggest that the two cooperatores should refund pro rata in solidum; the consulens £450 and the mutus the £50 hush money. The tacit condition that the £50 is to be paid only if the insurance money is secured is worthless. I suppose, however, that the agent might keep the £50 if the shopkeeper refunded the £500 in full, and made no claim upon him; for (1) the latter was sciens and volens, and must have been prepared for a possible frustration of his designs; (2) the agent was, quite apart from that, bound to make full restitution in case the shopkeeper refused to do so.— Professor Gspann.

1 For the mutus contra justitiam to be held responsible, three things are requisite: (a) that he be bound by his office, (b) that he culpably failed to prevent it, and (c) that he could have averted the harm without grave inconvenience.


Case LXXIX: Syphilis in Marriage

p. 296A married woman learns that her husband is suffering from syphilis. Must and can she continue to live with him as his wife? He declares solemnly that he has not contracted the disease by any fault of his own.

In consequence of the immorality prevalent in large towns, cases of this kind frequently occur, and may have very disastrous results, so that a detailed discussion of the subject seems necessary.

If the husband has contracted this loathsome disease through actual adultery, he has lost all right to the debitum conjugale and consequently the wife may refuse to live with him. This is the doctrine taught by all writers on moral theology and canon law; they base their opinion upon Matth. v, 31, 32, and xix, 9.

In dealing with the case before us, we are not concerned with the details of the adultery, nor with the question whether sodomitic and bestial intercourse have the same effect, and therefore we may set aside these matters.

The man declares that he has contracted syphilis by no fault of his own. Is this statement credible? Physicians are now agreed in believing that people may possibly, though not probably, become infected with syphilis in an innocent manner. Dr. Surbled writes as follows: " The infection can be conveyed directly through the mouth, the breast, or any other part of the body where the mucous membrane is exposed; but there are many indirect ways of becoming infected; for instance, by drinking out of a glass or smoking a pipe used by a sufferer from syphilis, or by wearing his clothes. Midwives are by their occupation exposed to the danger of catching this disease, and so are medical men.... However, it is only in exceptional cases that syphilis is caught in any of these ways, and they do not suffice to overthrow the general theory that " syphilis is a serious disease, brought on by immorality, and, as a rule, only those who voluntarily lead a vicious life display its unpleasant and shameful symptoms." (La morale dans ses rapports avec la medecine, II. 92, 93, ed. 10.) Other physicians write in a very similar way.

p. 297We may assume therefore that the husband's assertion is hardly credible, unless he can bring forward some proof of his innocence. If he adheres to his statement, his wife ought not to refuse him the debitum conjugale on the ground that he has probably committed adultery, because his undoubted right to the debitum can not be contested on the ground of what is only a probability. It is true that when a question arises of the loss of the debitum conjugale in a case of adultery, only a moral certainty as to the facts of the case is required, but it can hardly be said to exist here.

There are, moreover, other reasons besides adultery which release any one from the debitum; we may sum them up shortly, and say that the debitum need not be granted if it would result in any considerable injury to mind or body. The moralists teach that a separation from bed and board is allowed where otherwise there would be great danger of sin.

With regard to bodily injuries Berardi writes: "The debt may habitually and reciprocally be refused: (1) If the wife would undergo danger of death in childbirth, so that if she became pregnant again, in the judgment of physicians she would certainly or probably die. (2) If the wife suffered from incipient cancer of the uterus, so that after intercourse she would be subjected to a copious discharge of blood. (3) If she underwent intercourse with very acute pain that recurred each time. (4) If the husband suffered from venereal disease so that he had ulcers or discharges on his genital organs; for then not only the wife herself but also the offspring would be infected in a pitiable manner, with great danger that abortion would follow and baptism itself could not be administered.... (5) If the husband or wife had an organic defect of the heart; for then intercourse is always very harmful and can even produce death suddenly and in the act itself. (6) If husband or wife suffered from pulmonary consumption to such a degree that, continually feverish, they were approaching the final stage of the disease and were already spitting blood" (Praxis Confessar., I. 1042).

p. 298Capellmann-Bergmann writes very decidedly on the subject of syphilis: " Syphilis is so serious, disgusting and shameful a disease, that in my opinion the copula ought always to be forbidden, if only one of the conjuges suffers from it. In this disease the danger of the healthy person being infected at the copula is very great, as long as any external symptoms exist. Even when syphilis is latent in the husband, and there are no external symptoms of it, the wife may be infected as soon as impregnation occurs. For the infected person to demand the copula would be a horrible outrage upon the healthy partner, on whose part it would be in my opinion madness, rather than charity, to incur so great a risk of being infected with such a disease. I cannot even regard a periculum incontinentiae as a causa honestas in this matter. I may be thought to speak too strongly, but whoever has seen the awful consequences of this disease will agree with me. I think that there is not a single medical man who would not share my opinion. The consequences to the offspring resulting from such a copula are most disastrous. The children are almost always syphilitic, like their parents, even when in the parents the disease is latent. Abortion and premature births are of common occurrence, and children carried to the full time often die most miserably before they are more than a few months old. Thousands of children are thus called upon to expiate the sins of their fathers, and often die without baptism." (Pastoralmed., 192, ed. 14.)

p. 299From the purely medical point of view there may be full justification for these statements, but moral theology requires us to recognize certain distinctions and limitations, which may be summed up as follows:

(1) If one conjux shows symptoms of syphilis, a trustworthy physician must be consulted, and asked to decide whether the syphilis is hereditary or acquired. If the former, the patient is of course not to blame, but the confessor ought, if not actually to insist upon, yet at least urgently to recommend, continence, because hereditary syphilis may be communicated to the offspring of a marriage, although it is not directly infectious.

(2) If syphilis has been acquired after marriage, inquiries must be made to ascertain whether it has been contracted in an innocent or guilty manner. If the latter, the innocent partner has the right to refuse copula carnalis. The same right exists also in the former case, but for another reason. St. Thomas has laid down the principle: Vir tenetur uxori debitum reddere in his quae ad generationem spectant, salva tamen prius personae (propriae) incolumitate (Suppl. qu. 34, art. 1), i.e., if to grant the debitum would involve serious danger to one's own health, it may be refused. Periculum incontinentiae and any quarrels that might resuit from the refusal are not enough to force the innocent partner to grant the debitum conjugale, as they only amount to a necessitas gravis, and no one is bound in such a case to assist his neighbor cum maximo proprio incommodo.

The decretal of Alexander III. (c. 2 X. IV. 8), which is sometimes quoted on the subject, need not be understood to impose such an obligation. It contains the words: But if it should happen that the husband or wife becomes leprous and the sick party demands the carnal debt from the healthy party, what is demanded must be rendered by the general precept of the Apostle; no exception to that precept is found in this case, but at the time when it was issued copula cum leproso was not considered likely to cause the disease in a healthy person. Many medieval writers pointed out this fact when commenting on the decretal. (Cf. S. Thomas, l. c. ad IV, Sanchez, de matrim., lib. IX. disp. 24, n. 17, Cajetan, Victoria, Soto, Ledesma, etc.). Therefore it may be laid down as a general rule that the healthy partner is not bound to grant the debitum conjugale. Certain limits may be assigned to the right to refuse it. There is still a good deal of obscurity with regard to the therapeutics of syphilis; and the disease, after apparently being cured, sometimes breaks out again, but still medical men as a rule believe that the danger of infection ceases after a definite period. Professor E. Lesser (Klin. Wochenschr., No. 23, 1902) says: "The danger of infection is connected with the secondary period, and does not continue more than five years." Consequently the innocent partner is perhaps bound to grant the debitum conjugale, if the other has shown no symptoms of syphilis for a considerable time.

(3) The innocent partner must refuse the debitum if to grant it would cause unjust injury to a third person, and especially to their own children. It frequently happens that there are children requiring education, or aged parents needing support, or that mother and child would both perish if she became pregnant as a result of granting it. In these and similar cases the innocent partner would not be justified in risking infection, as thus an absolute wrong would be inflicted upon others. In my opinion it would objectively be grievously sinful for the mother of little children to grant the copula to a syphilitic husband, as she would expose her children to the danger of becoming orphans, and should she again be pregnant, the child would certainly also suffer from syphilis, and would probably die before its birth, and so be deprived of baptism. It would be absolutely cruel for a mother to treat her children thus. The case is different if from conjugal intercourse the only sufferer is the innocent partner. Under certain circumstances copula might not only be allowed in this case, but might even be very meritorious. For instance, if a good wife has reason to hope that by her self-sacrifice in granting the copula to her disgusting and syphilitic husband she may preserve him from worse evils, or even bring about real amendment of life, it would be a meritorious work to allow conjugal intercourse, and not madness, as Capellmann calls it in the passage quoted above. Her husband is in necessitate gravi spirituali and it is permissible, and even meritorious, to save one's neighbor from such a state, even at the risk of one's own life.

p. 301It is, for instance, highly meritorious if a missionary ministers to lepers, although he incurs great danger of infection.

Of course a woman granting the copula under such circumstances would take all possible care, in accordance with medical advice, so as to avoid infection, since it is a duty incumbent upon every man to protect his own health as far as he can.

Several eminent theologians, such as Sanchez, Petrus, Soto and others, teach that in such cases the copula is permissible and meritorious. Cajetan, however, says: If a healthy husband or wife disregards the danger of personal infection from contagion out of love for the spouse, that person is not only excused from sin but, if acting from charity, merits. We see daily in our times (it does not say much for the morality of that period!) spouses not abandoning each other with respect to bed and dwelling because of so great and contagious an evil as the disease commonly called the French disease. (Com. in II. II. qu. 154, art. 1, n. 14.) This malum gallicum was nothing but syphilis.

p. 302In practise a confessor ought to be very cautious when such a case comes under his notice, and he ought to express no decided opinion without knowing that of a trustworthy physician.— Dr. Prümmer, OP.


Case LXXX: Conversion from the Eastern Schism to the Catholic Church

p. 303Jovan, after being baptized and brought up in the Greek Church, now desires to be received into the Catholic Church. Is his baptism to be regarded as valid?

The Church strictly orders a priest who obtains faculties to admit to the Catholic Church a person belonging to some other Christian denomination to make sure that the convert has been validly baptized. If post investigationem peractam it appear certain that he has not been thus baptized, the priest must baptize him absolute. Should there be a probabile rationabile dubium with regard to his baptism, the Sacrament must be administered again conditionally.

Have the Eastern schismatics valid baptism?

Baptism is undoubtedly administered validly in all the so-called Churches (the name is used incorrectly, as there is but one Church, viz., the Catholic) which have come into existence in consequence of the Oriental or Greek schism since 1054. We may regard as validly baptized all the members of the schismatical Greek Church in the patriarchates of Constantinople, Alexandria, Antioch and Jerusalem, also all who belong to the Orthodox Church in Russia, to the Greek Church in Greece, to the Orthodox Churches in Bulgaria, Servia and Montenegro (Cernagora), as well as the Serbs, Bulgarians and Roumanians in the Turkish territory near the Balkans. The same is true of the Serbs, or Greeks, or Orthodox in Bosnia and Herzegovina, of the Dalmatians, Croatians and Slavonians, both in Hungary and in Austria. It is true also of all adherents of the schismatical Greek Church in Roumania, as well as of the members of the Graeco-Roumanian Church in Hungary and Siebenbürgen, as well as in Bukovina. We may safely assume that the members of any one of these Churches have been validly baptized. Some doubt may arise in the case of Russian sectarians, who have cut themselves off from the Orthodox state Church and can hardly be said to retain the principles of Christianity. There seem to be several millions who belong to various sects of this kind, and many may not have been baptized at all if they have succeeded in evading the compulsory baptism required by the state.

p. 304There are good reasons for regarding as valid the baptism of members of the Eastern Churches. They have preserved the hierarchy instituted by Christ with the potestas ordinis, and their priests have valid orders. They retained the Sacrament of Holy Order and great care has always been taken to preserve the validity of their orders. In the Churches enumerated above there are priests (popes) who administer the Sacrament of baptism, in fact, in some of these Churches, baptism could at one time not be administered by laymen, but only by a properly ordained priest. A Catholic synod in 1703 complained: "For it is a pernicious law of the schismatics that infants, even when necessity is urgent, are to be baptized only by a priest" (Collect. Lacensis, I. p. 298).

Although this may not have been a universal practise among the Eastern schismatics, it shows what scrupulous care was taken to secure valid baptism, as laymen were not permitted to administer it lest they should not do so validly. This fear seems justifiable, as the people in general are not well instructed in religious matters.

p. 305The members of the Eastern Churches, like ourselves, regard baptism as the first and most indispensable Sacrament, by means of which original sin and all actual sins committed before baptism are forgiven, and sanctifying grace is imparted to the soul. The idea, common among Protestants, that baptism is only a signum mere externae aggregationis ad ecclesiam, is quite foreign to the Eastern Churches. They are far from regarding it as a matter of indifference how baptism is administered, and their priests are most careful in seeing that this most important Sacrament is administered validly in accordance with their ritual. The Church is forced, however, to emphasize the fact that the laity may now validly baptize in casu necessitatis if the correct matter, form and intention are present.

Pope Eugenius IV., when he issued the decree Pro Armenis at the Council of Florence in 1439, felt it necessary to decide: "The minister of this Sacrament, Baptism, is the priest, to whom it belongs by office to baptize. But in a case of necessity not only a priest or deacon, but also a layman or woman, indeed a pagan or heretic, can baptize, provided the person observes the form of the Church and intends to do what the Church does."

The East is strictly, almost rigidly, conservative, and the Eastern Churches display, with reference to all their ecclesiastical customs, the greatest aversion to departing from the traditional consuetudo. This is particularly the case with regard to baptism and the ceremonies connected with it. They adhere most exactly to their traditional ceremonies. Their Forma baptismi is very simple; the Latin translation of it is: " Baptizatur {baptizetur is also valid) servus (a) Dei N. in nomine Patris et Filii et Spiritus Sancti." The priest baptizing utters these words in either the liturgical language or in the vernacular, and this amount of familiarity with the Euchologium (Ritual) may be assumed in the least educated priests of the Eastern Churches, who all know and use this formula. It is certain too that they use natural water as the matter of baptism and not an artificially produced fluid of any kind. As many believed the water ought to be cold, Pope Eugenius IV. stated in the decree " Pro Armenis," already quoted: "The matter of this Sacrament is true and natural water; it does not matter whether it is cold or warm." In cold countries considerations of health induced people to use warm water; in fact some maintained that it ought to be warm.

p. 306What must we say of the Materia proxima, or of the union of matter and form in the Eastern Churches? In this respect there can be no question that baptism, as they administer it, is valid, for they still retain the ancient trina immersio, or (according to Denzinger, Ritus Orient., § 2) they use immersionem aspersione mixtam above the infant's head, so that it is impossible to doubt that a sufficient lotio realis et symbolica takes place in connection with the utterance of the short form of words.

It may be asked whether this Forma baptismi of the Eastern Church is sufficient.

At the reunion council of Florence in 1439 no objection was raised to the method of baptism used in the East from remote times, and in the decree Pro Armenis, Eugenius IV., after giving the Latin forma baptismi, goes on to say: "The form, however, is: Ego te baptizo, etc. Yet we do not deny that true Baptism is also effected by these words: Baptizatur talis servus Christi in nomine Patris et Filii et Spiritus Sancti; or: Baptizatur manibus meis talis in nomine Patris et Filii et Spiritus Sancti. For since the principal cause from which Baptism has its power is the Holy Trinity, while the minister who outwardly confers the Sacrament is instrumental, if the act exercised through the minister is expressed together with the invocation of the Holy Trinity, the Sacrament is effected." (Denzinger-Bannwart, 696.)

p. 307It is a matter of history that Novatian caused a schism in Rome about the middle of the Third Century; he found many followers in the East, who maintained: The faith of the minister is necessary for the validity of Baptism. In order to check the evil resulting from this doctrine, the Eastern Church prudenti oeconomia introduced a change in the form of baptism, so that baptizatur (βαπτίζεται) was used instead of ego te baptizo. This is the account given by the learned Peter Arcudius (Concord. Eccl. occid. et orient., 1. 1, c. 3, 8). The Latins derived their form of baptism from our Lord's word " Baptizate" (Matth. xxviii, 19); the Greeks from " Baptizamini" (Acts i, 5).

What has been said of the Churches that owe their origin to the schism of Constantinople, according to the Conc. Florentinum, applies, of course, equally to the schismatical Armenians, in case any of them wish to return to the Catholic Church; their baptism is valid.

All the Eastern Churches have a form for blessing water to be used at baptism: All Eastern Christians devoutly retain the blessing of baptismal water from the ancient and universal discipline of the Church. (Denzinger, Rit. Orient., § 1.)

The Roman Church has always respected the old ceremonies used as sacramentals that occur in the Eastern ritual of baptism; they take the place of those of the Latin Rituale. Hence no supplementary baptismal ceremonies are performed in the case of converts from any of the Churches that we have mentioned, although it seems desirable to perform them in that of converts from Protestantism, that they may receive these sacramentals, even if otherwise their Protestant baptism has proved to be valid, investigatione peracta.

p. 308The Catholic Church therefore has nothing to do with our convert Jovan in respect of his baptism, for all is in order.

Should a member of one of these schismatical bodies and a Catholic intend to enter into matrimony, there need be no doubt as to the valid baptism of the former. But in mixed marriages between Catholics and Protestants, the invalidity of the Protestant baptism frequently gives rise to a suspicion of impedimentum disparitatis cultus.—J. Danner, S.J.


Case LXXXI: Irregularities of an Apostate

p. 309George, a Catholic student, Ritus latini, joined the schismatical Greek Church with the intention of receiving Holy Orders in it. The schismatical pope, who admitted him to this church, regarded the Latin baptism as invalid, being per infusionem and not per immersionem. Consequently George was rebaptized according to the Greek ritual and at the same time received the Sacrament of confirmation, the Chrismatio frontis, which generally accompanies baptism in the Eastern Churches.

Some time afterwards George repented of his errors and sought to be reconciled with the Catholic Church. He was in retreat for several days and then, having made his professio orthodoxae fidei, a priest possessing the requisite faculties gave him absolution and released him ab excommunicatione. George now wishes to become a priest. Is this possible? He has been guilty of




	The delictum of joining the Greek schism.






	The delictum of absolute repetition of baptism.






	The delictum of repetition of confirmation.






	Joining any schismatical body involves apostasia a fide, at least if the primatus jurisdictionis of the legitimate successor of St. Peter, the chief of the apostles, be denied. Although a schisma purum not connected with any heresy does not involve this irregularity, it is involved by schism connected with heresy. Is the Greek schism a schisma purum? By no means, for it includes various heresies;—denial of the primatus jurisdictionis Romani Pontificis totius Ecclesiae, which was defined in opposition to the schismatical Greeks at the second Council of Lyons in 1274, and at Florence in 1439. Moreover, since the time of Photius the Orientals have rejected the procession of the Holy Ghost ex Patre Filioque, which was expressly defined at the Council of Florence in the decree " Laetentur coeli." The Council added: "We define, furthermore, that the explanation Filioque was lawfully and reasonably added to the Creed for the sake of declaring the truth and because necessity was then pressing."



p. 310The same Council defined the existence of Purgatory and declared that the suffrages of holy Church benefit the poor souls detained there; the schismatic Greeks deny in theory the existence of any place of purification, although in practise they offer works of satisfaction, Masses and prayers for the dead, showing in this respect great inconsistency. We cannot therefore acquit them of heresy, and George is irregular ex apostasiae delicto ad schisma mixtum.




	He is irregular also ex abusu iterati baptismi absolute recepti. On the occasion of the final schism, due to the action of Michael Caerularius in 1053, the Cardinal legate Humbert complained that persons who had received Catholic baptism were rebaptized by the heretics, who acted like the Arians with regard to those already baptized in the name of the Blessed Trinity. (Hergenrother, Photius III., pp. 749, 758.) The Greeks have continued this practise down to the present time, because Latin baptism is per infusionem and not per immersionem.



Therefore George consented to an abusus iterationis baptismi, in injuriam prioris baptismi et fidei factus. An absoluta iteratio baptismi certo valide collati causes a decided irregularity in the rebaptized person. Moreover, this unconditional rebaptism was administered by a minister schismatico-haereticus (c. 10, C. 1, qu. 7; c. 118, D. IV. de consecr.). These rules are still in force according to the present discipline of the Church—and a rebaptism of this kind presupposes heresy.

p. 311N. B. The members of the Eastern Churches seem now to take a more favorable view of the validity of Latin baptism, as in 1883 a Didache (Doctrina) was issued containing (cap. VII.) the words: "Baptize in the name of the Father and of the Son and of the Holy Spirit in living water. But if you do not have living water, baptize in other water; if you cannot in cold, then in warm. But if you have neither, pour water three times upon the head in the name of the Father and of the Son and of the Holy Spirit."




	The schismatical pope who rebaptized George also confirmed him by anointing him with chrism on his forehead and saying: " The seal of the + gift of the Holy Ghost. Amen." Confirmation is generally administered immediately after baptism among the Greeks, and since the Fifth or Sixth Century both Sacraments have been administered by priests, who receive the necessary authorization from their Bishop, as well as the consecrated chrism (μύρον). The Greek Euchologium (Ritual) appends to the order of baptism the short formula: σφραγὶς δωρεᾶς + πνεύματος ἁγίου.



We have here therefore a second abusus iterationis Sacramenti, which, like baptism, impresses an indelible character upon the soul, and so cannot be repeated.

Must we regard George as irregular also ex delicto iteratae chrismationis seu sacramenti confirmationis? The reatus of a twofold sacrilege is there, but George did not become irregular in consequence of a repetition of confirmation; for irregularities are res odiosae, which must be treated as strictae interpretationis. Such an irregularity can be contracted only if the Canones et in terpretationes of the Holy See expressly say so; it is not to be inferred on analogy. In reference to abusus Sacramenti, c. 2, Ex literarum, X. V. 9, there is a definite statement: "By repetition he did injury to the Sacrament of Baptism." It is a principle that Irregularitas non incurritur nisi in casibus in jure expressis; therefore no irregularity can be established nisi peculiari jure expressa, and no canonical decision has ever declared that repetition of confirmation constituted an irregularity. "The following become irregular: those who seriously and knowingly repeat Baptism, and the rebaptized who minister; but not those who repeat Confirmation or Orders, since this is not expressed in law; and adults who knowingly permit themselves to be baptized by heretics outside a case of necessity." Ferraris, Biblioth, tom. IV. s. v. irregularitas 2°).—J. Danner, S.J.


Case LXXXII: Doubtful Jurisdiction

p. 313The chaplain of an institution told a story as follows:

One Saturday soon after Easter I was busy preparing my sermon for the following day when I was rung up on the telephone. The connection was fortunately not interrupted and the conversation began in the ordinary way: " I am H., chaplain at L., who are you? " "I belong to the St. Elizabeth Hospital at A. Will you be good enough to come and hear the confession of an Italian woman who is ill and has not made her Easter Communion? There is no priest able to speak Italian in this neighborhood. A train starts for A. at half-past nine."

I wanted to ask one or two questions but I was rung off, and, though I did my best, I could not get the connection renewed. " That 's the way with telephones," I said to myself, " they have their advantages and disadvantages; now what is to be done? "

This might have been a good opportunity for my vanity to assert itself,—I was the only priest who knew Italian in all the neighborhood; the fame of my linguistic talents had spread even as far as A., etc. But happily there was no time for me to think of such things; I had to make haste. The train was to start at half-past nine, and if I intended to catch it, I ought to be off at once.

There were, moreover, other thoughts and considerations that caused me much worry, and they began to torment me even on my way to the station, which was not far from my house.

p. 314In my haste I had had no time to think over the matter; my first impression had been that the woman was dangerously ill, with only a few hours to live. That must have been why I was asked to come at once, and why the time of the train was mentioned. I had hardly realized that A. was not in our diocese, but I paid little attention to that fact, as any priest, whether belonging to the diocese or not, has full jurisdiction in the case of persons in articulo or in periculo mortis.

Now, however, the thought presented itself that she was perhaps not dangerously ill, and then what should I do? Why had the person who spoke to me by telephone added that she had not yet made her Easter Communion? If this addition meant anything at all, it seemed likely that I was being summoned in all haste, not because the patient was seriously ill, but because the time for fulfilling the Easter precept was drawing to a close.

At the station I fell in with some other priests who traveled part of the way with me. I joined in their conversation as well as I could, but they remarked more than once that something unusual must have happened, for I was so dull and distracted. I was heartily glad when they got out and left me to my own melancholy reflections.

I said to myself: What in the world am I to do if, on arriving at A., I find the patient not dangerously ill?—I will telegraph to the Bishop at N. and obtain the necessary jurisdiction. (N. B. There is no telephone between A. and N.) —But will he trust a perfect stranger? It is not altogether correct to telegraph for faculties to hear confessions. Will not the Bishop say: " What business is it of good Father H.? Can he not go to A. another day, after he has written to ask for faculties and received them in the ordinary way? "

p. 315In order to answer these quite justifiable arguments I should have had to explain all the circumstances, and I could not do that in a telegram. Even if I applied to the Bishop through the parish priest, or some other priest whom he knew, I still could not avoid the difficulties inseparable from the use of a telegram.

I might perhaps serve as interpreter between the penitent and some priest belonging to A. That, however, is an extraordinary proceeding which no one is bound to adopt. Would the sick woman agree to such a suggestion? Then I remembered having read in books on moral theology that a parish priest can give jurisdiction to another priest to hear confessions in his parish. This opinion is probable, probabilitate juris, and therefore is safe in practise. But at once I had to acknowledge that it was no good to me, for a parish priest can only give faculties to hear confessions to another parish priest, and I was only chaplain in an institution!

Possibly, I argued again, the woman has only committed venial sins, and, according to a probable opinion, any priest, even without faculties, can absolve from venial sins. Such an absolution is practically always valid, and, as in my case, there was a reasonable ground for giving it, it would also be permissible, although under other circumstances, according to the strict prohibition of Innocent XI. (Decree Cum ad aures, 12 Feb., 1679), it would not be regarded as such.

I could not console myself with this idea, however, for how was I to know beforehand whether the patient had committed only venial sins? As I could not know that, it was impossible for me to hear her confession at all and oblige her to accuse herself of sins from which I could not absolve her. Moreover, people are apt to regard many sins as mortal, which are really only venial, and so they sin grievously subjectively, when objectively there is only a materia levis. What was I to do, poor chaplain that I was?

p. 316I commended the whole affair to Our Lady, and when I reached A. I walked to the hospital, prepared for anything that might happen. I was shown into the parlor and the Sister Superior came at once to see me. I introduced myself as the priest who had been summoned because I spoke Italian, and I asked her whether the patient were dangerously ill, or whether I was wanted only to give her an opportunity of fulfilling the Easter precept. The Superior said that the patient was seriously ill and had to undergo an operation on Monday, therefore she was to make her confesson to-day and receive Holy Communion the next morning, Sunday being the last day for fulfilling the Easter precept.

I was greatly relieved on hearing this answer. Why had I worried so much about nothing at all?

They brought me a stole and took me to the ward where the Italian woman lay. She was very glad to see some one at last who could talk her native language and she made the most of her opportunity. I pointed out to her that it might be harmful for her to talk much just then and that I had only come to hear her confession, etc. After giving her absolution, I left the ward to go and have a chat with old Father X., a chaplain like myself.

In the corridor, however, I met the house surgeon, and, having introduced myself, I asked him whether the Italian woman, who was to be operated upon on Monday, were dangerously ill. I added incidentally that I had not noticed any signs of serious illness or great weakness, and this fact had led me to ask a question that would otherwise have been impertinent.

" Dangerously ill? " said the doctor. " I can hardly say that she is so bad as that." " But she is suffering from appendicitis and is to undergo an operation on Monday."

p. 317"Appendicitis? Well, the nurse thinks she has it, but in my opinion she is suffering only from the effects of a chill. If she can be made to perspire freely she will soon be all right. If she is not better to-morrow evening we shall examine her again on Monday; that is what the sister meant by talking about an operation."

" Would not an operation involve real danger? "

" Yes, of course; but will there be any operation? I do not think so. It is possible that the sister is right, but, as I have told you, I do not agree with her."

The good man little knew what perplexity his answers were causing in my mind. The sister had told me that the woman was very ill and on the point of undergoing a serious operation. Therefore I had heard her confession and given her absolution. The doctor was now telling me quite the opposite and did not think that there was much the matter with her. Could I be at ease regarding the absolution that I had given?

On comparing the two conflicting statements, I came to the conclusion that one possessed as much probability as the other.

I had not yet visited our Lord in the Blessed Sacrament, so I asked my way to the chapel, and after making an act of adoration and praying for light, I leant my head on my hand and thought over the case.

According to the writers on moral theology, I argued, articulus mortis and periculum mortis suffice to make it a duty to confess and receive the last Sacraments, and to give faculties to a priest to hear a confession. For periculum mortis it is enough that the danger of death is probable. What is, however, a probabile periculum mortis? It is a circumstance or condition (bellum, operatio chirurgica, morbus), which in many cases, and therefore probably also in this case, results in death. Some writers (cf. Lehmkuhl, cas. consc, II. n. 453, p. 263) even give a wider interpretation to this probability, but it is undoubtedly necessary for the condition—in this case the serious illness—to be recognized with more or less certainty by means of its outward manifestations. How do matters stand when it is merely probable that a probabile periculum mortis exists? Has any priest jurisdiction under these circumstances? This is the case under consideration.

Supposing I had administered Extreme Unction to this woman, would she certainly have received the grace of the Sacrament? No, not certainly, but only probably; and if the next evening the doctor's opinion proves to be correct, it is certain that she would not have received the grace of the Sacrament. Must I not argue in the same way with regard to absolution?

Supposing I were now asked to anoint her, could I do so simply and unconditionally ceteris supponendis suppositis? I should, of course, say that there was absolutely no danger of a proxima mors, and therefore the administration of the Sacrament had better be postponed until some change took place in the patient's state, or, if there were some urgent reason for administering it at once— such as my having to leave A., and the probability that no other priest could attend for some considerable time—I might anoint her conditionally. Ought I not to have also absolved her conditionally? I can only declare with probability hic et nunc that my penitent has received the grace of the Sacrament.

Supposing she had mortal sins on her conscience, and she died after my absolution without its being made valid, she would probably be lost. Who can know with certainty that she has not sinned grievously subjectively, although she has really committed only trifling offences? I was bound to provide against this possibility, even with an inconvenience proportionate to the evil inflicted or likely to arise, as is stated in the paragraph "De supplendis defectibus in confessione commissis." In other words, if I could do so without great difficulty, I was to some extent bound to make it certain that the penitent was in the state of grace.

p. 319I proceeded to go through the whole theory regarding jurisdictio dubia, as far as I could remember the teaching of theologians.




	A titulus coloratus in conjunction with error communis makes absolution certainly valid. Have I a titulus coloratus? No; for in order to have it I should have to be a parish priest, or at least a priest in charge of souls in this diocese.






	Can I have a titulus existimatus, or is there at least an error communis with regard to me? No; for this would require the majority of the inhabitants of this town to believe that I had jurisdiction to hear confessions, whereas I am a complete stranger.






	Does not Holy Communion restore to the state of grace a recipient, who communicates bona fide and cum attritione in spite of being in a state of grievous sin? My penitent intends to communicate to-morrow, for the Superior told me that she had not yet fulfilled the Easter precept; she has bona fides, and probably also attritio.



But although with regard to Extreme Unction it is certain that the recipient, having these dispositions, is restored to the state of grace, with regard to Holy Communion it is only probable; and so again I arrived at the same result.

I considered it a duty to see that the absolution was made valid before my departure if I could devise a means of rendering it so. I kept in view the fact that my penitent, having probably made a proper confession, was not bound to confess her sins again before next Monday, when she was to be examined again by the doctors, and the real state of her health would be ascertained. Long before then I should be back at home, and it would not be possible for me to return to A. How could I now at once make sure that she was in the state of grace without any very great difficulty?

p. 320Two plans suggested themselves to me. I might induce her to make an act of perfect contrition, and to promise God to love Him above all things, and for love of Him to abhor all sin and avoid it in the future.

Or, as there was no reason to fear a scandal, I might induce her by nodding her head, striking her breast, or giving some outward sign, to make a general confession to the old chaplain of the hospital, who was certainly able to give her absolution.

The second plan appeared to me easier and safer than the first. At the same time I could instruct my penitent and show her plainly how she ought to make her confession to the chaplain, in case she was dangerously ill and no other priest could be obtained, so that he might be able to give her valid absolution. I knew that if the penitent gives no outward sign of self-accusation, absolution is not certainly, but probably, valid.

One more difficulty presented itself. Was it my duty to tell the woman that if she were quite well on the Monday she ought to confess again the sins of which she had accused herself? I found several reasons for at once setting aside this scruple, among others, that it would hardly be possible to make her understand me, and that I could not suggest such a thing to her sine offensione.

p. 321On reaching home my first business was naturally to look in my books of moral theology and find out whether I had done right.

I discovered the principles that I had applied enunciated by Noldin (De sacramentis, ed. 8) and Génicot (Theol. mor. instit., ed. 5).




	No one is bound to confess through an interpreter (Noldin, n. 270).






	A pastor is probably to be judged universally approved and therefore can be called by a pastor of another diocese to hear confessions (Génicot, II. n. 325; Noldin, n. 341 and 346).






	The opinion that an unapproved priest can validly absolve from venial sins is probable (Noldin, n. 344).






	If Extreme Unction is conferred on a sick person who is thought to be in danger of death but in fact is not, the Sacrament is invalid.—In a positive doubt whether the illness is dangerous, Extreme Unction can be given, but conditionally—si capax es—lest the effect of the Sacrament be frustrated (Noldin, n. 458). But the same must be said of absolution given to a sick person without jurisdiction.






	It is certain that the Church supplies jurisdiction in common error with a colored title ( Noldin, n. 355, 1 ).






	It is probable that the Church supplies jurisdiction in common error alone, without a colored title (Noldin, n. 355, 3). Now, however, it is certain, since Canon 209 speaks only of common error.






	One who approaches a Sacrament of the living guilty of grave sin which he in good faith believes to have been removed by perfect contrition or the Sacrament of Penance very probably obtains pardon through the con trition that God will grant by fittingness (Génicot, II. n. 130, IV).



p. 322


	There appears no necessity of admonishing the penitent, who was absolved only doubtfully, afterward to disclose the same sins to a confessor furnished with certain jurisdiction, because the obligation of confessing them has probably already been satisfied (Noldin, n. 358).






	A defect committed concerning the validity of a Sacrament must be repaired with an inconvenience proportionate to the evil inflicted upon the penitent (Noldin, n. 417; Génicot, n. 376, 1).



I subsequently told a professor of moral theology all my difficulties connected with this case and the manner in which I had tried to solve them. He thought that I had done right, and went so far as to praise my knowledge of moral theology, saying that not every one would have possessed as much. I replied that in times of urgent need our memory is roused to unusual activity, and I had studied in my youth under an excellent professor,— he is now dead,—who understood the art of bringing the principles of moral theology before us in so plain and convincing a manner that they were deeply impressed on our minds. Of course since then I have read up my moral theology more than once, and at the present time I refer chiefly to Génicot and Noldin, though I do not neglect Goepfert, Koch and others.

This was the story told by my friend the chaplain. It would be well if all priests could give evidence of possessing as much theological knowledge as he did.

The Code in Canon 874 indirectly denies the right of pastors to delegate jurisdiction for the hearing of the confessions of their parishioners. It may also be noted here that the Code drops the approbation demanded by the Council of Trent and speaks only of jurisdiction for the hearing of confessions.


Case LXXXIII: Dispensation from the Obligation to Communicate Fasting

p. 323Anna is an invalid, subject to violent attacks of coughing, with a tendency to vomit; she has suffered from this ailment for a long time and finds that nothing relieves it but the use of a certain medicine. It is a great grief to her that she is thus deprived of Holy Communion, which she would wish to receive daily. She has read in some religious paper that, on December 7, 1906, the Holy Father granted to sick people certain mitigations of the rule that Holy Communion must be received fasting. Accordingly she asks her confessor whether, in virtue of this decree, she may communicate after taking her medicine, and, if not, whether it would not be possible for her to obtain permission to do so.

What answer ought to be given?

The first question must be answered in the negative, for Anna is able to go out, and the concessions were made only for sick people, who, though they may not be in danger of death, have already been laid up (decumbunt) for a month, or, according to the declaration of March 6, 1907, are able to get up only for a few hours daily "they cannot remain in bed, or are able to rise from it for a few hours of the day." These concessions, moreover, do not apply to daily Communion but to Communion twice in the month, or, in pious households where the Blessed Sacramentis reserved or where Mass may be said in a private chapel, to Communion twice in the week, both de confessarii consilio.

With regard to the second question, the following course may be suggested to Anna.




	Let her address a petition to the Holy Father that her Confessor may write out in her name. It may run as follows:



Most Blessed Father! Although N. N. of the Diocese of N. is not bedridden, nevertheless because of ill health it is morally impossible for her to observe the natural fast prescribed before Communion. Therefore, prostrate at the feet of Your Holiness, she humbly asks the faculty of taking something by way of drink before she approaches to receive Holy Communion daily or frequently.

Loco N. die... Pro oratrice N. N. confessarius N. N.




	The petition must be sent to the Sacra Congr. de Sacramentis through the Bishop of the diocese and be recommended by him. For this reason the confessor should despatch it to the ordinary, and send with it a note, stating that he can vouch for the truth of the reasons that it contains for appealing to the Holy Father.






	The Sacra Congr. is in the habit of dealing with such petitions by authorizing the Bishop to allow the petitioner to make a definite number of Communions in the week: "The Sacred Congregation for the Discipline of the Sacraments, by virtue of the faculties granted to it by our Most Holy Lord Pope Pius X, having considered the matters set forth, graciously entrusts to the Ordinary of N. the granting, according to his judgment and conscience, of permission to the petitioner to take something by way of drink before Most Holy Eucharistic Communion four times a week, but only while her ill health continues, with the advice of her confessor and with scandal removed."






	The ordinary then forwards the document relating to the dispensation, that he is now authorized to give, to the petitioner through her confessor. It remains then for the latter to explain to his penitent the concession granted her by the Holy Father, that she may understand what is permissible for her to do, as long as she continues in the same state of health. At the same time a note is added, stating what the cost of the proceedings has been.—Johann Schwienbacher, C.SS.R.




Case LXXXIV: Can Every Jew Be Baptized?

p. 326Israel applied to Titus, the Catholic priest at N., for holy baptism, and began to receive instruction. His motives were not altogether very good, but Titus hoped to improve them and took much pains. Israel had already announced his intention to abandon Judaism, and this was to his credit for the Jewish community at N. publishes the name of every apostate from its ranks in the daily papers.

When the priest applied to the Bishop for leave to baptize Israel, it was noticed from his marriage certificate that his wife had been married before, and there was no indication of her having been a widow. The Bishop asked for particulars, and Israel acknowledged that the woman to whom he was married according to the civil and Mosaic law, had divorced her first husband, who was a Jew. Israel's marriage was therefore invalid in the sight of the Church, propter impedimentum ligaminis, and he has been living in (hitherto material) adultery. Let us call his wife Lydia and her first husband Solomon. The marriage of these two persons was valid. But Israel's baptism would have been possible only if the marriage between Solomon and Lydia had been invalid, or if it had been ratum and not consummatum,—in which case the Pope could separate them,—or if Solomon were dead and Lydia really a widow. One more possibility existed.—Lydia might be baptized and then communicate with Solomon through the Bishop's court. If he answered both the questions asked him in the negative, and said: " I will not be baptized, and I will not live with the Christian Lydia," then Israel could be baptized and married to the already baptized Lydia.

p. 327In the case before us Lydia refused at first to be baptized, but afterwards she consented, although she would not announce her abandonment of Judaism publicly. She was afraid that her mother would disinherit her, although she could not have been totally disinherited, but would have received the share of her mother's property to which she was legally entitled. After considering the matter, the Bishop did not allow her to be baptized without making any public announcement; for after her baptism it would have been necessary to communicate with Solomon, who would certainly have revenged himself by informing Lydia's mother that her daughter had become a Christian. Consequently Israel could not be baptized. He and Lydia already had children, and so they could not be advised to separate from bed and board, or to apply to a civil court for a separation. If he and Lydia had been willing to renounce what they hoped to inherit from her mother, his baptism would have been possible, for in that case Lydia would have published her renunciation of Judaism, and have been baptized, and, after Solomon had been communicated with, she might have been properly married to Israel, who would also have been baptized.

If anyone cares more for an inheritance than for God he is unworthy of God's grace. What advantage is it to Israel if he gains the whole world and suffers the loss of his own soul? Christianity requires us to love God more than money and worldly possessions.

It behoves us to be careful about baptizing Jews.—Karl Krasa.


Case LXXXV: Baptism of Children the Offspring of Civil Marriages

p. 328A Jew, named Israel, married Sempronia, who was the child of a mixed marriage. She had been baptized a Catholic, but practised no religion at all. They were married before the registrar. At the birth of their first child, a girl, they both wished her to receive Catholic baptism. The priest, being aware that this was not always granted in similar cases, went to see them, and tried to induce them to promise that all the children who might subsequently be born should be baptized and brought up as Catholics, for if two persons after contracting a civil marriage give this pledge, it is possible to obtain a dispensation from the law prohibiting marriage between a baptized and an unbaptized person. The Jew Israel refused to be baptized himself, and he would not consent to make any promise, saying that the eldest son at least must be a Jew, so as to be able to recite the customary prayers when he himself died and on the anniversary of his death.

If Israel had made the promise a dispensation ab impedimento disparitatis cultus could have been obtained, and the ecclesiastical marriage performed sub passiva assistentia. Sempronia might have begun to practise her religion again, and the marriage between Jew and Christian would have been valid before the law and the Church. It would have been a mixed marriage, in which all the children were to be brought up as Catholics.

Israel would agree to nothing, and Sempronia, who had practised no religion for sixteen years, accepted with complete indifference the Bishop's decision that the child could not receive Catholic baptism, and it remained unbaptized; it was most unlikely that it would have been brought up as a Catholic. Only three years before Sempronia had been attending lessons on Christian doctrine at school, but the fact that she selected a Jewess to act as godmother reveals her state of mind. It was only when the priest pointed out to her the impossibility of having a Jewish godmother that she chose a Catholic, but one who never sent her own child to Mass on Sundays.

The end of the matter was that the Catholic godmother took the child to be baptized in the Lutheran Church. Thus the father was a Jew, the mother had no religion and the child was a Protestant! Such are the results of the teaching of the present day!—Karl Krasa.


Case LXXXVI: Protestants and the Commandments of the Church

p. 330Justinian, a Catholic, has a Protestant servant and believes that he may provide meat for him on Friday, as, being a Protestant, he is not bound by the Catholic law of abstinence.

Justinian is, however, in the wrong.

The law of abstinence is a human law binding upon all who are the subjects of the lawgiver and have attained to the use of reason. Now all persons validly baptized belong to the Catholic Church and so are bound by her laws. There is, therefore, no doubt that Protestants are strictly called upon to observe the Catholic law of abstinence.

According to the teaching of theologians (cf. Müller, ed. 9, I. § 53, n. 5; Noldin, ed. 7, I. n. 143; Lehmkuhl, ed. 11, I. n. 228), the Church does not impose rules laid down for the personal sanctification of men upon Protestants, ne augeantur peccata; they regard themselves, generally, bona fide, as free from the commandments of the Catholic Church; they violate them, it is true, when they disregard them, but they commit no sin; their action is bad, a peccatum materiale, but not evil, not a peccatum formale.

With regard to the laws of the Church laid down for the maintenance of public order, as e. g., in those relating to impediments to marriage, Protestants are obliged to conform to the decisions of the Catholic marriage law. This point should be borne in mind when any question arises as to the validity of a Protestant marriage.

p. 331A Protestant does not sin formally by eating meat on Friday, but his action, viewed from the Catholic standpoint, is bad, and therefore no Catholic should encourage him to do so. Justinian ought not to give his Protestant servants meat on Friday, although there might be a reason for his giving meat to them rather than to Catholic servants. The same remark applies to all the laws of the Church. A good Catholic ought in such cases to display his Catholic convictions, and, by setting a good example to his non-Catholic servants, do his best to bring them to the true faith.


Case LXXXVII: Cremation

p. 332I. In a town where the subject of cremation is frequently discussed even amongst Catholics, the priest regarded it as his duty to protest from the pulpit against this pagan practise. He overthrew the arguments brought forward in support of it and showed that, according to genuine Catholic opinion, the churchyard ought to continue to be the resting-place of those Christians who have died in the faith. He explained that Catholic instincts condemned cremation as an abominable abuse (Acta s. sed., vol. XIX. p. 46), and added: "How utterly the Church detests the pagan practise of cremation may be seen from the fact that she excommunicates such as are members of any association that aims at promoting it."

The priest was making a mistake when he uttered the last sentence. A member of an association for promoting cremation incurs the excommunicatio latae sententiae Romano Pontifici simpliciter reservata only if the association is one of freemasons.

A question having been asked whether it were permissible to join any association promoting cremation, the S. Congregation of the Inquisition replied on May 19, 1886: "Negatively; and if the societies in question are daughter societies of the Masonic sect, the penalties enacted against them are incurred."

II. John, an assistant priest, was summoned to give the last Sacraments to a dying man. John was aware that the man was not a freemason, but that he had left instructions in his will for his body to be cremated.

p. 333In his confession the dying man did not refer to this matter at all; John also said nothing; but gave him absolution, the Viaticum, etc. John acted quite rightly. If the dying man had consulted him, or accused himself of what he had done, things would have been different, but, as it was, the penitent was bona fide quoad liceitatem cremationis, and John, being afraid that an admonition on his part would do no good, said nothing. "If, after being admonished, they refuse," a priest is bound to refuse absolution. "But as to whether admonition is to be given or omitted, let the rules handed down by approved authors be observed, with particular account taken of the scandal that might be provoked" (Analecta eccles., vol. III. 99).—Prof. Gspann.


Volume V (1917, edited by McHugh)


Title Pages (Volume V)

THE CASUIST

A Collection of Cases in Moral and Pastoral Theology

Volume V

Prepared and Edited 
by Reverend J. A. McHugh, O.P. 
Lector of Sacred Theology 
and 
Professor of Dogmatic Theology in The Catholic Foreign Mission Seminary, Ossining, N. Y.

New York 
Joseph F. Wagner, Inc.

The previous volumes of the Casuist series have been so cordially welcomed by priests and students that it has been a pleasure to prepare and arrange this new volume for its readers. The analysis of moral problems is most useful for all engaged in the ministry. As teachers and directors of souls they are constantly called upon to give guidance and instruction concerning the way that leads to everlasting life. But moral principles, though luminous in themselves, are oftentimes obscured as to their application by complications of facts that hinder the practical judgment. To propose and discuss the difficult problems that thus arise in the pastoral life is one of the main purposes of Cases of Conscience.

Furthermore such concrete examples ought to be of great assistance in the elucidation of moral principles and the development of a ready and correct judgment in matters of conscience. Students of Moral Theology get a better grasp of the universal laws of their science when these are applied in particular instances. The practical illustration taken from the actual conditions that the student will later encounter gives added interest to the abstract study and assures it a firmer hold on the memory. But Cases of Conscience are especially valuable to the theological student as aids to the acquisition of that habit of mind which will enable him in forming and guiding consciences to apply surely and correctly the rules and laws whose mastery he has obtained.

Accurate and adequate solutions of moral cases, however, are not always easy; indeed, they often present a task that requires the greatest thought and diligence. Yet there is genuine satisfaction in the labor; the matter is so important that one can hope the efforts will yield some fruit. Of the cases in the present volume the greater number has already appeared in print, chiefly in the Homiletic Monthly: these have been carefully revised and many have been re-written in whole or in part; the other cases are new. It has been the writer’s aim to correct or complete the older cases whenever there was need on account of later legislation. He makes grateful acknowledgment to Very Rev. Stanislaus Woywod, O.F.M., the distinguished Canonist and Moralist, for much valuable assistance.

The writer further has had in view the practical usefulness of the book for the daily work of the priest, and he has consequently excluded from its contents everything purely speculative and abstruse. For the same reason it has seemed advisable to arrange the cases according to the order generally given to the different tracts of Moral Theology. In this way it is hoped the book will prove most serviceable, whether to the priest in his study, or to the professor and student in the class-room.

The religious zeal of the clergy has been manifested in the popularity of the Casuist series. With the wish that this new volume may likewise be of interest and profit, it is humbly dedicated to their service.

J. A. McHugh, O.P.

p. 1THE CASUIST

Volume V


Preface (Volume V)


Contents (as printed) (Volume V)




	I. Habit — p. 1






	II. Cooperation — p. 4






	III. Formal and Material Cooperation — p. 6






	IV. Doubt in Matters of Faith — p. 9






	V. Is Participation in Sacred Rites Unlawful? — p. 14






	VI. Forgiving Injuries — p. 15






	VII. Envy — p. 17






	VIII. When is Ownership Transferred? — p. 20






	IX. The Duty to Preserve One’s Life — p. 22






	X. The Necessity of Safeguarding Life — p. 24






	XI. A Criminal Condemned to Death Bidden to Execute Himself — p. 27






	XII. Justified Injury to the Neighbor, or, A Guilty Man Exercising His Own Right — p. 30






	XIII. Riding in Cars Without Paying Fare — p. 33






	XIV. The Wife and Children of a Thief — p. 36






	XV. Restitution by Possessor in Good Faith — p. 40






	XVI. Restitution in the Case of an Insurance Agent — p. 42






	XVII. Restitution on Account of Cooperation in Injustice — p. 45






	XVIII. Payment of a Debt Owed to One Deceased — p. 51






	XIX. A Druggist’s Liability — p. 53






	XX. Detraction — p. 55






	XXI. Calumniating the Dead with Obligation of Restitution With Regard to Reputation — p. 57






	XXII. Moral Impossibility of Restitution — p. 61






	XXIII. A Promise — p. 65






	XXIV. Promise of Making a Donation — p. 68






	XXV. A Buyer Concealing From the Seller the Real Value of Property — p. 71






	XXVI. A Witness Withholding Facts — p. 73






	XXVII. Morning and Evening Prayers — p. 76






	XXVIII. Husband’s Power Over the Vows of His Wife — p. 78






	XXIX. Crystal-Gazing — p. 81






	XXX. The Manifestation of a Secret — p. 83






	XXXI. An Illegitimate Child’s Question Regarding His Identity — p. 85






	XXXII. Fasting — p. 88






	XXXIII. Vocation — p. 90






	XXXIV. Forcing a Person to Enter the Convent — p. 92






	XXXV. A Gift Unlawfully Made by a Religious — p. 95






	XXXVI. Dispensation from Solemn Vows — p. 98






	XXXVII. The Form of Baptism — p. 100






	XXXVIII. What to do if a Non-Catholic Sponsorship Seems Unavoidable — p. 102






	XXXIX. The Intention Required in Adults for the Reception of Baptism — p. 104






	XL. Reiteration of Baptism — p. 107






	XLI. Necessity of Confirmation — p. 110






	XLII. Sponsors of Children Receiving Confirmation — p. 113






	XLIII. Non-Alcoholic Wine—Valid Matter? — p. 115






	XLIV. Receiving Holy Communion Several Times on the Same Day — p. 120






	XLV. What Are the Conditions Under Which the Sick May Receive Holy Communion Though Not Fasting? — p. 125






	XLVI. Use of the Stomach Pump and the Natural Fast — p. 131






	XLVII. The Celebration of Holy Mass and the Natural Fast — p. 134






	XLVIII. The Duty to Hear Mass on Sundays — p. 136






	XLIX. The Priest’s Obligation of Daily Mass — p. 139






	L. Interruption of Mass — p. 142






	LI. Unlawful Mass Intentions — p. 145






	LII. The Quality of the Mass and the Stipend — p. 149






	LIII. Gregorian Altar — p. 151






	LIV. Reduction of the Number of Masses, or Reduction of the Stipend? — p. 154






	LV. The Turning Over of Mass Stipends — p. 156






	LVI. Defective Confessions — p. 160






	LVII. Sacrilegious Confessions — p. 166






	LVIII. Lying in Confession and Complete Confession — p. 168






	LIX. General Confession — p. 172






	LX. Feigning Scrupulousness in Confession — p. 175






	LXI. Abstinence from Holy Communion given as a Penance — p. 176






	LXII. Lack of Absolution — p. 179






	LXIII. Expired Jurisdiction — p. 181






	LXIV. Absolution from Reserved Cases — p. 183






	LXV. Absolution of Travelers — p. 186






	LXVI. Absolution of Nuns — p. 188






	LXVII. Questioning a Penitent in the Confessional — p. 191






	LXVIII. The Seal of Confession and Absolution — p. 193






	LXIX. A Hasty Decision — p. 197






	LXX. An Ignorant Penitent — p. 199






	LXXI. Treatment of an Habitual Drunkard in the Confessional — p. 202






	LXXII. A Zealous Penitent Discouraged by Imperfections and Venial Sins — p. 205






	LXXIII. Apparitions of Poor Souls from Purgatory — p. 210






	LXXIV. Street Confessions — p. 216






	LXXV. Absolution on the Battlefield — p. 218






	LXXVI. Indulgence of the Forty Hours — p. 220






	LXXVII. The Scapular Medal — p. 222






	LXXVIII. The Last Sacraments Sacrilegiously Received — p. 224






	LXXIX. Conditional and Unconditional Administration of Extreme Unction in the Case of Unconsciousness — p. 228






	LXXX. Extreme Unction Neglected — p. 233






	LXXXI. Anointing the Feet — p. 236






	LXXXII. Invalidity of Ordination — p. 238






	LXXXIII. Invalid Ordination of a Penitent and the Seal of Confession — p. 241






	LXXXIV. A Marriage with Several Obstacles — p. 244






	LXXXV. Marriage Contracted Conditionally — p. 252






	LXXXVI. Misconduct Before Marriage — p. 255






	LXXXVII. Breach of Faith Regarding the Education of Children in a Mixed Marriage — p. 257






	LXXXVIII. Questions Regarding Mixed Marriages — p. 261






	LXXXIX. Error and Matrimonial Consent — p. 266






	XC. Marriage Contracted Through Fear — p. 272






	XCI. Presumption of Life of a Missing Husband — p. 276






	XCII. Spiritual Affinity — p. 278






	XCIII. The Impediment of Crime — p. 281






	XCIV. Dispensation from the Impediment of Crime — p. 283






	XCV. A Case of the Decree “Ne Temere” — p. 285






	XCVI. Marriage Before Two Witnesses — p. 287






	XCVII. Cessation of Impediments — p. 290






	XCVIII. Not Radical Sanation, But Silence — p. 297




Case I: Habit

p. 1Case.—Confessor A has a penitent who rather frequently has to accuse himself of certain solitary and grave sins. This penitent has tried for many years to overcome the temptation but without success. The habit in question was formed in early boyhood days and has grown upon him to such a degree that it is now, he claims, beyond his control. The temptation comes upon him with such suddenness and fury that, at least to his mind, he seems compelled to yield, and he is of the opinion that he would do so even though he knew with certainty that at the moment of gratification his soul would be lost.

Question.—Now, what is the confessor to do with such a case?

Solution.—To decide whether this penitent is guilty of grave sin each time he falls, one must consider whether his habit of sin is voluntary or involuntary.

(1). If the penitent desires to retain the evil habit it is clear that the resulting acts are of his own choice and that he sins gravely each time he yields to the temptation.

(2). If he does not positively will to continue the habit, but yet has not efficaciously rejected it, his guiltiness will depend on whether the habit was begun voluntarily or involuntarily.

(a). In the former hypothesis, the acts consequent on the habit are voluntary in their cause, since the penitent foresaw and willed them, at least in a confused way, at the time he consciously contracted the vicious habit. He cannot decline responsibility on the ground that his will-power has been weakened, any more than a person who deliberately throws himself into a deep pit can excuse himself for not continuing a journey. (b). In the latter hypothesis, the voluntariness of the acts are much diminished. The sinful habit was contracted in boyhood days before its sinfulness or gravity was understood and it grew so powerful that the will seemed utterly enslaved. One must beware, however, of taking a lax view. Only when the force of habit is so strong as to unbalance the reason and to extort consent before a clear judgment is possible, may it be said that the act is not free and not imputable. Such cases are comparatively rare. The confessor will have to judge from the circumstances the extent to which the sinful habit has weakened the free-will and diminished the guilt of the penitent. He should remember, too, that even though the habit was involuntary in its origin, it may have become voluntary subsequently, if the duty of using proper means to combat the vice was knowingly neglected.

p. 2(3). If the penitent has formally retracted the habit and has employed means to conquer it, this circumstance greatly extenuates his guilt. But here again it is only when the habit produces a gravis perturbatio mentis that it takes away grave culpability.

The confessor should be slow to conclude that such a condition of mind exists, even though the penitent should protest ever so much his powerlessness to resist. This is the very explanation that self-deceived consuetudinarii often allege in their own favor. However, the confessor should use great gentleness along with prudence and firmness. The penitent should be so directed that on the one hand he will not feel that he is free from imputability, nor on the other hand that God is a tyrant and that there is no hope for himself. He should be absolved as often as he presents himself with dispositions which the priest judges to be genuine and sufficient. Moreover he should be persistently exhorted not to become the slave of discouragement but to keep up his efforts despite his frequent relapses, and to use all means, natural and supernatural, which tend to lessen the severity of his temptations, and to strengthen the force of will-power. Especially should he be urged to commend himself to the Mercy of God.


Case II: Cooperation

p. 4Wilhelmina, a widow with one child to support, ekes out a scanty living by keeping a notion store and renting rooms to a few lodgers. Juliana is a very liberal customer and purchases many things at the store of the widow. She has a son, a good fellow, but a little wild, who is in love with Alberta. He has tried to pay his address to the young lady at her home, but her parents will not permit him to do so. They have also forbidden Alberta to call at the house of her lover’s parents. To avoid the difficulty, Joyce, the lover, hires a room in the house of Wilhelmina and there he receives the visits of his sweetheart. Wilhelmina is now scrupulous about the matter and wishes to know from her confessor whether she can continue to rent the room for this use.

Answer.—The confessor must first find out what effects are consequent upon these secret visits of Alberta to the room of her devoted Joyce. Are these visits the occasion of serious sin? Do they give serious scandal? The lovers may meet and yet have no temptation to sin; or they may sin. If the widow has moral certainty that her lodger uses the room for the purpose of sin, then she must refuse to let him have the room. If she does not so act, she is guilty of cooperation in his sin. If the secret meeting becomes known then scandal will inevitably follow, with the loss of reputation to both parties. However, Wilhelmina is not certain that any sinful action takes place; and no one knows of the meeting but herself. Besides, if she dismisses Joyce, she will have difficulty in renting the room. This she knows from experience, and it is a serious matter with her, for she earns scarcely enough to pay for her own rent and support herself and child. Before compelling her to refuse the room to her lodger all these circumstances must be weighed. She fears likewise, and with good reason, that she will lose the trade of Juliana, which is a very considerable item in her battle for proper existence. If sin is committed, not even these circumstances will permit her to keep the room at the disposal of the young people. She must get rid of them. If they do not come together for evil purposes, but merely to see each other and spend a happy hour or two, and no scandal is the resultant, then we do not think that she is obliged to suffer the grave consequences alleged, but can continue to derive her revenue from the rental of the room. There is one thing certain: that is, Alberta is disobeying, if not the letter, at least the spirit, of the prohibition of her parents. Yet it is no part of the duty of the widow to force obedience from Alberta. In any case she cannot control Alberta on this point. So the widow is no determining factor in this disobedience. She is not to blame. In default of good reasons to the contrary we do not think it obligatory for Wilhelmina to dislodge the youthful schemer.


Case III: Formal and Material Cooperation

p. 6Case.—John, a public hack driver, declares, in confessing his sins, that he is in the habit of driving people to brothels. This he does at times on their simple request. At other times, in response to their demand if he knows of such places, he replies affirmatively, and drives them there. John argues that since such resorts are allowed to exist, it is not unlawful to drive his patrons to them, nor wrong to inform them of their existence and location; otherwise his business and income will suffer gravely, as others are prepared to do this work.

Questions:




	What is formal, what is material cooperation?






	What constitutes a grave cause sufficient to make material cooperation lawful?






	What of the existence and the renting of houses to prostitutes?






	Did John act rightly?






	What is the confessor’s duty?



Solution.—1. Formal cooperation is that by which we aid another in his sin, and consent to the malice of the sin. Material cooperation is the aid we give to the action of another, not as it is sinful, but precisely as it is a physical action. It is either: (1) immediate, if one take part in the sinful deed; or (2) mediate, if one performs acts that lead up to or follow the sin.

Formal cooperation is never lawful. It includes the consent of the will to the sin of another. It contains a two-fold malice: against charity and against the particular virtue violated.

p. 7Material cooperation is lawful if the two following conditions are present: (1) The action of the one cooperating must be good, or at least indifferent; (2) there must exist for his action a just cause, proportioned to the gravity of the sin, and the proximity of the cooperation.




	What constitutes a grave cause in this matter depends on the estimation of prudent men. St. Alphonsus (Theol. Mor. Lib. II, No. 59) gives the following rules: The cause which permits material cooperation must be proportionately more serious and more weighty, (1) when the sin committed is graver; (2) when it is more probable that without your cooperation the other will not sin, or when the effect is more certain; (3) when your cooperation touches more proximately on the sin; (4) when you have less right to place the cooperating action; (5) when the sin is against justice, detrimental to a third party.






	In large cities, in order to avoid greater evils, brothels are permitted by law, and according to a probable opinion it is morally lawful to rent houses for such purposes (Sabetti, No. 187). If, however, grave injury would thereby result to an otherwise respectable neighborhood, or if the location were such as to offer a greater opportunity for vice, such renting would not be permissible.






	To answer the fourth question, we must determine the nature of John’s cooperation. It does not appear that he cooperated formally, since he did not intend the evil involved. His cooperation, then, was only material. Further, it was not immediate, as it preceded the sins committed. Since, therefore, John’s action of driving his “fares” was morally indifferent and since his livelihood depends on the good will of his patrons, it does not seem that he was guilty of serious sin. It is clear, though, that material cooperation is not Permissible without a sufficient reason. The first reason assigned by John for his course of action viz. that such places are allowed to exist, was not sufficient. It should be remarked also that if John’s passengers would be unable to resort to the houses they seek without his assistance and information, his cooperation would be much more proximate than it is and the reason for it would have to be correspondingly much graver.



p. 8


	One of the reasons given for John’s actions seems to be sufficiently grave to exempt him from mortal sin. The confessor should admonish him, however, of the danger that lies even in material cooperation and of the duty of avoiding it in future or of making it more remote, as far as this may be possible.




Case IV: Doubt in Matters of Faith

p. 9Case.—Adolf, a college student, mentions, in confession, that it appears to him that he has frequently sinned against faith. He says his faith is not strong, he is continually in a state of wavering, only his will to believe keeps him in the faith. The chief cause of his doubts is the attitude taken by so many men of science towards religion, some despising, others ignoring it. He often hears the remark that it is unworthy of a well-informed man to submit blindly to the truths of faith, such as the Catholic Church requires. These things increase the bewilderment that has taken possession of Adolf.

Question.—How should this penitent be treated?

Solution.—Adolf evidently is undergoing a period of stress. His faith which he learned at his mother’s knee, and which he faithfully preserved in home surroundings, is now subjected to hard tests, in an atmosphere of unbelief. It is apparent that despite these temptations, he still appreciates the faith as his most precious gift; hence he feels impelled to seek help from the priest, who, besides being confessor, exercises also the sacred office of teacher, guide and comforter.

In dealing with this penitent there is not merely a question of solving all the various particular doubts that bewilder his reasoning, and that render difficult the practice of his faith. First of all, he must be plainly and clearly instructed in his religion, to correct or perfect his understanding of the same, to liberate him from unfounded fears, as well as to eliminate real perils of his losing the faith.

p. 10He is worried especially by the thought that though the certainty of faith as the Church teaches is the greatest possible, this certainty is lacking in him. What should he be told on this point? Without doubt the certainty of faith is supreme, because the motive of faith, namely the authority of God revealing the truth, is the foundation of the faith, and that means absolute certainty; and since the principle of faith is the supernatural light of grace, one who honestly seeks the truth will arrive, through the enlightenment of Divine grace, at the positive belief that God has made revelations to man, that Jesus has manifested Himself as the Son of God, and as the Saviour of the world, that He brought us the full truth, and is proclaiming the same through the teaching office of the Church; and, accepting the authority of God and of His Church, he will, with the help of Divine grace give to the revealed truths a consent that is above every doubt and voluntary wavering. Nevertheless, an involuntary doubt may arise at times in believing Christians, a suggestion of insecurity may insinuate itself. Faith is, after all, a virtue, and the act of faith a voluntary subjection to the truths of the faith, dictated by the will, since reason is not impelled by a direct evidence of the motives of faith to an act of faith. For this reason faith, like any other virtue, is subject to temptations. Insinuations by the spirit of untruth, and, especially, the various objections made by men of science against the faith, as also the widespread religious indifference, are apt to bewilder an inexperienced youth whose judgment has not yet matured.

This is the condition in which Adolf finds himself. He is worried and in his bewilderment imagines that his faith is already shipwrecked. Yet this does not seem to be the case. He wants to believe, as he affirms, and in his temptation he clings to the foundation of faith, the authority of God and of the Church; thus, despite all the doubts that oppress him, he is still on firm ground, and may console himself with the knowledge that he is still in possession of the faith, and will so remain as long as he keeps his good will and makes zealous use of the necessary means for its preservation. Only when the will surrenders consciously to doubts, and entertains them voluntarily, does the virtue of faith vanish. Nevertheless, the state in which Adolf finds himself is not without its perils. For this reason it will be the confessor’s task to protect him, by practical advice, against these dangers.

p. 11First of all, it cannot be sufficiently emphasized that faith is a virtue for which we must pray unceasingly. Many unbelievers, by painstaking inquiry, have approved the truth of the Catholic Church, without however being able to resolve upon accepting this truth. Only after they begin to offer up humble and fervent prayers do these difficulties disappear, and do they receive the strength to take the decisive step. On the other hand, the learned theologian may without continuous prayer for steadfastness in the faith drift far from the truth and be plunged in pernicious error. To prayer must be joined a chaste life. A life according to faith makes the possession of that faith sure. Indeed, the greater number of those who lose the precious gift of faith, became estranged from God through pride or immorality. “Many have done violence to their good conscience and suffered the shipwreck of their faith” says St. Paul, speaking of Christians in those days. Pride cannot dwell in harmony with the faith.

It is the language of pride that Adolf hears, when they tell him that it is unworthy of the cultured to believe something that one does not comprehend. This appeal to the self-respect of a talented, self-conscious youth, brought forward in the name of science, seldom fails of its harmful influence upon his faith. Yet it is not difficult to prove to him the fallacy of this assertion. True, faith requires the submission of reason to truths which far exceed our conception. Faith in this sense is a sacrifice, nevertheless the Church does not really require the sacrifice of reason, but rather that of arrogance. To refuse acceptance of God’s decrees, or to doubt them, must be regarded as an impertinent presumption. If an apprentice, while being initiated into the mysteries of an art by a clever master, would listen to the explanations with an incredulous shake of the head, and claim to know better, what would we think of such behavior? Now all of us, even the greatest scholars, are God’s apprentices: the Lord God in His mercy has taken us into His school, in order to teach us those supernatural truths of life, that concern our temporal and eternal welfare. What, therefore, is more beseeming than that man should give ready submission to God and to His Church?

p. 12In order, then that Adolf may escape perils to the faith, he must be impressed with the great need of prayer and of regularly receiving the Sacraments as a means to preserve purity of life, and he must avoid bad company. It is a great error for Adolf to suppose that in matters of faith reason must submit blindly. The Catholic religion, whose foundation is the faith, is not merely a matter of sentiment, it is not a religion of emotions. Reason and free will must, the same as in the practice of other virtues, be used in the exercise of faith, indeed, more particularly than the other faculties. Adolf must admit that an impartial and serious scrutiny of the motives of faith is calculated to satisfy the longing for certainty on part of the reason, and that only superficiality, prejudice and wilful resistance against truths that are inconvenient for a corrupt mind, can deny the strength of these arguments. The existence of the Catholic Church, her history for near two thousand years, the work of Divine Providence which in her is so abundantly evident, her victory over so many storms of persecution, the preservation of the purity of her teaching despite many assaults of the spirit of untruth, the glorious fruits of her sanctity in numberless servants of God, the wonderful works of charity ever present in the Catholic Church, all these must clearly demonstrate that this Church is the Divine Institution wherein we find truth and salvation. The study of Church history, also perusal of the lives of her saints and of her celebrated men, may be recommended to the doubter as an effective means for strengthening the faith. The numerous models of heroic virtues, of whom we possess so many in the Catholic Church, grant us an insight into the blessed workings of the Church, they fortify our faith and make us rejoice at being a child of this Church. Students are expected to accept the statements of eminent teachers as infallible truth; hence the words jurare in verba magistri. Yet even the most learned are not infallible, least of all in matters of religion. The overestimation of scientists and of their authority, to which Adolf is addicted, should be toned down by pointing out their incompetence in religious questions. The scientist may be an authority in his special science, but that does not qualify him to speak with authority on questions of religion, especially, as so often happens, if the fundamental truths of the Catholic religion are not even fully known to him. In matters of religion Adolf must seek elucidation where alone it can safely be found, in the Teaching Church, whose infallible decisions he may follow all through life as his never-failing lode-star. Finally he should be urged to associate with Catholic students, join Catholic organizations, thus to fortify his Catholic consciousness, and induce an interest in matters pertaining to his faith.


Case V: Is Participation in Sacred Rites Unlawful?

p. 14Case.—Early one Sunday morning in summer time the pastor of a church at a sea resort was memorizing a sermon for the parish Mass when a Protestant minister called and asked for the loan of a Bible, saying he had only arrived the evening before, had mislaid his copy and did not know where else he might procure one for his morning service. After some hesitation our pastor gave this minister a Bible, but hardly had the latter disappeared when the pastor became uneasy. Communicatio in sacris cum acatholicis, cooperatio ad peccatum, and other chapters of Church law and moral theology darted through his head. Gradually he became easier in his conscience, as there could be no question of a sin, because he had acted bona fide, Holy Writ was the source of faith for Protestant and Catholic alike, etc.

Question.—Quid ad casum?

Solution.—Our pastor’s uneasiness, even apart from the fact that he had acted completely cum bona fide, was utterly uncalled for. But have we not here a striking example of communicatio in sacris cum acatholicis activa? We answer: Granted! But such active communicatio is not always a sin! It is only forbidden where it means an appreciation or recognition of a non-Catholic worship (cf. Aichner-Friedl, Compendium juris ecclesiastici 9, p. 156) or where scandal or even apostasy might be feared.

Nothing of all this is present in our case. The fact that a Catholic priest lends a Bible to a Protestant for the purpose of holding Divine worship, is no appreciation or recognition of that worship. Nor was there any scandal or apostasy, or a subversio in fide et moribus.


Case VI: Forgiving Injuries

p. 15Case.—Margaret, a rich maiden aunt, had a special predilection for Robert, one of five nephews. She was accustomed to show this feeling in various ways, particularly by many extraordinary gifts showered upon her favorite. Recently Robert incurred the displeasure of his aunt by contracting marriage against her expressed wish. Since then she has not given any gifts, she has refused him admittance to her house, and has told his brothers that she would leave him no inheritance in her will. She has persevered in this conduct despite the efforts of her confessor. He intends to refuse her absolution in future.

Question.—Is he justified?

Answer.—All Christians are well aware of the law of charity as imposed by Christ and know its binding force. It obliges us to succor our neighbor in his necessities when we can do so—it likewise obliges us to help our enemies under the same conditions. Moreover, we are bound to show even our enemies the common signs of charity, though these may vary, and do vary with time, country, custom, etc. To neglect these common signs of charity would be a violation of the law which compels us to love our enemies. This would be a mortal or a venial sin, according to circumstances, i. e., if the matter is not serious or if some grave cause tempers the action, the sin committed would not be a grievous one. We must, therefore, examine the motive of Margaret’s aversion. If she objected to the marriage because it brought disgrace upon her family, by reason of the condition or of the lax morality of Robert’s bride, she cannot be said to have violated the law of charity. The grief that would be caused by her nephew’s miserable action would fully justify her in refusing even the common ordinary signs of affection, at least for the time being. Even if such treatment were to persist for a very long time, we do not think that under such provocation an affectionate aunt could be held to be guilty of sin. But if the motive in the case is hatred based on disobedience, then, of course, Margaret cannot justify her conduct, there would then be a clear violation of God’s great law of charity. We must add to this that her attitude would be scandalous. No obedience was due in the matter, and in the supposition no injury was done either to herself or her family, consequently no reason exists for the hatred which in the given instance is exceedingly sinful. She does no wrong in ceasing to bestow her gifts; these were gratuitous and depended on the good will of the giver; but she must show her nephew the common signs of charity. Unless she rids herself of her hatred she proves herself unworthy of absolution. However, she may have been moved by disappointment or by sentimental sensitiveness, rather than by hatred, she may have wished him to marry a bride of her own selection, or to have remained with her during her old age. Here she is free to deprive him of the customary extraordinary signs of affection. But she must give him what he is entitled to, viz., the ordinary signs, the same as she gives to his brothers, or his cousins, etc. Her attitude is unreasonable and reflects her own selfishness, giving evidence of wounded pride. Time will effect a cure, and therefore the confessor need not worry. Excluding real theological odium and scandal, he may in this last instance continue to give absolution.


Case VII: Envy

p. 17Case.—Aegidius, a poor man, is much inclined to sadness at the thought that the rich are favored above his class not only temporally, but even spiritually, since they are better able to give alms and may thus acquire greater merits in this life and have more suffrages offered for them after death.

Questions:




	Are Aegidius’ dispositions sinful?






	What should be thought of his opinions? Solution:






	Envy is a sorrow over the good fortune of our neighbor inasmuch as we consider that it surpasses our own good. Such feeling is of course out of harmony with the law of charity, which bids us to love our neighbor as ourselves and to rejoice at his prosperity. Therefore envy is sinful and, if fully deliberate, a mortal sin. Envy of the spiritual good of another is a most grievous crime, and is numbered as one of the sins against the Holy Ghost.



Quite different from envy is emulation or zeal, which causes us to grieve at our neighbor’s good, not because he possesses it, but because we ourselves are wanting in that good. Such sadness, if its object be moral goodness or righteousness, is virtuous and praiseworthy: “Let us consider one another to provoke unto charity and good works” (Heb., x, 24; cfr. 1 Cor., xiv, 1). But if it be concerned with temporal things only, emulation is or is not sinful according to circumstances.

Temporal possessions may assist a person to love God. It is not wrong, then, to desire such advantages, provided avarice, covetousness and impatience be excluded. As Aegidius is a spiritually minded man, it is not likely that he begrudges his neighbor the favors with which God has blessed him; he merely wishes that he enjoyed certain opportunities for good that others have. Such a wish springs not from envy, but from zeal. If, however, some slight movements of envy are mingled with his anxiety about his soul’s welfare, his inadvertence and ignorance will excuse him from serious fault.




	For it is not true that riches are usually an advantage in the supernatural order. An abundance of this world’s goods does not generally lead its possessor towards God, but it does make him more responsible before God. The rich are deserving of compassion rather than envy, if we view matters in the light of faith, Hence it is not the rich, but the poor whom our Lord calls blessed. While Aegidius is not able to give liberal alms, there is much that he can do for his neighbor. The widow’s mite was worth more in our Lord’s eyes than the great gifts of the Pharisees. Merit and reward are proportioned to internal charity rather than to the actual relief that is effected.



As to the greater number of Masses that the rich can have offered for the repose of their souls and their speedier liberation from Purgatory, Aegidius should remember: (1) God is the Supreme Master of His creatures, and if it pleases Him to grant to one an easier way to salvation than to another, the latter has no right to complain; for the graces of God are free gifts of His bounty, they are given sufficiently to all, and each one will be judged according to his opportunities and merits. (2) If the rich are enabled to obtain greater suffrages after death, the poor by patiently bearing their difficulties during life have made a satisfaction that acquits the temporal punishment due to sin more quickly than do the sufferings of Purgatory. (3) The sacrifice of the Mass is profitably offered for the dead and its fruits are applied to him for whom it was offered, if there be no obstacle. But the remission of the temporal punishment of sin depends upon the Divine mercy and liberality. Hence it may happen that a great portion of the fruit of Masses and other suffrages that are offered for the soul of one person may be applied to another whose life on earth made him more deserving of mercy. (4) The poor man has more security of salvation and the opportunity for greater merit and a higher reward. These infinitely surpass the advantages of his wealthy neighbor, even though the latter should be liberated sooner from Purgatory.


Case VIII: When Is Ownership Transferred?

p. 20Case.—A buys a horse from B for $300. He pays the money at once, but makes no agreement as to delivery of the horse. He allows the horse to remain in the stables of B. During the following night the horse died.

Question. 1. Who bears the loss? 2. Was ownership transferred when the buyer paid the money; or was actual delivery required in order to transfer ownership in the case?

Solution.—All the elements required for a genuine contract are here present and hence the contract entered into by A and B is valid. When A paid over to B the sum agreed upon he acquitted himself of his part of the contract. But the question arises did B meet his obligations? If he relinquished his claim to the horse, so that A was free to remove the animal to his own stables, then it can be said that B did all that was required of him in strict justice. If B placed no objection to the removal of the horse by A, then he must have acknowledged the ownership of A over the horse. The fact that the horse was de facto not removed does not alter the case, as it did not deprive A of his right to the horse acquired by the payment of the $300. Had he so desired he could have removed his property at any time, and in not doing so he assumed all responsibility in connection with his bargain. If there had been any agreement on the point of delivery the question at issue would have to be decided according to that agreement. But from the statement of the case as given above, there was no such agreement. Hence it can be said that A assumed ownership when he paid down his money; that B did not contest this ownership, as he placed no impediment to the exercise of proprietorship on the part of A, and hence in every respect the horse was as much under the dominion of A as if he had placed him in his own stable. B kept the animal in his stable as a matter of convenience for A, and in so doing he cannot be held to have assumed any responsibility for the wellbeing of A’s property. If A had not paid the money, then as long as the object of the bargain was under the control of B, all responsibility was his: but as soon as A deposited the purchase money then he became possessed of the horse in question. Among retail horse dealers it is an admitted principle that transportation is at the risk of the new owner unless otherwise specified in the contract or a custom to the contrary exists. This exception is made by a few only of the very largest dealers. As, therefore, the horse was in the stable of B as a convenience for A, the burden of loss must rest upon A. If B sold this horse to A in bad faith; if the horse was diseased when sold and died in consequence of that disease, then B is bound to restitution. If the horse died as a result of maltreatment or of culpable negligence on the part of B, then surely A is entitled to a return of his $300. In private sales, however, custom (which here has the force of an agreement) determines that ownership begins only with the delivery of the horse, but in this case the horse is not paid for till he has been delivered. The decision in the case is that A was the owner and must stand the loss.


Case IX: The Duty to Preserve One’s Life

p. 22Case.—Father John has a penitent, David, the son of a widowed mother and a man in ordinary circumstances of life, who has developed consumption. David is in very poor health at present, and has been told by many reputable physicians, who have carefully examined him, that he cannot live more than one year unless he remove himself from this climate and betake himself to the Rocky Mountains, where, if his health improves, he would have to stay for four or five years. There is no certainty, however, that even there he will recover his shattered health. Now David is not inclined to follow the advice of the doctors. He feels that it would be imposing too great a hardship on himself and upon his mother. He dreads the life he will be compelled to lead in the mountains, and declares that he prefers to remain, and die, if must be, at home, where he can receive some consolation from his parent, and where he can be of help to her.

Question.—Is there any obligation on his part to go to the mountains? Does he commit sin by not going?

Solution.—The solution of this case must depend upon circumstances. Of course, it goes without saying that we are obliged to preserve the life that God has given us. We are not free to do anything that will shorten our lives directly. But this is only a general principle which arises from the binding force of the Fifth Commandment. In practice it may be modified by many conditions. When we claim that we are obliged in conscience to use the means necessary to the preservation of life, we must be held to be referring only to the ordinary means the use of which are required for the maintenance of God-given life. To exemplify this, we assert that a man is bound in conscience to take food, to take medicines, to take fresh air, exercise, etc., because these are the ordinary means which enable him to conserve his life. It follows that a man who would when sick refuse all medical aid, and who from prejudice or obstinacy would allow himself to pass out of this world rather than consult or follow the advice of clinical experts, would be guilty of sin. But we are not obliged by any law of God to use extraordinary means. Such means would be those that entail very great expense, very great pain, or very great hardship. Should one’s life be necessary for the good of society or of the community, then extraordinary means become ordinary, and such a one is bound to use all means at his disposal to preserve his life. Do not forget then that what is extraordinary for one man is ordinary for another, and that what is ordinary under one set of circumstances may be extraordinary under another. It is our view that the conditions under which David labors, and which beget in him a repugnance to a change of climate and a long residence in the mountains, with consequent separation from home and his mother, may rightly be looked upon as out of the ordinary. Therefore we hold that he is not obliged to submit himself to them, and consequently he does not sin by refusing to accept the dictum of his physician. He may be counselled to go, but he cannot be compelled to do so under pain of sin. The hardship, the expense, the mental pain, the loneliness and the fact that after all he may not ultimately recover, all these conspire to make the remedy an extraordinary one,


Case X: The Necessity of Safeguarding Life

p. 24Case.—Rufus, in love with Leonore, and finding his affection reciprocated, proposes marriage to the young lady. She freely admits that she would accept his offer were it not for one seemingly insuperable difficulty. Rufus is deformed by the presence of a tumor which she considers not only unsightly but even dangerous. The distressed lover pleads his cause and finally wins consent under condition of the removal of the deformity. Rufus then hastens to a surgeon, who assures him that the offending excrescence can be removed by the knife, but not without fear of danger to life. He consents to the operation. In preparation for the ordeal he approaches the Sacrament of Penance and there his confessor forbids the operation on the ground that it would be a violation of God’s Law prohibiting the endangering of one’s life. He persists and is sent away without absolution.

Question.—Did the confessor have the right view of the case?

Solution.—While it is never lawful to do anything that is equivalently suicide, it is lawful to do that which is indifferent in se though it involves the possibility of death, provided (a) we seek some immediate good effect, (b) our intention is not to cause death, and (c) there exists a sufficient reason to allow the evil that may possibly follow from the doing of such an action. Where no grave cause sanctions the doing of the action in question, the act is highly unlawful, it is grievously sinful. Now a legitimate cause includes an action involving the production of good not only for the community, but may even extend to the good of the individual. Where then a substantially weighty benefit accrues to the members of society from the jeopardizing of human life, the seeking of that good is entirely licit. Where, too, the aforesaid benefit comes to a single member of the community, that good may be sought even at the risk of life to the individual in question. This holds with the proviso that the risk involved be not too great, and hence that there be some reasonable proportion between the good to be accomplished and the risk to be assumed. Where on the other hand there is no adequate reason for the risk, no sufficient good to the individual or to the community, then no one would be allowed to place himself in the proximate danger of death, or in the probable danger of such an evil.

p. 25Applying the principles just stated to the proposed case, we must determine whether there exists sufficient reason for the induction of the peril that is feared on the part of the deformed Rufus. In the determination of this question we must find out how great the risk is that he is willing to run. Is it great or negligible? Is it merely a possible danger, or is it gravely probable? Rufus is not concerned about the improvement to his personal appearance except in as far as it will help him to obtain Leonore as his wife. This he considers a great good for his life and no doubt we can admit the force of his reasoning in the matter, provided the risk he runs is not out of proportion to that universally accepted good. The surgeon whom he consulted has informed him that there is some danger. However we must bear in mind that modern methods of surgery, combined with the great skill of modern surgeons, have certainly and materially reduced the danger at one time attendant upon surgical operations. So that it is safe to conclude that operations formerly full of danger are now permissible, because of the lack of that danger. The death-rate to-day following operations is hardly more than two per cent. This is so small that it can safely be neglected. This would be our view of the case before us. The danger to the patient would bear no undue proportion to the good that he hopes for from marriage with Leonore. Hence we would admit that he has sufficient reason to permit of his undergoing the operation to remove the impediment to his desired marriage. It would be a serious hardship to the community to prohibit such operations, particularly in cases where, as in the present, the good to be effected far outweighs the concomitant danger, especially in cases where the danger is more possible than probable, more imaginary than real. The confessor did not-give a proper decision in the case. He should have absolved and encouraged, not discouraged his already distressed penitent.


Case XI: A Criminal Condemned to Death Bidden to Execute Himself

p. 27Case.—A noted criminal in the West was convicted of murder in the first degree and has been sentenced to death. In sentencing him the Court gave the doomed man the alternative of dying by his own hand on a fixed day, the method to be selected by the criminal himself.

Question.—Is this not suicide? If so, is it not forbidden by the law of the country and the law of God?

Solution.—It is never lawful directly and intentionally to take one’s own life. To do so would be a grave violation of the law of charity which obliges one to love his body and soul in the proper way and to the proper degree. It would likewise be a serious infraction of the virtue of justice, for by self-destruction we are depriving God of what is His, and the State of what belongs to it, viz., the lives of its citizens. Beyond doubt the State acts properly in putting to death criminals who have been duly condemned according to the just laws of the land. But does this involve a right on the part of a judge to order a criminal so condemned to put himself to death? We know that this has been a long-standing practice among Eastern nations. Such a practice cannot be justified in conscience. Hence we find theologians very decided in declaring that a criminal ordered by the State to put an end to his own life is not bound to obey such a command. They consider that obedience in the given case would constitute grave disobedience to the divine law as expressed in the precept “thou shalt not kill.” Moreover, in such an action the dictates of the natural law would be set at naught, for nature abhors self-destruction as something inhuman and cruel, even when brought about at the command of lawful civil authority; such authority does not extend to the act of self-destruction.

As to the main question involved in the case, viz., whether a justly condemned criminal can with a safe conscience take advantage of the opportunity offered by the State and choose death at his own hands in a manner less painful, less dishonorable, and therefore less revolting to human nature, theologians are not agreed. The common opinion seems to be that a criminal is not at liberty to effect his own death, moved by reasons given above, for he is directly effecting something that is intrinsically evil and that at the same time is abhorrent to nature, a something, therefore, never to be countenanced. If, they say, a man is never justified in executing capital punishment upon his father or his children, by reason of the demands of the law of charity, so likewise is he forbidden by the same law and with greater stringency to execute himself at the behest or sufferance of the State. (Lessius, St. Thomas, Bus. Suar. Soto et alii apud St. Alphonsum de precepto V, No. 369.)

Other theologians assert that one justly condemned can with the permission of the State execute himself without breaking the law of God or doing violence to the love due himself. (Genicot, Vazquez, Bon, Elbel et alii.) “If,” it is argued, “a criminal can open his mouth and swallow the poison given him by his executioner, why cannot he take it from his own hands? What difference does it make whether he or someone else pours out the poison, as long as no further delay is vouchsafed? Just this difference, that there is less horror in taking the fatal draught from his own hands.” (Franc, Victoria.) Again, if the judge can justly commit the execution of the sentence to a stranger, he can certainly commit it to the criminal himself. In executing himself he is not taking the life of an innocent man, nor acting by his own authority (Vide Less. lib 2, 19, nn. 25, 26), nor without sanction of the law. Hence he is not disposing unjustly of what belongs to God and to the State, and is exercising the virtue of charity towards himself by choosing an easier death in preference to a more cruel one; at least one less revolting to his own sensibilities. It is evident, then, that the man whose life is forfeit to the State can follow either of the opinions given above with a safe conscience.


Case XII: Justified Injury to the Neighbor, or, a Guilty Man Exercising his Own Right

p. 30Case.—Antonius notices that his meadow is after every heavy rain storm covered with sand and silt. In order to avoid this, there is no other means but to erect, on his own ground, a protecting dam.

Question.—May he do this, and does he not thereby sin against justice, or at least against charity, if by doing this the injury will be diverted to his neighbor Campanus?

Solution.—1. In answering this question we must point out, before all, that cases of this kind are usually taken into a court of law. Should Campanus therefore have recourse to the law, then of course Antonius will have to submit to the court’s decision. But if we leave the court’s verdict out of consideration, and consider the matter as a case of conscience, we find it duly dealt with by the Casuists. The Casus Conscientiae of Gury treat our case as follows:

Is one who harms another by positing an indifferent or just cause bound to restitution? I answer: No, if the cause posited is just on the part of the agent, because he exercises his own right and does not act with the intention of harming another, and therefore does not violate any right of the other, although perhaps he foresaw the other’s loss.... Thus you sin against justice by diverting water that is not harmful to you, if it must harm another. According to this, Antonius would not sin against justice, if on his own grounds he erected a protecting dam, though he foresaw that this would cause injury to his neighbor unless the latter made use of the same means of protection; but he would sin against charity, as Gury further remarks, if he intended to harm his neighbor, took pleasure in it, or neglected to warn Campanus of the injury threatening him when he might hope thus to avert the injury. “One who diverts a torrent harmful to himself does not sin against justice, even if he intends to harm another or rejoices in the foreseen loss—because a wicked intention cannot make unjust what is just in itself.”

p. 31


	In this connection we would remark: The prospective bad effect of an act is not to be regarded as voluntary in causa, and, therefore, cannot be accounted as a sin against justice or charity, or even as a sin at all, if there is no obligation to omit the action from which one foresees a bad effect.






	The action which one undertakes must according to its object be a good or an indifferent one. The prospective bad effect must not be willed or intended; it must be joined to the good action praeter intentionem, not be the result of a bad additional act. Finally, one must have a sufficiently important reason for performing the proposed act to which prospectively praeter intentionem a bad effect is joined. As an illustration we remind of the case of a physician, or a priest, who visits a patient ill with an infectious disease, although he foresees that this visit may have a bad effect upon his health, or the case of a judge or lawyer who at times must deal with matters which will produce violent temptations.






	Let us apply this to our case and we find that there will be no sin against either justice or charity, in the erecting of a dam by Antonius upon his own grounds. He has every right to do so. His intention in so doing is a good one; he wants to protect himself from damage. Of course he perceives that this dam, besides being a good thing for him, will be a bad one for his neighbor; however, the good effect which the protecting dam has for him does not originate in the bad effect it will have for his neighbor. Both effects arise from the same act, which according to object and intention is a good one, and the bad effect is not intentional on Antonius’ part, it happens praeter intentionem. In all these premises there is to be found nothing sinful, the only question is whether Antonius is not obliged to omit the erection of a dam in order to avoid injury to Campanus. The reason why Antonius wants to erect a dam is a very important one, so that in this regard he is not in duty bound to arrest proceedings that Campanus may not be harmed; for there is no obligation, unless one is ex officio commissioned with preventing injury of the neighbor, to prevent to one’s own injury a prospective injury in equal goods to the neighbor. The damage in this way resulting is to be considered as effectus non intentus et per accidens secutus.




Case XIII: Riding in Cars Without Paying Fare

p. 33Case.—Paul, a student, makes it a practice to escape the paying of car-fares whenever he can, and even uses various tricks to evade the attention of conductors.

He claims that he may do this with a good conscience. First, he says, it is not the passenger’s business to look out for the pecuniary advantage of the company; this is the conductor’s affair, who is hired and paid to collect fares, and it is the conductor’s business to see that every passenger pays. Moreover, Paul is of the opinion that the company suffers no real injury from occasionally carrying a “deadhead” passenger, because no additional expense is incurred by the company; hence he is not cheating the company.

Questions:




	Is Paul’s action lawful?






	Is he obliged to make restitution and how may this be best accomplished?



Solution:




	Paul is wrong in this practice. The reasons he adduces in support of it are false and without validity. It is of course the conductor’s duty to look out for the company’s interests, and for this purpose to keep count of the passengers as far as it is possible in respect to their large number and frequent change. But this duty of the employee does not in the least excuse the passenger from his obligation. It is an essential principle of commutative justice that in the case of a tacit agreement, which manifestly exists here, a certain performance of the one party (carrying the passenger to a certain distance by the trolley-car) conditions a reciprocal performance on the other party (payment of fare). Since Paul benefits himself by using the opportunity of travel, the company has eo ipso a claim upon his fare. Paul’s assertion, that the company is entitled to the fare only if the conductor makes positive demand for it, and that otherwise he is permitted to ride free, is absolutely unfounded. On the contrary, the fact that the companies despite heavy traffic place only one conductor in a car indicates that for getting their fares they trust to an extent in the honor of the public. Moreover, the matter of common decency should be sufficient inducement to pay one’s way, and to avoid the appearance of trying to cheat the conductor.



p. 34The second excuse advanced by Paul is no more valid than the first. Paul claims that he has not injured the company, because on his account there was no additional expenditure for coal or electricity. But was not the company deprived of rightful income? What would be the result if other passengers would act on the same principle as Paul?




	From the above it is plain that Paul is obliged to make restitution, and this not merely if he was aware of the injustice of his actions, but even if he was under the impression that his action was permissible and not sinful. It can not be objected that according to the teaching of moralists one is liable to restitution only when he has been guilty before God (theologice culpabilis). Here it is not a question of injury that only harms the neighbor and does not benefit the perpetrator (cf. Noldin, n. 419): Paul has by his acts so to speak “become richer” (ditior factus est; cf. Noldin, n. 449, Ll. c.) or, more exactly, he is still in possession of the fares to which the railroad company has every legal right. Therefore he must be dealt with as a man in bona fide possession of the property of others. There is not the slightest reason, unless actually outlawed on account of time, why the original obligation of paying the fare has ceased to exist; it exists at present and presses for fulfilment.



p. 35But how may Paul carry out this obligation without attracting attention to his unlawful action? The easiest way would be to purchase a corresponding number of tickets and to destroy them (burning them, for instance). In this way complete restitution would certainly be made.


Case XIV: The Wife and Children of a Thief

p. 36Case.—Sempronius brings home stolen goods, also money realized from the sale of stolen goods. At first his wife objected strongly to this, but the husband would not desist from stealing, and ordered his wife to use the fruits of his thefts for the support of the family, which she did. Now the man has died, without leaving anything of value.

Questions:




	May wife and children accept their support from a husband and father who is a thief?






	Are wife and children obliged to make restitution if later they ‘acquire property?



Solution.—The case before us is one of cooperation in the sin of another, in an injustice, of which he was the perpetrator. Cooperation is either formal or material, according as one shares the sinful intention of the perpetrator and therefore assists in his sin, or does not share the sinful intention, but for some reason participates in the act. Further, we distinguish direct and indirect cooperation; the former exists when one actually shares in the performance of sin, the latter when one only prepares the way or offers the means for the sinful need. The formal cooperation in sin is never allowed, the material cooperation may, for a relatively important reason (causa proportionate gravis), be allowed, and then exonerates from sin as well as from the obligation of restitution. A direct cooperation in sin as a rule cannot be excused; an indirect and remote cooperation may for weighty reasons be excused. The reason for this is that direct participation in the sinful act is generally not possible unless one has agreed to the sin itself; moreover, direct participation, as a rule, is not an indifferent action since one commits the deed with the intention that it be done; for instance, if one helps to kill or maim another then he assists because he has decided to do so for some motive, be it hatred, revenge, or self-preservation, and for his own reasons he intends that the victim be killed or maimed. Hence in regard to direct participation in causing injury, authors distinguish the different kinds of goods and say: 1. quoad damnum vitae, i. e., the unjust killing of a fellow-being; direct cooperation in such an act is never allowed, not even in danger of one’s own life: 2. quoad damnum membrorum, the maiming of important limbs, is likewise not allowed, not even in fear of death, unless cooperation in such mutilation would save the victim’s life; for in this case he would by the lesser evil be spared the greater one; 3. quoad damnum fortunae, an injury to property, may be excused under three conditions where grave fear is present, namely: (a) if the cooperator himself can and will make good the loss; (b) if a serious injury would be done even without the cooperation, and would be accomplished by the chief perpetrator, for then the position of the injured person would be made no worse by the cooperation; (c) when the injury is only trivial, one may cooperate in an injury ex gravissimo metu, in fear of death, even if one neither can nor will make restitution. If, however, one’s cooperation is an active cause of the injury, and one cooperates only in order to protect oneself from loss of property, then one is not allowed to cooperate without assuming the duty of restitution (S. Alph. L. IV. 571.) or, as St. Alphonsus formulates the principle: it is not permitted to cooperate directly in injuring our neighbor in order to avert our own loss of property of the same order if we have not the intention of making restitution; but it is allowable in order to avert an injury of a higher order, for instance death, mutilation, grave dishonor. A more remote cooperation may be permitted, for weighty reasons, in order to avert an equally grievous injury to oneself (Konings; Theol. Mor. n. 772; Aertnys, Theol. M. n. 330).

p. 38St. Alphonsus states (l. c.) the reason why even a direct cooperation in injury to property may be allowed in the stated cases: To appropriate or damage property of others is a sin of injustice invito domino; here however the dominus is not rationabiliter invitus.

Now to consider our case, we have to distinguish (1) The stolen articles and the money they brought; (2) the mother and the children; (3) participation in the theft (participatio in actione injusta) and participation in the stolen goods (participatio in praeda) and there will follow these answers to our questions:




	It is permissible to take for the support of life money obtained from the sale of stolen property, for the wife absolutely so, and for the children if they cannot support themselves in any other way. For this money belongs to the thief, who for the support of his wife and children is under the same obligation as for restitution (S. Alphonsus, L. 4, n. 695; H. A. tr. 10, n. 115). The same may be done by the children if they have means of their own, but by their labor for the family earn as much as they receive from the thief, for if they accept only as much as they earn they do not involve the thief in greater difficulty to make restitution (Konings, 707, qu. 3).



It is not permitted to the wife and children to use stolen property, unless they are in most extreme need (necessitas extrema or quasi extrema); for the stolen articles still belong to another (praeda) and the participatio in praeda is only permitted in necessitate extrema or quasi extrema. But if the wife against her will was compelled, by threats, to employ the articles in the household, then she sins neither by participation in the theft itself—for her participation is only very remote and is permissible for sufficient reasons—nor through participation in the stolen articles themselves, provided she had the intention to make restitution; for her participation then only means that she retains the matter and does not return it (Konings, l. c.; Berardi, Praxis Confess., n. 257). And I hold this view to be right even if the wife does not know how she ever can make restitution, or is certain that she can not. Of course the wife must save the ill-gotten property as much as possible, and make an effort to render final restitution possible.

p. 39


	As regards the obligation of restitution, (1) on account of the money derived from the stolen property, the wife, and under the given conditions the children too, are not obliged to make restitution, neither ratione rei acceptae, nor ratione acceptionis; for they have not wronged anybody.



(2) As regards the part of the stolen property used for themselves they are obliged to make restitution unless it was used to relieve extreme want. The amount of restitution they are obliged to make must be proportionate: (a) to the extent in which they unjustly, effectively and sinfully participated in the theft; (b) to the extent in which they partook of what was stolen, even if they did not sin by employing the articles for their own use.


Case XV: Restitution by Possessor in Good Faith

p. 40Case.—John received from Paul the present of a horse, which he afterwards sold to Peter for $250. A few days after the sale the horse died a natural death. John then learned that the horse he had received as a present had been stolen from Henry. Now John wishes to know what he is to do with the $250.

Questions:




	Is John a possessor in good, bad, or doubtful faith?



_ 2. What are the principles of restitution for a possessor such as John is?




	Is John obliged to restitution, and to whom?



Solution:

1, In the case John was evidently a possessor in good faith. He did not know the horse he sold was stolen property until after the death of the horse, and he is now willing to restore the $250 to the rightful owner.




	(1) The person in good faith, just as soon as he learns that he is retaining the property of another, is obliged to restore it in its actual condition; that is, in whole or in part, as the case may be, together with whatever emolument he may have derived therefrom: id in quo ditior factus est.



(2) If the property of another person perishes while held by a possessor in good faith, and he has not enriched himself thereby, he is obliged to nothing: res perit domino.

(3) If the person in good faith sells the property of another to a third party, and the rightful owner later claims it from this third party, in casu evictionis, the seller is obliged to restore to this third party the amount received.

p. 41Those principles suppose, of course, that there had been no legitimate prescription in the case.




	(1) The common opinion of the theologians is that John is obliged to restitution.



a. The more probable opinion holds that the $250 is to be restored to Henry, the rightful owner of the horse, because John has enriched himself by $250 at the expense of Henry.

b. Others hold that John must restore the $250 to Peter, the purchaser, because the sale was invalid.

(2) Some modern theologians (Bucceroni, Genicot, Noldin) hold that John is not bound to restitution at all, because neither Henry the owner nor Peter the purchaser can be said to have a right to the $250. Not Henry, because “res perit domino”; not Peter, because outside of the case of eviction, the seller acquires the full and entire dominion of the amount received. Consequently, “in dubio melior est conditio possidentis.”

The last opinion should be held as at least extrinsically probable, because of the authority of the theologians who teach it, and consequently John may be freed from all obligation to restitution.


Case XVI: Restitution in the Case of an Insurance Agent

p. 42Case.—Cajus, a reckless young man, is induced by a solicitor of an insurance company to take a $2,000 insurance policy on an endowment plan ten years straight—that is, he has to make ten annual payments, after which he is entitled to $2,000. If he fails to make the second payment when it becomes due, and dies, his estate is entitled to nothing. If he fails to make the third payment when it becomes due, supposing he has made the second payment, his estate gets $400. The young man, a dissipated character, is not inclined to make the second payment. The solicitor, however, by extraordinary efforts, prevails upon him to make the second payment. The third payment he refuses absolutely. Shortly after the refusal he dies. Some time before his death the insurance company inaugurated an automatic extension plan, by which Cajus would be entitled for a period of eight years to the full amount of the policy—$2,000. Cajus and the solicitor, however, had no knowledge of this new arrangement.

If his death had occurred after the eight years he would be entitled to $400—always on the supposition that he made the second payment—which he did. As Cajus died before the expiration of the eight years, the company sends check of $2,000 to the solicitor to be paid to the estate of the deceased. The solicitor, believing himself entitled to a special remuneration for his extraordinary efforts to induce Cajus to make a second payment, gives $800 to the estate of Cajus and retains $1,200 for himself. The estate is highly gratified, thinking itself entitled only to $400, according to the original contract, and not being aware of the automatic extension clause. Now the solicitor is tormented by scruples and reveals to the manager of the insurance company his transactions with the estate of Cajus. The management tells him to keep the amount of $1,200, since the estate of Cajus received double the amount of the original contract. Nevertheless, the solicitor is in doubt whether he may accept the answer of the management and honestly retain the $1,200, and now seeks a theological solution of the difficulty.

p. 43Solution.—The solution of the above case depends upon the right application of the ordinary principles laid down by all moral theologians. No one has a right to claim as his own that which belongs to another. The only point, therefore, to be decided is, who is the actual master of the money in question? Is the agent the owner, or are the heirs the owners? The agent claims it as his own, on the grounds that had he not prevailed upon the insured to continue as a member of the company, by the payment of the second annual premium, his policy would have lapsed, and his heirs would have received nothing; that is, he claims that he earned this excess sum ex industria. Secondly, his claim is based on the permission of the company, who told him to keep the twelve hundred dollars. Thirdly, he considers the sum his, for the reason that the heirs received even more than they had expected, and were satisfied with that amount.

Now as to the first argument, we hold that it has no force. It is true that had the agent not persuaded the insured to keep up his policy it would have lapsed; but it is likewise true that in so doing, said agent was acting for the interests of the company, and in no sense as the agent of the insured, even though the insured profited by the industry of the company’s employee. Since, then, the agent was acting as the employee of the company, he must look to the company for compensation for any extra labor involved in the protection of their interests. Nor does the fact that the insured profited by the industry of the agent change in the least this conclusion. For it is equally true that the insured profited by the industry of the agent when he first took out the insurance policy, though the agent did not, at that time, expect any compensation from the party insured. When the deceased renewed his policy, he entered into a contract with the company, which agreed to turn over to his heirs all moneys covered by that contract. Now, the money in question was covered by that contract and must therefore be turned over to the heirs of the insured, as it is their lawful property. Had the agent not prevailed upon the insured the heirs would not be entitled to one cent. Why? Because then there would have been no contract. But a non-existing contract can never change the status of an existing contract.

p. 44The second argument is absolutely valueless. The company ceases to be the owner of the money at the death of the insured. Hence, it cannot give to the agent that over which it has no power, and hence cannot in justice deprive the heirs of the money belonging to them.

The third reason assigned is, that the heirs were satisfied with the amount received, for they did not expect to receive so much. But this reason is fallacious in assuming that they would have been satisfied had they known the exact condition of affairs. Had they known that they were entitled to $2,000 they never would have been satisfied with $800. Their ignorance does not alienate their acquired right; nor does it vest that right in the person of the agent. There is only one thing to be done, the agent must restore the ill-gotten money to its lawful owner, viz., to the heirs of the deceased policyholder.


Case XVII: Restitution on Account of Cooperation in Injustice

p. 45Case.—During twenty years of service in a very large firm, Brown appropriated altogether about $10,000, taken at various times and in amounts varying from $1 to $100. Generally he was alone in his dishonesty, but sometimes, especially in the case of larger amounts, he had accomplices among his fellow workmen, with whom he shared the money stolen on the occasion. Moreover, during the past five years he had been a superintendent for the company at a good salary, and he had given employment in his department to a number of men on the express condition that they should pay him a percentage of their wages, foreseeing that most of them would get this money out of the company. And often, to increase his own as well as their earnings, he had instructed and encouraged them to report more time and labor than had actually been given to certain special work. All the money thus obtained by him from the men amounted to about $6,000. How much of this sum the men had unjustly taken from the company in order to pay him, and how much had come from false returns of work, he had no idea, having given no special thought to the matter.

Fifteen years ago the company failed and dissolved, all its holdings being sold to pay its creditors. The assets were not sufficient to pay all the creditors in full. Brown went to a distant growing city and invested his savings in real estate. He was very successful, and is now worth over $100,000. During all these years he neglected the Sacraments. Recently he attended a mission and now desires to make all things right.

Out of the many questions which this case suggests, let us consider the following, which will suffice for its ordinary solution.

p. 46


	Were all Brown’s thefts sins?






	Is the above statement of the case sufficient for the integrity of the confessions? Or must Brown tell approximately the number of times he took an amount constitutive of mortal sin?






	Does it make any difference whether he was alone or had accomplices in his thefts? Is it necessary to mention this circumstance in confession?






	As superintendent did he commit any special sin in instructing and influencing those under him to make exaggerated and unjust reports of work done?






	What about the hiring of men upon the condition named? Because graft is a common practice of industrial life, is it therefore justifiable in conscience? Is it allowable to increase charges for work in order to meet the demands for graft?






	Is the statement given for this feature sufficient for confession? Or must Brown tell the number of men he led into these dishonest ways, the number of parties injured and the amount in each case?






	What restitution is he bound to make? Has he any obligations of this kind on account of his accomplices or on account of those whom he wrongly advised and encouraged?






	Must he pay any interest?






	To whom shall he make restitution?






	It would seem that in such a case as Brown’s, who steals whenever the chance offers and whose only care is that he be not caught, each theft is to be considered as a distinct moral act. Therefore, his every theft of a separate sum deemed in this country materia absolute gravis certainly constitutes a distinct mortal sin, unless we suppose that he started out with the intention of stealing $10,000, or that seeing a chance to get away with a very large sum, say $1,000, he saw fit to take it in installments of from $50 to $100. His stealings of lesser amounts were only venial sins. If, however, in the course of any one week, or month, or perhaps two months, while appropriating these lesser amounts, he adverted to the fact that together they amounted to a very considerable sum (a half larger than the materia gravis in a single theft), he was in this also guilty of mortal sin. (See Cath. Encycl. on theft; Tanquerey, 441, 444, edit. 1910.)



p. 47


	In itself it is not sufficient. For just as a penitent who has been away from confession for years is obliged to tell the number of times he missed Mass or got drunk or sinned contra sextum, so must Brown tell the number of his mortal sins against justice, as nearly as he can. On those occasions when he took $100 at a seizure, he committed only one mortal sin. At other times he no doubt committed several mortal sins, while getting a like sum. If, however, in the long interval of years, he has forgotten these details, the statement of his case as given would suffice in the confessional.






	Merely that there are accomplices does not change the nature of the sin of injustice and is not a circumstance which must be mentioned in the confession of the sin, except where a number conspire to steal an amount materialiter gravis, though the amount taken by each is only Jevis. Of course there is more or less scandal.






	But that Brown advised and encouraged men under him to be dishonest toward their common employer is a sin against charity as well as against justice. To lead men into the habit of theft, as Brown did, is a grave sin against charity, even though we might make the very unlikely supposition that none of these men while under him ever sinned gravely in the matter. He sinned against justice and indeed gravely many times by reason of the serious losses incurred by the firm and others through this multiplied dishonesty and thievery.



p. 48


	As to giving men employment on the condition that they give the superintendent or foreman hiring them a portion of their earnings, while there is no justification for such action, and no adequate title to such moneys, since he gets a salary for this very work, unless it could be supposed the firm knew and approved thereof, nevertheless it is difficult to assert there is sin in it. But if such a condition and levy is a proximate cause of leading the men to defraud the firm, in order to make up the amount of levy, or if in hiring the men the superintendent or foreman looks rather to his own profits than to the efficiency of the workmen, and the welfare of the firm, then he is sinning against justice, and mortally if the injury is grave. The same principles can be applied to all forms of graft. Graft is unlawful as often and in so far as it causes injustice. It is not lawful to make anyone pay for work not done, or to add to bills or to falsify returns in order to meet the demands of graft, unless the willingness of the master or employer to meet these gratuitous charges can be most reasonably presumed (see Sabetti No. 544 and No. 535, (60); Tanquerey No. 768). As to Brown’s case, there can be no doubt that he committed grave sins in this respect, for he was knowingly and intentionally more or less the cause of direct injustice to his employers and to their patrons.






	Again we must say that in itself it is not sufficient for the integrity of the confession. Brown was the cause of the sins of his men as mandans or at least consulens. Therefore he was the cause of grave scandal in the case of each man. Also he was the cause of grave sins against justice which each man committed. Therefore, in confession he is obliged to tell as nearly as he can the number of men so influenced, and the number of times they sinned.



p. 49His remembrance of the facts may be extremely vague, but he can certainly be more explicit than is the statement of the case in its exposition. As to telling the number of the parties robbed, valde controvertitur.




	Plainly restitution must be made of the $10,000. Also, since he is more or less certain that all of the $6,000 or most of it was stolen by the men that they might have wherewith to pay his graft, he is bound to make restitution of all or, according as a conscientious judgment will determine, of most of it. Moreover, since this sum represents only a portion of the damage he caused to be inflicted upon others by the workmen, as mandans or consulens or co-operator, he is obliged to do what he can to repair all the damage thus inflicted; and if they have not made and will not make restitution of their share, he is bound to make good for them in so much and in so far as he was the efficient cause of all the thefts. It is stated he has no idea of the amount of certain losses for which he is responsible. There is, however, a minimum amount of which he can positively assert, “it is that much at least,” and to the full extent of this minimum he is certainly obliged to make restitution.






	As to interest: Although it is true that res fructificat domino still in the payment of restitution interest cannot be demanded unless it is certain that the injustice had unquestionably caused a loss of this kind. Of course, if there is no doubt at all of the lucrum cessans in a given case, interest must be paid to the full extent of the loss. (Tanquerey 508. “If the owner, being endowed with the greatest diligence, is accustomed to gain twenty percent from business, and through the theft was prevented from gaining it, the thief is bound to pay it; otherwise he does not compensate for the losses unjustly inflicted.’) Ordinarily, however, such is not the case. For there is no telling what might have happened to the principal had it remained with its rightful owner. True, he might have invested it advantageously or put it in a savings bank. But this is not certain, and so in praxi interest cannot always be demanded in restitution. (Tanquerey 510: “In practice, however, it is often difficult to determine whether and when the aforesaid conditions are fulfilled; if the matter remains doubtful, only compensation for the value that the thing had at the time of the theft is to be required.”) As a matter of fact, the affairs of the firm from which Brown stole were so badly managed that the company failed utterly. Indeed, the $10,000 which he is now restoring might have been lost altogether had he not taken it. Accordingly he is certainly not bound to pay interest on it.



p. 50It would be different if Brown had stolen a horse and wagon from a poor expressman whose livelihood depended upon them, and who could not replace them, and upon whom as a result debts piled up as never before, and he and his family lived in hardship never experienced before. In such a case not only must restitution of horse and wagon be made, but also restitution on account of damnum emergens.




	As the firm from which Brown stole the $10,000 no longer exists in any way, and the administrator or receiver has no doubt long ago closed up its accounts, he must make some reasonable effort to find the heirs, creditors and stockholders, and according to his best judgment divide the money between them pro rata—in proportion to each one’s just title to it. If he cannot find all the heirs, creditors and stockholders, he must hand over the shares of the missing ones to charity. The same rule must guide him in making restitution for damage done by him as mandans, consulens or efficient co-operator.




Case XVIII: Payment of a Debt Owed to One Deceased

p. 51Case.—The editor of a newspaper applies the fee still due to a deceased contributor, a member of a religious Order, to Masses for the repose of his soul.

Question.—Did the editor act rightly?

Solution.—This question must be answered in the negative. The fee due belonged to the contributor; it was his by legal right, and this right, like all other rights, was by his death transferred to his heirs, and to these, therefore, or to the estate this fee should have been paid. With death the right of a person to all his temporary possession ceases. It is, therefore, not allowed to apply part of the possessions of the deceased according to the supposed intentions of the deceased. Since all rights to his properties have gone to the heirs, these have the right to claim the property, and as long as this claim has not been satisfied the demands of justice are not fulfilled. To have Masses said for the deceased does not satisfy the claim of the heirs, therefore it is not capable of cancelling the indebtedness, which can only be satisfied by payment. Only a reasonable assumption of consent on the part of the heirs can make such a discharge of a debt legitimate. In the case of a member of a religious Order, the Order or religious community is the heir. In the same way as on the death of a member of a religious Order everything that he possessed or received from the Order for his use, or legitimately earned, reverts of itself to the Order, all legal claims of the deceased do so likewise, so that anything due to the deceased must be paid to the Order or community. In this case the application of money for Masses for the deceased is not a proper or sufficient payment. Of course, a religious Order would probably not object to such application of the money due, but if such objection would be made the fee would have to be paid in money. This member of a religious Order was entitled to payment for his work, and upon his death his legal claim becomes the legal claim of his heirs.

p. 52In a religious community of simple vows the community is not the heir of the professed religious, unless made so by the last will of the religious. Such a community, nevertheless, could claim the fee in the present case because the community became the owner of this fee while the religious was alive.


Case XIX: A Druggist’s Liability

p. 53Case.—Felix, a prominent druggist in a suburban town, compounded a prescription for a business man of the town. Through carelessness he used a powerful drug not called for by the doctor’s written orders, and as a consequence his customer was taken violently sick, and was unable to leave his bed for three weeks.

Question.—Is the druggist bound to compensate the business man for the loss sustained through his carelessness?

Solution.—The consequence of an error made through carelessness, must of necessity fall upon the shoulders of the one guilty of the carelessness. If this were not so, men could with impunity do considerable harm to their fellow-beings. So in the present case the druggist must feel that he owes to the business man a duty that fundamentally springs from the harm done by the mixing of drugs in a way marked by the lack, more or less, of a reasonable amount of care. There can be no doubt that the pharmacist should be mulcted for the benefit of the injured and sick business man.

Theologians are fairly unanimous in the contention that no compensation, in justice, is due for the injury done to the health of the customer, that is, for the pain, weakness, physical weariness, etc. Their decision is that bodily damage can not (probably) be compensated for, by the bestowal or exchange of goods of another order. The reason for this is that commutative justice demands equality. Where this is impossible of attainment, then strict justice ceases its call for satisfaction. The claim is made that no equality exists between the life of man and money. Hence strict justice does not demand a monetary return for harm done to ones health, or bodily life. Of course this ignores the question of equity.

p. 54The druggist, however, cannot be excused from repairing the injury done to the business interests of the sick man during the three weeks of sickness incidental to his mistake. Furthermore, the protracted illness has been a constant drain upon the money chest of the sick individual, and this, too, must be laid to the door of the careless pharmacist. Of course, extraordinary and unforeseen harm cannot be charged to the druggist. He is to be mulcted only in proportion to the degree of his guilt. Moreover, no charge can be made by the druggist for the medicine necessary to aid the recovery of the sick man. For it would be manifestly unjust to make a man ill by one drug and then compel him to pay for the drugs needed to remove this illness. Hence the drugs are to be supplied gratis.

The real difficulty to be overcome on this point is to do what justice calls for and still avoid injury to reputation. The amount of carelessness in the case surely does not demand the sacrifice of one’s business reputation. Therefore the druggist must seek some method of conciliating the claims of justice to his customer with the preservation of his own good name. If this cannot be done, then the preservation of his reputation must take precedence over the lesser claims of pecuniary satisfaction for harm done.


Case XX: Detraction

p. 55Case.—William, a native of New England, moved to Canada in order to live down the stigma of illegitimate birth. Here he was successful in business and finally married a lady of good family, concealing from her the condition of his birth. A few years later, James, a friend of his, traveling through Canada and hearing of William’s marriage, intending no harm, divulged the hidden facts to a distant relative of William’s wife, who, of course, immediately reported the matter to her. Hereupon the expected happened. James, conscience-stricken, hurried to Confession, only to be told that he had fallen into mortal sin.

Question.—Was James guilty of mortal sin?

Solution.—This is a case of detraction, and a grave case. Every man, by the law of God, has a right to his reputation. His good name is worth more to him than his bank account and, therefore, No one may steal this valuable asset, any more than he may steal his neighbor’s purse, without falling into serious sin. The reason for this is evident. Grave and often irremediable harm is done, and this unjustly, in depriving one of his good name. In the present case we have a forceful exemplification of this. William’s wife’s parents would never have given their daughter to him in marriage, had they been aware of the defect which stigmatized William when he came into this world. For it is a fact that spurious children are frequently looked down upon, and treated as outcasts, though the curse that comes upon them is none of their own doing.

Secondly, the knowledge of the existence of this blot often interferes with the good of the marriage, affecting at times the primary as well as the secondary end of the union. It is a widely accepted theory that children of ill-gotten parents receive as an inheritance a disposition which early shows tendencies to various evils, especially to that of lust; and though this be by no means universal, it occurs frequently enough to create a feeling of aversion to a marriage of legitimate with illegitimate offspring. This feeling of moral infection, with its partiality towards moral degeneration of the family tree, naturally causes parents to throw every impediment in the way of marriage between their children and the spurious.

p. 56From this we can see what a shock the revelation of the defect in William’s birthright brought to his wife and her relations. To realize that they had been deceived by him was cause plenty for grief; but add to this the feeling that their family escutcheon had been dishonored, and the purity of their blood tarnished, and we face a condition well calculated to destroy all harmony—all peace in that family. Here then is another and serious result of James’s garrulousness.

He has succeeded then in lowering William in the eyes of his wife and her relatives, if not in the eyes of his own children; he has put enmity between husband and wife, which frequently leads to the divorce court; he belittles William in his own estimation, and thus, in robbing him of what was most precious, he certainly has committed a very serious mortal sin. The fact that he did not intend the harm does not acquit him; he must have foreseen the effect that would necessarily follow from his revelation; hence, he must accept the responsibility entailed by that revelation.


Case XXI: Calumniating the Dead with Obligation of Restitution with Regard to Reputation

p. 57Case.—Rusticus grievously calumniated the deceased Strigonius in a newspaper article, and this article found many believers; it can not be said that the calumny has been forgotten; with many at least this is not the case. Rusticus had had few scruples about his action, as the honor and good name of the dead had been to him a matter of indifference; on his death-bed, however, he was much disturbed about the matter and told his confessor about it. The latter insists that the defamatory article be retracted, and that this take place publicly, because the calumny was a public one, and has not yet passed into oblivion; he grants, however, that this retraction may be so made as not to put the retractor in a bad light, if this can be done. Rusticus opines that it cannot be done without hurting his honor; and since in cases where they clash, the love of self, ceteris paribus, has precedence over the love of the neighbor, it appears here that restitution is a moral impossibility. In order however to do everything morally possible, Rusticus begged forgiveness of the son and the heirs of Strigonius, asking them at the same time to release him from formal retraction. All this was agreed to by the son of Strigonius.

Question.—Is the confessor to declare that this procedure of Rusticus satisfies the law?

Solution:




	Defamation and calumny of deceased persons are not seldom regarded as something indifferent, because for the dead honor and good name are said to have no longer any value. But this is a lax and absolutely false view, for to calumniate the dead is for many reasons a serious wrong. The chief reason is the nature of calumny which is wicked and hence allowable under no circumstances, not even in the case of the deceased. The second reason is that every one desires to leave an honored memory after his death, and by death is not to be deprived of the rights to honor and good name. “The dead are not deprived by law of their reputation, although they have departed from among the living,” say the Moralists. Further reasons which here come into consideration are: It happens not infrequently that through such calumny the profession to which the departed belonged suffers injury and great scandal is given; the friends and relatives of the calumniated have a great sorrow put upon them, and under certain conditions may suffer injury in their temporal affairs. Such a calumny may be made the reason for cancelling a marriage engagement.



p. 58


	As concerns the departed himself, not only is his memory dishonored, but the zeal to remember him in prayer will be lessened, if not altogether abandoned. The edifying example he gave in life, the good teaching and exhortations that we heard from him, will lose their power and efficacy. To all this must be added that the departed is helpless against the malice of the calumniator, cannot protect or defend himself, cannot expose the calumniator, nor prove the untruth of the calumny. This is exactly the reason why evilspeaking about the dead has always been abhorred. Hence the old saying: De mortuis nil nisi bonum.






	Calumny of the dead is, therefore, not only opposed to charity but also to justice, and consequently involves the duty of restitution. The honor of which we have robbed the dead—his honorable memory—must be restored, and if the calumny has been the causa efficax damni for a third party, for instance for the son or daughter of the departed, then also in this respect must the injury be made good. This is according to the unanimous teaching of the Moralists.



p. 59


	Let us consider in detail the obligation of restitution.



The teaching of all Moralists is that the calumniator of a dead person is obliged to retract, and that he must do so publicly if the calumny was public. Further, the Moralists go on to say, he is only released from this obligation when, and as long as, its fulfilment is a real moral impossibility, or if his calumny was not believed, or if in the meantime the same was shown to be false and was made known as such, or, finally, if the calumny has been forgotten, especially if the one defamed was little known, held no prominent position, etc. (S. Alph., nn. 997-999). The claim that the retraction of the calumny will injure the honor of the calumniator does not make the retraction a moral impossibility. If we would admit this, no calumniator would ever have to make restitution. It is true that in the case of a clash, other things being equal, precedence is given in the ordo caritatis to the love of self over love of the neighbor; but in considering this rule we must not forget the other rule: in pari conditione potior est conditio innocentis. Therefore the honor of slandered innocence, under equal or nearly equal conditions, has precedence over the honor of the defamer, whose malice caused his neighbor to suffer injury to his honor. If the defamer finds it difficult to act according to this rule he should remember that he himself created the situation. Only if it is a case of quite unequal circumstances, and if the injury to the honor of the defamer would be a much greater evil, might a moral impossibility be assumed. But this is an exceptional happening, and not to be presumed unless positively proved from the special conditions.




	Can a calumniator of a dead person be released by the heirs from the obligation to retract?



The defamed person may release the defamer from retraction, and then the defamer is released from this obligation mentioned unless this release contained in itself a disadvantage to the defamed which the defamer was obliged to prevent ex iustitia. This cannot be applied to a case of calumniating a dead person, for in that case such a release cannot be ascertained. The son and the heirs of a dead person can, of course, remit restitution in regard to an injury which was caused them through calumniating their dead father, but not in regard to the honor of which the father after his death was unjustly deprived, for the son is not master of the honor of his departed father. “The obligation of making restitution presses even if someone has unjustly detracted from the dead, nor can the heirs remit it, since they are not masters of another’s reputation.”

p. 60


	The fact that in our times the restitution here in question is not much thought of, must not induce the confessor to take a course which would apply the Saviour’s words: “If the blind lead the blind, they both fall into the ditch.” In order, on the other hand, to burden no one with something he is not obliged to do, he will conscientiously, and without regard to person, investigate thoroughly whether or not there is good reason present here for releasing from restitution, namely from retraction.




Case XXII: Moral Impossibility of Restitution

p. 61Case.—The Curate of X. was called hurriedly to a dying man, whom we may call Paul. In his confession Paul said that one thing especially gave him great worry, namely, the fact that he had misappropriated property. Many years ago, while he was bookkeeper for a merchant, and pressed for money, he had taken two hundred dollars, and the theft had never been noticed. Now, however, he intended to set this matter right in order that he might die in peace, but not knowing how to go about it, he asked the curate if he would not settle the matter for him. In order to put the dying man at ease the curate said he was willing to help, and Paul should give him the money so that he might be able to restore it. Paul now explained that he was possessed of only half the sum defrauded, and for the other half the curate should turn to his heirs, namely his wife and two grown children. He would leave this matter to the prudence of the confessor, but begged that his good name might be spared. He had always had the reputation of a man of honor, and his wife and children must never find out that the departed husband and father had been a thief. The curate, seeing that the man was in his last moments, promised to attend to this point, and administered the sacraments. There now remained the question of the restitution, and this gave the curate no little trouble and anxious thought. On the one hand, he was to help the merchant regain his money, on the other hand, how could he recover it from the heirs without hurting the good reputation of the deceased.

Question.—What is to be done in this difficulty?

Solution: 1. That the curate is entitled by the instructions of Paul to apply to the heirs, there can be no possible doubt, for “the heir, together with the goods, also takes upon himself all the debts and real burdens of the deceased” (Lehmkuhl, Theol. Mor. I. n., 1157, IV). But how could this demand be made of them without jeopardizing the honor of the deceased? In our case this could be effected only under the title of a legatum pium, which Paul could be said to have intrusted to his confessor, the curate, the latter to make use of it according to his own judgment. This would not be an untruth on the part of the curate as, according to the Moralists, that which a testator wills for the repose of his soul, or to set right a wrong that evidently entails a restitutio facienda, may be regarded as a legatum pium, in so far at least as it is as binding upon the conscience of the heirs as a really pious bequest.

p. 62


	Another question, now to be taken into consideration is, whether it is prudent to make a demand under this title upon the heirs, and from this follows the further question, whether restitution in our case is morally possible. Let us here leave out of consideration the fact that a demand of this kind, even under the guise of a pious bequest, may arouse the suspicion of the heirs that there was some wrong-doing on the part of Paul that is to be righted. Let us not speak even of the embarrassment in which the curate will be placed should he be questioned by the heirs as to the application of the legatum pium. Let us ask, would it not be an awkward thing for the curate to make such a demand from the heirs, especially if perhaps some legatum pium is already mentioned in the will? And will he be believed if he states that Paul made this legacy entirely of his own free will, and without any inducement on the curate’s part? The mere suspicion of legacy-hunting is harmful, and calculated to bring it about that the spiritual activity of the priest at the bed-side of the sick and dying will be regarded with suspicion and mistrust. This is all the more likely as in cases of this kind even good Catholics are wont to become suspicious, especially if they consider themselves injured in their inheritance. The admonitions given in Pastoral Theology to priests and confessors not to interfere in matters pertaining to wills and legacies, but to restrict themselves conscientiously to their care for the soul, are full of wisdom. In our case such interference did not exist, either directly or indirectly, yet for reasons of pastoral prudence we would strongly advise the curate not to present such a request to the heirs, even though the merchant may receive back only half of the money due him.



p. 63


	It is evident that the curate is not bound to make good the other half of the sum ex propriis. He has fulfilled his duty towards the merchant. As confessor he has undertaken the restitution in Paul’s stead, but it is no fault of his that he can do so only in part. Or can it be that as Paul’s representative he is bound to do more than Paul himself could do? According to a universally accepted principle Paul is excused entirely, or at least partially from restitution if a moralis impotentia exists. The curate is similarly placed, because the restitution of the second half of the sum is for him beset with such difficulties that these constitute a true impotentia moralis, which relieves him from any further obligation in the case.






	It cannot be said that the curate was responsible for this inability by imprudently undertaking the execution of the restitution. Under the circumstances, he could not have acted differently, as there was not a moment to be lost if Paul was to receive the last sacraments, which was far more important than the whole matter of restitution. But, even though there had been sufficient time, if the curate by not exercising sufficient prudence and foresight arranged the matter of restitution prejudicially to the merchant, even then he would not be obliged to make restitution, as in this case he would have been wanting in charity but not in justice. As confessor he was not concerned in the first place and ex officio with the bonum vel damnum temporale tertii, but with the bonum vel damnum spirituale of the penitent.




Case XXIII: A Promise

p. 65Case.—Peter, an aged man, without wife or children, promises to his faithful servant a legacy of fifteen hundred dollars to induce her to remain in his service. This legacy he actually puts in his will. Eventually he falls grievously ill and feels the approach of death. Now he becomes uneasy in his mind and fears that his

‘relatives, the legal heirs, will be indignant over the legacy to his servant, and he decides to lessen the amount. He mentioned the matter to his servant and she is urgently asked to content herself with half the amount, and, furthermore, she is requested to inform his heirs of this change at the reading of the will. The servant does not take kindly to this proposition, but gives her consent in order to ease her dying master’s mind. After his death, however, she lets the heirs pay her the full legacy, which they cheerfully do, considering it proper that so faithful a servant should be provided for in her old age. Now, however, the servant feels troubled in conscience, because she has not kept her promise; and she asks her confessor whether she may keep the whole legacy.

Solution.—Above all it is necessary to ascertain whether the promise is binding under the circumstances mentioned. The servant’s dislike of the proposition was overcome only by sympathy for the dying man, and hence her consent might be considered not entirely voluntary. On the other hand, the fact that she gave her consent with a “heavy heart,” as she says, proves that she was fully aware of what she was doing: and that suffices to render the consent a voluntary one. The fact that a strong emotion influences an act does not take away from it the free will, if the person’s judgment is sufficiently clear to realize the nature of the act. Otherwise most mortal sins might not be mortal sins; for indeed most of them are committed in the heat of passion and yet free will is essential in mortal sin. Hence Lugo says (De iust. et iure, disp. 23, n. 18): “The common and true opinion teaches that, for an obligation arising from a promise, full awareness is required and sufficient—the awareness that would suffice for mortal sin—even if the promise is made in the heat of anger or another passion.”

Of greater importance here is another fact that would appear as opposed to the voluntary character of the promise. There was present an error, namely, the supposition that the heirs would be displeased with the legacy. This error, it is true, was an error of the dying man, and the direct cause of his request, but the same error, no doubt, influenced the servant’s promise; otherwise she would surely have given her consent conditionally, namely, that she would agree to a smaller amount if the heirs would really show displeasure. We have here, therefore, an error causam dans contractui, and such an one makes every contractus gratuitus a failure, at least in foro conscientiae (Compare Lehmkuhl, Theol. Mor., 1. 1063). Therefore, the servant’s promise is not binding.

If the old man’s supposition had not proved an error, if the heirs had really shown displeasure at the legacy, the promise would have been binding. The question then would be, does it involve an obligation of strict justice, with obligation to make restitution, or merely an obligation of fidelity (obligatio fidelitatis) involving no obligation of restitution? Either may be the case in a promise. “I promise to give you this and that” may mean I pledge my word, my fidelity, that I will give you this thing; but it may also mean I invest you with the right to demand this thing from me at the proper time. The latter meaning is not the usual nature of a promise as such, hence such meaning must be expressed in some positive way in order to be valid. We speak, indeed, in the case of a promise about the “right” to the thing promised. However, this is a right only in an abstract sense, and is really nothing more than the right to say to the one who made the promise: “Either you keep your word, or I must henceforth regard you as an unreliable person.” The servant had given her word that at the reading of the will she would renounce part of her legacy. Accordingly there was only an obligation of fidelity, in the event that the heirs would be displeased with her legacy. The obligation of restitution would not be present in her case.


Case XXIV: Promise of Making a Donation

p. 68Case.—Longinus, a wealthy citizen of Delaware and a bachelor, gave to Helena, his sister, who was a widow, a valuable piece of property, accepting her promise to give five hundred dollars a year to St. Eusebius’ Orphan Asylum. Within a month Longinus died suddenly. The transfer was then contested by Veronica, another widowed sister, on some legal technicality, and the courts ‘decided against Helena. The property was then divided equally between Helena and Veronica. Now Helena wants to know whether she is bound to pay the five hundred dollars or not, or does she fulfil her end of the bargain by paying only one-half of that amount.

Question.—How far is she obliged in conscience?

Solution.—First of all, is she obliged to pay the five hundred dollars?

No, she is not. The agreement between herself and her brother, while presumably a valid one when made, was in point of fact an invalid one, for the courts discovered a secret defect which robbed it of its legality. It is evident, then, that Longinus did not keep his part of the contract, which called for an actual and valid conveyance of the property to his sister; and though we cannot accuse him of lack of good faith, yet his error, a costly one to Helena, since it deprived her of one-half the property, affected the substance of the contract, and thereby relieved Helena of the obligation she assumed when she consented to her brother’s proposal. As, then, she did not receive what her brother promised and intended to give her, she is not bound to carry out his wish as to the five hundred dollars.

(2) Since she received one-half of the very property in question, is she obliged to pay one-half the stipulated sum? No, she is not bound to pay even two hundred and fifty dollars. As no part of the agreement was actualized, in no way can she be compelled to pay any part of the money to the Orphan Asylum. While it is true she did come into possession of a large part of the property involved, yet she became possessed of it as an heir at law and under the terms of the general law whereby the next of kin are pro rata heirs to the estate of one who dies intestate. Not coming into possession of this special donation invalidly made by her brother, she cannot be said to be bound for one half the amount.

(3) Is Veronica held to pay the five hundred or the two hundred and fifty dollars? No, we can allege no valid reason why she is under obligation to pay a single cent of the money, for she was not the cause of the failure of the agreement between her brother and sister.

She has in this matter violated no claim of justice, hence she is not bound to make up for any loss suffered by the Orphan Asylum, by reason of the decision of the civil court. If the sisters agree to give the sum of five hundred dollars or any part of it to the Orphan Asylum, they do so from motives of charity, or out of respect for the wishes of their dead brother. Neither can this wish on the part of Longinus be held to be a pious bequest or donation. The very essence of such a donation requires that it be given directly and absolutely to pious causes or be committed to some one else, with the express mandate that it be handed over to the pious cause specified.

No such donation is expressed or implied in the given case, and though the Orphan Asylum does as a matter of fact lose the yearly gratuity, this happens through no fault of those who inherit the estate of the decedent. It must be said, therefore, that both of the sisters can act as they please in this matter with a clear conscience. They might be advised to execute the wish of their defunct relative, but this is another matter. They cannot be compelled to do so.


Case XXV: A Buyer Concealing from the Seller the Real Value of Property

p. 71Case.—A wealthy man saw a good chance to make a profitable deal. A coal mine, worked in his vicinity at great profit, acquires from the neighboring farms additional land, and gets it at a low price because the country people are ignorant of its real value. Our wealthy man figured: “I will buy the farm lands, offering for them somewhat more than the mine does, and then sell the same to the mine owners at a big profit: for when they see that they are dealing with a man who knows, they will surely pay more than they do now.”

Question.—Can this be done with a good conscience?

Solution.—No, by this action the man sins against charity. It would be a duty of charity to explain to the owners the value of their land and the error they are making, instead of turning their ignorance to one’s own advantage. That the man pays them more for their acres than the mine does, renders the unfairness somewhat less, but does not remove it. The appearance of a generous action is merely a pretense, and cannot deceive one as to the selfish motive of the whole proceeding. Here as always the words of Christ apply: “Omnia quaecumque vultis ut faciant vobis homines, et facite illis’ (Matth. 7, 12). A man of genuine charity, a true friend of the people, would employ his better knowledge to the benefit of his neighbors and would either divide the profit with them, or, since they are more in need than he, give them the whole profit and thus protect the poor from great disadvantage.

It may be asked whether these transactions, dictated by egoism, are unjust and unlawful, whether therefore the wealthy man in question is under the obligation of making restitution? To this is to be answered: No; for here it is not question of an error as to the substance of the object purchased, but as to its accidental qualities, which happen to render it more valuable to the mining company and to this wealthy man, than to other purchasers. The country people’s error is, therefore, not an essential but an accidental one, and this renders the purchase of itself not invalid. But the chief point is this: the error was not brought about through cheating or deceit: the wealthy man did nothing to give to the owners an erroneous view as to the value of their fields; he therefore is not the effectual cause of their error and of the detriment suffered by them through him. Of course, the wealthy man let it take place, and did not prevent the harm which was caused the farm owners. But a non obstans is obliged to restitution only when it was his duty ex officio, contractu vel quasi contractu, to prevent the injury, and in such relation the wealthy man does not stand to the farmers, as he is not appointed their protector, nor master or superior, nor even adviser. He is obliged to avert harm to them only as a matter of charity towards his fellowman; but a violation of charity that is not accompanied by a violation of justice does not impose the obligation of restitution. Therefore the action in question was not unjust, but unfair and uncharitable.


Case XXVI: A Witness Withholding Facts

p. 73Case.—Titus is charged with arson. As a matter of fact he has destroyed by fire the house of Louis, who had refused to be blackmailed and was in consequence made to suffer the loss of his property. Mary, to whom Titus is engaged to be married, has certain knowledge of the crime. Titus told it to her in a spirit of boasting. On the witness stand, and under oath, Mary is questioned as to her knowledge, and she stoutly claims ignorance of the event under investigation. This she does because of a well grounded fear that, Titus would take revenge for betrayal by an act of physical violence. Moreover, should he be sent to prison, her marriage would be abandoned.

Question.—Is she justified in her denial?

Solution.—In a public court the common good demands that every witness shall speak the truth. The obligation of obedience to legitimate authority calls for such an avowal. More than this, the oath which those in the witness box must take, invests all testimony thus given with a religious value, and hence any infraction of the truth would be a sin against the virtue of religion. Finally, commutative justice renders the truth imperative, and as a result a lying witness would be obliged to restitution, should he inflict any loss by reason of his mendacious testimony. But all theologians hold that a witness, even when bound by oath in open court, may be excused from telling the truth outright under certain well defined conditions. Also the civil law, for instance, allows a witness to hide the truth when direct avowal would tend to incriminate himself. In some cases it even refuses to accept a confession of guilt, though affirmed by oath. Again, the law allows particular, confidential communications, those for instance between physician and patient, between priest and penitent, to be withheld from knowledge, on the ground of public expediency. So in Canon Law a witness may be excused from telling all he knows, if what he knows comes to him as a secretum commissum, or if, from testimony demanded from | him under oath, he has reason to fear more than ordinary harm to his reputation, to his goods, or violent, physical harm to his person.

p. 74The amount of such harm must be weighed against the harm coming to the community, or to a third party, by reason of the refusal to divulge what one knows to be true. In the case before us we do not deem that Titus could do such grave harm, because his conviction would mean a very long residence in jail, and hence the probability of vengeance would be slight.

Should he escape conviction, or receive only a short sentence, then, undoubtedly, Mary would have grave reason to fear for her personal safety. In this circumstance she would be justified in refusing to divulge her knowledge, for to do so would be to risk her own life.

Her concealing the facts does no positive harm to a third party, or to the state, while it does protect her from any serious bodily and mental evil. On the other hand, mere friendship, however close, would by no means free her from the necessity of telling the truth, and the whole truth, at the judicial investigation. We are of the opinion that her marriage engagement would excuse her from giving the sought after testimony. We hold this for two reasons: First, because under such circumstances her knowledge was gained sub secreto commissio, and, secondly, to divulge what she knows would work a more serious harm to her than the refusal to testify would work to the state or to the individual. Hence she is not guilty of perjury, at least canonically, and consequently she is not bound to restitution in any sense or to any one, for by her just refusal she has not violated commutative justice.


Case XXVII: Morning and Evening Prayers

p. 76Case.—James, who confesses about once a month, repeatedly accuses himself of omitting his morning and evening prayers on at least twenty days of the month. This has gone on for about two years; for despite renewed promises, there has been no improvement. The confessor is in doubt as to whether James fulfills his obligation of prayer.

Question.—What should be the confessor’s attitude?

Solution.—There is of course an obligation to pray and to persevere in prayer. Our Lord said we should always pray and never grow weary. But how should we interpret this command of Our Saviour? There can be no doubt that for adults prayer is an essential means to salvation. Without it we cannot save our souls. The reason for this is that God has determined not to give His efficacious graces to those who do not ask for them. It is clear that people who do not ask for grace, are not much concerned about their ultimate perseverance. They are indifferent alike to God’s rights and their own eternal welfare. In this neglect is involved a breach of God’s Law commanding men to pray. For there existed under the Old Law an obligation to address God in prayer even as such an obligation exists under the New Law. How often then should we pray in order to do justice to God’s decree? While no definite determination can be given on this point, it is certain in the minds of theologians that we do our duty essentially by frequent prayer. Hence our Lord’s words as given by St. Luke are to be interpreted in this sense. It is evident then that the omission of daily morning or evening prayer is not necessarily sinful, There are many ways of praying frequently other than by our night or morning prayers.

p. 77It remains true, nevertheless, that he who constantly neglects morning and evening prayer will eventually lose the habit and spirit of prayer, and so in time will not pray frequently. By this sinful negligence he will surely jeopardize his soul’s salvation. We can safely say that while per se the omission may not be sinful, the motive behind the neglect may be. Hence confession of the omission is to be permitted. The confessor should urge the penitent to use more care in the matter of daily prayer, not on the ground of the proximate prevention of sin, but on the usual theological basis, pointing out the necessity of prayer, its usefulness and so on. He should strongly encourage his penitent to form the habit of frequent and brief ejaculatory prayers; as these consume no time and can be made anywhere and at any hour, he can hope for a good measure of success, while by this practice he is making it easier for the penitent to get back into the Christian habit of morning and evening prayer.


Case XXVIII: Husband’s Power over the Vows of his Wife

p. 78Case.—Ximina, when a maiden of seventeen, made a vow to the Blessed Virgin, which she faithfully fulfils, though it entails many hardships and consumes much of her free time. A year ago, at the age of twenty-three, she married Rimines and has ever since remained true to the practices demanded by the vow. Her husband has remonstrated with her many times, claiming that she is harming herself by the cultivation of the vow of piety. His reasoning having no effect, he finally placed the matter before his confessor, Father Leo, who told him that priests had not the jurisdiction to set aside vows, even of their penitents, but that he (Rimines) as a husband had such jurisdiction and could nullify the vow of Ximina. Rimines acted on the advice of his confessor, and now his wife, full of anxiety, consults her confessor as to her duty in the matter.

Question.—What must Ximina do?

Solution.—Father Leo, the husband’s confessor, spoke correctly when he affirmed that no priest, neither pastors nor confessors, had the power of annulling vows of any description. The ordinary jurisdiction for such action is vested in the Pope, in Bishops and in Prelates of religious Orders. The pastor and confessor must have delegated jurisdiction before he can validly annul vows that bind in conscience. Sometimes this delegated jurisdiction is conceded in the faculties given to every priest authorized to work in a given diocese. But generally this is not the case. Father Leo was also giving a true theological decision when he informed Rimines that, as the husband of Ximina, he had the power vested in him of setting aside any vow made by his wife. A vow may be annulled directly or indirectly. Directly, it may be set aside by one who has power over the will of the person who has bound himself by the vow. Inferiors in their relations to superiors can take upon themselves duties imposed by a vow only conditionally, that is with the consent of the superior. If this consent is refused then no vow is binding. Under this ruling, religious, children and wives are not capable of taking a vow without the consent of superiors, of parents, or of husband. So that, following the logic of this decision, Ximina could be released from any vow taken after her marriage, by virtue of the power over her will vested in her husband by divine authority, if said vow had been taken without his consent. Then the vow would have been taken in prejudice to his lawful rights.

But the vow in question was taken prior to the woman’s marriage, when Rimines had no authority over her will. This is true, but a vow may be nullified even indirectly, that is by one who has authority over the matter of the vow. Hence a husband who is by the divine plan the head of the wife, has dominion over her will in all things that pertain to the woman as wife, mother, mistress of the household, etc. This action on the part of the husband is valid when done, even without just cause. It is likewise licit when the head of the family feels that the fulfilment is irksome to him, or prejudicial to the best interests of family life. So that, in the given case, the husband Rimines may both, validly and licitly, use the jurisdiction that God has confided to his keeping, and annul

‘the vow of Ximina even though it was taken before her marriage. She voluntarily submits herself to this power when she gives herself to him in the bonds of matrimony. On her part she, too, may nullify the vows of her husband indirectly, when they cause him to neglect the duties he assumed by becoming a husband and when the vow thus interferes with the rights she assumed by becoming his wife. Ximina is bound to obey her husband, who now releases her from the binding force of her vow.


Case XXIX: Crystal-Gazing

p. 81Case.—Recently I discovered that two of my friends have for some time past been in the habit of attending séances at which crystal gazing was a regular feature. I was greatly shocked at the discovery because both are otherwise good Catholics, and are frequent recipients of the Sacraments. Upon broaching the matter I was more shocked when informed that they had been told that they could without sin keep up their visitation of the house of the séances. I insisted that their action could not from the standpoint of morals be defended. I bluntly stated that they were guilty of sin.

Question.—Am I right in my contention?

Solution.—Crystal gazing is to be reckoned as one of the forms of divination. It is a superstitious practice and as such is an infraction of the First Commandment. The malice of the sin is in this that the devil is called upon to give his aid in the acquisition of knowledge that is secret or hidden. That the devil does help betimes is beyond cavil. Perhaps no mention is made of the devil’s name, but the very use of such inadequate means to come to a knowledge of what is occult, means which have no natural connection with the end in view, and which have not been sanctioned by God, is tantamount to a call upon the prince of evil. Such action is necessarily sinful and grievously so. God is insulted by such friendly intercourse with one who is His enemy, and who has no power except that which is permitted him by God. Our Creator is the keeper of the secrets of the past, present and future, whether of the human heart or of nature. The crystal gazer ignores the God of all knowledge and seeks aid from him whose great desire and constant effort is to displace God in the hearts of men. He will help man to reach the forbidden, if man will help him to unthrone God. Hence there is entailed a form of devil-worship in this evil practice which makes it abominable in the sight of the all-wise and all-holy God. Scripture says “the Lord abhorreth all these things”; so that we must conclude that a penitent cannot be absolved who refuses to give up what is so sinful, and which experience proves is so full of danger to a Christian’s faith. It is difficult to explain how any one with a knowledge of his religion could tell these divinizers that they could continue their evil-doings without falling into sin. Of course if they are not serious believers in the fruitfulness of this uncanny means of attaining knowledge, or attend merely out of idle curiosity or as a pastime or a joke, they are to be excused from mortal sin, but not from venial sin. However, even in this event we must take into account the danger of scandal, which is great if their habit is known, and, what is of more importance, the risk they run of suffering shipwreck in their faith, for, as the wise Augustine once said, the devil is pleased to tempt men to seek the occult so that “they may become more curious and get themselves more tangled in the manifold snares of pernicious error.” You are certainly right in your contention.


Case XXX: The Manifestation of a Secret

p. 83Case.—Charles, a tutor in a college, and much trusted by most of the young men of the institution, receives a visit from one of the students, James, who requests a promise of secrecy in a matter he is about to confide to the tutor. Charles without hesitation gives the promise, and then learns that William, a member of the senior class, is corrupting the morals of the boys in the lower classes, by secret and depraved practices. Now it so happens that William is looked upon by the faculty as a boy of irreproachable character, a model in every sense. After a few days’ reflection, the tutor informs James that it is his duty to denounce the depraved student to the college authorities. This James stoutly refuses to do. He cannot bring himself to squeal and be looked upon as an informer. Then Charles takes the matter himself to the college faculty. An investigation follows and William is dismissed.

Question.—Did Charles do the proper thing or was he still bound by his promise of secrecy?

Solution.—A secretum commissum of which the above is an example, binds under pain of serious sin, by the very terms of the contract which beget an obligation in justice. Yet common sense and the teachings of theology tell us that under certain circumstances it must always and ever be lawful to reveal certain knowledge received under promise of secrecy. We could even go further and admit that the possessor of such secret knowledge may be bound in conscience to make it known. In the present case, we consider, that the circumstances are such that they make the revelation not only lawful, but they compel its manifestation. In the first place the danger to many innocent charges of the school, sent there for the uplifting purposes of a moral education, and entrusted by parents who would quickly remove them from such an atmosphere did they know the real condition of things, makes the revelation necessary. Secondly the fact that harm had been and was being done to many of the pupils, imperatively called for immediate action, and therefore charity demanded that some way be found to put a quick end to the presence of so baneful an agent. No other way was at hand save the denunciation of the guilty party to the governing board of the school. This involved the breaking of the promise of secrecy, which in the given instance was entirely lawful. A third consideration would be the good name of the school itself. Although hidden at the time, it is absolutely certain that the condition of affairs would eventually become public property. The shock and the scandal thus produced would cause much detriment to the school; might even put an end to its existence, as now-a-days no school could endure which had lost its reputation. It is clear then that the school should be protected against the malign influence that threatened its life, and this could only be done by following the course pursued by Charles. It is true that James was unwilling to have the knowledge he confided made use of. But he was unreasonably unwilling, and his attitude was justly ignored by the more practical and more experienced tutor. His fear of being held as an informer might be classed as mawkish sentimentality, too prevalent at times in the young and more deserving of censure than silence. Charles did the only possible thing under the circumstances, and his action is not only licit, but praiseworthy.


Case XXXI: An Illegitimate Child’s Question Regarding his Identity

p. 85Case.—Ximenes was born twenty-one years ago, outside of wedlock. His parents gave up all claim to him the day they left him, a helpless babe, with a foundling asylum in charge of Sisters. He was reared in a charitable institution, and is now a sober, steady worker at his trade, ably supporting himself. He is anxious to know who are his parents, and how he ever came to be under the care of the good Sisters. To give him the requested information would be to make known to him the facts of his illegitimate birth and the evil life of his parents.

Question.—Am I justified in refusing his request?

Solution.—In the abstract it would seem to us that the young man in search of his identity has a right to the information necessary to establish that identity. The natural relations existing between parents and child put forth a claim, as evidenced in the activity of Ximenes, which calls for satisfaction. We would not deny that he is following an instinct natural to the race, and that he could lay claim therefore to an instinctive right.

But the question on the whole must be considered from another viewpoint, and must be decided by the influence of other conditions. Granting that fundamentally he has a certain right to the knowledge he persists in obtaining, would it invariably follow that he should be put in possession of the facts concerning his origin? We do not think so. We can conceive of cases, we know of some, where success in gathering such knowledge was not only of no benefit, but was eventually exceedingly harmful. A case in point was that of a young lady who had been adopted by an excellent Catholic, though childless widow. The child was brought up a strict Catholic and lived an exemplary life for twenty years. An accident led to the discovery of facts, and this so overwhelmed her with a sense of shame that she cursed her real mother, and despite the efforts of the widow, who had a real affection for her she grew lax, rejected the admonitions of her confessor, and ultimately abandoned herself to the allurements of the forbidden path.

p. 86This may be considered an isolated case, but such is not our view. At all events it has to be reckoned with. So, in the case before us one would have to reflect upon the harm that would probably come to the child of such parents, and would likewise have to consider the present condition and circumstances of the parents, not forgetting to reckon with the rights of society itself. In almost every case the child receives a severe shock, is broken in spirit by the appreciation of the “taint,” and cannot shake off the feeling of being an outcast. Continuous brooding, then, leads to pernicious results.

Again, the parents may be dead, and charity would ask that they be allowed to rest in peace. Or, if not dead, they have wantonly abandoned their child, and it could hardly be expected that they could exercise the wise control, the uplifting influence, of a good parent on their offspring. Nor can the unhappy child be expected to love and reverence the parent who conceived and abandoned it in sin. It will more likely hate its progenitors and repay disgrace by disgrace. Of course some may act otherwise. But exceptions are rarities. Society does not gain by the knowledge supplied to illegitimates. Experience proves that in ignorance of their natal conditions, such children acquire better moral control over themselves, and lead more useful and more contented lives.

p. 87Why, then, should they be told the concrete facts? We think that whatever right they may have it must yield to the greater good that is apt to follow ignorance of their illegitimacy.


Case XXXII: Fasting

p. 88Case.—Arcadius, a young priest, was assigned one ember day by his pastor, who was suddenly called from home, to give a sermon during the triduum services to be held that evening. The work was gladly accepted, Arcadius saying to himself it would stand as a quid pro quo, in place of the fast prescribed for that day. A few days later, on another fast day, he settled down to a strenuous day’s work, laboring zealously in preparing his paper for the conference, writing his sermon for Sunday, etc., with the conviction that his efforts of the day were sufficient to excuse him from the obligation of fasting. Upon the pastor’s return the young priest acquainted him with the aforesaid facts, and was promptly told that the reasons set forth were not sufficient to excuse from so serious a law.

Question.—Was the pastor right?

Solution.—The obligation of fasting is a grave one, so that weighty and serious reasons are required to free the children of the Church from the binding force of this law. Such reasons make the law morally or physically impossible of fulfillment. Are the reasons alleged by Arcadius of such a nature? We do not think so. In the first instance, the preparation and delivery of one sermon, even under the given conditions of haste, etc., are usually not attended by such mental or physical fatigue as not to be compatible with even a rigorous compliance with the demands of the Church in the matter of fasting. There is a strain, of course, but our contention is that it is only a moderate one, and does not cause wear and tear enough to be seriously considered a legitimate excuse. Besides, we are not justified in substituting what we wish for any definite obligation that we are apt to find irksome. However, nothing is said in the statement of the case of the physical state of our young friend. If his health is not good, and this extra labor, even though moderate in itself, or when added to other labors of the day, would make it morally impossible for him to observe the strict fast, without injury to his weakened condition, or interference with his priestly duties, then, of course, his view of the case would be a perfectly proper one; his reason would be a valid one. But we fear there is nothing of this nature in the case, and must decide that Arcadius was wrong and his pastor was right.

p. 89In the second instance, the pastor was again in the right. The intense labor assumed on the fast day was not necessary for that day, was undertaken freely on that day in preference to other days, and for the sole motive of escaping the obligation of fasting on that day. This extraordinary labor brought no special benefit that could not be gained on any other day not a fast day. We know that the doing of corporeal or spiritual works of mercy, even undertaken freely on a fast day, are sufficient to relieve one of the obligation when found incompatible with it, because they bring a greater good than mere fasting. But no greater good accrues in this case. Arcadius would do well to mend his conscience.


Case XXXIII: Vocation

p. 90Case.—Of the many serious duties of the confessor, that of deciding vocations is an extremely grave and important one. A young friend of mine is desirous of entering a religious community. He has consulted his confessor who has endeavored to dissuade him from doing so, persuading him on the other hand to enter the Seminary and there study for the secular priesthood. He has used the usual arguments and gone so far as to urge the aspirant’s parents to use all their influence to this end. My friend is very distressed and feels inclined to yield on this point.

Question.—Does he owe obedience to his confessor in this matter?

Solution.—Neither parents nor confessor have any authority to interfere with the known Will of God, once that Will has been duly manifested. If a confessor endeavors to deter a candidate from following the higher life, merely because of his own peculiar ideas on the subject, or for any other unworthy motive, he is gravely sinning. He is interfering with the work of the Holy Ghost and using unjustly his influence to put the young man in a false and dangerous position in life. By virtue of his office as director in the confessional, he is bound to give unprejudiced advice, and he sins against justice as well as against charity by interjecting himself and his opinions into so sacred a matter at so sacred a time. Parents are likewise sinning when they throw unnecessary obstacles in the way of a vocation, or for worldly reasons turn a child from the path marked out by almighty God through the inspiration of the Holy Ghost. In this case the child must obey God, not man, even though the man in question be father or mother. But it may be that the confessor is moved by a very worthy motive and not by any unworthy design. Perhaps after due consideration and much prayer for guidance, he has arrived at the conclusion that the young man has no vocation for the religious life but for the secular clergy. In such a case he is fully justified in assuming the position he has taken in urging the young aspirant to give up all idea of a religious vocation. This is no trifling matter. It is as important to put the young man in the Seminary when he is not called to the religious life as it is to put him in the novitiate when he is not called to the ranks of the secular clergy or the world. Where then the motive is proper and the judgment unbiassed, the action of the confessor is indeed praiseworthy. Let the young aspirant be obedient and God will not permit him to go wrong.


Case XXXIV: Forcing a Person to Enter the Convent

p. 92Case.—Mrs. M. was entrusted with the care of two nieces who had as an inheritance the sum of ten thousand dollars. She was very fond of the younger niece, who was attractive and much sought by suitors. She had no affection for the older, who was not attractive, though good and gentle, and unsought in marriage. Mrs. M. finally concluded that the best place for her elder niece Alice was a convent. This scheme did not meet with Alice’s favor and thereafter the homely relative was subjected to petty annoyances, which in time became persecution and made her life unbearable in the home of her aunt. After a few years of patient suffering, no longer able to bear such ill-treatment, she decided to enter the convent, hoping to have there a happier life than she had so far enjoyed. In this she was disappointed. Hence in the course of a few years she returned to the world. Meanwhile her sister had married and received what remained of the money of Alice, which the married sister now refuses to return, leaving Alice penniless and without a home.

Question.—What should be done?

Solution.—The aunt in question has certainly proved herself an unjust steward. She has a very grave account to settle with the Just Judge. She undertook to be a mother to the orphans and failed miserably. She sinned gravely by her schemes to force her gentle, though homely, niece to enter the religious life against the inclinations and wishes of the girl. She no doubt consoled herself with the conclusion that she was doing great good to the luckless girl, unsought in the world, by compelling her to accept the religious life—forcing her to accept the “better part.” In reality she was doing her ward a positive injury in driving her to act against her will, to take up the burdens of a life for which she had no fitness. The lack of the qualities needed for the successful and peaceful life in the convent could have but one result. Alice found herself even more unhappy in her new life than in the old one. She could not but feel that she was not doing God’s Will and was in consequence running the risk of endangering her soul’s eternal welfare. Therefore she gave up the convent life. For this she is to be praised.

Secondly, the worldly-minded aunt, for this is what she was, sinned against justice by the constant harassing to which she subjected a young girl, who was unable to protect or defend herself in her circumstances. She made the life of her niece unbearable, and although the vexations were in themselves petty, yet by reason of the relations between the two and the utter friendlessness and dependence of the girl, they became relatively grave. A girl’s life for the most part is spent at home and she has a strict claim to proper treatment. A violation of this right may be a grave injustice and in the present case does constitute a serious fracture of the virtue of justice, since it forced the girl in question to leave what should have been her home, and compelled her to seek refuge in a convent where she was absolutely out of place. The liberty of Alice was interfered with in the choice of a vocation. This, indeed, is a serious matter. The Church demands positive freedom for all on this important point and to secure it she has placed heavy penalties on all who break so weighty a law. If the convent in question were one where solemn vows were taken, then this faithless aunt would incur the sentence of excommunication as inflicted by the Council of Trent. Now as to the conduct of the sister of Alice, we must say it is indefensible. She has no right to the money —never had any right to it; she sins in keeping it, and, of course, is bound to restitution. She sins again in not helping her sister who is penniless and homeless. She cannot be absolved until she does her duty by the maltreated and defrauded Alice.


Case XXXV: A Gift Unlawfully Made by a Religious

p. 95Case.—Hildegard, a professed lay-sister of an Order whose lay-sisters take simple but perpetual vows, desired to make to one of the servants a small present as a token of appreciation. Since the Mother Superior would neither give, nor allow, anything for this purpose, Sister Hildegard, without the Superior’s knowledge, asked a woman friend for five dollars, pretending that she wanted it for a pious object. The friend made her a present of this amount, for her free use, and Hildegard in turn gave it to the servant, without the knowledge, and against the will, of her Superior.

Question.—To what extent has Sister Hildegard transgressed the vow of poverty? The matter of giving scandal, of disobedience, etc., in an act of this kind, is not taken into consideration here, but merely the violation of the vow of poverty, and relatively of justice, in the case.

Solution.—1. Through the Votum simplex paupertatis, as distinct from the solemn vow of poverty, Hildegard neither lost the dominium radicale suorum bonorum, nor the ability to acquire for herself temporal goods (bona temporalia pretio aestimabilia), but she had renounced all independent use of such goods, and all free and voluntary disposition of temporal possessions as a grave obligation (sub gravi). Hence Müller (Theol. Moral., 1, II, 216) holds: “Therefore a solemn vow renders every act of ownership not only unlawful but at the same time invalid; a simple vow makes such an act only unlawful, not invalid.” The same views are expressed by Marc, and other authorities who deal with the difference between solemn and simple vows. The acceptance of the gift by Sister Hildegard, asked for and received without permission, even against the wish of the Superior, was, therefore, valid but illicit. Cardinal Gousset writes: “A Religious sins against the vow of poverty if, without permission, he receives money for his own use, or for use according to his intentions, even if employing it for pious ends” (Moral Theol., 540).

p. 96


	Sister Hildegard renounces this property by presenting the money to the servant, acting again without either the expressed or presumed permission of her Superior, another action manifestly against the vow of poverty. But is this not also stealing money from the convent? The canonical principle: Whatever a monk acquires, he acquires not for himself but for the monastery, would seem to decide that the gift acquired by Hildegard became the property of the convent, and that her unauthorized disposition thus deprived the convent. This view must be rejected, however, because in the case of Religious of simple vows the principle quoted does not cover all possible manners of acquiring property, as is the case with solemn vows, but extends merely to the special work which such Religious practice as members of the community, as is apparent from the form of the profession. In regards to purely personal gifts this principle does not therefore apply in the case of simple vows of poverty. (See Gury II, n. 162 [9], and others.) In our case the justitia commutativa was not violated; the servant, though she sinned, if acting mala fide, by cooperating in transgressing the vow, still acquired possession of the money lawfully, and for this reason is not obliged to restitution.






	Another question is whether the amount of five dollars forms a materia gravis contra votum, and hence whether Hildegard sinned grievously?



Moralists generally agree that the same amount that constitutes a grave sin against justice is to be considered materia gravis when a Religious violates the vow of poverty. In a case of theft, five dollars would not be a sum sufficient in every case to inflict a grave injury on the loser (materia absolute gravis). In the present instance, Sister Hildegard did not take the money from the Monastery, and consequently, even though the Monastery were very poor, there cannot be question of materia relative gravis. Furthermore, since she received the money for the benefit of another, her act of proprietorship was much less than it would have been had she taken the five dollars for her own personal use. Hence we consider that her sin against holy poverty was not mortal.

p. 97


	Finally, if Hildegard had merely begged her friend to give five dollars to the said servant, and the latter had presented the money herself, then there would have been no actus proprietatis, and, therefore, no violation of the vow of poverty, though the nun’s presumption and disobedience would call for censure.




Case XXXVI: Dispensation from Solemn Vows

p. 98Case.—Anthony had made his solemn profession as a lay brother of a religious Order, having taken simple vows three years before, upon completing his novitiate. At that time he gave evidence of being quite scrupulous, otherwise he was perfectly satisfactory. Soon however he began to suffer so severely from melancholy that he had to be placed in an insane asylum. After two years in that institution the officials declared him in condition to leave, but warned against his resuming the religious life. Anthony now petitioned the Ordinary to obtain for him a dispensation from the vows, asserting that he made his profession unwillingly, and that ever since he had been troubled with great scruples. He could not possibly stay in the Order. It was ascertained, moreover, that both his father and his sister had died as inmates of an insane asylum.

The Ordinary made application to the Holy See, submitting full details of the case, stating also that Anthony had correctly made his solemn vows, and had testified in writing that he was acting without compulsion, and fully conscious of what he was doing. Nevertheless, he may have been suffering even then from a hereditary taint of insanity; it was stated, also, that the physicians feared that he would again incur his melancholy if he returned to the Order.

Question.—May solemn vows be dispensed?

Solution.—Solemn vows may be dispensed, but the dispensationis reserved to the Holy See. Infirm health is considered a sufficient reason for granting the dispensation from simple vows. A graver reason is required to dispense from solemn than from simple vows.

p. 99But if the nature of an infirmity were very serious, it might constitute the very grave cause that is required for a dispensation from solemn vows. In the present case the S$. Congr. Inquisitionis, by virtue of papal authority, granted to the Ordinary power to dispense the lay brother from his solemn vows, so that he could enter the married state, with a Catholic, lawfully and validly. The condition was imposed that in case his wife died before him a second marriage was prohibited; he was to be informed also that every violation of chastity, outside of marriage, would be a sin at the same time against the vow of chastity.

As special penance the Bishop was to impose upon him for life (1) to say the rosary of five decades at least once a week; (2) to approach the sacraments at least five times a year, at Christmas, Easter, Pentecost, the Assumption B. V. M., and All Saints; (3) to fast strictly on two days of his own selection, once in honor of the Immaculate Conception, and once in honor of St. Joseph.


Case XXXVII: The Form of Baptism

p. 100Case.—Father Marcellus is perplexed about the validity of a Baptism he administered. Owing to the endings of the different names of the child, each of which ended in a, Marcellus thinks he said: “Baptize”’ instead of Baptizo.

Question.—Must the Baptism be repeated?

Solution.—We note that Marcellus thinks he changed the form of Baptism. That surely does not invalidate the Baptism. Before there can be any question involving a repetition of this necessary Sacrament there must be a more reasonable foundation for the doubt than a mere think so. Theologians are agreed that a mere negative doubt is not sufficient to warrant an iteration of a Sacrament. It is not lawful to repeat a Sacrament even conditionally under the circumstances, for such a doubt is held to be omnino imprudens atque inane and hence the reconference of a Sacrament would make the minister guilty of a mortal sin. But suppose that de facto Marcellus did use the form quoted above, would that invalidate the Baptism? Here again we must answer in the negative. For a form is invalid only when there is a substantial change affecting it. Now a substantial change is had when the words have a sense different from that intended by Christ (cf. Noldin, vol. iii, par. 15), nor is it necessary that they should have ex se the signification intended by Christ, but it suffices that from the manner in which they are uttered hic et nunc they impress that sense on those who hear them (Noldin, ibid.).

As to the form used above it is evident that the supposed modification would not affect it substantially. It is quite clear, too, that the sense of the word as impressed upon those assisting at the Baptism, was no other than the sense which Christ wished to be conveyed by the use of the Baptismal formula. It must be said, then that the Sacrament conferred as indicated by “Marcellus” was validly administered and cannot even conditionally be reiterated. Moreover, we have a decision from Rome declaring the validity of a Baptism given with the form: “Baptizo te in nomine Patria, et Filia, et Spiritu Sancta.” Our only advice, then, would be to exercise greater care in future.


Case XXXVIII: What to Do If a Non-Catholic Sponsorship Seems Unavoidable

p. 102Case.—The Protestant Titus, whose wife is Catholic, comes to the Catholic priest to ask if he will baptize his first-born; remarking, by the way, that the godfather will be a Protestant friend. Upon being told by the priest that the Catholic Church does not permit non-Catholic sponsors, Titus replies that unfortunately it cannot be helped in this case. The promise has already been given and he could not afford to offend the sponsor as the latter was fairly well to do, and could later on be of substantial assistance to his child. The priest knows well that if he insists on refusing the Protestant sponsor, the Protestant father will have the child baptized by his minister, and therefore he performs the Baptism with the non-Catholic sponsor in order to make sure of the child’s Catholic baptism, and, no doubt, he acts correctly on his part.

Question.—What may the priest do, so that, despite this irregular sponsorship, he may not break the canonical rules?

Solution.—The way out of this difficulty is to let the Protestant sponsor act merely as a witness to the Baptism, as honorary sponsor, but not as real sponsor. In our case this is no doubt allowable, and is not in opposition to the decree of the Holy Office, of May 3rd, 1893, which decrees that Baptism should rather be administered without any sponsors if otherwise a non-Catholic godfather is unavoidable, meaning a sponsorship in the Catholic sense. Since, now, a merely honorary sponsorship is a purely external thing, without any of the obligations towards the child, it is certainly allowed, even if the person is non-Catholic, in a case of necessity. Of course the Protestant sponsor, be it distinctly understood, must not perform any of the functions of a Catholic sponsor, such as making the act of faith or holding the infant during the ceremony; this should be done by some one else present, the nurse for instance, or the sexton. The Protestant may be told that as a Protestant he will not be expected to affirm the Catholic creed. The non-Catholic honorary sponsor is to be entered upon the books merely as witness, not as sponsor.


Case XXXIX: The Intention Required in Adults for the Reception of Baptism

p. 104Case.—To the pastor of a city parish there came a young Jewess who asked for Baptism and admission to the Catholic Church. The young woman was known to the pastor as a teacher in a public school, and he was aware that she enjoyed an excellent reputation. The young woman said frankly that the chief reason for her step was the antagonism she met with on account of her being a Jewess, and by becoming a Christian she expected to be advanced more rapidly in position. The pastor was much displeased at learning of her worldly motive for desiring the Sacrament of Baptism. He did not hesitate to express his opinion, adding that he did not consider himself justified to admit her to the Catholic Church unless she came with a purer intention. As a result of the conversation the young woman was not baptized and remained a Jewess.

Question.—It is asked now, was the pastor correct in his action? Interest is added to the case by the fact that other worldly motives, such as marriage, enter sometimes into conversions.

Solution.—Our case is one of Baptism of an adult. Adults can be admitted to Baptism only if they apply properly prepared, induced by proper motives, and of their own free will. Hence the Rituale Romanum prescribes “If an adult is to be baptized, he must first, according to the apostolic rule, be diligently instructed in the Christian faith and holy morals, be exercised for several days in works of piety, and have his will and purpose examined repeatedly; and he is to be baptized only when knowing, willing, and properly instructed.” The most important condition for the validity of Baptism is, therefore, on the part of the adult candidate, the intention to receive the Sacrament. The purity of the intention, however, is not included in the condition, therefore if some one is moved for the reception of Baptism also by secondary, worldly purposes, the Baptism is on that account not invalid. Regarding the licitness, however, it is to be observed that St. Augustine in his book De Fide et Operibus (c. 6) writes: “People are not to be admitted to receive Baptism in such a way that no diligence is exercised there to prevent what is holy from being given to dogs.” Hence Benedict XIV., in his Constitutio Postremo mense (a. 1747. n. 41) cautions: “But great diligence is needed here, experience teaching that Jewish women or girls seek this for the sake of marriage, namely because they are in love with some Christian; while men affect a desire for the Christian faith because they wish to escape the bonds of a marriage already contracted and to leave a Jewish wife.” In such cases, and whenever the reception of Baptism is plainly regarded as a business matter, the application would have to be denied. If, however, a Jew has the honest intention to be baptized, though as a secondary motive he sees in it a worldly advantage, such a one should without any difficulty be admitted to Baptism, because a great spiritual benefit is thus bestowed upon him as also on his posterity. The benefit to himself results from the fact that he receives the one Sacrament without which no man can be saved; he is admitted to the Church out of which there is no salvation; and in his last hours he will receive the Sacraments and thus be saved, whereas in the Jewish religion he would die in his sins, without the Sacraments. The benefit to his posterity is obviously the fact that his children will be raised in the true religion, whereas otherwise they would be raised as Jews. This is exactly the reason why even Pope Gregory the Great did not hesitate to make the Jews more willing for conversion by holding in view worldly benefits, because even if these Jews did not become Catholics with an entirely pure intention, it was to be remembered that their descendants, raised in the Christian faith, might be an honor to the Church: “We gain either them themselves or their children,” the great Pope writes in his letter, ad Cyprianum Diaconum (Gregor. M. epist. v. 8). ‘“It has come to my attention that there are Jews on our estates who are entirely unwilling to be converted to God. But it seems to me that you ought to send letters throughout all the estates on which those Jews are known to be, especially promising them on my behalf that whoever among them is converted to our true Lord and God Jesus Christ will have the burden of his tenancy reduced in some measure. I wish this also to be done in such a way that, if anyone among them is converted, then if he has a rent of one solidus, a tremissis should be remitted to him; if three or four, one solidus should be remitted. If it is more, the remission ought now to be made according to the same proportion, or certainly according to what Your Charity foresees: so that the burden of the one who is converted may be lightened and the Church’s interest may not be oppressed by a grave loss. Nor do we do this without profit if, by lightening the burdens of their rents, we lead them to the grace of Christ; because even if they themselves come with less faithfulness, nevertheless those who are born of them will already be baptized with greater faithfulness. Therefore we gain either them themselves or their children. And so whatever we remit from the rent for Christ is not burdensome...” If it is allowed, therefore, according to Pope Gregory, to induce some one through the prospect of worldly benefits to accept the Christian faith, it is even more permissible to baptize an adult who of her own free will demands Baptism, even though she has the expectation to be advanced in her worldly position. It would be unwise to refuse Baptism to one who comes with an intention not entirely pure, because even if this convert may not become a zealous Catholic, at least all his descendants will be won for the Church. The answer to the question asked follows from these considerations.


Case XL: Reiteration of Baptism

p. 107Case.—Sylvia, an infant who appeared to be at the point of death, was baptized hurriedly by her mother, Camilla. In after-years mother and daughter often spoke together about this Baptism and gradually they became convinced that it had not been administered validly. They mentioned the matter to Sergius, their pastor, and were by him admonished to put the matter from their thoughts, as he felt satisfied that the Baptism was valid. But they continued to importune him to repeat the Baptism, and as he saw the matter was preying seriously on their minds, he finally consented to baptize Sylvia sub conditione.

Question.—1. Can the sacrament of Baptism be repeated without sacrilege?




	Are there any penalties decreed against Rebaptizers?






	Did Sergius act rightly in yielding to the request of Sylvia and Camilla?



Solution.—1. In the Tridentine Profession of faith it is stated that Baptism, Confirmation and Orders cannot be reiterated without sacrilege. These sacraments imprint an indelible character on the soul, and consequently when they have been once rightly administered, their further valid reception becomes impossible. The attempt to confer or to partake of them anew would be nothing but a hollow mockery on the part of minister and recipient. The case is different when one of these sacraments has been administered invalidly; for when a sacrament has not been really received, there can be no question of reiteration. Indeed, since Baptism is necessary for salvation, it not only may, but must be, repeated whenever a previous Baptism was either certainly or probably invalid. In the former case the Baptism should be reconferred absolutely, in the latter case, conditionally (S. C. P. F., 17 Apr., 1777).

p. 108A Baptism is to be considered as probably invalid when there is real reason for doubting whether some essential requisite of the sacrament was wanting, eg., when doubtful ‘matter or form has been used. If anxiety arises that is not supported by any good reason, as happens with scrupulous persons whose vain fears make them uncertain about their actions and intentions, it should be dismissed from the mind as unworthy of attention. Only doubts that are objective and well founded ought to be considered. To repeat Baptism, Confirmation or Holy Orders, even conditionally, because of doubts that are plainly insufficient, would be a sacrilege for the same reason that an absolute iteration is a profanation of sacred things.

It may happen, though, that a ratio dubitandi, while real, is yet very slight. Such a doubt does not impose itself on the judgment of a prudent man, yet is he not obliged to reject it, especially in a matter of such vital import as the validity of Baptism. Hence some grave authorities hold that a troublesome scruple of which the conscience cannot rid itself, provided it be not altogether unreasonable, is a sufficient reason for repeating sub conditione a necessary sacrament such as Baptism.




	Formerly one who solemnly and publicly rebaptized, and also the person who knowingly submitted to rebaptism, incurred irregularity, which prevented the reception of higher orders. But this irregularity has been abolished. In the list of irregularities given in the new Codex this one does not appear, and hence according to the general principles of the Codex it must be considered as abolished.






	Sergius was not justified in baptizing Sylvia, if he did so merely to gratify a whim indulged by her and her mother. If he felt no doubt about the first Baptism, his duty was plain. The desire to please or even to relieve distress would not justify him in carrying out a farcical simulation of the sacrament or in attempting to baptize one who to his knowledge was already baptized.



p. 109However, the persistent fears of Camilla and Sylvia about a Baptism administered hurriedly and under circumstances that might easily lead to error leave some room for. doubt. If Sergius, on second thought, decided that their reasons, although slight, were not clearly absurd, he could, with a clear conscience, repeat the Baptism, although, of course, he was not obliged to do so. Whether he was guilty of sacrilege, then, will depend on whether he acted in bona fide or in mala fide.


Case XLI: Necessity of Confirmation

p. 110Case.—Sabinus, a middle-aged man, has never been confirmed. He neglected this in his younger days, and now, although Augustus, his pastor, has several times invited him to receive the sacrament, he has always absented himself on the day when Confirmation was administered. He feels that to receive Confirmation at his age will be regarded as a sign of inferiority and will expose him to ridicule. Finally in confession he is told by Augustus that these dispositions amount to contempt of the sacrament, and he is dismissed without absolution.

Question.—1. Is there an obligation of receiving Confirmation?




	Did Augustus act rightly?



Solution.—1. We must distinguish between an obligation per se and an obligation per accidens. The former exists when a certain thing is obligatory because it is an indispensable means of salvation (necessitas medii), e.g., Baptism; or because it has been commanded (necessitas praecepti), e.g., assistance at Mass on Sundays. An obligation exists per accidens when duty arises not from any such intrinsic reasons as the foregoing but from reasons that are extrinsic, e.g., when the neglect of some means, which in itself is conducive but not necessary to salvation, would cause spiritual injury to one’s self or others.

It is certain that per accidens a person may be held, and even gravely, to the reception of Confirmation. Thus one who felt an especial need of the graces of this sacrament on account of his own weakness or the perilous times in which he lived could not be excused from sin if he wilfully neglected the opportunity to receive it.

p. 111He would be wanting in the duty of charity to self which requires that we do not endanger our own salvation. Of course, if such a one had recourse to prayer or other means of guarding against his spiritual dangers, his presumption would be less and the neglect of Confirmation would probably not exceed a venial sin. Another instance in which Confirmation would be obligatory per accidens arises when the refusal to be confirmed causes great scandal or savors of contempt of sacred things.

All theologians agree that apart from these cases of accidental obligation there does exist some obligation per se to receive Confirmation. They are very much divided, however, as to the manner in which the obligation binds, whether gravely, or lightly. Certainly Christ did not make Confirmation an indispensable requisite for salvation (necessarium necessitate medii), but from the very fact that He instituted it as a sacrament, He also willed that it should be received.

The fact of its institution as a sacrament does not prove, however, that Christ commanded the reception of Confirmation as a grave obligation. For though all the sacraments are necessary, not all are necessary in the same degree. Some are so necessary that without them salvation is impossible (necessaria ad esse), others are so necessary that without them salvation is less easily attained (necessaria ad melius esse). Further it is not certain that the positive law makes the reception of Confirmation a grave duty. It is true that Pope Benedict XIV. says in the Bull Etsi Pastoralis: “Those who have not been confirmed are to be admonished by the Ordinaries of the places that they are held guilty of grave sin if, when they can approach Confirmation, they refuse and neglect it.” But this Bull dealt with the case of certain Greeks who would not receive Confirmation because they obstinately refused to acknowledge as invalid the Confirmation they had received from their priests. For them the reception of Confirmation was a grave duty per accidens, in order that they might retract their errors and repair the scandal they had given. It does not follow, then, from the above words that the faithful are obliged per se and sub gravi to receive Confirmation.

p. 112


	Augustus acted rightly when he earnestly endeavored to persuade Sabinus to approach Confirmation, for it is the desire of the Church that all her children be brought to the spiritual maturity this sacrament confers. But his later action in refusing absolution was imprudent, if not unjust. For although the reasons that Sabinus gave for his neglect of the sacrament were foolish, they did not show that he was acting from contempt. Augustus should have considered that the view that Confirmation is virtually contemned when a favorable occasion to receive it is neglected, is far less probable than the opposite opinion, which holds that neglect of Confirmation is to be considered as contempt only when it is intended as a mark of disregard and disrespect. In any case it would have been the part of prudence to leave Sabinus in bona fide so long a no good result could have been foreseen from admonishing him about his duty.




Case XLII: Sponsors of Children Receiving Confirmation

p. 113Case.—Father Gilbert, at a Confirmation in his parish, acted as one of the sponsors for the boys, while a sister of the parish school exercised the same office for the girls. On another occasion he asked parents to stand as sponsors for their own children.

Questions:




	Does the Church allow nuns to be sponsors for children in their reception of Confirmation?






	Are parents allowed to be sponsors for this Sacrament?






	Are priests permitted to act in this capacity?



Solution.—1. The Church has enacted a law whereby Religious (stricte dicti) are forbidden to act as sponsors either for the Sacrament of Baptism or of Confirmation. The reason for this is clear. The Church has always looked upon the obligation of a sponsor as a real and a sacred one. She commands under pain of sin that sponsors be had for both these Sacraments and she desires that the faithful be instructed as to the meaning and duties of this position. Moreover, she wishes them to realize that sponsorship is no mere matter of form. Hence she seeks to admit only those who can properly and conscientiously fulfill the duties of this relationship. Now Religious, at least those who have taken solemn vows, cannot live up to the obligations demanded of sponsors. They are no longer masters of their own time or will and the duties of community life absolutely interfere with the fulfillment of the duties of sponsors. Hence the Church wisely declares that she will not accept such Religious as god-parents, even for Confirmation. Members of religious Orders who are not bound by solemn vows are not affected by the letter of this law; they are, however, by its spirit; for the selfsame reason operates in their case, as in the case of the religious of the solemn vow. While this view would hold true as a general rule, yet circumstances might arise which would make an exception advisable or even necessary. Where no other sponsors could be had then Nuns of the simple vow, as, for instance, Sisters of Charity, or Dominican or Franciscan Sisters, could legitimately be used as god-parents. Such was the tenor of the decision of the Sacred Congregation of Rites, February 15, 1887.

p. 114Again, if a religious is to be confirmed, then, indeed, a fellow religious may and should be selected as a sponsor, for in this case the purpose of the Church in requiring sponsors can be better realized by a religious than by one who is not. So that, absolutely speaking, when necessity requires it, a Nun (positis ponendis) may act as a god-parent.




	Parents may act as god-parents for their own children when there is no one else to assume this role. However they are not sponsors in the legal sense of the term, but only act the part materialiter, by assisting the priest to carry out the ceremonies. Hence the Holy Office decided (Sept. 15, 1869), that spiritual relationship was not produced by such sponsorship.






	Priests are permitted to become sponsors except when they administer the Sacrament. In this latter case they are strictly forbidden to assume the rôle of sponsor. This was manifested by the decree of the Congregation of the Propaganda, September 21, 1843.




Case XLIII: Non-Alcoholic Wine—Valid Matter?

p. 115Case.—The priest Titus is opposed to alcoholic beverages, and for this reason strives to take as little wine as possible in the celebration of Holy Mass. At the offertory he uses so little that the prescribed proportion of wine and water is barely preserved; then he takes only a few drops for the purificatio calicis and the ablutio digitorum. One day he comes upon an advertisement offering a non-alcoholic wine. The genuineness of the wine and the absolute absence of alcohol are guaranteed by the advertiser. Titus now rejoices that he has found the right thing, and in future he is going to celebrate only with non-alcoholic wine.

Question.—Is this permissible?

Solution.—Before replying to this question we should first of all subject the past practice of this priest to objective criticism. The rubrics of the Missal (VII. 4) say plainly... “he places wine in the chalice. Then... pouring a little water into the chalice.” With these words a certain proportion of wine and water is indicated, of water there must be less than of wine. “If so much water is mixed with it—that is, with the wine—that the wine is corrupted, the Sacrament is not confected” (de defectibus IV, I). The authors endeavor to determine absolutely the quantity of water and wine, thus to give a more definite expression to the prescribed proportion. St. Alphonsus says, in his book on the ceremonies of Holy Mass: “Then, holding the chalice slightly tilted, he pours into the chalice from the inclined side wine in a suitable quantity, that is, as much as can be consumed in one draught.” Similarly writes De Herdt (S. L. Praxis I. n. 226), and others. Thus it is established that not a great quantity of wine is requisite for celebration. To the wine then must be added a very small quantity of water. “The Sacrament of the Eucharist, whose matter is wheaten bread and wine from the vine, with which a very small quantity of water must be mixed before consecration,” it is stated in the Decretum pro Armenis of the Council of Florence (Denzinger, Enchiridion, n. 593). Similarly the Provincial Council of Vienna prescribed: “In mixing the water, careful provision is to be made that it be very small in quantity and wholly incapable of changing the nature of the wine” (tit. III.c. V.). Lehmkuhl (Theol. Mor. II. n. 121) describes this small quantity with the words: “una alterave gutta.” C. Marc (Instit. Mor. n. 1524) holds that one drop suffices, “modo sit sensibilis.” In support of this opinion there is quoted a passage of St. Thomas, in his Summa Theol. (3 qu. 74. a.8): “It suffices for the signification of this Sacrament that the water be perceptible when it is added to the wine; it is not necessary, however, that it be perceptible after the mixing.” Since according to the authorities (cf. S. Alphonsus, Theol. Mor. L. VI to. 3, n. 210) one eighth, and if the wine is strong even one fifth, may be water, it is plain that if but little water is taken, a very small measure of wine is required for the consecration. Hence it is simple to carry out that which the authors indicate with the words: “Quantum uno haustu sumi potest.”

Regarding the amount of wine to be used at the purificatio calicis, St. Alphonsus says (l. c., p. 114): “He should cause as much wine to be poured in as was consecrated.” De Herdt is again in perfect accord with this. At the ablutio digitorum one takes usually the same amount of liquid; since here more water than wine must be taken (“but a greater quantity of water than of wine is always to be taken” de Herdt, I. n. 270), a small quantity of wine, a few drops, will suffice.

If all this is observed, then the entire quantity of wine used at a Holy Mass is so small that an injurious influence upon the health is under normal conditions certainly not to be thought of. Regarding the validity of the Masses hitherto said by the priest Titus, only an actual investigation of the materia vini used can give us information. He surely has not used for celebrating Mass an aged and strong vintage. If the wine be weak, then, according to the authorities (Lehmkuhl, l. c.), “Care must be taken that too great a quantity of water is not poured in, especially if the wine is weak; for mixing water up to a third part can render the matter of consecration doubtful.” The admixture of a third part water to the wine makes it a materia dubia, indeed, in the opinion of many persons (“secundum humanam aestimationem et usum”) this would no longer be considered wine. Though we may, nevertheless, accept this materia as valida, and thus presume the validity of the Masses said, there can be no question that this materia dubia is illicita, because, as every book on moral theology teaches, when it is a question of the validity of a sacrament, one may not without compelling cause, such as extreme need, ever make use of a materia dubia. Tutius eligendum est. Considered objectively, therefore, the practice of Titus has been wrong and sinful.

p. 117Will the modern invention of non-alcoholic wines now help him to escape his difficulty? According to Haine Theol. Mor. Elem. III. p. 26) the sacrificial wine must have the following qualities: (a) by necessity of the Sacrament it must be: 1. wine from the vine; 2. ordinary, that is, drinkable; 3. uncorrupted in its kind; (b) by necessity of precept it must be: 1. pure; 2. clean; 3. not frozen; 4. not something that has begun to sour or become corrupt or has become somewhat sharp; 5. mixed with a small quantity of water. That the wine must be good is expressly directed by the Provincial Council of Vienna, which says: “It would be intolerable if wine were employed for so great a mystery which the rector of the church would be ashamed to serve to guests.” Hence a good wine must be employed in offering up the Holy Mass, and, furthermore, it must be genuine. “As long as, according to human estimation and usage, the bread and wine are substantially uncorrupted, they remain valid matter; if they are certainly corrupted, they become invalid; if doubtfully so, the matter will be doubtful” (Lehmkuhl Theol. Mor. II. n. 118). Now is a non-alcoholic wine secundum humanam aestimationem et usum a genuine wine, a materia incorrupta?

p. 118Non-alcoholic wine is the product of an artificial procedure, not the product of natural fermentation. The fresh grape juice is brought to a high temperature, so that the albuminous matter is expelled, this clarifies the juice and it is made to keep in good condition by subsequent sterilization. This sterilized juice is then poured into sterilized bottles, and is then known in commerce as non-alcoholic wine. It keeps well as long as the bottles remain unopened, and it actually contains not a trace of alcohol, all fermentation having been prevented. This wine, therefore, is not produced by natural fermentation, but made artificially, and it is not the natural product called “wine” but an artificial wine. For the natural wine there is required, on the one hand, the ripe, unadulterated grape juice, secured from grapes in the ordinary way (vinum de vite modo consueto extractum), on the other hand, the natural, alcoholic fermentation. If through the addition of water and sugar the original quantity of wine is increased threefold, or even fivefold (as is done in some methods of making grape juice) this is a notabilis mutatio et permixtio alienae materiae (Lehmkuhl T. M. II. 119) and the wine obtained in such fashion is not materia valida. Nor can we consider as materia valida a wine that is not produced by natural fermentation, and that is utterly lacking alcohol. All genuine wine contains alcohol, usually 9 to 12 per cent., although certain heavy wines, such as Port, contain as much as 23 per cent.

p. 119Every wine, therefore, contains a quantity of alcohol, and if its original percentage of alcohol is very low then the natural wine will not keep, and more alcohol must be added. If this takes place while the wine is in the making, and is done by adding spirits of wine (dummodo spiritus extractus fuerit ex genimine vitis) and increased at most to 12 per cent., then this manipulation is expressly permitted for altar wines (C. S. O., July 31, 1890), because there is not added any foreign matter to the wine.

Alcohol belongs to the nature of wine, it is an essential constituent thereof. Take away this constituent, and the liquid may still appear to many as wine, yet secundum humanam aestimationem it is wine no longer, “non ex colore, odore et gustu dignoscitur esse verum vinum,” it is a materia certo corrupta, and hence invalida. The Sacred Congregation of the Holy Office replying to the question: “Whether it is lawful, for confecting the sacrifice of Holy Mass, to use wine obtained from must which was condensed by evaporation through heat before vinous fermentation?” decreed Aug. 5, 1896: “It is lawful, provided that a decoction of this kind does not exclude alcoholic fermentation, and that the fermentation itself can be obtained naturally and is in fact obtained.” Non-alcoholic wine is, therefore, unfit to be used in saying Mass, and Titus must not make use of it. Neither is it necessary to do so. If he is sick, and his stomach will not take pure wine, then he should omit the celebration until his condition improves. Otherwise he should use a light wine, one of the many wines of small alcoholic percentage. At the offertory he should take very little water, so that he will need but such a small amount of wine that the alcohol taken is hardly worth mentioning. He need, then, not fear any harm to his health.


Case XLIV: Receiving Holy Communion Several Times on the Same Day

p. 120Case.—Regina, a pious woman, is so fond of frequent Communion that at times she receives twice, even three times, on the same day, always at different churches of the town. Some people brought this to the attention of Father Evodius, pastor at the church where Regina usually receives Holy Communion first. The priest sends for Regina, warns her that this is not allowed, and threatens to withdraw from her for a certain period the right to receive, unless she discontinues her unlawful action. Regina in reply points out that priests sometimes celebrate Holy Mass more than once, as for instance on Christmas, and that they communicate each time. Evodius then says that the repeated celebration of Holy Mass on one and the same day is under certain circumstances permitted by the Church, and is strictly regulated, but that otherwise a repeated Communion on one and the same day is forbidden by the Church.

Question.—What is to be said about this case?

Solution.—1. In the hard times of persecution the early Christians had a very special need of the “Bread of Angels,” hence they carried it home in order to fortify themselves for the possible martyr’s death; this custom was not discontinued until the fifth century. It may thus have happened that they received in the early morning, during Mass, and again later in the day if threatened with death. Frequent, even daily, Communion was zealously practised in those times, as also daily celebration of Holy Mass. When, however, the Christian religion came under State protection conditions and customs changed.

p. 121


	The Holy Eucharist was confided by Christ to His Church, to be administered most reverentially as the sacrifice of the New Law and as the Communion of the faithful. That to this, her supreme Holy of Holies, should be shown due reverence and that it should be administered in a dignified manner is the task of Holy Church, and for this task she makes suitable laws and ordinances. The priests carry out the dignified administration of the Eucharist by conscientiously following the precepts of the Church, and a fruitful reception on the part of the faithful is to be expected if they obediently submit to the guidance of the Church. Any improper conditions must, of course, be rectified by the priest.






	May Holy Communion be received lawfully more than once on one day? We omit here all reference to the repeated celebration of Holy Mass. Is there an ordinance, a positive law, which prohibits or allows the frequent reception of the Eucharist in Communion on the same day?



Suarez (Disput. 69, sect. 4) writes: The day is to be reckoned from midnight to midnight, as in the case of the ecclesiasticum jejunium naturale. He then proceeds to say: By divine law it is not forbidden to receive Communion more than once on the same day; if one stands upon divine law alone, there is no such prohibition, because it is neither written nor handed down nor can it be proved by reason alone. A proportionate argument can be taken from the same laws, because to offer sacrifice more than once on the same day is not forbidden by divine law; therefore neither is receiving Communion. Hence, just as the Pope sometimes dispenses so that someone may offer sacrifice more than once on the same day, so he could dispense for repeated Communion apart from the sacrifice; therefore it is not forbidden by divine law.

Now Suarez considers the objection: You will say: neither would receiving Communion every hour, or even more frequently in the same hour, be forbidden, and answers: I answer that this is true: concerning this whole matter nothing has been declared by positive divine law but it is left to the prudence which the natural law itself dictates, and which dictates that those things are to be avoided which can occasion contempt or mockery of the Sacrament, concluding: therefore ecclesiastical providence has applied measure and order in these matters.

p. 122Suarez had already before this stated: this prohibition to receive frequently on the same day follows from human law, chiefly on account of reverence for so great a Sacrament, lest it should become cheapened through excessive frequency.




	What law of the Church is there decreeing that Communion is allowed only once on the same day? St. Thomas speaks only of a Consuetudo Ecclesiae (III, qu. 80, art. 10) and in the fourth objection he says: “There would be greater frequency if a person received this Sacrament several times in a day. Therefore it would be praiseworthy for a person to receive Communion several times in a day, which nevertheless the custom of the Church does not have.” Therefore, he does not adduce a precept of the Church further than the custom, practice and usage of the Church; a positive commandment, a lex ecclesiastica expressa, was not known to him. And in solving this objection St. Thomas produces only a mystica congruentia saying: “To the fourth it must be said that, because the Lord says in Luke 11, “Give us this day our daily bread,” Communion is not to be received several times in a day, so that at least by this—that someone receives Communion once in a day—the unity of Christ’s Passion may be represented.”



Let us hear another authority. Claud. Lacroix (I. 6, 673) asks and answers the question: Is it lawful to receive Communion more than once in one day? I answer: Ordinarily it is not lawful, as is gathered from chapter Sufficit 53, De consecratione, distinction 1. The practice of the Church and the usage of the faithful prove this very thing.




	The authorities appeal as we see to Ecclesiae consuetudo, praxis, usus.



What is a legitima consuetudo?

p. 123Gratian undoubtedly gives the proper definition (c. 5, d. 1): Custom is a certain law established by usages, which is accepted in place of law when law is lacking.

The legitima consuetudo is likely to become the law, as not everything in the Church must be regulated by written law. The universal custom prevailing throughout the centuries in the Church, and the interpretation and usage of the Christian people, often have the authority of a written law in the Church. And where there is felt no need, the Church does not usually make special laws and ordinances.




	What about permission or obligation in the case of a Christian who has received Holy Communion, and upon the same day is brought by sickness or accident so near death that the Viaticum should be administered to him? This has been a mooted question on which learned theologians took opposite sides. Some held that it was not permissible to receive the Viaticum if one had already communicated that same day, as the law of the Church forbids one to receive Communion oftener than once a day. But this reason can no longer be maintained, as the Code (canon 864) declares: “Even if they have been refreshed by Holy Communion on the same day, nevertheless it is strongly to be urged that, when brought into danger of death, they receive Communion again.”






	While a pastor or confessor has not the right to impose a Church censure of excommunication, or authoritatively to declare that anyone has incurred such, he has at his disposal a temporary prohibitio for preventing and discouraging an improper treatment of the Blessed Sacrament; to exercise this is not only his right, it is also his bounden duty. Between saying Holy Mass and receiving Holy Communion there is an essential difference. The celebration of Mass is a liturgical action executed by the priest as Christ’s representative, in the name of the Church, and the Church can, for important reasons, sanction the repetition of the sacrifice; moreover, the Mass has an objective value and is a special operation of grace for all mankind, in a degree according to the intention and application of the celebrant. Holy Communion, however, bestows a subjective gift of grace upon the worthy recipient, though he may also obtain graces for others.




Case XLV: What Are the Conditions Under Which the Sick May Receive Holy Communion Though Not Fasting?

p. 125Leaving out of consideration the dangerously sick, whose condition calls for the last sacraments, we may consider of the other sick three classes, who can remain fasting until holy Communion can be given them either not at all, or only with great hardship. We do not include in this classification religious houses that have their own priest; for there the priest can give Communion soon after midnight, so that fasting would cause no inconvenience. We refer to the conditions in every-day life in which the sick must wait until some time in the morning to receive.

The first class embraces patients who have received the last sacraments and whose condition has not appreciably bettered. Moralists teach unanimously that such persons may receive without fasting. But they disagree as to how often. St. Alphonsus accepts the communior sententia that such sick persons may receive once a week (even daily if they have been used to receive daily), and as Benedict XIV. (De Syn. Dioec. lib. 7, c. 12) bids the bishops to require pastors to give Communion to such sick persons iterum et tertio, and since the bishops are empowered to punish pastors who are insubordinate on this point, we may without danger of appearing lax say that such sick may receive on as many days as they wish, even without fasting. We go still further and say the confessor should, unless the patients’ spiritual condition makes this inadvisable, urge them to receive frequently, not anxiously counting how many days have gone since their last Communion. Scruples of the patients about fasting he may remove by informing them that they may take whatever drugs or food are ordered for them. No need of asking anxiously how often they used to receive before their illness—in sickness persons have even more need than in health for Holy Communion as their spiritual food, nor need inquiry be made until what hour in the morning they are able to refrain from food or medicine. Moralists in general, and St. Alphonsus and Benedict XIV. in particular, speak simply of non jejuni without examining at what hour of the morning the priest should take the sacraments to the sick in order to let them remain fasting. All this applies to those who have received the last sacraments, and who are still in about the same condition.

p. 126The second class embraces those who, on account of stomach or nerve trouble, or kindred ailments, are not able to remain fasting until the morning, although they are not grievously or dangerously ill. Not infrequently such persons can go about and do much work of mind or body, but they cannot fast without bad results. For such there is only one thing to do. They must make application to the S. R. et Universalis Inquisitio, the supreme tribunal for matters of faith and morals. If they present a testification utriusque medici, physician and confessor, preferably through the bishop, they will without difficulty receive permission to partake before Communion of something per modum potus (more about this further on), and according to circumstances this permission is granted for receiving more or less frequently. Without this permission they are, of course, not allowed to partake of anything before Communion.

To the third class belong those who have been bed-ridden for a considerable time, but are not so ill as to call for the last sacraments, yet on the other hand can not strictly observe the command to fast before receiving, and about whom no certain hope exists that they may soon recover. For such sick persons Pope Pius X. has provided, in a very generous manner, by a decree of the Congregation of the Council, December 7, 1916. In a previous decree (December 20, 1905) the Pope exhorted the faithful to more frequent and even daily Communion, and required as the condition for this frequent reception of the sacraments only the state of sanctifying grace and the right intention, thus rejecting the rigor of Moralists and ascetics who often demand most minute precautionary measures and conditions. Referring to this decree an eminent ecclesiastic of Belgium suggested to the Congregation that if the wish of the Holy Father for more frequent and even daily Communion were to be carried out in the widest circles of the Church, then these sick, who often long for Holy Communion, should be given the same opportunity. On September 15 this matter was laid before the Congregation and it was decided to recommend to the Holy Father that the law of the Church for such sick persons should be amended, so that Holy Communion might be given to them oftener. It was proposed that the bishops should be empowered to give these sick persons the privilege to receive, on the great feasts for instance, even after partaking of some food. The Holy Father went even beyond this, and thereby manifested again his desire to promote the frequent reception of Holy Communion.

p. 127The two passages from the decree of the Congregation of December 7th, 1916, which are of importance here, read: it was asked whether some provision could perhaps be made for the sick who labor under a long illness and desire to be strengthened more than once by the Eucharistic Bread, but who are unable to preserve the natural fast in its integrity;... the Pontiff graciously granted that sick persons who had already been bedridden for a month without certain hope that they would soon recover, upon the advice of their confessor, may receive the Most Holy Eucharist once or twice a week if the sick persons reside in pious houses where the Most Holy Sacrament is reserved, or if they enjoy the privilege of the celebration of Mass in a domestic oratory; but once or twice a month for the others, even if they have previously taken something by way of drink. There is question here of sick persons who, for at least a calendar month, have been bedridden, and whose early recovery can not be expected with certainty; not of such, therefore, who suffer of a slight illness, but of persons seriously ill, yet not on this account in danger of death. It is further said absque certa spe. ut cito convalescant; so long, therefore, as there is no moral certainty (such as the opinion of the attending physician would give) that the patient will soon, perhaps in a week, recover his strength sufficiently to get out of bed, the patient has a right to the benefit of the decree, and may receive Communion even after having partaken of food or drink. The word decumberent does not imply that the patient must steadily keep to his bed. There are diseases that make patients feel more comfortable if they use an armchair. The decree concerns the sick who cannot remain fasting (until morning, as explained under 1 and 2). Those sick who can remain fasting without any particular detriment must not partake of anything before receiving, and they are strictly bound by the ecclesiastical law. The sick considered under 2 do not belong here, for while of them it may be said that a speedy recovery cannot be looked for, yet it cannot be said that they are decumbentes. They must therefore make their appeal to the Inquisition at Rome. The decree distinguishes two classes of such sick persons; first of all those who sojourn in piis domibus; by these are meant the inmates of convents, of schools kept by Religious, hospitals, seminaries, etc., having their own chapel, where the Blessed Sacramentis kept, or where Mass is said. Then the decree goes on to speak of patients not inmates of such houses. The former may twice a week partake of food, per modum potus, before receiving, the latter twice a month.* For both classes, however, the decree provides confessarii consilio. The reason for this is obvious. The Church has given the decision about receiving Holy Communion into the confessor’s hands. He alone decides whether the penitent is worthy to receive; he alone may judge as to how often. We may translate the words de confessarii consilio: “with the confessor’s permission.”

* Canon 858 of the new Code extends this privilege to once or twice a week. Thus after Pentecost of 1918 invalids, whether or not they reside in a dwelling where the Blessed Sacrament is kept, may, de prudenti confessarii consilio, receive Holy Communion even after having taken medicine or liquid refreshment.

p. 128It is quite clear that the confessor of penitents, who according to the decree of December 20th, 1905, may receive twice a week, or twice a month, cannot prohibit them from previously taking food, all the more as the permission of the confessor is directly concerned only with the frequency of receiving holy Communion, and only indirectly with the partaking of food. The permission to receive presupposes the other permission. The Pope allows the previous use of food, or drink, as often as the confessor allows such patients to receive, to the limit of twice per week, or month. What must we understand by per modum potus? The holy Inquisition explained this under September 7th, 1897, and this explanation was ratified by the Pope on September 10th, 1897: “quando si dice per modum potus, s’intende bensì che si possa prendere brodo, caffè od altro cibo liquido, in cui sia mescolata qualche sostanza, come p. e. semolino, pangrattato ecc., purchè l’insieme non venga a perdere la natura di cibo liquido.” One may therefore take broth, coffee, or other liquids, such as milk, tea, chocolate, and of course water, and with these may be mixed solid food, as, for instance, cereal or bread crumbs; the whole, being boiled perhaps, provided it does not lose its character of liquid food, may be partaken of before Communion. In other words any liquid nourishment may be taken; this would seem to exclude alcohol.

p. 130Finally we ask what is meant by aliquid? It means that hunger should not be fully satisfied but that the patient should be aided in his bodily condition to receive the Holy Eucharist with the requisite devotions. The contents of a coffee cup may, with regard to the intention of the law, not be considered too large a quantity. But if the doctor, or the patient’s experience, require a larger quantity, even as much again, the confessor in our opinion may agree to this. Much depends upon the individual himself and the character of his malady. We must not identify aliquid with minimum. Fasting is broken by a minimum. When therefore the Church suspends this command to fast in a certain case, and this she did by the decree of December 7th, 1906, the principle parum pro nihilo putatur applies.

In conclusion it is to be pointed out that the decree speaks only of Holy Communion, and not of saying Mass. The decree allows such patients, as above described, be they laymen or clerics, priests or bishops, to partake of something under certain restrictions before receiving Holy Communion, but to say Mass non-fasting is a different matter. It is not to be expected that such a privilege will be generally decreed for saying Mass, as Rome is minded to insist strictly on fasting before saying Mass. Leo XIII., when his physician would not let him celebrate solemn Mass toward noon, on his twenty-fifth papal jubilee, unless he partook of something first, said Mass early in the morning, fasting, and then merely assisted at the solemn high Mass in St. Peter’s, celebrated by a Cardinal.


Case XLVI: Use of the Stomach Pump and the Natural Fast

p. 131Case.—Father John is directed by his physician to wash out his stomach every morning. Father John is worried and asks:

Questions.—1. How long after saying Mass must I wait before washing out my stomach?




	May it be done before Mass?



Solution.—1. Regarding the first question there may be cited St. Alphonsus, who, in his Theologia Moralis (Lib. VI. n. 225) writes: “It is certain among all that, at least within the space of an hour, the species are changed in everyone. Tamburini rightly observes, however, that according to the quality of the stomach—as it is warmer or cooler, stronger or weaker—the species are consumed. Moreover, speaking generally, Lugo reports that several physicians consulted by him at Rome thought that in a layman the species are corrupted within a minute, and in a priest within half a quarter of an hour; Bernal, cited by Croix, approves both. Indeed, Arriaga, cited there, judges that in a layman they are consumed within five Our Fathers and Hail Marys, and in a priest after he has removed his vestments. Lugo holds it as certain that at least after a quarter of an hour from Communion the species are consumed even in a priest, and Croix agrees with respect to those in health.” However, modern physicians are holding a quite different view. There are those who declare that even in a healthy stomach the sacred species remain intact for half an hour, while in the case of certain ailments particles of the host may be found in the stomach even after three hours. How slowly digestion progresses in a sick stomach, may in our days be demonstrated by X-rays. It has been established that food which should normally have disappeared from the stomach in six hours, was still there after fully forty-eight hours. Therefore, a priest suffering from stomach trouble would have to wait, after saying Mass, for quite some time before washing out his stomach. The question arises then if this might be done before Mass, and this may be done, as we are about to show.

p. 132


	Washing out the stomach before Mass is permissible, even if a little water should stay in it. As the reason Moralists state that at least nothing has been taken per modum potationis: “Even if someone were to introduce water into the stomach by means of a gastric pump (commonly called a stomach pump), intending to eject it by the same pump because he introduced it to wash the stomach, the fast would not thereby be violated. For he neither eats nor drinks,” writes Ojetti (Synopsis Rerum Moralium II. 3. n. 2344, p. 2158, article Jeiunium). Lehmkuhl disposes of the case by a brief remark, but thereby touches upon other circumstances, by saying: “Many also judge that the Eucharistic fast is not broken by one who washes the stomach by means of a tube; care must nevertheless be taken that the tube is not smeared with oil” (Theologia Moralis II. p. 125). For this he quotes other authorities, such as Noldin, and of this author’s work the seventh edition; in the tenth and eleventh editions, that appeared in the interim, Noldin has somewhat changed his opinion and now writes: “One who draws in water by means of some instrument to rinse the stomach and casts it out again nevertheless remains fasting, even if a small part of the water remains in the stomach, because nothing is taken by swallowing in the manner of drink. Indeed, as it seems, it is lawful to insert into the stomach the instrument’s tube smeared with oil without breaking the fast” (III. n. 149). In former editions, the sixth for instance, there it was stated, “But it is not lawful to insert into the stomach the instrument’s tube smeared with oil; for in this way it can scarcely happen without oil being swallowed in the manner of drink.” For the probability of the opinion that the jejunium naturale is not broken by washing out the stomach, Ojetti advances another argument. The S. C. U. I., on April 23, 1890, granted to a priest, with the Pope’s approval, the permission that before Mass he might use a gastric pump to wash the stomach. This permission was granted because only the privilege had been sought, not a theoretical decision of the question. Since, however, a priest is hardly ever allowed to celebrate Mass non jejunus, this permission shows that the S. C. U. I. considers the jejunium naturale not violated by washing out the stomach.




Case XLVII: The Celebration of Holy Mass and the Natural Fast

p. 134Case.—Father Titus, suffering from illness for many months, has secured the privilege of a private oratory. Twice every week a priest friend celebrates Mass in this oratory, and Father Titus, by privilege of the decree of December 7, 1906, receives Holy Communion without fasting. One morning, feeling stronger than usual, and having partaken of nourishment by “drinking” the raw contents of two eggs, he feels the desire to celebrate Mass himself, instead of only receiving Holy Communion. His friend arrives and, finding Father Titus in the preparation to say Mass himself, he dissuades with some difficulty Father Titus from his intention.

Question: 1. Was Father Titus allowed to say Mass?




	Could he at least receive Holy Communion?



Solution.—The decree of December 7, 1906, permits a sick person under certain conditions to receive Holy Communion even after he has partaken of some food per modum potus; this permission, however, must not be extended to the celebration of Holy Mass. Noldin sets forth: “Priests may indeed use this privilege, granted to those who are bedridden but not dangerously ill, under the required conditions, for receiving Communion in the manner of laymen, but not for celebrating Mass.” (Summa Th. Mor. III¹⁰, 157, e.)

Such permission is hardly ever given. Ojetti states: “The Sacred Universal Inquisition is accustomed almost never to grant the favor of celebrating Mass to those who are not fasting.” (Synopsis, II*, n. 2344, p. 2159.)

Cardinal Gennari asks the question, Can a priest obtain from the Holy See the privilege to partake before Holy Mass of some food per modum potus? and he positively answers, “He can not. Such a privilege is never conceded to priests. It is sometimes given to a bishop, in order that he may not have to omit pontifical functions. The priest may, however, obtain from the Holy See permission to celebrate immediately after midnight.” (Questions de Morale, etc. n. 255.)

p. 135


	Father Titus, after “drinking” two eggs, cannot even receive Holy Communion. If he cannot fast he may take some food per modum potus but “It is not lawful to sip an egg, because it is not liquid food,” as we find it stated by Ballerini Palmieri, who, however, adds “But an egg diluted with coffee, since it truly becomes liquid, seems able to be taken.” (Opus theologicum morale, IV, p. 730.) This is also the view of Cardinal Gennari, whom modern authors like to quote as an authority on such questions.




Case XLVIII: The Duty to Hear Mass on Sundays

p. 136Case.—Bertha, a Catholic, employed in a large department store, was ordered to work three successive Saturday nights to help taking stock. She obeyed the order, so as not to be deprived of her breadwinning position. On these Saturdays she reached home after midnight, exhausted from the long hours and tiresome labors of the day. She slept then till 1 P. M. the following day,‘and thus did not hear Mass. She felt she was not obliged to be present at Mass on any of these three Sundays. Her confessor, to whom she made her monthly confession, agreed that, under the circumstances, she was fully excused, and that she therefore committed no sin in absenting herself from the Holy Sacrifice in order to get the rest she felt she needed.

Questions.—Do you think the confessor’s verdict was justified? What about her employer?

Solution.—Employers are bound by the laws of justice and of charity in dealing with those whom they employ. As Leo XIII. said, in his encyclical on Labor: “Working people are not the slaves of the employer, and it is shameful and inhuman to treat men like chattels for profit, or to look upon them merely as so much muscle or physical power.” It seems to us that on this point the owner of the department store has grievously offended. To make any woman or girl work from 8 A. M. until midnight means to pay no heed to the fact that she is a human being. Sixteen hours of labor would be deemed too much even for a beast of burden, and it is not short of criminal when imposed upon working girls. The civil law itself is gradually recognizing that eight or ten hours a day should be the limit for all who are compelled to labor for their daily bread. Stock-taking may be necessary for the proper conduct of business, especially in large department stores, but it should be done in a way that aims at safeguarding the health of those who labor. Mere greed for the saving of money cannot outweigh the claims of God and of nature upon those who must earn their bread by the sweat of their brow.

p. 137Again the encyclical says: “The employer must never tax his workpeople beyond their strength, nor employ them in work unsuited to their sex or age.” It is evident that the demands of nature referred to by the Pope were wantonly ignored, and inexcusably so. No mere business method will warrant so gross a jeopardizing of the health of the employed. Moreover, the encyclical lays stress on the fact that religion is one of the concerns of the working class, and hence, the employer is “bound to see that the worker finds time for the duties of piety.” It is clear that the commands of the employer here seriously interfered with God’s claim to special worship on Sunday. Hence the employer is at fault.

On the other hand, we cannot decide that Bertha’s absence from Mass was justifiable. It may be allowed that she needed a good, long rest. But for this she could have taken nine consecutive hours, and still be present at the late Mass in the parish church. God’s service demands sacrifice of us, and the sacrifice here would not have been too great. The last Mass in city churches is usually at eleven o’clock. That allowed ample time for a reasonable amount of rest before going to church, and did not prevent a further indulgence in the afternoon. The fact is that Bertha might, on these three Sundays, have given the remainder of the day to wholesome rest. She could have fulfilled her duty to her God by going to Mass at the cost of no too great sacrifice, and we hold she was bound in conscience to do so. If the last Mass in her vicinity was much earlier than eleven, we are inclined to think she would have been excused, but we see no reason justifying her absence from the eleven o’clock Mass. Even if Bertha could not rest in the afternoon, we still think that nine hours’ sleep, on these exceptional occasions, would truly satisfy the demands of tired nature, at least as far as health is concerned. We think that the confessor erred in his lenient judgment of the case.


Case XLIX: The Priest’s Obligation of Daily Mass

p. 139Case.—Leo, the pastor of a suburban church, has during the past year omitted Mass very frequently. His habit is to say Mass on Sundays and Holidays, and not to go near the church during the rest of the week. His excuse is that he is only obliged to offer the Holy Sacrifice on Sundays; his people are not obliged to hear Mass on week days; that the church is distant from the rectory (about 10 minutes’ walk); that he needs the rest. It so happens that the thriving town in which he is located has a fairly large Catholic population, and many of the people would be glad to avail themselves of the opportunity of receiving Holy Communion daily. In fact the people criticise the pastor in this matter and desire a change.

Question.—What do you think of Leo’s attitude?

Solution.—It is hardly necessary to state that a priest who has charge of souls must see to it that the members of his flock can fulfil their obligation on Sundays and feasts of precept. On this point no fault can be found with Leo. In doing this he likewise satisfies the obligation that springs from his reception of the Sacrament of Holy Orders. By reason of his priesthood every priest is obliged to celebrate Mass several times a year (New Code of Canon Law No. 805). No account is to be taken of an obligation ex stipendio, as no mention is made of this in the statement of the case. There are two points that remain for consideration: The first is the existence of synodal or diocesan decrees made by the Bishop for the government of his diocese; the second is the custom in the diocese in conjunction with the needs and wishes of the people. There are dioceses where daily Mass is a matter of synodal or episcopal legislation. But evidently Leo’s diocese is not one in this category. For we can easily presume that he would not openly and wantonly disobey for so long a time in a matter of such extreme importance. Nor would such a breach of ecclesiastical discipline long escape the notice of the head of the diocese, who no doubt would not be slow in correcting such scandalous contumacity. Hence Leo’s action can only be judged by the second consideration—the needs of his flock.

p. 140Without fear of contradiction we can say that where many of his flock are anxious for daily Mass, then he is obliged to provide it for them. His obligation to care for their souls does not cease automatically at noon on Sunday. Every spiritual benefit that can accrue from Sunday Mass can also come to the faithful on week days through their reverential assistance at week-day Mass. He is obliged to foster the spiritual life in his parishioners; by his attitude he is neglecting this duty: he is depriving them of the immense spiritual advantage not only of the Mass, but of frequent Communion; he is thus doing them an irreparable harm. He is violating the wish of the Holy Father expressed so strongly in his decree on daily Communion. Nor can we fail to point out the fact that he is depriving God of the great honor and glory given to Him whenever the Holy Sacrifice is offered. This alone would be sufficient to condemn his slothfulness. Of the excuses given by him there is not a single one that saves him from just condemnation. Not a single one is worth a moment’s pause when weighed against the harm and the scandal that must necessarily spring from an attitude so worldly and so selfish. The people are justified in their criticism. Their desire is legitimate, and they are entitled to demand daily Mass as the means required for the fulfilment of their laudable desire of daily Communion. They should seek a change of policy or a change of pastor. Now this does not imply that a priest even in such a parish is bound to say Mass every single day of the year. For whenever a sufficient reason operates it will excuse. But such a reason will not be a permanent one (except in case of permanent disability—and then the pastor should supply another priest to take his place). Hence a priest, without sin of any kind, may omit daily Mass from time to time when grave inconvenience, sickness, etc., prevent. Where the reasonable custom exists, or the people—at least many of them—demand daily Mass, then no pastor can permanently omit this daily Mass without sinfully neglecting his duty. We are of the opinion that Leo is guilty of gross neglect of duty and sins grievously against the virtue of charity in refusing daily Mass to those of his flock who are anxious, as faithful Catholics, to have it.


Case L: Interruption of Mass

p. 142Case.—Pastor Antonius is saying his second Mass on Christmas Day, when, after the sumptio hostiae, he suddenly faints, so that he has to be carried into the sacristy. There his vestments are taken off, he is carried to his room, and a physician is hurriedly summoned. After about half an hour he recovers consciousness, takes some medicine prescribed by the physician, and soon feels very much better, It is the physician’s opinion that his collapse was due to a passing weakness of the stomach, and does not indicate anything serious. Meanwhile the assistant, who had already said one - Mass, immediately upon the pastor’s collapse vested and proceeded to the altar. He consumed the Precious Blood, finished the Mass, and then said his two remaining Masses.

Question.—Quid ad casum?

Solution.—According to the almost universal opinion of theologians, Communion sub utraque specie, while not required for the essence of the holy sacrifice, which St. Alphonsus had defined as sententia probabilior (L. VI. n. 305), does belong to the completeness (integritas) of the same (according to St. Alphonsus, L. III. n. 310 dub. 2, at least sententia valde probabilis). Ex jure divino the Mass is a sacrifice which must not only be performed in all its essential details, and by valid consecration of both species, but must also, if possible, be completed by the communion of the celebrant under both forms. This supposes that between an interruption of the Mass and its resumption there exists a moral continuity in time; for where this is lacking the continuation of the Mass, particularly by another priest, is not really a completion of the same sacrifice, but rather the beginning of another. An interruption of not more than an hour is generally considered to keep intact the continuity, because the unity of the sacrificial object is present, and, if the same celebrant resumes the Mass, there is the added unity of the priest; if more than an hour elapses, then, indeed, this moral unity, especially with another celebrant, is no longer certain, so that a strict obligation no longer exists; nevertheless, even in such case it is permissible to continue the Mass, according to Lehmkuhl (II. n. 338) etiam post plures horas, and according to Tamburini (St. Alphonsus L. VI. n. 355) post septem etiam horas. Since, furthermore, the completion of the Mass is a matter of a praeceptum divinum which takes precedence over the praeceptum ecclesiasticum jejunii, whoever continues the Mass (be he the same priest or another) need not be fasting; even an irregular, or (secretly) excommunicated, priest would be obliged to continue the Mass, and may, si deest copia confessarii, content himself with perfect contrition. The continuation of such a Mass by another priest counts for him, however, as saying a Mass, so that he may not say a second one, as has been distinctly set forth by the decision of the S. R. C. of December 16, 1823 (n. 2630). If there were not an actual celebration of Holy Mass, but merely the function of the missa praesanctificatorum, on Good Friday, the sudden indisposition on the part of the actual celebrant would make the continuation of the Mass, namely, Holy Communion, possible only when one of the assisting clerics is a priest and still fasting; if one of the two assistants is only a deacon and still fasting, and the other a priest who is not fasting, then the function must be discontinued, the Sacred Host replaced in the repository, to be consumed by the celebrant on Holy Saturday post sumptionem calicis (S. C. R. n. 2636). From these principles follows the solution of this case. First of all, due time should have been allowed to ascertain whether the pastor would be able to resume his Mass, therefore the assistant erred in proceeding at once to the altar to complete the Mass by the sumptio calicis; he should either have left the chalice upon the altar (taking proper precautions) or, better still, should have placed it in the tabernacle or in the sacristy, in loco decenti supra corporale. Since the pastor actually recovered within half an hour, and the physician pronounced him out of danger, he could, although no longer fasting, have resumed the Mass, even after an hour’s interval, and, performing the sumptio calicis and the remaining rites, have brought it to a close. He cannot, however, unless there prevail particular circumstances, read a third Mass, as he is no longer fasting; he was excused from the lex ecclesiastica jejunii only for the completion of his second Mass (though there may be special reasons for excusing from the jejunium for the third Mass, such as are admitted by some authors).

p. 144Since the assistant has actually finished his pastor’s Mass, this integratio missae counted for him as his second Mass, and he could (even if he has taken no purificatio and ablutio) only say one additional Mass. This is obviously the sense of the decision quoted above of the S. C. R. of December 16, 1823, which presupposes that the priest celebrates only once a day, for which reason Lehmkuhl holds (II. n. 286): On the feast of the Nativity of the Lord, the collector of the decrees rightly adds that this Mass can be counted as one of the three permitted, so that the supplying priest may celebrate two more, but not three (since in our case the assistant had already said one Mass: he may celebrate one more, but not two).


Case LI: Unlawful Mass Intentions

p. 145Case.—In a certain locality, the two priests, Fr. Philip and Fr. James, observed a totally different attitude in accepting stipends for Mass intentions. Fr. Philip would reject many intentions as not in accord with the rules of the Church, while Fr. James would accept them. The latter held that some of these intentions were lawful, and, in the case of others, he enlightened the stipend givers and induced them to agree to a modification of their intentions. Amongst the intentions rejected by Fr. Philip are the following:




	For a child who died without Baptism.






	For a deceased Protestant.






	For a deceased publicly excommunicated priest.






	For the recovery of a sick Jewess, and for a good position for a Protestant girl.






	For a Catholic suicide.



Question.—In how far does the acceptance and performance of these intentions oppose the Church’s precepts?

Solution.—Above all it would be well to recommend to these two priests a uniform and harmonious procedure in this matter, for their present practice is calculated to cause, amongst Catholics and non-Catholics, scandal, misinterpretation, and gossip.




	Regarding the Holy Mass asked for the child that died without Baptism, the principle applies: “by divine law those who are already in their final state are plainly incapable of receiving for themselves any fruit of the Mass, namely: 1. the damned; 2. the blessed, who possess God inseparably—though if the sacrifice of the Mass is offered for the latter, this may be done for their praise and to give thanks to God for the benefits bestowed upon those blessed ones; 3. infants who died without Baptism” (Lehmkuhl Cas. Consc. II. n. 192-194). Hence it follows: “Since, therefore, it is impossible to apply the Mass efficaciously for them, a priest who attempted it would sin gravely” (I. c.). “For deceased baptized children the Holy Mass may be offered as a sacrifice of thanksgiving, or, indirectly, to obtain for them that which will bestow accidental glory” (Göpfert III. 6 n. 83 p. 120). If Fr. James made to the stipend-giver the following proposition: “Since Holy Mass can in no wise be of benefit to an unbaptized child that has died, let us offer it as thanksgiving to God for the natural gifts He bestowed upon the child, for it was indeed a great blessing that God created it at all,” and if the stipend-giver is satisfied with this intention, and no scandal or misunderstanding is to be feared, there would hardly be anything forbidden by Divine or ecclesiastical law in the acceptance or performance.



p. 146


	If the Protestant who died in heresy, was in good faith and therefore saved, he was jure divino capax of the fruits of the Mass, but de jure ecclesiastico the principle holds: “We have no communion in death with those who in life were not in communion with us” (Innocent III.). For deceased non-Catholics Mass can in no case be said publicly and solemnly, not even in the case of a ruling prince or executive. For this reason, as Göpfert (III. 6 n. 84) states, the Apostolic See has repeatedly decreed that Mass foundations for the dead members of a family, some of whom had been Catholic and others Protestant, would be restricted to the Catholic members. A private and quite secret application, known only to the priest and the stipend-giver, is allowed for a deceased heretic only when apparently he was in guiltless error, for if he died in manifesta haeresi, then, according to the decision of the Holy Office, April 7, 1875, even this is expressly forbidden. “All those die in manifest heresy who depart this life in an external and notorious profession of heresy” (Noldin III. 8 n. 176, 4). Much less, as Göpfert points out, can it be applied to deceased Jews and heathens.



p. 147If Fr. James seeks a modification of this intention, that may be proposed, he will find it in Marc n. 1601, 9, 2, who is also supported by others, and who says: “But if a stipend is offered to a priest for some deceased heretic in particular, he can answer that he is able to apply the Mass (for the dead) for all the faithful departed with the intention of assisting also the soul of that deceased person, if this is acceptable before God.”




	Fr. Philip declined also to say Mass for a deceased publicly excommunicated priest, and quite correctly so, because as vitandus this priest had lost “omnem communionem suffragiorum publicorum et ecclesiasticorum.” Only in the event that before his death he had given signs of repentance, and at least after death had been loosed from the excommunication, could Holy Mass be offered for him secretly (occulte). This applies to deceased excommunicati vitandi; regarding those still living St. Alphonsus remarks (L. 6. n. 308): “Nevertheless a priest may lawfully offer Mass privately for an excommunicated person who is to be avoided, insofar as it is the personal work of his private person, but not in the name of the Church or as a minister of Christ.” Aertnys (l. VI. 115) appears to restrict this to the personal devotion and memento of a priest, while Göpfert permits also the acceptance of a stipend, and, therefore, the formal application of the Mass.






	The fourth case concerns a Mass for a Jewess and for a Protestant, both still living.



a) Regarding all unbaptized persons, St. Alphonsus writes (L. VI. 309): “More probably, Mass can be offered for unbelievers: both because under the Old Law the Jews were accustomed to sacrifice for the nations, and because the celebrant is thus conformed more closely to Christ, who offered Himself for all.” This agrees with the response of the S. Office (July 12, 1865), which permits acceptance of stipends and intentions from Turks and unbelievers, provided that scandal, superstition, etc., are excluded.

p. 148b) For heretics and schismatics the Church allows only the intention for the grace of conversion to the true faith, as the answer of the S. Office of April 19, 1837, sets forth. A Mass may, therefore, be said for the recovery of the Jewess, but not one for the Protestant girl’s intention, for the Church is more severe with disobedient children than with those who are strangers to her. It may be regarded as permissible, however, for Catholic friends to have a Mass said for her, as, of course, they have in the first place her conversion to the true faith in view. Compare Lehmkuhl (Cas. Consc. n. II. 3.195 p. 111). For living non-Catholic executives of a nation even public and solemn celebration is allowed, as it concerns not merely their person but the welfare of the state.




	For a Catholic suicide, if Christian burial was not denied him, Mass may be offered publicly if no scandal is to be feared; otherwise, occulte (Noldin III 3 n. 176). The expression occulte, privatim, etc., in opposition to public solemnization, means, according to Göpfert: a merely inner intention without announcing names or using such in the liturgy, also without special oration, etc.




Case LII: The Quality of the Mass and the Stipend

p. 149Case.—I was obliged ex justitia, by reason of a stipend accepted, to offer Mass for the repose of the soul of Anna, on a certain determined day. Repairing to the sacristy on the said day, I found that, according to the rubrics, the Mass to be said on this day was de sancto. After some thought I decided to say the Mass pro defuncta in black, as the relatives were present in the church and would not understand my action in saying Mass in the color of the day.

Question.—Did I do right? What should I have done?

Solution.—According to the teachings of theologians, the quality of the Mass, as one of its adjuncts, is to be observed even ex justitia, provided the person accepting it “has bound himself by the stipend to observe those things” (Noldin, Vol. IV., 184, 2). But this obligation binds only when one has bound oneself to say a certain definite Mass in a special color and when that color is permissible by the rubrics of the day. To break the rubrics on this point is sinful. “One who celebrated a votive Mass or a Requiem Mass on a forbidden day would sin, apart from contempt and scandal” (Genicot II., 256, 3). This infraction is held to be venial, because it involves no notable perversion of the rubrics except when done out of contempt or provoking some scandal. Of course, it is seldom that scandal is given.

The priest in question did not do right in setting aside the rubrics and following his own plan. If he had promised to say a Requiem Mass, a Mass in black, and found that he could not keep his promise on the stipulated day he should have called the relatives from whom he accepted the stipend, and have explained to them that it was impossible for him to fulfil that part of his engagement. Had he explained to them that the fruits of the Mass were inde-

p. 150_ pendent of the color of the vestments, no doubt they would have been satisfied. What they were actually looking for was the application of the Mass and not the color of the vestments. If it was impossible to notify them, then he should have observed the rubrics and if deemed necessary he could have explained matters later on. If they were determined to have the Mass on that day, then by saying the Mass de sancto he would satisfy his obligation; for he was excused by a legitimate impediment from saying the Mass in black. If he had not promised to say a Mass in black vestments, but merely had promised to offer Mass on that specified day for the repose of the soul of Anna, then he would have satisfied all his obligations by saying the Mass of the day for the soul of the departed woman. Noldin (Vol. IV. 184, C.) clearly affirms this point. Our people are well enough instructed not to insist on a Missa de Requie when the rubrics do not permit this Mass to be said.


Case LIII: Gregorian Altar

p. 151Case.—Father Christopher is asked to say thirty Gregorian Masses for a deceased person. Some of these Masses he says himself; but falling ill, he has the remainder said by another priest in a neighboring town. None of these Masses were said at a Gregorian altar.

Questions.—1. What is the meaning of the Gregorian altar?




	What is the Gregorian trentain, or thirty-day Mass?






	Did Fr. Christopher fulfill his engagement?



Solution.—1. It is a privileged altar; that means to say, that any Mass offered on that altar for a certain soul detained in purgatory will obtain the deliverance of that soul, not by reason of justice, but because of the mercy and liberality of God who accepts the vicarious satisfaction. The Congregation of Indulgences gave the following reply on July 28th, 1840, to the above question: By the indulgence attached to a privileged altar, if the intention of the grantor and the exercise of the power of the keys are considered, a plenary indulgence is to be understood, which would immediately free the soul from all the punishments of purgatory; but if the effect of the application is considered, an indulgence is to be understood whose measure corresponds to the good pleasure and acceptance of divine mercy. The good work or indulgence offered in behalf of the deceased is offered per modum suffragii, but it has back of it the intercession of the Church. It is the belief of the Church that God will not turn a deaf ear to the intercession of the Spouse of Christ. The Altar of St. Gregory, which is the Altar used by the holy Pontiff, is in the chapel of the Church of St. Gregory at Rome, on the Caelian hill. The saint during life had a great devotion to the Holy Souls, and there is a widespread belief that he obtained from God the favor of liberating by his intercession any soul for whom he prayed. After his death the faithful adopted the custom of having Masses said on his altar, piously trusting to his intercession for the efficacy of their prayers. In 1884 the Congregation of Indulgences declared that this was a pious custom and one which met with the approval of the Church. In due time the Holy See constituted the Altar of St. Gregory a privileged one. Since then the Supreme Pontiff has designated other altars throughout the world and has annexed to them the indulgences granted to the Altar of St. Gregory at Rome, at the same time placing them under the special intercessory power of that great saint. These are the Gregorian ad instar altars. Hence, Masses said on these altars for a soul in purgatory will be offered with all the intercessory power of the Church and the saint for the immediate deliverance of said soul. It is confidently believed that God in His mercy will grant the petition thus made.

p. 152


	The Congregation of Indulgences has likewise approved the tricenarium Gregorianum or thirty-day Mass, that is Mass offered for thirty consecutive days but not necessarily on the same altar, or by the same priest, for a definite deceased person. These Masses are not privileged. This is a long-standing custom with the faithful, who, relying upon the practice and the intercession of St. Gregory, hope that the sacrifice offered as a suffragium under these auspices will bring more certain and more abundant fruit to the soul detained in purgatory.



Theologians hold that the continuity of the Gregorian trentain is not interrupted when the thirty successive days include the last three days of Holy Week. “It is not credible that God would not accept them as continuous while so pious a custom of His spouse, the Church, is observed.” (Tamburini.)

p. 153


	Since Father Christopher had not promised to celebrate at a privileged altar, he fulfilled his obligations by having the Masses offered on thirty consecutive days in the manner indicated. It is not necessary that the Masses be said by the same priest, or at the same altar. They may be celebrated at any altar.




Case LIV: Reduction of the Number of Masses, or Reduction of the Stipend?

p. 154Case.—Father Peter leaves a bequest, for the benefit of a poor mission, of one thousand dollars, with the condition that the priest in charge is to say each year fifty Masses, for each Mass to receive a stipend of one dollar. The money is invested at five per cent. and Father Peter obviously had not thought of a possible lowering of the rate of interest. Nevertheless, after a short while it happens that the money can no longer be invested at five per cent., and four per cent. is the best obtainable. Now, the priest in charge of the mission faces a dilemma: either he must reduce the fifty Masses to forty; or be satisfied with a smaller stipend.

Question.—Is it lawful to reduce the number of Masses in the present case?

Solution.—The priest is not obliged to let the stipend left him by the testator be decreased and consequently it is permitted to reduce correspondingly the number of the Masses. That this decision is correct is proved (1) from the form of the bequest; (2) from the testator’s declared intention; (3) from the decisions of weighty authorities.




	That Father Peter laid stress not upon the number of the Masses but upon the amount of the stipend is readily seen by the wording of the bequest. If he had willed that in any case, and without regard to the yield of interest, the fifty Masses were to be said, it would have been superfluous, even absurd, to fix the amount of the stipend. Hence we may rightly assume that Father Peter, by fixing the stipend, wished to modify his statement about the number of Masses. 2. As it was the clearly expressed intention of the testator to improve the slender income of the mission, we are justified in case of doubt to decide for an interpretation favorable for that view. It is obvious that our view favoring reduction of the number of Masses is in the sense of that intention, while a reduction of the stipend would be opposed to that intention. 3. In support of our view we may refer to St. Alphonsus. In his Theologia Moralis he raises the question: An possit Capellanus ex se minuere numerum missarum, si deficiant reditus? And after he has answered the question in the affirmative, for the case that the income entirely disappeared, he continues: Si vero reditus deficiant in parte, etiam videtur certum cum Escob. n. 638 posse Capellanum minuere Missas, casu quo testator congruam eleemosynam designaverit. Therefore, according to the teaching of St. Alphonsus, when the testator himself fixed the amount of the stipend, the priest may, if the income is reduced, correspondingly reduce the number of Masses.




Case LV: The Turning over of Mass Stipends

p. 156Case.—A certain priest received a communication from Southern Italy, the writer being a priest asking for Mass stipends. Another priest received from a distant diocese the petition of a confrater for Mass intentions; a recommendation of the bishop came with it.

Question.—Is it permissible to send Mass stipends to such petitioners?

Solution.—Recent legislation of the Church about Mass intentions (see the decrees of the S. C. C. “Ut debita” of May 11, 1904, and “Recenti” of May 22, 1907) opposes with severity and under threat of punishment any form of barter and gain, the undue accumulation, and the careless turning over of Mass stipends; these abuses are to be uprooted. In regard to the last-named impropriety, the decree “Recenti” says: “There have been found those who, departing from the law expressed in number 5 of the decree “Ut debita,” have entrusted Masses to be celebrated not only in greater number than it was permitted to assign to private persons, but also too heedlessly; since they entrusted those Masses to priests unknown to them, deceived by the appearance of some name or title, or moved by the recommendations of others who neither knew them thoroughly nor had sufficiently understood the gravity of the burden assumed.”

The Congregation of the Council then addresses itself to the bishops and all other ordinaries and superiors of regulars, exhorting them to exercise in these important matters great vigilance, that they should draw the attention of the clergy to the dangers that arise from disregard of Church precepts, which oblige strictly in conscience, and which are the result of bitter experience. What are the precepts to be observed regarding the passing on of Mass stipends? When the will of the person requesting the Masses, or the regulations of the Church, require that intentions be passed to another, they may be given either to another priest, or to the Ordinary. For in the former case it is prescribed (see Decree “Ut debita” n. 5. 6). 1. that the recipient be known personally, 2. that he is without doubt worthy of confidence and a conscientious priest, and, 3. that he give a verbal or written notice of performance of the Masses to the priest who passes on the intentions. For exact compliance with these precepts the priest who has transmitted the stipend is responsible in conscience and with his means. Thus the transmitting of stipends is very restricted. The law excludes the turning over of intentions to a strange priest, perhaps casually met in travelling, or to any strange priest without proper credentials. If one wishes to send Mass stipends to secular or regular priests outside the diocese, this must be done in the manner prescribed by the Congregation of the Council (Decree Recenti): “through their Ordinary, or at least after he has been consulted and has consented.” And if bishop or priest wishes to send Mass intentions to a bishop or priest in the Orient, he must do this through the Congregatio Propagandae Fidei (n. III) or through the apostolic delegate (answer of the S. C. C. of September 9, 1907). Superiors of Orders and of religious institutions may, according to the same answer of the S. C. C., transmit Mass intentions together with the stipend directly to members of their Order in the Orient.* The priest who hands over intentions to another priest is himself responsible for their performance until he is informed that they have been said; by transmitting them, however, to a bishop or superior of an Order (or to the Holy See, the Congregation of the Propaganda, or the Apostolic Delegate) all responsibility ceases for the priest turning them over (S. C. C., February 27, 1905). For these reasons a priest wishing to send Mass stipends to one outside his own diocese, should do this through the recipient’s Ordinary; then the mere notice of receipt suffices (S. C. C., February 27, 1905).

* The words “to the bishops or priests of churches which are situated in the East” in the decree are explained in a letter of the prefect of the Propaganda, Cardinal Gotti, to the Missionary Bishop Alois Benziger, on November 5, 1908. By those words are to be understood the bishops and priests of Oriental rites, not, however, the vicars apostolic, prefects and bishops of the Latin rite who have their Sees in the Orient. Since the decree says “Masses of which there is an abundant supply,” it is not against Church precept if some few Mass intentions are sent directly to an Oriental bishop or priest, provided

p. 158The simplest way for transmitting stipends is to send them to one’s own Bishop or the Superior of one’s Order. In both cases all obligation and responsibility cease, they being assumed by the Ordinary.

The Ordinary must keep two books; one in which Mass intentions received are noted with the amount of the stipend (“Ut debita” n. 7), and a second one in which are entered the priests who have received Mass intentions, and their number (“Recenti” II). This is to be done to avoid the undue accumulation of Mass stipends by one priest. The Ordinary must make sure of prompt performance of the Masses. From priests the Ordinary must require assurance of the celebration (“Ut debita”), in transmission to another Ordinary this is not required (S. C. C., February, 1910). It suffices if the Ordinary transmits Mass stipends with a general intention (ad intentionem dantium), and the priests then celebrate them according to the intentions of the Ordinary. “It is better, however, the latter be known and quite certainly will read the Masses and give notice thereof. According to an Instruction of the S. C. de Prop. Fide of July 15, 1908, it is further permitted to send to an actual Ordinary, (not a titular Bishop or Patriarchal Vicar or Superior of an Oriental Order) Mass stipends for his diocesan priests, but this must be done with the consent of the Apostolic Delegate having jurisdiction. if the prescribed intentions are disclosed to the priests,’ was the answer of the S. C. C. of February 17, 1905, to a question on this subject. The keeping of the two books, the inscribing and transmitting of intentions, the control and entering of confirmations concerning the celebration of the Masses, will occasion some work that will keep a secretary busy quite some time. Since the Archbishop of Tarragona received permission for five years to let his secretary in charge of intentions keep 3% of the Mass stipends as his remuneration (S. C. C., March 8, 1905), this concession may be granted to other dioceses upon application. That the expenses of transmission fall upon the recipient is evident.

p. 159The obligation regarding the time within which the Masses must be said begins with the day on which the intentions are received from the Ordinary (S. C. C. of February 17, 1905). From the precepts of the Church above cited, it is easy to answer the question whether the two priests referred to at the beginning may transmit Mass stipends to their petitioners. The first must not send Mass intentions to a priest wholly unknown to him and outside his diocese. It has happened that Mass stipends came thus into fraudulent hands, and condonation had to be sought in Rome, which was granted. The second is permitted to send intentions to the confrater if from the bishop’s recommendation it is plain that the petitioner is a conscientious priest; and if the bishop grants consent for the request of Mass stipends then the bishop assumes responsibility. Nevertheless assurance of the celebration of the Masses should be insisted on.


Case LVI: Defective Confessions

p. 160Case.—A penitent accuses himself in confession that he formerly (bona fide) passed over essential things, as for instance the number and species of mortal sins, that is to say he was careless in his confessions, because he knew no better. In another case the confessor discovered defects of this kind through the manner in which a penitent accused himself. He concluded that previous confessions, or at least a part of them, had been similarly defective.

Question.—What is the confessor’s duty in such cases?

Solution.—The first mentioned case is dealt with by St. Alphonsus in his Moral Theology, L, vi, 504, where he says: “I. Tamburini says that country people and children who have confessed in good faith while omitting to explain the kinds and number of their sins are not to be compelled to repeat their confessions; but this is altogether improbable, because although country people of this kind are not bound to repeat their past confessions in their entirety, they are nevertheless bound to explain the kinds and number omitted, so that they may at least make the present confession complete. II. Segneri says that if a country person in past confessions stated his sins confusedly, in the manner of the uneducated, the confessor ought not to oblige him to repeat the confessions, because those sins were already directly absolved; but neither is this pleasing, for although those confessions were valid, they were nevertheless deficient with respect to material integrity, which must always be supplied.’ The holy doctor, in the question of a supplementary completion of the number and species of sins already confessed bona fide, takes a stand between those who in such case require a formal general confession, and those who, like Tamburini and Segneri, in this case make no demand upon the penitent. He requires that what was lacking in previous confessions quoad numerum et speciem peccatorum should now be completed; but he does not attack the validity of those confessions. For instance, if someone had ex inadvertentia, or otherwise guilelessly, confessed sins of incest, which in committing he knew to be such, as peccata fornicationis, then he must now state them specifically because they were not directly remitted.

p. 161Berardi in his work: “De recidivis et occasionariis’ (Vol. 1, pag. 209) takes a mild view of the duty to correct the number in a subsequent confession. He holds that if one bona fide understates merely the number of the mortal sins, he needs not correct his statement, for the confessor has at least in confuso apprehended the frequency of the sins confessed, and has absolved directly from the sins as many as there were. He refers to the authority of De Lugo, who writes (De Poen. S. 14, n. 579): “In the case in which a country person, because of greater knowledge which he later acquired, or a child now grown older, could now explain better the number which he had stated generally and in a rough manner in confessions already made in good faith, whether he must now do so and supply the defect then committed concerning the fuller declaration of integrity?... It seems harsh to impose this burden.... There is no obligation to bring again before this sacramental judgment that sin from which the penitent was already directly absolved in the same judgment by a lawful judge.”

This view regarding the number is certainly correct in those cases where the penitent declared the number only generally and approximately, and the confessor understood the frequency in confuso and in general, and gave absolution. It would be different if the penitent had declared a fixed number and later discovered a greater frequency. Here without doubt he would have to declare the larger number.

p. 162It is to be further remarked, with Lugo, that if a penitent reveals the state of his conscience to the best of his knowledge and ability, he is not obliged later to repeat individual sins which had been included in general statements, if later the same come to his memory in concreto, because they are included in the former accusations. Indeed, such repetition is not even advisable, nor must the confessor permit it, if the penitent is at all of a scrupulous nature. A person of this kind might, by repetition of sins not confessed, become a victim of uneasiness and doubt, all the more as the laity ordinarily cannot distinguish between actus principales and subordinati, and believe they must confess the latter also in detail, although it is known to be unnecessary if the former, of which they are part, are confessed.

From the above-mentioned we gather the following: If it is a question of former confessions that are not really invalid, but only incomplete, because of defects that happened bona fide, then the confessor has merely to demand that the penitent state the circumstances that must be stated, and that were previously omitted, of his grievous sins; further that he correct according to his present knowledge a fixed number that he stated too low; finally, that he mention those newly discovered sins, that are not part of any species of sins already confessed. But the penitent need not confess sins which he recalls now for the first time in concreto, if he has already confessed their genus and frequency. He need not repeat them if their number, mentioned in confuso to the best of his knowledge, now appears to him as much larger, and still less is he to be obliged to make a general confession to amend this incompleteness, as such obligation exists only when there is a moral certainty that his past confessions were really invalid (Lehmkuhl, Theol. Mor., vol. II., 345), which is here not the case.

p. 163


	The case of merely suspected incompleteness of former confessions.—The supplementing of previous bona fide confessions is obligatory only when their incompleteness is manifest. The severe view of St. Alphonsus that the material integrity is always to be supplied (“quae semper supplenda est”) refers to the case when incompleteness is known without doubt, but not to the case in which it is merely suspected. Here is more applicable another direction of the holy doctor: “Those who have confessed in good faith are not to be questioned too much about past confessions, unless it is understood that something necessary was lacking” (L. VI.,n. 471). Therefore, if the confessor has weighty reasons to suspect that the penitent has not properly stated the number and circumstances in previous confessions, he should ascertain whether the penitent is at ease in regard to his previous confessions. If the answer is affirmative he will inquire no further, nisi intelligat aliquid necessarium defuisse; for if the confessor would have to put questions to most penitents about former confessions for fear of insufficient accusation, this would be quite a burden for the confessor, and also for the penitent. The latter probably would dislike to be subjected to such examination, especially when they go to confession so seldom that one must be glad to see them in the confessional at all.



This burden would be greater for the confessor; for while the penitent would only bear the burden for his person, the task would be imposed upon the confessor in regard to all who come to confess. There applies here the maxim, “It is not well to insist upon material integrity at any price.” The rules of prudence must here guide, according to the other universally accepted principle: “Care must be taken lest the Sacrament of Penance be made too burdensome or hateful.”

We are confirmed in this view by another consideration. Berardi teaches op. cit. p. 210 that a habitual sinner who has taken little or no pains to amend during a long life of sin is obviously obliged to repeat his confessions, because they are to be regarded as invalid. Whether there does exist in such a case a positive obligation to make a general confession is somewhat doubtful. There prevails on this point another, milder, view. Noldin says: “Those who have lived for a long time in an evil habit of sinning and, although they have approached the sacraments rather often, have nevertheless always relapsed into the same sins without a serious effort at amendment, cannot be strictly obliged to make a general confession, because it is not certainly established that their past confessions were invalid; nevertheless, since their validity may be doubted not imprudently, they are earnestly to be exhorted to a general confession” (Summa Theol. Mor., ed. V. P. III. n. 437). However, if the penitent is in good faith, the confessor should be careful in mentioning an obligation of a more complete confession. First of all he must ascertain whether it be opportune to make the obligation known to him. “Indeed, in order that a penitent ought to be compelled to a general confession, it is not enough that he himself be bound to it, but it is also required that the same obligation can prudently be disclosed to him.” Frassinetti and Gousset are quoted by Berardi in support of this view.

To conclude, if according to these authorities a general confession, even though necessary to revalidate previous confessions, must not under certain circumstances be demanded, so much the less should the administrator of the Sacrament of Penance, merely for the material completeness of the confession, insist on a proceeding which is calculated to make the Sacrament of Penance odious. Should, therefore, the confessor have reason to fear that in previous confessions not everything had been satisfactorily told quoad numerum et speciem, he must not question the penitent about his past life if he must fear that it would be distasteful to the penitent, which is often the case. It were best here, too, to take the golden mean. If the confessor for good reasons considers that he ought not ask his penitent to make a general confession, he may at least cause him to accuse himself summatim et generaliter of the sins which he fears are not confessed, and consequently not directly remitted. The confessor will inquire, then, how often the penitent used to confess during the period in which he fears that the confessions have been incomplete or invalid, and will help him to arouse a sincere contrition.

p. 165This procedure can certainly not prove irksome or hard for a penitent, and it will serve to put the confessor at ease, in as much as it will help to supply the defects of previous confessions in case a general confession is not to be insisted on,


Case LVII: Sacrilegious Confessions

p. 166Such confessions happen perhaps much more frequently than many confessors suppose. Missionaries can best tell about this, because they often have to validate unworthy confessions. “If Missions,” says St. Alphonsus, “were of no other benefit, than that they make good many sacrilegious confessions, wherein grievous sins have been concealed, especially by females, from motives of false shame, then this would be reason enough to let them be held. Unworthy confessions happen particularly in small communities, either because there are few confessors there, or because one sees them every day, as children see their parents, as friend sees friend, and therefore one is ashamed to reveal certain actions, the result being that the sinner is afraid to confess the faults committed and hence passes his whole life in a sacrilege, many indeed not even breaking this silence of shame upon their death-beds. Now the essential fruits of a Mission consist in making good the many invalid confessions; for sinners well know that the Missioners are strangers, and in a few days will take their departure without ever seeing them again. And thus, moved by their sermons, they hurry to the confessionals in order to purify themselves of all their concealed sins, by a sincere repentance.”

However, Missions cannot always be held, while sacrilegious confessions may be committed at any time. Therefore, the priest should not fail to preach often about this kind of confessions. “Father,” thus wrote Saint Theresa to a preacher, “preach very often against unworthy confessions; for the devil has no net in which he catches as many souls as in this.” A certain priest, upon reading this, resolved that in every parish in which he would be stationed he would at the first opportunity preach about unworthy confessions, and, after the example of St. Vincent of Paul, urge the people to make general confessions, since in his quite correct opinion it is just these unworthy confessions that are the greatest obstacle to successful pastoral work. ‘True to his resolution, he preached in every parish, where he worked after that, several sermons on the “dumb devil in the confessional,” and it became apparent everywhere, even where it had seemed superfluous, that the great St. Theresa was right. Simply to mention unworthy confessions in a sermon would not help much if it is not made the special theme of the sermon. Of course, the preacher should not be content to give to this important theme just one sermon, he must return to it again and again, so that the remorse of conscience, which with

p. 167_ God’s grace is awakened in the penitent at the first sermon, be not allowed to vanish, but is made persistent until the soul in this lamentable state discloses to the spiritual physician its burden in the Sacrament of Penance. Saint Leonard of Port Maurice, as experienced a confessor as he was a zealous Missioner, was accustomed to ask at the conclusion of a confession, if he considered it expedient, the simple question: “Did you ever conceal a sin because you were ashamed to tell it? In your childhood, or youth perhaps? Tell me, I beg of you, I will help you!” and he was wont to say that through this question he had saved more souls than he had hairs on his head.


Case LVIII: Lying in Confession and Complete Confession

p. 168LVIII. LYING IN CONFESSION AND INTEGRA CONFESSIO

Case.—Titus, having read theological writings dealing with the Sacrament of Penance, has adopted the opinion that the time when a sin was committed need not be mentioned in confession, that this circumstance, as also the time of the last confession, may even intentionally be stated falsely without incurring invalidity of the absolution.

Hence he confesses: “I went to confession a week ago. I was distracted in prayer, was impatient, lied once, and include from my previous life twenty sins of fornication.” He receives for his penance three Our Fathers. As a matter of fact it is six months since he went to confession, and he has committed the “included” mortal sins since then.

Question.—Is the confession valid?

Solution.—Suarez, Konich, Sanchez, Tamburini, Gury, D’Annibale, Bucceroni, Genicot, Lugo, Noldin, declare the circumstantia temporis so unessential that one may dissemble it, if certain circumstantiae speciem mutantes, marriage for instance, do not depend upon it. Indeed, some declare the confession valid in spite of a direct lie. I think, nevertheless, that the present case might cause them no little perplexity. Many reasons are here in favor of an absolute inadequacy of such a confession; and it is more than probable that such an outright lie renders the confession invalid, although Ballerini and some other theologians think that such a lie is not grave. Sporer holds the confession in this case to be invalid.

Every confession must be so made that the confessor may be able to exercise his difficult and responsible office at least essentialiter. This office is threefold: Teacher (by exhortation, instruction), Physician (prescribing remedies), Judge (granting, delaying, denying absolution). The imposition of penance belongs, first of all, to the judicial office, but also to the physician’s. It is admitted that in the case of sufficiently instructed penitents, who know the necessary remedies and use them, and especially in the case of confessions of devotion, in which there 4s no materia necessaria, no grievous sins, possibly not even venial ones, the first two offices may be left out of consideration; but the office of. judge is in every case to be exercised. The penitent, therefore, sins grievously if, being in mortal sin, he renders impossible for the confessor the exercise of the judicial office and of the office of physician when this is strictly essential. This he may do by falsely stating the time.

p. 169In the present case, if an occasio proxima is not present, and in many cases where no ignorance prevails, the office of teacher is not important. But that of physician is here wholly frustrated. The confessor will not feel obliged to heal wounds that he considers healed long ago!

Innocent XI. condemned the proposition that in confession to a question about the consuetudo a penitent need not answer. Why this, when the number of sins since the last confession has been mentioned? Obviously because the penitent must not hinder the confessor from practising his office as physician, if the latter considers it expedient to do so in a special case! This, however, is the fact in our case, since the penitent excludes beforehand a question concerning his spiritual state. If one would concede to the penitent the right (salva secus integritate confessionis, in absence of every near occasion, etc.) of stating the time falsely, one with a prava consuetudo might reply; “I had this habit formerly.” Does this correspond with the intention of Innocent XI. in rejecting the proposition above mentioned?

p. 170Furthermore, the penitent by his false statement frustrates also the proper exercise of the judicial office. Not indeed because the sin committed in his past life is different from those committed recently; but because the confessor in this case did not as judge impose a penitentia congrua, which is his strict duty (unless important reasons cause him to depart from it), and the penitent guiltily put an obstacle in the way of his fulfilling this duty. To prevent one from doing one’s grave duty is manifestly a mortal sin. One cannot raise the objection that the penitent himself might perform a self-imposed severe penance, for, apart from all other consideration, he cannot impose upon himself without the confessor’s authority a sacramental penance. Nor may it be said that the penance is not essentialiter necessary to the Sacrament; for it is pars integralis, and for materia gravis is generally imposed sub gravi and as opus grave. Any deviation in this matter is the confessor’s responsibility. For “included” grievous sins the confessor will, of course, not give a severe penance.

Suppose a penitent falls once or twice a month into a sin of impurity, but confesses every time venial sins and includes the sin of impurity as committed three years ago. It is not the failure to mention the consuetudo, that renders the confession invalid, for this must be mentioned only when questioned about, but the circumstance that the insincerity of the penitent renders it impossible for the confessor to exercise his office as physician and judge! -

Hence we hold that the “including” of grievous sins, really committed shortly before, renders the absolution invalid. It may be asked when and under what conditions the circumstantia temporis may be dissembled. We say, whenever the intentional dissimulation or false statement of time, apart from cases of mutatio speciei, reservation, consuetudo, occasio proxima, etc., do not render the confessor’s administering of his office as physician and judge impossible, then such dissimulation does not render the absolution invalid. Therefore: (1) If a person confesses as materia necessaria a mortal sin, committed from momentary frailty (not ex consuetudine, or propter occasionem, as relapsus in a recidivus), but on being questioned states a wrong time (perhaps telling the sin as “previously forgotten” or through forgetfulness insufficiently stated quoad numerum), the absolution is probabilius valid; for the confessor does not need to exercise his office as physician in the case of an accidental sin of frailty, the repetition of which is not to be feared, and therefore, the frustration may hardly be called sinful; he will, or ought to, exercise his office as judge by imposing the proper penance, as the sin was mentioned as materia necessaria, (2) If in a general confession the penitent does not distinguish between recent and past mortal sins, the confession is valid provided there be no habit, occasion, change of species, etc. The confessor is able to exercise his office of physician and judge. Of course the penitent would sin gravely if he answered falsely regarding a still existing habit or occasion.


Case LIX: General Confession

p. 172Case.—At a recent mission in our church a very zealous missionary, in his talk on Confession, advised the congregation to make a general Confession as a preparation for death, which might be imminent, and as a means of making sure of the mission indulgences. After hearing Confessions for many hours, I, a parish priest, concluded that a general Confession was an unnecessary tax upon priest and penitent. Thereafter I allowed only an ordinary Confession.

Question.—Was I justified in my action?

Solution.—Theologians teach that there are times when a general Confession is necessary; times when it is useful; and again times when it is neither necessary nor useful. When it is necessary by reason of some defect in past Confessions, it becomes the duty of the confessor as the minister of the Sacrament to see that it is made —made integrally and validly. Hence, in such circumstances he must insist on a general Confession. Where there is a well-founded doubt as to the validity of former Confessions, he may advise general Confession, but cannot impose it, as no one is obliged to repeat Confessions, unless he is morally sure of the worthlessness of prior ones. Even in cases where there is not even the shadow of a doubt about the validity of former absolutions, it may be very advisable to recommend a general Confession for various reasons. The ultimate object of such advice would of course be the betterment of the penitent’s spiritual condition. In these days when men are taken up more and more with the things of the world, to the detriment of the things of the soul, when the service of mammon has been substituted for the service of God, it is clearly the duty of the followers of Christ to protect themselves from the dangers surrounding them by leading a more spiritual life. This can be accomplished by means of Confession, even by making from time to time general Confessions. Reviews (general in a sense) have ever been used by religious communities as a means of attaining greater perfection. Such Confessions beget greater humility, greater contrition, greater purity of heart, and hence a greater desire for the more perfect service of God. Particularly is this the case when they are preceded by meditations on sin, death, eternity, etc., as happens in time of retreat or of missions, jubilees, etc. This is spoken of by Benedict XIV. in his Apostolic Constitution of 1749. “Thus the whole course of life is reviewed in the mind; from this arise fear and humility in the person and a greater horror of sin: strength is increased, so that whatever provokes to evil may be repelled; a most delightful peace and tranquility enter the soul; and the injuries inflicted by past confessions are repaired.” It is evident the Supreme Pontiff was strongly in favor of general Confession at such times as those of mission and jubilee, as this constitution was issued in preparation for the jubilee of 1750.

p. 173It follows that it is a good plan to advise general Confessions at such seasons of grace as a means to an end. Where general Confessions are neither necessary nor useful, they are not to be permitted. This is the case when penitents wish to make a general Confession for some outside motive; from vanity or pseudo-humility, or because the confessor is new to them and they foolishly think that such a Confession is necessary that their true spiritual condition may be known to him; or more frequently where the penitent is given to scrupulosity; in such instances this kind of Confession only begets greater difficulties. From what has been said above, the solution of the case is obvious. The missionary was giving evidence of his zeal for souls and of his wholesome practical judgment. He did well in preaching general Confession during the mission; his advice would be more practical if he encouraged a general Confession not of the whole life, but of the sins committed since the last general Confession. This simplifies matters by removing occasion of confusion, worry, doubt, anxiety, etc., the natural concomitants of all drastic search into one’s past life, thus leading to more certain and more beneficial results. With this modification, the holy man’s action is extremely commendable. The parish priest did not look at the facts from the proper angle. His judgment was obscured by the personal element he introduced. His consideration for the penitent was fraught with spiritual disadvantages to the penitent, and led him into a violation of the virtue, if not of justice, at least of charity.


Case LX: Feigning Scrupulousness in Confession

p. 175Case.—At a mission a female penitent confesses to one of the missionaries, and ad sextum she mentions that she includes everything, but that her regular confessor had forbidden her to go into details for the reason that he was convinced that her offences were only imaginary and due to scrupulousness. However, having listened to a sermon on invalid confessions, she had become troubled about the matter and feared that not everything was as it should be. Hence, she thought, she had better ask the advice of the missionary. In answer to some questions she admits that she had reason to think that she had simulated scrupulousness, partly because ashamed to state the facts, and partly “to get off easy,” as she puts it. The missionary decides that she must now tell him the full facts so that the past might be done with for good.

Question.—Is the decision correct?

Solution.—The decision is correct because it is connected with a mission, therefore with a general renovation. Also because, as a matter of fact, it happens that some penitents, especially women, simulate scrupulousness, and persist in it for a long time, to obtain leniency. While such a penitent makes confession, the confessor should be most kind, because such penitents need often a great deal of persuasion to come out with the full truth. However, when the penitent is through with the confession, the confessor may deem himself justified and in duty bound to talk very seriously and even severely to such a penitent.


Case LXI: Abstinence from Holy Communion Given as a Penance

p. 176Case.—Emerentianus, a saintly confessor, has many penitents, some of whom he is preparing to enter the ecclesiastical state. In the course of his preparation, he has laid down certain rules for their daily government; that is, he has marked out certain rules, a sort of novitiate, to be followed by these special penitents. When he finds they have not lived up to these rules, he orders them to abstain from Holy Communion on specific days, either as a stimulus, or as penance. He even follows this plan in dealing with some of his other penitents, who are to remain in the world.

Question.—Is such a plan advisable?

Solution.—Holiness, no doubt, is very desirable in the life of a confessor; but it is not the only requisite. God, whose place the confessor takes, expects his representative to have the necessary knowledge for his work, and a certain amount of practical prudence. Now it is evident from the decree of Pius X. (Dec. 20th, 1905), that confessors should urge their penitents to receive Holy Communion frequently, even daily. The confessor is obliged to be familiar with this decree, and to desire to execute it. According to this decree, only two things are required for daily Communion, freedom from mortal sin, and a right intention. The law reads: “Nevertheless, confessors are to take care not to turn away from frequent or daily Communion anyone who is found in the state of grace and approaches with a right intention.” Freedom from mortal sin and a desire to please God, coupled with a wish to run to the Divine Physician with our infirmities and defects, entitle a penitent to receive the Holy Eucharist daily. It is evident that the penitents in question are of this class and fulfil all the conditions demanded by the late Holy Father. Therefore they should be permitted to receive the Body and Blood of their Lord as often as they desire. It seems to us that the method of action pursued by the confessor in question is very unwise, and imprudent, and at the same time very unjust. His penitents are endeavoring to come closer to God, as is evident from their acceptance of the rule of life, and the confessor should therefore encourage them to the use of every means at his disposal that will help them to realize their desire. Now theology, reason, and common sense tell us that daily Communion is the most sure means of obtaining strength for all who are bent upon the acquisition of purity of life, and who are determined to advance in holiness. The confessor’s ruling deprives these penitents of this powerful, God-given means to a successful issue with the infirmities and temptations of weak human nature, and is consequently detrimental to the very end he has in view. It should, therefore, not be countenanced. It is true that the Holy Father declares that the confessor should be consulted, on so important a spiritual matter; but in doing so, he lays down the laws that are to govern the confessor in forming his judgment. In the present case, we must notice that there is no question of sin, either mortal or venial, but of the breaking of regulations merely arbitrary in their nature. Now, no such regulations fall under the laws specified by the Supreme Pontiff. It is evident, likewise, that the infraction of these arbitrary rules does not show a lack of the necessary intention. It is clear that the injunctions of the Vicar of Christ are by no means lived up to in the case before us. Emerentianus should find some less damaging and more fruitful plan to accomplish his excellent and holy object. Let us add here that abstinence from Holy Communion not being a salutary penance, should not be made a Sacramental penance. It is subversive of the very object of Sacramental penance, and is therefore unjustifiable. Penance by its nature is intended to do good: this one does harm. It is intended to heal: this one removes the most salutary of all remedies. Emerentianus is pursuing a wrong course, one that is in no way to be praised.


Case LXII: Lack of Absolution

p. 179Case.—Father Julius while hearing confessions is about to give Edward absolution when he suddenly decides to interrogate this penitent. This consumes some time, as it involves long explanations on the part of Edward. Satisfied at length Father Julius, after a few words of exhortation, pulls the slide, and goes on with hearing the next penitent. After the lapse of a quarter of an hour the priest becomes conscious of the fact that Edward had not been absolved. The next morning while distributing Holy Communion he sees this same man at the communion rail. He is perplexed. What is he to do? He concludes he cannot deprive the man of the Sacrament without causing wonder, even scandal, and so he determines to give him the Sacred Host and let the matter rest there.

Question.—Was Fr. Julius right in giving Communion to Edward?

Solution.—The defect here recited we class as a culpable one, affecting the validity of the Sacrament. The general theological doctrine is that such a defect must be repaired by the confessor, even at great inconvenience to himself or to the penitent, provided the latter is exposed to grave evil arising from the culpable action of the confessor. The reason for this is the obligation in justice, which the priest contracts when he assumes the rôle of confessor. But if no grave spiritual damage is to be feared, then the confessor may leave his penitent in good faith. If the confession involved only venial sins, the confessor need not be disturbed, as these sins can be, and are, removed in many other ways, as for example by the Sacrament of the Holy Eucharist. If Edward had accused himself of mortal sin, the priest, if possible, should call him to his presence and explain the situation to him. He should then urge him to a renewed act of contrition and, on the presumption that no new mortal sin had been committed, should absolve him. But, beyond doubt, in nearly every instance such procedure would be very embarrassing to both, penitent and priest. If this be so, or if the penitent cannot be easily recalled, conditional absolution may be given him, provided he is theologically present. The fact that Edward was already at the altar rail, waiting to receive Holy Communion, makes it impossible for the priest to acquaint him with the defect of absolution. He is not justified under the existing conditions in sending him away from the altar, hence he must leave him in good faith and give him Holy Communion. Julius should not be disturbed about the difficulty, as the sins of Edward, even the mortal sins, can be forgiven by his reception of the Holy Eucharist, and by absolution in his next Confession. However, we are of the opinion that Julius should have given conditional absolution to his penitent at the altar rail before the administration of the grace-giving Sacrament of the Body of the Lord. |


Case LXIII: Expired Jurisdiction

p. 181Case.—Linus, a priest, has had jurisdiction in his diocese for the past two years. His faculties have now expired. Two or three days before their termination he wrote to the Bishop acquainting him with the facts and asking a further extension of two years. He has heard nothing from the Bishop since, although he has no doubt that his request will be favorably received. This morning, after Mass, he was requested by some of his regular penitents to hear their Confession. At first he was inclined to refuse, but then, considering that the penitents would not understand any technical explanation he could give, also reasoning that the renewed faculties must be on the way to him, he decided to hear the Confessions as requested. Thinking the matter over afterwards, he concludes that the Church supplies the jurisdiction in case of common error and he is satisfied that his action was correct.

Question.—How would you solve the case?

Solution.—In the first place, Linus has no right to act on the presumption that the Bishop will renew his faculties; for while we may use tacit jurisdiction, it is not lawful to use presumptive jurisdiction. Then, the argument that the penitents would not understand has no force in Canon Law. Such ignorance of penitents can never be considered as a title for assumption of jurisdiction. Penitents might be amazed that their regular confessor should refuse to hear their Confessions at the particular time, yet they would be apt to assign many a saving reason for his refusal. Thirdly, the confessor who hears in such an instance Confessions with the excuse that his faculties must then be on the way to him, must be in the post office, etc., reasons in a way that is not sanctioned by the law. Delegated jurisdiction has its effect only from the moment it is authentically received and accepted (cf. Genicot, Vol. II, No. 327-5; Lehmkuhl, Vol. II, No. 380) even though there be no doubt that it will be most certainly granted (cf. Genicot, Vol. II, No. 331). It may in fact be on the way, the messenger may be at the door with the documents, the servant may be bringing them to the priest; but as long as the confessor has not authentically received them by his own person, then it must be said that he has no knowledge of the fact that the Bishop has actually granted him the required faculties, and hence he cannot use what he has not. His subsequent reasoning that the Church supplied jurisdiction was correct only probabiliter. It is not certain that the Church supplies when there is lack of jurisdiction without a titulus coloratus. It ‘is merely probable that she does by reason of the common error, hence for the common good. This is the case before us, for the jurisdiction of Linus having expired he has no title to jurisdiction. But even though the Church actually supplied, that does not make the action of Linus licit outside of a case of necessity, which does not exist under the circumstances given above. We must conclude that Linus’s action in hearing Confessions and absolving was gravely illicit. He lacks theological sense.


Case LXIV: Absolution from Reserved Cases

p. 183Case.—George is preaching a mission in the diocese of X. Whilst hearing confessions he meets with the following cases, which he learns are reserved in the diocese mentioned.




	Sharah, a converted Jewess, confesses that she, after her conversion in 1911, contracted marriage with Isaac before a Lutheran Minister. She has now four children. Isaac, she says, is willing to have the marriage validated. George absolves her and tells her to consult the Pastor about the marriage. The Pastor refuses to marry her until the case has been referred to the Bishop.






	Damian, a prominent Holy Name member, confesses that he caused great scandal by recently getting married before a civil magistrate, which is a reserved case in the diocese of X. George, with an admonition to repair the scandal, absolves him, and bids him have his marriage revalidated.



After four weeks of strenuous labor on the mission, George returns to the quiet of parochial life. Whilst hearing confessions in the diocese of Z, where he is assigned, he has the following cases:




	On the eve of the Ascension, Bertha comes to Confession accusing herself of sending, without reason, her children to the public school, which case is reserved to the Bishop of Z. As Bertha has not been to Confession in two years, George at once absolves her.






	Leaving the church he is summoned to the parlor to hear the confession of a priest. It is Joseph, a religious, who accuses himself of having violated the vow of poverty, the absolution of which he says his superior reserved to himself.



Questions.—1. What changes of legislation with regard to reserved cases have been affected by the decree of the Holy Office of the 13th of July, 1916? What are the cases mentioned in the decree in which the confessor may absolve from sins reserved to the Bishop?

p. 184


	Does the above decree affect those cases reserved to the Ordinary in the Bull Apostolicae Sedis?






	Does the above decree affect the cases reserved to Bishops by the Third Plenary Council of Baltimore?






	Does the decree of the Sacred Congregation “De Religiosis,” Aug. 5th, 1913, affect the cases reserved by religious superiors?






	Did George rightly absolve in the cases proposed to him? If so, on what grounds?



Solution.—Ad 1m. According to the decree of the Holy Office, July 13, 1916, episcopal reservation ceases in the following cases:

(a) Reservation ceases ipso jure with regard to the sick not able to leave the house, wishing to go to Confession; with regard to those confessing, about to contract matrimony; as often as, in the prudent judgment of the confessor, the faculty of absolving cannot be asked without a grave inconvenience to the penitent, or without danger of violation of the sacramental seal.

(b) Reservation also ceases if, in a certain particular case, the faculty of absolving has been asked and was refused. It ceases, however, for that case only.

(c) During the entire time set aside for the fulfillment of the Easter duty parish priests and those in jure considered such, may absolve from all reserved episcopal cases.

(d) Missionaries during the time of the mission have the same powers.

(e) Lastly, penitents incurring a reservation in one diocese, may be absolved by any approved confessor in another diocese where such reservation does not exist, even though they go there precisely for obtaining Absolution.

p. 185Ad 2m. The above decree does not affect the cases reserved to the Bishops in the Bull Apostolicae Sedis, as these are of Papal legislation.,

Ad 3m. With regard to the cases reserved by the Plenary Council of Baltimore, there is at present a diversity of opinion whether they are affected by the present decree. There is grave authority for maintaining that they are not affected, as the scope of the late decree seems to be to limit the power of individual Bishops. There is, however, also a very grave authority that the decree extends to all episcopal cases. No official interpretation of this point has as yet been given.

Ad 4m. The power of reservation of religious superiors has been practically taken away by the decree of 1913, according to which any confessor approved by the Ordinary can absolve validly and licitly every religious, even in cases reserved with censure.

Ad 5m. (1) As it is doubtful, dubio speculativo, whether George had the jurisdiction to absolve Sarah in virtue of the above decree, the Church will supply the jurisdiction.

(2) George undoubtedly had jurisdiction to absolve Damian in virtue of the late decree.

(3) If George was formally or equivalently a parish priest and if the confession of Bertha took place during the time for fulfilling the Easter duty, the episcopal reservation ceased.;

(4) George validly and licitly absolved Joseph in virtue of the decree of 1913.


Case LXV: Absolution of Travelers

p. 186Case.—Cosmos, a priest of the diocese of X, passing through the adjoining diocese A, is asked by Listrus, a layman of the diocese of D, to hear his confession. At first the request is refused. Upon second thought the priest consents, for he recalls that theologians agree that confessors can validly absolve all strangers. Since he is in good standing in his own diocese, he sees no reason why he should not validly absolve. So he hears the confession and imparts absolution.

Question.—Is this absolution really valid; if so, from whom does the priest receive his faculties?

Solution.—St. Alphonsus taught that peregrini could be validly absolved by virtue of faculties received ex voluntate ecclesiae, and therefore by virtue of jurisdiction received immediately from the Pope, or, mediately, through the bishop whose subject the penitent is. But theologians to-day have adopted the opinion of Ballerini (Op. Theol. Moral, Vol. v, 1), which may be stated as follows: (1) In order to absolve a peregrinus faculties must be granted by one who has ordinary jurisdiction over the penitent; (2) the existence of the custom of absolving peregrini outside their diocese neither conveys nor can convey the necessary jurisdiction; (3) jurisdiction is given by consent (express or tacit) or leave (implicit or explicit) of the Ordinary or of the particular pastor of the peregrinus; (4) this consent includes the imparting of jurisdiction to the confessor chosen by the peregrinus; (5) a sufficient indication of the consent exists in the tolerance of the custom with the knowledge of the bishop and without any reclamation on his part; (6) the jurisdiction dependent upon this consent may be withdrawn, thus destroying the custom and invalidating any absolution imparted to his subjects. So much for the source of jurisdiction over peregrini. Can we hold, then, that Cosmos received the necessary faculties for the absolution of Listrus from the bishop of D? No, we cannot. For though the custom does exist of granting indirect jurisdiction to those priests who are chosen by peregrini as their confessors, yet in accordance with the principles of Canon Law, only such priests can exercise jurisdiction who have received the necessary approbation from the bishop of the place where the confessions are heard. To impart absolution without this approbation is sinful, and of course renders null and void the absolution granted. The bishop of D can not grant this essential requirement to Cosmos, for he is not the proper subject of the bishop of D. The bishop of X has already approved Cosmos, but this approbation is limited and is of no value within the territorial jurisdiction of the Ordinary of A. The bishop of A has given no approbation to this foreign priest, hence Cosmos has no approbation for the hearing of confessions within the diocese of A. It is evident he does wrong in hearing the confession of Listrus, and the absolution he imparted was absolutely invalid. Bishops do not intend to give jurisdiction to those who cannot legitimately exercise it. Wherefore it is not their wish to bestow it on those who do not possess the necessary approbation. Hence we can hold that the kind-hearted Cosmos did not even have the all essential jurisdiction, and, as a consequence, could not validly absolve.


Case LXVI: Absolution of Nuns

p. 188Case.—Father Narcissus, an approved confessor, while visiting a hospital conducted by nuns is asked to hear the confession of one of the sisters, who is seriously though not mortally sick. This he agrees to do, arguing with himself that since the latest decree regarding the confessions of nuns places the latter on the same level as the ordinary faithful, and since he possesses diocesan faculties, he may hear the confessions of nuns even within the convent.

Question.—How is the decree Cum de Sacramentalibus of Feb. 3, 1913, to be interpreted?

Solution.—In addition to the decree of Feb., 1913, treating of the confessions of nuns, Pius X. issued a further decree, on August 5th, 1913, which grants to approved confessors over the whole world the faculty of giving absolution to members of religious Orders, Congregations or Institutes, without being obliged to inquire whether permission was previously obtained by said religious or not. The faculty thus granted includes the power to absolve validly and licitly even from sins which are reserved sub censura in the Order or Institute. This faculty is an extension of the one which had been given earlier to priests residing in the Holy City. Nothing is said herein about hearing confessions within religious houses. The point touched upon is that the confessor is not obliged to ask whether the religious has obtained permission or not. This implies that the confession is heard outside of the convent. If the priest was hearing confessions inside the religious house we would have an indication that the superior had given permission for the Procedure. Now, if we turn to the general decree of February 1913, we read in the first paragraph that only one ordinary confessor shall be assigned to each house, unless necessity demands the appointment of two or more. In the fourth paragraph it is said that the “Ordinary will assign several priests whom the religious in particular cases can easily send for to hear their confessions.” Now, are these to be reckoned as ordinary confessors? Evidently not, since in the first paragraph we read that each house is to have only one ordinary confessor. The several are not to be held as extraordinary, for the words “particular cases” rule out such an interpretation. Extraordinaries are for general, not for particular cases. Hence they must belong to the third class provided for in this decree, viz., to the special confessors. The decree provides for the calling of a special confessor at the request of a nun, “for the peace of her soul, or for her greater progress in spiritual perfection.” Does this refer to any confessor who has the jurisdiction and approbation necessary to hear confession in the diocese, or does it refer to the several mentioned above? Upon this point there is some doubt. Some think it refers to any priest having jurisdiction and approbation; others think it excludes all but the several assigned by the bishop for that purpose. To us it seems that it refers only to the several actually designated by the Ordinary. If not, then what is the reason for the appointment of the several, since they are neither ordinary nor extraordinary? In the fifteenth paragraph it is laid down that a sick sister “may call any priest approved for hearing confessions.” Here it distinctly says any priest. In the preceding part the term any is not used, but there seems to be a connection between the several who are for particular cases and the special who are to be called at the request of the individual nun. We are inclined, then, to believe that any priest having jurisdiction and approbation in a diocese for the confessions of the faithful may not validly or licitly hear confessions within the walls of a religious house except in case of sickness. While nuns when absent from their convent may confess to any priest who can hear the confessions of the faithful, the statement that they are by recent legislation put on a level with the faithful as regards the convent itself, cannot be admitted until Rome definitely pronounces upon this point.


Case LXVII: Questioning a Penitent in the Confessional

p. 191Case.—John, on one of his frequent visits to a public inn, drinks to excess, becomes intoxicated and falls asleep there. When he awakens he is sober again, proceeds to use indecent and impure language, and engages in a vicious quarrel with another man. Several days after he goes to confession, but does not mention anything of all this. The confessor, who has been informed by the innkeeper of John’s improper behavior, is surprised that John does not accuse himself of the things that he did at the inn, and begins to question him, in a general way, about intemperance, impure language, etc., but John replies to all these questions that he is not guilty in this respect.

Question.—It is asked whether the confessor is privileged, or obliged, to remind John of the happenings at the inn, and what he will have to do if John denies them.

Solution.—This is a case, first, of the obligation of a confessor to question his penitent, and, secondly, of his privilege or obligation to question the penitent about a sin omitted or denied by the penitent, when, to the certain knowledge of the confessor, he has committed it. The obligation on the part of the confessor, to question the penitent, prevails whenever the confessor doubts, either on account of the confession, or on account of his private knowledge, that the penitent makes a complete confession, and this obligation to question extends to everything, but no more, that the confessor must know to exercise his office. In this case the confessor knows from private information that his penitent has committed mortal sins which he omits in his confession, namely, complete intoxication, impure talk, and vicious quarreling, all of which are objectively mortal sins, though among people of low station they are often not considered of grave nature. The confessor is, therefore, privileged and obliged to inquire about these sins, not only in a general way, but positively and directly. Such a question can always be asked of a man of the station and habits of John, even if the confession itself does not offer a reason for the question. Such information cannot be regarded to have been made sub secreto, hence he may, and must, state that he was informed of these happenings by one of those present at the inn, unless of course harmful consequences are to be feared.

p. 192What, however, is the confessor to do if the penitent denies these sins? Evidently the confessor cannot absolve the penitent if he is absolutely convinced that the penitent denies the matter in a sacrilegious way, if he is positive that his information was absolutely reliable, and, on the other hand, that the penitent knowingly and maliciously denies his guilt. Such absolute conviction, however, can hardly ever be secured through the statement of a third person. This is based by authorities of Moral Theology on the fact that the informant may have been mistaken; furthermore, the penitent may be an invincibly ignorant person, and may even have a valid reason to be silent, since perhaps he has already confessed these sins. In this case, for instance, the innkeeper in relating the incident may have exaggerated, etc. It is possible that the patient does not know of his complete intoxication, he may think that he just fell asleep, and as far as the impure talk and the quarrel is concerned, these things may mean so little to him that he forgot all about them. The principle governing here will therefore be: Poenitenti credendum est tam pro se quam contra se dicenti. This penitent will have to be absolved.


Case LXVIII: The Seal of Confession and Absolution

p. 193Case.—Francis and Anna, about to be married, made their confessions on the morning of their wedding-day. Among other things the bride accuses herself of a grievous sin contra sextum, committed the previous day with the bridegroom. Right after the bride, Francis comes to confess, but makes not the least mention of the sin committed with Anna. The confessor, therefore, asked general questions in reference to the Sixth Commandment, but failed to elicit the least acknowledgment from Francis. Since he must presume that the groom confesses sacrilegiously he does not absolve him, but with a prayer gives him the blessing which the groom supposes to be the absolution.

Question.—What is to be said of the confessor’s action?

Solution.—This is a case by no means rare in practice. Concerning its solution, however, the opinions even of the greatest moralists differ. St. Thomas (opusc. 7 al. 12. qu. 6.) propounds the general principle: “In confession, the sinner who confesses is to be believed both for himself and against himself; but against another he is in no way to be believed, otherwise an opportunity for feigned confession and fraudulent defamation would be given to many.” According to this the confessor is in general to form his judgment about the penitent according to the accusation of the penitent himself (confitenti et pro se et contra se), not according to the statement of another, who possibly with deceiving or calumnious intention (ficta confessio et fraudulenta infamatio), mentions in his accusation the sins of another. The certainty that the confessor gains from the deposition of the penitent, is as a usual thing certainly greater than that which he obtains through the confession of another, as St. Thomas expressly sets forth (4. dist. 17 Qu. 3. art. 3 q. 5. ad. 2.): “With respect to this knowledge—that is, through disclosure in confession—the priest cannot receive greater certainty than by believing his subject, because this is for the assistance of that person’s conscience; hence in the tribunal of confession a person is believed both for himself and against himself.” Suarez is of the same opinion (de poenit. d. 32. s. 3. n. 9.): “However much the confessor may know the penitent’s sin from the report of others, in this judgment he is bound to believe the penitent himself more, for the reason already given.”

p. 194Therefore, if the penitent is silent about a sin of which the confessor has learned from another, then the confessor ought to assume that the penitent either has forgotten the sin, or has already confessed it to someone else, or has a lawful reason for keeping silent, or that after all the other person had erred. The confessor may refuse credence only when he has indubitable evidence of the sin which the penitent does not reveal, when, for instance, he has seen it with his own eyes; in this case says Suarez (l. c.), “he is not bound to abide by the penitent’s statements in such a way that he cannot use his own knowledge to convict and reprove the penitent himself.”

These principles apply in the case that the confessor extra confessionem has learned of the penitent’s sin, as also in the case that he knows it ex confessione alterius, as St. Thomas plainly indicates in his first quoted sentence (opusc. 7. al. 12. qu. 6.).

But the circumstances may be, as in the present case, of such kind that the confessor knows from the confession of another the sins of a penitent with evident certainty, because it could not possibly be supposed that the first penitent would calumniate the second, nor that she erred, because she had taken part in the sin. Now the question is, can the confessor make use of this knowledge, gained from the confession of another, as the rule for his conduct towards the penitent? We do not mean a use producing an obvious violation of the seal of confession, i. e., by direct reference to the accusation of another, or through pointed questions, from which the penitent may easily become suspicious that another revealed his sin. It is to be considered, however, whether it would not be allowable in order to prevent an invalid absolution on part of the confessor, to leave the penitent in good faith about receiving absolution, and either not to absolve him at all, saying a prayer instead of the absolution, or to absolve him sub conditione. On the one hand the confessor is confronted by the duty not to violate the sigillum, and to consider the knowledge gained as not available for his procedure, on the other hand it seems that the avoidance of a cooperatio ad confessionem sacrilegam is reason sufficient sine ullo gravamine poenitentis not to grant absolution or to grant it sub conditione. This is still a mooted question. St. Alphonsus enumerates the opinions of various authors and sides with Lacroix in these words: “In my judgment Lacroix thinks better: in that case he should by no means absolve, but should merely recite some prayer in order to conceal the denial of absolution.” Amongst the modern Moralists this view is also held by E. Müller, who however counsels conditional absolution when it is not certain that the penitent’s confession is sacrilegious. Göpfert holds in principle that the penitent in this case is not to be absolved: “When the confessor knows the sin only from the confession of another, particularly of the participant in the sin, then without the other’s special permission he ought not to inquire in particular about this sin, but should put only general questions that do not endanger a revelation of the other’s confession. If it is quite evident that the penitent has sacrilegiously concealed the sin, he ought not to be absolved, but should receive the blessing, without telling him about it.” When, however, such plain evidence is not practically obtainable, as is generally the case, absolution is to be given: “And since this evidence cannot be established through the confession of another exclusively, the penitent is as a rule to be absolved, absolutely, if there is no reason to doubt his sincerity, otherwise conditionally.” Noldin (De Sacram. n. 402) leaves the question open: “But if he does not confess the matter and it is plainly established that the penitent is concealing a sin committed, it is lawful to omit absolution and to recite some prayers in order to conceal its omission; but it is also lawful to absolve the penitent either absolutely or conditionally.” Gury takes a somewhat different attitude in solving a similar case. The penitent not only might, but must—saltem probabilius—be absolved. The following reasons are presented: “1. A confessor cannot use knowledge obtained from confession to deny the sacrament to any penitent. 2. Even granting at least the probability of the other opinion, it is not lawful to use a probable opinion in a matter concerning the sacramental seal.” Gury allows only a conditional absolution, for reasons of respect for the Sacrament; and, on the other hand, on account of the seal of confession and the penitent’s possible good faith, he does not permit a denial of absolution. Bucceroni, giving as his authority St. Thomas, as above quoted, is in favor of giving absolution as a general rule.

p. 195As in this important question the authors take no very decided position, it is to be recommended to absolve the penitent sub conditione, for while, on the one hand, there is good reason to doubt his sincerity, there is, on the other hand, the general principle: credendum poenitenti pro se et contra se. There is no violation of the seal of confession, because there is no revelatio peccati and no gravamen poenitentis. There is, however, also sufficient probability in the opposing opinion that one may refuse absolution, unknown to the penitent, the penitent being dismissed with the confessor’s blessing; a mala fides would at any rate make the absolution invalid.


Case LXIX: A Hasty Decision

p. 197Case.—Paul admits in his confession that he has defrauded Serafino, in a business transaction, of the sum of five hundred dollars. He intended to make the proper restitution, but has learned that Serafino was lost in the Titanic disaster. He asks the confessor what to do about the money. Without reflecting, the priest advises him to give the-money to charitable works. Upon his promise to do so, Paul receives absolution and goes his way.

Question.—Was the decision of the priest wrong, and is he, therefore, himself bound to restitution?

Solution.—In the first place, we must note that the confessor gave no positive decision, He merely advised the penitent. Had he commanded, or obliged, Paul to give the money to the poor, his action would have to be judged in the light of stern theological principles. It is clear that the decision was given hastily and without due reflection. A little thought given to the facts would have resulted in an advice, or even a command, quite at variance with the suggestion made to the penitent. Without any doubt the money does not belong to the poor, but to the heirs of Serafino. Hence it is Paul’s duty to do his best to find the heirs, and to restore to them his ill-gotten goods. It may be claimed that he has made restitution, since upon the advice of the confessor he has deprived himself of the stated amount for the benefit of the poor. But such erroneous advice, even when followed to the detriment of the one who seeks it, does not satisfy the obligation existing by reason of the original fraudulent action. As a result, Paul remains indebted to the heirs of Serafino, provided he can find them. His putative restitution was his misfortune: but he can console himself by the thought of the good he has done and the Lord may graciously take his loss as an act of atonement. In the event of his refusal to restore a second time, is the confessor obliged to do so for him? The priest when he realized his mistake should have sought out the penitent, and with his permission spoken of the matter and corrected his mal-advice. If he could have done so without grave inconvenience, and yet did not do so, then he is-bound to make restitution in case Paul refuses. This is not because of the wrong decision, but because of the neglect to prevent the grave detriment to Paul when he could easily have done so. There is reason to think, however, that there was no grave theological fault in this particular case, and hence no sin upon the part of the priest; and in that case no duty of restitution. Wherefore, if he could not find Paul in time to prevent the distribution of the money among the poor, he would not be bound to make good in the name of Paul. If he has good reason to believe that his penitent would not agree to the second restitution, and would feel inimical because of the erroneous decision, he could leave Paul in good faith, either for a time or for good. Hasty decisions of the confessor are full of danger and are prone to work evil.


Case LXX: An Ignorant Penitent

p. 199Case.—Father Caius hears Bertha’s confession, and from the very beginning discovers that she is extremely ignorant about her religion. To the question, “Are there more Gods than one?” she answers correctly. She knows also of God’s justice, of the existence of Heaven and hell. But that is all. When asked how many Divine Persons there are, she becomes confused, saying first seven, then one, then three. The question, “Who died for us upon the cross?” she is unable to answer.

Question.—What should be done with such a penitent?

Solution.—Father Caius should admonish this ignorant penitent of her obligation to receive religious instruction, and the administration of the Sacrament should be postponed until due instruction has been imparted. If the confessor foresees that on account of shyness or other obstacles she would not come to be instructed, or if perhaps he will not be able later to instruct her himself, for instance, if he is a missionary, then he must not dismiss her, saying that he can do nothing with her, that she must seek instruction, but he must then and there teach her the most necessary truths (S. Alph. L. VI. 608).

Indispensably necessary for the validity of absolution is the knowledge of the existence of one God and of His justice (Heb., II. 6). Whether the knowledge of the Divine Trinity and of the Incarnation is indispensably necessary (necessitate medii) is a matter of dispute among theologians. A list of literature on this point we find in S. Alphonsus L. II. n. 2. Since probably the confessor is pressed for time he may content himself by making Bertha acquainted hic et nunc with the last-mentioned two articles of faith; then, in regard to knowledge of the mysteries of the faith, she is capable of receiving absolution. It is not necessary to impart instruction strictly according to the catechism. Caius may say: “You know that there is but one God. But there are three Divine Persons. How many Divine Persons are there? They are called Father, Son, Holy Ghost. What are they?” In the same way he should instruct and question her concerning the Incarnation.

In the event of Bertha having gone to confession often before, it may be presumed that the confessors did their duty as doctores. What, however, is to be done if it becomes apparent that Bertha has not been questioned by any confessor, much less instructed? Ballerini is of opinion that, according to the principles of probability, the ignorance of the mysteries in question would not necessitate a repetition of previous confessions, and in support of his decision he quotes St. Alphonsus L. VI. n. 505: “It must be noted that penitents are not to be compelled to repeat confessions unless it is morally certain that they were invalid.” The Saint, however, does not seem to allow the application of this procedure to a case like ours, because he calls the view of the necessity (necessitate medii) of the distinct knowledge of both mysteries communior et (videtur) probabilior, and concludes his investigation with the following words: “Therefore, when he has recognized that his confession, because of ignorance of the mysteries of the Most Holy Trinity or of the Incarnation of Jesus Christ, was probably valid but also probably null, he is bound, after he has been instructed concerning those mysteries, to repeat the confession.” In these two points made by St. Alphonsus there is no contradiction, they are in perfect accord. In L. VI. 505, he treats of certain acts which the penitent positively performed and in regard to them applies the principle “in dubio praesumitur rite factum, quod factum est” as also “in dubio standum est pro valore actus.” The teaching of St. Alphonsus on the point referred to is strictly in accordance with this principle. In L. II. 2, namely, in our case, he treats of something quite different, namely of a subjectum capax or incapax Sacramenti. Here there can be no presumption of validity. Here comes into consideration the proposition condemned by Innocent XI. “It is not unlawful, in conferring the Sacraments, to follow a probable opinion concerning the validity of the Sacrament while leaving aside the safer opinion.’ Therefore the Saint insists upon the iteratio confessionis (cf. L. I. 48. H. A. I. 25). Moreover, probably every conscientious confessor, guided by Ballerini, would cause Bertha to repeat her confessions, as this course evidently would present no particular difficulty and in praxi one prefers to choose the safer way.


Case LXXI: Treatment of an Habitual Drunkard in the Confessional

p. 202Case.—Assuredly habitual drunkards are no small trial to the confessor, especially when they make not the slightest attempt at amendment. How is this class of habitual sinners to be treated in confessionali? We have here in mind the notorious drunkard who adds to his guilt by giving scandal to others. In his work on Moral, Noldin says on this subject: “Those who relapse into drunkenness and are publicly known as such, who become drunk almost every week or even more frequently, are not to be altogether driven away from the Sacraments, but ordinarily neither are they to be admitted to them at once. Not the former, because no person’s amendment is to be despaired of; not the latter, chiefly because one who is foreseen to be about to violate his resolution after a short time cannot be absolved unless necessity presses: for scandal would have to be feared if he relapsed immediately after receiving the Sacraments; moreover, because the public scandal must first be repaired. Therefore absolution is to be deferred for a penitent of this kind until he has at least amended himself to some extent. Indeed, even in the case in which he had been absolved at once because of an extraordinary sign of repentance, it is better not to admit him immediately to Holy Communion, both so that the public scandal may meanwhile be repaired by actual amendment and so that scandal perhaps arising from a relapse may be forestalled” (Summa Theol. Mor. ed. V. P. II. n. 411).

Question.—What about the matter when there is question of the Easter Confession?

Solution.—This kind of habitual sinner usually comes to confession only at Easter. Assuredly even then a recidivus ex genere ebriorum must not be absolved if the confessor has reason to doubt his disposition. Such doubt is certainly present if the penitent on his part has done nothing to reform, and has not avoided the occasions. It would be wrong to think “if he is disposed hic et nunc then with a good conscience I can give him absolution.” True, every habitual or occasional sinner may be absolved if only in actu he is disposed, and may be regarded as such by the confessor, even if later the penitent does not amend, and the confessor foresees that he will relapse into his former habits. “A relapsing sinner who is prudently judged disposed can always in himself be absolved; for one who can truly be judged disposed can be absolved, although he is a relapsing sinner: for nothing else is required for valid and lawful absolution except that he be actually disposed; future amendment, however, is not required for true disposition, nor does foresight of a future relapse prevent it’” (Ibidem, n. 410). “A person in an occasion of sin and a relapsing sinner can always be absolved, provided that he can prudently be judged by the confessor to be truly disposed, whatever the sign may be upon which his judgment is based: whether ordinary or extraordinary, whether the penitent brought it to confession or at last displayed it in confession in response to the confessor’s admonition” (Ibid., n. 411).

p. 203But now I ask: may a recidivus, as in our case, who for years, perhaps, has given his confessor empty promises, and has made no earnest attempt or hardly any to break with his sinful habit, be regarded, prudenter, as vere dispositus? How, then, may a confessor absolve such a one simply because he appears disposed hic et nunc? (Unfortunately there are confessors who absolve everyone if only they say “yes.” It is hardly necessary to remark that such administration of the tribunal of Penance is in damnum perhaps even in perditionem animarum.) There could be only one valid reason to exercise clemency in the case of such a penitent, and that is the periculum diffamationis, in the event of his not being absolved. But this is not as bad as it seems at first sight. If in a town a habitual drunkard is publicly known as such, then there can no longer be talk of defaming.

p. 204However, if the confessor believes for good reasons that he ought to absolve him, then he should likewise permit him to receive holy Communion; for though Noldin considers it prudent not to admit a notorious drunkard at once to holy Communion, even if he has been absolved propter signum extraordinarium poenitentiae, still on occasion of the Easter Communion a milder interpretation may prevail; on the one hand quia urget praeceptum, and, on the other, because the faithful take less scandal, just because it is the Easter Communion.


Case LXXII: A Zealous Penitent Discouraged by Imperfections and Venial Sins

p. 205Case.—Anna has a great desire for Christian perfection. Accordingly she goes to confession every week, and receives Holy Communion daily, whenever possible, hoping thus to attain by sacramental graces a steadily increasing purity of heart. The results, however, do not meet her expectations, she is conscious of still possessing many faults, hence she loses courage and weakens in her efforts.

Question.—How should a confessor treat his penitent in order to encourage her faithful adherence to the practice of daily Communion?

Solution.—In the well-known decree of December 20, 1905, hope is expressed that Communicants who receive daily, with the right dispositions and in the state of grace, may also gradually avoid venial sins. Anna desires to be freed of her faults, hence her zeal in receiving the Sacraments. She had hoped to draw this fruit quickly from daily Communion, but she is disappointed in her expectations. The confessor, as a wise physician of the soul, must, before all things, inquire into the causes of this disappointment. Possibly it is brought about by the fact that her expectations were exaggerated, or even presumptuous. Anna believed that she would be freed not only from all sins, but even from all imperfections. As imperfections, the moralists designate either acts or omissions contrary, not to a positive commandment, but to a counsel; another definition classes them as violations of the moral law which are quite involuntary, such as distraction in prayer, involuntary emotions of anger, envy, etc., and, in general, all faults that proceed from guiltless ignorance or inattention. This latter definition, where there is discussion of the difference between imperfections and venial sins, is to be preferred to the former, since imperfections in the first sense are not always free from real sin, while, as defined in the other sense, they never include guilt. To free one’s self by degrees from such imperfections, in as far as this is possible to human beings, should be the endeavor of every Christian, but he should not forget that he can never achieve this perfectly in this life. Perfect purity is exclusively the privilege of the spirits dwelling in Heaven; on earth even the just have always occasion to accuse themselves of moral shortcomings, and to lament with the Apostle: “Who will deliver me from the body of this death?”

p. 206It would be presumptuous to insist on the gift of angelic purity, and it would surely lead to various errors. To a penitent with such aspirations St. Francis of Sales gave the admonition, “Often we take pains to become good angels, and in our zeal we neglect to be good men and good women.” He pointed out the importance of being patient with oneself: “Patience is that virtue which most assures us perfection. We must practice it in dealing with others, but it is equally necessary to exercise it with ourselves. Those who aspire to a perfect charity, must have more patience with themselves than with others. We must endure our imperfections in order to gain perfection.”

With venial sins it is different. These are more or less voluntary violations of the moral law, for this reason they offend God, and in this aspect they are to be abhorred as a positive evil. While in this life it is not possible to avoid always even the least of venial sins, yet it is possible to lessen their number, or to keep oneself entirely free from a certain species of them. That the penitent may never become lax in this endeavor, should be the special solicitude of the confessor. He will, in order to avoid the rock of extreme severity, and in order to discourage neither himself nor his penitent, clearly distinguish between sins of frailty and sins that result from a perversity of the will, or from bad habits. Even the saints were not wholly free from sins of frailty; they, too, had to confess with St. James: “In many things we all offend.” Such faults enter only too easily into our minds, actions and omissions; they can, however, be just as easily wiped out again, especially through prayer, as St. Augustine teaches: “For the daily, brief, and light sins without which this life is not led, the daily prayer of the faithful makes satisfaction... this prayer completely wipes away slight and daily sins,” Ench. 71. As a matter of fact these very faults of weakness work for the good of those who truly love God; for as they are thus continually reminded of their frailty, they are more firmly imbued with an humble self-knowledge. P. Scupoli tell us how advantageous is this knowledge of our faults: “O happy knowledge (of our frailty) which sanctifies us in this world, and uplifts us to the glory of Heaven! O splendid light, proceeding from the darkness and flooding the soul with celestial clarity! O hidden pearl, shining forth from our obscurity! O nothingness that uplifts us to the possession of all things!” If the saints received extraordinary graces from God, not a little of this was due to the fact that they chose to give themselves up to the contemplation of their own nothingness, and fostered within themselves the spirit of humility and contrition.

p. 207Upon this important point Anna must be enlightened so that what should really inspire confidence and courage may not become a cause for discouragement.

When, however, there is question of faults arising from perversity of will, and deliberately committed, then the case assumes another aspect. A spiritual condition of this kind requires careful treatment on the part of the confessor.

p. 208How harmful such faults are to our striving for virtue is aptly told by P. Lancicius. He writes, in the introduction to an exhaustive treatise upon venial sins: “During the forty-seven years of my priesthood, I have been at different times the spiritual director of lay persons and of Religious. In this work I was made aware that many persons received great graces from the Lord, but with the greater number I saw that they received lesser graces than the Divine bounty would have poured out upon them if they had been more diligent in avoiding numerous venial sins, especially those committed with deliberation.”

Should the confessor perceive that Anna is enmeshed in faults of this kind, that she commits certain faults from habit, then he will, first of all, prescribe the remedies needed against her shortcomings, and impress upon her the conscientious use of the same. Some pious, but little instructed, persons fall into the error that sacramental grace will do all and that it will suffice to receive Communion frequently in order to attain the heights of Christian perfection. If Anna sincerely desires to be cured of moral ills she will assuredly show her good will by a diligent use of the prescribed remedies, and thus gradually attain the desired goal. Should Anna, however, manifest a lack of good intention, by neglecting to cooperate with sacramental grace by her own suitable effort, then the prudent confessor will regard her case as critical, and, if necessary, treat her with warranted severity. Such souls are frequently in grave danger of straying afar from the path of virtue. In the case of such persons the question arises: Have they, indeed, the pious disposition, which is before all things requisite for daily Communion? Are they, indeed, in the state of grace? Admittedly they will not commit any sin which they regard as a grievous sin. Yet, what security is there, in their deplorable condition, that their supposedly venial sins are not really mortal sins, or at least will not soon lead to such? In judging sinful acts, which Moralists hold to be grievous sins ex genere suo, which, however, may be slight on account of parvitas materiae, it is often very difficult to define the borderline that divides venial sins and grievous ones, and, since even the most skilled Casuists often admit their inability to distinguish in this matter, how can a person, less well-informed, without conscious self-deception claim that this borderline has not been overstepped, when she has over and over again sinned deliberately against charity, justice, etc.? Moreover the neglected grace is gradually withdrawn from the tepid soul, and the Divine warning is being fulfilled which was pronounced upon the Bishop of Ephesus: “Because thou art tepid I will begin to vomit thee out of my mouth.” There is, finally a particular point to be taken into consideration regarding such persons. Not infrequently the habitual faults of those avowing the aspiration to a devout life are yielding scandal. Their lack of charity, of fidelity to duty, of humility, meekness, etc., casts not seldom a dark shadow upon piety itself and brings it into discredit. The scandal which the world takes at the devout is surely often a pharisaical scandal-taking, their malice gleefully making small faults the occasion for vilification of all religion. Unfortunately, however, there is sometimes real scandal of this sort which the confessor must combat with energy. Should all his endeavors fail, then he must not hesitate to keep such persons, who evidently misuse the sacraments, from approaching them until they are induced to make a better use of the same.


Case LXXIII: Apparitions of Poor Souls from Purgatory

p. 210Case.—Claudia, a very sensible and staid woman, tells her confessor the following experience: “A few weeks ago my mother, a very conscientious and devout person, died suddenly. Night before last she appeared to me—I was wide awake—her expression was sad and troubled; after a short while she spoke to me, saying that she had to endure great suffering in purgatory, and she asked me to have a Mass said for her on a privileged altar, to offer up Communion five times, to make the Stations of the Cross once, and to say the rosary on three consecutive Saturdays. Then she vanished. This apparition: was quite unforeseen and made a profound and painful impression upon me, so that I feel impelled to comply with her request. To-day I wish to begin with offering up Holy Communion. But first I would ask you to tell me whether I am allowed to heed the apparition and the request.”

Solution.—The chief points which the confessor must here consider are the following:




	The confessor is not at liberty to doubt the possibility of such apparitions (Deo sic volente), or abruptly to declare them a case of superstition. There are many, of course, who deny the possibility of such apparitions, and who speak of them in terms of derision and mockery; but if we inquire from what kind of people such denunciation emanates we find they are those who deny the existence of God, and the immortality of the soul, or purgatory, or at least doubt these fundamental truths; or those infected by the canker of rationalism, who therefore thrust from them everything belonging to the realm of the supernatural. The opinion of such persons is of no value in the present case.



p. 211That an intercourse may take place between the world of spirits and the world of men is plainly evident from the first to the last page of the Bible. It begins with the appearance of the devil in Paradise, and concludes with the apparition of the Angel to the seer of Patmos. Also there is evidence of apparitions of departed human souls. Judas Machabeus had in a dream a vision of two saints long departed, the high priest Onias and the prophet Jeremias, the latter handing him a golden sword for the holy combat, and the author of the book calls this dream worthy of belief (cf. II. Mach. 15, 11). At the transfiguration of Christ on Tabor there appeared Moses and Elias; the three disciples, Peter, James, and his brother John, beheld them and heard them converse with the Lord (cf. Matt. 17, 1). At the resurrection of the Redeemer many saints left their tombs and appeared to many persons in Jerusalem (cf. Matt. 17, 53). Why, then, might not the souls in purgatory by Divine permission or disposition, appear to the living, be it to invoke their assistance, or to bring them a Divine warning concerning their salvation?

But it is not Holy Writ alone that gives evidence of the possibility of a communication between the spirit world and that of men; we have from all centuries of the Church most credible witnesses to this fact, among them persons of high standing in the Church. Regarding the abundant and unimpeachable testimony of these credible persons, who either relate such appearances from irrefutable sources, as, for instance, Saint Peter Damian (Opusc: xxxiv.), or to whom such visions appeared, as Saint Theresa, the theologians say: “It is certain that the souls suffering in purgatory have appeared at times to the eyes of their friends and relations, with sad and troubled mien, in order to implore of them their prayers and their intercession.” (Scaramelli.) St. Thomas of Aquin thus declares himself on this subject: “We must distinguish regarding the departed souls as to what happens to them according to the laws of nature and according to the dispositions of Divine providence, because, as St. Augustine says, different are the limitations of things human, different the manifestations of Divine power, different what happens in the natural order, and different the miraculous. According to the natural order, the departed souls, after they have been placed by God in their abode, are barred from association with the living. Divine Providence, however, permits them at times to leave their abode to appear to the eyes of men, as is related by St. Augustine of the martyr Felix, who appeared visibly to the citizens of Nola, when they were beset by their enemies. We may further believe that the souls undergoing punishment are sometimes allowed to appear to the living, either for the instruction and warning of men, or, in the case of those in purgatory, to implore aid, as is proved by many incidents related by St. Gregory the Great (Suppl. qu. 69. a. 3). St. Augustine terms it a “great impertinence” to declare such apparitions impossible, since so many proofs and so many men inspired by the spirit of God can be quoted for their actual occurrence. (“It is a mark of great shamelessness to deny that souls are from time to time sent to us from their abodes, when so many wise men filled with God establish that very thing by their reason and their experience.” De cura pro mortuis.) Similarly writes Benedict XIV, in his work on the canonization and beatification of the servants of God. Hence Dr. Ernest Miiller teaches: “It is certain that apparitions of the dead are possible, both because angels appear although they are spirits, and because authentic history relates very many apparitions of the dead.”




	In the case of an apparition of a suffering soul from purgatory, inquiry must be made whether there are circumstances that point to superstition, or otherwise render the matter suspicious.



p. 213Suspicious would be the desire for such an apparition; it would point to presumption, or to idle curiosity, even to conceit. Such coveting excites the imagination, so that one readily sees and hears the desired things, moreover God may permit in punishment of such sins a mockery by evil spirits. While evil spirits, as St. Augustine, St. Chrysostom, St. Thomas and other theologians teach, cannot cite the souls of the departed either from purgatory or from hell, they may assume their shapes, and thus deceive the curious. A second, even more important point, is, that the persons who claim that a soul from purgatory has appeared to them, have done nothing to bring it about, have not employed superstitious means, that the purpose of the vision is a good one, that the speech of the apparition contains nothing contrary to faith or good morals, nor is otherwise suspicious. The temperament of the persons who have had visions must also be taken into account; it makes a great difference whether they are inclined to superstition, or credulous and easily deceived, whether they deserve belief, or whether they have a well-deserved reputation for fibbing. It would be well for the confessor to ask this woman what impression the vision made upon her. If she feels confirmed in the faith, and induced to acts of piety and charity, this will speak in its favor. Finally, it is to be ascertained whether the woman was convinced from the beginning of the truth of the apparition. If God permits or wills a suffering soul in purgatory to appear to friend or relative, it may be assumed that God also grants to the person certainty about the truth of the apparition.

If all these points are ascertained to be favorable, the confessor may regard the apparition as probable and so inform his penitent, all the more as she obediently submits the matter for his decision.

p. 214


	To render a positive decision as to whether one of the poor souls had really appeared to a penitent will be very difficult for the confessor, even if the facts favor such a decision. Such decision, moreover, is not necessary; a well-grounded probability is sufficient warrant to tell the penitent that she will not be guilty of superstition if she accepts the truth of the apparition, and to admonish her to fulfill the request of the poor soul, all the more so when the things requested are most worthy, and certainly very beneficial to the souls in purgatory. After the penitent has performed the good works asked for, she should not fail to continue her prayers for this soul, even if the soul appears a second time and declares that she is released from purgatory. No matter how we might wish to believe the truth of such a message, there is not such certainty as to exclude all possibility of delusion. Hence in order to prevent a detriment to the departed, the penitent should offer her prayers and good works with the intention that if this particular soul no longer needs them, God may accept them for other souls. Caution should be exercised not to talk freely about the vision, as such things are not rightly comprehended by everybody.






	If the confessor perceives that the apparition as related by the woman is connected with suspicious circumstances, he must give his penitent the necessary admonition; he must reprove the undue curiosity of which she probably has been guilty, also point out how dangerous such undue desire is, and forbid everything that savors of superstition or fortune-telling, etc., move her to contrition and good resolutions, and exhort her to confine herself to the prayers and good works practised and prescribed by the Church.



From the above follows the answer to the question asked about this case. There seems to be nothing here to arouse suspicion and circumstances seem to favor the conclusion that there was an apparition. The request made of Claudia corresponds perfectly to the practise of the Church.

A confessor will do well to be slow in giving belief to reports of apparitions, because while they may happen, they happen very rarely. On the other hand, deception and illusion are easily possible. It would be an error to deny the possibility of such apparitions, but it would also be a grave error to believe too readily the reports of such apparitions, as for one thing it would certainly promote superstition.


Case LXXIV: Street Confessions

p. 216Case.—Columbanus, a priest in good standing, passing along the street, is accosted by a layman, who after a few minutes’ conversation requests the priest to hear his confession then and there. After some hesitation, the priest does so, and finding no reserved case, he imparts absolution.

Question.—Did Father Columbanus act correctly under these circumstances?

Solution.—The sacred character of the Sacrament of Penance demands that the graces of the Sacrament should be imparted in a solemn and sacred way. Hence the Church has determined that all confessions are ordinarily to be heard in a church; by the name church are not to be understood private oratories; hence confessions are not to be heard in private oratories, unless special permission be granted by the Bishop of the Diocese for such a practice. The Councils of Baltimore are explicit enough on this point, and they authoritatively declare that confessionals are to be erected in all churches in suitable and convenient places, where the faithful may reverently receive the holy Sacrament of Penance. Strictly speaking, then, confessions are not to be heard outside of a church unless circumstances are otherwise than ordinary. On the other hand, all authorities concede that in the presence of extraordinary conditions confessions may be heard anywhere, provided the place be in keeping with the dignity of the Sacrament; this demands, as the minimum, that the place be “decent.” Of course, in cases of urgent necessity, as in the presence of danger of death, the spiritual welfare of the soul will call for the administration of the Sacrament anywhere. As to the present case, it must be said that the practice of hearing confessions on the street, when there is no question of danger of death, is not to be countenanced. It can easily be seen that, were such a procedure admitted as a general thing, the way would be opened to extreme carelessness, and no proper safeguard could then be provided whereby the reverence due to the Sacrament, as a grace-giving institution of Christ, could be maintained. Hence the Church has wisely legislated against such a custom. However, it cannot be denied that there may betimes, not speaking of the needs of the moribund, when it would not be illicit to hear confessions outside of a church, and even on the street. Where there is a sufficiently grave reason, the Church would not be against the imparting of absolution (per modum actionis) even on the street. If, for instance, a man found himself in mortal sin, and to remain in that condition for any length of time grievously disturbed him; or if he had to go on a journey of duty, exposing himself to danger on the way, and if in neither case he could go to a church to make his confession, assuredly he would be justified in confessing even on the street. He might be a sea-voyager, about to take ship for a distant land, and by reason of lack of time unable to go to a church. He would be compelled to sail the ocean with his soul burdened by sin, unless he could confess to a priest whom he fortunately meets on the dock. To take advantage of his opportunity to remove his grave spiritual danger would undoubtedly be justifiable. The action of Columbanus would have to be judged in the light of the principles just set forth. If grave and weighty reasons were present, his action was licit, but it was illicit in the absence of sufficient reason. Indiscriminate hearing of confessions on the street cannot be defended against the positive legislation of the Church determining the proper place for the reverential administration on this Sacrament.


Case LXXV: Absolution on the Battlefield

p. 218Case.—A regiment of Catholic soldiers, doing service “somewhere in France,” is called upon to engage in active strife. Patritius, their chaplain, realizing the impossibility of hearing the soldiers’ confessions individually before the hour appointed for them to take their places in the trenches at the front, acted as follows: o

In a brief sermon he counseled them to make sincere acts of contrition, and assured them that he would pronounce over them the words of general common absolution and exhorted them to approach the altar for the reception of Holy Communion, and instructed them to go to confession in the ordinary way the first opportunity they had, should any of them survive the danger which then threatened them.

Questions.—(1) Could Patritius validly and licitly give absolution to a multitude by pronouncing the formula once only, provided that a change be made from the singular to the plural number where required? (2) Did Patritius act rightly in administering Communion to the soldiers thus absolved? (3) Should he have insisted upon a subsequent integral confession if opportunity were given them to make such a confession? (4) What should be said about the question of the fast?

Ad 1. Patritius could validly and licitly absolve in the manner described. All the requisite conditions for valid absolution are present in the case, and necessity guarantees its licitness. (Cf. Sabetti-Barrett-De Forma Sacramenti Poenit, p. 643, res. ad Quar. 50.)

Ad 2. Patritius did act rightly in exhorting the soldiers to receive Holy Communion. In the declaration of the Sacra Poenitentiaria Apostolica dated Feb. 6, 1915, it is expressly stated: Nothing prevents those thus absolved, in the aforesaid circumstances, from being admitted to receive the Holy Eucharist.

Ad 3. In the same declaratio just cited it is prescribed as follows: But military chaplains are not to omit, when opportunity is given, to teach them that absolution bestowed in this way will not profit them unless they have been rightly disposed, and that the obligation remains for them to make a complete confession in due time if they escape the danger.

Ad 4. A decree of the Sacra Congregatio, De disciplina Sacramentorum, dated Feb. 11, 1915, reads as follows: Soldiers called to battle (i soldati sul fronte) can, with the required conditions observed, be admitted to the Sacred Eucharistic Table by way of Viaticum.

Communio per modum viatici may be given to persons not fasting. In the case in question there may be no possibility, at least without a very great inconvenience, of observing the jejunium naturale. Hence the soldiers may approach Communion even though not fasting. (Noldin—De Subjecto Eucharistiae, No. 154. Sabetti- Barrett, p. 579, res. ad Quaer. 10.)


Case LXXVI: Indulgence of the Forty Hours

p. 220Case.—Felix, a country pastor, holds the devotion of the Forty Hours regularly, as required by the law of his diocese. The Blessed Sacrament is exposed all day and reposed at night. But the pastor is much disturbed because during the day, and for many hours, the Divine King is left absolutely without an adorer. His people live at a distance and cannot, or will not, desert their work to spend an hour or two with the Lord. They are very faithful in coming in the evening to the devotions, and nearly all approach the Sacraments during this time of special grace. But it is impossible to bring even a small number during the day to “watch and pray.” The pastor himself must spend all the day as the guard of honor. He wishes to know whether or not he could repose the Blessed Sacrament during the day and expose it for the usual devotions in the evening, when the good people throng the church, often coming for miles around.

Solution.—It seems that conditions such as just described are quite prevalent in rural districts. We think that under the circumstances, it is the pastor’s duty to consult the bishop, and, having informed him of the case, to abide by his decision. The pastor cannot of his own authority solve the difficulty in his own way. It would not be unreasonable for him to repose the Blessed Sacrament after the morning Mass when the people return to their homes, but the further question of the spiritual good, that is, in the present case, the indulgences, which are extraordinary during the Forty Hours devotion, is not to be forgotten. In the Instruction of the Congregation of Rites concerning this devotion the rule was laid down that the adoration should not be interrupted. Hence in religious houses the custom prevails of nocturnal adoration. The Sacred Congregation ultimately allowed an interruption and sanctioned nocturnal reposition, and granted an indult safeguarding the extraordinary indulgences of the devotion. It is clear that such a concession would not include the interruption suggested by our country pastor. Hence were he to adopt the above-mentioned practice he would seriously interfere with the much-sought-for indulgence. This would not be fair to the people of the parish who, out of their devotion, make the sacrifices entailed in their effort to gain the indulgence, and who, if they knew that they could not gain their object, might be loathe to attend even the evening devotions. Hence, the only thing the pastor can do is to see his bishop and let him, through his ordinary or extraordinary faculties, solve the difficulty and sanction the practice.


Case LXXVII: The Scapular Medal

p. 222Case.—Last summer, while railroading through England, Father Titus journeyed with some Irish soldiers who were bound for the front. Their splendid devotion to Mary Immaculate showed itself in the scapular which they were proudly wearing. Some, who had no scapulars, asked the priest for a pair, but as he had none with him, he determined to give them medals from Lourdes which had been blessed at the shrine, and which he again blessed before giving to them. He knew that the Holy See had allowed the use of medals in place of the scapular, so his mind was at ease. Since then Father Titus has heard that only special medals can be used for the gaining of the scapular indulgence.

Question.—Did Father Titus do right?

Solution.—Father Titus’ action was sacerdotal and praiseworthy. The simple faith and prayerfulness of the soldiers going to the front must have been pleasing to Almighty God, and it surely won for them at least the spiritual protection of the Mother of Christ, whom they intended to honor by scapular or medal. Yet it does not follow that they gained the scapular indulgence. The fact that the medal was from Lourdes and had been blessed there does not attach to it the indulgence granted by Pius X. in 1910. The conditions imposed by the Pope for the gaining of the indulgence have to be met. In general these conditions are: (1) Enrollment in the scapular by a priest having the proper faculties. (2) Wearing of the scapular, or of its substitute, the medal. (3) Blessing of the medal as prescribed. (4) The medal to be of the type determined by the Holy See and commonly known as the scapular medal. If all these conditions were fulfilled, then the soldiers could gain the indulgence given for the wearing of the scapular. That they were not, is rendered certain by the fact that the medal given by the priest was a Lourdes medal and not a scapular medal. Again, the question arises as to the faculties of the priest. Did he have the necessary faculties for blessing scapular medals? In March, 1912, concessions were made in favor of soldiers (sub armis), but even here the medal of investment had to be blessed by a priest having such faculties. In November, 1914, Benedict XV. granted faculties to all priests, even to those who are not approved for the hearing of Confessions, whereby they may bless and indulgence the scapular medal. This concession is granted only in favor of soldiers, and of those soldiers whose countries are at war, and is to last only for the duration of the war. It is to be noted again that only the regular scapular medal can be blessed under this extension of faculties. Any priest, from, or in, any country, can bless these medals, provided they are intended for soldiers under arms of the nations at war. Hence this indulgence of the scapular, even in these days, is not effective in relation to the Lourdes medal.


Case LXXVIII: The Last Sacraments Sacrilegiously Received

p. 224Case.—Orlandus, grievously sick, was given the last sacraments in the morning by his parish priest. In the course of the same morning he sends for Raymond, another priest, and confesses with tears that in his confession the same morning he had purposely omitted a mortal sin, and hence had received the last sacraments unworthily.

Question.—What obligations arise therefrom:




	For the sick Orlandus.






	For the confessor Raymond?



Solution:




	Orlandus manifestly is guilty of a threefold sacrilege, and has not fulfilled the Divine and ecclesiastical law of confessing his grievous sins in immediate danger of death and of receiving the holy Viaticum, for here, even more than in the case of the Easter Communion, the obligation is not satisfied by an unworthy reception, as is evident from the nature of the matter and also from the 55th of the propositions rejected by Innocent XI. (Denzinger, No. 1205). Hence, Orlandus is obliged, under grievous sin, to confess his sins validly and to receive worthily the holy Viaticum. As regards the Sacrament of Extreme Unction, the dying man is not strictly obliged per se to receive the same, as St. Thomas and St. Alphonsus (L. VI. n. 733 seq.) cum sententia communi teach, although a case when one per accidens is strictly obliged thereto may not infrequently occur.



Even though Orlandus received Extreme Unction unworthily, the sacrament was valid, and only its effects remain suspended owing to lack of the necessary disposition of the recipient. These effects become actual when the disposition previously lacking is produced, either by an imperfect contrition (attritio) combined with actual reception of the Sacrament of Penance, or by a perfect contrition coupled with intention to confess (per contritionem cum voto sacramenti) as is taught by theologians as so well founded an opinion that it may be regarded practically as certain. (Compare St. Alphonsus L. VI. n. 87 seq.) Therefore, in our case Extreme Unction need not be repeated, and would according to the Ritual be even unlawful: since in one and the same illness Extreme Unction must not be repeated unless the illness is of long duration, or unless the patient had meanwhile recovered, and is again in danger of death.

p. 225


	About the obligations, which the confessor Raymond has to fulfil, the following points should be noted: (a) Since he is not the parish priest of Orlandus his obligation to help the sick man out of his difficulty is not based upon motives of justice, but there is the obligation of charity. (b) This help consists before all in assisting the patient to make a good confession. This he may do without knowledge or permission of the parish priest, as it is generally taught that in the case of confessions of the sick, any approved priest, also any Order priest approved by the bishop, may in the diocese approbantis episcopi exercise his jurisdiction at all times and everywhere, without requiring the special permission of the sick man’s pastor or of his bishop: but in such cases the pastor should be made aware that the confession has been heard:“at least by a written notice to be left with the sick person himself” (Clement X., July 21, 1670). This notice to the pastor is in our case manifestly to be omitted, in order not to put opprobrium upon the penitent. (c) Regarding a repeated administration of the Viaticum, it is certain that the sacrilegiously received Communion does not, like Extreme Unction, produce its effects of grace subsequently when the lacking disposition has been supplied (S. Alph. L. VI. n. 87 cum sententia communi) and, therefore, it is necessary, unless special difficulties produce a moral impossibility which excuses. This necessity of again receiving the Viaticum is not to be urged upon one who is not aware of this obligation if there is reason to fear that, to the evident danger of his salvation, he would mala fide refuse to comply, as Lehmkuhl and others rightly observe.



p. 226If the dying man cannot be expected to live another day, a difficulty would occur in our case, with regard to the Church prohibition concerning the reception of holy Communion twice on one and the same day. But this difficulty disappears if we apply here the evidently correct principle: majus est praeceptum divinum sumendi viaticum, quam prohibitio ecclesiae bis in die communicandi.

A further difficulty lies in the danger for the secret of confession and the good name of Orlandus if on the same or on the following day he should receive the Viaticum for the second time. If to avoid this danger there is no other way, then, according to St. Alphonsus and others, the priest is allowed in such need to take holy Communion to the sick man secretly. Finally, one might find a new difficulty in the Church prohibition of giving the Viaticum without permission of the pastor. This permission, however, can and must in our case be presumed, since the authorities unanimously teach: “because then the will of the bishop or of the Pope is presumed” (S. Alph. L. VI. n. 236). Moreover, the pastor in administering Viaticum had exercised his authority, which does not extend to the repetition of the same, just as in an analogous case one who received Easter Communion unworthily in his parish church is obliged to repeat the same in a worthy manner, but may do so in any other church “quia jam a pastore sufficienter agnoscitur” (Marc n. 1572).


Case LXXIX: Conditional and Unconditional Administration of Extreme Unction in the Case of Unconsciousness

p. 228Case.—Cajus, a young priest, was called hurriedly to a gravely sick man whom we will name Titius. He finds the patient already unconscious, which was all the more distressing to Cajus as he had heard of him as a man who had long neglected his religious duties, had seldom or never visited a church, and had for some years neglected to fulfill his Easter duty. Cajus bestows upon him conditional absolution, and then, also conditionally, administers Extreme Unction, together with the general absolution.

Question.—Has Cajus acted correctly, or prudently?

Solution.—That Cajus in this case gave absolution conditionally was quite proper, as according to what he had heard he was naturally in doubt as to the man’s moral disposition. It is somewhat different with the administration of Extreme Unction. Cajus should have administered this sacrament unconditionally, not conditionally, and this would have been the right and prudent way. And why? Cajus should have distinguished between the valid and the worthy reception of this sacrament. When there exists a reasonable doubt as to whether a person is physically capable of receiving Extreme Unction, it must always be administered sub conditione (“si capax es’); for in such a case there is a question of validity. Instances of this kind would be the case of a sick child when there is doubt whether the necessary maturity of understanding has been reached, or that of an imbecile, when it is question whether the sufficient use of reason has ever been present. The same applies to a

X ee case of doubt whether a person is in a passing faintness or whether death has already set in, or, finally, whether the recipient is a Catholic. Since for the valid reception of any sacrament an essential condition is the intention on the part of the recipient—in the case of this sacrament at least a presumable intention—a justified doubt as to the presence of the intention prescribes the conditional administration, for instance in the case that a person before becoming unconscious would have expressed his will not to receive the last sacraments. Indeed, had such a patient so positively refused that a defectus intentionis must with certainty be concluded, the sacrament must not be given, on account of the lack of an essential condition.

p. 229It is different where it is a matter not of the valid, but of the worthy reception of Extreme Unction, of the moral disposition, therefore, of the recipient. Since Extreme Unction is in the first place a sacramentum vivorum, and as such is first of all intended for the remission of only venial sins, it must ordinarily be received in the state of grace. In so far, however, as this sacrament may become a sacramentum mortuorum, and then takes the place/of the Sacrament of Penance, which is the case when a person in grievous sin but bona fide receives it, then there are required for its worthy reception at least the dispositions required for the worthy reception of the Sacrament of Penance. May we, therefore, conclude that, where there is a positively reasonable doubt as to the moral disposition of the recipient, this sacrament is to be administered sub conditione, and did, therefore, Cajus act quite correctly when he gave to the unconscious Titius Extreme Unction conditionally? No! In our case, despite the requirements of disposition just spoken of, Cajus should have administered the sacrament unconditionally. The Sacrament of Extreme Unction, like Baptism (and this applies also to Confirmation, Holy Orders and Matrimony), possesses the peculiarity that even where it is received without the necessary dispositions it will exercise its sacramental effects. It revives, reviviscit as the theologians say, as soon as the indisposition (obex gratiae), which is present on part of the recipient, is removed. This is accomplished by mere attrition provided that after receiving this sacrament the recipient does not commit anew a grievous sin, and is not capable of receiving the Sacrament of Penance (St. Alphonsus, lib. VI. n. 707; Lehmkuhl II. n. 50-52).* But how would it be, if Titius had become unconscious in actu peccati mortalis, through intoxication perhaps, or through attempted suicide? Should Cajus then have administered Extreme Unction unconditionally? Again, if this Titius had lived an irreligious life, was a notorious drunkard, libertine, etc., could Cajus without irreverence anoint him unconditionally, when for this reason (irreverentia) many Moralists and Pastoral Theologians, amongst them even St. Alphonsus (Theol. Mor. l. VI. n. 82 and 732) favor a conditional administration? Let us suppose that Titius had really led a notorious and sinful life, or that he fell into his dangerous condition in actu peccati mortalis, without previously having given any sign of repentance. And now Cajus appears hurriedly, and gives to the unconscious Titius absolution with the condition “si es dispositus,” and administers also Extreme Unction under the same condition. Titius later regains consciousness, for some moments, and, realizing the peril of his soul, awakens sorrow for his past sins, although only an imperfect sorrow. Cajus, again sent for at once, arrives after Titius has passed away. Had he given Extreme Unction unconditionally, then Titius after arousing contrition would “per reviviscentiam” have been reinstated in the state of grace, and thus would have owed his salvation to Extreme Unction. But by administering it with the condition, “si es dispositus,” this means of grace of the Church became ineffective for Titius, though in his extreme peril it might have been for him at the last a saving anchor! What a misfortune!

* In the preceding case perfect contrition or attrition with the Sacrament of Penance was said to be necessary for reviviscence; but it must be borne in mind that here there is no question of sacrilege and bad faith, as there was in that case,

p. 231If, therefore, the salvation of a poor sinner may, and often does, depend directly and at the last upon the unconditional administration of Extreme Unction, one may with good conscience follow the view that when a proper disposition has not been evident or is doubtful, Extreme Unction should be given unconditionally. The reflection that through the absolute administration of this means of grace to a possibly unworthy subject the sacrament might suffer irreverence should not have deterred Cajus from administering it absolutely; for, as was said, a subsequent dispositio sufficiens revives the sacrament and thus reinstates the poor sinner, perhaps at the last moment, in the state of grace, although at the moment of receiving the sacrament he was morally unworthy. Persons bereft of their senses cannot commit an actual sacrilege. And should not the mere possibility of such reviviscentia sacramenti suffice to administer bona conscientia Extreme Unction unconditionally? But must not the minister Sacramenti, as far as lies in his power, follow the sententia tutior, i. e., take the utmost care that the sacrament be not dispensed to the unworthy? Yes, the respect due a holy sacrament no doubt requires such caution; yet the case is somewhat different if the recipient of the sacrament is in extrema necessitate, which is most certainly true in our case, where every effort must be made to save a threatened soul at the last moment. More than ever, therefore, the principle “Sacramenta propter homines,” must be taken into account and to the very extent required by the hope of saving the sinner, for “in extremis extrema sunt tentanda.” And since in our case a possible reviviscentia sacramenti gives hope of salvation, therefore, the Sacrament of Extreme Unction may and must be administered in a manner that allows a reviviscentia to take place: hence, absolutely.

p. 232Our Cajus will do well in future cases of the administration of Extreme Unction, where unconsciousness has already taken place, to adopt these principles:




	Where there is a reasonable doubt about the validity of the sacrament to be administered, always administer it conditionate (“si capax es’).






	Where the worthy reception is in doubt, it is always to be administered absolute (with previous conditional absolution). This should be done unless it is positively certain that a person wills to die in his unbelief and unrepentance, and unreconciled with his God, which we may never assume with certainty of a person bereft of his senses “since even the worst and most abandoned people, when brought to the confines of death, earnestly desire to be saved” and hence to such person, even if he became unconscious after an irreligious life, or indeed in actu peccati mortalis, the sacrament should be dispensed absolute —of course excluso scandalo.




Case LXXX: Extreme Unction Neglected

p. 233Case.—Julian, a pastor, discovers in a non-Catholic hospital a dying woman who had been away from the Sacraments for many years. After long persuasion the zealous pastor arouses in her a sense of her pitiable condition. She consents to go to Confession and to receive Viaticum; she refuses, however, to allow the priest to administer the Sacrament of Extreme Unction. She is convinced that she will soon recover from her malady and entertains the notion that the reception of the Sacrament of the dying means the certain and rapid approach of death. Julian is only too glad of the chance to administer to her the other Sacraments, and does not urge very strongly the question of Extreme Unction. He hears her confession and gives her Holy Communion. Upon his return, three days later, he finds that the patient died suddenly the previous night. He is much disturbed over what he terms his neglect of a serious duty, and now seeks advice upon the matter.

Question.—Was Julian to blame?

Solution.—As the law stands, a pastor, or any priest having the care of souls, is obliged by his very office, and under the penalty of mortal sin, to administer this Sacrament to his subjects who may be placed in danger of death. And the law declares emphatically that he must do so even at the risk of his own life when the patient’s salvation depends upon this Sacrament, that is, when this is the only Sacrament that the dying person can receive. The Roman Catechism states expressly that a pastor is guilty of mortal sin if he delays the administration of this efficacious rite until the last hour of the sick person’s life, or until this person’s senses are impaired. In such an event there is a grave injury done to the penitent, who may possibly die without the reception of this Sacrament, as the woman in this case actually did, and who is certainly deprived of its good effects at the very time when these are most needed. But circumstances may minimize, or entirely remove, this obligation of the pastor. He has fulfilled his duty when he has done his best to persuade the dying person to receive this Sacrament, which he stands ready to administer if the one in need of it will consent to receive it. Thus it can be affirmed that Julian has not been lacking in the discharge of his duty. He did all that he was obliged to do. Had he done more, that is, had he insisted on the administration of Extreme Unction, in all probability he would have lost the opportunity afforded him of saving a soul through the effects of Penance and Viaticum. The danger of such an alternative, which in this case was a real danger, warranted him in moderating his insistence. Moreover, the hospital authorities might have taken the stand that his action was interfering with the well-being of their patient, and likely to frustrate their efforts for her recovery. Then he would have been denied admittance to the needy soul. The responsibility, therefore, rested not with the pastor but with the sick woman. We can not say that she committed sin in refusing to receive this Sacrament. Her motives did not involve any scandal or contempt. She did receive the Sacraments necessary for her salvation. This one would have been extremely useful to her, but was in no sense necessary. So she was not obliged to receive it, certainly not under pain of mortal sin. Very many people wish to defer the reception of this Sacrament, not because they believe it will hasten their death (such belief would be sinful), but because, not being properly instructed in the knowledge of its effects, they have accustomed themselves to the opinion that its reception means that all hope of recovery must be abandoned. Of course we know that such a state of mind is based on ignorance. This undoubtedly was the position assumed by the dying woman, and hence it is evident what little hope of success awaited Julian in his attempts to persuade her to have recourse to this Divine aid. He pursued the proper course when he followed his determination to administer Penance and Viaticum, and to await a more favorable opportunity for the renewal of his entreaties in behalf of Extreme Unction. He has no reason to be disturbed.


Case LXXXI: Anointing the Feet

p. 236Case.—James, a workman, is seriously injured in a subway accident. He is taken to a hospital where one foot is found to be crushed and the other also injured, but not severely. His lower limbs are then put in splints and copiously bandaged. When the priest comes to administer the Sacrament of Extreme Unction he asks to have the dressings removed. Under protest the nurse removes the bandages and the patient’s feet are anointed.

Question.—Was the priest right in insisting on the removal of the splints, or should he have omitted the unction of the feet?

Solution.—The Church, in harmony with the dicta of theologians, teaches that the five senses are to be anointed except in case of necessity. She commands, likewise, the anointing of the feet and loins, though the theologians hold that this is not necessary for the validity of the Sacrament. The reason for their position is found in the fact that while the eyes, ears, etc., are representative of particular senses, the feet and loins are not, and hence the need of placing the holy oils on these parts cannot be urged from the viewpoint of validity or invalidity of this Sacrament. But since the rubrics of the Church demand that these sections of the human body have the holy oil applied to them, the priest is not at liberty to omit the required unction unless grave reason or an admitted custom sanction the omission. Such a custom would naturally depend upon the open or tacit approval of the Bishops of the country, or of the diocese. In England, for instance, custom permits the priest to pass over the anointing of the feet of any woman who is a patient in a public hospital. In this country no such concession is granted universally, though some bishops may tolerate it within their local jurisdiction. The one thing that could be urged in justification of the omission in question would be the impossibility of carrying out the rubrics in full, arising from physical conditions, such as an absence of the foot, or the presence of some serious risk or inconvenience to the dying person. This last condition, to our mind, is present in the case of James and it is serious enough to warrant the suspension of the rubric which demands the unction of the feet. The priest should not have called for the removal of the dressings which bound the injured feet. It was sufficient for the validity of the Sacrament to anoint the five senses. He has put himself, the nurse, and the patient, to needless trouble.


Case LXXXII: Invalidity of Ordination

p. 238Case.—A few years ago there circulated in the press the sensational report that a certain man in an Italian town had received Holy Orders and had then renounced the priesthood for the reason that he had been forced into it by his parents. In order to obtain a valid decision in the matter, he instituted a canonical suit at the Curia, which had finally been referred to the Holy Congregation of the Sacraments. This Congregation, under its presiding officer, Cardinal Ferrata, was said to have decided that the ordination in this case was invalid, and that this man was free from all obligations imposed by the priesthood. It was reported that the man had subsequently been admitted to the Sacrament of Matrimony.

Question.—What is to be thought of this story?

Solution.—This piece of news created so much discussion, that, in order to obtain an authentic statement of the facts, the editor of the Quartalschrift, of Linz, addressed himself to an authority in Rome and elicited the following information.

Like any other Sacrament the Sacrament of Holy Orders can be administered invalidly, and whenever this has been the case, and has been positively ascertained by the proper ecclesiastical authority, the one so ordained is not considered a priest. If the reason of invalidity of such an ordination is found in the lack of the necessary matter, or form, of the Sacrament, the invalidity can usually be clearly ascertained. In such a case the proper authority, after careful examination of the case, just as clearly pronounces the invalidity, if this is called for, and, whenever possible, the matter

” is then adjusted by a valid ordination. It is entirely different if an ordination is to be declared invalid on account of a lack of the necessary intention. It is a positive fact that intention is necessary to validly receive this Sacrament, and it is also a fact that one is not a priest, and has been ordained invalidly, who, in receiving Holy Orders, explicitly and positively did not will to become a priest.

p. 239Physical compulsion to receive Holy Orders is hardly possible, but unfortunately there are rare instances in which young men are, especially by their relations, morally forced to become priests. If then one so ordained appeals to the Holy Congregation of the Sacraments, to have his ordination declared invalid, this Congregation is obliged to carefully examine the facts, and this is done with great thoroughness and in plena Congregatione. After careful investigation and examination the Cardinals of the Congregation are in the first place requested to vote on the question: “Is the invalidity of the ordination established?” Is the invalidity of the ordination certain?

This question has in no such instance been answered in the affirmative, and in all such cases the answer has been either “negative” or “provisum in responsione ad secundum.” Thereupon the Congregation is required to vote on the second question: “Is the nullity of the obligations attached to the priesthood established,” or “or of those attached to ordination?” Is the invalidity or nullity of the obligations incurred in Holy Orders certain in this case?

It is easily possible that in discussing the first question the probability, though not certainty, of invalidity became apparent. Such would be the case if it was found that the one ordained was so much influenced and urged in receiving Holy Orders, that the freedom necessary for assuming the heavy obligations of Holy Orders was entirely absent. In such cases it would not always follow that the ordination itself was invalid, but it would follow that the one ordained had not assumed the onera ordinationis, the duties of the ordination. In such case the answer to the second question would be affirmative.

p. 240In the case referred to in the newspaper report the first question was answered with “no” and the second with “yes.” The report was, therefore, false in as far as the ordination had not been declared invalid. The proceeding in such cases is one that contributes to the honor of the Catholic Church, as it clearly demonstrates how careful the Church values and protects, on the one hand, the holiness of the Sacrament and of the priesthood, and, on the other hand, the freedom of the individual.


Case LXXXIII: Invalid Ordination of a Penitent and the Seal of Confession

p. 241Case.—The case here related has actually happened, though along time ago. To Father Aurelius there came to confession a priest, whom we will call Ignotus. He mentioned a doubt about what seemed to him a substantial defect in the nature of his ordination, which Aurelius recognized as justified, and for this reason he appealed to the Sacred Penitentiary. Since an invalid ordination does not admit of sanation, as does marriage, the repetition of the ordination would be necessary. However, the Penitentiary esteemed the seal of confession so highly, and gave so much consideration to the good name of the one (be it bona or mala fide) invalidly ordained, that it required no disclosure of the defect to a bishop, not even by the penitent himself. The whole matter of the confession, at least concerning the person of the priest, should remain. perfectly unknown.

Solution.—Rome’s wisdom solved the case as follows: The confessor Aurelius was summoned and, in presence of no one, was consecrated a bishop at a low Mass, everything necessary having been secretly provided. Thereupon the secret Bishop Aurelius sent for the invalidly ordained Ignotus (who did not even get a glimpse of the bishop who had ordained Aurelius, and became known to no one) and ordained him at a low Mass, likewise without anyone present. The whole proceeding fell under Aurelius’ seal of confession, indeed, this ordination might have taken place in confession. Immediately after this secret ordination, Aurelius was suspended entirely from the episcopacy, ab ordine as also a dignitate, and he could no longer act as bishop, not indeed per modum poenae but in the form merely of a judicial act. Rome considers that either he will not be elected bishop, or not so appointed; but will see to it that, if his nomination (election) should come to Rome, there will not be a repetition of the ordo episcopalis; in this case he might be called to Rome “to take over the Episcopate” and, as if he had now been ordained in Rome, would return in order to be installed.

p. 242Regarding Ignotus’ priestly functions thus far the following may be said: His baptisms are valid; the marriages performed by him equally so, because, if he was at least a cleric and had the lesser orders, he was capax beneficii (parochiae), for to undertake a pas-. torate according to the Council of Trent the ordines minores are sufficient, though the cleric is under obligation to receive the higher orders within the year: however, if he assisted at a marriage delegated by a pastor, according to the Council of Trent he must be a priest. A resulting invalidity of marriages may be removed without knowledge of the contracting parties. In case of necessity even the titulus beneficii may be validated as well as the previous enjoyment

-of the fruits thereof, as well as all blessings for indulgences and all other non-sacramental acts. His penitents so far have received no valid absolution from him; this defect could only be cured by God’s mercy, through granting the grace of perfect contrition. It is to be hoped concerning the departed that this was so, if they have been in good faith and have done everything possible on their part. Ignotus disposed his congregation by a sermon to a sincere repentance of all the sins of their lives, and aroused in them the firm intention of going to confession in case they knew that it was necessary, and then absolved them sub conditione in secret. In individual confessions he disposed penitents to a general contrition; he will not require a repetition of former confessions, because his penitents are in good faith, and he need not make known the invalid ordination. (In the same way a priest would act who for some time had absolved without jurisdiction in casu quo Ecclesia non supplet.) Indeed, if his faithful meantime have been to confession elsewhere with a general contrition they are already absolved.

p. 243His administering Extreme Unction was invalid, but it is not a sacrament absolutely necessary for salvation. Where scandal is not to be feared he may repeat this sacrament in the case of those gravely sick persons still living. In receiving hosts consecrated by him the faithful did not receive Holy Communion, at most they obtained the merits of a spiritual Communion; but Communion is not “necessitate medii” necessary to salvation.

All Masses said by Ignotus were invalid; as far as there was present in their application a duty of justice, they must be said over or reduced (condoned); moreover the Pope can supply their fruits from the spiritual treasury of the Church. The case is one of special interest, because it is an extraordinary illustration of the sanctity of the seal of Confession and of the avoidance of any odium, and it also offers an example to what extent and in what manner the official actions of individual priests, where there is lack of validity, may be validated or supplied.


Case LXXXIV: A Marriage with Several Obstacles

p. 244Case.—Anna had during the life of her feeble husband Lewis repeatedly broken her marriage vow with the frivolous and irreligious Charles, who had even promised to marry her as soon as Lewis died. When Anna became a widow she desired to set her conscience at rest, and proposed to Charles that he either marry her, or cease all relations. Charles declined to marry her, and so she broke with him altogether. Then Anna received a favorable offer of marriage and intended to accept it. Charles, hearing of it, wanted from motives of jealousy to prevent Anna from becoming the wife of another man, and, seeking and gaining her favor again, devised a perfidious scheme. He knew that Anna from conscientious grounds would only marry in church, and he had repeatedly declared to her that for him the church ceremony appeared a mere formality and of no value; the only binding marriage for him was a civil marriage, one which, however, he was not willing to enter. Nevertheless, he consented to a church wedding. Anna, who doubted his honorable intentions, and had reason to fear that he would abandon her after the wedding and only occasionally live with her, told him and several friends that she would consent to the marriage on condition that Charles would lead the life of a married man according to the Catholic idea, and that this honorable married life should, for family reasons, begin after the approaching wedding of a daughter of Anna. Charles hesitated at first to accept the condition of married life, but finally gave his consent, even in writing. Thereupon the day was set for the ceremony. On the way to church Charles insisted that Anna promise upon oath that the copula was to take place in such manner that all prospect of having children was excluded. Anna was shocked at this proposition, but saw no escape, everything being ready for the wedding, so she complied, but for fear of disappointment she renewed mentally during the ceremony her previously made condition of honorable married life. After leaving the church Charles went his way, Anna returning home alone. On rare occasions Charles visited Anna, but declared, both in writing and verbally, that he had given only a feigned consent to the marriage, in order to prevent her marrying someone else. When, six months later, Anna’s daughter married, and thus the condition put by Anna and accepted by Charles, of living their married life together, was realized, Charles would not hear of it despite Anna’s pleadings, and so they came to a final break. Now Anna wishes to have her marriage to Charles under the conditions named declared invalid.

p. 245Question.—Quid ad casum?

Solution.—It appears from the facts stated, that several diriment impediments exist to the marriage between Charles and Anna, but their presence must be proved to establish the invalidity of the marriage. Not less than four impediments here come into consideration. Namely (1) that of the conditio; (2) that of the withheld or simulated consent (simulatio seu fictio consensus); (3) of the condition contrary to the nature of wedlock, and, finally, (4) that of crime. If even one of these obstacles can be proved with moral certainty, then the marriage in the case is null and void.

I. The obstacle of the conditio. Like every other contract, that of marriage may have a condition added to it. By a condition in the strict sense we understand an addition to the contract by which its obligations are held in abeyance until the future event of the condition takes place (conditio de futuro). Conditions of the present or of the past are conditions in the improper sense, since a marriage under such conditions either at once exists or not, according as the conditioned circumstance, although unknown to the contracting parties, either exists or does not exist. With the conditio de futuro, however, as long as the condition has not been fulfilled, marriage is not effected but simply remains in abeyance, for which reason the married couple have to refrain from conjugal intercourse until the fulfilling of the condition. If the condition is realized, the consent to marriage is valid and hence the marriage concluded; if, however, the condition does not materialize, then there is no marriage, and if the parties nevertheless wish to keep their union in existence, they must make a new marriage contract. Under a condition de futuro the contracting parties must arrange for the realization of the condition, must at least not impede its fulfilment. Should, however, one of the parties before the fulfilling of the condition enter unconditionally into a second marriage, then, on account of the obligation of waiting for the entrance of the condition, this marriage would be unlawful, yet at once valid, as the first conditional marriage is no marriage before the fulfilment of the condition. On this matter Gasparri (De Matrimonio, 3, cap. IV, parte II, n. 987 seq.) says briefly and plainly: A condition concerning a contingent future event suspends consent until the event is verified.... Therefore a marriage contracted under such a condition is meanwhile invalid and is, as it were, in suspense, since the consent bound to that condition has not yet been given and remains in suspense. Each party is bound to see to the fulfillment of the condition, or at least not to impede it.... A marriage, when the condition has not been fulfilled for any reason, vanishes through defect of consent, as is evident; but when the condition has been fulfilled, it is valid from the moment of fulfillment and then becomes a sacrament, although it is thereafter carried back by a fiction of law to the moment of celebration. It is to be remarked that after fulfilment of the condition, as most Canonists teach, a renewal of the consent, either privately or before the pastor and two witnesses, is not necessary.

p. 247In this case, Anna had added to her marriage contract with Charles the lawful and possible condition: “I take you as my husband if after the wedding of my daughter you will begin to live with me in honorable wedlock.” Charles consented to this condition. The marriage contracted under this condition is invalid if with moral certainty three things can be proved; namely: (1) That Anna before the marriage really imposed the condition actualiter. (2) That she never renounced actualiter the condition imposed, that therefore the condition at the moment of marrying continued virtualiter (a merely habitual condition would not suffice), and, (3) that the condition was not fulfilled. As is apparent from the facti species Anna is decidedly in a position to produce the threefold proof. For she published before the wedding the condition not only to her fiancé Charles, but also to some friends, who can testify to this fact. She never renounced the condition imposed, but renewed the same mentally during the ceremony. The condition, as already stated, was not kept. Hence the marriage may be regarded in the given case as null and void. It does not alter the case that before the fulfilment of the condition, sexual intercourse was voluntarily had between Charles and Anna. True, the law holds that the performance of the copula carnalis means relinquishment of the condition. Wernz teaches even positively: “One who, before a condition concerning the future has been fulfilled, consummates the marriage by freely admitted intercourse is presumed by a presumption of law and by the law itself to have renounced the condition.’ The same view is held by other weighty Canonists, such as Gasparri, Kutschker, Scherer, Aichner, and others. This presumption, however, was abolished by a decree of Leo XIII. “Consensus mutuus,” of February 15, 1892. Whether the abolition of this presumption may be extended to a condition de futuro of a contracted marriage, is not positively agreed upon by the Canonists, but several of them reply affirmatively to the question. Thus D’Annibale, with regard to the decree mentioned, declares: “As long as it is unknown whether the condition concerning the future exists or has existed, it is unlawful to consummate the marriage unless the spouses withdraw from the condition. But if in the meantime they have intercourse, today they are no longer presumed to withdraw from the condition and to contract unconditionally, even where the Tridentine decree is not in force.” The same is taught by Ballerini-Palmieri. That the presumption in question permits of a contrary proof is assumed by Leitner, who says “Sexual intercourse practised prior to the fulfilment of a condition between two persons, who gave a conditional consent to marriage, implies renouncement of the condition, unless the will to the contrary is positively present.” Similarly other authorities.

p. 248In fact, it is not clear why the copula carnalis should in itself be a renouncement of the imposed condition. Couples may practice unlawful sexual intercourse without intending or wishing to renounce the condition imposed. Cohabitation of itself is not to be regarded as relinquishment of the condition. We cannot assert, for instance, that the copula carnalis implies renouncement of the condition when this renouncement is expressly excluded. And again, if a doubt exists as to the intention with which the copula was practised, then the continuance of the condition must be presumed, if its revocation can not be proved. For in such case must be applied the rule in law: “In doubt, the condition of the possessor is the better one.” The condition, however, is in possession as long as renouncement of the same is not established. If, therefore, Anna can prove that she did not intend to renounce the condition by permitting the copula, but persevered in the same, then her marriage to Charles is invalid because of non-fulfilment of the condition. We may even suppose that Anna, far from wishing to renounce the condition, permitted the copula in order to move Charles to the fulfilment of the condition. Finally, it is also to be observed that the copula carnalis, in order to imply renouncement of the condition, must be practised more et affectu conjugali; however, this is not to be assumed in the foregoing case, because Charles, as we shall proceed to show, probably added a condition contrary to the nature of matrimony. That, moreover, Anna did not renounce the conditionis best seen in the fact that she continued to insist upon its fulfilment, and at last, upon the day when the condition was to be complied with, namely on her daughter’s wedding-day, broke completely with Charles and since then had no further sexual intercourse with him. There is hardly any doubt, therefore, that Anna’s marriage to Charles, because of the non-fulfilment of the imposed and accepted condition is null and void.*

p. 249II. The second impediment to be taken into consideration in the case is the withheld or simulated consent (simulatio sive fictio consensus). This exists if one or both of the parties conform to the exterior forms of contracting marriage, but inwardly have no thought of entering upon a true marriage, or indeed exclude all such intention. That a feigned consent can never produce a real marriage, is evident. Of course the lack of consent is difficult to prove in the external forum, but such proof is by no means impossible. This proof of simulatio and fictio may be shown

_ *In a quite similar case the Roman Rota decided some time ago for the invalidity of a marriage, a fresh proof that the consummation of marriage before the fulfilment of a condition does not imply renouncement of the same. from the cause of the simulation, also from the circumstances which preceded the marriage, followed it, or accompanied it. Now we know from the facts of the case that Charles, an irreligious man, detested any kind of marriage, particularly a church marriage, which he regarded as an empty ceremony and not binding, and only married the Catholic Anna in church to make impossible her union with another man. We may conclude, therefore, that Charles misused the church marriage, fro an extent at least, as a means for his concupiscence. As a matter of fact Charles abandoned Anna right after the ceremony, thereafter occasionally visiting her to gratify his passion. Charles’ hypocritical and deceitful intentions cannot be denied, and therefore, when in addition Charles declared in writing and verbally that he never intended a real marriage according to Catholic ideas, the proof of his feigned consent and therewith the invalidity of the marriage is well established.

p. 250III. In the third place there comes into consideration in our case the impediment of the condition against the nature of marriage. When on the way to church Anna was made to promise Charles that the copula take place in such manner as to prevent child-bearing, this was a condition contra bonum prolis. The fact of this condition is admitted by both parties and therewith the marriage is rendered invalid in the inner forum. For its invalidity in the external forum the condition imposed must be proved with moral certitude. For this are required argumenta, quae prudentem virum, attentis circumstantiis occurrentibus, certum reddere valent. It is accepted generally that an admission made by the parties to the marriage at the investigation, or even earlier, after consummation of the marriage, is not admissible as proof against the validity of the marriage. But certainly there may exist exceptions to this rule. Such an exception could exist, if the understanding was made under circumstances that exclude all suspicion of untruth. This appears to be the fact in our case. Charles despised Catholic marriage; for him the only valid bond was a civil marriage, and this he refused to enter. He cared nothing about the invalidity of the church marriage. From these circumstances we may conclude that a condition against the natural aim of matrimony was imposed, namely against the bonum prolis. Nevertheless the facts of the case as presented do not offer proof of this condition with moral certitude.

p. 251IV. There remains now the fourth impediment, namely the impediment of crime ex adulterio et promissione matrimonii, to be briefly considered. It is evident in our case that there was a complete material and formal adultery. Anna during the life of her lawful husband had copula carnalis perfecta with Charles. Both parties considered the intercourse adulterous. To the adultery was added on Charles’ part the promise of future marriage; but whether this promise was seriously intended is very doubtful with a man of Charles’ views. Therefore it may have been only a resolution or wish, which does not suffice for the existence of the impedimentum criminis. And even if a serious promise of marriage was made by Charles, it is not plain whether Anna accepted the promise. Hence it is not certain whether in the given case the impedimentum criminis exists. In the case before us the marriage is invalid because of the added, but unfulfilled condition, and because of the feigned consent. For the existence of the two other obstacles (pactio contra substantiam matrimonii, and impedimentum criminis) proof cannot be furnished.


Case LXXXV: Marriage Contracted Conditionally

p. 252Case.—Claudius and Bertha wish to marry, but fear to undertake the burden of rearing a family. They marry, therefore, with the private understanding that they shall have no children for at least five years, and that the number of their children thereafter shall not exceed three.

Question.—It is asked whether this marriage was valid.

Solution.—A contract to which an immoral condition is attached is by the law of nature invalid, at least as long as the condition has not been fulfilled, if the condition have reference to the future, since no one can oblige himself to sin. In the case of the marriage contract it is not lawful for the parties to attach to their consent any condition—especially any that regards the future, unless there be most urgent reason for such action; a condition, however, that is possible and not opposed to good morals, does not as such render the marriage contract invalid. Such a conditional consent would be an agreement whereby the parties would transfer to each other the conjugal rights under the proviso that they would never exercise these rights. If some theologians regard such a marriage as invalid, this is only because they hold that the promise to practice continency is inconsistent with the right to conjugal intercourse, ‘and consequently opposed to the nature of marriage.

In the case of Claudius and Bertha, therefore, if their agreement bound them to abstain from the use of marriage before and after a certain time and nothing more, such agreement did not invalidate their marriage, unless one prefers the opinion that an engagement to practice continency, perpetual or temporary, is a denial of the rights to perpetual conjugal intercourse. But the condition by which the couple qualified their consent seems to have been of a very different nature. As the purpose of their prenuptial agreement was to evade the consequences of the marriage act rather than to practice continency, it may be assumed that they intended to limit the number of their children by unlawful means. Such a stipulation is plainly repugnant to good morals, and, therefore, by reason of the principle stated in the beginning it would seem that the marriage of Claudius and Bertha should be invalid. But the positive law has provided that for the marriage contract only those immoral conditions are nullifying which are opposed to the substance of matrimony. “If conditions against the substance of marriage are inserted, for example if one says to the other: I contract with you provided that you avoid the generation of offspring, or until I find another richer in honor or wealth, or provided that you give yourself to adultery for gain, the marriage contract, however favorable it may be, lacks effect. Although other conditions added in marriage, if they are shameful or impossible, ought because of its favor to be regarded as not added” (Decretals iv, tit. 5, 7). A condition that positively and expressly excludes an essential obligation of matrimony, whether intended by one or by both parties, renders the marriage of no effect; for without its substantial obligations matrimony cannot even be conceived.

p. 253In the agreement of Claudius and Bertha the condition is not merely sinful, it is opposed to the procreation of children. But the substance of marriage, as the words quoted declare, includes the generation of children (bonum prolis), indissolubility (bonum sacramenti), and conjugal fidelity (bonum fidei).

But here we must distinguish between the rights of marriage and their use, between the duties of marriage and their exercise.

p. 254According to St. Thomas (4 Sent. d. 31. q. 1. a. 3.) the essence of marriage does not depend on its use or on the fulfilment of its obligations, but on the intention to acquire the rights and to assume the obligations of the married state. This is the common and certain opinion. Now as Claudius and Bertha are not ignorant of the nature and duties of marriage and as they “wish to marry,” their agreement excludes not the right to, but the exercise of the lawful use of marriage, not the matrimonial obligation, but its fulfillment. Hence it appears that their marriage was valid. Of course if the parties had intended the pre-nuptial agreement as a conditio sine qua non of their marriage consent and if they had wished to exclude the rights and obligations that are inherent to the marriage contract, the ceremony they took part in would not have been a true marriage defectu consensus. Their consent would have depended on a condition that was immoral and opposed to the nature of marriage.

As a general rule marriages contracted with the understanding that the parties are to practice birth control, although sinful because of the intended abuse of marriage, are not thereby rendered invalid. The intention to become man and wife usually outweighs any opposing intention. “If a condition is added against the good of offspring—for example, provided that we avoid the generation of offspring until we have become richer; provided that after one or two children we exclude offspring—the intention of the spouses must be investigated: if they intend to exclude the right to the lawful use of marriage, the contract is invalid, because they do not grant a perpetual right over their own body in relation to generation, which nevertheless is essential to the essence of marriage; but if, as generally happens, the intention of handing over that right prevails, with a secondary intention of abusing marriage, the contract is valid.” (Tanquerey, Syn. Theol. Moral., I, p. 427).


Case LXXXVI: Misconduct Before Marriage

p. 255Case.—In our diocese the rule is established to have marriages celebrated with nuptial Mass. A certain pastor is troubled at the frequency of pre-nuptial misconduct and consequent scandals in his parish, and is exercised about stopping them; so he decides upon having no nuptial Mass in future if any such misconduct has preceded the proposed marriage. He announces this publicly in church, and adds that a written assurance must be given him that no misconduct has taken place (meaning, of course, fornication) between the parties wishing to be married; otherwise there will be no nuptial Mass, and everyone will then understand (he adds) the reason why. The nuptial Mass is, of course, very much prized in the parish, and the non-celebration of it at any marriage would be looked upon as a degradation. The pastor finds this his last resource in the matter and holds’ that the end justifies this means.

Solution.—The principle that the end justifies the means is a pernicious one, when the means are evil, unjust, etc. In the present case we cannot see any justification for the use of the means employed. It is the wish of the Church that all her children receiving the Sacrament of Matrimony should have a nuptial Mass. She desires that they be encouraged, not discouraged, in so holy a practice. In these days when worldliness is on the increase and our young people show a tendency to follow the fashions of a worldly society, it is all the more imperative upon the clergy to insist upon a nuptial Mass, and not to make it more difficult or even impossible for the people to obtain this special blessing of God upon their marriage. The action of the pastor in question does make it more difficult for all, and impossible for some, to submit to the wishes of the Church in this respect. Moreover, such a decree will tend to create a habit of marrying without a nuptial Mass, which sooner or later will spring into a deep-rooted custom. When his people see many such marriages celebrated, they will lose their desire for nuptial Masses and content themselves with the simpler and less expensive ceremony. The fact that sin has been committed can never deprive a couple of the right that is theirs of receiving the nuptial blessing. They can confess their sins and receive absolution and thus receive the Sacrament of Matrimony in the state of grace. Surely no one in the state of grace should be driven away from the special blessings of God; and who stand more in need of these blessings than those who, through weakness, have fallen into pre-matrimonial sin? Their difficulties in married life are usually greater, and hence they have more need of God’s blessing. Again, we must not forget that their sin is a secret one, which does not necessarily cost them their reputation. They have a strict right to that reputation, and no one, not even their pastor, is justified in ruining that reputation. But this is the inevitable result of the pastor’s attitude. His action proclaims their sin and the ultimate consequence of this is scandal to the parishioners, and a hatred of the Church and of her laws is engendered in the hearts of those who are refused the nuptial Mass. The day would soon come when his people would seek marriage outside the church, if possible. The Church obliges us to confess our sins privately; this pastor obliges his people to confess publicly. Moreover, innocent people are compelled to make a statement that must be most humiliating, and that in their case serves no purpose whatever. Sinners are driven to make lying statements to save their reputation. Dissatisfaction and more intolerable evils can only come from this practice. We hold that the attitude of the pastor is unjustifiable.


Case LXXXVII: Breach of Faith Regarding the Education of Children in a Mixed Marriage

p. 257Case.—Fabius, a Protestant, weds the Catholic Anna, and promises that he will let all their children be brought up as Catholics. Upon the birth of the first child, however, he withdraws his promise, causes the infant to be christened by a Protestant minister and to be enrolled in the Protestant church register. Anna vainly opposes this breach of faith, and resolves to deny Fabius his conjugal rights until he makes good his breach of faith. When she seeks advice in confession, one confessor declares her resolve to be unlawful, another says that it is valid, and indeed her duty.

Question.—Which confessor is right?

Solution.—We have to deal here with a resolution which aims at a dissolution of the conjugal union, not in the fullest sense but yet in an essential point. It is true that, though the Catholic Church does not recognize a divorce, or the severing of the bond between baptized persons after a validly consummated marriage, she does permit a separation from conjugal association for important reasons, and, according to the nature and gravity of the reason, she permits a permanent or temporary separation. Grounds for a permanent separation, which excludes the resumption of conjugal association even after the removal of the grounds for separation, are adultery by the other party, or that party’s falling into heresy after the marriage, if such is ascertained by an ecclesiastical court. The ecclesiastical law recognizes as grounds for a temporary separation, i. e., for the period that the grounds continue to exist: Ill-treatment, peril of life, danger of infection, danger of seduction, or the near occasions of sin, and similar causes. (Compare St. Alphonsus I. 6 n. 970; Wernz, Jus decretal, Vol. IV., 712; Lehmkuhl, Theol. Mor. II., 934.)

p. 258In Anna’s case we have plainly none of the mentioned grounds. For this reason, no doubt, the one confessor declared Anna’s resolve to be unlawful. But there may be a ground of equal, or nearly equal, weight in Anna’s case. If this be the fact, then Anna’s resolve may be considered valid, all the more so as here there is question not of a complete but only of a partial, temporary, suspension of the conjugal union. And as it is not a matter of a public separation, therefore everything may be settled in the realm of conscience, according to established probable opinion.

Is there actually present for Anna a ground similar to the recognized ecclesiastical reasons for a separation? As the last canonical ground is mentioned above: “Danger of temptation, or near occasion of sin.” For Anna personally, as we glean from the case, this danger is not present; but for the children of this marriage, whom Anna must consider as her other ego, there is great danger at hand: from the very start they are to be snatched from Christ’s Kingdom and led into a false religion. One of the reasons recognized by the Church, therefore, is not absent in Anna’s case.

We must also consider the reason which, in a marriage contracted by infidels, allows to the party becoming converted and baptized, not merely a partial suspension of the conjugal union but separation. The reason is thus stated: si infidelis non vult cohabitare nisi cum contumelia Creator is. This contumelia Creator is must be understood as the inciting of the converted spouse to apostasy, or to grievous sin. Such contumelia Creator is is evidently present when the prospective children are to be withdrawn, from the very beginning, from the true worship of God, and hence to be deprived of their Lord and Creator. In our case Fabius intends to compel Anna to this contumelia Creator is.

p. 259This fact will become much plainer to us if we call to mind the purpose of Christian marriage, and Anna did enter a Christian marriage with Fabius. The aim of Christian marriage includes the natural purpose of marriage, namely the propagation and increase of the human family, but it ennobles this aim and strives really for the propagation and increase of the Kingdom of God amongst men; it aims at peopling the earth with new beings directly destined to belong to the Kingdom of God on earth; this Kingdom of God, however, is only the Catholic Church. This purpose of the marriage between Fabius and Anna, which Fabius first solemnly desired and promised, he intends now to nullify. Anna need not make herself a party to such frustration of purpose, and may consequently deny the conjugal intercourse that would lead to it. We may easily understand now, why the second confessor was of opinion that Anna is obliged to refrain from intercourse with Fabius, and that her refusal was a matter of duty. This conclusion, however, as we shall presently show, goes too far; but that the refusal on Anna’s part is in and of itself lawful, appears from our deductions as more than probable.

A further confirmation of this view is found in the general prin- ‘ ciple which as the 75. regula juris was by Boniface VIII. incorporated in Canon Law, according to the liber sextus Decretalium. The principle is stated as “A person vainly demands that faith be kept with him by one with whom he refuses to keep the faith pledged by himself.” This is a sharp light on our case, in Anna’s favor. Fabius has committed a breach of faith with Anna, he refuses to keep his solemnly given word and to carry out the serious obligation undertaken before God; hence it is vain for him to require Anna to keep faith in her marital duty; by persisting in his breach of faith he releases Anna from her duty.

p. 260There is still to be said, anent this case, that it would be going too far to oblige Anna to refuse her husband the marital right, unless by such temporary denial Fabius would be moved to keep his promise. As a matter of fact, however, a refusal of this nature too often widens the breach between a married couple, it engenders disputes and quarrels, and might become the cause of exposing to many temptations not only the husband (through his own fault), but even the wife. We may gather from this that a refusal on the wife’s part is not only not an obligation, but is not even advisable, unless the debitum conjugale is under the circumstances something intrinsecus malum. But this is not the case. If from the act itself there would result the frustration of the aim of marriage, then certainly the act would be unlawful. But in our case there results from the act not even the frustration of the supernatural or Christian aim of marriage; this is brought about only extrinsecus, through the continued malice of Fabius, but can possibly be defeated through Anna’s vigilance, and later by the voluntary choice of the children themselves; therefore the granting of the debitum conjugale remains for Anna as something in itself lawful. The natural purpose of marriage remains intact, and the secondary purpose of marriage, the remedium concupiscentiae, is not to be disregarded.

From the above it may be gathered that the first confessor judged Anna too severely in the question quid liceat, while the other confessor was also too severe and disregarded quid expediat.


Case LXXXVIII: Questions Regarding Mixed Marriages

p. 261Case.—Bertha, a Catholic young lady, asks Paul, her pastor, to obtain the necessary dispensation in order that she may marry Ezekias, a Methodist. At the same time she informs Paul that Ezekias refuses to make any promises in regard to the future Catholic Baptism and training of the children that may be born after the marriage. Paul declares that it will be useless to apply to the bishop for a dispensation, unless Ezekias consents to make the pre-nuptial promises, which are always required of non-Catholics who desire to marry Catholics. Ezekias refuses to make the promises; then he and Bertha contract a civil marriage before a magistrate on May 2, 1912. Two months later Bertha repented, and anxious to have her marriage legalized in the eyes of the Church, applies to Paul for relief, stating that Ezekias refuses either to appear before the priest for a marriage ceremony, or to make any promises. Paul applies to the bishop for a sanatio in radice. Questions:




	Is it always necessary to require the pre-nuptial promises in cases of mixed marriages?






	May the bishops in the United States in any circumstances allow a priest to officiate at a mixed marriage when the non-Catholic party obstinately refuses to make the pre-nuptial promises?






	What is meant by the material presence of a pastor at a mixed marriage under certain circumstances?






	Did Paul the pastor act prudently in the case as proposed?






	Could a bishop in the United States give a Sanatio in radice in the case as proposed?



Solution: 1. It is necessary always in cases of mixed marriage to require the pre-nuptial promises (cautiones) by which the non-Catholic party agrees to the religious liberty of the Catholic spouse and the Catholic education of their children. This is required not only by ecclesiastical legislation but also by the natural and divine law. “For since not only ecclesiastical law but also the natural and divine law altogether forbids a person, in contracting marriage, rashly to expose himself or his future offspring to the danger of perversion, it is thereby plainly evident that the aforesaid guarantees are employed for this reason: that the same natural and divine law may be kept safe and intact’ (Pius VIII, to Archbishop of Cologne, Mar. 27, 1830). Ecclesiastical legislation may and should require that those promises be made in writing and signed by the parties promising.

p. 262


	In a letter of Gregory XVI. to the bishops of Hungary (April 30, 1841) it was declared that in cases of mixed marriage when the cautiones are obstinately refused and the marriage cannot be prevented without danger of greater evil and scandal and detriment to religion, and it is deemed better for the good of the Church and the common welfare that the marriage should take place before the priest rather than before a heretical minister, “then the Catholic parish priest or another priest acting in his place may be present at those nuptials by material presence alone, with every ecclesiastical rite excluded.” The bishops of the United States have not requested a concession such as was made to the bishops of Hungary, and the Holy See has not made such a concession for our country. It cannot be said, then, that our bishops have the right to judge whether they can allow the assistentia passiva, as Rome seems to reserve the judgment to its own tribunal in all doubtful cases of this particular kind. A decree of the Holy Office of August 5, 1916, declares that passive assistance of pastors at mixed marriages can be tolerated only in the places for which concessions were made before the “Ne Temere.” Hence marriages contracted in such manner elsewhere are according to this decree not only illicit, but also invalid. The same Sacred Congregation decided Dec. 22, 1916, that when the non-Catholic party is willing to wed before the parish priest but refuses to make the customary promises in favor of the Catholic religion, validation must be obtained through a sanatio in radice rather than through a dispensation with renewal of consent in the passive presence of the parish priest. Cf., however, what is said under No. 5.



p. 263


	By material or passive assistance it is meant that the priest assists merely as a witness, gives no sign of approval and performs no ecclesiastical rite. Hence the sacred vestments should not be used, the words “Ego vos conjungo, etc.” should not be pronounced, the blessings of the ring, prayers, Mass and nuptial blessing should be omitted.



Whether the asking and receiving of consent would constitute formal or active assistance on the part of the priest is not certain. The Holy Office declared June 21, 1912, that in case of mixed marriage when the cautiones are obstinately refused, the prescription of the “Ne Temere” requiring for validity that the expression of consent be asked and received no longer holds. From this it seems most probable that such action on the part of the priest would be more than material or passive assistance. Nevertheless there seems to be some reason for holding that, since the persons to be married make the contract (the priest not being the minister), to ask: “Wilt thou take, etc?” would be nothing more than saying: “You wish to be married; then join hands and say these words: ‘I, N., take, etc.’” Certainly the presence would be merely material if the priest omitting the “Wilt thou take, etc?” began by telling the couple to join hands and say: “I, N., take thee, etc.” and continued as directed in the “modus assistendi matrimoniis mixtis,” as in the Baltimore Ritual. Whether the priest asked the parties to repeat the words after him, or made them read from a book, would not be important, as in either case his assistance would be merely material.

p. 264


	Paul acted imprudently if he did not refer the case to the bishop. If he thought that the marriage could not be prevented, his duty was: 1st, to try to obtain the promises; 2nd, in case of refusal, to lay the matter before the bishop. In countries where instructions have been given, it is decided that the bishops may allow the priest to assist materialiter.






	The former faculties of the bishops did not comprehend this new impediment of the forum of marriage. Canon 1139 of the new Codex provides that marriages can be sanated in radice, even when the requisite form has not been observed. It does not grant this faculty to bishops, however, but simply states that such marriages can be made legitimate. Hence the faculty has to be applied for. Some bishops in the United States, e. g., Cardinal Farley of New York, have the faculty to grant a sanatio in radice for a marriage attempted, cum impedimento mixtae religionis vel disparitatis cultus, before a magistrate or a non-Catholic minister. Such sanation may be granted inscia parte acatholica, if it be impossible to get a renewal of the consent with the cautiones. There is good authority for holding, likewise, that a bishop who does not possess these or similar faculties may act, nevertheless, as though he did, if there be grave necessity of such action, e. g., if prompt recourse to the Holy See is impossible and the case cannot suffer such delay without causing great harm. Canon 81 of the new Code reads: “Ordinaries below the Roman Pontiff cannot dispense from the general laws of the Church, not even in a particular case, unless this power has been explicitly or implicitly granted to them, or unless recourse to the Holy See is difficult and at the same time there is danger of grave harm in delay, and the matter concerns a dispensation which the Apostolic See is accustomed to grant.” However the decree of Dec. 27, 1916, mentioned above states that a bishop, notwithstanding his faculty of sanatio in radice, cannot make use of it in case the non-Catholic party is willing to appear before the priest, but is entirely unwilling to make the promises.




Case LXXXIX: Error and Matrimonial Consent

p. 266Case.—From Paul, pastor, Cecilia asks advice in regard to her marriage with John, the father of her three children. She makes the following statement of the case: Cecilia has been always a Catholic. John, once a Lutheran, was received into the Catholic Church November 25th, 1905, by a priest who administered conditional baptism. In the month of August, 1906, Cecilia and John were united in marriage by a civil magistrate, and to the union there were born three children who have not been baptized. Cecilia feared to go to a priest because John had two previous matrimonial experiences. In the first case, March 10th, 1900, he went through the outward ceremony of a marriage with Anna before a squire, because the father and brother of Anna, a baptized Lutheran, who was soon to be a mother, threatened to shoot him if ‘he did not marry the girl. John declares on oath that before the ceremony he made known to three friends, still alive, that he had no intention of contracting a real marriage. After the ceremony, such as it was, he departed and has not since that time seen Anna, who obtained a divorce on the ground of desertion, and is now living with a husband in California..

Again, on June 10th, 1903, he was married by a Lutheran minister to Letitia, also a Lutheran. John affirms that among Lutherans there was a “general understanding” that married people could be divorced for Scriptural reasons. Letitia was unfaithful. John obtained a divorce in the civil courts. Cecilia accepted the story in all details and married John as stated above, but feared to approach a priest. She and John now wish to receive the Sacrament and to have their children baptized and instructed by her pastor.

p. 267Paul, convinced that the two former marriages were invalid, tells Cecilia that all will be well as soon as he can receive authorization to absolve from the sin committed by contracting marriage before a civil magistrate, the sin being reserved to the Bishop in Paul’s diocese, in which also the marriage was contracted.

The chancellor of the diocese warns John that there can be no further proceedings until an examination has been made of the two former marriages.

Questions:




	Did Paul act prudently in making his statement to Cecilia?






	Is the sin of contracting or attempting to contract marriage, outside the Church, universally reserved to the Bishop?






	When and under what circumstances does fear of a grave detriment invalidate the matrimonial contract?






	What is to be held in regard to marriages contracted with some kind of “understanding” that divorce can be granted for “scriptural” or “statutory” reasons?






	Will the Church sanction the marriage of John and Cecilia?






	Should not Paul have said to Cecilia, at once and without hesitation: You cannot receive the Sacrament, and I will not baptize your children unless you cease to live with John, your reputed husband?



Solution:




	Certainly Paul acted imprudently. Apart from the general rule that no priest should lightly and hurriedly decide serious cases of conscience, the case proposed to Paul called not only for serious consideration, but was one which clearly should have been brought to the attention of the Bishop of the diocese to be examined and decided by him, or by a judge appointed by him in union with the curia for matrimonial cases and in conformity with rules laid down by the “Instructio de Judiciis Ecclesiasticis circa causas Matrimoniales,” printed in the appendix (p. 262) to the Acta et Decreta Conc. Plen. Baltimore, III.



p. 268Even when a diocesan Curia Matrimonialis declares a marriage invalid, the Defensor Vinculi must appeal to another curia (Metropolitan). If both decisions are against the validity, the Defensor Vinculi may appeal to the Holy See, and either one of the contracting parties may appeal to the Holy See—which they were free to do from the beginning, if they wished. It is never allowable to contract a new marriage until two decisions have been given against the validity of former ceremonies. (See Instruct. sup. cit., especially par. 25 and par. 30.)

2.a. There is no general decree reserving in all parts of the United States absolution from the sin of contracting or attempting to contract marriage before a civil magistrate, but some bishops make this reservation in their dioceses.

b. By decree of the Third Plenary Council of Baltimore (n.n. 124, 128), the following sins with excommunication are reserved to the ordinary:

(1) Attempt to marry after having received a civil divorce.

(II) Contracting marriage or attempting to contract marriage before a non-Catholic minister.




	If the law of nature alone be considered, acts done under fear can be voluntary, i. e., they can be done with deliberation. Unless the evil impending or threatened be so great as to deprive one of the use of reason, his acts under fear are voluntary simpliciter (i. e., he really makes up his mind to do the act) and involuntary secundum quid (i. e., under the circumstances he might not do the act).



To protect the freedom of a marriage contract, the Church by positive legislation decrees that marriage contracts made under fear of serious detriment shall be held for null and void.

p. 269Canonists and theologians unanimously hold that grave fear is a diriment impediment to matrimony when the following conditions are found:

“That it be inflicted (1) by an external and free cause; (2) unjustly; (3) for the purpose of contracting marriage.” (Sabetti-Barrett, de matrim. n. 905.)

In regard to John’s first venture:;

a. The marriage most probably was invalid ratione metus, for the evil threatened was unjust. The father and brother of the wronged girl could have had recourse to the processes of the law; but had not the right to threaten to shoot John, if he refused to marry the girl.

b. Apart from the question of threats made, if John really did not give consent, certainly there was no marriage. The testimony of disinterested and reliable witnesses would be accepted in ecclesiastical courts. But Paul, the pastor, could not proceed upon the assumption that this marriage was invalid. His duty was to refer this case to the bishop. “Spouses in matrimonial cases are subject to the bishop in whose diocese the husband has domicile.” (Instruct. sup. cit. par. 2.)




	a. The answer to the fourth question is found in the decision given by the Roman Rota in the famous Castellane-Gould case. The decision was given February 8, 1915. It was published in the Acta Apostolicae Sedis of June 21, 1915. (Ann. VII, Vol. n. 11.) The practical consequences of this important decision, especially in regard to the marriage of non-Catholics, are drawn out in an article: “Are non-Catholic marriages valid?” published in the November, 1915, number of the American Ecclesiastical Review.



p. 270The principle on which is based the Rota decision for the validity of the Castellane-Gould marriage is the following: An error (false opinion) about the dissolubility or indissolubility of marriage does not invalidate the marriage contract, unless there be an explicit and absolute act of the will making this error and condition a part of the contract. “A condition against the substance of marriage must be brought into the agreement” is the expression generally used by canonists and theologians treating this question.

“An error concerning the indissolubility of marriage inhering in one’s mind and giving occasion to the contract... does not invalidate the marriage.” (Acta Apos. Sedis sup. cit. p. 304.)

“For a marriage to be invalid, an explicit will is required by which the contracting party intends simply and absolutely to exclude the perpetual bond.” (Ibid. p. 309.) Nothing will supply for the defect of consent; but the Rota declared that in the Castellane-Gould case Miss Gould had two intentions: 1st, to contract marriage; 2nd, to contract a marriage that could be dissolved by divorce. In such cases it is not easy to determine whether the marriage is valid or invalid. “It is a difficult matter to resolve the doubt.” (Ibid. p. 295.) “For there were two contrary wills: the general one, namely, to contract marriage as it was instituted by the Author of nature or by Christ, that is, perpetual and indissoluble; and another, particular one, by which a bond dissoluble because of adultery or other causes is intended” (ibid.). To solve the doubt, the Rota says, it is necessary to apply some rule by which we can determine which intention prevailed, and it adopted the rule laid down by Benedict XIV.: “In the case, the particular will prevails if a condition concerning dissolving the marriage because of adultery was expressly added; but otherwise the general will by which an indissoluble bond is intended prevails, in which the contracting party’s private error remains absorbed.” (Ibid.)

p. 271Hence: “The Church holds marriage among Hebrews, infidels, Greeks, Calvinists to be valid, unless the explicit condition of its solubility was made.” (Gasparri. See Amer. Eccl. Review, Nov., 1915, p. 582.) “The marriage of infidels, heretics and schismatics are valid, unless the contracting parties positively intend otherwise and outwardly manifest that they will contract none but a soluble marriage.” (Wernz cited ibid.)

b. Applying this principle to the case of John and Letitia, we must conclude that, granting that the marriage with Anna was invalid, this second marriage was valid, unless it can be proved that one was baptized and the other unbaptized, or that there was another invalidating impediment.

The “general understanding” would not invalidate the marriage unless an explicit agreement that divorce might be obtained was made a part of the contract (in pactum deducta).




	John and Cecilia cannot obtain the sanction of the Church for their marriage if Letitia is still alive. Had there been no marriage ceremony but the first (with Anna, under threat of death) the Curia Matrimonialis might have given a declaration of nullity.






	Paul should proceed very cautiously in giving advice to Cecilia: (I) For the baptism of the children all that is required is a reasonable guarantee that they will be brought up as Catholics. (II) In determining what should be said in regard to the separation of John and Cecilia, many things must be considered: a. Are they in good faith or in bad faith? b. Will an admonition from the pastor produce good results? c. Are John and Cecilia in such good dispositions and of such good character that one could rely on their promises to live together as brother and sister? d. Would there be scandal if they continued to live together, being known as man and wife? Paul should pray and seek counsel.




Case XC: Marriage Contracted Through Fear

p. 272Case.—Titus, a young man of respectable family, falls in love with Sempronia, a woman of evil life. His parents threaten ejection from the family and disinheritance unless he abandon the liaison; at the same time they promise to make him heir to the greater part of their fortune, if he will agree to marry Gertrude and lead a more settled life. Titus thereupon pays suit to Gertrude, and after six months they are married. But his love for Sempronia had not waned, and even during the marriage ceremony the thought of separation from her caused him great mental anguish. After one year of married life Titus abandons wife and child to resume his former intimacy with Sempronia. To the remonstrances of his wife and parents he answers that his consent to marry Gertrude was extorted through fear and had therefore no binding force.

Question.—Is Titus’ contention correct?

Solution.—Since marriage is a contract and depends on the consent of the contracting parties, whatever takes away the freedom of consent is an obstacle to marriage. Hence undue influence brought to bear upon the parties in order to extort their consent nullifies the marriage. This results from the natural law when the stress of fear is so strong that it dethrones the reason. In other cases, when the fear is not so extreme, the consent must be deemed absolutely voluntary, i. e., the will chooses what appears the lesser evil; yet at the same time is the consent partially involuntary, inasmuch as it is given with more or less repugnance. The positive law regards contract made under such stress of fear as voidable; but since this cannot be applied to marriage, the Church has made fear a diriment impediment, i. e., one that renders the matrimonial contract null and void. It is not every fear, however, that nullifies the marriage contract, but only such fear as is: (1) extrinsic, i. e., whose cause is found in another person; (2) inflicted unjustly and with the purpose of forcing consent to marriage; (3) grave, either absolutely or relatively.

In order that fear may be considered absolutely grave, it must be such as would influence even a man of courage; but to judge whether fear is relatively grave, that is, whether it affects seriously any particular person, account must be taken not only of the danger that threatens, but also of the character of those who cause the fear and of the susceptibility of those against whom the threats are directed. Thus the fear in which subjects hold their superior, although it is reverential, may become grave, if it is augmented by threats, quarrels, vexations, etc. When the harm that threatens is inconsiderable or not imminent, it does not render the will incapable of resistance; hence the law does not regard such trifling fear, and presumes that no one would suffer compulsion therefrom.

In order to decide, then, whether the marriage of Titus was valid, we must examine into the qualities of the fear, which he alleges forced his consent. Even though it be granted that this fear continued up to the moment of his marriage, yet it is clear that the threats of ejection and disinheritance were neither unjust nor uttered with the purpose of forcing a marriage. The parents of Titus were entirely within their rights when they commanded him to break off his unlawful relationship with Sempronia. Their own honor, as well as the temporal and spiritual welfare of their son was at stake. The punishment they annexed to his disobedience was not unjust. Authorities differ as to whether parents are obliged from natural justice to will their possessions to their children. The dispositions of the civil law on this point are also different: in some places (as in most of our States) the testator has full liberty to dispose of his property as he sees fit; in others, the law determines that a certain portion of the estate must be divided between the children. The wild and irresponsible life of Titus offered a just reason for his disinheritance; but if the law made him a necessary heir, then the threats to disinherit him were futile and could not have caused an efficacious fear. Either fear did not exist, or it was justly caused. Similar grave and sufficient reasons justified the threats of ejection.

p. 274But even though the threats were unjust, they would not suffice to render the marriage invalid, since they were not aimed, except indirectly, at extorting consent to marriage. The parents sought directly the reformation of their son, and, with this end in view, proposed to him the marriage with Gertrude. The threats were intended to draw him away from Sempronia, not to force him to marry Gertrude.

Moreover, the fear excited by these menaces was not very considerable. It appears that Titus was not a timid person and that he did not stand in excessive awe of his parents’ displeasure; rather they seem to have feared him. The prospect of being thrown on his own resources was not very formidable to him, as it did not deter him only a year later when he abandoned wife and child for the sake of Sempronia. Nor would the amount of the fortune in question suffice to make the fear of its loss a grave fear. For if the parents were able to disinherit Titus, the loss of the fortune would mean the loss, not of a right, but of a reward; that is, the inheritance whose loss he feared would be a reward offered him on condition that he would amend his life. Now Canon Law does not regard the danger of losing that to which one has no right but which one hopes to obtain, as sufficient to intimidate a steadfast man; ‘since in such a case a person would be moved not so much by fear of loss as by hope of gain: hope, however, as St. Thomas teaches, does not diminish, but increases the voluntariness of an action. The fear felt by Titus because of his parents’ threats was not serious, either relatively or absolutely.

p. 275The repugnance experienced by Titus when pronouncing his consent during the marriage ceremony is explained by his sinful attachment for Sempronia and his regret that he would now be obliged to give up the old life. His consent to the marriage with Gertrude was absolutely voluntary, though partially involuntary; just as the merchant who during a storm throws his wares into the sea in order to lighten the vessel, does this willingly, although not without regret.

Since, therefore, the fear that Titus experienced did not possess the qualities necessary to vitiate consent, it must be concluded that his marriage with Gertrude was valid.


Case XCI: Presumption of Life of a Missing Husband

p. 276Case.—Zenephon married when a very young man. In social condition Lita, his wife, was far below him. They lived a miserable life for a few months and then the husband, thinking he could no longer endure so unbearable an existence, deserted his wife and settled in the far West. After the lapse of ten years Lita engages to marry Cliopus. To the pastor she admits her prior marriage, informing him that she has never heard directly from her husband, but that once, some six years ago, she heard from a mutual friend that Zenephon had taken to drink, and then died of Bright’s disease in a Western hospital.

Question.—What must be done?

Solution.—The case, like all cases involving the declaration of the existence of a true marriage, must be sent to the Matrimonial Court of the diocese, which court will then be charged with the duty of deciding whether the lady in question is free to enter into new espousals or not. No priest, however certain he may be of the status of such a case, can pass judgment on it. He may have his own convictions, but these do not entitle him to give a decision, or to act in the name of the Church in relation to a new marriage.

Lita must apply to this court and give satisfactory evidence that her husband is dead, and that therefore she is, before God, free to enter into a valid matrimonial contract with Cliopus. The statement made by the mutual friend may have been true or may not have been true. It may have not been founded on any personal knowledge of that mutual friend, but may have been the result of pure hearsay. It may have been uttered as the consequence of the working of a lively imagination, or may have been a baseless fabrication begotten in a desire to please. It may be a fact, too, that the statement attributed to the mutual friend may never have been made; that the mutual friend had no real existence, for oftentimes it happens in such cases that the “wish is father to the thought.” Lita will be called upon to produce the party who made the statement, and an examination will be conducted to ascertain the trustworthiness of the witness. It should not be difficult to trace the missing husband, since the time and place of his sickness were known. The state and hospital records can be searched, and they will afford sufficient evidence of his death if it has really occurred. This, of course, will take time, but it is absolutely necessary. Zenephon may not have died. He may have recovered, at least partially. There is no proof adduced that he really became a drunkard, and when we set forth the fact that he was a young man and in good health the day he deserted his wife, the presumption is in favor of the theory that he is still among the living and, therefore, that Lita is still his lawful wife. The burden of changing this presumption of life into the presumption of death rests upon her who aspires to the new nuptials. Without doubt by using the proper means she could find out many facts having an important bearing upon her matrimonial status. The Church goes slowly and carefully in such cases, for hers it is to safeguard the sacred indissolubility of the marriage bond against the self-interest, the emotions, and the passions of men. Lita must await the decision of the ecclesiastical court.


Case XCII: Spiritual Affinity

p. 278Case.—Eugene, a Catholic layman and professor, is godfather for Raymond, a young collegian, who is brought into the true Church through Eugene’s efforts. Two years later Eulalie, the widowed mother of Raymond, also enters the fold through the influence of Eugene. The year following she accepts the proposal of her son’s godfather to wed him. Her Baptism was unconditional as it was clearly proven she had never been baptized. The priest applies for a dispensation from the impediment of spiritual affinity but is told none is necessary. So he marries Eugene and Eulalie without the dispensation.

Question.—Is the marriage valid?

Solution.—It is beyond dispute that this impediment is of ecclesiastical origin only. The first traces of it are found in the Council of Trullo (692), then in the Council of Rome (721). The Council of Trent had in mind the abolition of this impediment, but in the end merely modified and restricted its extension. The foundation of the impediment is the Sacrament of regeneration, completed by Confirmation, whence arises the spiritual relationship analogous to the natural relationship begotten by generation. In accordance with the present-day legislation of the Church this impediment affects only those who come under the jurisdiction of the Church, and as this is accomplished by the reception of the Sacrament of Baptism, only the baptized meet the requirements for the development of this relationship. It is held to be absurd to admit a relationship in the spiritual order when one or both of the parties to the relationship have not yet been born into that order; that is, have not yet been baptized. Where the relationship does not exist the impediment which it begets cannot exist. Hence in the case before us, when Eugene stood sponsor for the child of Eulalie by her first husband, he did not acquire the usual spiritual relationship, because Eulalie was not at that time under the jurisdiction of the Church, as she had not been baptized. It follows, then, that at that time there was no bar to the union of Eugene and Eulalie. But after the lapse of two years, Raymond’s mother, now a widow, submits herself to the jurisdiction of the Church by voluntarily seeking and receiving the Sacrament of Baptism. The question that confronts us now is, does the spiritual relationship which did not exist between Eugene and Eulalie on the day of her son’s baptism, spring into existence on the day of her own baptism by virtue of the baptism of Raymond? Does the relationship revive? On this point theologians are divided. Some are of the opinion that the impediment in question does not revive under the given conditions. They assert that this propinquity arises at the time of the baptism (Raymond’s) or it does not arise at all. That which by law does not subsist from the beginning is not strengthened by the passage of time. According to this opinion the contracting parties were validly married without a dispensation, since no impediment ever existed. According to the second opinion the relationship did arise fundamentaliter at the time of the child’s baptism, but by reason of the presence of an obex it could not have its effects. The effect is the impediment. When, then, the obex was removed, by the baptism of the mother, the effect of the relationship was in full force, and the impediment would invalidate the marriage unless first removed by the necessary dispensation. Gasparri holds that this opinion “is not to be despised.” All told, then, we must conclude that the existence of said impediment can be held to be doubtful. Since, however, a doubtful impediment is treated as non-existent, the parties interested could be validly married without a dispensation. We think, nevertheless, that in practice a dispensation ad cautelam should have been obtained and thus all cause for anxiety removed.

p. 280Under the new Code of Canon Law the impediment of spiritual relationship arising from Baptism has been limited to the person baptized, the one baptizing and the sponsor or sponsors (Canon 768). Hence it does away with the relationship of the sponsors and the one baptizing to the parents of the baptized.


Case XCIII: The Impediment of Crime

p. 281Case.—Cassandra married some ten years ago. Her husband became a confirmed drunkard and did not support her. While in his cups he was very cruel to her, so she left him, and has not seen him for the past five years. She is now keeping house for her brother. Philos boards with her brother and is very much attached to the married lady. Recently he found that his affection was reciprocated and straightway he promised to marry Cassandra, whenever her husband’s death would make her free to accept him. There has not been any question of violation of the obligations contracted by her marriage. She has just learned of the death of her husband who was accidentally drowned while bathing in the ocean.

Question.—Is Cassandra now free to marry Philos?

Solution.—The question asked is whether the impediment of crime has existence in the case quoted. Since she did not rid herself of her husband by conspiring to effect his death, which was brought about by circumstances over which she had no control, the solution of the case is greatly simplified. Again the absence of the factor of adultery removes all complication. We have to deal with a promise of marriage made during the existence of a valid marriage, which promise is conditioned by the continuance of said valid marriage. It looks as if the promise was a mere intention, externally expressed to marry when the law of God would permit both parties to contract a valid marriage. If so, no impediment of crime could possibly exist. Even if there existed more than an intention, a real, bona fide promise to marry when the existing impediment would no longer interfere with the contracting of a valid union before God, it is certain that no impediment was begotten by the promise. A promise of marriage, capable of begetting a diriment impediment of crime, must be materially and formally injurious to the welfare of the already existing union. In the absence of adultery and of all desire of conjugicide it can not be claimed that the marriage of Cassandra with her worthless spouse has suffered any material or formal injury. Hence the reasons that urged the Church to institute this impediment have no bearing on this case. The marriage with Philos would not of itself involve any scandal, and the promise by no means endangered the security and well being of the lady’s prior union. Evidently there is no reason for punishment, which punishment in the decree of the Church takes the form of an impediment dirimating the new marriage when contracted without the proper dispensation. Briefly, then, we hold that there is no reason why these parties should not be validly married. Their marriage would serve to remove any proximate danger of sin arising from their living under the same roof, and likewise do away with a possible occasion of scandal springing from the same fact. (Noldin, Vol. III, n. 611 c.).


Case XCIV: Dispensation from the Impediment of Crime

p. 283Case.—David and Lucilla were lawfully married in 1913, but they never lived together and the marriage was not consummated. David learned that Lucilla had been unfaithful to her marriage vows, and he obtained a divorce. Lucilla then married George, the co-respondent, before a civil magistrate. To this union several children were born. Subsequently George and Lucilla, repenting of their evil course of life, renewed their marriage consent before their parish priest, after a dispensation super matrimonio rato et non consummato had been granted, as David was still living. Question:




	What is the impediment of crime?






	What is the law regarding dispensation from this impediment?






	Was the marriage of George and Lucilla invalidated by the impediment of crime?



Solution:




	The diriment impediment of crime arises in three cases: (a) between those who in order to marry have conspired against and murdered the husband or wife of one of the parties; (b) between those who have committed adultery together and also promised or attempted marriage, during the life time of the injured husband or wife; (c) between adulterers, one of whom murders the injured spouse in order to contract marriage with the partner in guilt.






	Since this impediment was established by ecclesiastical law, the Church may always dispense from it. In case of public homicide, however, it is never dispensed. When adultery has been joined with attempted marriage, the dispensation is granted only for grave reasons. The impediment is not incurred by infidels, but it holds if one of the parties is Christian. Whether ignorance of the impediment excuses is a disputed question, but the negative view is the more common. For while the impediment is intended as a punishment, the chief purpose of the Church is to remove the reason for such crimes by rendering the guilty ones disqualified for marriage. It can easily happen, though, that the impediment arising from adultery and attempted marriage be overlooked by those who, seeking to have their civil marriage validated, ask for a dispensation super matrimonio rato et non consummato, or a declaration of liberty on account of the presumed death of the former consort. Hence the Church, in order to prevent the danger of invalidity, has provided that in such cases the dispensation from the impediment of crime, so contracted, shall be considered as granted through the concession of the dispensation or declaration sought for. (S.C. Sacr. 3 Junii, 1912.) This decree is retroactive and grants the revalidation and sanation of any marriage that had for this reason been invalid before.






	The first marriage of George and Lucilla was of course invalid. Moreover, it induced the impediment of crime. For from what was said in the first paragraph under (b) it follows that this impediment results when a divorced person contracts and consummates a civil union during the lifetime of the lawful spouse; so that even after the former husband or wife has died, the second marriage cannot be revalidated without a dispensation. However, the second marriage of George and Lucilla was valid. The’ dispensation granted them included the dispensation from the impediment of crime.




Case XCV: A Case of the Decree “Ne Temere”

p. 285Case.—Henry, baptized a Catholic but brought up as a Presbyterian, wishes to marry Caja, a Catholic girl, and is willing to conform to the conditions imposed by the Church. The pastor of Caja commissions his assistant to perform the ceremony without dispensation, as Henry according to the decree “Ne temere” may be regarded as a Catholic, and therefore requires no dispensation. The assistant, however, does not agree with this view and refuses to perform the ceremony.

Question.—Which is right, the pastor or the assistant?

Solution:




	The decree “Ne temere” deals with the ecclesiastical form required for the validity of the marriage, not with the ordinary impediments. Whether, therefore, apart from the essential form of the marriage, there exists an impediment to the marriage between Henry and Caja, is to be decided not according to the decree “Ne temere,” but according to the other ecclesiastical marriage laws that have remained in force.






	The marriage between Henry and Caja comes under the Catholic Marriage form, not merely because Caja is a Catholic, but also because Henry, although de facto a non-Catholic, was baptized in the Church and is therefore numbered with those subject to the decisions of the decree “Ne temere.”






	Therefore the marriage of Henry and Caja is to be regarded as a mixed marriage, forbidden by the Church, and for its lawful contracting there is required, besides an important reason on the part of Caja, also a dispensation. Despite his Catholic baptism Henry has been brought up entirely as a Presbyterian, and doubtless is numbered amongst the members of that denomination: this suffices to render the projected union a mixed marriage which is forbidden to a Catholic.



p. 286


	Caja’s pastor, therefore, before performing this marriage must, with a statement of the reasons which make this union advisable, apply for dispensation and secure the required guarantee for the fulfilment of the prescribed conditions. The assistant was correct in refusing to undertake the ceremony under the circumstances.




Case XCVI: Marriage Before Two Witnesses

p. 287Case.—Xystus (baptized) and Petrina (never baptized) were married some years ago, without the necessary dispensations. A year ago the Ecclesiastical Court declared the union null and void. Petrina accepts this decision, but will not permit Xystus to petition for a divorce. He can marry if he chooses, she says. She will never molest him, but financial reasons render her obstinate in her refusal to give civil freedom to the man whom she was wont to call husband.

Xystus wishes to marry a Catholic lady, but as they cannot obtain the license, the pastor cannot, according to the civil law officiate without danger of imprisonment. After a year’s fruitless argument with Petrina and with the pastor, Xystus takes his young lady to the church and there in the presence of two witnesses they exchange matrimonial consent in the absence of the pastor.

Question.—Is this marriage valid in the eyes of the Church?

Solution.—The marriage law of Pius X. demands the assistance of a competent priest for the validity of marriage. But an exception is made when a competent priest cannot be had, and this condition lasts for a month. The Sacred Congregation of the Sacraments (March 12th, 1910) gave an authentic interpretation of this clause. Marriage can be validly and lawfully contracted, before witnesses alone and without the presence of the competent priest, whenever the engaged parties can neither send for him nor go to him without grave inconvenience, and have already waited for a full month. According to Canon 1098 of the new Code the same privilege may be used whenever it can prudently be foreseen that within the space of a month neither bishop nor pastor nor a delegated priest can be called or approached without serious inconvenience: “In danger of death a marriage contracted before witnesses alone is valid and lawful, and likewise outside danger of death, provided that it is prudently foreseen that this condition of affairs—namely, that the parish priest, local Ordinary, or delegated priest cannot be had or approached without grave inconvenience—will last for a month.” This privilege can be made use of then whenever these two conditions are present, viz.: (1) grave inconvenience, (2) which has lasted for a month or more. Nothing is said concerning the nature of the inconvenience. The requirement is that it be grave and affect the engaged parties, or the priest, or both, whereby they are prevented from going to him or he is prevented from officiating. This applies to individual cases as well as to a general condition existing in some general locality or in some particular nation or nations. Where, then, the pastor, is prevented from assisting at a marriage of his subjects, by reason of the provisions of the civil code, that is when he cannot officiate without subjecting himself to severe penalties, such as imprisonment or fine, the condition of grave inconvenience exists and the privilege may be made use of to contract a valid marriage. It is true that the Congregation of the Council, July 27th, 1908, in answer to the question: “Should provision be made, for the case in which the civil law forbids the parish priest under heavy penalties to assist at a marriage before the civil ceremony, when such cannot take place and, nevertheless, the marriage is absolutely necessary for the salvation of souls?” replied “there is no answer.” But this was anterior to the interpretation of March, 1910, by the Congregation of the Sacraments. Hence the refusal of the Congregation of the Council has no effect on the decision of 1910. Readily enough then it will be allowed that in the case of Xystus there is a very grave inconvenience, a grave civic impediment, which makes it morally impossible for the pastor to assist at the new marriage. Of course the priest could assist and run the risk of punishment by the civil authorities, but he is in no way bound to do this in the present case. As this condition of affairs has lasted more than a month, it must be admitted that Xystus can in foro ecclesiae, contract a valid and licit marriage (provided no canonical impediment exists) in the presence of the two witnesses without the assistance of the pastor. (Cf. De Smet, Betrothment and Marriage, Vol. I, Note 69, sq.)


Case XCVII: Cessation of Impediments

p. 290Case.—Antonius marries a certain Sempronia, who before contracting this marriage had been sponsor at the baptism of Bertha, the illegitimate child of her friend Veronica. As the father of Bertha, Veronica had named one Titus, but in reality it was Antonius, so that between him and Sempronia there existed the impediment ex cognatione spirituali (inter levantem levataeque patrem).* For some time the two had lived in putative wedlock when Sempronia got knowledge of the real relation of Antonius and Bertha. Deeply chagrined but without suspicion of her invalid marriage, she told her trouble in confession to a missionary. She could not reproach her husband, she said, without bringing upon herself serious quarrels and other bad consequences. The confessor, although he is certain about the invalidity of the marriage, believes, from motives of pastoral prudence, that he should not enlighten Sempronia; for, on the one hand, he is obliged to leave town within an hour’s time, and therefore cannot possibly conduct dispensation proceedings himself, on the other hand Sempronia, for the reasons given, would not be in a position to tell her husband of the invalidity of their marriage. Supported by Lehmkuhl (II. 11, n. 1054 and 1055), Göpfert (III., 6, n. 229 and 271) and Noldin, (de usu matrimonii, 11, n. 97) in the probable opinion that in casu gravissimi incommodi an impedimentum juris mere ecclesiastici ceases, he induces the penitent in a prudent way to a renewal of marriage consent, and absolves her with the encouragement: “Strive as much as possible to keep up a good understanding with your husband!”

* Canon 768 of the new Code of Canon Law abolishes the relationship of the sponsors to the parents of the baptized.

p. 291Question.—Quid ad casum?

Solution.—The case is a very evident example of how occasionally the practical application of moral principles may and must soften the strict directions of Canon Law. A Canonist who would believe in carrying his principles to the last consequences, would be displeased at the missionary’s action, whilst a Moralist might deal with him more leniently. The missionary relies upon Lehmkuhl, Göpfert and Noldin for his chosen procedure. Both the latter, however, refer to Lehmkuhl in this matter, so that really Lehmkuhl is the only authority holding this view. Almost all Moralists and Canonists treat this question: though most of them only in the so-called casus perplexus, when, namely, a diriment impediment to marriage is discovered immediately before the marriage ceremony, and there is no time to obtain the requisite dispensation. Lehmkuhl is probably the first one to apply this solution of the casus perplexus also to the convalidatio matrimonii jam contracti. At least I know of no other author who so extends it. Noldin, Göpfert, Wernz, Ballerini-Palmieri, who hold the same opinion, refer to Lehmkuhl and mention no other authority. Feije (De impedimentis et dispensationibus matrimonialibus n. 646), however, who treats very thoroughly this power of dispensation, says: “The reasons adduced ought much more to prevail for an impediment discovered after the marriage was contracted and unknown at the time of its celebration; nevertheless, as all admit, it does not cease.” Since therefore Lehmkuhl appears to lead in this matter, it will repay us to repeat here his views on the subject, as they are found in the eleventh edition.

“What is a confessor to do if he lacks the faculty of dispensing from a diriment impediment to marriage arising from ecclesiastical law and it cannot now be obtained?

p. 292Answer 1. If the penitent is in good faith concerning the validity of the marriage, it is generally expedient to leave him in good faith, but under another pretext to move him to return after a certain time to confession with that same confessor; meanwhile the confessor should seek the faculty of dispensing, so that when the penitent returns he may explain the whole matter to him and immediately make him capable of contracting a true marriage.” In this probably all theologians agree. In practice it will be best to obtain at once the sanatio in radice because then no difficulties can arise concerning a renewal of the consent.

R. 2. “If the penitent knows of the nullity of the marriage, it is not impossible to avoid the marital debt under some pretext, by a journey, and so forth, although this is joined with difficulty: it must certainly be done.” Since this solution often appears impossible Lehmkuhl continues:

R. 3. “If neither can a dispensation be obtained so quickly nor can the marital debt be avoided without an urgent danger of a most grave evil, such as defamation, scandal, and so forth, the invalidating ecclesiastical law seems to cease, so that the putative spouses now become capable of effecting a valid marriage... although the obligation remains of recurring immediately to the lawful superior, both so that a more certain dispensation may be made as a precaution and so that a just penalty may be accepted for the crime committed and obedience may be rendered to the superior’s command...”

But that I may briefly give the reason for this answer—which perhaps seems rather indulgent to the reader—I am moved by the authority of St. Alphonsus. St. Alphonsus and the early authors, however, speak merely of the casus perplexus, as already remarked. Lehmkuhl then continues: “But to set forth my own opinion: if in such a case before marriage the law probably ceases, why should we not say the same in the other case after a marriage has been invalidly contracted, where a similar, indeed greater, necessity and graver harm threaten?’”’ It is of interest to note how the distinguished Jesuit Wernz expresses himself on this view in his great work Jus Decretalium (IV. n. 619, nota 87) “Certainly this teaching of approved authors, by which a confessor in these straits can declare that the impediment ceases, but with a certain burden, at least as a matter of fittingness under the law, of recurring after the marriage has been contracted to the Ordinary or the Sacred Penitentiary so that a dispensation may be obtained as a precaution and entrusted for execution, is established with difficulty by intrinsic reasons.”

p. 293It would indeed be difficult to give intrinsic, valid reasons for this opinion. Yet it has been attempted and in two different ways. First of all, many authorities, for instance Thomas Sanchez, who quotes more than twenty authors in support of his opinion, claims that the bishop, and also the priests delegated by him, can in cases of necessity set aside obstacles to marriage by dispensation, as in such a case a silent delegation of the Pope is present. The Pope, thus Sanchez holds, would in such a case certainly delegate his powers of dispensation to the bishop and priests, as otherwise great scandal and detriment would arise for the Church. In these days nearly all bishops possess in their Quinquennal faculties far-reaching, positive powers of dispensation, even in regard to diriment impediments; so that hardly a case may happen for which they could not grant the needed dispensation. In some dioceses the bishop permanently delegates this power to confessors for cases of necessity. A similar faculty, though only pro matrimonio jam contracto, is granted to all confessors in the so-called Pagella S. Poenitentiariae. Since this Pagella, which includes other most practical faculties, is readily given, all missionaries at least should secure it. It would enable them to solve easily many difficulties. If power of dispensation is expressly granted to bishop or priests, then of course there is no difficulty. Whether, however, every confessor has in the case of need, to avoid scandal and harm, the power to dispense eo ipso from the canonical impediments, as Thomas Sanchez opines, is very problematical. I am unaware of any direct proof to support such view and probably there is none. For this reason other authorities, as for instance St. Alphonsus, teach that pastors and confessors cannot actually dispense in such cases of need, because this particular power is granted them neither tacite nor even in most cases explicite, but they can declare that the Church law concerning the impediment is to cease in such a case of need, because its observance would be very detrimental. Herewith the difficult question is opened whether a lex irritans— such as a diriment impediment ceases in casu gravissimi incommodi. D’Annibale who is not generally regarded as a rigorist, replies with a categorical “no.” He says: “Invalidating laws admit of no equity, and therefore no inconvenience, not even the gravest, excuses from observing them” (Summula Theol. Mor., 3, I, 216). He claims for his support Thomas Sanchez, who explains the matter as follows: It is not actually the positive Church law that imposes so difficult a restriction, since no positive law, as such, obliges under conditions of great harm. This important restriction proceeds rather from the natural and the Divine law, which allow marital intercourse only between two persons who have contracted a legitimate marriage. The parties in the case, however, are unable to contract a legitimate marriage: consequently matter and form are lacking in such a sacramental union. In fact the claim that in gravissimo incommodo the lex irritans of impediments ceases, cannot generally be maintained. The impedimentum ordinis is manifestly only of an ecclesiastical nature, nevertheless a priest can never, not even upon his deathbed and despite utmost necessity, enter into a valid marriage. Furthermore, what would we come to, if in cases of necessity an ecclesiastical lex irritans could readily be set aside? Would not arbitrariness be given full rein? St. Alphonsus gives as warrant for the cessation of a lex irritans: “A law ceases when it is harmful rather than useful. And although here the purpose of the law does not cease in general but in the particular case, nevertheless, since the purpose of the law ceases in the contrary direction, the law also ceases, as all agree.” Of course, if this be correct without restriction, then we cannot see why a priest could not change an illegitimate union under certain conditions into a valid marriage. The circumstances might be such that the lex ecclesiastica is actually nociva and that the finis legis in contrarium cessavit.

p. 295From the above it must be plain that no intrinsic valid grounds are at hand either for the confessor’s faculty to dispense, nor for the cessation of the lex irritans impedimenti in such a case of necessity. It is greatly to be desired that, like the far-reaching powers for dispensation granted by Leo XIII. and Pius X. for validating marriages on the deathbed, also powers of dispensation be granted for the casus perplexus and similar cases of necessity. Meantime, however, the views of St. Alphonsus, Lehmkuhl, Noldin, Gennari, Göpfert, Ballerini-Palmieri, etc. are to be accorded at least extrinsic probability. In the Acts of the South American Plenary Council, of 1899, approved by Leo XIII., the solution of the casus perplexus according to St. Alphonsus (Theol. Mor. lib. VI., n. 613) is recommended. This may be taken as an indication that the Roman Curia does not oppose the practical application of the view of St. Alphonsus.

Let us now attempt to solve the case in point. The missionary is not to be reproached on account of his mode of procedure, as he has followed the opinion of weighty authorities. It is true, nevertheless, that all authorities require that after such solution of the case ad cautelam either the sanatio in radice or simplex dispensatio be obtained. But this demand is made as a matter of propriety rather than as a matter of necessity. Of course, most authorities let the above solution apply only to impedimenta occulta (such as crimen, or affinitas ex copula illicita) not however to impediments which according to their nature are public, although de facto secret. The cognatio spiritualis belongs by its nature to the public impediments, but Gennari rightly extends the above solution also to “impedimenta materialiter publica, formaliter autem occulta.” The cognatio spiritualis is in the given case still secret, therefore, formaliter occulta. Though the missionary’s mode of action is not open to censure, it is not to be commended. He contented himself with probabilities in a very important matter where the validity of the Sacrament of Matrimony stood in question. How easy it would have been to proceed much more securely and correctly! For instance, he might have told Sempronia to take up this matter with her confessor in her next confession, because the matter was very important and her confessor would undoubtedly help her. Should Sempronia refuse to do this, the missionary might have subsequently sought the sanatio in radice from the Poenitentiaria and thus have validated the invalid marriage. Indeed, all authorities recommend that at least ad cautelam recourse should be had subsequently to the proper authority. A missionary who is likely to meet with such cases ought to secure the Pagella of the Poenitentiaria, or even wider faculties. They will not be refused him by the competent authorities.


Case XCVIII: Not Radical Sanation, But Silence

p. 297Case.—Caja had in the unmarried state by sinful intimacy with Cajus, a wealthy and respected citizen, borne him a daughter, Caroline. This has been kept a profound secret, and it never became known that Cajus was the father of Caroline.

Now Caroline married, in forma ecclesiae consueta, without having the slightest suspicion, her cousin Charles, the son of a brother of Cajus. The impediment of blood relationship of the second degree was not discovered; it was known only to Caja and Cajus, and these two kept silence. Indeed, Cajus, pleased at the idea of providing at the same time for his natural daughter and his nephew, presented to the young couple a house as a wedding-gift and intended to make them the heirs to all his property. Thus Charles and Caroline live together in the best of harmony, they have several children, and naturally think a great deal of “Uncle.” Caja, however, is a victim of remorse, since through her fault her daughter is materially living in concubinage; but, she does not dare to proclaim the paternity of Cajus, lest she defame him and destroy moreover the happiness of the couple. Finally she makes the whole matter known to her confessor and asks his advice and assistance.

Question.—Quid faciendum?

Solution:




	The confessor asks himself three questions and solves them as follows:



(a) Did Caja sin by not revealing at the right time the impediment of blood relationship?

Without doubt she sinned, saltem objective. Canonists and Moralists agree that by reason of the banns of marriage all those who know of an obstacle to the marriage are strictly obliged, out of respect for the sacrament, from the natural duty of charity, and in obedience to the positive commandment of the Church, to reveal the obstacle in the proper manner. From this duty of manifestation not even the secretum naturale and promissum excuse. Only the seal of confession, professional secrecy, and the actual secretum commissum, or the danger of grave harm to one’s self or one’s family, releases from the obligation of revealing the existing obstacle (Wernz, Jus Decretalium IV. n. 143. Bucceroni Theologia Moralis II. n. 953). Had Caja before the marriage of her daughter taken the priest into her confidence, a defamation of Cajus need not have been feared. It could have been arranged to obtain secretly and without the knowledge of the contracting parties the requisite dispensation from the Holy See. The Canonists state explicitly that the petition for dispensation may be made by a third party (the parents of the bride, or the pastor). It is necessary, of course, in this case that the young couple after the dispensation has been obtained, accept it either expressly or tacitly, as the acceptatio dispensationis by those in whose favor it is obtained is required, as a rule, for the legality of the dispensation (St. Alphonsus, Theol. Mor.; de matr. n. 1145). But this acceptance by the young couple could in the present case be prudently carried out without disclosing Cajus’ paternity to the bride; moreover the Holy See may under certain circumstances so remove an impediment to marriage that it does not require the acceptatio dispensationis on the part of those affected. Therefore Caja had every reason to feel remorse.

p. 298(b) Is Caja even now obliged to take steps that her daughter’s illegal marriage be made valid?

p. 299Yes, she is under this obligation: ratione peccati materialis, for the marriage of Caroline to Charles is a continued material concubinage, through the fault of Caja, by her guilty silence, when she could and should have spoken ex justitia et caritate. Through her fault the supposed spouses are deprived of the graces and effects of the holy Sacrament; and, moreover, there is the ever-present danger that by some unforeseen accident the truth may come out, and then the happiness of this couple and of their children may be gone forever.

(c) What then is to be done to set this matter right? Caja has done well to confide the whole matter to her confessor before informing her daughter of the illegality of her marriage, or before declaring it so in foro externo. In either case scandal, danger and injury could hardly have been spared the couple. Under the circumstances the confessor can not direct Caja to take one step or the other, he may not even advise this. After the matter has gone so far there is only one remedy: the sanatio in radice to be petitioned from the Holy See. The four conditions under which sanatio in radice is granted by the Holy See (Cf. Wernz IV. n. 657- 660) are present in this case: a real consent to marriage since the beginning, continuance of the consent, a purely ecclesiastical impediment, and, weighty reasons for a dispensation. The obtaining of the sanatio through a third party without the knowledge of the husband and wife is possible and legal: there is no other way in this case. Therefore the confessor considers himself in duty bound to adopt this means. He might make the matter easy for himself by following those Moralists who assert the principle: If the impediment is occult and the spouses are in good faith, they are ordinarily to be left in it (Bucceroni l. c. n. 1034). But with Wernz his standpoint is that in view of the present practice of the Holy See regarding the sanatio in radice it would be improper simply to decide: dissimulandum, silendum. “By this means formal sins are certainly prevented, but the spouses live in material concubinage and lack the sacrament of marriage and sacramental grace. These injuries and the deprivation of such great goods are not repaired by concealment.” Thus Wernz l. c. n. 660. The confessor in this case actually proceeded then in presenting to the St. Poenitentiaria, in Caja’s name, a full statement, and request for the sanatio in radice of the marriage between Charles and Caroline.

p. 300


	After about two weeks the answer came from the S. Poenitentiaria. But it was not the disposition he had expected. Upon the reverse side of his petition he found written: “The Sacred Penitentiary answers concerning the foregoing that complete silence is to be kept and the aforesaid putative spouses are to be left in good faith.”



Therewith this case of conscience was solved in the simplest way imaginable. Caja was supremely happy and grateful to her confessor for having delivered her from her qualms of conscience. The matter was ended also as far as the confessor was concerned. But he wished to understand theoretically why Rome’s answer had thus turned out. He figured it out as follows:

Had the Holy See perhaps, with the command to keep the matter secret, implicitly validated this marriage? This was not impossible. The sanatio in radice may be granted, and is often granted, without executio and acceptatio (Wernz 1. c. n. 660, Noldin Summa Theol. Mor. III. n. 664, 5). In the present case an executio through Caja’s confessor was impossible and an acceptatio difficult to procure. But if the Holy See thus granted the sanatio, then the confessor needed no further mandatum than to keep silence, and to impose the same upon Caja. Already in the early usage of the Church a legalization of invalidly contracted marriages was known in the form of a mandatum de silentio, and there are Canonists who in this practice perceive the origin of the sanatio in radice (Wernz l. c. n. 654).

p. 301Nevertheless we do not consider that the answer of the S. P. in this case is to be understood as an implicit validation of the putative marriage. Since the confessor requested not a general validation of the putative marriage, but in terminis the sanatio in radice, it is not probable that the Holy See would have chosen an obscure and evasive form of answer. Decisive is the word “putatos’ in the Responsum of the S. P. The putatively married are to be left in good faith, therefore they have not now become actually married.

The sanatio asked for was, therefore, not granted. Why not? There are possible here only suppositions. Perhaps the Holy See considered the mere lack of validity not as a causa gravis so long as the danger of formal sins or scandals remained excluded, through the good faith of the couple. The S. P. might indeed not consider the invalidity of the marriage as certain. Who can tell whether Caroline did not after all know of her actual parentage, and had perhaps obtained a dispensation before or after the ceremony? Illegitimate children often know more of their affairs than their mothers imagine. Perhaps Cajus himself secretly had the pastor put everything in order for the young couple, when his natural daughter became engaged to his nephew. Finally, it must be considered that consanguinity, even if due to illegitimate birth, is according to its nature a public impediment to marriage. Cajus’ paternity thus far had been successfully kept a secret, but it may yet through some accident become known in foro externo. What then, if meantime the marriage between Charles and Caroline had been, secretly and without knowledge of even one of the parties, made valid? Then the now valid marriage would have to be declared in foro externo as invalid, and husband and wife, not knowing of the validation of their marriage, might optima fide separate. In place of material concubinage there would then be material adultery—and there would be no longer a possibility of sanation. Which is preferable? Be that as it may; the case was satisfactorily solved for all concerned.
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Relic, doubtful, IV, 162.

Remedium illicitum, IV, 123.

Renting rooms for clandestine meetings, V, 4.

Renting houses for evil purposes, V, 7.

Repetition of Extreme Unction during same illness, II, 306.

Replating an indulgenced cross allowed? III, 192.

Requiem Masses in church where the blessed Sacrament is exposed, I, 75.

Reserved cases, II, 231; III, 238; V, 183.

— in an Order, I, 303.

Responsibility for Mass stipends, I, 228; V, 156.

Restitution (see also special heads), I, 31, 71, 108, 171, 198, 202, 261, 272; II, 62, 69, 108, 158, 179, 183, 192, 195, 299; III, 94, 153, 160, 253, 269, 277, 296, 330, 332; IV, 18, 44, 116, 118, 136; V, 20, 33, 36, 40, 42, 45, 57, 61, 66, 72, 197.

Restitution by members of religious Orders, III, 160.

— in the case of an insurance agent, V, 42.

— in the case of graft, V, 46 seqq.

— in the case of calumniating the dead, V, 57.

—on account of cooperation, V, 45.

—, moral impossibility of, V, 61.

Restrictio mentalis, III, 288.

Rich, the spiritual advantages of, V, 17.

Riding in cars without paying fares, V, 33.

Right of a bishop to suspend a priest without trial, I, 248.

Risk, priest must take, to give last Sacraments, IV, 79.

SACRAMENT of Holy Orders, a case of invalidity of, V, 238.

Sacraments, last, sacrilegiously received, V, 224.

—, risk priest must take to give, IV, 79.

Sacred Penitentiary, III, 175.

Safe-guarding life, the necessity of, V, 24.

“Salted” gold mine, IV, 136.

Scandal by immodesty in dress, IV, 22.

—, V, 209.

Scapular medal, the, V, 222.

Science, objections of, against faith, V, 10.

Schism, conversion from Eastern, IV, 303.

Scrupulosity, IV, 251.

Scrupulousness, I, 57.

Seal of Confession, I, 65, 73; III, 324; IV, 124, 148, 235; V, 193.

Secrecy, the promise of, when binding, V, 83.

Secret compensation, II, 75, 108, 183; III, 288, 332; IV, 217.

—, knowledge, the obligation to divulge, V, 83.

—, societies, II, 38; IV, 71.

—, the manifestation of a, V, 83.

Servile work on Sunday, IV, 102.

Sham bidding at auction, IV, 160.

Sick calls, I, 184, 189.

—, during Mass, I, 270.

Sick call, or parochial Mass, IV, 262.

Sick, the, and the receiving of Holy Communion, V, 125.

Simony, partiality in Bishop’s appointment not, IV, 153.

Simple vows and reserved cases, II, 231.

—, and the disposition of property, V, 95.

Sinful habits, V, 1.

Sinners, public, not admitted to Holy Communion, V, 209.

Sins, solitary, V, 1.

—, venial and scandal, V, 209.

Soldiers, the absolution of, V, 218.

Son’s duty toward his father, I, 233.

Souls, the Poor and the fruits of Holy Mass, V, 18.

Spiritistic séances, III, 20; V, 81.

Sponsors, non-Catholic, V, 102.

Sponsorship, invalid, II, 210.

Stealing ideas, I, 237.

Stolen goods, benefiting by, V, 36.

Stomach-pump, its use before and after Mass or holy Communion, III, 138; V, 131.

Street confessions, V, 216.

Subdeacon, II, 29; III, 56.

Suicide’s bequest for Masses, III, 182.

Suicide’s burial, III, 212.

Sunday, servile work on, IV, 102.

Support of erring priests, IV, 1.

Superstitious faith in prayers, III, 200.

Superstition, V, 81.

Suspension, I, 44, 248; III, 90, 104.

Suspicion thrown on some one else, III, 280.

Syphilis in marriage, IV, 296.

TALE-BEARING, I, 213.

Telepathic phenomena, II, 212.

Temporal possessions, the spiritual advantages of, V, 17.

Temptations against faith, V, 11.

Thief, obligation of restitution of, V, 45.

—, wife and children of a, V, 36.

Threats of suicide, I, 57.

Title of ordination, deprivation of, IV, 1.

Traveling salesman’s expenses, III, 332.

Trentain, the Gregorian, V, 151.

VALIDATION of a Priest’s functions, V, 241.

Venial sins, V, 205.

— and scandal, V, 209.

Viaticum, repeated administration of, V, 226.

Vocation, religious, V, 90.

Vow, definition, III, 292.

—to enter an Order, I, 257.

—, release from, IV, 188.

—of celibacy, I, 67, 268.

Vows, simple, and reserved cases, II, 231.

—, solemn dispensation from, V, 98.

—, simple or perpetual and the disposition of property, V, 95.

—, the power to set aside, V, 78.

—of husband or wife, V, 78.

WHEN in holy Mass are the words Calicem Salutaris accipiam to be spoken? III, 303.

— is ownership transferred? V, 20.

Will, disposition of witnesses, IV, 178.

—, executing the provisions of a, IV, 93.

Wine, non-alcoholic—Materia Valida? V, 115.

— without water at Mass, IV, 226.

Witness, false, IV, 289.

—, his duty, III, 50.

Witnesses withholding facts, V, 73.

Who incurs the censure: Procurantes abortum effectu secuto? III, 265.

Woman who has left her husband, confession of, IV, 140.
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