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Case I: Some Points Regarding the New Marriage Legislation

Applied correction from Woywod’s opening insert: Case I, No. 3, page 12.—The New Code in
Canon 2319 declares that those who contract marriage before a non-Catholic minister incur the
excommunication reserved to the bishop. Before the New Code the parties did not only incur
excommunication on account of the law of the III Baltimore Council but also on account of the law
of the Bull "Apostolicae Sedis" which excommunication was specially reserved to the Holy See.

Rev. and Dear Sir—Will you kindly give me some information on a few points concerning the new
marriage legislation, Ne temere, August 2, 1907.

1. I have heard it maintained that in the Archdiocese of New York any pastor or his assistants may
marry validly any place within the limits of the diocese, although they marry licitly only within the
limits of their own parish. Do you know if this is the case?

2. Is it not sufficient for vera sponsalia, under the new legislation, that the written document or
betrothal be signed by both parties in the presence of the ordinary or the parish priest, though the
parties to the contract do not sign in the presence of one another? This is all that is required for other
contracts in writing, and it would seem to be sufficient for a betrothal.

3. Do Catholics who, under the new marriage legislation, contract or attempt to contract marriage
before a non-Catholic minister of religion, incur excommunication as formerly? The reason I ask is
that since the excommunication was intended to deter Catholics from approaching a non-Catholic
minister of worship, and that now a greater penalty being provided to deter them from such a
ceremony, namely the invalidity of such unions, it seems to me that the lesser penalty, i. e., the
excommunication, serving little or no purpose at present, would become inoperative. For if the
nullity of their marriage, when contracted before a non-Catholic minister of the Gospel, will not deter
Catholics from such a ceremony, certainly dread of the excommunication incurred by such conduct
will have no influence with them.

18] Answer.—1. It is evidently incorrect to say that a priest, having faculties in the diocese where he
resides, may marry validly any place within the limits of the diocese to which he belongs. The text of
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the decree Ne temere, of the Congregation of the Council, August 2, 1907, states explicitly that “the
parish priest and the ordinary of the place assist VALIDLY at a marriage only within the limits of
their territory; within which they assist validly at marriages not only of their own subjects but also of
those not subject to them” (“Ne temere,” IV, 11).

Now while the territory of the ordinary is the whole diocese, and he assists validly at the marriages
within the limits of the diocese, the territory of the pastor is his parish, and therefore only within the
limits of his parish does he assist validly at marriages. As regards the Archdiocese of New York, and
the same will hold good for the other dioceses of the United States, it is expressly stated in the letter
of the Archbishop, March 2, 1908, to all the priests of the archdiocese, on this matter that “as far as
this diocese is affected in the matter of validity, every priest of this diocese, having faculties, can
validly assist at marriages, within the limits of his own parish, and can marry validly, within the
limits of his own parish, not only his own parishioners, but also people from other parishes and other
dioceses, provided there be no diriment impediment. A marriage performed by a priest (without
being duly delegated) outside the limits of his own parish is null and void” (cf. Letter of Archbp.
Farley, March 2, 1908, p. 6). As far as it has been possible to consult the pastoral letters of the other
Bishops of the United States on this new legislation, they all lay down the same rules for the
guidance of their clergy, namely, that within the limits of their respective parishes, the pastors assist
validly at all marriages, but outside the limits of their parishes they can not assist VALIDLY, unless
delegated by the ordinary or by the parish priest of the district where the marriage takes place.
Whatever may be said concerning the intention of the ordinaries of dioceses to extend the
jurisdiction of parish priests in the matter of marriages to the whole diocese, it is evident from the
printed letter of the Archbishop of New York that such is not his intention. In any case it would
require very exceptional circumstances to justify a Bishop in extending the jurisdiction of his priests
in the matter of marriages to the whole diocese, since it is the intention of the Congregation of the
Council, by whose authority the new legislation was enacted, to limit the parish priest’s jurisdiction
over marriage to the limits of his own parish. This appears from a casual perusal of the text of the
decree Ne temere itself, or of the commentaries on it issued by the canonists here and abroad.

191 2. As regards the manner of signing the written sponsalia, the Congregation of the Council has
recently issued instructions that the written agreement must be signed by both parties to it and by
the parish priest, or the ordinary of the diocese, or in the absence of the parish priest or of the
ordinary, then by two witnesses, in the presence of all the parties required by the new law to sign it.
It is not necessary that the document be drawn up in the presence of the parties signing it, but it is
necessary for its validity that it be signed by the contracting parties in the presence of one another
and of the parish priest or the ordinary of the diocese, who shall also sign it, then and there, in the
presence of the contracting parties. It would not suffice, for instance, if the man signed it in the
presence of his parish priest, and then sent it to the woman to be signed by her, together with the
parish priest, in the presence of one another. The written document must be signed by both parties to
it in the presence of one another and in the presence of the parish priest, who shall then sign it in the
presence of the two contracting parties. It is of paramount importance that these formalities be
observed, otherwise the document will be null and void. It is also required by the new legislation that
the document contain the date on which it was signed, that is to say the day, the month and the year.
If such date is omitted, the omission will invalidate the sponsalia, As all this is positive legislation,
one may not conclude that because certain formalities are not required for contracts in general,
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therefore they are not required for the validity of a very special contract like sponsalia. In this respect
sponsalia or the written agreement to marry resembles a last will and testament, in the way it must
be signed, in order to be valid.

I10] The law in most of the States requires that a last will and testament, in order to be valid, must
be signed by the testator in the presence of two witnesses, who shall then sign it also, in the presence
of one another and of the testator. It must also bear the date of the day, month and year. If these
formalities are not observed, the testament will not stand in court. The same is true of the written
betrothal or sponsalia. Every one required by the new law to sign the sponsalia must sign in the
presence of every one else so signing.

I11] The purpose of the law is to prevent fraud and deception as well as misunderstandings and legal
complications.

3. Do Catholics still incur excommunication who are married by a non-Catholic minister of religion?

Yes, Catholics so marrying incur excommunication. The excommunication attaching to such
marriages has not been removed by the new legislation. In this connection it may be well to recall
that the excommunication incurred by Catholics in the United States who marry before a Protestant
minister, is a twofold one, papal and episcopal. The papal excommunication is contained in the Bull
of Pius IX (Apostolicae Sedis), and runs as follows:

“All apostates from the Christian faith and all and each heretics, by whatever name they are
designated and of whatever sect they may be, and those who believe them, and their receivers,
supporters, and in general any of their defenders.”

The Holy Office has repeatedly affirmed that those who contract or attempt to contract marriage
before a non-Catholic minister of religion incur this excommunication (S. Officium, August 28, 1888;
May 11, 1892). It is pretty well understood that the reason why Catholics, marrying before a
Protestant minister, incur this excommunication, is that by so doing they profess themselves, in foro
externo, believers in heresy. For by consenting to receive the Sacraments from an heretical minister of
the Gospel according to an heretical rite, they implicitly profess their belief in heresy and are
therefore excommunicated. Now this papal excommunication is still in full force, notwithstanding
the new marriage laws, and is incurred the same as formerly. As ignorance of its existence exempts
from incurring it, and moreover, since faculties to dispense from it are granted to all confessors in
this country, it need not cause embarrassment.

I12] The other excommunication, incurred by Catholics marrying before a non-Catholic minister of
religion, is episcopal, provided by the Bishops of the third plenary Council of Baltimore. Neither has
this excommunication been revoked by the new marriage legislation. Nor does ignorance of its
existence excuse from incurring it. The power to remove this latter excommunication is reserved to
the Bishops or ordinaries and must be received from them by the confessor wishing to absolve from
it, each time that he desires so to absolve. All Catholics, therefore, in the United States who go
before a non-Catholic minister of religion to be married, are now, as formerly, excommunicated and
reserved to the ordinary. The purpose of the excommunication is to punish Catholics by cutting them
off from the communion of the faithful, for aiding and abetting heresy. This purpose is served under
the new legislation just as much as under the former laws, and there remains the same reason now as
formerly, for punishing those who betray their faith by professing heresy and engaging in a false
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worship. Under the new legislation Catholics who marry before a civil magistrate are no more validly
married than if they had been married by a non-Catholic minister of religion. But marrying before a
civil magistrate is not a communicatio in divinis, nor is it an implicit profession of heresy, not even in
foro externo; and therefore the Church has not judged it necessary to punish it by excommunicating
the guilty parties. Hence in the whole matter of incurring excommunication by marrying before a
non-Catholic minister of the Gospel, the present discipline is identical with the discipline that
prevailed before Easter, 1908, *

Case II: Concerning Espousals

[13]

Applied correction from Woywod’s opening insert: Case II.—The New Code abolishes the
fourth degree of blood relationship as an impediment to marriage. The impediment of public
honesty arising from valid marriage engagements has likewise been dropped by the Code.

Some time before last Easter John entered into a serious and valid contract of betrothal with a widow
named Virginia. Virginia was a third cousin of John, and the sponsalia were contracted on condition
that the Church would allow them to marry. Application was made for a dispensation from the
impediment of consanguinity in the fourth degree, and the dispensation was obtained. Before the
marriage took place, however, the widow died. She left a grown daughter, Rhea, whom John now
desires to wed. Will it be necessary to get a dispensation from the impediment of blood relationship,
since Rhea is John’s third cousin once removed; and will it be necessary also to get a dispensation
from the impediment publicae honestatis, on account of the valid espousals that existed between
John and Rhea’s mother, Virginia?

Answer—I. There is no need of a dispensation from an impediment of consanguinity in order that
John may marry Rhea. Rhea’s mother was John’s third cousin, or, as the Canon Law puts it, the
widow Virginia was related by blood to John in the fourth degree of kinship. The widow’s daughter
Rhea is related to John in the fifth degree, touching the fourth, in quinto gradu attingente quartum.
In English John and Rhea are called third cousins once removed. In Latin they are called consanguinei
in quinto gradu attingente quartum. Now the fourth Council of Lateran, held under Innocent III, A.
D. 1215, and the Council of Trent, A. D. 1545, restricted the impediment to marriage arising from
blood relationship to the fourth degree of kindred, that is, to third cousins. Any relationship beyond
the fourth degree, even though it be mixed with a closer degree, say the second or the third, creates
no impediment to marriage. Before the fourth Council of Lateran, the impediment extended to the
seventh degree, i. e., to sixth cousins. But as it was very difficult to follow up blood relationship to
the seventh degree, the council wisely restricted the impediment to the fourth degree. As Rhea’s
mother and John were third cousins, or blood relatives in the fourth degree, it follows that Rhea
herself is more distantly related to John than the fourth degree, and therefore needs no dispensation
in order to marry John.

II. But when we come to the second question the solution is not so easy. Theologians and canonists
of high repute have argued the matter for centuries, but the case is still in court. Are espousals valid,
when contracted by two persons between whom a diriment impediment to marriage exists, provided
these persons contract the espousals on condition of obtaining a dispensation from the impediment?
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Theologians are agreed that, if the impediment be one from which the Church can not or does not
dispense, or if there be no sufficient reason for granting a dispensation, the espousals are null and
void. Even though the impediment be one from which the Church can and does dispense, and there
be a just cause for granting a dispensation, nevertheless if either party to the betrothal contract
breaks the engagement before a dispensation is granted, then the espousals are null and void, and a
subsequent dispensation produces no effect whatever. On this point also the theologians are in
accord. If, after a dispensation has been granted, the parties to a betrothal renew their consent, either
expressly or tacitly, v. g., by having the banns of marriage published, in that case the sponsalia are
valid and produce their canonical effects. On these points there exists no controversy.

The question which divides the theologians to-day, and has divided them for centuries, is this: Are
sponsalia, contracted sub conditione: si dispensetur, by persons between whom a diriment
impediment to marriage exists, null and void from the beginning, so that, although neither party to
them withdraws consent, still they remain null and void and produce no canonical effect, even after a
dispensation to wed has been granted, unless there be a renewal of the engagement, after obtaining
the dispensation? Or are such espousals conditionally valid from the moment they are entered into,
and do they become absolutely valid on the granting of the dispensation to marry, without any
renewal of the espousals? If such sponsalia are invalid from the beginning, then obtenta
dispensatione they remain invalid, and create no diriment impediment publicae honestatis, between
blood relations in the first degree. If, on the contrary, such espousals are conditionally valid, like all
other conditional espousals, then, obtenta dispensatione, they become absolutely valid, and create
the diriment impediment publicae honestatis, which renders marriage with one another’s blood
relations in the first degree null and void. For when valid espousals have once been contracted, then,
although they be broken for just and sufficient cause, still they leave behind them a diriment
impediment publicae honestatis, which will invalidate the subsequent marriage of either party with
the first degree blood relations of the other. Thus a man who is validly engaged to a woman, can not
wed her mother, nor her sister, nor her daughter, even though the original engagement be broken by
mutual consent and for sufficient cause. The same is true of the woman with regard to the man’s
father, brother and son. Now if we apply what has been said to the case under discussion, we would
say that if the sponsalia of John and Virginia, contracted “sub conditione: si dispensetur,” became
absolutely valid as soon as the dispensation was granted them to wed, then John can not marry
validly any first degree blood relation of Virginia, i. e., neither her mother, nor her sister, nor her
daughter Rhea. On the contrary, if the espousals of John and Virginia were invalid when they were
contracted, then they remained invalid even after a dispensation to wed had been granted, and there
exists no diriment impediment publicae honestatis to John’s marriage with Virginia’s daughter Rhea.

I16] Among the theologians who would permit John and Rhea to marry without procuring a
dispensation we find Card. de Luca, Berardi, Lehmkuhl, Santi, Scavini, Gury, Giraldi, and very many
others. Among the theologians who maintain that John’s espousals with Virginia were valid, and that
therefore there does exist a diriment impediment publicae honestatis, between Virginia’s daughter
and John, we find the names of St. Alphonsus, Reiffenstuehl, Ballerini, de Angelis, D’Annibale,
Noldin, etc. The first of these two groups of theologians maintains that betrothals entered into
between persons subject to an impediment, under the condition: IF THE SUPERIOR SHALL HAVE
DISPENSED, are radically null from the beginning, so that even after the dispensation has been
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obtained, although consent has not been revoked, they persist in their nullity unless consent has
been renewed.

In support of their opinion they appeal to the Acta S. Sedis, I, p. 121, where we read: “If these
espousals were valid, even though contracted sub conditione, then they would be binding from the
very moment they were contracted. The condition attached to them adds nothing new, except the
note of time, which is made dependent on the dispensation. Supposing the dispensation to have been
granted, one party to the sponsalia could force the other party to contract marriage in case this
second party should be unwilling to do so, and this he could do, not by virtue of the dispensation,
but by virtue of the promise to marry originally made. The source of the obligation to marry would
thus have to be traced back to the time that the espousals, even though conditional, were contracted.
But, at the time when the espousals were contracted, the contracting parties were not capable of
making such a contract, being disabled by the diriment impediment.” From which it follows that a
contract that is null and void when made, can not be rendered valid later on, except by renewal of the
contract after the disability has been removed.

1171 Again, the Congregation of the Council has repeatedly declared espousals, such as we are
discussing, to be null and void in law and of no effect, v. g., January 26, 1709; December 12, 1733;
May 2, 1857; November 27, 1858. On October 2, 1857, the same Congregation declared that these
espousals are null and void, even though there was question of a blood relative having been violated
under promise of marriage and to whom a dispensation was promised afterward. A renewal of the
consent was necessary, the Congregation declared, even after the dispensation had been granted. and
in the mean time both parties were canonically free to contract other espousals. Finally, according to
these theologians, it has always been the steadfast practise of the Congregation of the Council to
declare such espousals null and void.

But now listen to the theologians of the opposite side. The reasons which they advance in support of
the validity of these conditional espousals are even more cogent than those of their opponents,

They contend that the condition, si dispensetur, annexed to the espousals is possible of fulfilment,
since the Church can and does dispense in like cases, the condition is just and legitimate, since there
is a sufficient reason for asking for a dispensation and a just cause for granting it. The subject matter
of the conditional sponsal contract is perfectly legitimate, namely, marriage upon obtaining a
dispensation. ‘A contract, made on a condition that is just and legitimate, becomes valid and binding
as soon as the condition is fulfilled. Again, in the opinion of these theologians, no proof can. be
drawn from the answers of the Congregation of the Council, because, in the cases reviewed by the
Congregation, the dispensation had not yet been fulminated and one of the parties had withdrawn
consent, and therefore the sponsal contract remained null and void, even after a dispensation had
been obtained. The cases reviewed by the Congregation were therefore altogether different from ours.

|18 The opinions of these two groups of theologians are solidly probable. Card. Gasparri says of
them: “This latter opinion (maintaining the validity of the espousals under discussion here) is more
probable, but we think that the first also enjoys true and certain probability, at least extrinsically”
(De Sponsal., p. 52).

Dr. De Becker, professor at the University of Louvain, thinks that the opinion denying the validity of
the espousals should be followed in practise. He says: “This last opinion seems to be preferred, since
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it could scarcely be denied that it has at least its own probability; hence the effects of valid espousals
should not be insisted upon” (De Sponsal., p. 8).

In view of what has been said it would be difficult indeed to determine whether John and Rhea need a
dispensation super impedimento publicae honestatis to wed, or not. But we may reach a satisfactory
solution by another process of reasoning. St. Alphonsus says, and in fact it is a common axiom in
Canon Law, that whenever an opinion is probable in law (probabilitate juris) that there does not exist
any ecclesiastical impediment to a marriage, then the Church has ever been presumed, even from the
earliest times, to sanction such a marriage and to remove any impediment to it, if perchance any such
should exist. According to the holy doctor, this is the common opinion of theologians and canonists,
and he commends it as a safe rule to follow. There can be no question here of administering a
Sacrament according to a probable opinion. In this case the Church removes the probable
impediment, in case it does actually exist, and thus the Sacrament is administered with moral
certainty as to its validity. Therefore John and Rhea may marry validly and licitly, without procuring a
dispensation super impedimento publicae honestatis.

Case III: Is It Lawful to Assist at Spiritistic Seances?

[20] Peter, a man of excellent character, though somewhat ingenuous, has been present several times
at private spiritistic séances. He was led by curiosity alone. He took no active part in the experiments,
nor did he sit in the “circle.” He was a passive spectator only. For this, however, he was severely
taken to task by some friends, who maintained that even passive assistance at spiritistic
manifestations is sinful, because it is a communing with evil spirits. Peter, however, maintains that
the nature of these spirit manifestations is not known, and, therefore, can not be condemned as
unlawful or evil, and he does not see why he may not continue to assist at them.

Answer.—I. Briefly, the phenomena of spiritism may be summed up as follows: The earliest
phenomenon that takes place when a number of persons gather together to hold a spiritistic séance is
the movement of the table around which the persons are seated and on which they lightly place their
hands. The table is moved in a jerky and undecided way at first, and, to all appearances,
unconsciously by one of the sitters. But after a time the movement becomes regular and seems to
indicate a force operating independently of the sitters. When this force is fully developed, three or
four strong adults, deliberately exercising all their physical strength, can not control it. Even a very
heavy dining-room table, on which many heavy objects have been placed, may rise up bodily in the
air, and remain suspended for some seconds, and then descend to its normal position, without
disturbing anything on it. The same phenomenon takes place with desks, chairs, boxes or other
furniture. When these physical manifestations have reached a certain degree of what is called
“development,” the phenomenon passes into a farther phase, and instead of the vibrations and
tiltings of the table, clear percussive sounds, like tapping on wood with some solid object, such as a
pencil, become perceptible. At first these tappings are very faint, but under favorable conditions
become very distinct and amazingly emphatic and intelligent in character, a means in fact by which
questions put by a sitter are answered and information conveyed, sometimes wholly unknown to
anyone present.
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I21]' A third phase of these physical manifestations is the lifting and shifting of heavy objects and
pieces of furniture, without any contact or co-operation of the sitters. Grand pianos and heavy
dining-room sideboards are made to change places, chairs with persons seated on them are raised to
the ceiling and lowered again, without even a wish or suggestion on the parts of the sitters, in fact
very often to their very great alarm and discomfort.

Luminous appearances, or “spirit lights,” are another manifestation of spiritism. These “lights” are
unlike any other kind of light known at present. Investigators like Sir William Crookes, have
endeavored to reproduce them artificially, but have failed. These lights resemble glow worms or
lightning bugs on a dark summer’s night. If the room is darkened it will seem to be full of these glow
worms rapidly passing from point to point, now showing their light, now hiding it, occasionally
settling on an object and remaining stationary, and then again moving on. Sometimes these “spirit
lights” are followed by the appearance of a luminous hand or head or face or body. Sometimes a
phantom form will carry a “spirit light” in its hand and pass it up and down its form, in order to
make themselves distinctly visible to all present. According to investigators of spiritism, these “spirit
lights” are unquestionably controlled by independent spirit intelligences.

The final stage of physical manifestations is the “materialization” of human forms and faces. These
are visible to all the persons assisting at the experiment. For these materializations a “sensitive” of
highly developed power is required. The “sensitive” goes into a deep trance or state of insensibility.
The trance is not produced by the hypnotic action of any one present, but takes place naturally after
the circle is formed. This trance is generally preceded by some extremely unpleasant and repulsive
manifestations, the “sensitive” apparently enduring a great deal of pain and discomfort, and laboring
under some kind of physical oppression. After a time, however, these symptoms disappear and the
“sensitive” passes into a state of profound insensibility. Now, in the darkened room, hands not
belonging to anyone in the room, or the dim outline of faces or of human forms become visible and
gradually seem to grow solid and clear. In some instances the entire form, enveloped in light drapery,
is materialized, moves about the room, speaks to the sitters in an audible voice or whisper, and after
a while “dematerializes,” and melts away before their eyes. The form seems to fall to pieces, as if a
wax form were melting away, leaving only a white cloud or vapor behind, which lasts for a moment or
two on the carpet or floor, through which it seems to pass. If the psychic conditions are favorable,
these forms may have all the characteristics of human beings. The pulse or heart may be felt to be
beating, and they seem to hear and to speak and to see, and they remain materialized for a
considerable time.

II. The purpose of all these manifestations and phenomena is to prove to the persons assisting at
them that there are extraneous and independent spirit intelligences present, and that under certain
conditions, they can and do hold communion with the living. Thus they will in many instances do
things wholly contrary to all expectation or suggestion. They will propose experiments which never
entered the minds of the investigators and which would seem to them difficult if not impossible of
execution. They will display a sharpness and intelligence and ingenuity which amaze and bewilder
the student, and force him to the conclusion that only supernatural spirit forces or intelligences can
account for the phenomena. Efforts have been made to explain these manifestations on the
subliminal mind theory. The psychologists assert that there is going on beneath the threshold of our
ordinary waking consciousness a secondary, and far more mysterious process of mind-action, which
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is in many respects entirely distinct and independent of the normal and conscious working of the
mind. In fact, man, they say, is possessed of two minds, each having its own particular sphere of
operations. By means of this secondary or subliminal mind, the psychologists have endeavored to
explain all the so-called spiritistic phenomena. Up to the present, the endeavor has failed. Many
spiritistic phenomena may be satisfactorily accounted for by the subliminal mind theory, but there
are many also which, according to the masters of the science, can not possibly be explained except on
the theory of spiritism. Unless it be admitted that there are separate and independent spirit
intelligences at work in these manifestations and materializations, they remain wholly unaccounted
for on any theory up to the present known to science. Full allowance being made for fraud and
deception and for the workings and vagaries of the subliminal mind, it can scarcely be denied with
any show of reason, upon a thoughtful consideration of the evidence, that many of these spiritistic
phenomena are the direct work of separate and independent spirit intelligences. The evidence is
simply overwhelming.

I24] The universal evidence of these materialized beings themselves is that they are the spirits of
departed men and women, some of whom have learned the art of manipulating the delicate matter
abstracted from the organism of the sensitive (astral substance) and of shaping it into bodies
resembling those of their past earth life, and that they do this for the purpose of giving evidence that
they have survived the shock of death and are able to communicate with the living. But are they
really the spirits of the dead? Thus far no investigator has ever been able to establish the identity of
any communicating spirit. When put to the test all attempts at identification utterly break down. In
their efforts to identify themselves with certain dead persons, the intelligences have been detected in
all kinds of lying and deception and skilful subterfuge. After years of effort with what seemed the
same intelligence to establish the earth-identity that it claimed for itself, some communication is
made, or some fact alleged, which shows conclusively that the intelligence has been fraudulently
impersonating some dead person. Inconsistencies, incoherencies and contradictions in a
communicator’s account of himself; oblivion and error about things which it seems inconceivable
that the real person should have forgotten or be mistaken about, and an intellectual standpoint
inferior to his in life, are some of the reasons why the investigator will doubt the identity which the
intelligence claims for itself. The real ultimate aim of the intelligence seems to be the control of the
sensitive. The entire complicated machinery of mediumship is set in operation with this one end in
view. Once full control of the sensitive is obtained, the masquerading intelligence seeks to
accomplish the moral and physical ruin of its victims. “The ingenuity displayed in attaining this end,
the tricks and subtleties resorted to in order to escape detection and to continue ‘in possession,” were
in one or two instances of a kind passing all human comprehension and imagination, and the wonder
is that anything like an escape from such toils is ever effected at all. In some instances this is only
accomplished after the physical constitution of the victim has been completely ruined, in others the
termination of the experiment is reached in the asylum, or in some institution for the cure of nervous
disease.” (Raupert, Modern Spiritism.)

125] “Ten thousand unfortunate people are at present (1877) confined in lunatic asylums on account
of having dabbled in spiritism. Not a week passes that we do not hear that some of these
unfortunates destroy themselves by suicide or are removed to a lunatic asylum. The mediums often
manifest signs of an abnormal condition of their mental faculties, and among certain of them are
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found unequivocal indications of a true demoniacal possession. The evil spreads rapidly, and ‘it
produces frightful results.” (Dr. Forbes Winslow, Spiritual Madness.)

When one considers the moral and intellectual confusion and chaos that flow from these spirit
communications, one is driven to the conclusion that the intelligences are not the spirits of the dead,
but evil and malign spirits, masquerading as the spirits of the dead, to accomplish the moral and
physical and psychical ruin of their victims.

The “creed” of spiritism, as gathered from its most authoritative literature and from the disclosures
of the spirit intelligences, is anti- Christian. However diverse their teaching may be on secondary
matters, there is absolute agreement on the following points:

1. Christianity is not a special and unique revelation. It is one of many forms of high spirit
manifestation, designed to enforce on man the binding obligation of the moral law, inherent in his
nature.

2. Christ is not divine in the sense of the Catholic Church. He is a purely human being, who
possessed wonderful psychic powers.

1261 3. The teaching of the Church regarding the passion and death of Christ is all wrong, due to
human error and weakness.

4. There is no priesthood especially set aside and ordained by Christ to continue His work.

5. The Church with her Sacraments was never instituted to perpetuate the work of saving men’s
souls. She is purely human in her origin, her growth and her work.

6. The notion of retribution after death for sin committed in the flesh is folly. Man is daily and hourly
preparing his own heaven and hell. There is no heaven or hell as taught by the Church. Man is in very
truth his own saviour.

With this “creed” of spiritism before him, a Catholic can have no difficulty in determining the nature
of the intelligences at work in these spirit manifestations. “But though we, or an angel from heaven,
preach a Gospel to you besides that which we have preached to you, let him be anathema” (Gal. i, 8).
These are evil spirits, bent on evil. Since the days of our blessed Lord their works and pomps have
been known and resisted by the Church. They are lying spirits. They impel their victims to the most
loathsome immoral abominations. They teach false and immoral doctrines. They abhor the presence
of holy things. They deny Jesus Christ. “Every spirit that dissolveth Jesus is not of God. And this is
anti-Christ of whom you have heard that he cometh, and he is now already in the world” (I John iv).

III. As regards the case of Peter, we would say that since he was ignorant of the nature and purpose of
these spirit manifestations and materializations, his assistance at the séances was not sinful. He was
led merely by curiosity. But for the future he is bound under pain of mortal sin to abstain from all
participation, even passive, in spiritism. Even if it were granted that the nature of the forces at work
in spiritism is not sufficiently established to pass a final judgment on them, still sufficient is known
to make it clear to every Catholic that these spirit intelligences are demonic in nature, and that all
commerce with them is immoral and sinful and strictly prohibited by the law of God and of the
Catholic Church.
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Case IV: Giving Holy Communion on Holy Saturday

[28]

Applied correction from Woywod’s opening insert: Case IV, page 34.—The New Code in Canon
867 settles this question concerning the giving of Holy Communion on Holy Saturday. This Canon
states that Holy Communion may not be given on Holy Saturday except during the Holy Mass or
immediately after it but at no other time.

In a certain parish church in a large city it has been the practise for many years to distribute holy
Communion to the faithful during the solemn Mass on holy Saturday. Some priests maintain that this
practise is forbidden by the Church, while others contend that it is lawful. Both sides appeal to
authorities in support of their contention. What seems to you to be the truth of the matter? Is it
lawful to give holy Communion to the faithful on holy Saturday?. Answer: It may be asked whether it
be lawful to give holy Communion to any and all of the faithful who present themselves during the
Mass on holy Saturday, and whether it be lawful to give holy Communion to the faithful after the
Mass on that day. And finally, in case the Mass were postponed until a late hour on holy Saturday,
would it be permitted to give holy Communion before the Mass, even very early, holy Saturday
morning?

First, as to the lawfulness of giving holy Communion during the Mass or after the Mass on holy
Saturday. It is impossible to say with absolute certainty whether it be lawful or not. Pope Benedict
XIV maintained that it was not lawful (cf. De sacrificio Missae, 1, sé, ch. 18). In our own day Cardinal
Gasparri, one of the greatest living canonists, maintains that it is not lawful, except where there
exists an immemorial custom. On the other hand, there are eminent authors who claim that it is
lawful to give holy Communion to any and all of the faithful on holy Saturday. Let us examine a little
more minutely these conflicting opinions. It is certainly forbidden to distribute holy Communion on
Good

Friday, except as viaticum, because Good Friday is a non-liturgical day (dies aliturgicus), on which it
is forbidden to say Mass or to give holy Communion. Now, some authors, as Cardinal Gasparri,
extend the prohibition to holy Saturday also. “A similar prohibition (as on Good Friday), but less
grave, exists for Holy Saturday; namely, according to the ancient discipline, Holy Communion was
not distributed to the faithful on Holy Saturday, since this day was aliturgical and the faithful were
accustomed to communicate only during Mass. This discipline must be observed even today”
(Gasparri, De s. Euch., n. 1090).

1291 That is to say, according to Cardinal Gasparri, the faithful did not communicate until the Mass
on holy Saturday, which was not celebrated until the night between holy Saturday and Easter Sunday;
because holy Saturday, like Good Friday, being a non-liturgical day, it was forbidden to say Mass or to
give holy Communion on that day. The Mass that is now celebrated holy Saturday morning, really
belongs to Easter Sunday morning, but has been gradually advanced, until now it is celebrated holy
Saturday morning. Now it is maintained that when the Mass that originally was celebrated in the
night between holy Saturday and Easter Sunday, was advanced to holy Saturday morning, the
character of the day, which is non-liturgical, was not changed, and therefore the faithful may not
receive holy Communion on holy Saturday. Although the Mass was advanced, the holy Communion
was not advanced, and its distribution therefore on that day is not permitted. An exception, of
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course, is made for those places where a custom has grown up of giving holy Communion. But where
the custom does not exist from time immemorial, the practise is forbidden. Gasparri cites the reply of
the Sacred Congregation of Rites, September 22, 1837, to prove that while holy Communion is
allowed in such places where the custom exists of distributing it on holy Saturday, still as a rule it is
forbidden:

“The doubt having been proposed, 2, since the prayers both preceding and following the Communion
of the Mass of Holy Saturday speak in the plural, it is therefore asked whether it is lawful in the same
Mass, after the celebrant’s Communion, to administer the Eucharist to the faithful, and especially
with particles consecrated in the same Mass”; the Sacred Congregation of Rites replied: “To 2: No,
unless a custom exists.” But to this it must be answered that in the latest edition of the authentic
decrees of the Congregation of Rites, this particular decree is omitted.

On March 22, 1806, the Congregation of Rites being asked: “Whether it is lawful on Holy Saturday
during the solemnities of Mass to distribute the Holy Eucharist to the faithful, and whether by that
reception of Holy Communion the Easter precept is fulfilled”; the Sacred Congregation of Rites
replied: “Yes to both.” While this answer of the Congregation of Rites would seem to decide the
question in favor of Communion on holy Saturday, in reality it does not, because an immemorial
custom of distributing holy Communion to the faithful on holy Saturday existed in the diocese to
which this decree was issued. However, the decree does seem to favor the opinion that it is lawful to
give holy Communion to the faithful on holy Saturday, because, although issued in reply to a request
for information from a place where the custom existed of giving holy Communion on holy Saturday,
nevertheless the decree abscinds altogether from the fact that such a custom existed.

In former times, when the Mass that is now said on holy Saturday morning was said in the night
between holy Saturday and Easter Sunday, it is certain that the faithful received holy Communion in
it. The Roman ordo I, which gives the rites followed in or about the time of Pope Gregory the Great,
A. D. 600, says: “Regarding little children it is provided that after they have been baptized (on holy
Saturday) they shall take no food nor shall they be nursed until they have received the Sacrament of
the body of Christ, and every day during Easter week, they shall go to Mass and their parents shall
make the offering for them, and they shall all communicate.” “But concerning little children it must
be provided that, after they have been baptized, they receive no food and are not nursed before they
receive the Sacrament of the Body of Christ; and on every day of Easter week they are to go to Mass,
and their parents are to make the offering for them, and all are to communicate” (Mabillon,
Musaeum italicum, tom. ii, p. 28).

1311 As the Mass was gradually advanced until it is now said on holy Saturday morning, it seems but
reasonable to conclude that the Communion of the faithful, which took place in it, was advanced also
and that at present it is lawful to give holy Communion to the faithful in the Mass or after it on holy
Saturday, since it is lawful to say Mass at all on that day, and since the holy Communion is not
forbidden by any positive law or decree of the Sacred Congregation.

As we have just stated, Gasparri and others deny that the Communion of the faithful was advanced
with the Mass on holy Saturday, and maintain that holy Saturday is still a non-liturgical day, dies
aliturgicus, as far as holy Communion is concerned, but there seems to be no positive evidence
available in support of their contention.,
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In the sacramentary of Pope Gelasius, which dates back to the end of the fifth century, the Rite of the
Mass for holy Saturday is explained. The prayers of the Mass of holy Saturday, as therein contained,
presuppose that hosts were offered by the neophytes and that the faithful communicated. The secreta
of the Mass explicitly supposes that hosts had been offered by the reborn and that the faithful had
communicated. And the post-communio of the Mass says: “Grant, we beseech Thee, almighty God,
that, filled with the divine gift, we may be renewed both by the sacred mysteries and in our conduct.”

1321 In the Mass for holy Saturday, as contained in the Roman Missal, the secreta supposes that
offerings of hosts have been made by the faithful; and it must reasonably be supposed that these
hosts were offered in order that they might be consecrated and received in holy Communion. The
post-communio of this Mass supposes others besides the celebrant of the Mass had been filled with
the paschal Sacraments.

Against Benedict XIV, who says that the custom of not receiving holy Communion on holy Saturday
is common throughout the Church, it is maintained that the custom is not general. There are many
cities and dioceses where the custom of receiving holy Communion on holy Saturday has been
established from time immemorial, “as every year I see it done here in the city of Paris,” says Father
Many, S.S., Professor of Canon Law at S. Sulpice, Paris (Praelectiones de Missa, p. 315).

Many authors, as Merati, Cavalieri, St. Alfonsus, etc., say that where there is question of acts within
the discretion of the agent, that is to say of acts that may be performed or omitted as one pleases, the
omission of the act, even if continued for a long time, does not establish a custom against the act,
unless the act was discontinued expressly for the purpose and with the intention of creating an
obligation to discontinue the act. Such an intention is never taken for granted, but must be proven to
have existed. To prove it, however, is extremely difficult.

“When there is question of merely optional acts, that is, acts which may be performed or omitted at
will, as is Communion on Holy Saturday, the omission of the acts, even when prolonged for a long
time, does not establish a custom unless they are omitted with the intention of introducing an
obligation, which is difficult to prove and is never presumed” (ibid., p. 316. Reiffenstuhl, in tit. De
consuetudine, n. 129-130).

I33] Therefore, although it may be true that there exists in many places a custom of not receiving
holy Communion on holy Saturday, nevertheless we are not warranted in attaching to such a custom
a binding force, neither in the places where the custom does not exist, nor even for the districts
where it does exist.

O’Kane, in his treatise on the rubrics, p. 290, considering the various decrees of the Congregation of
Rites on this matter, endeavors to reconcile their apparent contradictions by saying that holy
Communion may be freely administered on holy Saturday after Mass, but not during Mass, unless
there be a custom in favor of it. It can not, however, he continues, be administered before Mass, as
the permission does not extend to this, and the rubrics of the missal clearly suppose that before Mass
there are no particles consecrated, except those reserved for the sick. Nor is the ciborium brought
back to the tabernacle until after the Mass.

With this latter statement, that holy Communion should not be given before the Mass on holy
Saturday, we fully agree. No authority justifies such a practise, and, furthermore, it is not in keeping
with the rubrics of the Mass for the day.
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Father Noldin, S.J., says:

“It is lawful, however, on this day to distribute Holy Communion to the faithful, even to satisfy the
Easter precept, both during the solemn Mass and outside it, but not before the ringing of the bells;
for after the Gloria has been sung, the prohibition against distributing Holy Communion to the
faithful ceases” (De Euch., n. 202).

This is not altogether correct, because the decree of the Sacred Congregation of Rites of March 22,
1806, to which he appeals for his assertion that Communion may be given during the Mass and after
it, on holy Saturday, was issued to a parish where the custom existed for a long time, and the second
decree of the Congregation of Rites, July 28, 1821, which he cites says nothing about holy
Communion on holy Saturday.

134] To sum up, therefore, we think that it is not permitted to give holy Communion to the faithful
before the Mass on holy Saturday. There is no doubt but that holy Saturday was formerly a
nonliturgical day on which it was forbidden to say Mass or to communicate the faithful. The Mass,
however, of holy Saturday night, being advanced to holy Saturday morning, is the only reason for
advancing the Communion of the faithful that was given in it. It would seem to follow, therefore, that
the Communion should not be advanced to an earlier hour than the Mass itself. This is also in
keeping with the rubrics of the Mass of holy Saturday, and there is no decree of the Congregation of
Rites authorizing it.

But the same cannot be said against distributing holy Communion to the faithful during the Mass, or
after it. No decree of the Sacred Congregation positively forbids it. It is clearly permitted wherever
the custom prevails of giving it. In fact the decree of March 22, 1806, may be construed, and by some
is construed, so as to permit it, whether the custom exist or not. Therefore, in practise we consider it
lawful to give holy Communion during the Mass, and after the Mass, on holy Saturday, but not before
it.

Case V: Anticipating Matins and Lauds at Two O’clock

I35] Among the faculties of the diocese, granted to all the clergy, is one permitting them to anticipate
matins and lauds of the morrow’s office, at two o’clock in the afternoon of the preceding day, legitima
concurrente causa. By virtue of this faculty, Fr. X. has formed the habit of anticipating matins and
lauds every day at two o’clock, whether he has a sufficient reason or not. Generally speaking, he has a
sufficient reason; however, there are days when he does not seem to have any other reason than the
mere habit. Now, is the habit alone, independent of any other reason, a legitimate excuse for
anticipating the recitation of matins and lauds at two o'clock in the afternoon of the preceding day?
And if it is not, and if there is no other legitimate reason for anticipating the office at two o’clock,
would the recitation of matins and lauds at that hour be, nevertheless, valid, even though illicit, or
does the law of the Church require in such a case that the matins and lauds be repeated?

Answer.—The universal custom prevailing in the Church to-day, and which has the sanction of law,
permits the recitation of matins and lauds of the next day’s office, on the afternoon of the preceding
day, quando sol medium cursum tenet inter meridiem et occasum; that is to say, when the sun is half
way between the meridian and the western horizon. As this time varies according to the different
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seasons of the year, a calendar is found in the breviary, indicating the precise hour at which the
matins and lauds may be anticipated for every month of the year. Thus while in the month of
December matins and lauds for the following day may be anticipated at two o'clock in the afternoon
of the preceding day, in the month of June they may not be anticipated before four o’clock, because
the course of the sun between the meridian and the horizon for Italy and Western Europe, where the
custom originated, is four hours shorter in the month of December than in the month of June.

136 But many and grave theologians maintain that nowadays matins and lauds may be anticipated at
two o’clock in the afternoon of the preceding day, every day in the year, apart from any special
privilege or faculty, and that the anticipated recitation of matins and lauds at that hour is always and
under all circumstances valid, i. e., need not be repeated, even though recited without a legitimate
reason, and if there be a legitimate reason, the recitation will also be licit. This opinion is conceded
by all to be at least probable, both by reason of the arguments advanced in its support, as well as by
the weight of the authorities who support it. Among those who maintain it we find such names as
Salmanticenses, Sanchez, Viva, Ballerini-Palmieri, D’Annibale, Sabetti, Bucceroni, Genicot, Noldin,
etc., etc. Moreover, as often as the Holy See has been petitioned to give an authoritative answer to
this question, it has steadfastly refused to settle the difficulty and invariably refers the petitioner ad
probatos auctores. Now as many of these approved authors, to whom we are referred by the Holy
See, maintain that it is lawful to anticipate matins and lauds at two o’clock in the afternoon, every
day in the year, it follows that it is lawful to do so as long as the Holy See does not expressly
condemn it, because the Holy See is perfectly cognizant that many and grave theologians hold that it
is lawful to anticipate the office at two o’clock, every day in the year, without any special permission.
It may be remarked in passing, that permission is sometimes given by the Holy See to anticipate
matins and lauds at one o’clock in the afternoon, and the priests of St. John of God have the special
privilege of anticipating the office even at noon of the preceding day.

I37] If we examine more closely the reasons which induce these theologians to maintain that the
office may be anticipated every day in the year at two o'clock in the afternoon, we find them to be
somewhat as follows: At first, we know, matins and lauds were recited during the night preceding the
day on which the rest of the office was to be said. The first nocturn was said at nine o’clock at night,
the second at midnight, and the third at three o’clock in the morning, followed by lauds toward the
dawn. The night was divided into vigils, as the day was divided into hours, and each vigil and each
hour had its own prayer. (Cf. Cath. Encycl. art. Breviary.) By degrees, however, the custom grew up of
reciting the matins and lauds of the next day’s office after sunset on the preceding day, i. e., at the
end of the evening or eventide, or at nightfall. Gradually, however, even this time was anticipated and
the custom grew of reciting matins and lauds of the next day’s office, not at the end of the evening,
but at its beginning; that is, when, the sun was half way between the meridian and the western
horizon.

Finally, the last stage in the development of this custom of anticipating matins and lauds was reached
when, instead of reckoning the evening according to the divisions of the natural day, the clergy began
to compute the evening according to the ecclesiastical day, and as the evening of the ecclesiastical day
began at the hour when it was customary to recite vespers in choir, it became customary to anticipate
matins and lauds of the next day’s office as soon as vespers were recited in choir. As the hour for
reciting vespers in choir was advanced, the hour also of anticipating matins and lauds was advanced.
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And, as at the present time it is the custom throughout the Latin Church to recite vespers in choir at
two o'clock in the afternoon, so also it is the custom to recite matins and lauds at about the same
hour. Because, according to the method or system of computing time in this matter, as adopted by
the Church, as soon as vespers are over in choir the day is ended and the time following vespers
belongs to the next day, and matins and lauds of the next day’s office may be recited. St. Thomas
says:

138] “As regards the ecclesiastical office, the day begins at Vespers; hence, if anyone says Matins after
the said Vespers and Compline, this now belongs to the following day” ((Quodlib v, art. 28).

Of course there are many theologians who deny that a priest satisfies the obligation of the office, if he
anticipates matins and lauds every day in the year at two o'clock, without a special permission from
the Holy See. In fact, St. Alphonsus calls their opinion the more common opinion of theologians, and
the one, in his estimation, nearer the truth. Nevertheless, with the array of theologians we have
already cited in favor of the opposite opinion, and in view of the arguments they advance in its
support, it can not be denied that this opinion is solidly probable, both internally and externally, and
may be followed in practise by any priest, tuta conscientia.

This position seems also to be supported by the answers of the Congregation of Rites. That Sacred
Congregation, when asked:

“Quanam hora liceat incipere privatam recitationem matutini cum laudibus vespcre diet
praecedentis?” returned the following answer, March 16, 1876:

“Privatam recitationem matutini cum laudibus vespere diei praecedentis incipi posse, quando sol
medium cursum tenet inter meridiem et occasum.

2”9

Asked again: “Ufrum in privata recitatione matutini pro insequente die incipi possit hora secunda
pomeridiana, aut standum sit tabellae directorii dioecesani omni tempore?” the Sacred Congregation,
on May 12, 1905, returned the following reply: “Consulantur probati auctores.”

1391 From these two replies of the Congregation of Rites we gather: first, that if the opinion which
permits the anticipation of matins and lauds at two o’clock on the preceding day were devoid of all
probability, the Holy See would long since have condemned it; and secondly, since the Congregation
of Rites refers us to approved authors to determine whether it be lawful to anticipate the office at two
o’clock of the preceding day, and since many of these approved authors maintain that it is permitted
to anticipate, without any special permission, at two o’clock in the afternoon of the preceding day,
the matins and lauds of the following day’s office, we logically conclude that the Holy See approves
the practise.

As regards Fr. X.’s practise of anticipating matins and lauds every day at two o'clock, we do not see
how it can be condemned. Sometimes, he says, he has a sufficient reason and sometimes he has no
reason but the habit. In that case the habit is a legitimate reason. It must be kept in mind that, in the
private recitation of the office, the observance of the canonical time or hour binds only sub levi.
Therefore, a levis ratio will excuse from all sin. But the convenience that arises from the habit of
anticipating the office at two o’clock is a levis ratio, and, therefore, justifies the anticipation at that
hour. Under no circumstances would Fr. X. be bound sub gravi to repeat matins and lauds, said at
two o’clock without any reason whatsoever.
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Case VI: Absolving Non-Catholics

140] The grandfather of a young priest is dying. He was born and brought up a Methodist, and desires
to die in the same faith. He has lived a good and conscientious life and has kept the Commandments
the best he knew how. He has always manifested considerable affection for his grandson, the young
priest, but has never given any sign or indication that he believed in the Catholic Church or desired
the ministrations of her priest. He is now close to death, but his sentiments remain the same. He is
evidently going to die in the faith of his forebears. His grandson, the young priest, is very much
concerned for his grandfather’s salvation. He would like very much to absolve him conditionally and
even to anoint him if it were lawful. Would it be right or of any benefit to this dying man, under the
circumstances, for his grandson, the priest, to absolve him or to anoint him?

Answer.—The case here submitted for consideration is the case of a baptized non-Catholic man, who
is in the full possession of his faculties and who is very near death. If the man were unbaptized (and
there are so many unbaptized Protestants in the world to-day) the case would have to be treated in a
different way than it is treated here. Also if the man were unconscious, even though validly baptized,
the treatment of the case would differ from what is here given. This is the case, therefore, of a validly
baptized Protestant, in the full possession of his senses, who is in good faith as regards his religion,
and who is very near death. May a priest. absolve him sub conditione, and might he even be
anointed?

Theologians do not seem to agree as to whether such a man, under the circumstances, may be
absolved and anointed or not. First, as regards the absolution. Fr. Gury says that such a man may be
absolved even though, through ignorance, he should entertain a horror for Confession and the
Sacrament of Penance, provided only that he would receive the Sacrament of Penance if he knew it to
be of divine precept, and that he be sorry for his sins and that he ask God’s pardon. To absolve such a
man, Fr. Gury says, was the general practise of priests in Germany and Switzerland in his day (Cas. i,
190).

[41] Fr. Berardi, the Italian theologian, says that whatever might be the case in Germany or
Switzerland, such a man ought not to be absolved, if the case happened in Italy. “Whatever may be
the case concerning Germany and Switzerland, certainly this discipline does not exist among us, as
St. Liguori rightly observes at no. 483; hence we ought not to absolve them” (Praxis conf., p. 639).

Fr. Lehmkuhl thinks that in a case like the one here under consideration the priest should endeavor
to get the dying man to make an act of perfect contrition as well as acts of faith and hope; then, if he
can be induced to acknowledge himself a sinner before God, and to express sorrow for his sins, he
may be absolved conditionally and secretly, provided he desire the priest to help him, in any way he
may be able, to save his soul. It is useless, says Fr. Lehmkuhl, to ask the man whether he would be
willing to make a confession to a priest, if he knew it were the will of God that he should do so,
because it is not a question of what the dying man would do, but of what he does actually desire.

“But if one must deal with a non-Catholic (baptized) who has not lost his senses, and whom, because
death is imminent and because of the danger of inducing a grave temptation to which he might
perhaps succumb, they cannot prudently admonish openly concerning the true Church: before all else
an act of perfect contrition together with the other preliminary acts must be elicited; then, so that
conditional absolution may be given secretly, it is preferable to bring him to declare himself a sinner
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before God and me and, having conceived sorrow for his sins, also to declare that it pleases him that,
through my assistance, as far as I am able, he himself should be helped to attain eternal life better.
For what is sometimes said—that it should be proposed to him whether, if he knew it to be
necessary, he would wish to confess and be absolved—is in itself nothing; for the question is not
what he would wish, but what he does wish and actually does” (vol. I, n. 515). Schieler-Heuser takes
the same view of this case as Fr. Lehmkuhl, Ballerini, and others. He says: “In such a case it is, of
course, more difficult to produce anything out of the past life which can, in any way, be construed as
a confession and a desire for absolution, unless we are to be content with the man’s bona fides,
“which has been outwardly manifested as probably present or as having been present.” For if to this
bona fides sorrow has been added—and it is not certain that it has not been added—it seems that
there is implicite, the manifested desire to participate in those remedies which are necessary, and,
therefore, in the absolution of the priest. If we have here, with Ballerini, Lehmkuhl, and Aertnys,
proceeded to the utmost limits, and if the arguments in favor of this extreme liberality in the
administration of absolution are not always cogent, let us not be accused of laxity or of any want of
reverence for the holy Sacrament of Penance. Such liberality seems to have been fully intended by
Him “who came to seek and to save that which was lost,” and who wishes not the death of the
sinner; who opened the gates of paradise even to the thief on the cross, and who has placed the keys
of heaven in our hands. We safeguard the sanctity of the holy Sacrament by adding the condition, and
the Lord instituted His Sacraments for man; “in extremis autem extrema tentanda sunt.” (“Theory
and Practise of the Confessional,” p. 652.)

1431 St. Alphonsus does not justify this practise, as may be seen by consulting his treatise on
confession, n. 483, where he says: “For heretics, even if in that case they give signs of repentance,
ought not to be absolved unless they expressly ask for absolution, because such persons can never
prudently be presumed to offer those signs with a view to confession, from which they shrink
exceedingly.” However, when we consider that theologians like Lacroix, Reuter, Noldin, Genicot.
D’Annibale, Lehmkuhl, etc., hold and teach that it would be lawful and prudent in the above case for
the young priest to absolve his grandfather, we do not see how he can have any scruples about doing
so, servatis servandis.

But as regards the administration of Extreme Unction to such a person, it seems to be the general
opinion of theologians that it is not lawful, as long as the patient is in the possession of his faculties
and conscious, because it is not a necessary means of salvation in that case, and can scarcely be given
without serious scandal. To quote again from Lehmkuhl:

“Indeed, for those baptized heretics who may be assumed to be in good faith, the remedy of
reconciliation may perhaps be available, to be applied, of course, only if they have lost their senses
and if the external circumstances are such that these helps can be employed without danger of a
greater evil; although even with regard to this remedy it is quite doubtful whether a sufficient
intention is contained in the pious acts of those persons.” (Ext. Unct., n. 568.) If, before dying, the
grandfather should remain unconscious for some time, his grandson might, therefore, anoint him,
doing so secretly, which he easily could do, being his grandson, in order not to give any scandal. The
administration of Extreme Unction to dying non-Catholics will more easily cause scandal than the
administration of either Baptism or Penance.
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Case VII: Is It Ever Permitted to Tell a Lie?

I44] A young unmarried girl is criminally with child. Her mother sends her to a lying-in hospital in a
distant city before anything is known by the neighbors of her condition. The mother pretends to her
other children and to the neighbors that her daughter is employed in a store in New York. She tells
them frankly that she is. After the birth of the daughter’s baby and before her return home, the
mother tells the neighbors that her daughter does not like New York and is coming home. Finally the
daughter arrives home and continues the deception, giving many details of her “store experience” in
New York and what she thought of the city. Of course she had not been in New York at all. Is it
lawful for the mother and daughter to say these things which they know are untrue, and to deceive
others, even though their object in practising this deception is quite good and praiseworthy? Is it not
making the end justify the means and doing evil that good ‘may come from it?

Answer.—A writer in the review Ami du Clergé some years ago said well: There is no matter in moral
theology so involved and so headsplitting as the theory of lying. “Il nest pas des matieres en morale
aussi embrouillées, aussi casse-téte que la théorte du mensonge.” The source of all the difficulty
seems to be the definition of a lie, as generally accepted by the theologians. That definition was first
given by St. Augustine and from him has been adopted by practically all Catholic theologians. St.
Augustine defines a lie as locutio contra mentem. This definition, I say, has been adopted by the Latin
fathers and by Catholic theologians generally. Cardinal Newman says: “The Greek fathers thought
that, when there was a justa causa an untruth need not be a lie. St. Augustine took another view,
though with great misgiving; and whether he is rightly interpreted or not, is the doctor of the great
and common view that all untruths are lies, and that there can be no just cause of untruth.”
(Apologia, Note G.) The principle that it is never allowed to tell a lie, seems to be deep seated in the
human conscience and to be admitted by all, just as it is universally admitted that it is not allowed to
steal, or to murder. There can be no quarrel about the principle. It is only when we come to define a
lie that the trouble begins. If it be admitted that all lying is sinful, and if we accept St. Augustine’s
definition of a lie, as Catholic moralists generally do, locutio contra mentem ad decipiendum prolata,
then it follows that every time we speak contrary to what is in our mind for the purpose of deceiving
others, we lie and, therefore, we commit sin. But it is admitted, on the other hand, by all moralists
that there are cases when it is permitted to say the thing that is not in our mind, even with the
intention of deceiving others, and according to the definition just given, that would be a lie. For
instance, there are times when it is impossible to keep a secret that must be kept at all hazards,
except by saying the thing that is not in our mind. Of course the theologians were perfectly cognizant
of this all the while, but still the definition of a lie, borrowed from St. Augustine, had taken such
deep root in Catholic theology that it could not easily be retouched or revised. On the one hand they
admitted that the definition made all speaking contrary to what was in the speaker’s mind, a lie; but
on the other hand they could not deny that there were cases when it was lawful to say the thing that
was not in one’s mind. To save the definition, and at the same time to save the truth, the theologians
were compelled to invent the artificial theory of mental reservations. Though elaborated with great
skill and ingenuity, the theory is quite artificial and invented solely for the purpose of permitting one
to do that which one was Clearly bound to do, but which the doctrine of lying, as generally
expounded, seemed to condemn. “Jn these later times,” says Card. Newman, “this doctrine (of St.
Augustine) has been found difficult to work, and it has been largely taught that though all untruths
are lies, yet that certain equivocations, when there is a just cause, are not untruths.”
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1461 Archbishop Kenrick says: “It is confessed by all Catholics that in the common intercourse of life
all ambiguity of language is to be avoided; but it is debated whether such ambiguity is ever lawful.
Most theologians answer in the affirmative, supposing a grave cause urges, and the true mind of the
speaker can be collected from the adjuncts, though in fact it be not collected.”

To use mental reservations or equivocations without a just and sufficient cause is sinful. But when it
becomes necessary to dissemble or to mislead in order to keep a secret or to repel an impertinent
inquirer, or when dealing with children, it is lawful to equivocate, or rather to play upon words or to
use evasions. This is the ordinary doctrine given in the text-books of moral theology. Objection has
been made to the whole theory of mental reservation on the ground that it is an artificial system,
suited only to the learned and the cultivated, but of no avail for the simple minded and the ignorant.
Thus, while the learned and the ignorant speak the same thing, the learned and quick-witted save
themselves from the sin of lying by using a mental reservation, while the simple and ignorant, not
versed in the theory of mental reservation, find themselves in the necessity of telling a lie.

Fr. Genicot says that we need not find fault if the simple minded and uneducated call a lawful lie
what the theologians call abroad mental reservation (Moral I, p. 378). Of course the difficulty
remains that these same simple minded and uneducated people don’t know that there are lawful lies.
They think every lie is a sin, and still they feel compelled sometimes to tell lies or untruths as the
only means left them for concealing the truth or for keeping a secret.

Fr. Berardi has this to say on the subject: “The theologians seem to have experienced an excessive
fear of these condemnations (three propositions regarding lying condemned by Pope Innocent XI,
1679), and introduced into this matter incredible confusion. They first of all taught that a strict
mental reservation could never, for no object whatever, become lawful, because it is always a lie and
intrinsically evil. They say that a mental reservation in a strict or narrow sense is one whose meaning
can not, morally speaking, be detected, as for example, if one, when asked if Peter is alive, should
answer: “No, he is dead,” meaning civilly dead, either by reason of some crime or because he has
entered a religious order. But then they admit that it would not be making use of a strict mental
reservation if an adulteress should maintain that she was innocent of adultery when questioned
about it (meaning that she had been made innocent by sacramental confession!), or that she had
never committed adultery (meaning by adultery, idolatry!) (S. Alf. Ill, 162). How does this square
with the definition of a pure mental reservation, just given, which the theologians say is never
allowed? If they had said that the woman could deny her sin, at the same time using the reservation
“that I should tell you,” I would not find fault. But that they should deny that a pure mental
reservation, or one whose sense can not be divined, is sufficient to excuse a lie and a sin, and
nevertheless concede that these same reservations are no longer purely or strictly mental, but
intelligible, that is something that I can not understand” (Praxis Conf. I, 1092).

|48 If a theologian as competent as Berardi finds difficulty in applying practically the theory of
mental reservation, it will be readily understood how the simple and ignorant are quite unable to use
it as a means of concealing a truth or keeping a secret from those who have no right to know it. In
the face of this insurmountable difficulty many moralists think that the definition of a lie, as
commonly given in the text-book ought to be revised; that is to say, it ought to be made to read
something like this: A lie consists in speaking contrary to one’s mind, with the intention of deceiving
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one who has a right to the truth. If the person has no right to the truth it ought not to be called a lie
if the truth is concealed from him by saying the thing that is not in one’s mind.

Such speaking against one’s mind might be called an untruth, but not a lie. Not every taking of
human life is murder, and not every taking of another’s goods is stealing, and, therefore, not every
speaking contrary to one’s mind ought to be called lying. As there is taking of human life that is
justifiable, and, therefore, not sinful, and as there is taking of another’s property that is not stealing,
and, therefore, not a sin, so there must be untruths that are not lies and, therefore, not sinful. There
are many occasions when a person has no right to know the truth and to deny the truth to such a
person is justifiable and, therefore, not sinful.

Of course there is a difficulty here in the case of exceptions to the rule of veracity, and it is “that very
little external help is given us in drawing the line as to when untruths are allowable and when not;
whereas that sort of killing which is not murder is most definitely marked off by legal enactments, so
that it can not possibly be mistaken for such killing as is murder. On the other hand the cases of
exemption from the rule of veracity are left to the private judgment of the individual, and he may
easily be led on from acts which are allowable to acts which are not.... If I had my own way I would
oblige society, that is, its great men, its lawyers, its divines, its literature, publicly to acknowledge as
such, those instances of untruth which are not lies, as for instance, untruths in war; and then there
could be no perplexity to the individual Catholic, for he would not be taking the law into his own
hands” (Card. Newman).

1491 If this woman and her daughter thought that it was lawful for them, under the circumstances, to
say something that was not true, in order to hide the truth from those who had no right to know it,
then we would say that they told an untruth, but not a lie, or if a lie, then only a material lie. Murder
is the formal transgression of the commandment, “Thou shalt not kill,” but accidental homicide is
the material transgression. The matter of the act is the same in both cases; but in the homicide there
is nothing more than the act; whereas in murder there must be the intention, which constitutes the
formal sin. So a man who simply to keep himself from starving takes a loaf that is not his own
commits only the material, and not the formal, act of stealing, that is, he does not commit a sin.

So we say, that if a person says something that is not true in order to keep a secret that must be kept,
then such a person commits the material, but not the formal, act of lying. “If I allow of silence, why
not of the method of material lying, since half of a truth is often a lie? And, again, if all killing be not
murder, nor all taking from another stealing, why must all untruths be lies? Now I will say freely that
I think it difficult to answer this question, whether it be urged by St. Clement or by Milton” (Card.
Newman, Apol., Note G).

Case VIII: Duties of a Witness

[50] In a certain parish, where it is difficult to enforce the civil law, the illegal sale of intoxicating
liquors was causing much trouble, and in particular it had a baneful effect on the morals of the young
peo-- ple. The parish priest, in order to put a stop to this illegal liquor traffic, asked the civil
authorities to take action in the matter, and caused B and other witnesses to be subpoenaed to give
their evidence in court, on a certain day, against A, an illegal liquor dealer. On the day appointed for
the court none of the witnesses appeared. Some of the witnesses were willing to appear, but both A
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and B persuaded all the witnesses not to appear at the court. This caused some trouble and expense
to the civil authorities. Warrants were issued for the arrest of all the witnesses. Some of them were
arrested and fined, but B and others escaped. Evidence enough was obtained to convict A.

Now B comes to Confession, but the priest refuses him absolution until he would consent to make
some settlement with the civil authorities. B refuses to do this. Then the priest offers B that he will
intercede with the civil authorities in his behalf so that they would be as lenient with him as possible,
but B refuses to submit under any consideration, and says that he is satisfied if the civil authorities
will take him by force.

Did the priest act right or wrong in refusing him absolution?

Answer.—Strictly speaking, we think the priest exceeded his powers when he refused absolution to B
because B refused to make restitution to the civil authorities for the expense his refusal to testify
caused them. B was subpoenaed by lawful authority to appear in court and give evidence against an
illegal liquor dealer.

I51] The cause was a just cause, the public good. Therefore, B was bound in conscience to obey the
summons. In fact, objectively speaking, he was bound sub gravi to obey the mandate of the court or
of the grand jury and to appear in court and to tell what he knew. Of this there is no doubt. In a grave
matter we are obliged to obey sub gravi legitimately constituted authority, when there is no sufficient
reason for refusing to obey. In the present instance we suppose that B had no good and sufficient
reason for refusing to give his evidence against the liquor dealer. He might have had what seemed to
him a good reason for not appearing, but we suppose that he did not have any such reason. He was
bound, therefore, in conscience, sub gravi, to obey the subpoena, and to go into court and to testify.
He was bound by the virtue of obedience to do so. The civil authorities had a right to subpoena him.
He, on his part, had a corresponding obligation to obey, and that obligation was binding in
conscience. B was also bound to obey the summons of the magistrate by reason of the obligation laid
on him by the virtue of legal justice. Every citizen is bound to render to the State his just share of
service in order to promote the public good. Among these services is the duty of serving on juries
and appearing as a witness, when commanded by the civil authorities to do so. All this, of course, is
known and admitted by all. B was guilty, theoretically or objectively, of a grave sin of disobedience to
lawful authority in refusing to obey the court in a grave matter. But obedience and legal justice do not
impose an obligation of restitution, if they are violated. B was guilty of a sin of disobedience and of
neglect of his civil duties, but to hold him bound to make restitution, one would have to show that B
in refusing to testify, violated also the virtue of strict commutative justice. For only those who violate
commutative justice are bound to restitution.

I52] The question, therefore, arises: Did B, by refusing to testify when he was summoned by lawful
authority to do so, violate the virtue of commutative justice, and make himself responsible thereby
for the expenses his refusal to testify caused the court in securing the liquor dealer’s conviction? St.
Liguori, De Lugo, Lessius, etc., etc., maintain that B in refusing to obey the summons of the court
sinned against charity, or against obedience, or against legal justice, but not against commutative
justice, and that, therefore, he incurred no obligation to make restitution for any expense caused to
others. B would not be bound to make any restitution, even though through his refusal to obey the
court’s summons and to testify, an innocent defendant might lose his suit and incur heavy damage.
According to these theologians the mandate of the court or the subpoena imposes an obligation of
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obedience, but not of justice, and whoever disobeys it commits a sin of disobedience, but not of
injustice. The words of St. Liguori are:

“Is a witness who flees after being summoned bound to restitution?

“Sotus, Sanchez, and others affirm that he is, because by the very fact that a witness has been
summoned, he is bound in justice to give testimony; just as, if a judge orders someone to produce a
document pertaining to a case, he is bound in justice to exhibit it, otherwise he must restore the loss
to the party. But Lugo and Molina more commonly and more probably deny it, and Bonacina and
Lessius with Sylvius consider the denial probable. The reason is that the summons imposes not an
obligation of justice but only of obedience. Nor does the comparison with producing a document
stand in the way; for Lessius rightly answers that the document must without doubt be produced in
justice, since it is an external thing which the commonwealth can justly dispose of, as it can of the
other goods of citizens when this is necessary to protect their rights; it is not so with the obligation
of testifying” (lib. 5, c. 3, 270).

De Lugo admits that if a witness gives false evidence in civil or criminal suits and thereby injures
another, he sins against justice and is bound to make restitution. But when a witness acts merely in a
negative manner, that is to say, when he refuses to testify or conceals the truth and thereby injures
another, does such a witness sin not only against obedience and charity, but also against justice, and
is he bound in conscience to make restitution? “The more common opinion,” says De Lugo, “teaches
that he sins against justice and with the burden of restitution; so Sotus, Navarrus, and others. Hence
many infer that the same applies to a witness whom a judge wishes to summon, but who deliberately
hides himself so that the judge’s order cannot be served upon him; or at least, after he has been
summoned, fraudulently evades the summons so that he does not appear, or after he has appeared, so
that he is not questioned; so Sanchez. Others teach that this is not a sin against commutative justice,
but against charity, against obedience, or against legal justice, or against the sanctity of the oath; and
therefore it does not entail a debt of restitution. Lessius says that this opinion is probable, and he
himself seems to incline toward it, yet does not venture to decide. Molina expressly teaches the
same,” etc. This latter opinion De Lugo calls verior, because although a witness has been subpoenaed
to testify, still the law does not bind him or constrain him as yet; indeed, Malderus admits this very
thing in the case of one upon whom the judge’s summons has already been lawfully served and who
put forward a false pretext as an impediment in order to excuse himself. Even if the witness should
appear in court and were examined or questioned by the judge, De Lugo holds that he would be
bound to testify to the truth only by reason of his oath or on account of the command of the court, he
is not otherwise bound to testify to the truth, except either from the sanctity of his oath or from the
command of the judge; therefore, by keeping silent about the truth he does not sin against another
virtue. It can not be affirmed of the witness, as it can of the judge, that his office of witness obliges
him to testify to the truth. The judge has a quasi-contract binding in justice to investigate the truth,
once he accepts the office of judge. The witness, on the contrary, refuses to accept the office of
witness in our case, and sins by disobedience in thus refusing, but does not sin against justice, since
he refuses the office of witness.

153] Now some will say that, although a witness refuses to testify, even though subpoenaed, still the
State may supply for him the consent which he refuses, and thus he does in reality assume the office
and duties of a witness, even against his will, because the State supplies his consent. The State can
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do this in the transfer of property and why not in imposing on him the duty of giving evidence? This,
says Lugo, would be quite harsh and novel, that the commonwealth or magistrate should impose
upon subjects an obligation in justice concerning personal acts.... Therefore it does not seem that it
should be said that the judge can bind witnesses in justice to give testimony, but only in obedience.

The conclusion that De Lugo arrives at, after much discussion, is this:

“We therefore hold that a witness who does not testify sins indeed against obedience, not against
justice, and therefore is not bound to restitution unless, by positively testifying falsely, he was the
cause of the harm inflicted” (De Lugo, de justitia et jure, disp. 39, sect. 1).

B is not answerable for the damage or expense that his refusal to testify may have caused the town
authorities or private individuals. The priest, therefore, could not lawfully condition the absolution
upon the restitution of the penitent. B refused to accept the office of witness which the magistrate
sought to impose on him by sub-poenaing him; therefore, B had no quasi-contract, binding in justice
and entailing restitution, to give evidence against the liquor dealer. In refusing to accept such office,
he may have sinned against obedience and legal justice or the duties of a good citizen, but he did not
sin against commutative justice; and the violation of commutative justice alone entails the obligation
of making restitution. If B were duly sorry for his sin of disobedience, if he looked on it as a sin, and
were otherwise disposed, he had a right to receive absolution.

Case IX: What Office Must a Subdeacon Say on the Day of his Ordination?

I56] Several young men are ordained subdeacons between eight and nine o’clock in the morning, on
the feast of St. Mark, the evangelist. They are not certain as to how much of the office they are
obliged to say on that day. Some recited all the little hours that morning, before their ordination to
the subdeaconate, as they did not know how else to employ their time. Others said Prime, Tierce and
Sext, before receiving subdeaconate, while others thought themselves obliged to say the whole office
for that day, from Matins on. Were those, who recited all four little hours before their ordination to
the subdeaconate, obliged to repeat any or all of them afterward, and, if obliged to repeat, where
must they begin? Is there any reason for believing that the whole office for the day is obligatory on
subdeacons, on the day that they receive subdeaconship? Incidentally, how would you interpret the
penance, nocturnum talis diet, imposed on subdeacons?

Answer—The divine office is obligatory on subdeacons from the moment they receive the
subdeaconate. Only that part of it, however, is obligatory for them on the day of their subdeaconate,
which corresponds to the canonical hour at which they were ordained. Hence a subdeacon is bound
to recite, on the day of his ordination to the subdeaconate, that part of the office which is recited in
choir by those who are obliged to say the office in choir. La Croix thinks that if a subdeacon received
his subdeaconate at eleven A. M. he would be bound to say only the vespers and compline of that
day, as the little hours will already have been recited in choir by that time. St. Alphonsus, however,
differs with La Croix on this point, maintaining that the subdeacon is bound to recite that part of the
office which corresponds to the canonical hour of Sext; therefore, from Sext on. And this seems to be
the better opinion, and the one generally followed. In the case of the young men ordained on St.
Mark’s feast, their obligation began before nine o’clock A.M., therefore they are obliged to recite
Tierce, as that is the part of the Breviary that corresponds to the hour of nine o’clock in the morning.
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Originally the office was recited as follows: Matins were said immediately after midnight; Lauds were
said at the dawn; Prime after sunrise; Tierce at nine o’clock in the morning; Sext at noon; None at
three o’clock in the afternoon; Vespers at sunset, and Compline at dusk. If the subdeaconate were not
conferred until ten A.M. the office would be obligatory from Sext on. As regards the question as to
whether the young men who recited all four little hours before receiving the subdeaconate, there
exists a difference of opinion among theologians. Some theologians, as Tournely, Bonacina, La Croix,
etc., maintain that the young men did not satisfy their obligation by reciting the little hours before
ordination, because an obligation can not be satisfied before it is contracted. Now, these young men,
at the time when they recited the little hours, were under no obligation to recite them. Afterward,
from nine o’clock A. M. on, they are under an obligation to recite that part of the office that
corresponds to that canonical hour of the day, namely, Tierce, which obligation has not yet been
satisfied. To this, Lugo, Tamburini, etc., make reply, that a debt may be paid by anticipation, when it
is morally certain that it is going to be contracted. Both these opinions are probable, in the
estimation of St. Liguori (lib. 5, c. 2, v. 140).

1571 Again it is urged that the subdeacon is obliged to recite the office ia the name of the Church, but
a young man, before his deaconship, can not recite the office in the name of the Church, and,
therefore, by such recitation, he does not satisfy the obligation that is laid upon him later in the day.

But to this it may be replied, says St. Liguori, that an excommunicated priest does not and can not
pray in the name of the Church, and yet he is bound to say his office, and, by saying his office, he
satisfies his obligation in this regard. Therefore, to satisfy the obligation of reciting the office, it is not
necessary that it be recited in the name of the Church. And this opinion the holy doctor calls
probable. These young men, therefore, who recited the little hours in the morning before their
ordination to the subdeaconate, can not, strictly speaking, be required to repeat any one of them,
although they received subdeaconship about nine A. M. However, in practise, it is more adviseable to
have them say, after their ordination, the hours of the Breviary that correspond to the hour of their
ordination. Such a practise removes all scruples on this score, and quiets the conscience at a time
when young men are apt to be worried by many false fears.

There is no ground whatever for thinking that a newly ordained subdeacon is bound to recite the
whole office of the day on which he receives subdeaconship. There may be subdeacons who, through
overanxiety, reason themselves into such an obligation; but, as a matter of fact, the obligation does
not exist, neither in law nor in fact. The reason is indicated above.

The words, nocturnum talis diet, indicating the penance imposed on the newly ordained subdeacon
by the ordaining prelate, in gratitude for the order received, mean either the nocturn of the ferial
office, or the first nocturn of the feast, or the first nocturn of the dominical office, accordingly as the
ordination takes place, either on a feria, a feast day, or a Sunday. The Congregation of Rites August
11, 1860, answered: “Understand the words of the Roman Pontifical, the nocturn of such a day, as
referring to the single ferial nocturn, or to the first nocturn of Sunday, as in the Psalter, that is, twelve
Psalms with their antiphons from the season; the ordaining Bishop can designate either that of the
very day on which he holds the ordination, or that of another day, at his discretion. But when the
Bishop expresses nothing other than what the words of the Pontifical state, it must be said to mean
the nocturn of the feria which corresponds to the day on which the ordination took place.” That is to
say, it is the ordaining prelate’s privilege to determine the nocturn which the newly ordained
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subdeacon is to say as a penance. But if the bishop simply repeats the words of the pontifical,
nocturnum talis diei, he is to be understood as meaning the nocturn of the ferial office corresponding
to the day of the ordination. For instance, if the ordination took place on a Thursday, on which the
feast of an Apostle was celebrated,the nocturn would be the nocturn of the ferial office feriae quintae.
This nocturn does not include the Pater, Ave, or Credo; nor does it include the invitatorium and
hymn, or the lessons. It includes only the twelve psalms, with their proper antiphons. In the case
submitted, the nocturn would be the first nocturn of the Dominical office for the second Sunday after
Easter, as the feast of St. Mark fell on that Sunday this year.

Case X: Betrothal and Marriage Under the New Law

160] John and Mary, having made up their minds to get married, draw up a written engagement to
that effect, signed by both of them. Informed, however, by Father B., their parish priest, that such a
document has no value in the eyes of the Church under the new marriage law, unless signed also by
the ordinary of the diocese, or by the parish priest, or at least by two witnesses besides themselves,
they resolve to bring the document to Father B. so that he may add his signature. Accordingly they
invite Father B. to dine with them and a party of friends at a country house, which John owns at
some distance beyond the limits of Father B.’s parish, when the betrothal document is to be given to
him to sign it. When the day appointed for the dinner arrived, Father B. was called elsewhere on
important business, and he delegated his curate to take his place and to sign the written espousals
between John and Mary. This the curate did, with much satisfaction to all concerned. Shortly after,
however, John and Mary quarrelled about some matter of little importance, and John, without Mary’s
consent, even against her earnest protest, broke off his engagement to her, and sought the hand of
her sister Margaret in marriage. Margaret lived in another town. She was fully advised about the
engagement of her sister Mary to John. But being convinced that things were at an end between her
sister and John, and believing that an alliance with John was something to be desired, Margaret
agreed to marry him, provided there be no delay. To this John consents, and together they call upon
Father W.,, parish priest of the town where Margaret lives, to make the necessary arrangements for a
speedy marriage. Father W. knows nothing of John’s former betrothal to Margaret’s sister, but he
refuses to marry Margaret and John, because of Margaret’s youth. Hereupon Margaret and John
framed a document purporting to be the written consent of Margaret’s parents to the marriage and
they forged Margaret’s father’s name to the document. Still Father W. refused to marry them. They
now threaten that unless Father W. agrees to marry them, John will revoke a bequest of many
thousands of dollars which he made to Father W.’s church, and which Father W. was very anxious to
receive, as it would liquidate a heavy debt with which the church was burdened. Very much
perturbed by this threat, and deceived by John and Margaret as to Margaret’s parents, consent to the
marriage, moreover ignorant of John’s former betrothal to Margaret’s sister Mary, Father W. finally
consents, and marries Margaret to John in the chapel of a convent, situated within the limits of his
parish, but altogether exempt from his jurisdiction, and having a chaplain of its own, who possesses
the faculties and jurisdiction granted to rectores piorum locorum. This chaplain was absent at the
time and knew nothing about the affair, but the superioress of the convent had gladly given her
consent, as Margaret was a former pupil of the convent, and socially quite prominent. Are these
espousals and this marriage valid or invalid?
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1611 Answer.—We will take up, first, the question of the sponsalia, which John and Mary contracted
in writing and which they signed and afterward presented to the delegated curate, who also signed
for and in the name of Father B., the parish priest. These sponsalia were null and void in foro externo
ecclesiae, under the provisions of the new marriage law “Ne temere,” for three reasons, any one of
which, of itself, was sufficient to invalidate the espousals. (a) It is required for the validity of
espousals that they be signed simultaneously by the contracting parties and by the ordinary of the
diocese or the parish priest, or at least by two witnesses, in the presence of one another. Asked
recently “whether, in order to enter into valid Espousals, the parties are bound to sign the document
in a single act together with the pastor or Ordinary, or with two witnesses; or whether it is sufficient
instead that the document, signed by one party together with the pastor or with two witnesses, be
sent to the other party, who in turn signs with the pastor or with two witnesses,” the Congregation
of the Council, on July 27, 1908, answered: “Yes to the first part, no to the second.” The purpose of
this requirement is to prevent fraud and deception, the same as the civil law requires that a last will
and testament must be signed by the testator in the presence of the witnesses and by the witnesses
in the presence of the testator and of one another. The espousals of John and Mary were not signed
by them unico contextu with the parish priest; therefore, they were invalid. Recent commentaries, v.
g., Noldin, Devine, etc., must be revised to agree with this decision.

162] (b) The sponsalia were invalid because they were not signed by the parish priest himself, but by
his curate. The parish priest can not subdelegate his curate to sign the sponsalia. Neither can the
ordinary of the diocese delegate another to sign for him. In case either the bishop or the parish priest
can not or do not sign the sponsalia, then two witnesses must sign. The question was proposed to
the Congregation of the Council: “Whether espousals, besides being celebrated before the Ordinary
or pastor, may also be celebrated before someone delegated by either”; and the Sacred Congregation
answered, March 28, 1908: “No.” The ordinary of the diocese and the parish priest are the authorized
witnesses of the Church for this purpose, testis auctorizabilis or qualificatus. The Church is willing
to trust them, and to rely on what they do, but she is not willing to accept the testimony of one
whom either of them may subdelegate. In the absence of either the ordinary or the parish priest, the
law requires that two witnesses shall sign the sponsalia, even though these witnesses be priests and
delegated by the ordinary or the parish priest. There is a difference here between the Sponsalia and
the marriage under the new law. The ordinary or the parish priest may delegate another priest to
assist at a marriage, provided it take place within their territory; but they can not delegate validly
another priest to sign the written sponsalia, even though the document be signed within their
territory. S. Congr. Concilii, die 4 Feb. 1908, ad VII.

163] (c) The sponsalia were invalid, because the country house where they were signed was outside
the limits of Father B.’s parish. Any ordinary of a diocese and any parish priest may sign the
sponsalia, both validly and licitly, provided they sign within the territory subject to their jurisdiction.
To the question: “Whether espousals may be celebrated only before the Ordinary or pastor of the
domicile or month-long residence, or also before any Ordinary or pastor,” the Congregation of the
Council replied, March 28, 1908: “They may be celebrated before any Ordinary or pastor, provided it
is within the territorial limits of that Ordinary or pastor.” ‘Therefore, even though Father B. himself
had signed the sponsalia, under the circumstances they would be invalid, because signed outside the
parish limits. These espousals, therefore, being invalid, created no canonical impediments of any kind
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to the subsequent marriage of John to any relative of Mary. He was canonically free to marry
whomsoever he might choose, as far as these sponsalia were concerned.

When, therefore, he appeared with Margaret, Mary’s sister, before Father W. and requested to be
married, he had a right to do so. The consent of Margaret’s parents was not necessary ad validitatem
matrimonii between Margaret and John. It might have been required ad liceitatem, but not ad
validitatem. Moreover, Father W. was not deceived regarding the purpose of John and Margaret.
When the new marriage law says that for the validity of a marriage, the parish priest must assist
“provided that, invited and requested, and constrained neither by force nor by grave fear, he asks for
and receives the consent of the contracting parties,” it means that the mere passive presence of the
parish priest is not sufficient, but that he must know what the parties want him for; he must not be
deceived as to the purpose for which his presence is required, nor must his presence be secured by
force or intimidation. In this case, Father W. is perfectly well aware what is wanted of him. He is
deceived as to a point of minor importance, not required for the validity of the marriage, and in no
way interfering with Father W.’s full knowledge of what John and Margaret desire to do, and desire
him to witness. If while they were conversing with Father W. two witnesses had appeared, and John
and Margaret had exchanged mutual vows, the marriage would be invalid, because deception was
practised within the meaning of the law. But as things stand, Father W. is invitatus et rogatus. But
did not John use threats and intimidation when he threatened to revoke his bequest? No, not within
the meaning of the law. It was not an unjust threat that John made. He had a perfect right to revoke
his bequest. He was doing Father W. and his church no unjust injury in threatening to revoke his
bequest. John might have threatened to go to the bishop about the matter, or even to the apostolic
delegate. That would not be using unjustifiable intimidation, for it was within John’s rights to go to
the bishop or the apostolic delegate about the matter, if he choose to do so, and he would not invade
any rights of Father W. in so doing, nor would he do him any unjust injury. Therefore, when Father
W. finally made up his mind to witness John’s marriage, he was neither vi aut metu gravi constrictus,
but properly invitatus et rogatus, and there only remained for him to require and to receive the
mutual consent of the contracting parties, so that he may ask for and receive the consent of the
contracting parties.

|65 That Father W. performed the marriage in the chapel of a convent that was removed from his
jurisdiction, did not invalidate the marriage. The convent was within the territory of Father W.’s
parish, although exempt from his jurisdiction. Now the chaplain of such a convent, if he be
altogether exempt from the jurisdiction of the parish priest, has jurisdiction only over such persons
as are under his care, and not over such persons as may visit the convent. All persons within the
territory of the convent, who are not personally committed to the care of the chaplain, are subject to
the jurisdiction of the parish priest of the parish in which such convent is situated. Such is the ruling
of the Congregation of the Council. Asked “whether chaplains or rectors of pious places of any kind
exempt from parochial jurisdiction can validly assist at marriages without delegation from the pastor
or Ordinary,” the Congregation of the Council answered, February 4, 1908: “Yes, for persons
entrusted to them, but in the place where they exercise jurisdiction, provided it is established that
full parochial power was committed to them.” All other persons within the parish limits of Father
W.’s parish are subject to Father W.’s jurisdiction, even while within the exempted territory of the pii
loci.
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Case XI: Delegation Regarding Marriages

I66| Caius, who lives in the town of A., was engaged to a young lady from the town of B. Caius’
brother is pastor in A. There were special reasons why the marriage should take place in A., and
Caius’ brother, the pastor, had intended to perform it, without any assistance or permission from the
bride’s pastor at B. Shortly before the time appointed for the marriage, however, the pastor of A. met
with an accident and was obliged to leave home in order to be treated in a hospital in a neighboring
city. As it was impossible for him to perform the marriage he asked a friend of his, who is pastor in
C., to take his place and do it for him. This the pastor of C. agreed to do, but at the last moment he
was called away by a death in his own family, and in his hurry and excitement he commissioned his
assistant to go to the town of A. and to marry the young people. This the assistant did without
further formality, as there was no time to be lost. Now I desire to know whether the pastor of C.
could, under the circumstances, subdelegate his assistant priest to perform this marriage in the town
of A., and whether the permission of the bride’s pastor at B. was required in order that the pastor at
A. or his delegate might assist licitly at this marriage? Answer.—This marriage was performed in the
town of A. Therefore the parish priest of A. or else the bishop of the diocese was the only person who
could witness this marriage validly. In their absence they must designate some other priest, certus et
determinatus, says the new law, who shall witness the marriage as their delegate. The parochus loci
where the marriage takes place is the proper person to witness validly a marriage. It makes no
difference in relation to the validity of a marriage whether the contracting parties have a domicile or
not in the parish. This marriage took place in the town of A. Therefore, the pastor of A. was the
competent person to assist validly at it, or to delegate another priest to do so for him. As a matter of
fact, the bridegroom lived in A. Therefore, as far as he was concerned, the pastor of A. could marry
him not only validly but licitly also. But the bride did not live in the town of A., but in the town of B.,
and the new marriage law says that the pastor of the bride, in the first place, is the proper person to
assist licitly at her marriage. “In every case, however, let it be held as a rule that the marriage be
celebrated before the bride’s pastor.” “Ne temere,” V, 5. When there is a justa causa, however, the law
does not require the bride to be married by her own pastor, nor does it in that case require that she
get his permission to be married licitly elsewhere. When there is no serious reason whatever why a
girl should not be married in her own parish and by her own pastor, then the law requires that she be
married there, to make her marriage altogether licit. But where there is a serious reason why she
should be married outside of her own parish and by some one else than her parish priest, all the
commentators on the new marriage law agree that the bride is free to be married by the pastor of the
bridegroom. Thus Fr. Noldin, S.J., says:

167] “From the words of the decree, the right of assisting at the marriage belongs in the first place to
the bride’s pastor; in practice, however, the distinction between the bride’s pastor and the
bridegroom’s pastor should not be pressed in this matter. For since only a just cause is required for
the bridegroom’s pastor to assist licitly, and any reasonable cause of advantage, convenience, or
custom is considered just, a just cause will scarcely ever be lacking when those about to marry ask to
contract before the bridegroom’s pastor.” n. 10, a.

1681 As there were serious reasons for this marriage taking place in A., where the bridegroom lived,
the bride was at liberty to be married there, without asking leave of her own pastor. And let us add,
in passing, in this case the bride’s pastor could make no claim to the marriage fee. Therefore, the
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pastor of A., being himself prevented from witnessing this marriage, had the right, quoad liceitatem,
to delegate some other priest to take his place and to act for him. Validly and licitly, therefore, the
pastor of A. delegated the pastor of C. to perform this marriage for him, within the limits of the
parish of A., without procuring any authorization or permission from the parish priest of B., who was
the bride’s pastor.

But now it happened that the pastor of C. could not personally execute the delegation which he
received from A., and so he commissioned his curate to execute it for him. The question now arises,
was C. competent, in this particular case, to subdelegate his assistant? He himself was delegated
personally by A. to assist at this marriage. Did the delegated faculty which he received include
expressly or by implication the further faculty to subdelegate another, in case he could not execute
the delegation himself? In general, a pastor who delegates another priest to witness a marriage in his
stead may also grant such other priest the power to subdelegate another, provided always that it be
some certain and determined priest whom he subdelegates.

“To a delegated priest may be granted either a special or a general faculty of subdelegating; for a
delegation of this kind is not considered indeterminate, provided the delegate substitutes for himself
(subdelegates) only a determinate person.” Noldin, 13.

The difficulty here is to determine whether in fact the pastor of A., in delegating the pastor of C. to
assist at Caius’ marriage, granted him also the further power of subdelegating some one else.

|691 If A. did in fact grant this further power to C., then C.’s curate was validly subdelegated and the
marriage he performed in A.’s parish was valid. But if A. did not grant C. the power of subdelegating
another, then, of course, C.’s curate’s subdelegation was void and the marriage he performed was
invalid. It is a question of fact and not of law. May it be taken for granted that C. in this case received
from A. the power to subdelegate? We do not think so. The power to subdelegate may be granted
either by word of mouth or in writing, expressly or tacitly, or by sign or gesture, personally or
through a third person, for a particular case or for all marriages. But an interpretative delegation is, in
fact, no delegation. Had A. thought about it at the time, he very likely would have granted C. the
power to substitute his curate in case he could not go himself. But, as a matter of fact, he did not,
because he did not think about it. There is question here of something that must be capable of proof
in foro externo. It is not lawful to suppose or to take for granted certain powers, but their grant must
be capable of proof. Otherwise the Sacraments would be exposed to the danger of being null and
void. It is not lawful to suppose that one has been granted jurisdiction to hear confessions, except in
a case of necessity, but one must make sure that jurisdiction has actually been given. The decree Ne
temere does not lay down any rules for subdelegating. Therefore, the question of subdelegating must
be governed by the rules of the common law of the Church. According to the rules of the Canon Law
a delegate may subdelegate:

1. If he be delegated ad universalitatem causarum. 2. If he received special authorization to
subdelegate.

As far as we are able to judge, in the present case there was no special authorization granted to the
pastor of C. to subdelegate his curate. Therefore, as soon as C. foresaw that it would be impossible
for him to assist at Caius’ marriage, he should have communicated either with the pastor of A. or
with A.’s bishop, and requested the faculty to subdelegate his curate, or else have either of them
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delegate him. Caius and his bride should be made to renew their consent before the pastor of A. or B.
or before some one properly delegated by either of them and before two witnesses. If this is
impossible, apply for a sanatio in radice.

Case XII: The Papal Blessing at the Point of Death

I71] Discussing recently, with some fellow priests, the question of the papal benediction in articulo
mortis, there seemed to be a considerable difference of opinion as to how often it might be given to
the same sick person during the progress of the same sickness. Some of the clergy thought that it
might be given or repeated whenever Extreme Unction was given or repeated. Others thought that if
it were given to a sick person while in mortal sin it ought to be repeated when such person made a
good confession. Others seemed to think that if the sickness continued for some time and the sick
person had the misfortune to fall, from time to time, into mortal sin, the blessing ought to be
repeated each time that the sick person received absolution for mortal sin. Is there any certainty in
this matter, or may a priest follow whatever seems good and reasonable to him?

Answer.—A priest may not follow whatever seems good to him in this matter, as the Sacred
Congregation of Indulgences has, at various times, answered all the above questions. Let us take
them up, one after another. First, may the papal blessing be given more than once during the same
sickness? At least, may it be repeated whenever Extreme Unction may be repeated during a
protracted sickness? No, the papal blessing, in articulo mortis, may not be given more than once
during the same sickness, even though it might be allowed to repeat the administration of the
Sacrament of Extreme Unction. St. Alphonsus and the theologians generally permit the repetition of
Extreme Unction during the same sickness about once a month, because if the sick person continues
to live for a month or more after having been anointed, the original crisis or danger of death, or
periculum mortis, is supposed to have passed and a new danger to have supervened, which renders
lawful a new administration of Extreme Unction. But the same can not be said for the repetition of
the papal blessing, because the Congregation of Indulgences forbids it. Asked whether the last
blessing might be given “twice or more in the same illness, which is unexpectedly prolonged, even if
the sick person has not recovered,” the Sacred Congregation replied, September 23, 1775: “Once in
the same condition of illness.” Again, when the Sacred Congregation was approached with the doubt:
“Whether the apostolic blessing can be imparted several times to the sick when a new danger of
death returns,” it replied on September 24, 1838: “No, while the same illness continues, even if
prolonged; yes, if the sick person has recovered and afterward, from whatever cause, returns to a new
danger of death.” The reason why it is not permitted to repeat the blessing during the same sickness
is because such repetition is useless. The plenary indulgence granted by the Pope to the dying can be
gained only once and that only at the instant of death. If the sickness continues, the indulgence also
continues, to be gained at the moment of death. If the sick person does not die, neither does he gain
the indulgence. If the sick person recovers and later on contracts a new sickness, he must receive a
new blessing, because the former one passed with the passing of the sickness, for which alone it was
granted. The second question to be answered is this: If the last blessing was received in the state of
mortal sin, ought it to be repeated when the sick person is absolved from mortal sin? Again the
answer is no. This was the answer made to this question by the Congregation of Indulgences on June
20, 1836. As the plenary indulgence is not gained when it is given, but only at the moment of death,
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it makes no difference quoad hoc, whether the sick person be in the state of grace or in mortal sin at
the time the blessing is given. The indulgence is gained at the instant of death, at the moment when
the soul leaves the body, and if at that moment the dying person is in the state of grace and has
complied with the other conditions for gaining the indulgence he gains it, even though he was in
mortal sin at the time the priest gave him the blessing. Therefore, Fr. Schneider, SJ., in his work,
“Rescripta Authentica,” p. 701, after reminding his readers that the blessing can be given only once
during the same sickness adds: “For none of these things hinders the effect if the sick person is
disposed at the true moment of death; the indulgence is given precisely for that moment,”

I73] For the reasons just given it follows that it is not lawful to repeat the last blessing, even though
the sick person, after having received it in the state of grace, should afterward fall into mortal sin. As
was just said, the plenary indulgence granted by the blessing is intended only for the moment of
death. If the dying person, who has received the blessing while in the state of grace and then has had
the misfortune to fall into mortal sin, is in the state of grace at the moment of death, that. is all that
the sovereign pontiff requires for the gaining of the indulgence. And for this reason the Congregation
of Indulgences, on June 20, 1836, replied that it was not necessary, and therefore not lawful, to repeat
the papal blessing in articulo mortis, even though the dying person should fall into mortal sin, after
having received it. And this was the third question to be answered.;

For the further illustration of this matter it might be well to recall to mind that all persons who are in
danger of death, and who are capable of receiving sacramental absolution, may and should ‘receive
this papal blessing. Therefore, first, even those who are unconscious and who, even through their
own fault have not received the last Sacraments, ought to receive the last blessing; second, also
children who have never been to Confession or holy Communion, provided only they are old enough
and capable of committing sin; third, all those who are condemned to death for crime, provided they
repent; fourth, soldiers, before going into battle: fifth, and all persons who are in danger of death,
whether through sickness or from some external cause.

I74] The conditions for gaining this plenary indulgence are:

First, the same conditions that are required in order to gain any indulgence, that is to say, the person
must be in the state of grace when the indulgence is gained and must have the intention of gaining
the indulgence.

Second, he must be fully resigned to the will of God in dying.

Third, he must pronounce the holy name of Jesus with his lips, if possible, and if he be not able to
speak he must at least invoke the holy name of Jesus in his heart.

Special attention is called to this last condition of pronouncing the most holy name of Jesus. It is
required by the Congregation of Indulgences in order to gain the plenary indulgence in articulo
mortis. September 22, 1892. It is something that is very easily overlooked, and, therefore, we direct
especial attention to it.

Finally, it is customary to give this blessing after Confession, Viaticum and Extreme Unction. It is not
necessary to follow this order, but it is generally followed. In which case it is necessary to repeat the
confiteor three times, i. e., once before giving Viaticum, a second time before Extreme Unction, and
the third time before giving the last blessing.
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In a case of extreme need, where no time is to be lost, the confiteor is omitted and the priest begins
the blessing at the words “Dominus noster Iesus Christus,” etc. If there were danger even in the
delay required for this formula, then the priest ought to begin with the words: “Ego facultate mihi ab
apostolica sede tributa, indulgentiam plenariam et remissionem omnium peccatorum tibi concedo, in
nomine Patris et Filii et Spiritus sancti, Amen.” If there be no time even for this much of the
prescribed formula, some theologians are of the opinion that the formula “Benedicat te, Omnipotens
Deus, Pater et Filius et Spiritus sanctus, Amen” is sufficient for the valid imparting of the apostolic
blessing and the plenary indulgence. (Cf. Schiich, O. S. B., “Pastoral Theologie,” p. 823.)

Case XIII: Saying Mass Without Wine

176 A Catholic man died recently in an outmission belonging to the parish of A. The pastor of A. was
absent from home on the annual retreat of the clergy of the diocese. He had made arrangements with
the assistant of a neighboring parish, belonging to a neighboring diocese, to look after his parish as
well as this outmission during his absence, in the matter of sick calls and funerals, if there should be
any, which was thought unlikely. This assistant was a young priest, just ordained, and unfamiliar with
the conditions at A., and, especially, at the outmission. As this Catholic man died suddenly, in fact
had been killed accidentally, the assistant priest was not notified until almost the last moment. The
family of the deceased wanted a Requiem High Mass, and the necessary arrangements were made
with the choir of the parish of A., etc. The church was crowded with Catholics and non-Catholics,
when the young priest arrived to say the Mass and bless the corpse. But he had forgotten to bring
along any Mass wine, and there was none to be had in the neighborhood for several miles around. To
send home for some was out of the question. At the same time the young priest was afraid to omit
the Mass. In his excitement he said the Mass, consecrating only one species, that is, the bread. Now
it is asked:

1st. Is it ever allowed to consecrate one species alone?

2d. Would the Mass, said with one species, i. e., with bread alone, or with wine alone, be a true
sacrifice or a real Mass?

1771 3d. Might a priest retain the stipend, if he said Mass only with one species?

Answer.—We are not concerned here with the subjective question of the young priest’s guilt or
innocence in saying Mass with bread alone. That question will depend on the state of the young
man’s conscience at the time, as to what could be done lawfully, under the circumstances. If, in his
excitement, he thought it was best to proceed as he did, in order to avoid scandal and harsh criticism,
and having no means at hand, as for instance, a manual of Moral Theology, to advise him that his
conduct was wrong, he may be acquitted of mortal sin. It is difficult to conceive, however, how any
one, having completed an ordinary course of theology, and not have been guilty of grave criminal
negligence in his studies during that time, could doubt for a moment that it is never allowed to say
Mass with one species alone. However, this question does not concern us at present.

Our concern at present is with the objective question:

1st. Does the Church ever allow a priest to say Mass with one species alone?
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Would it be lawful to say Mass with bread alone, or with wine alone, for any purpose whatever, v. g.,
to administer Viaticum? No, it is never allowed, under any circumstances, to say Mass with one
species. St. Thomas (III. pars., q. 83, a. 6) calls it an “immane sacrilegium,” and the Church, in the
Corpus Jur. Can., pronounces excommunication against any priest who would dare to interrupt the
Mass after the consecration of the bread, “if anyone rashly presumes to do this (namely, that a priest,
once he has begun, presume to leave the rites altogether incomplete), he shall undergo the sentence
of excommunication.” (Decree Gratian, p. 2, c. 7, q. 1, cap.: Nihil.) The Church is so strict in this
matter, that should a priest, after the consecration of the bread, be stricken with a fatal malady and be
unable to proceed with the consecration of the wine, the Church not only permits, but commands,
even an excommunicated priest, yes, even a vitandus, if no other be at hand, to consecrate the wine
and complete the Mass, rather than allow or permit the Mass to end with the consecration of only
one species. St. Alphonsus maintains that the obligation to consecrate both species in the Mass, both
the bread and the wine, is of strict divine command, from which neither the Pope nor the Church has
any authority to dispense.

1781 Again, in the instructions on the Mass, as contained in the Roman missal, we read:

“If the matter that should be supplied, by reason of a lack either of bread or of wine, could in no way
be obtained: if this occurs before the consecration of the Body, one must not proceed further; if after
the consecration of the Body, or even of the wine, a lack of the other species is discovered after one
species has already been consecrated, then, if it can in no way be obtained, one must proceed and
complete the Mass, but in such a way that the words and signs pertaining to the missing species are
omitted. But if it can be obtained by waiting for some time, one must wait, lest the sacrifice remain
incomplete.” (De defect. occur. circa Missam, n. iv, 8.)

If this young priest was not aware that there was no wine until after the consecration of the bread,
and there was no wine to be had, then he would be permitted to continue the Mass to the end,
omitting only those words and signs that refer to the consecrated wine. But if at any time before the
consecration of the bread he perceived the absence of the wine, he should have discontinued the
Mass immediately. Not even in order to administer Viaticum to himself, or to another, would, or
could, the Church allow him to consecrate one species alone. “This is certain: it is never lawful to
consecrate one species without the other; for Christ gave the power to do what He Himself did, and
commanded it to be done thus.” (Ballerini-Palmieri, tr. 10, 230.)

1791 2d. Would the Mass celebrated with one species be a true Mass and a real sacrifice?

Modern theologians maintain that it would not. Thus, Father Lehmkuhl holds that it is dogmatically
settled that the consecration of both species is required for the essence or substance of the Mass as a
sacrifice. Without this double consecration, namely of the bread and of the wine, there is no adequate
or sufficient showing forth or representation of the sacrifice of Christ on the Cross, as instituted and
ordained and willed by Jesus Christ.

It is in no way probable that either consecration by itself suffices for the essence of the sacrifice of the
Mass. For although it could have been sufficient, so that it might have been adopted for the sacrifice,
nevertheless it was not in fact adopted in that manner by Christ the Lord. For the real representation
of the bloody death is not sufficiently had according to what Christ willed unless the consecration of
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each separate species takes place. But this real representation is essential to the Mass.” (Lehmkuhl,
I, n. 165).

According to Cardinal De Lugo, the Mass is essentially, in its institution by Christ, a commemorative
sacrifice, representing the bloody sacrifice of Christ on the Cross. Now it represents the death of
Christ, in as far as, by virtue of the words of consecration, the Body and the Blood of Christ are
separated one from the other. If, therefore, a priest intended from the beginning to consecrate only
one species, such an one could not be considered as having the intention of doing what Christ
ordained and instituted, and consequently he would not consecrate at all. Other theologians,
however, deny this.

Ballerini thinks that in the consecration of the bread alone, the death of Christ is shown forth in a
partial manner: “Nor is it altogether improbable that a representation of Christ’s death is in some
manner had there also, because by force of the words and from the celebrant’s intention, only the
Body, not the Blood, is placed there.” (Ballerini, tr. 10, 230).

180] 3d. May a priest retain the stipend for saying Mass in which he consecrates only the bread?

Berardi, Praxis Confessariorum, 1182, puts a question concerning a priest who in good faith used
unsuitable wine in the celebration of Mass: namely, whether he is bound to celebrate another Mass
on account of the offering received? He quotes the answer, taken from “L’ Avvisatore Eccl. p. 168:

“For Masses celebrated in good faith before the doubt arose, he seems bound to nothing, because
although commutative justice was violated, theological fault was nevertheless absent. He can,
however, seek remission (understand, for greater security) from the Holy See.” If the young assistant
acted in good faith he may retain the stipend. Ballerini says that he may not, because he cannot
liquidate a debt that is quite certain by a doubtful payment.

Case XIV: A Marriage Case Recently Decided by Rome

1811 The following is a synopsis of a marriage case recently decided by the tribunal of the Rota:

In 1879, one Werner, a German Lutheran, contracted marriage with Eliza, a member of the same sect,
before a Lutheran minister. Before the marriage Werner had heard reports reflecting on Eliza, but
they did not deter him from marrying her, because, as he said to his relatives, if the reports should
prove true, or if the girl proved unfaithful after marriage, he would simply get a divorce. Accordingly,
the marriage took place, without the wife ever learning of the objections made against her. After the
birth of several children, the relations between Werner and Eliza became so strained that the wife
procured a divorce in 1884. Two years later Werner married again, but his second wife died in 1895,
leaving three children by the marriage.

After the death of this second woman, Werner became acquainted with Antonia, a Catholic
noblewoman, who, in her desire to convert Werner and his children to the Catholic faith, consented
to marry him, and accordingly applied to her bishop for a certificate de stat libero for Werner, which
would declare Werner’s marriage to Eliza invalid, and that Werner was free to marry Antonia. But the
bishop refused the certificate de statu libero, on account of the impedimentum ligaminis, as Werner’s
first wife Eliza was still living. To remove this obstacle, Antonia, the Catholic woman, brought a case
in the bishop’s court, for the declaration of the invalidity of Werner’s first marriage, on the grounds
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that it had been contracted with a conditio turpis, namely, the intention, if certain things proved true,
of procuring a divorce, and that this conditio turpis destroyed the substance of the marriage. The
bishop decided against Antonia, who thereupon appealed the case to Rome.

182] The Facts of THE Case.—Upon examination, the tribunal of the Rota, at Rome, found the facts
of the case to be these: Werner had the intention of marrying his first wife Eliza, according to the
rites of the Lutheran Church, which permits divorce for adultery, but that this dissolubility was not
put as a condition on the occasion of the marriage. When adverse criticism was made against Eliza
before the marriage, Werner states that: “As no facts were given, I believed the reports to be
unfounded and mere idle gossip. For the moment I did not think that it would come to this, and my
usual reply was that I wanted to be let alone, that I loved the girl and that I was making a good
marriage.” Some days before the marriage Werner replied to some who still endeavored to dissuade
him: “It makes no difference to me, even if the stories about the girl should prove to be true, or if she
should go wrong after our marriage, I would not kill myself for that; I would simply get a divorce.”

From these and similar expressions of Werner, the tribunal of Rota holds that Werner’s
predominating intention was to contract a valid marriage, although he held the erroneous opinion
that marriage is dissoluble for adultery. When examined by the bishop’s curia, Werner testified:

“In marrying Eliza according to the rites of the Evangelical Church, I wished to contract a Christian
marriage, according to the belief of my sect, and I wished to assume the duties of a Christian
marriage. I believed that Christian marriage could be dissolved for certain causes and that after its
dissolution I would be free to marry again. During the marriage ceremony, when I was standing
before the altar, I was decided to fulfil my duties, but I also thought that, if the stories about my wife
proved to be true, I would get a divorce.”

183] From these facts of the case it is evident that Werner wished to contract a valid marriage,
although he held the erroneous opinion that marriage was dissoluble for adultery on the wife’s part;
furthermore, that this intention of his was not put as a pact or condition, because he did not think it
necessary, first, because he did not believe the reports about his wife; and, secondly, because if the
reports should prove to be true, he had at hand a remedy for the dissolution of the marriage,
independently of any prenuptial agreement, namely, divorce, sanctioned by his sect, as well, as by the
law of the country.

The Law IN THE Case.—According to Catholic theology, not any intention of dissolving a marriage is
sufficient to invalidate a marriage, but only such intention as has been put forward as a pact or
condition, at the celebration of the marriage. When asked as to whether a marriage is valid when
contracted between a Catholic and a schismatic with the intention of dissolving the marriage, the
Holy Office replied, October 20, 1680: “Those marriages are null when these things are put forward
as a pact or when the marriages are contracted with this condition, otherwise the marriages are
valid.” If the prime intention of the parties to the contract was to contract a dissoluble marriage, such
intention would destroy the substance of the marriage, since there is no such thing possible among
Christians as a dissoluble marriage, Christian marriage being essentially indissoluble. But where the
prime intention is to contract a true and valid marriage, then, though the parties believe that
marriage is dissoluble for certain causes, still such secondary intention or persuasion is absorbed by
the prime intention of contracting a true Christian marriage and it does not destroy the substance of
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the contract. This doctrine is set forth by Pope Benedict XIV, synodo dioecesana, 1. 13, and is
confirmed by Pius VI in a letter to the Archbishop of Prague, July 2, 1789:

I84] “Nor is there lacking an intimate reason why the intention of contracting according to the ideas
of a sect or of a law which permits the dissolution of marriage for these causes does not militate
against its validity, provided this intention is not put forth as a pact; for, from the very fact that non-
Catholics, through error, think that the dissolution of marriage for these causes is not repugnant to
the law of Christ; hence, it comes about that in their minds, by reason of this false opinion, the
intention of contracting according to such laws, or to the principles of such a sect, by no means
excludes the primary intention of contracting according to the divine law confirmed by Christ. Hence,
this will remain at the act of contracting, and from it flows and is determined the consent which is
given to the act. And consent given according to the law of Christ is suitable and sufficient for the
validity of marriage, unless there be some other canonical impediment.”

Again, the making of a pact or condition is not presumed éin foro externo, but must be proved.
Benedict XIV, loc. cit., says:

“If the express condition that the marriage is to be dissolved in case of adultery has not been made,
although the contracting. parties may be in error with regard to the dissolution of marriage by
adultery; still the presumption remains that when they willed to contract marriage as it was
instituted by Christ, they willed to contract perpetual and indissoluble marriage, even should
adultery take place, for, as we have said, the general will of contracting marriage as instituted by
Christ prevails, and in a manner, absorbs that private error; so that the marriage thus contracted
remains firm and valid.”

I85] But, it may be asked, what if the parties, knowing the law permitting the dissolution of marriage
for adultery, have contracted marriage with this positive intention that in the case of the infidelity of
one of them the marriage can be dissolved.

In such case, of course, the marriage would be null, for this positive intention would destroy the
marriage on account of the defect of the matrimonial mind to its proper object, i. e., to an
indissoluble marriage. But the auditors of the Rota decided that this doctrine cannot be applied to the
present case, because Werner, ignoring the rumors about Eliza, and having no doubt about her future
fidelity, had no reason for limiting his consent at the marriage. Neither did he manifest any such
intention to the girl, either before or at the marriage, and yet the condition must be put forth as a
pact with the knowledge and consent of the other party, because the contract is the resultant of the
will of the two persons for the same object.

From the facts and the law the Rota concludes that the marriage of Werner to Eliza was a valid
marriage, and that he is not free to marry Antonia.

Case XV: A Roman Catholic Marries an Oriental Schismatic

I86] Titius, a Catholic belonging to the Roman rite, marries Bertha, who belongs to an Oriental
schismatic rite, before a schismatic priest.

1. Is the marriage valid?
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2. Is Titius excommunicated?
3. Is the case reserved?

Answer.—1. The marriage is invalid, because of the diriment impediment arising from failure to
observe the form established by the decree “Ne temere”. The new marriage law, as contained in the
decree, “Ne temere,” binds all Catholics of the Latin rite: (a) When contracting marriage between
themselves; (b) when contracting with non-Catholics, either baptized or unbaptized, unless the Holy
See makes an exception for a particular country, as it has done for Germany; (c) when contracting
with Catholics of an Oriental rite. Catholics belonging to the Oriental rites are not bound by the
provisions of the “Ne temere” if they marry persons belonging to an Oriental rite. It is only when
they contract marriage with Latin Catholics that they are indirectly bound by the new law, because
the Latin Catholic is bound by it. The Congregation of the Council was asked last year:

Is a marriage contracted by a Catholic of the Latin rite with a Catholic of an Oriental rite valid when
the form established by the decree “Ne temere” has not been observed?

The answer given on March 28, 1908, was: No.

In the bull Allate sunt of Pope Benedict X1V, it is expressly stated that the Orientals are not bound by
new pontifical decrees, except in the following three cases: (a) When dogmas of faith are defined; (b)
when the decree mentions expressly the Orientals; (c) when the Orientals are implicitly included in a
pontifical decree, as they are in the bull of Leo X, in the V. Council of the Lateran, forbidding an
appeal from the Pope to a future general council.

1871 As the decree “Ne temere” is not dogmatic but only disciplinary, and as no mention is made of
the Orientals, they are not bound by its provisions. Under the former marriage laws of the Church,
contained in the “Tametst’ of the Council of Trent, the principle obtained that in the matter of
clandestinity, if one of the parties to the marriage contract was not bound by the law of clandestinity,
he communicated that privilege to the party that was bound by the law, propter individuitatem
contractus. That principle no longer holds under the new law, but the general principle of the law
obtains that a contract is null and void, if one of the parties to it is incompetent.

The Catholic of the Latin rite, being incompetent to contract marriage validly, except he contract
before a Catholic priest having jurisdiction over the locality where the marriage takes place, his
marriage to a Catholic of an Oriental rite will be null and void, unless it be contracted in that way. A
fortiori, if the Oriental Catholic belong to a schismatic rite, as in the present case. As Titius was not
married in the presence of the parish priest of the district, but by a schismatic priest, it is very
evident that his marriage is invalid.

2. Is Titius excommunicated?

Yes, Titius, by being married by a schismatic Oriental priest, has incurred excommunication. The
Holy Office has repeatedly declared that Catholics who contract marriage before non-Catholic
ministers of the Gospel incur excommunication.

1881 S. Officium, August 28, 1888; May 11, 1892.

The theologians do not agree as to why such Catholics incur excommunication. Some maintain that
it is because by contracting marriage before a non-Catholic minister Catholics become patrons and
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abettors of heresy. Others contend that Catholics, by marrying before non-Catholic ministers profess
themselves, by implication, believers in heresy in foro externo and are therefore excommunicated;
because receiving the Sacraments from heretics according to an heretical rite is looked upon as an
implicit profession of heresy, and the bull, “Apostolicae sedis,” of Pius IX, 1869, declares that all who
believe heretics, and their receivers, supporters, and in general any of their defenders, incur
excommunication.

In like manner, the III. Pl. Council of Baltimore, tit. iv, cap. I, n. 127, decrees:

“Catholics who, before a minister of any non-Catholic sect, have contracted or attempted marriage
outside their own diocese, in any state or territory under the authority of the prelates who are
present at this council or ought to be present, incur an excommunication reserved to the bishop.”

This excommunication was not abrogated by the new marriage law of the “Ne temere.” It is still in
force, and as Titius was married by a schismatic priest, he naturally incurred it.

3. Is the case reserved? Yes, the case is reserved to the bishop. The Council of Baltimore just quoted,
expressly reserves the excommunication of Catholics, who contract marriage before non-Catholic
ministers of the Gospel, to the bishop, “Episcopo reservatam,” says the Council, “from which,
however, any of the said Ordinaries may absolve, either personally or through a priest delegated for
this purpose. But if they have offended in this way in their own diocese, we decree that they are by
the fact itself bound by an excommunication which, unless without evasion of the law they approach
another bishop, is reserved to their Ordinary. ”

Titius must apply to his own bishop to be freed from the excommunication, unless, without any
intention of cheating the law, he apply to another bishop. In this latter case any bishop can remove
the excommunication.

Case XVI: Irregularity Arising from Rebaptizing
[90]

Applied correction from Woywod’s opening insert: Case XVI.—The irregularity incurred by re-
baptizing has been abolished by the Code.

A non-Catholic mother, whose husband is a Catholic, gave birth to an infant that was thought to be
dying, or even dead, when it was born. The attending physician also was a non-Catholic. There being
no time to call a priest, the father of the child hurriedly baptized the child himself. The father is a
man of ordinary education, fairly well-informed about his religion and about the requirements for a
valid baptism. The physician succeeded in reviving the child and it lived and thrived. The father was
never satisfied with the baptism he had administered and repeatedly requested his pastor to rebaptize
the child. But the pastor refused to do so, He was afraid of incurring the irregularity ex iteratione
baptismi. He admitted that the father’s anxiety about the baptism made him uneasy himself. He
would rebaptize the child gladly were it not for the irregularity. Finally, he requested a visiting priest
to rebaptize the child, which the visitor did. Was there danger or likelihood of incurring the
irregularity ex iteratione baptismi for rebaptizing this child?

49



Answer—An irregularity in Canon Law is defined to be a canonical impediment which forbids the
reception of orders and the exercise of those received. It is an inability created by the Canon Law, and
may be removed by dispensation. Irregularity must not be confounded with suspension. Suspension
is a censure, inflicted for crime, whose immediate purpose is the punishment of the delinquent.
Irregularity is an impediment created by the Canon Law for the purpose of insuring reverence for the
sacred ministry. Suspension applies only to clerics, while not only clerics but also laymen may
become irregular. Irregularity does not take away jurisdiction, while suspension does. By violating an
irregularity one does not incur a new irregularity, but by violating a suspension one becomes
irregular. Suspension forbids the exercise either of orders or of jurisdiction; irregularity forbids,
primarily, the giving or receiving of orders, secondly, also, the exercise of orders. The bishop may
suspend, but he cannot make irregular. There is no irregularity unless it be expressed in the law. It
cannot be inflicted by the sentence of a judge.

1911 Irregularity is total or partial, according as it affects some or all exercise of orders, some or all
ascent to higher orders.

Irregularity may arise from some defect of body or birth, etc., to which no moral guilt attaches, but
which renders a person unfit for orders, irregularitas ex defectu; or the irregularity may arise from
some crime, e. g., murder, violation of a censure, rebaptizing, etc., which renders a person unfit for
the sacred ministry, irregularitas ex delicto. We repeat there is no irregularity, neither ex delicto nor
ex defecto, unless it is expressly stated in the Canon Law. No matter how unfit any crime or any
defect might render a man for the sacred ministry, it does not make him irregular unless it be so
stated in the law.

Now, one of the irregularities that the above-mentioned parish priest was afraid of incurring was the
irregularitas ex iteratione baptismi. He would gladly have rebaptized the child conditionally, could he
have convinced himself that in so doing he would run no risk of incurring the irregularity. Yet the
most superficial perusal of any manual of theology re irregularitatibus, ought to convince a priest that
rebaptizing in the above circumstances he could not incur any irregularity. The iteration of the
baptism must be sinful, to start with. If the repetition of the baptism is not mortally sinful, it does
not induce the irregularity. No irregularity ex delicto is ever incurred unless the sin be a mortal sin.
The repetition must be gravely culpable. But, in the case under consideration, it is difficult to see
where there was room for a mortal sin.

1921 But even though the iteration of the baptism be mortally sinful, that of itself is not sufficient to
incur the irregularity. The baptism must be repeated unconditionally, iteratio absoluta. If the baptism
be repeated sub conditione, no irregularity is ever incurred; for the law creating the irregularity is a
lex poenalis, and, therefore, to be interpreted in its narrowest sense. To rebaptize conditionally, is
really not to rebaptize at all, strictly speaking. To rebaptize, in a strict sense, the condition must be
omitted. If, therefore, a priest were to rebaptize sub conditione, without any reason, or previous
investigation, he might commit a mortal sin, but he would not incur any irregularity. The irregularity
was first created in order to discountenance the error of the rebaptizers, those, namely, who believed
and taught that converts from heresy and apostasy ought to be rebaptized on their reception into the
Church (cf. Gasparri i, 329). But the addition of the condition, si non es baptizatus, excludes the
heresy of the rebaptizers, and saves one from the irregularity.
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Still a third condition is required in order that one incur this irregularity, namely, the baptism must
be a public fact. It is not necessary, as some maintain, that the second baptism be solemn, but it is
required that both the baptism and its repetition be publicly known. The law states expressly that the
iteration of baptism must be a public fact. But this is impossible unless the first baptism be a public
fact.

In order, therefore, to incur an irregularity for rebaptizing, the the repetition must be gravely
culpable, unconditional, and public. Even in this case the irregularity incurred, according to the
opinion of many grave theologians, is the prohibition to advance to higher orders, but not to exercise
the orders already received. (Lehmkuhl ii, 1006; St. Alph. 1, 6, 356, etc.)

193] Not only the priest who rebaptizes, but also those who ex officio assist him, that is, clerics, incur
the irregularity. But the parents of the person rebaptized do not incur any irregularity, neither do the
godparents, even though they connive at the baptism.

The person rebaptized becomes irregular, provided he knows that he is being rebaptized against the
prohibition of the Church. ' Rebaptized infants, therefore, never incur the irregularity because they
are incapable of sin.

From what has been said it will appear how groundless were the fears of the priest in this case. He
could not possibly incur irregularity because the rebaptism, in this case, could scarcely have been a
mortal sin. And even though it were, by adding the condition, si non es baptisatus, all possibility of
incurring the irregularity was removed.

Case XVII: Co-Operators in Theft

194] Three men agreed to drive out to a certain farm on which no one was living to pluck some of the
fine fruit they had seen there. Upon their arrival at the farm they find that the fruit has already been
plucked and stored away in the vacant house, and the house locked. A is anxious to get at the fruit
and so he proceeds to remove one of the window-panes to enable him to get in. B helps him, but C’s
conscience becomes uneasy, and so he protests and tries to dissuade the other two, but they persist
in removing the fruit. When they have it and are about to start for home, B, too, becomes uneasy and
turns his share over to A. C had demurred and had taken no part in the transaction. But now they are
getting ready to return. A and B proceed to load the fruit into the wagon. If C would refuse to haul it
in, A would most likely back down and leave it; at least as far as C knows, A could not get away with
the fruit. But C is a good-hearted fellow, and out of human respect allows the fruit to be loaded onto
his wagon, and helps cover and conceal it on the way in.

What about restitution?

Answer.—This is a case of co-operating in a theft. These three men agree to steal the fruit. They
agree to act jointly in injuring their neighbor. In order to determine whether they are bound to make
restitution, we must consider whether their action is (a) unjust; (b) the real and efficacious cause of
the damage done to their neighbor; (c) sinful; or, as the theologians say, theologically culpable. These
three conditions must be verified before anyone can be held responsible in conscience for an injury
done to another. The damaging action must be truly, efficaciously, and formally unjust. When these
three men agreed to jointly steal the fruit they became equally responsible for the injury they agreed
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to do their neighbor, because they agreed to become the real, efficacious and sinful cause of an unjust
action, causing injury to their neighbor. The three are equally guilty, because they conspire mutually
to do the injury, and each one renders himself liable for the whole damage that the three of them do,
provided the other two refuse to repair their share. He inflicts the entire harm who concurs with
others in inflicting the harm BY A COMMON CONSPIRACY. Had these three men, therefore,
proceeded without more ado, to steal the fruit, each one would be bound to make restitution of a
third part of the fruit, provided all three of them were willing to make restitution; but each one is
liable in conscience for the whole damage, in case the other two do not make restitution, because
there existed a mutual conspiracy. But before they actually steal the fruit, C’s conscience becomes
uneasy, and so he protests and tries to dissuade the other two, but they persist in removing the fruit.

By protesting against the theft, and by endeavoring to dissuade the other two men from committing
it, C effectually dissociates himself from A and B and ceases to be a co-operator in the theft that
follows. He actually and effectively withdraws before any injury is done to the owner of the fruit.
Whatever influence his original agreement to steal the fruit may have had on A and B he effectively
neutralizes it by protesting against the theft before it takes place, and by endeavoring to dissuade A
and B from committing it. If C had retired after this he would not be responsible for any part of the
theft that A and B thereupon committed, because he was not a party to it, and could not be regarded
as a causa vera, efficax et theologice culpabilis damni injusti. In this case A and B alone would have
been the only persons responsible for the restitution, each one for half, in case both made restitution,
and each one for the whole damage in case the other refused or failed to restore his share.

196 But now that the fruit is stolen and all three are getting ready to start for home, “B, too, becomes
uneasy and turns his share over to A.” This does not alter the case of B. B has actually stolen the fruit
together with A. He is a unjust, real, effective, and theologically culpable cause of the harm.
Therefore, he must make restitution. And because there existed a conspiracy between A and B, both
become responsible conditionally for the full amount of the damage; that is, on condition that the
other party fail to make restitution for his share of the theft. “He who together with others is an
equal cause (whether moral or physical) of the entire harm is bound conditionally to make restitution
for the whole: for the whole indeed, because he inflicted the entire harm; conditionally, however,
because he did not inflict it alone but together with others.” “He inflicts the entire harm who, by a
common conspiracy with others, concurs in inflicting the harm, as when several conspire to despoil a
house, because each influences the whole harm at least morally, provided the conspiracy is real and
effective” (Noldin ii, 489).

But, unfortunately for C, after A and B have stolen the fruit, he becomes again a co-operator formalis
et injustus. “A and B proceed to load the fruit into the wagon. If C would refuse to haul it in, A would
most likely back down and leave it; at least as far as C knows, A could not get away with the fruit.
But C is a goodhearted fellow and out of human respect allows the fruit to be loaded on to his wagon
and helps cover and conceal it on the way in.” By so doing C becomes again a party to the theft and as
his co-operation this time seem to be necessary to execute the theft, he becomes responsible again in
solidum condicionate for the full amount of the theft; that is, on condition that A and B refuse to
make restitution for their share,

1971 “He inflicts the entire harm whose cooperation, whether moral or physical, is necessary for
inflicting the harm, so that if he did not concur the harm would not be done; as if two men despoil a

52



traveler whom one alone could not have overpowered, or if someone casts a vote necessary for an
unjust sentence which the others would never have passed if he were absent or opposed. For
although his cooperation is not sufficient to inflict the entire harm, nevertheless the refusal of his
cooperation could have prevented the entire harm. If someone helps a thief carry away a chest which
neither could carry alone, each is bound to repair the entire harm, because each is a cause of the
whole effect, insofar as without his assistance no effect would have occurred” (Noldin ii, 489;
Ballerini-Palmieri iii, 376).

A, B and C, therefore, are bound to make restitution for the fruit they stole, each one absolutely for
his own share; that is, for one-third, and conditionally in solidum, that is, each one is liable for the
whole amount, in case the other two fail to restore their share. A and B are bound, because they
conspired to steal the fruit, and by their conspiracy each becomes the author of the whole damage,
not, of course, in a physical, but in a moral sense. C becomes responsible conditionally for the whole
amount, because, although he withdrew effectively from the conspiracy before any injury was
inflicted, still the co-operation, that he lends to haul the fruit home, being necessary or required in
order to accomplish the theft, and without which assistance the fruit would not have been removed
from the premises, makes C also a moral cause of the whole damage, and, therefore, responsible for
the whole restitution in case A and B do not restore their share.

St. Alphonsus says, regarding the practical application of the above-mentioned principles, that it is
rarely advisable to oblige the ignorant and uneducated to make restitution in solidum, even though
they be bound to it by strict justice, because the ignorant and uneducated do not understand how
they should be held responsible for what their partners stole. In fact, says the holy doctor, it may be
presumed that the injured party will be satisfied if each person restores the part he himself stole,
since otherwise it is greatly to be feared that not even that much restitution will be made. (St.
Alphonsus, n. 579).

Case XVIII: Blessing the Easter Water on Holy Saturday

1991 There seems to exist some diversity of opinion as to the way the holy water should be blessed on
Holy Saturday, for the use of the faithful. For instance, one priest uses the blessing in the Roman
ritual: Ordo ad factendam aquam benedictam, the same that he uses on ordinary Sundays throughout
the year. Another blesses the water in the baptismal font, and then, before pouring into it the holy
oils, he takes some of it and adds to it a quantity of water that has not been blessed. Once, having
forgotten to take out some of the water before pouring in the oils, he took out some after he had
poured in the holy oils. Another, at the same time that he blesses the water in the baptismal font,
blesses other water for the use of the people, which is put into a separate vessel and placed near the
baptismal font. Are all these ways good and proper, or how ought the water to be blessed on Easter
Saturday?

Answer.—The water that the Church blesses in a more solemn manner on Holy Saturday, and which
is popularly called Easter-water, is intended by the Church to be used for various purposes. It is
intended, first of all, to be used as baptismal water, after the holy oils have been mixed with it. This
is the principal purpose for which the Church blesses it, as may be gathered from the text of the
Missal. When the blessing is finished, the oil of holy chrism and the oil of catechumens are added to
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it and it is used then exclusively for the administration of baptism throughout the year. But,
according to the rubrics, this water thus blessed in a solemn manner on Holy Saturday is used for
other purposes besides the administration of the Sacrament of Baptism, but always before the holy
oils are added to it.

[100] 1. It is prescribed by the rubrics, that during the blessing of the font on Holy Saturday, the
assisting priests must take of the water thus blessed and sprinkle the faithful with it. “Then, by the
assisting priests, some of the blessed water itself is sprinkled upon the people” (cf. rubrics, Roman
Missal, bened. fontis in Sabb. sancto).

2. In the meantime, as soon as the water in the baptismal font has been blessed, one of the ministers
or altar boys takes some of the water out of the font before the holy oils have been poured into it, and
pours it into another vessel, which holy water is to be used in blessing the houses of the faithful and
other places, which the rubrics prescribe shall be conducted on Holy Saturday, either by the parish
priest himself or by another priest (Roman Ritual, de benedictionibus). “And meanwhile one of the
ministers of the Church takes some of the same water in a vessel for sprinkling in houses and other
places” (Roman Missal, rubrics for Holy Saturday). Some of this water must be poured into the holy
water fonts of the church and some of it reserved for the use of the clergy and laity, who are to have
access to it to take it for use in their homes on other days besides Holy Saturday (Memoriale rituum,
tit. vi).

3. The Roman Missal also prescribes that this holy water, thus blessed with more solemn rite on Holy
Saturday, shall be used for the “asperges” before the solemn Mass on Easter Sunday and on Pentecost
Sunday. On Easter Sunday and on Pentecost Sunday, therefore, the celebrant of the solemn Mass does
not bless the water with which he sprinkles the people before the Mass, as he does on ordinary
Sundays throughout the year, but he takes of the Easter water, blessed on Easter Saturday, and with
this he sprinkles the faithful, chanting the “Vidi aquam.”

|101] From the foregoing it will readily appear that if the water blessed with solemn rite on Holy
Saturday is to be used for these various purposes, no small quantity of it will be required; in fact,
more will be needed than can be held in the ordinary baptismal font. It is only natural, therefore, that
a diversity of opinion should arise as to the best and most proper way of blessing a sufficient quantity
of Easter water to answer these different purposes that the Church has in view when she blesses it.
However, one way is not as good as another, and for that reason we will say a word about the
different methods proposed in the question.

One priest, as mentioned above, blesses the baptismal font, but at the same time he blesses, with the
ordinary form: ordo ad faciendam aquam benedictam, which is used on ordinary Sundays, a sufficient
quantity of water in a separate vessel, to be given out to the faithful for use in their homes. Now, the
Roman ritual says expressly that the water to be used on Holy Saturday in blessing the houses of the
faithful must be taken from the baptismal font before the holy oils are added; and the Memoriale
rituum says the same thing about the Easter water to be distributed to the faithful on Holy Saturday
and used in the holy water fonts of the church. All the holy water used for these purposes must be
taken from the baptismal font after it has been blessed with the solemn rites of Holy Saturday, but
before the holy chrism and oil of catechumens have been added to it.
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It is true that the Congregation of Rites (August 31, 1872) permits that on Holy Saturday the water
may be blessed privately in the sacristy, using the ordo ad faciendam aquam benedictam, and the
water may be thus blessed at any hour during Holy Saturday, but not during the offices of the
Church, if the priest who blesses the water is conducting the offices of the Church. But this
permission seems to apply only to churches without baptismal fonts and to public oratories. Another
priest takes some of the holy water from the baptismal font after the solemn blessing on Holy
Saturday, but before he adds the holy oils, and to this water he adds water that has not been blessed,
in order to have a sufficient quantity for the fonts of the church and for the people. There is nothing
wrong in this procedure. One must be careful, however, never to add at one time, “unico actu,” of
water that is not blessed a larger quantity than there is holy water to which it is added. The ritual
prescribes this, de materia baptismi. The reason why the whole mass of water loses its blessing, if at
any single time a larger quantity of unblessed water is added than there is blessed or holy water to
which the addition is made, is the explicit will of the Church. The Church wishes that the whole
mass lose its blessing, if at any one time more water that has not been blessed is added than there is
holy water to which the addition is made. But it is permitted to add again and again unblessed water
to the holy water, the same as to the baptismal water, provided, always, the quantity of water added
never exceeds the quantity of baptismal water, or holy water,

1102] ‘at any single addition. It is never lawful to use the baptismal water, that is, the holy water in
the baptismal font after the infusion of the holy oils, for any other purpose than that of baptizing.
The missal and the ritual both state expressly that the water from the baptismal font wherewith the
people are to be sprinkled and their houses blessed, etc., must be taken out before the holy oils are
poured into it. To use the baptismal water after the infusion of the holy oils for such a purpose is
certainly an abuse which cannot be justified. The holy oils are added to the water precisely because it
is to be used thereafter for the administration of the Sacrament of Baptism.

1103 | The catechism of the Council of Trent says that the Church, guided by apostolic tradition, has
uniformly observed the practise of adding holy chrism to the water to be used in baptizing, the more
fully to express its efficacy (de Bapt. chrism).

The last method of blessing the Easter water on Holy Saturday, mentioned above, namely, having a
quantity of water in a separate vessel near the baptismal font, which the priest blesses at the same
time that he blesses the font, is scarcely to be commended. The reason why it cannot be commended
is because the solemn blessing of the Easter water is conducted with many ceremonies, as the
division of the water in the form of the cross, breathing upon the water, dipping of the Easter candle
into the water, etc., all of which ceremonies are restricted to the water in the baptismal font and may
not be repeated, even if they could conveniently be repeated, over another vessel of water placed near
by.

For these reasons we conclude that if the baptismal font does not hold water enough for the various
purposes for which Easter water may be used, then the only thing to be done is to take out of the
font as much holy water as can be spared, before the holy oils have been added to it, and to this water
add a smaller quantity of unblessed water, which immediately partakes of the Easter blessing.
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Case XIX: Suspension Incurred by the Very Fact

|104] Some years ago a certain priest gave considerable scandal by drinking. He was called to
headquarters, and well knowing the gravity of his offense and not waiting to be asked, he resigned
his parish. With the consent of the ordinary and with a good celebret from the Vicar-General, he
went on a vacation. On his return the ordinary assigned him to another parish, but before doing so
he obliged him to sign a paper to the effect that, should he drink again, he would be ipso facto
suspended ab ordine et jurisdictione. The priest has faithfully observed his promise. Now the points I
would wish you to consider are:

1. The priest’s faculties were not withdrawn when he resigned his parish and, of course, were not
restored when he was assigned to another parish. Would that fact in any way affect the ordinary’s
ruling?

2. What probability has the opinion which says that the power of the ordinary in such cases is limited
to his diocese and therefore does not bind a priest when outside the diocese?

3. Has the Vicar-General power to give this priest permission, when on vacation, to ignore his
promise to the ordinary, with the understanding that on his return his promise to the ordinary would
again be in full force?

Answer.—1. The fact that this priest’s faculties were not taken away from him when he resigned his
parish and were not, therefore, restored when he received a new appointment, since he already
possessed them, in no wise affects the bishop’s ruling in this case. The bishop simply added a
condition to the faculties of the priest, namely, that the faculties were withdrawn ipso facto upon
indulgence in intoxicating drink. This condition the bishop had a perfect right to add, and thereupon
the faculties which before were absolute, now become conditional. To add the condition, it was not
necessary to withdraw the original faculties. The bishop may at any time make the retention of
faculties by any priest in his diocese conditional, for a sufficient reason. The bishop is the judge of the
sufficiency of the reason. The priest, while acquiescing in it, may appeal to a higher tribunal.

1105] 2. What probability has the opinion which says that the power of a bishop in this case is limited
to the diocese, and therefore does not bind a priest outside the diocese? The opinion has practically
no probability. Ballerini-Palmieri says of it: “We shall conclude that only a certain external probability
remains for it, which easily vanishes when the reasons are examined” (Tr. xi, 101).

The reason why there ever was any diversity of opinion regarding the bishop’s power to suspend a
priest for something the priest does outside the diocese is this: In the Corpus Juris, cap. Ut
animarum, de constitutionibus in 6°, we read:

“When, by a statute of a Bishop, a sentence of excommunication is promulgated against all who have
committed theft, his subjects who commit theft outside his diocese are known not to be bound at all:
SINCE OUTSIDE HIS TERRITORY ONE MAY DISOBEY WITH IMPUNITY THE ONE
PRONOUNCING LAW.”

Relying on this passage from the Corpus Juris, some theologians have concluded that the power of a
bishop over his priests does not reach beyond the limits of the diocese. That if a bishop threatens a
priest with suspension to be incurred ipso facto for some transgression, the transgression must take
place within the territory of the diocese. If it does not, the suspension is not incurred. But this is
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entirely false. As Ballerini points out after St. Alfonsus, in the passage quoted above, the question
concerns a judgment of the bishop per modum statuti, or by diocesan statute. All canonists are
agreed that the diocesan statutes, or rather a censure that is decreed by diocesan statute, is not
incurred unless the transgression is committed within the diocese. But the canonists also distinguish
a praeceptum personale from a statutum. A statutum, or statute, is limited to the territory of the
diocese, and binds no one beyond the limits of the diocese. A praeceptum attaches to the person and
not to the territory; it sticks to one’s bones, as the Corpus Juris has it, haeret ossibus, and follows a
person wherever he goes, sicut umbra corpus, et sicut lepra leprosum. A statute, therefore, must not
be confounded with a personal command. In the case before us there is no question of a diocesan
statute binding all priests of the diocese not to drink. The question concerns a personal command or
injunction, praeceptum personale, given to one individual priest. That command binds the priest
personally, follows him wherever he goes, inside or outside the diocese, and the censure which it
threatens is incurred even outside the diocese, if the command is disobeyed outside the diocese. In
the diocese of Westminster there is a statute forbidding priests to go to the theatre, under pain of
suspension, to be incurred ipso facto. Since that law is a statutum, it does not bind beyond the limits
of the Westminster diocese. Therefore, if a priest belonging to the diocese of Westminster should
attend a theatre in Paris or New York, he does not incur the suspension. But if the Archbishop of
Westminster should forbid a particular priest to enter a public house for the purpose of procuring
strong drink, that would be a praeceptum personale, as the canonists style it, and that would bind
such a priest not only in London, but also in Paris and in New York. It cannot be said that the Bishop
passes sentence on the priest outside of his territory; for, although the transgression takes place out
of the diocese, and the bishop's sentence thus has effect outside his territory or jurisdiction, still the
sentence goes into effect silently and without trial or legal process. Now, the true and sole reason
why a bishop is prohibited by the Canon Law from pronouncing a sentence of censure beyond the
boundaries of his own diocese is lest he seem to invade and violate another bishop’s territory. If there
be no invasion nor violation of another bishop’s jurisdiction, there exists no prohibition forbidding a
bishop to exercise jurisdiction over his own subjects, even though they be in another diocese, or
within the jurisdiction or territory of another bishop. Thus a bishop may dispense in the case of his
own subjects; he may command or forbid something under censure to be incurred ipso facto; he may
pronounce sentence against one of his subjects for a notorious crime, where no legal proceedings or
trial and citation and examination of witnesses are required, even though the subject be at the time
in another diocese and the transgression have taken place there. A bishop may even proceed legally
against his priest outside his own diocese, cum Strepitu judiciario, summoning witnesses and trying
him in open court, provided he receive permission from the bishop in whose diocese the trial takes
place.

[107| There can be no doubt, therefore, that if the priest mentioned in our case should partake of
intoxicating drink even outside the limits of his diocese, he would incur suspension ipso facto; and if
on returning to his diocese he exercise the ministry without having the suspension removed, he
becomes irregular.

3. Can the Vicar give the priest permission to drink outside the diocese? He cannot. The Vicar-
General has just as much power as the bishop gives him. The Council of Trent, Sess. 24, defines the
position of vicars-general. They are supposed to receive sufficient powers from the bishop, so that
their position or office may not be vain and an illusion. However, the bishop may and does reserve
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certain things to himself. In the case before us it cannot be reasonably supposed that the bishop
would give the vicar power to thwart and nullify his, the bishop’s, purposes and intentions. It must
be supposed, in the absence of certain proof to the contrary, that the bishop reserves this priest’s case
to himself, and that the vicar has no jurisdiction to limit or remove the bishop’s censure. The only
course open, therefore, to this priest, if he wishes to retain his faculties, is to remain faithful to the
written promise that he gave his bishop.

Case XX: Using the Oil of the Sick in Baptism

11091 Being about twenty-five miles from his church, my curate was called upon to administer the
Sacrament of Baptism. He did so, using for the unctions the oleum infirmorum, the only oils he had
with him. I need scarcely state the oil was oleum ab episcopo benedictum. Was he justified? Or, is it
necessary now to repeat the unctions, et absolute, using the oils blessed for Baptism? I have read the
case in the “Casuist” on Extreme Unction, studied the case carefully and came to the same
conclusion as is given. But this seems to me an altogether different case, in which the oleum
catechumenorum and the sacrum chrisma are absolutely necessary.

Answer.—The oils prescribed by the ritual to be used in the solemn administration of Baptism are
the oleum salutis or oleum catechumenorum, and the sacrum chrisma. The oil of catechumens is also
called oleum sanctum. It is oil of olives blessed with exorcisms by the bishop on Holy Thursday, and
the catechumen or postulant for Baptism is to be anointed with it before he is baptized. Baruffaldi
calls it: “Oil exorcised in order to make the person anointed with it a true athlete of Christ, so that he
may be able to endure patiently in conflict and adversity.” (Comment. Rom. Rit. tit. X, n. 4.)

The holy chrism, wherewith the newly baptized is anointed immediately after being baptized,
consists of oil of olives mixed with balsam, likewise blessed by the bishop on Holy Thursday. This
chrism is the same that the bishop uses in the administration of the Sacrament of Confirmation. In
the early ages of the Church, the bishop was usually the minister of Baptism, and he anointed the
neophytes on the forehead with chrism immediately after baptizing them, so that the chrism used by
the bishop was in reality for the Sacrament of Confirmation. The unction on the top of the head by
the priest was introduced to supply for the unction on the forehead by the bishop when the bishop
was absent and when, consequently, Confirmation could not be immediately conferred as usual. Later
on, even when the bishop was present and confirmed immediately after Baptism, if a priest baptized
he also anointed with chrism, but not on the forehead, but on the top of the neophyte’s head.

11101 Since, therefore, the oil of catechumens is blessed with special exorcism, and to serve for the
anointing of those who are about to be baptized, and since the chrism used in Baptism must be the
same as used for the Sacrament of Confirmation, it is evident that they may not be replaced by the
oleum infirmorum without sin. Baruffaldi says that if by inadvertence one oil is substituted for
another, it would be a venial sin; but if the substitution were the result of carelessness or negligence,
it would be a mortal sin. “Does a priest sin if, when administering Baptism, he takes and uses one oil
in place of another, for example, the oil of chrism in place of the oil of catechumens? To this I answer
that, apart from inadvertence, which causes only a venial sin, he would sin gravely if he did this
negligently.” And he maintains that the unctions are to be repeated, although they are not of the
essence of baptism. “Because those oils are applied for distinct effects, and in the false administration
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the words would not agree with the effect of the oil, and thus the signification would be frustrated;
for if changing a word in the administration is a sin and the Sacrament must be repeated, much more
must this be done when the matter is changed. In this case, however, theologians are divided among
various opinions. Someone will say: Oil is not the matter of Baptism, either proximate or remote, but
something sacramental. I answer: the anointing with oil must be repeated, not the washing with
water.” (Tit. x, 19-20.)

[111] Baruffaldi admits at the same time that there are many theologians against him in this view of
the matter.

It is evident that it is not so serious a matter to substitute one oil for another in administering
Baptism, since there is no question of the validity of the Sacrament. But this is not so in
Confirmation and Extreme Unction. Even in Baptism, says O’Kane (Rubrics, 260), the mistake is a
serious one and ought to be corrected at the moment if the error is detected and can be at once
repaired. If, however, the mistake is discovered only some time afterwards, O’Kane thinks that
Baruffaldi’s opinion is too severe, and he inclines to the opinion of Falise, who does not insist on a
repetition of the unctions in Baptism, because: 1. One oil is probably a valid substitute for another
even when it is question of a Sacrament; with much more reason, therefore, may one be substituted
for another where there is no question of a Sacrament, but only of a rite; 2 the omission of the rite
does little or no injury; 3. the repetition of the rite would often be an occasion of murmur and
scandal. If, by mistake, one oil has been substituted for another in Baptism, Falise agrees with
Baruffaldi that the mistake ought to be corrected a moins toutefois que les circonstances n’indiquent
la marche contraire. (Falise, Du Baptéme, ch. IL. n. 8).

If a repetition of the unctions would cause scandal or adverse comment, they are not to be repeated.

In the case given here, it would scarcely be prudent to repeat the unctions given with the oleum
infirmorum. Such repetition would arouse comment and adverse criticism very likely and lessen the
people’s confidence in the curate. It would be better to let the matter remain as it is. Ante factum,
however, it would have been better to have omitted the unctions altogether and to have advised the
parents of the child to this effect, and then later on to have supplied them, data opportunitate, with
the proper oils. Fr. Genicot, S.J., gives a case in his Casus Conscientiae (I. cap. 4, n. 1) similar to the
one we are considering. A priest journeys about three miles to administer Baptism in a private
chapel. Upon arriving at the chapel he discovers that he has forgotten the baptismal oils. He
administers Baptism just the same, omitting the unctions, however. Later on he fails to supply the
unctions. Genicot does not blame this priest, provided he carried out all the other ceremonies of
Baptism. It would be asking too much, he says, to require this priest either to defer the baptism, or to
make a journey of six miles (home and back again) to get the oils. And this seems to agree with an
answer of the S. C. de P E, Jan. 21, 1789, which says that a sufficient reason for omitting the
solemnities of Baptism would be “any reasonable and grave cause which prevents the administration
of those same solemnities.” But the unctions should have been supplied later on, the same author
says, “When a suitable time and opportunity are available, in a church or oratory, as is added in the
cited response.”

112 Of course, if the curate in our case did not think that there would be offered later on an
opportunity of supplying the unctions with the proper oils, it was better to use doubtful matter to
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administer a rite than not to administer the rite at all. If, however, the unctions could have been
supplied later on, the curate should have waited until he could procure the proper oils.

Case XXI: Healing a Marriage at its Root

[113]

Applied correction from Woywod’s opening insert: Case XXI, page 114.—The Code in Canon
1138 says that the dispensation from renewing the consent can also be given when either one or
both parties are ignorant of the invalidity of their marriage.

Question.—On page 54, vol. II, of the “Casuist,” it is said that a Sanatio in radice may be procured
and applied without renewal of consent of either party. On the contrary, it is stated on page 358 of
Father Slater’s Moral Theology, that “a necessary condition for the exercise of sanatio in radice is that
before the sanatio is applied, one of the parties should be aware of the impediment.” Do I understand
this aright? If so, how conciliate these two pages?

Answer.—There is no discrepancy between what Father Slater says and what is stated in the
“Casuist.” On the page quoted, the “Casuist” remarks incidentally that a sanatio in radice may be
applied, even though both parties to the marriage remain ignorant of the existence of the diriment
impediment that invalidated their marriage at the time when it was contracted. That a sanatio in
radice may be so applied is quite certain. Any handbook of moral theology will bear this out. For
instance, Father Noldin says: “A radical sanation can be made in two ways: either so that a renewal of
consent is required, or without a renewal of consent. According to ecclesiastical usage, sanation
without renewal is ordinarily made, especially where the putative spouses are ignorant of the nullity
of their marriage and cannot be admonished about it; nevertheless the Supreme Pontiff sometimes
commands a renewal of consent as a penalty, namely where one party acted in bad faith at the time of
the celebration. But if new consent is prescribed, it is necessary for the validity of the marriage. From
this it is evident that the sanation of a marriage can be made even without either party’s knowledge
and is in fact made whenever harm is feared from an admonition; for no act on the part of the
spouses is required for the sanation” (de Mat. n. 661, 2).

[114] TI. The question that Father Slater treats on page 358 of his “Moral Theology,” is quite distinct
from the above. Father Slater treats the question whether the bishops of the United States have
received faculties from the Holy See to grant a sanatio in radice, even though both parties to the
marriage are allowed to remain in ignorance of the diriment impediment that invalidated their
marriage when it was first contracted. The question treated by Father Slater, therefore, is a question
of the comprehensiveness of the faculties granted by the Holy See to the American bishops to
dispense from some diriment impediments to marriage. Father Slater maintains, and with reason,
that the American bishops have no faculties from the Holy See to grant a sanatio in radice while both
parties to the marriage remain in ignorance of the diriment impediment. One of the parties, at least,
must be made aware of the invalidity of the marriage and the removal of the diriment impediment by
the sanatio in radice, and such party must renew the consent. The “Casuist,” therefore, merely says
that a sanatio in radice may be applied, inscia utraque parte; Father Slater says that the American
bishops have not received faculties from Rome to grant a sanatio in radice, except on condition that
one of the parties to the marriage be made aware of the diriment impediment and its removal
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through the Sanatio, and such person renew the consent. And since this latter question is of
importance, it may be well to review it briefly. Among the faculties granted by the Holy See to the
American bishops, to be renewed every five years, is the following one:

“Of radically sanating marriages already contracted when it is discovered that a diriment impediment
was present from which he himself can dispense by an indult of the Apostolic See, and when it would
be a great hardship to require a renewal of consent from the innocent party, provided, however, that
the party aware of the impediment is admonished concerning the effect of this sanation.”

I115] As the interpretation of this faculty had given rise to much controversy and serious doubts were
entertained by bishops and priests concerning its application, the Bishop of Covington, in 1906,
wrote to the Congregation of the Holy Office for an authentic interpretation. Among the questions
proposed by the Bishop of Covington concerning the application of this sanatio in radice was the
following: Whether the American bishops could apply this faculty in a case where both parties to the
marriage are aware of the nullity of their marriage, but one of them cannot be induced to renew the
consent? “Whether there is scope for the faculty if both parties indeed know the nullity of the
marriage, but one of them cannot be induced to renew consent?” To this the Holy Office replied:

“No, unless it is established that true consent was given under the appearance of marriage and that
the same consent perseveres on the part of each.”

The bishop then inquired, further, whether the sanatio in radice might be applied in case both parties
are ignorant, hic et nunc, of the invalidity of their marriage, provided later on one of the parties be
informed that their marriage has been validated by the sanatio in radice? “Whether there is still
scope for the faculty if both parties here and now are ignorant of the nullity of the marriage, provided
that afterward one party is admonished concerning the sanation obtained and its effect?” To this the
Holy Office replied: “As set forth, no.”

From this answer of the Holy Office it is evident that if both parties to the marriage contract be
ignorant of the nullity of their marriage, the American bishops cannot exercise the faculty sanandi in
radice, even though one of the parties be informed later on that the sanatio had been applied and that
its effect was the curing of the marriage. In other words, before the American bishops can exercise
their faculty of sanandi in radice, one of the parties to the marriage must be made aware of the
invalidity of the marriage previous to the exercise of the faculty sanandi in radice. There is no
question here of the power of the Holy See to grant a sanatio in radice and to cure a marriage, even
though both parties to it be ignorant of its nullity. The question here at issue is whether the facultas
sanandi in radice granted by the Holy See to our bishops is restricted. And it is evident from what has
been said that it is restricted.

1116 But suppose that both parties to the marriage are ignorant of the nullity of their marriage and
neither of them may be informed of its nullity without great hardship and grievous scandal, what is
to be done in such a case? Both parties are to be left in good faith, or, if it is feared that the married
parties may learn later on of the nullity of their marriage, to their own great injury and suffering,
recourse may be had by special letters to the Holy See for a sanatio in radice, utraque parte inscia
impediment, which sanatio, if granted, will be valid or authentic also in foro externo, to prove the
validity of this marriage, should it be subsequently attacked. The rescript that the Holy See forwards
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in such a case granting the sanatio, should be carefully guarded by the bishop for possible future use
in foro externo.

To sum up briefly, therefore, we say: 1. If both parties to a marriage, which is null and void on
account of some diriment ecclesiastical impediment, can be induced to renew their consent after the
impediment has been dispensed, they must renew their consent.

All that is needed in this case is a simple dispensation from the diriment impediment and a renewal
of consent.

2. If one of the parties to such a marriage be ignorant of the nullity of the marriage and cannot be
informed of it without great hardship—magnumque fore incommodum requirendi a parte innoxia
renovationem consensus—then a sanatio in radice may be applied, provided that the party aware of
the nullity of the marriage renew the marriage consent.

I117] 3. Where both parties to the marriage are ignorant of its nullity, - one of them must be
informed of such nullity before the American bishops can grant a sanatio in radice.

4. Where both parties are ignorant of the nullity of their marriage, and it is impossible to inform
either of them of this fact, recourse must be had to the Holy See for a sanatio in radice, utraque parte
inscia nullitatis.

Case XXII: An Heir’s Duty to Pay a Testator’s Debts

I118] A father dies heavily insured and heavily in debt. His children get the insurance, and could,
with the money, pay the father’s debts. This they refuse to do, however, but instead they are enjoying
themselves with the money. (1) Are they bound to pay the father’s debts? (2) If some of the children
refuse, is one of them bound to pay the whole, or his pro rata share?

Answer.—Blackstone defines an heir to be “him upon whom the law casts the estate immediately on
the death of the ancestor.” The term “heir” in the Roman law applied equally to him who took by will
and by descent. The civil law, says Kent, held by a strange fiction, that the heir was the same person
as the ancestor, eadem persona cum defuncto. The estate, instead of being changed by the descent,
was deemed to continue in the heir, who succeeded to the person and place and estate of the
ancestor, and to all his rights and obligations. The heir is, therefore, under the civil law said to
represent the moral person of the intestate. The creditor could come upon the heir, not only to the
extent of the assets, but to all the other property of the heir. Later on Justinian allows the heir to
protect himself by giving him the benefit of an inventory. These provisions of the Roman law on the
subject of succession have insinuated themselves into the Canon Law of the Church, as well as into
the law of successions of the Continental nations of Europe. Thus the canonist not only uses the
terminology of the Roman law in this particular matter of succession, but is often guided by the spirit
of the Roman or civil law in rendering decisions in matters of justice. According to the law of the
United States, an estate by descent renders the heir liable for the debts of his ancestors, to the value
of the property descended. In New York State, and in most of the States of the Union, heirs are liable
for the debts of the ancestor by simple contract, as well as by specialty, to the extent of the assets
descended, on condition that the personal estate of the ancestor shall be insufficient and shall have
been previously exhausted. The general rule of the English and American law is that the personal
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estate is the primary fund for the discharge of the debts, and is to be first applied and exhausted. “I
assume,” says Kent, “that the rule prevails generally in these United States that the lands descended
to the heirs are liable to the debts of the ancestor equally, in all cases, with the personal estate”
(Comment iv, 422).

[119] According to the Roman law, and therefore according to the Canon Law, heirs succeeded to an
estate of an ancestor either titulo universals or titulo particulari. A universal heir is one who succeeds
to the whole estate or property of the ancestor or testator, whether such heir be one person or
several, and whether he inherit by virtue of a last will and testament, or succeed to the property and
estate of an intestate. A particular heir is one who comes into possession of | specific property by
particular title, whether of legacy or purchase or gift. The universal heir was, as has been said,
considered by a fiction of the Roman law one and the same person as the ancestor. His substitution
to the ancestor was a kind of continual succession, similar to that which is applied to a corporation.

If the heir succeeded to all the property, he was said to be heres ex asse, i. e., sole heir. If he received
a fixed part, he was called heres ex parte, v. g., heres ex semisse received one half, heres ex dodrante
received three-fourths of the inheritance, etc. All these heirs succeeded titulo universali. Since it is
the tiulus untversalis, whether to all the property or to a specific part of it, as one-half, one-fourth,
etc., that constitutes the heir one and the same person as the testator, eadem persona cum defuncto,
as the civil law has it, all heirs who succeed to an inheritance titulo universali, vel ex asse, vel ex
parte, are liable for the debts of the ancestor, at least to the extent of the property descended. If the
universal heir be a sole heir and succeed with benefit of an inventory, he cannot be held liable in foro
interno for the debts of his ancestors beyond the assets of the ancestor descended. If he succeeds
without the benefit of an inventory, some theologians maintain that he may be liable not only to the
extent of the assets descended, but to all his other property. Since this is not certain, an heir
succeeding without inventory can not be compelled in conscience to pay his ancestor’s debts beyond
the extent of the ancestor’s property descended, but if creditors or legatees have succeeded in
recovering even out of the heir’s assets that did not descend from the ancestor, they could not be
obliged in conscience to restore. If the heres universalis is not one person but several persons, then
in conscience each one is liable for his ancestor’s debts in proportion to the amount of his share of
the inheritance. Thus, if each heir received one-third of the estate, each one of them would be liable
for one-third of the testator’s debts, even in case the other heirs refused to pay their pro rata share.
“He who accepts an inheritance thereby assumes both the goods and rights and also the REAL
burdens and debts of the deceased, provided they do not exceed the resources of the inheritance; but
the PERSONAL rights and burdens of the deceased are extinguished with him.” (Noldin, de contr.
545.)

1120| Therefore, the heirs are bound in conscience to pay: (1) the legacies willed by the testator,
whether to private individuals or to public or religious bodies; (2) the testator’s lawful debts. All this
to the extent of the property inherited. If some of the heirs refuse to pay, the others are bound pro
rata, 1. e., if they received one-half of the testator’s property, they are liable in conscience for one-half
of his debts. As a rule, there is no difficulty in this matter, as the civil law makes ample provision for
the paying of a testator’s debts out of his assets.

11211 A legatee, devisee, etc., being an heir titulo particulari, according to the civil law, is not liable
for the debts of the devisor or testator. But by the admirable equity of the civil law, says Kent,
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donations of this nature were not allowed to defeat the just claims of creditors, and they were void as
against them, even without a fraudulent intent. It is equally the language of the modern civilians,
that donations cannot be sustained to the prejudice of existing creditors,

It is clear, therefore, that the children of the man in this case who died heavily insured and heavily in
debt, are bound in conscience to pay their father’s debts out of his insurance which they inherited,
nor may they be absolved until they are disposed to do so. If some of them refuse to pay, the others
are bound to pay a rateable share, i. e., such share of the father’s debts as shall be a just pro- -
portion of the insurance they received.

Case XXIII: Nullity of Marriage Owing to the Impediment of Fear
1122] The following is a summary of the latest marriage case tried before the Rota:

On March 30, 1875, Catherine Alexandri and George Bal were married at Paris; it was said that
Catherine did not freely consent to the marriage, but went through the ceremony through the
influence of her mother. The marriage proved an unhappy one, in a short time the couple separated,
and in 1883 a civil decree of divorce was granted to them. In 1908 Catherine Alexandri brought her
case before the Archiepiscopal Curia of Paris, impugning the marriage on the ground of fear and
violence, and the sentence was given in her favor. The defender of the bond appealed against this
sentence to the Rota, and in a preliminary meeting of it was agreed that the question to be decided
should be:

Is the nullity of the marriage shown?
The auditors have decided:
In the affirmative.

After quoting from the Corpus Juris two passages regarding the necessity of consent for the validity
of marriage, they point out that the doctors interpreting these passages say that “at least according to
ecclesiastical law fear is a diriment impediment to matrimony when it is grave, even relatively unjust,
and produced in order to extort consent to a marriage; which they extend also to reverential fear, viz.,
that by which we dread the indignation of one in whose power we are, but in this case the fear must
be accompanied by something else, importunate or most pressing entreaties, abuse, vexations, etc.,
so that the fear be really grave. In this sense the S. Congregation of the Council has frequently
declared marriages contracted under such influence to be null.”

1123] All these elements are verified in the case under sentence. On the one hand the girl’s mother
wanted the marriage at all costs; for on account of the extravagance of her husband, who was
Minister in Roumania, of the immense expenses in which both she and he indulged, and for various
other causes, all the property of the family had practically disappeared. An evident remedy for this
ruin was to be found in the marriage of her daughter with George Bal, a youth of great wealth who
would improve the status not only of the girl, but would liberally help the entire family and especially
the mother, who would thus be saved from the certainty of her poverty becoming public and from
being obliged to return to Roumania or Moldavia. On the other hand, the girl, who was eighteen
years of age at the time and of a gentle and timid disposition, absolutely abhorred the proposed
marriage, for her affection had been centered for some years on a youth from her town, Alexander

64



Steriadi, to whom she considered herself engaged; besides George Bal was, especially at the time, so
strikingly ugly as to be repulsive not only to the girl, but, as the witnesses testify, to everybody.

The mother determined to break the will of the reluctant girl and bend her to her purpose. She is
described by all the witnesses as a domineering woman who, in the almost constant absence of her
husband, exercised full sway in the house and could not brook resistance from anyone. She left
nothing undone to attain her end; for first she got Alexander Steriadi out of the way by persuading
him to return to Roumania to make his fortune; then she made up with George Bal and introduced
him into her house, but as her daughter from the very beginning was opposed to the marriage with
George Bal, she devised and applied means to bend her will, by dwelling on the miserable plight of
the family, their imminent ruin and degradation and the necessity of returning to Roumania, the only
remedy being the marriage with Bal, and when all these arguments proved fruitless she followed
them up with frequent abuse, grave reproaches and continual quarrels. But the girl refused to yield.
Whenever she was brought into the presence of George her behavior was cold and severe, although
she did not dare to make known by words or deeds her feelings of repugnance to him because her
mother was always on the watch and never left her alone with him. George himself in his evidence
before the Judge testified that he was struck by her coldness. After these meetings the mother used
to abuse and even beat her daughter—a fact mentioned by all the witnesses as notorious. The girl
suffered all the more from this from the fact that she had no one to turn to; her father was away in
Roumania and indeed favored the mother’s designs; her elder sister was in the city of Valencienne,
while the younger one was a mere child incapable of rendering any assistance.

1124] This repugnance lasted until the marriage as the witnesses bear testimony; indeed the fact was
almost notorious. On the day of the marriage the girl looked like a victim led to the sacrifice; George
Bal himself remarked on her sadness, and the same sadness affected more or less all present, so that
one of the servants remarked that it was more like a funeral than a marriage. It is true that the girl
expressed her matrimonial consent before the priest as she herself confesses, but this was because
she had nowhere to turn at this last moment and she muttered her consent under the influence of
the fear and moral constraint under which she had been laboring for many months. George Steriadi,
the brother of Catherine’s former betrothed, wrote to Madame Alexandri a letter concerning which
he testifies: “I insist upon the fact that this marriage with M. Bal was contracted against the girl’s will
in consequence of the pressure brought to bear upon her by her mother. I was so affected and
indignant that at the time I wrote a violent letter to the mother which was, doubtless, regrettable but
excusable by reason of the grief my brother felt at her breaking of her word.” This evidence implies
that it was well known in the family that the marriage had not been contracted freely.

1125] The same thing was shown by the unfortunate results which followed immediately upon the
marriage. For the aversion which Catherine had conceived for her husband increased rather than
diminished for, as both he and she testify, Catherine abhorred matrimonial relations with him not on
conscientious grounds (for she thought she was legitimately married), but on account of her dislike
and repugnance to her husband which she could not overcome. The witnesses testify to the quarrels,
abuse, beatings, etc., which followed, so that even during the first year of the marriage the husband
wished to secure a separation from his wife, and was only restrained from this, as he himself says,
because he dreaded the scandal and publicity that would follow. But the discord between them
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continued to grow worse, and after about eighteen months the plea for separation was filed and at
last a civil divorce was pronounced between them.

All this is proved from the acts and allegations. It is true that several of the witnesses only testify to
what they have heard, but it must be remembered (1) that after thirty-three years many of the eye-
witnesses of the events are dead; (2) that many of the witnesses who have deposed in the case are to
be believed because they treat of a matter which was well known in the family, they had their
information from good sources and at a time when there was no question of a case for nullity, and (3)
that there are some eye-witnesses who testify to the leading facts.

1126 | Nor can it be said that the petitioner, Catherine Alexandri, is open to a suspicion of bad faith
because she allowed such a long time to elapse before impugning the validity of the marriage. For
there is a good reason for this. She knew nothing of the nullity of her marriage until about 1907,
when she attended a catechistical instruction in the Church of St. Honoré in Paris, and heard an
explanation of the diriment impediments of marriage and, in particular, of the impediment of
violence and fear. Struck by this she went to the Abbé Vigneron who was her adviser and who
consulted an expert on the question and even came to Rome for the purpose of obtaining
information. It was thus that the case was brought before the ecclesiastical judge, as is testified by
the Abbé Vigneron.

In view of all this the three auditors, Serafino Mary (Ponent), Francis Heiner (Auditor of the Bench),
and John Prior, confirm the sentence of the Archiepiscopal Curia of Paris and pronounce that: “The
nullity of the marriage between Catherine Alexandri and George Bal is proved,” deciding that the said
Catherine Alexandri is obliged to pay all the expenses of the case.

Case XXIV: Frequent Communion

[127] Dear Editor:

I am greatly puzzled by a certain recent occurrence in parochial life and have decided to seek advice
from the Homiletic. The case is as follows: During a retreat for first Communion I gave an instruction
on frequent Communion to the children. On the day when the little lovers of Christ came to the altar
rail, I took advantage of the occasion to exhort them as well as their parents and others who were
present to frequent and even daily Communion. I was gratified at the result. All that week fully one-
half of the children communicated daily, and many of the parishioners followed their example. Now,
here is the bothering part: The pastor saw the children dressed in their white garb on Friday and
Saturday morning at the rail. Upon inquiry he heard of my Sunday instruction. He sent for me and
read me a lecture which stunned me. I was forbidden to mention the subject of frequent Communion
till further notice. In vain I pleaded the decree of our Holy Father. I was told my duty was to obey my
pastor. His arguments were about Confession and routine, etc. Now, what am I to do? It would be
easy to obey him, but would I be doing the right thing? Thanking you, etc, Yours in Christ, Father N.

Answer.—Our friend seems to be overtroubled about the matter. It is easy to know what to do, since
it is not difficult to know the right thing. We are obliged to obey the voice of God and not that of
man. Without doubt the instructions of a pastor are to be obeyed by an assistant, otherwise there
would be no harmony, no unity, without which there would be no hope of success in any field of
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labor, particularly in the vineyard of the Lord. But there is no obligation to obey the commands of the
head of the parish when his orders are in direct contradiction to the commands of his and our
superiors. When our bishop, or the Holy Father, gives us specific commands which impose on us
duties at once clear and feasible, then we are bound to obey these commands, our pastor or anyone
else to the contrary notwithstanding. In the matter of frequent Communion, Pius X. has not left us
free to do as we like. He has obliged all having the direction of souls to lead them frequently, yea,
daily, to the Sacrament of the altar. I insist he has not left us free, he has placed on our shoulders an
obligation which cannot conscientiously be shirked by any priest, be he bishop or pastor or curate.
This position is clear from a study of the attitude of the present reigning Pontiff with regard to the
blessed Sacrament. Pius X. has proposed to himself as the object of his special endeavor “to restore
all things in Christ.” It would seem from a cursory survey of his line of action that his method is to
awaken love for Christ in the hearts of His children. We find him a staunch advocate of devotion to
Christ in the blessed Sacrament, and particularly of frequent Communion.

[128] Let us refer here to some of his decrees, etc., on this matter:

May 30, 1905.—Pius X. indulgenced a “Prayer for the spread of the pious practice of daily
Communion.”

June 4, 1905.—The Holy Father decided to close the Eucharistic Congress at Rome in person. The
following passage is taken from his allocution: “I beg and beseech of you all that you recommend the
faithful to receive the Divine Sacrament. And I address myself in a special manner to you, my dear
sons, who are priests, in order that Jesus, the richest Treasure of paradise, the greatest Good ever
possessed by poor, forlorn humanity, may not be abandoned in so injurious and thankless a manner.”

December 20, 1905.—Decree concerning the frequent and daily reception of the holy Eucharist. This
is the first in importance. It opens with a rapid historical sketch; then, in eight short paragraphs, we
have some perfectly clear rules, or answers; and, as a conclusion, an absolute forbiddance of
contentious disputes concerning the dispositions required for the frequent and daily Communion.
Articles 1 and 2 are to be adhered to strictly:

1129] “1, Frequent and daily Communion, as a thing most earnestly desired by Christ our Lord and by
the Catholic Church, should be open to all the faithful of whatever rank and condition of life; so that
no one who is in the state of grace, and who approaches the Holy Table with a right and devout
intention can lawfully be hindered therefrom.

“2, A right intention consists in this: That he who approaches the Holy Table should do so, not out of
routine, or vainglory, or human respect, but for the purpose of pleasing God, of being more closely
united with Him by charity, and of seeking this divine remedy for his weaknesses and defects.”

February 14, 1906.—Those who receive Communion at least five times in the week are able to gain
plenary indulgences, even though they go to Confession only once a fortnight, or once a month, or
even less often—for the decree puts no limit.

August 10, 1906.—The brief Romanorum Pontificum approves and enriches with indulgences and
extraordinary privileges the Priests’ Eucharistic League (Lega Sacerdotale Eucharistica), instituted for
the special object of “bringing the faithful to the practise of frequent daily reception of the holy
Eucharist.”
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By a favor without precedent, confessors enrolled in this league can impart to those of their penitents
who are accustomed to communicate daily, or nearly so, a plenary indulgence once a week.

August 16, 1906.—Cardinal V. Vannutelli, delegated by the Pope, declared at Tournai that the great
papal act was “the fruit, the victory, the triumph of the Eucharistic Congresses,” and that it should
serve as a guide in all their undertakings.

|130] September 15, 1906.—The decree of December 20, 1905, is to be applied not only to grown-up
people, or to the youth of either sex, but to children besides, once they have made their first
Communion according to the rules of the Roman Catechism. That Catechism allows them to make it
as soon as they have sufficient discretion. Every contrary practice that may anywhere prevail is
condemned.

December 7, 1906.—Sick people who have been laid up for a month, without any sure prospect of
speedy convalescence, are allowed to receive the holy Eucharist, although they have taken some
nourishment since midnight per modum potus; and that once or twice a week, if the blessed
Sacrament be kept in the house; if not, once or twice a month. (It has been explained that such things
as chocolate, tapioca, semolina, soup containing bread-crumbs, are covered by the expression per
modum potus.)

March 25, 1907.—The preceding decree is extended to those who, though seriously ill, are obliged, or
able, to leave their beds at times during the day.

April 10, 1907.—Bishops are desired to have celebrated yearly in their cathedrals a special Triduum,
for the object of exhorting the faithful to frequent Communion. In parish churches one day of
religious exercises may be regarded as sufficient. Special indulgences granted.

May 8, 1907.—General leave given to distribute holy Communion in private oratories to all those
who attend Mass—*“saving parochial rights’—which means except in the case of the Easter
Communion and Viaticum.

July 14, 1907—A brief once more appointing Cardinal V. Vannutelli Papal Legate to the Congress of
Metz, which was wholly dedicated to the subject of holy Communion. “Here,”
surely have the shortest way towards procuring the salvation of each person in particular, as well as
of society.” And the Cardinal, in closing the Congress, congratulated it upon having been the

“faithful, docile and unfaltering echo of the decree on daily Communion.”

says the brief, “we

I131] Conclusion.—Thus has his Holiness Pope Pius X. in the past four years of his Pontificate
heaped act upon act to make the Catholic world understand that—to quote the letter addressed to
the Legate for the occasion of the Metz Congress—“the center of Christian life, and, so to say, the
soul of the Church, is found in the Eucharist.”

According to the decree, then, of December, 1905, wherein the Supreme Ruler of the Church—the
Ruler of bishops and pastors and curates as well as of the faithful—expresses his will, the faithful,
including the children, are to be brought to the practise of frequent and even daily Communion. Are
we not right in saying that such a manifestation of will, made with such insistence on the part of the
supreme legislator, is nothing more nor less than the manifestation of the will of Christ himself? And
are we not, therefore, obliged to obey it? It is true that the decree is not an infallible one, but it is an
authoritative one. Those who have studied the theological tracts on the constitution of the Church
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know full well that they owe a ready obedience to such decrees. No pastor is allowed to follow ad
libitum his own views on the matter. This decree is both doctrinal and disciplinary. This is the view
set forth by Cardinal Vannutelli, one of the signers of the decree. As this, matter is well developed in
a brochure, entitled “The Eucharistic Triduum,” by Pére Lintelo, S.J. (translated by Pére Zulueta, S.J.),
we here quote from it: “This decree is both a doctrinal and disciplinary one.” Consequently, it
regulates something in the sphere of doctrine, and enjoins something in the sphere of action or
practise.

1132] (a) IN THE SPHERE OF DOCTRINE, the decree affirms certain truths, and, by the very fact of
doing so, indirectly imposes a duty— that of mentally accepting the truths affirmed. It does not
indeed bind individual Catholics actually to practise frequent or daily Communion, under pain of sin.
It ought not to be necessary to emphasize so great a truth. But human nature is ever liable to
extremes. Thus the decree itself records the grotesque exaggerations in the past on the part of some
who, justly alarmed at the evil fruits of anti-Eucharistic Jansenism, fell into the opposite extreme of
representing daily Communion as a divine precept. But, on the other hand, this tendency to
exaggerate is by no means confined to advocates of the “salutary practise.” It also reveals itself in
those who, fighting shy, on one pretext or another, of the Pope’s pressing invitations to the Holy
Table, take refuge in the fanciful plea that priests who earnestly promote daily Communion in
obedience to Article VI. of the decree, are equivalently foisting a new precept on the faithful. On the
same principle, the zealous parish priest who actively promotes public night prayers in his church, or
daily recitation in common of the Rosary in families, is. creating a new precept. And, certainly, the
rule of monthly Communion, so strongly impressed upon children of Mary and members of guilds,
ought, on the same grounds, to be regarded as tantamount to a precept.

There is a lack of proportion in all this. The truth lies between the two extremes. Neither the decree
nor its promoter contemplates the use of daily Communion as an obligation. But the Papal
pronouncement does, of its very nature, oblige us—ecclesiastics and laity—to give real interior assent
of the mind to the teaching and principles of Eucharistic practise which it lays down, and
consequently to abandon, as false, all spiritual theories which conflict with that teaching and with
those principles, or which render either nugatory. As our author puts it: “If infallibility has not
spoken, authority, at all events, has.” It is unnecessary, in a work intended for priests, to deal with
that too common delusion that infallible utterances are the only ones which claim the inward and
conscientious submission of Catholics.

[133] (b) IN THE SPHERE OF ACTION, too, the decree imposes several things. In Article V.
confessors are told to beware of hindering any one (ne quemquam avertant) from even daily
reception of the Eucharist who receives in the state of grace and with a right intention. According to
Article VL., priests—¢é. e., “parish priests, confessors, and preachers, in accordance with the approved
teaching of the Roman Catechism” (Part II., cap. 4, n. 60)—are frequently and with much zeal to
exhort the faithful to this devout and salutary practise. In Article VII. the practise is ordered to be
promoted “especially” in “Religious Orders and Congregations of all kinds ‘ in ecclesiastical
seminaries, and in Christian establishments, of whatever kind, for the training of youth.” Further,
after the publication of the decree writers are ordered to abstain “from contentious controversies
concerning the dispositions requisite for frequent and daily Communion.” In the concluding sentence
of the decree His Holiness is stated as having “further ordered” that “local ordinaries and regular
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prelates,” in their reports concerning the state of their respective dioceses or institutes, should
inform the Holy See concerning the execution of the matters therein determined. Here, then, we have
not a few duties imposed by the said decree. We may sum up the matter thus: While the actual use of
frequent and daily Communion is not enjoined, many other things are ordered for bringing about as
widespread an, adoption of that practise as possible among all classes of the faithful.

[134] Yet, with regard even to actual practise, the decree, while giving no command, contains
something far more pressing than a mere spiritual suggestion. It gives an urgent counsel—since
repeated many times by the Holy See in various forms—to all the faithful, children communicants
included, as the Answer of September 15, 1906, puts beyond all cavil. This, then, is no mere
refinement of piety, to be indulged in by such as have a taste for it.

Importance AND AUTHORITY OF THE DOCUMENT

“As the decree of the Sacred Congregation of the Council on Daily Communion has been solemnly
promulgated by the command of the Sovereign Pontiff, it becomes, therefore, a legislative Act passed
by the universal legislator, and the whole Church is bound to obey it... all teaching opposed to what it
declares to be that of the Church regarding the practise of daily Communion must be withdrawn, and
be silent henceforth; every custom or practise opposed to what it ordains must cease” (Tesniére,
“Commentary,” p. 16).

Here are some declarations made by Cardinal Vannutelli, the dignitary who signed the decree, and
Papal Legate, in his opening speech at the Eucharistic Congress at Tournai, August 16, 1906:

“It is competent authority that speaks concerning frequent access to the Holy Table... This great
pontifical Act, so maturely considered, and so seasonably promulgated, is at one and the same time
both doctrinal and disciplinary.”

Under these circumstances, theologians declare that Catholics are bound in conscience to yield to the
decree “an interior assent of the mind, even though the decree have not the character of a final
judgment that it is of its own nature unalterable... To refuse that assent would be to sin by rashness
(Choupin, SJ., “Valeur des décisions du Saint-Siege”). If infallibility has not spoken, authority, at
least, has.

I135] The Cardinal, moreover, boldly proclaimed the duty of everyone:

“All of you, illustrious members of the Episcopate, civil magistrates, presidents of organizations,
priests, religious, laity—Catholics here present—you have all fully understood, as I am glad to bear
witness, the duty incumbent upon this Congress—the first assembled since the decree was issued.
That duty can be no other than gratefully to take action upon the same, to welcome it with reverence,
to hail it with enthusiasm, and make it henceforward the watchword to be woven upon our banner
for a beneficent propaganda, and to serve as a symbol of the perfect union which should reign in
future amongst all Catholics.

“The decree of December 20 (1905) is, in truth, like a rainbow appearing in the firmament of the
Church as a sign that the squall has blown over, and that the Heart of Jesus—the Heart of the King of
Peace in the Eucharist—resumes His undivided empire over souls, even as, in nature, after a storm,
the sun once more freely diffuses light and heat.”
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There ought, then, to be no obscurity upon the question of the duty of priests with regard to daily
Communion.

To Priests

1. Tuer Duty.—‘Parish priests are bound, in virtue of their pastoral office, to exhort the faithful
frequently to take as much care to nourish their souls daily with this Sacrament as they deem it
necessary to bestow upon securing material bread for the nourishment of their bodies. For it is
evident that the soul has no less need of food than the body. And it will be extremely useful for
winning over their hearers if preachers recall to their minds the immense, and wholly divine, benefits
which flow from holy Communion. Let them discourse, in particular, upon that miraculous and
prophetical bread—the manna—with which the Israelites were obliged to nourish themselves each
day, and give authorities from the writings of the fathers—those powerful advocates of frequent
reception of this Sacrament. For it was not St. Augustine alone who expressed the sentiment: ‘Since
you sin daily partake daily of the antidote to sin.” If anyone will examine into the matter he will find
that it conveys the mind of all of those fathers who have treated of holy Communion” (Roman
Catechism, Part I, chap, iv. nm. 54).

1136] This passage from the Catechism of the Council of Trent is referred to in several documents of
Pius X. relating to daily Communion.

Let us add the following words taken from the same Catechism, n. 39: “There is, in fact, no class of
the faithful to whom the knowledge of all that can be said of the wonderful power and fruits of this
Sacrament is not easily accessible and at the same time most necessary.”

2. Is Every Pastor Bound To Procure DAILY COMMUNION AMONGST HIS FLOCK AS FAR AS
POSSIBLE?—“The inability to communicate under which many of the faithful labor, if it be
involuntary, is a misfortune—a distressing poverty which should move the compassion and zeal of
pastors to diminish the same to the best of their power. If it be voluntary, and due to contempt for
the Divine Bread and indifference to salvation, it is an evil to be combated without respite, and with a
zeal that should become the more intense in proportion to the outrage inflicted by such contempt
upon the Heart of Him whose loving designs the priest professes to forward. A universal aloofness
from daily Communion can never be viewed as a good state of things, nor even calmly acquiesced in.
At best, it can be borne as being, it is true, a lesser misfortune or evil than profanation of the Sacred
Bread; yet one that is to be pursued without a truce by means of illuminating instruction, zealous
exhortation, and even by warnings as to the sad effects which follow from it. It is a case of recalling
the command of St. Paul to Timothy: ‘Preach the good word, be instant in season and out of season:
reprove, entreat, rebuke in all patience and doctrine’ Tim. iv, 2” (Tesniére, “Pratique,” p. 49). °

11371 The difficulties raised about the burden of Confession have no value since the Pope has
provided for this in his decrees. Nor need we consider the danger of routine further than to say that if
we put any stress on this point we would all become pagans in the religious world and good-for-
nothings in the civic realm. The objecting pastor would have to give up his daily Mass, his daily
office, etc., upon the same score, viz., danger of routine. To conclude, we say that the pastor
transgressed his jurisdiction and the curate should hear and obey the voice of the supreme pastor, the
vicar of Christ.
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Case XXV: Use of Stomach-Pump Before and After Holy Communion

1138 The following interesting case appeared in the Monitore ecclesiastico: The priest Papyrius,
afflicted with chronic stomach trouble, is directed by his physician to wash out his stomach every
morning by means of a stomach-pump. He does this sometimes before, but more frequently after,
Mass. The question is asked: Is the use of a stomach-pump permissible before or after Mass, i. e.,
before or after holy Communion?

The stomach-pump is constructed of a rubber tube, which is lowered through the mouth into the
stomach to flush it with water or other fluid. Attached to the tube is an arrangement by which the
fluid and undigested food are brought up. Such a pump serves, therefore, chiefly the purpose of
extracting undigested food from the stomach. Often the tube is lubricated with some kind of oil to
facilitate the introduction.

With these facts in mind, we will take up the first question: Is the use of the stomach-pump
permissible before holy Communion. The jejunium naturale is imperiled, either by particles of the oil
with which the tube is greased, or through the fact that some of the water may be sucked up by the
stomach. It is certain that any lubrication with oil must be omitted in order to preserve the jejunium
naturale, and it can be omitted all the more easily as physicians do not consider such lubrication
necessary. But is the jejunium naturale violated by the water introduced by the pump into the
stomach? The jejunium naturale is broken in the opinion of theologians under the following
conditions: (1) that the thing taken have the character of food or drink, i. e., it must be digestible; (2)
that it be taken from outside. Saliva or blood from nose, mouth or lungs may enter the stomach
without interfering with the jejunium; (3) that it be taken after the manner of eating or drinking (S.
Alph. 1. vi., n. 280). In explaining this last condition Lehmkuhl states explicitly that food and drink
do not break the jejunium naturale if taken either after the manner of saliva, or after the manner of
inhalation, or after the manner of drawing in through the nostrils (II. n. 160). Per modum salivae
means that something has been taken into the mouth for cleansing teeth or mouth, or for tasting,
and, upon spitting it out, some of it remains. Even the Mass rubrics allow rinsing the mouth, even at
the risk of a little water entering the stomach. (De defectibus Missae tit. 9, n. 3.) Per modum
aspirationis means that gnats, dust, snow, are accidentally taken into the stomach by inhalation. Per
modum attractionis per nares: it is not forbidden to take a pinch of snuff before holy Communion,
even if accidentally a particle of it should be swallowed. St. Alphonsus adds that even the chewing of
tobacco (though extremely filthy) does not violate the jejunium, even if unintentionally some
particles enter the stomach by getting mixed with the saliva. It is evident from all this that the
Church does not prohibit food and drink to enter the stomach before holy Communion, but merely
forbids it to be taken per modum cibi et potus. Lacroix explains this in the words: Then something is
taken after the manner of eating or drinking if what is swallowed, and the manner of swallowing it,
suffice in moral estimation for someone to be considered to have eaten or drunk. (L. vi, P. i, n. 554.)
There is no doubt, then, that the stomach-pump may be used without violating the jejunium, for it
cannot be asserted that by its application the patient eats or drinks.

1140] The other question is asked: Is the use of the stomach-pump permissible immediately after holy
Communion? To this question we must answer “No,” for there is danger that the sacred species may
be brought up with other matter and desecration would take place. It is true that the process of
digestion begins as soon as the sacred species comes in contact with the saliva in the mouth.
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Nevertheless, the process is retarded in a weak stomach, where it takes place very slowly, and there
should therefore be an interval of a half hour at least—under circumstances even a whole hour—
before the stomach may be so treated without irreverence to the Blessed Sacrament. (Capellman,
Medicina Past.: ed. III. lat p. 124.)

Case XXVI: Epilepsy Before Ordination

11411 On August 14, 1893, the Chancery of Venice submitted the following case to Rome: Among the
alumni who are to receive ordination as subdeacons there is one Antonio Saccordo, born 1872, who
has distinguished himself in an especial manner by talent, piety, and proficiency in studies. However,
he has suffered since early youth from nervous attacks which, according to season and other
conditions, make their appearance with longer or shorter intervals. When seized by such an attack
the patient suddenly halts for about a minute and in silence, restrained by an affliction of the nerves,
without however falling to the floor; he feels the approach of attacks, and then quickly endeavors to
take firm hold of a person or other support; he rapidly rallies of his own accord, and can then,
without the aid of drugs or refreshments, proceed with his usual occupation.

These attacks are not accompanied by grinding of teeth, foaming, groaning or screaming, though
there is at times slight trembling. As there seemed to be no serious affliction, the young man had
been given the Ordines minores; but before bestowing subdeacon’s orders, the ordinary desired the
instructions of the Sacred Congregation. The advice of competent persons had been obtained, but
their opinions varied. It is mentioned that the sufferer has for many years used a cold-water cure, but,
apparently, without improvement. To this statement of facts was adduced the statement of a
prominent physician, who stated it as his professional opinion that this alumnus may, without
apprehension, be admitted to Holy Orders.

I142] The S. C. answered Pro nunc non expedire. After two years, in 1895, the newly appointed
Patriarch of Venice, Cardinal Sarto (now Pius X.) again applied to Rome, proposing that ad cautelam
an assistant be given the Alumnus for holy Mass. Rome ordered that a new medical examination be
made. It resulted favorably, and under date of September 12, 1896, the S. C. granted Pro gratia,
arbitrio et prudentia Emi Patriarchae, adhibitis cautelis sibi benevisis, facto verbo cum SSmo.

This case shows how carefully, even rigidly, Rome proceeds in regard to irregularity.

A similar case occurred in the year 1866, under almost identical circumstances. An alumnus suffering
from epilepsy had attacks every four or five months, either at night or about an hour after rising.
According to physicians’ opinion these attacks were not likely to occur during the day; moreover, they
were not due to an organic trouble, but entirely the result of the unrest of mind from which the
alumnus suffered at that time. Nevertheless, the S. C. replied to the first petition: Pro nunc non
expedire. The following year the alumnus, endorsed by bishop and physician, appealed again to Rome
and was again refused, with the instruction: Let it be deferred, and let him have recourse again after
six months, when a report has also been furnished by another physician to be appointed by the
bishop. The subsequent medical opinion was equally favorable, and, finally, under date of January 11,
1868, the answer came: Pro gratia dispensationis et habilitationis, facto verbo cum SSmo.
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Case XXVII: A Celebrant with a Disabled Index Finger

|143| Father Alexius, an order priest, had the misfortune, on the first Sunday of Lent, to injure the
index finger of his right hand so badly that the nail was entirely torn off. It was a matter of weeks,
even months, before a new nail would form, and until then the finger had to remain bandaged. Father
Alexius was about to resign himself to the sad necessity of abstaining from saying Mass, when the
thought occurred to him: Is it really forbidden to use, in case of necessity, the middle finger in place
of the index finger, in saying Mass? After some thought and recourse to manuals of Moral Theology,
Father Alexius, with the approval of his local superior, continued to celebrate his daily Mass, the
middle finger, not without difficulty, doing service in place of the index finger.

True, the rubrics explicitly require the priest, at holy Mass as well as in distributing holy
Communion, to hold the form of bread invariably with thumb and index finger—pollice et indice.
Nevertheless, the fact that this, as the convenient and natural way of handling, is prescribed, does not
mean that holy Mass should be omitted rather than employ another finger. The rubrics prescribe
many other motions in an exact manner; nevertheless, if on account of some hindrance on a
particular occasion a certain motion could not be made in the exact way, one would without
hesitation do the best one could.

Or, is there a particular significance in the use of the index finger, such as, for instance, in the fast
before holy Communion, or a ratio mystica, as in mixing the wine with water? What particular
significance could there be?

|144] If it be objected that thumb and forefinger have been specially anointed for this purpose at
ordination, it should be remembered that the whole palm of the hand is anointed together with the
other fingers. The anointing of these two fingers is performed not as if they alone were anointed, but
upon the thumb is begun the one and upon the index finger the other arm of the cross to be made
upon the palm of the hand. Hence, it is hard to understand why St. Alphonsus and some others, who
have in mind this supposedly special office of these two fingers, will not permit distribution of holy
Communion with other fingers except in cases of extreme necessity.

Take the case of a deacon, for instance, none of his fingers are anointed, and yet on occasion of even
slight need he may distribute holy Communion. Ballerini (Opus theol. morale, tom. IV., p. 640) says
on this subject: On other occasions indeed they permit a layman (in necessity) to carry it or lift it
from the ground; they permit the Eucharist to be sought for a reasonable cause from an
excommunicated person or a sinner; and now they dispute about a finger!

To the objection whatever prevents the reception of an order prevents the exercise of that order. But
he who has those fingers disabled is prevented from receiving the order, the same author replies:
Reply. (1) I deny the antecedent; for many things befall a priest which do not prevent exercise, but
which would nevertheless have prevented reception.

(2) One must judge differently concerning an antecedent and perpetual impediment, when the honor
of divine worship requires that perfect and unblemished men be chosen; differently concerning an
accidental impediment that occurs afterward.

(3) It is falsely supposed that whatever is prescribed has the same gravity; for the necessity of all the
things required is not the same. Therefore a lesser, sometimes a very slight, cause excuses from some
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of them.

I145] These answers cover partly the objection of irregularity. In our case it is irregularity in the
general sense, the prohibition to execute the ordo which one can either not perform at all, or not
with propriety. Even St. Alphonsus here advises: Continuat. And Tournely observes: If anyone lacks
an index finger, he will be able to obtain a dispensation. And Palmieri holds (Op. mor. tom. VIL., p.
375): Nor does there appear to be any difficulty in granting it, since the middle finger can perform
just as much as the index finger in the sacred action. Yes, more: What reason could there be for
doubting whether such a person is truly irregular? Nor is there any certain canon.

In fact, c. 7, de corpore vitiatis, refers to some one who lacks the thumb-nail, much needed for
breaking the Host, and yet permits his promotio ad sacerdotium, provided the thumb is otherwise
strong.

According to all this a dispensation, or special permission, to celebrate with the middle instead of the
index finger is not even required. Even though only the Pope can dispense from the rubrics of the
Mass, the principle that may be applied here is: Lex positiva non obligat cum incommodo
proportionate gravi (here also mediocri).

To this view a Roman decision seems to be opposed which Gardellini-Miihlbauer quotes under the
head Sacerdos digitis laborans. A priest of the diocese of Treves injured his index finger so badly that
it became forever useless for celebrating Mass. His bishop appealed to Rome for dispensation with an
array of important reasons, such as the priest’s worthiness, the prevailing lack of priests, etc.,
whereupon the Congregation granted: It rescripted in favor of the dispensation and habilitation
according to the Bishop’s recommendation, after the matter had been discussed with His Holiness
(26 Jan., 1861). That in this case the index finger was forever, and in our case only temporarily,
unavailable, is for our question unimportant, the question before us, namely, whether while the
impediment of the index finger remains it be allowed to celebrate with the middle finger, without
formal dispensation. That a dispensation has on some occasions been granted does not prove that
such dispensation is required, nor the need of applying for it, since in numerous instances Rome is
unnecessarily petitioned without always eliciting the familiar Et amplius (ne proponatur). And the
fact that a permission is given by high authority does not mean that this permission could not have
been granted by a lesser authority. Concerning Father Alexius, he found, moreover, to his entire
satisfaction, that through the communication of privileges in his Order the local superior is fer. II.,
post I. Dominicam Quadragesimae authorized to grant dispensation from any irregularities in his
subjects, The superior had given his consent that Sunday evening, without giving thought to this
particular faculty; his intention continued virtute on Monday, and should a dispensation be required
this would suffice completely, according to quantum possum et tu indiges, which intention, without
doubt, prevailed here. Joseph Schellauf, S.J.

Case XXVIII: Shortening of Confessions When Many Penitents Are Waiting

I147] (1) Father Anastasius, pastor of a large parish, has during Easter time on many days a large
number of people at his confessional. It happens then that persons come to Confession, who, as
Father Anastasius realizes, are in need of a General Confession. Father Anastasius considers that he
has not time for this now, and he knows a way out. He makes with such persons an appointment
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when they are to come and make a General Confession, and for the present bids them awaken
contrition, bestows absolution and dismisses them.

(2) Sophia, a woman of wealth and position, comes to Confession. To the question whether she had
ever concealed a mortal sin in Confession, without having since made reparation, Sophia answers in
the affirmative. Father Anastasius directs her to make good this wrong now by the required repetition
of Confessions. Sophia objects that she cannot possibly stay longer in the Confessional, nor omit holy
Communion, both because of a grave danger to her reputation, because friends have come with her
and are waiting. She promises, however, to come soon for a General Confession. Father Anastasius
thereupon listens to the necessary materia absolutionis and absolves Sophia, as he would one
seriously sick who for the time being cannot make a complete confession.

Father Anastasius submits his procedure in these cases to his confessor for approval. What is to be
said to cases 1 and 2.

The confessor must say, as regards case 1, that Father Anastasius, who, on account of a great number
of penitents, releases them and himself from the obligation of material completeness of Confession,
commits a grave sin. This is clear from the condemnation by Innocent XI. of the opinion: It is lawful
to absolve sacramentally those who have confessed only by halves because of a great concourse of
penitents, such as, for example, can occur on the day of some great feast or indulgence. It is true that
in Father Anastasius’ case Confessions at Easter time are concerned, not those on the occasion of a
great festival, or Indulgence, to which the condemned proposition refers. But the prohibition has
reference to the practise generally, and the great festival, or Indulgence, are merely quoted as
examples of occasions upon which a great many Confessions may occur. The fact that a great number
of penitents surround the confessional is not of itself sufficient reason to disturb the proper order of
the tribunal of penance. According to the unanimous teaching of theologians there can excuse from
the material integrity of Confession only a very (omnino) great and casual harm, that might arise out
of the material completeness to either penitent, confessor, or a third person. A great number of
penitents does not necessarily involve such harm for anybody. Some of these penitents may not be in
need of Confession, others may be well able to go to Confession elsewhere, and the insistence upon
material completeness would not cause them great harm. On the other hand, the habit of curtailing
Confessions on such occasions, will put the confessor in danger of absolving insufficiently disposed
penitents, Whenever theologians enumerate reasons that excuse from material completeness of
Confession, they take it for granted that this danger is not encountered, and this is something which
Father Anastasius seems to have ignored. There is no possible injury important enough to justify the
absolution of a penitent not sufficiently disposed, and, as Segneri (Confessore Istruito II.) very
correctly remarks, it is far better that few are healed than that many are dealt with and not one
healed. For this reason Father Anastasius, in our case, cannot excuse himself from the obligation to
insist on the material completeness of Confession, ob defectum temporis, time was wanted by him
only on account of the large number of waiting penitents; he can release himself from this duty still
less because of the danger of absolving penitents not well disposed.

1149 We will not maintain, however, that, with a throng of penitents waiting, the confessor is never
allowed to prefer the interest of waiting penitents to the completeness of Confession. He will be
permitted to follow this course in a case when the waiting penitents would be exposed to great harm.
This is evident from the opinion of theologians dispensing with the material integrity of Confession.

76



This opinion is not included in the condemned proposition. It is not declared that it is never allowed
to curtail Confession when there is a large number of penitents, but that it is not allowed to do so
merely on account of the great crowd, or, as Berardi (Prax. Conf. n. 1048, VII.) states it: The
condemnation concerns the case in which the confessor, because of the said concourse, routinely
halves confessions, hearing only one or another sin and immediately giving absolution. Nor is
opposed to this opinion the admonition of St. Alphonsus to confessors in the event of a great crowd
of penitents: He ought not to be concerned that other penitents are waiting, for then the confessor is
not bound to attend to the good of others, but only to that of his own penitent; for him alone at that
time, and not for the others, he will have to render an account to God.

This admonition has reference to the case when the required disposition is wanting in the penitent,
and when it is the confessor’s duty so to dispose him that he may be validly absolved. We are
speaking here of the material integrity in the Confession of a penitent who is well disposed. As a
rule, it is also the duty of confessors to supply a deficiency in integrity, but this duty is neither so
absolute nor so great as the former, because material integrity in the Confession of a well-disposed
penitent is required not for valid, but for lawful absolution. There is, therefore, in our case not, as St.
Alphonsus presumes in the passage cited, the good of one penitent opposed to the good of others,
but, rather, the material integrity of the Confession opposed to the good of the waiting penitents, and
hence our case is quite different from the one St. Alphonsus presupposes. Indeed, the holy Doctor
teaches (H. A. tr., XVI, n. 30), that a penitent is excused from material integrity of Confession (and
that the confessor is to take care of it) whenever there is to be feared from it great harm for the
penitent or others. Hence, it is allowed beyond doubt to curtail the Confession, whenever, and to the
extent in which, the completeness of Confession causes great harm to waiting penitents. An example
of this is found in Lehmkuhl, Vol. II., n. 329. There can be dispute only of the required extent of the
harm that would excuse.

To resume the case of Father Anastasius, our opinion follows: If the time for Easter Communion
draws to an end and Father Anastasius knows that it will be impossible for the waiting penitents to
comply elsewhere, or later, with the precept, then we consider that for this reason it is permissible to
absolve a well-disposed penitent with neglect of the material completeness of the Confession,
provided, of course, that absolution is necessary to this penitent. The obligation to fulfil the
commandment makes absolution so necessary to this penitent that it would be lawful to absolve him
even upon incomplete confession. That the same necessity is present in the case of the waiting
penitents supplies the defectus temporis which excuses from the material completeness of the
Confession in the individual case. It cannot be objected that the confessor might extend the Easter
time for the waiting penitents, for this might be objected also regarding the individual penitent,
which the theologians, however, omit to do.

Nevertheless, we believe that a case where it would for this reason be allowed to neglect the material
completeness of the Confession will seldom occur, because the confessor cannot easily have
knowledge of the condition of the waiting penitents, and, moreover, particularly at Easter time there
must many penitents be supposed wanting in the proper disposition. For this reason it is at such
time better to tarry than to hurry.

In regard to case 2, the confessor will approve of Father Anastasius’ opinion that Sophia may, in this
case, be absolved after a materially imperfect confession. The opinion of Father Anastasius is
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obviously based on the teaching of theologians, and Segneri solves the same case (l. c.) in the same
manner. Father Anastasius erred, however, in concluding that, because Sophia was excused from
making a complete confession, she was likewise excused from accusation of recent sins further than
what was sufficient for the materia absolutionis, though she could confess these without grave
danger to her reputation. This certainly is not correct. The obligation of material integrity of the
Confession refers not modo indiviso upon the totality of the grievous sins committed by the penitent,
but modo diviso upon the individual ones. It follows that even if the penitent for some reason is
excused from the accusation of some particular sins, nevertheless, the obligation of the material
integrity of the Confession in regard to other grievous sins committed continues. For this reason
Berardi says in the passage quoted: Care must be taken that material integrity suffer detriment as
little as possible. And Segneri, in a case identical with that of Father Anastasius, does not state it as
the rule to require only the necessary materia absolutionis and then absolve, but to require of the
penitent the accusation of as many grievous sins as is possible in the available time and only then to
absolve. So should Father Anastasius have acted in the case of Sophia. Therefore, he was not justified
in dealing with Sophia as with “one grievously sick, who, for the time being, cannot make a complete
confession.” In the case of a person grievously sick there is physical or moral impossibility of
speaking, which is not to that extent the case with Sophia. While she stated that “she could not
possibly remain at this time longer in the confessional,” she evidently meant the length of time
needed for repetition of former Confessions.

We are finally of the opinion that Father Anastasius should have considered it his duty to make use of
the time which evidently. was available to assist this willing penitent in a Confession, which, though
perhaps not in the opinion of Sophia, but according to the requirements of the Sacrament of Penance,
would have been a complete one.

Case XXIX: Doubtful Restitution; Decision of
the Confessor; Consequences to the Confessor

[153| A penitent confessed: “Many years ago I stole a considerable sum of money from a certain man,
but some time after I sent it back to him through the mail, by ordinary letter. At the particular post
office from which this letter should have been delivered there occurred for quite a while
embezzlements of letters containing money and valuables, and this went on at the time I sent my
letter. In the matter of my restitution may I let the matter rest, or am I still under obligation in this
respect?”

The confessor replied, after some thought, and not without considerable fear of erring in his
judgment, that there was no further obligation, because the embezzling of this money need not, and
could not, be supposed. Since, furthermore, the penitent had acted in good faith, there would still
less be any reason to impose further obligation upon him. What is to be thought of this decision of
the confessor, and what are the consequences for him?

(1) Whether this restitution money really reached its rightful owner must be considered as very
doubtful, in the light of the penitent’s statement. Since there is, at best, only little (moral) guarantee
that money entrusted in this manner to the mail reaches its destination, doubts are all the more
justified in our case. Whatever theologians say about proceeding in dubio de restitutione facta, it is
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certain that it is, first of all, the duty (if it is not preferred to make the restitution once more without
any fuss) to remove the doubt as far as possible. The penitent, therefore, should institute either
himself or through another—the confessor, perhaps—inquiries to ascertain the facts, if possible. If he
will not, or cannot do this, then his responsibility for the sum continues, because the certain
obligation (to make restitution) is not discharged by uncertain fulfilment, especially as it is a matter
of a restitutio ex delicto debita, and also because the uncertainty originated from undeniably
objective, even if subjectively not culpable, negligence of the debtor. For, even if he acted in good
faith, he has, according to the comment of St. Alphonsus (/. 111, No. 705) on a similar case,
momentarily preserved his own conscience from sin, but not complied with his objective duty. This
shows how, and in what respect, the confessor has judged wrongly.

(2) If the confessor’s fear of erring was not the result of a certain anxiety, which at times may remain
even after reason has clearly indicated the correct way, but rather resulted from a consciousness of
doubt as to the right thing to do, it would have been his duty either to postpone the decision, or to
send the penitent to another confessor, or to resort to the other means recommended by theologians
under such circumstances. If the confessor acted - though in doubt, he failed also subjectively and
failed grievously, because it concerned a materia gravis. His fault will be lessened, if, as is probable,
momentary confusion and concern made calm deliberation difficult and interfered with procedure
according to the rules; indeed, from this point of view the conditions may even remove all guilt. On
the other hand, however, such conditions would not excuse if the confessor’s anxiety and false
decision were due to culpable neglect of study.

(3) Since the confessor, as has been proved, erred in his decision, he is obliged to repair the fault as
far as he can, according to the rules that apply here. It is superfluous to cite these rules here; but a
state of affairs which is likely to occur may here be referred to.

I155] What obligation does this priest incur if the penitent does not return, if, moreover, the person
to whom restitution is due, and also the amount of the sum involved, are unknown to him? We reply:
If the confessor has in his decision not subjectively failed, or only in a venial manner, then, according
to the general and positive teaching of Moralists, he is under no obligation in regard to restitution. If,
however, he has (subjectively) grievously failed, there ensues from the teachings of theologians on
iniusta damnificatio, cooperatio, and incerta debita, the following: 1. The priest is bound to make
restitution, and, 2. the restitution is to be made pauperibus vel causae piae. Regarding the amount to
be thus expended we may, on the principle non est imponenda obligatio, ubi de ea non certo constat,
accept the minimum consistent with a materia gravis (considerable stated the accusation). For the
sake of security, however, and to satisfy the conscience, it would be advisable in such a case to have
recourse to the Apostolic See (Penitentiary); Rome’s decisions in such things are not only just, but
lenient as well.

Ambr. Runggaldier, O.EM.

Case XXX: An Incomplete, Yet Valid Confession; Extreme
Unction Not Repeated After its Invalid Reception

1156| The laborer Stephen, hardly thirty years of age and not married, is a consumptive and has spent
the last eighteen months in a hospital. In his religion he is indifferent, faultfinding, supercilious, and
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sceptical. His morality, especially, is in bad shape, as may be gathered from his talk. In the hospital,
however, he has been receiving the Sacraments every month, not of his own accord, yet without
remonstrance whenever the sister in charge asked him to prepare himself for Confession. The
confessor at the hospital, however, enjoys not his full confidence, but another, befriended, priest has
it. To ask for the latter, he fears, would cause comment, and hence he omits this until he feels his last
hour approaching. Then he has this other priest summoned during the night, as he positively
demands to confess to him and to none other. At this last Confession he accuses himself of having
concealed in previous Confessions a grave theft; he is just able to tell how large a sum of money he
took, and that in more than fifteen Confessions he has not accused himself of it, but does not make
an attempt to repeat the invalid Confessions because he is ignorant of this requirement, and under
existing conditions this reparation would be too much for his strength. He has previously received
Extreme Unction, though, of course, just as sacrilegiously and invalidly as previous absolutions and
Communions. The question is how this sick man should have been treated in his last moments.

Answer.—He should have been treated in no other manner than he was treated by the confessor, to
whom he gave his confidence.

11571 In view of the suffering and anxiety of his last hour, he was left in good faith that he need only
accuse himself of the theft concealed until then; he was not reminded of the obligation to repeat all
his invalid Confessions; the confessor, however, recalled to the patient briefly some of his sins which
had become known to this priest outside of Confession, and directed that he should include in this
Confession all these sins, and also all faults in former Confessions and Communions, every thought,
word and act against the sixth commandment, neglect of holy Mass, transgressions of the
commandment of fasts and abstinence, etc., and to repent of them sincerely and heartily. The priest
then recited for him the act of Contrition in the form of vigorous ejaculatory prayers, and asked him
in conclusion if he really meant that which he had just repeated; if he really was sorry for having so
often and so grievously offended God. Then he inspired the patient with confidence in the merits of
Jesus Christ, and the mercy of God, gave him absolution, and administered holy Communion, but not
Extreme Unction. The priest acted upon the principle that a more complete Confession was under
such circumstances too difficult, even impossible, and that on account of these circumstances it was
advisable not to disturb the penitent in his good faith that he need not confess anything more; that,
indeed, it would be injudicious and dangerous to call the patient’s attention to the requirements of
repeating the invalid Confessions or even hic et nunc to demand such difficult, indeed impossible,
task. Extreme Unction, although unworthily received, the priest holds, cannot be repeated in the
same danger of death brought on by disease, that the Extreme Unction received some days ago will
now, since the recipient through improved sentiments removed the obex gratiae, and received
absolution, yet produce its effects.

1158 The principle applied in the matter of the confession is expressed in the following quotation
from De Lugo (De Sacr. Poen. Disp. 16, Sec. 14, n. 594): “As in the examination of conscience, only
the deliberation suited to human capability is required, and as this deliberation should not be such as
to arouse reluctance or disgust in regard to this holy Sacrament, it is evident that a less intelligible
and positive statement may be accepted from a person who, in consequence either of illness, or of the
multitude of his sins, or for some other cause (either because of incapacity, or because of illness, or
because of the multitude of sins, or for some other cause) would find it too difficult to prepare an
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exact statement. A person, for instance, who is to confess the sins of a whole life, a life passed in sin,
would find it extremely difficult to make an examination as exact as another may easily make at his
monthly Confession; indeed, it would be such a hardship to the former as would ‘be likely to render
Confession distasteful and obnoxious. This is the reason why we require a less precise and exact
statement from public sinners and persons of that kind, than if a person, for instance, had only lived
in sin for a month, or even less.

The principle ruling in the matter of Extreme Unction is stated in the following: It is asked whether
this Sacrament (Extreme Unction) can be valid yet without effect, so that when the obstacle recedes
it confers its effect. I answer affirmatively with the common opinion of the Doctors. The reason is
that it is a Sacrament that cannot be repeated, at least for a certain time, namely during the same
illness or state of illness, as we noted above in article 3, number 8; and therefore, if it was received
without any substantial defect and with only an obstacle, or a lack of the disposition required on the
part of the subject, but afterward the obstacle is removed and a sufficient disposition is supplied, it
produces its effect, lest the sick person be wholly deprived of its fruit. See Castropalaus, number 14;
the Salamancans, question 3; Mezger, treatise 19, disputation 50, article 2, number 4, etc.
(Babenstuber, De Extr. Unct. art. 5, n. 5.) But when is there a sufficiens dispositio? “If the sick
person receives the Sacrament in mortal sin in good faith or while deprived of his senses, attrition
suffices; but if he received it in bad faith (as in our case), contrition or confession is required in order
to dispose himself rightly.” (Aertnys, Theol. Moral. II. n. 354.)

11591 BERNARD DEPPE.

Case XXXI: Restitution by Members of Religious Orders

[160| On page 153 of this volume a case is discussed in which a confessor under prevailing conditions
was considered liable for restitution. What is to be said if this confessor is a member of a religious
order? Does this liability still rest with him? The answer to this question depends upon the rule
applying to restitution on part of members of religious orders, and this rule may be briefly discussed
here. We shall have in mind only members of male orders, and only such, in fact, who are solemnly
professed. It will further be premised that it is a matter of restitution for an unjust damage occurring
after solemn vows have been taken.

I. Religious orders are in the Church of God, in regard to their nature, their interior and exterior
work, an institution of such prominence that in promoting them there is served a causa pia in the
best sense of the word. The best possible manner for an individual to promote this cause consists, no
doubt, in choosing religious life for a vocation, devoting to it all the powers of body and soul, and by
taking perpetual vows to become forever united to the Order. Whenever, therefore, the rules about
restitution prescribe a causa pia, or pauperes, as the recipients of restitution, a religious complies to
any such obligation perfectly by serving his order faithfully and zealously, and he thus cannot be
bound to anything further. This the theologians teach in regard to the debita incerta contracta anti
ingressum in religionem (professionem), and it would hold ex paritate rationis in our case.

II. The case is different, if restitution is to be made to a certain person. By the vow of poverty the
religious has renounced all his right to any disposition whatsoever about money or possessions.
Unless in extraordinary cases Papal dispensation, or precept, direct otherwise, he is unable of
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possessing property; anything he may have or acquire belongs to the convent, if it be privileged of
possessing property, or to those who exercise the right of ownership over the possessions of the
convent. Thus, without money and property, the religious is not in a position to make restitution; he
is, because, and inasmuch as, thus prevented, relieved also of the obligation. That the convent need
not assume any such obligation for him is obvious. It must be kept in mind, however, that the
obligation of restitution is not of itself cancelled by the vow of poverty, as some other contract made
by a religious may be invalid on account of his incapability to make dispositions in matters of
possessions.

I161] The obligation of restitution does prevail for the religious, and it becomes effective as soon as
the obstacles opposing its fulfilment disappear, for instance, if through dispensation or
secularization, the vow of poverty is wholly or partially abrogated. Furthermore, a member who has
disposition over a peculium, which, without imposing an uncustomary or unseemly demand upon
the convent, can be employed for restitution, can hardly escape the obligation.

III. A few other possible cases may here be mentioned. 1. A religious, i. e., the convent for this
religious, receives by legacy, or in a similar way, an amount far surpassing the material benefit which
the convent renders to this member. Is the convent obliged to employ the surplus for a restitution
that may be incumbent upon this religious? The majority of theologians™ answer affirmatively if the
obligation dates from the time before entry into the order (more correctly before solemn profession).
Because those goods pass to the monastery with that burden which would have been attached to
them if they had remained in the ownership of the religious (Lehmkuhl I, 1039). Under the condition
premised in our case, that the act involving restitution took place after the solemn vows, such an
obligation on part of the convent does not appear to result. Through profession the religious
transfers all title to property to the convent, forever, in a manner valid before God, the Church, and
often before secular authorities; this takes place in a perfect manner, if the religious at ‘profession is
free from debt; it is not of itself possible to a religious burdened with a debt, if profession is not
capable of cancelling the claims of a third person. Hence, the difference in the two instances. The
laws of equity frequently impose requirements for which the word of the law does not provide.

" Gury-Ballerini (I, 718) holds the contrary view; but compare Lehmkuhl (I, 1895) and the facts there cited in support
of his contention.

I162] 2. Is the religious obliged, with the permission of his superior, to undertake work by the
proceeds of which he will be enabled to make restitution? This must ex paritate rationis be affirmed
upon the principles above stated, and according to the teaching of theologians concerning religious
whose debts antedate their entry into the order. It is regarded as a matter of course by Suarez (De
Virtute et Statu Religionis, tom. III. lib. VI. 10, 8). Occupations unusual and unbefitting for the
calling of a religious are, of course, excluded; and on this account the question is not of great
practical significance in our days.

3. In an order there is a certain number of holy Masses placed at the disposal of its members, to apply
at pleasure. Out of the stipends for such Masses a religious may and should make restitution; is he
then obliged to make efforts to gain stipends? Discrimination is here in order. If the application of a
certain number of Masses is placed at the disposal of members for the purpose of applying the fruits
to relations, friends, etc., then a religious is not obliged to apply the Masses for earning a stipend,
even if the superior allows this. For, despite the obligation of restitution, he may live according to the
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aim and purpose which are intended by the precepts of his order. If, however, the superior by such a
privilege wishes to give the members an opportunity to obtain some money for individual use, a kind
of peculium therefore, the solution is more difficult.

I163| On the one hand there is the obligation of restitution which he may discharge without
interfering with dignity or rule; on the other hand, the question arises, can the priest be obliged to
undertake a spiritual act with the purpose of earning by its performance, or on the occasion, money?
The answer it seems at first sight would have to be in the negative, because otherwise there would be
obligation to an act that manifestly is simony. And yet the priest may, in connection with Mass, earn
money without committing simony. The negative answer seems, nevertheless, to us the more
probable; for to say holy Mass in a certain intention, with the sole idea, of gaining money is certainly
simony; the acquisition of money therefore cannot be made the reason for undertaking this or any
other sacred action.

4. If the religious cannot make material restitution, but can apply holy Masses to the injured, thus
benefiting him in a spiritual way, which the faithful often gladly accept as substitute for temporal
damage, is he obliged to do so? No, compensating justice does not require restitution with goods of
another kind, when one cannot make restitution with goods of the same kind, at least not without
the decision of judge or superior. If Miiller, with Cardinal De Lugo (II, p. 450), holds, in case
restitution by material means cannot be made, it must nevertheless be enjoined upon the debtor that
he at least pray for the creditor, or have prayers said for him, and that some good works be offered, so
that the creditor may gain something for his debt in whatever way he can, there is, as follows from
the word injungendum, not reference to obligation already present, but of one imposed (by the
confessor, perhaps). It is only of such an obligation that Kresslinger speaks in Addit. ad Theol. Moral
a Reiffenstuel exaratam, tom. IV. post 106 add. II. and Elbel, De Restitutione, conf. 12, 345. La Croix
is more exacting (lib. III, p. 2, n. 425). However, the religious serves a causa pia (above 1), and his
labors and merits are of an especial benefit to the Church and her faithful, provided he is a faithful
member, so that there cannot well be question of any further obligation, such as offering good works
or holy Masses. The confessor, of course, will find it advisable under circumstances to impose
conditions beyond those that would just comply with the requirement. AMBROSE RUNGGALDIER,
O.EM.

Case XXXII: False Teeth and Holy Communion

I165] A priest is called to a sick person, who, after making Confession, receives the Viaticum. The
patient immediately shows violent agitation, pointing his finger to the inside of his mouth. The priest
looks there, and, to his horror, sees that to the rubber plate in the roof of the mouth of the patient
the Viaticum sticks like glued. It is a well-known fact that it is very difficult even for a person in good
health to loosen with the tongue the sacred species from such a rubber plate, often a moistening with
some liquid is required to effect detaching. Our patient, in his weakened condition, could not use the
tongue to loosen the Viaticum from the plate, and the priest decided to let a member of the family
carefully remove from the patient’s mouth the plate, which he then immersed in a bowl of water,
then, after the sacred species had become separated from the plate, he washed the plate in the same
water, took the entire contents of the bowl home and put it into the sacrarium, then returned to the

83



sick man, and gave him holy Communion once more; the sick man, now relieved of the false teeth,
swallowed the sacred species without difficulty. Did the priest act correctly?

In the procedure of the priest in this case may be seen his confusion, and it cannot be recommended
for imitation; it was neither practical nor correct. It was at all events unnecessary to go home and get
a new species. He should have saved this trouble, as well as the comment which may have been
excited by his repeated visit. The simplest way would have been to remove the sacred Host by means
of the finger, or with the aid of a knife, from the plate, to place it with a little water in a clean vessel
(or spoon) and give water and Host at once to the patient to drink. Thereupon he should have
washed rubber plate, utensil and finger in the same vasculum, and this ablutio should also have been
given to the patient to drink.

I166| The proceeding was, moreover, incorrect; it is not permissible to handle the sacred species in
the way he did, and to place the same immediately in the sacrarium.

As the decomposition of the sacred species in so short a time cannot be supposed, and is at the very
least doubtful, he should have placed the vasculum in the tabernacle, and only after the lapse of at
least a few days might have placed the contents in the sacrarium.

Dr. John Ackerl.

Case XXXIII: Shortening of Confession to Save a Penitent’s Reputation

1167 The Confession of Cajus is being so protracted that bystanders must come to the conclusion
that he has committed many sins of a complicated nature. To save him from this danger to his good
name the confessor, Father Levis, tells Cajus: “You have now confessed enough sins; make the
intention that all your other sins be included in this Confession, awaken contrition and good
resolution, and I will now give you absolution, as people may otherwise find your long stay here
suspicious.” What is to be said about this view and practise of Father Levis? How should the penitent
have been dealt with?

1. Without any doubt whatever Father Levis’s views and practise are lax, erroneous and detrimental.
He imagines, of course, that he is taking this course upon a right principle, but he applies the same
wrongly. It is true that defamation before others, to which the material integrity of the Confession
would expose a penitent, is sufficient reason in order to content one’s self, hic et nunc, with the
required formal integrity, reserving obligation and intention to confess later, in the following
Confession, any grievous sins not now confessed. There is presumed also the necessity not to
postpone the Confession altogether. (St. Alphonsus Theolog. Mor. 1. VI. 484, 485.) As an example,
let us suppose the case that a sick man who has confessed for the reception of holy Viaticum, has
made a sacrilegious Confession, and then asks the priest who brings the holy Viaticum, to hear his
Confession once more, intending to make this a General Confession, that would take very long. To
prevent unavoidable injury to the good name of the penitent, the confessor should in this case listen
to a few sins, and give absolution after admonishing the sick man to attend to the completion of his
Confession later on pro posse.

I168| This correct doctrine and prudent practise Father Levis applies in a lax, erroneous, and
pernicious way. St. Alphonsus says (/. c. n. 595): Nor can an exception (from material integrity) be
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admitted if, because of the length of the confession, others might easily suspect that the penitent was
burdened with many sins.

The opposite view carried out consistently would frustrate to a great extent the Divine command of
completeness of Confession, for the reason especially, that Father Levis neither acknowledged nor
urged the obligation to make up the deficiency in the following Confession, and thus just the greatest
and most careless of sinners would comply least to the Divine command. There would, furthermore,
be no fixed rule at what moment the confessor might stop a confession of sins, for the duration of
Confessions differs greatly, and one cannot say just at what moment a just suspicion of bystanders
might begin to be excited. Again, such practise would violate seriously the most important office of
the confessor, the one of physician of souls, also of teacher and judge, and often and easily it might
occur that just such sins would not be confessed on account of which the confessor would refuse
absolution, or would give it only upon certain conditions, or which at least would require earnest
exhortation and advice. Penitents might even with intention reserve such sins for the end of their
Confession, hoping of being dispensed from their mention. Finally, this practise would promote in
many penitents carelessness in sinning.

It will, therefore, not be permissible to eliminate for Cajus a danger to his good name at the cost of
the necessary completeness of Confession. But may and should there be no consideration of a danger
to good reputation under such circumstances? Yes, there should be, in as far as the necessary
completeness of Confession may be preserved; and this may be done in two ways: either by curtailing
the Confession, on part of penitent and confessor, in all not essential things. Or, the Confession
might be divided by directing the penitent, and stating the reason for it, to retire for a little while and
then return at a suitable moment, to complete the Confession or to receive instructions and advice.
Indeed, one might in such case, the necessary completeness of Confession presumed, for greater
security grant absolution immediately, with the intention afterwards, as explained, to supplement
what the office of physician of souls directs in this case, for this is the duty of the confessor no less
than solicitude for material completeness of a Confession, and certainly belongs to the salutary
completeness of the Sacrament of Penance. In conclusion it should be kept in view for the guidance of
confessors that it is, first of all, necessary to do all that which the Sacrament requires and which is
necessary and salutary for the welfare of the penitent’s soul, and only then discretion and charity, in
everything that will facilitate the reception of the Sacrament of Penance, may claim consideration, to
avoid and eliminate anything that would make it distasteful and difficult. J. P Arnold, C.SS.R.

Case XXXIV: Perfect Contrition

11701 (1) Is perfect contrition combined with the resolution to confess, only in case of necessity a
valid substitute for the Sacrament of Penance?

(2) Must the resolution to confess, the votum Sacramenti, be expressly joined to the act of contrition,
to make the contritio efface mortal sin?

(3) Must the resolution to confess, joined to perfect contrition, include the intention of one going to
Confession as soon as possible?
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Those who have searched theological handbooks and commentaries on the Catechism for
information about perfect contrition will not have found uniform nor precise and plain answers to
these three questions. And yet it is obvious that just about these three questions there should be no
doubt whatsoever.

Ad. 1. It is taught generally that perfect contrition effaces mortal sin in case of necessity; i. e., in the
case that some one is in the danger of death and a priest not there to whom he might confess. Is this
correct? Is the efficacy of perfect contrition restricted to the case of necessity? The Church teaches
otherwise. The Council of Trent speaks not of such case of necessity, but teaches generally that (sess.
XIV,, c. 4) the contrition perfected by charity reconciles man again with God before this Sacrament
(namely, Penance) is actually received. Therefore, in all cases, whether there is danger of death or
not, at all times, and in all situations of human life, those in mortal sin may regain through perfect
contrition the state of grace even before Confession. But how about the votum sacramenti, the
resolution to confess?

I171] Ad. 2. The Tridentine teaches (I. c.) that without this votum Sacramenti the contritio has no
such power to efface sin. But does the Tridentine require that this votum be expressly made
(explicite), or is it sufficient if the votum is implicite included in the contrition? According to the
literal meaning of the Tridentine the latter suffices. The holy Synod teaches . . . nevertheless, that the
reconciliation itself is not to be ascribed to contrition itself without the desire for the Sacrament,
which is included in it. To this St. Alphonsus remarks in his Theologia Moralis, in Tract. de poenit.
cap. 1, n. 437, de contrit: what is included in another thing is implicit, not explicit. That a votum
confessionis be made expressly and explicite in awakening perfect contrition, is, according to the
opinion of St. Alphonsus, not required for the reason also: because for him who has knowledge of
confession it is not necessary that, while making an act of contrition, he remember confession; it
suffices that he not exclude it.

Every Christian, however, has this notitia confessionis, and perfect contrition, therefore, suffices for
the forgiveness of mortal sin, even if there is no explicit thought of confessing. Perfect contrition
would lose its power of effacing mortal sin only then if the sinner had the explicit intention not to
confess his sin, but to content himself with an act of perfect contrition. For this reason we hold with
Lehmkuhl (Theol. Mor. tom. II, n. 279): that desire for the Sacrament suffices which exists by the
very fact that someone elicits an act of perfect contrition or charity. And this indicates the answer to
our third question.

Ad. 3. We answer in the words of Lehmkubhl, /. c.: The desire for the Sacrament does not necessarily
contain the resolution to receive it as soon as possible. What does it really mean: to go to Confession
as soon as possible? Can this not be done almost any day, or at least every Saturday or Sunday, by
many of those who commit mortal sins?

[172| Were this propositum required with the act of perfect contrition, then notwithstanding perfect
contrition many would remain in mortal sin, because they do not desire to confess as soon as
possible. If Lehmkuhl’s dictum contains the Church’s teaching, then there can be no doubt that
perfect contrition will efface the mortal sins even of a Christian who confesses only once a year, in
compliance with the ecclesiastical precept, even though he may commit these sins almost a year
before Confession, but is resolved to confess these sins when going to Confession next Easter time. It
will not do, therefore, to tell people that they must go to Confession immediately upon committing
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mortal sin, it will be more correct to tell them, in sermons and instructions, that if someone has
committed mortal sin, he should not hesitate to awaken perfect contrition, and through perfect
contrition he will regain the state of grace; that it will be necessary, nevertheless, to confess this sin
when next, going to Confession. This is ecclesiastically correct and it suffices for the Christian who
has had the misfortune to sin grievously. Nor is it particularly difficult for a well-disposed Christian,
who prays for this grace, to make an act of perfect contrition.

Whether, notwithstanding all this, an early Confession should not be advised, after mortal sin has
been committed, is quite another matter. In praxi the priest will often have to advise early
Confession, because one or the other may not be capable of a contritio and may content himself with
an attritio, which only cleanses from grievous sins in connection with absolution.

Dr. Spath.

Case XXXV: The Office of the First Mass

1173 The questions are asked: (1) Is a newly ordained priest allowed to take for his first Mass a
votive office (with corresponding color) if his first Mass is celebrated on a Sunday per annum, on
which the office is de ea and the green color is prescribed? Or must he take the Mass of the day, with
vestments of green color, or, if such are not available for those assisting, vestments of gold cloth? (2)
If a votive Mass is allowable, which one should the newly ordained priest choose?

Ad. 1. A first Mass is not privileged as regards the office or the rite. It offers no sufficient reason for
the celebration of a Missa votiva solemnis (pro re gravi, vel publica ecclesiae causa), which would
even require assignment or permission by the bishop in the individual case. The newly ordained may,
therefore, take a votive only on a day which admits of a Missa votiva privata, for which the
celebration of a first Mass would be a rationabilis causa. In this case, however, the ritus Missae
votivae privatae must be completely employed, whether the Mass be read or sung, and whether
celebrated with or without assistance, therefore sine Gloria (unless the votive Mass as such has it, as
S. Maria in Sabb., Ss. Angeli), sine Credo, cum tribus saltem Orationibus, and the chant in tono
Missae ferialis, which for a solemn first Mass cum magno apparatu et concursu populi would hardly
be desirable. The color of the vestments must, of course, correspond to the Mass sive de die sive
votivae. It is regarded as permissible to take vestments of gold cloth, in place of white, red or green,
ex auro contexta, but on no account ex tela serica aut alia flavi coloris materia confecta (Cf. de Herdt,
S. Liturg. Praxis, tom. 1., n. 147).

1174] This decides the first question, and under all circumstances the newly ordained has to take the
Missa de Dominica occurenti, with all orations prescribed by rubrics and ordinary; if the ordo permits
3. Oratio ad libitum; then the Oratio pro seipso Sacerdote (n. 20, inter Orationes diversas)
recommends itself for use. The vestments should be of green color, but may be replaced by such of
gold cloth (ex auro contexta).

Ad. 2. This question is therefore dropped in our case. If, however, a newly ordained priest celebrates
first Mass on a day that permits of a Missa Votiva privata, and he would say a votive Mass (at all
events ritu Missae votivae privatae) rather than the Mass of the day, then he has the choice of any
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votive Mass. To be recommended in such case are the Missa de Ss. Trinitate, addita Oratione Deus
cujus misericordiae, or, de Spiritu St., or, de S. S. Corde Jesus, or, de B. Maria V.

The newly ordained priest will, however, do best to begin with his first holy Mass a strict adherence
to the ecclesiastical precepts respecting the office of the day, and avoid everything unusual.

Prof. Joseph Kobler.

Case XXXVI: A Penitent’s Recourse to the Sacred Penitentiary

1175] According to the decision of the holy Penitentiary of November 7, 1888 (ad. VII.), a confessor
who, as missionary, for instance, has not the opportunity of again meeting a certain penitent who has
fallen under one of the censures reserved to the Pope, may exact the penitent’s promise to write to
Rome himself. Already prior to this the holy Penitentiary had decreed “a penitent is not required to
have recourse through the confessor who absolved him from the censure, but may comply with this
obligation through another confessor, or, for important and sufficient reason, may write himself to
Rome under a fictitious name” (May 28, 1888).

The decisions are plain. Is therewith every practical difficulty removed? It appears to us that a
difficulty of a particular kind still remains. The penitent, after having confessed to a strange
confessor, must present himself subsequently again to his regular confessor, or at least to a priest
who knows him. Possibly this penitent had been culpably silent about that sin in previous
Confessions, until at last an opportunity presented itself to confess it to a strange priest. How happy
he is to receive at last absolution! But within a month’s time he has to write to Rome, and to whom
may he intrust the answer, since the priest to whom he opened his heart, through whom he obtained
forgiveness of his sins, will depart from the place the very next day? The answer of the Sacred
Penitentiary will, as customary, bear the subscription: Dilecto in Christo confessario ab oratore electo
vel eligendo, etc. There is yet another hitch. If the penitent writes under an assumed name, how will
the answer reach him? The penitent in his letter must speak of himself as a third person: “Titius,
fallen under the censure of —— has been absolved on condition of writing to Rome within a month.”
Another permissible way to apply to Rome under assumed name is, as the Sacred Penitentiary has
explained, to let the strange priest make the application, the penitent to make known to him his
address. But is it not embarrassing for the penitent to give his address to the confessor and does not
the difficulty remain, the solution of which is here attempted, inasmuch as the answer is almost
always to be communicated in the actus sacramentalis confessionis?

1176 There is only one means of removing this difficulty, and that is to have the Sacred Penitentiary
give the answer in forma gratiosa, and not, as usually, in forma commissaria, i. e., to have it prescribe
what is necessary, instead of granting to a confessor the power to prescribe this. Instead of writing:
Sacra  Poenitentiaria—facultatem concedit dispensandi—absolvendi—prorogandi—it  writes:
dispensat, absolvit, prorogat. That this is feasible there can be no doubt. Absolution from censures
may be given to one absent and in writing, and the enumeration of obligations to be fulfilled (to
render satisfaction to the injured party, to burn the books of the sect, to inform the complex of the
invalidity of absolutions given, etc.) makes in writing a much deeper impression. There are known to
us several cases in which the Sacred Penitentiary has answered in forma gratiosa. Thus once by
extending for a certain priest the right to retain the office of confessor. Though the confessor had
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applied, he submitted certain circumstances which made an answer in forma gratiosa desirable. The
answer came to this confessor who, by arrangement with the penitent, forwarded it to him through a
third person without knowing his name. In another case a penitent himself obtained a rescript of this
kind.

I177] Tt is better, in general, to let the confessor write to the Sacred Penitentiary. The latter prefers to
address its instructions to him. If, however, the confessor either cannot, or will not, write, or if there
are other important reasons, the penitent may himself apply to Rome. Just in which cases he may
receive an answer in forma gratiosa is a matter for the decision of the Sacred Penitentiary. At any
event, he will not receive the answer in this form unless he specially petitions for it and states his
reasons.

Augustine Arndt, S.J.

Case XXXVII: Does the Performance of Craniotomy Incur Excommunication?

[178]

Applied correction from Woywod’s opening insert: Case XXXVII, page 180.—The Code makes
no change in the solution of the case. Canon 2350 declares that those procuring abortion, including
also the mother, fall into excommunication reserved to the bishop.

A physician confesses that he has frequently resorted to craniotomy to save the life of a mother. He
adds that in his previous Confession he had been warned that craniotomy is prohibited under penalty
of excommunication, but that he could not see its unlawfulness in case of necessity. How is this
physician to be dealt with?

Whereas formerly some theologians, such as Ballerini and Avanzini, held that in a case of utmost
necessity craniotomy might be allowed, this view has now, after repeated decisions of the Holy Office,
been discarded. As early as May 28, 1884, the Holy Office answered to a query of Archbishop
Caverot, of Lyons, with the direction: It cannot safely be taught in Catholic schools that the surgical
operation which they call craniotomy is lawful. This decision created a great stir and much
theological dispute. It was asserted that, craniotomy being a dangerous thing, Rome had intended in
this decision to discourage the view that this operation were generally permitted, and that its abuse
was chiefly aimed at by the prohibition. Especially was this view held by some professors at the
University of Lille. The Archbishop of Cambrai, within whose jurisdiction this university is situated,
therefore, proceeded to submit the details of six different cases of craniotomy to the Congregation
and requested it to pass upon them. The six cases” were supposed to include the whole variety of
conditions likely to occur in such instances. It took the Holy Office three years to give its answer,
which, at last, on August 19, 1889, came in the following terms: It cannot safely be taught in Catholic
schools that the surgical operation which they call craniotomy is lawful, as was declared on May 29,
1884, nor that any surgical operation directly causing the death of the fetus or of the pregnant
mother is lawful. This disposed finally of craniotomy as also of similar operations that destroy the life
of the fetus, such as Cephalotripsia, Embryotomia, Decollatio, Exenteratio, Embryothlasia, etc.
Although both answers were worded Tuto doceri non posse, this expression may not be construed so
as to mean that, while its lawfulness cannot be taught, yet in single cases there may be justification.
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The term, Tuto doceri non posse, means in the language of the Congregation that the matter is finally
and entirely condemned.” Hence, all theologians of the present time put the ban upon craniotomy. A
physician, unless exonerated by conscientia erronea, commits, without doubt, a grave sin if he
performs craniotomy or a similar operation. But does such a physician fall under the censure reserved
to the bishop, if he was aware of the excommunication proclaimed against the procurantes abortum
effectu secuto? Theologians differ in this matter. Some,, as, for instance, Berardi (Praxis Confess. IV.,
n. 1094), Haine (Element. Theol. Mor., ed. 4, IV., p. 476), Genicot (Theol. Mor., ed. 5, II. 608) and
others hold that craniotomy and kindred practises, while direct murder of the child, are in reality
neither the procuration of premature birth nor abortion. Thus Haine: nor does craniotomy or
embryotomy belong here (under abortion), because it differs from abortion not only in terminology,
as is clear in itself, but also in reality, since it is not the expulsion of the fetus but rather the killing of
the fetus, which is followed by the expulsion of the corpse. Moreover, in penal matters an argument
from parity, and still less an argument a fortiori, is not valid. Nevertheless, the majority of theologians
teach that craniotomy, and similar destroying operations, fall under the censure. A physician
performing craniotomy kills the child no less than the one who produces abortion. Keeping in mind
the aim of the prohibition of abortion: protection of the child life, it must be admitted that the same
aim would demand the prohibition of craniotomy. Indeed, the physical action is much the same in
both proceedings. Notwithstanding all this we are inclined to take the milder view of Haine, Berardi
and Genicot, for the following reasons: (1) Excommunication is obviously a poena, an odiosum. Here
applies the principle: In odiosis quod minimum est, tenentum est, and, odiosa sunt restringenda.
Whatever does not with abso- Jute certainty fall under the excommunication must be regarded as
(ecclesiastically) not liable to the punishment. Strictly speaking, however, the definition of abortion
violenta et culpabilis ejcctio foetus immaturi ex utero materno, does not apply to craniotomy. For, in
case of the latter, there is the mature fruit. (2) A rigidly formal interpretation of censures is
customary also in the case in other matters. For instance, while the perusal of heretical books falls
under the penalty of excommunication, it is the general opinion that this penalty is not incurred by
those who make others read such books aloud to them. It cannot be claimed that there is any great
distinction between reading such books and listening to someone else reading them. With the same
right it might be said that procuratio abortus incurs the censure, but not craniotomy. (3) Since the
issue of the bull Apostolicae Sedis there has been a marked tendency by ecclesiastical legislature to
lessen censures and to facilitate absolution. It is very likely that the pending codification of Canon
Law will work further in this direction. On the strength of these three reasons the view of the
authors cited above should be supported. Hence, every confessor may (de jure communi) absolve a
physician who accuses himself of having performed craniotomy. It is understood, of course, that the
physician positively promises to omit such operations in the future. If the physician is still bona fide
in regard to craniotomy, the confessor should be careful not to disturb this bona fides, because by
such course there is usually nothing gained, and very likely much lost. In this respect we agree with
Noldin, who states (Sum. Theol. Mor. II., n. 333, ed. 6a.), Yet since the demonstration by which
craniotomy is shown to be unlawful from natural principles is not so plain and evident, it can easily
happen that physicians practice it in good faith. Therefore, unless the confessor is expressly
questioned about this matter, let him beware of disturbing their good faith. Dr. Priimmer, O.Pr.

" Stated in full in Eschbach’s Disputationes Phys. Theol., ed. alt. pp. 464-467.

: Compare the answer of Cardinal Patrizzi in Eschbach, 1. c., p. 462.
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Case XXXVIII: Can a Bequest for Masses
in the Testament of a Suicide Be Executed?

|182| Sempronius, a man in comfortable circumstances, and regular in the performance of his
religious duties, made, while still in the best of health, his will, which contained, amongst other
things, the provision that after his death a number of Masses should be said annually in his parish
church for the peace of his soul, a considerable sum being set aside for this purpose. After drawing
his will, Sempronius lived his usual life for several years in the best of health, when suddenly the
community was shocked by the news that Sempronius had committed suicide. The validity of the
suicide’s will was not disputed in any way, and the heirs sought to execute also the bequest for the
foundation of Masses for the departed. The question is asked: Can this legacy for Masses for the
repose of the soul of a suicide be accepted and carried out by the Church?

The suicide’s pastor, to whom the heirs applied in this matter, was not a little surprised, as may be
imagined, at the suggestion, but after some reflection he arrived at the following conclusions: (1) It
appeared to him that the bequest of Sempronius should be accepted and the Masses said, because it
was the deceased’s expressed desire, and, because now unalterable and sacred, ought to be carried
out. It seemed to him that ecclesiastical, as well as State, laws were in favor of this view. In a decree
of Pope Gregory IX. bishops are enjoined to take particular care that executors of a will proceed in all
things according to the intention of the testator,” and to carry out carefully all his directions.

" According to the explanation of Canonists the last will is called testamentum quia testatio mentis est.

|183| The decree” orders since in all pious dispositions provision must be made by the bishops of the
places that everything proceed according to the will of the deceased, we command that, after prior
admonition, you compel executors of wills of this kind faithfully and fully to expend the goods
themselves for the aforesaid uses (pious uses).

" Cap. XIL (lib. 3. tit. 26).

(2) This view the pastor was inclined to take also for the reason that the validity of the will had been
established beyond question. The executors in urging the carrying out the bequest for Masses acted
in perfect accord with both ecclesiastical and State law. The executors of a last will, thus ordains the
Pope named, { after receiving a command through the diocesan bishop, must be compelled to fulfill
the testator’s last will.

(3) In this opinion the pastor is supported by ecclesiastical decrees according to which even verbal
bequests are to be strictly carried out, and which threaten with excommunication those who omit to
execute bequests for pious purposes. Gregory IX.} ordained We have learned that a wife, when dying,
left a silver dish to a certain monastery by bare words. In this we will that her intention be fulfilled;
and the Synod of Mayence prescribed: If the heirs do not fulfill the testator’s commands, let all
property left to them be canonically interdicted by the bishop of that place, so that the wishes of the
deceased may be fulfilled.§

(4) The pastor realized that the bequest of Sempronius, in view of his subsequent suicide, was
something quite extraordinary, and that the carrying out of the same would in all probability be
opposed by considerable difficulties, yet he decided in favor of its

fCap. XIX,, L. c.
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iCap. IV, L. c.

§Cap. VL., L. c. validity on the principle: In dubio standum est pro valore actus, and on the strength of
the law which says: A judgment holds for the defendant, not for the plaintiff, except in a favorable
cause, for example in marriage, liberty, dowry, or a testament.

|184] (5) The pastor, finally, believed to find support of his view in the decree of Alexander III. (Cap.
26, x lib. 2, tit. 28), according to which bequests for pious purposes, may be considered as valid, even
though their form would not be recognized under civil law, because the strict requirements of the
profane law are not considered to govern such bequests. We command, states the Pope (Cfr. Ferraris,
. c., Art. I, num. 5, et seqq.), that whenever any such cause has been brought before you for
examination, you treat it not according to the laws (namely, civil laws), but according to the statutes
of the decretals (that is, ecclesiastical laws), the required three or two lawful witnesses having been
summoned.”

"It is to be mentioned that the matter is judged here from the viewpoint of ecclesiastical legislation.

The Rota gave decisions in the same sense under date of March 11, 1689, and of June 23, 1704.
Hence some of our best authorities in Canon Law (for instance, Fagnanus, Reiffenstuel, Pirhing,
Engel, etc. (Cfr. Ferraris, . c., num. 6, et seqq.) hold that bequests for pious purposes (ad pias
causas) enjoy special privileges, not merely pro foro interno, but also pro foro externo.

On the other hand, the pastor was mindful of the manner of Sempronius’ death, and he realized that
the accepting of this legacy for Masses would cause considerable misgivings in the congregation, and
that the people would be scandalized at seeing Masses said for a suicide. For this reason it seemed to
him, after all, more probable that Sempronius’ legacy for Masses could not be accepted. In this
predicament he decided to submit the matter for decision to his bishop.

I185] In order to solve the question properly it must be ascertained (1) whether Sempronius was in
sane mind to the end, and, also, whether he desired the Masses said only for himself; (2) whether it
was his intention that the Masses be said for himself and for his relations.

Ad. L. If this is the case the legacy for Masses cannot be accepted, nor can Masses be said. A decree of
Pope Gregory II. (cap. 21, c. 13, qu. 11; cf. cap. 13, I. c.) expressly states that only for pious
Christians, who reconciled with God departed this life in the state of grace, but not for the impious,
can prayers be offered after their death.” That Sempronius, who ex hypothesi voluntarily took his life,
cannot be numbered among the former may be supposed with certainty.

" Hence, the priest prays in the Commemoration of the Dead: Those who have gone before us with the sign of faith and
sleep in the sleep of peace.

The Pope states: The holy Church so holds that each person should offer oblations for his own who
were truly Christians and that the priest should make commemoration of them; and although we are
all subject to sins, it is fitting that the priest commemorate and intercede for the Catholic dead; but it
will not be lawful to do such a thing for the impious, although they had been Christians.

If then not even public prayers may be offered for such departed, still less can the holy Sacrifice of the
Mass, the supreme prayer, be offered for them. The bequest of Sempronius seems, for this reason,
invalid and the Church cannot accept it.
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According to the teaching of the Catholic Church, the sacrifice of the Mass can only be offered up for
her faithful children and living members, and Sempronius through his own act voluntarily departed
from their ranks. Far is it, thus teaches the Council of Trent, from being the case that the bloody
oblation of Christ is in any way diminished by the unbloody oblation.

TTrid. sess. 22, cap. 2; cf. sess. 25, decret. de purgatorio.

1186 | Therefore it is rightly offered according to the tradition of the Apostles not only for the sins of
the living faithful ... but also for those who have died in Christ and have not yet been fully purified.

As it cannot be held of Sempronius that he departed this life in the peace of the Lord, the Church, by
accepting bequests for Masses to be said for him, would act contrary to her own teaching which, of
course, is not to be thought of.

Moreover, the intercession of the Church would not avail Sempronius. If he culpably put a violent
end to his life, he died in grievous sin, and not in the state of grace.* Hence, St. Augustine writes
(Euch. c. 109, et 110; cf. cap. xxiii, 1. c.): But these things—the sacrifices of Mass and alms—benefit
the dead then when, while they lived, they merited that these things might afterward benefit them. ...
The sacrifices of the altar are propitiations for those not exceedingly evil; for the exceedingly evil they
are no help to the dead.

" Cf. Eccl. xi, 3; Matt. v, 26.

The well-known axiom of this Father of the Church, Quis potest scire (whether such an unfortunate
in the last moments of his life did sincerely repent of his act, and found favor with God), is not to be
considered in the application of the law, because decision must be based upon the known premises.

This follows, finally, from the precepts of the Church, by which those who in a sane state take their
own lives are to be refused Christian burial. The Roman Ritual (Rit. rom. de Exequiis) prescribes:
Ecclesiastical burial is denied to those who kill themselves through despair or anger, but not if this
occurs through insanity, unless before death they gave signs of repentance.

The Congregation of the Holy Office prohibits this even more emphatically in the words (Die. 16,
Mai., 1866): When it is certainly established that [the suicide arose] from anger or despair,
ecclesiastical burial must be denied and the pomp and solemnities of the funeral rites must be
avoided. If then such persons are refused Christian burial, it is not possible without contradiction to
accept, or say, Masses for them. Otherwise the Church would, on the one hand, censure such a
departed by depriving him of Christian burial, while by accepting and executing a bequest of Masses,
she would exonerate Sempronius from culpability: he would be considered unworthy of Christian
burial: but worthy of the honor, the greatest grace, of having the holy Sacrifice offered for him. On
the one hand, the Church would put her ban on the crime of suicide by refusing burial, upon the
other, she would, by the execution of such a bequest for Masses, paralyze her ban, and confound the
faithful in their religious sentiments and convictions. St. Ambrose (De Offic., lib. II., c. 28) says
rightly in this respect: In the burials of Christians is the repose of the dead.

11871 Ad. II. Did Sempronius intend, however, that the foundation of Masses should be executed not
only for him, but at the same time for his departed relatives, the bequest may be carried out in the
only manner in which it can be carried out. Since, as shown above, Masses for Sempronius cannot be
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said, the Masses thus founded would be offered for his departed relatives, and the fruits of the holy
Masses, to which, by the wording of the testament, they were entitled, would not be lost to them.

It cannot be objected that such an execution of the bequest would be incomplete, and, therefore,
illegal. We have shown that the bequest, in so far as it concerned the testator, cannot be executed.
This fact will not invalidate the other lawful stipulations and they must be executed by establishing a
foundation of Masses for the departed relatives of the testator, so that their claims, established by
Sempronius, will not be frustrated. The testator cannot profit by his bequest in consequence of his
detestable act, yet his departed relatives must not be deprived of the advantage intended for them,
and this part of the testament should be fulfilled according to the will of the testator.

I188| Nor can it be objected that with the invalidation of one provision of the testament, the others
become eo ipso invalid. This would only be the case, if it could be proved that both stipulations of
the testament were inseparably connected with one another. It follows that the bequest, in so far as it
concerns the departed relatives of Sempronius, can be executed without the least scruple. In regard to
this rather delicate question Ferraris teaches (Anniversarium, num. 15) that in such a case the will
only in as far as it concerns the testator, not, however, in so far as it concerns his departed relatives,
is ineffective because the stipulations in the testament regarding the latter have the same force as
those which refer to the testator. If an anniversary has been established by a testator for his own soul
and the souls of his relatives, writes this author, the testament does not cease to have effect—namely
in a case of voluntary suicide—because, although such an anniversary cannot attain its effect in favor
of the testator, the suicide, it can nevertheless attain its effect in favor of the others, his blood
relatives. ... For in this disposition the suffrages for the souls of his relatives have equal principal
standing with those for his own soul.

Can the executor of the estate claim that the bishop is obliged to accept the bequest for Masses in the
intention of Sempronius, and that for this reason it must be executed in accordance with his
intention? Not at all. The bishop is strictly bound by the above-quoted Church laws. Furthermore,
without his consent, and this is to be remembered in the question before us, no foundation of
Masses can be made, as is confirmed by the quoted decisions of the ecclesiastical law (Cfr. cap. 3, 6,
17; lib. 3, tit, 26) and by general ecclesiastical usage. The decision of the Council of Trent  regarding
the execution of pious bequests through the bishop of the diocese, reads: The bishops also, as
delegates of the Apostolic See in cases granted by law, are to be the executors of all pious
dispositions, both in a last will and between the living.

" Trid. sess. 22, cap. 8, de ref.

1189] This decree obviously presumes that bequests must be accepted and approved by the bishop,
and this again presumes that the bishops have the right to decide whether a legacy for Masses can be
accepted and executed. For, as Craisson saysf very appropriately, it is not likely that bishops would be
so strictly bound by the mere last will of subjects which they themselves had not approved.

So important an institution, for the individual as well as for the Church, as without doubt the
foundation of Masses is, requires continual and rigid supervision, as otherwise it may easily be
abused, and untoward things may happen. For this reason the authorities teach: { Right order
demands, and the canonical rules forbid, that foundations be accepted without the bishop’s prior
consent.

94



If, therefore, the bishop has the right to accept and sanction foundation of Masses, he has also the
right to refuse legacies for Masses, either wholly or—as in our case—in part, inasmuch as he cannot
approve of a foundation which would be in contradiction to doctrine and law.§ Otherwise the right of
the ecclesiastical superior would depend upon the will of the individual testator, and hence

fManuale tot. juris can.
}Praelectiones juris can.

§It is to be remembered that such bequests often contain strange stipulations. If the foundations thus
provided for should be realized, bequests for Masses and wishes of testators must frequently be
subjected to thorough revision. Not infrequently such stipulations have to be cancelled altogether,
without any objection from the executors of the will. be illusory—which is against the plain
provisions of the law— and the Church would often be brought into contradiction with her - Canons,
as well as with the lawful demands of the faithful.

[190] It must not be overlooked, finally, that a bequest for Mass foundations and its acceptance by the
bishop has the character of a contract. To conclude a contract, especially a contractus onérosus, the
consent of both contracting parties is required.

Contractus—thus the 85 regula juris—ex conventione (agreement, consent) legem accipere
dignoscuntur. Every obligation presupposes the voluntary consent to assume the same.
Consequently, it depends upon the consent of the Church, whether she will receive a legacy or not.
The Church can manifestly only accept a legacy that is legally and morally acceptable, which can not
be claimed for this bequest of a suicide.

This is evident also from the decision of the Council of Trent, according to which the bishops in
regard to Mass foundations—if, for instance, their number is too large in a church and the stipend
insufficient—may make disposition as they consider right and practical, and under certain conditions
they may even reduce such Mass foundations. If they can do this, then a potiori they can alter Mass
bequests, or refuse them altogether, if they consider their execution impossible or not practicable.
Hence, prominent theologians hold that the bishop may issue an individual statute for his diocese
and decide the conditions under which a Mass bequest may be accepted and executed (Praelectiones
juris can. L. c., p. 511).

It is evident that the bequest of Sempronius may be accepted, and the Masses said, if it is proved that
he was in unsound mind when he sought death by his own hand. For reasons of prudence a Mass
thus founded should either not be published at all from the pulpit, or only after a sufficient lapse of
time. The Congregation of the Holy Office gave in regard to the burial of such persons the following
decision: When the insanity of the suicide is certainly established, ecclesiastical burial is given with
the solemnities of the funeral rites. If in such case a solemn funeral is allowed, the essential element
being the offering of the holy Sacrifice of the Mass for the departed, it is plain that for such a person
also anniversary and other Masses may be accepted and said. Dr. Anton Brychta.

Case XXXIX: Replating an Indulgenced Cross

[192]
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Applied correction from Woywod’s opening insert: Case XXXIX, page 193.—The last paragraph
should be omitted since the new Code does not require a re-consecration of the chalice and paten,
for Canon 1305 states that the chalice and paten do not lose their consecration when the gold
plating wears off or when replated.

A pilgrim to Rome had a small cross blessed by the Holy Father and endowed with the indulgence
toties quoties for the dying. Upon his return home, he removed from the crucifix the body, had it
silver-plated, replaced it and presented it to a friend. Subsequently he inquired of a priest whether
the great indulgences were still attached to the cross? What answer should he receive?

The pilgrim should be told that the great indulgences (excepting the case stated below) are surely
still attached to the Cross. Two reasons may cause a doubt: (1) because the pilgrim removed the body
from the Cross; (2) because he had it silver-plated. Both things may be done without interference
with the indulgence. The first did no harm, because in the case of crucifixes the blessing is bestowed
upon the image of Christ, so that this, without losing the indulgences, can even be attached to
another cross of any material whatsoever (S. C. Ind.; April 11, 1850).

Neither is the silver-plating of any consequence, as is clear from the generally accepted rule about
blessed articles. Indulgences cease on account of change of material of the blessed object only in case
the change is an essential one (Beringer, Indulgences, p. 340, loth edition). An alteration is, in the
unanimous opinion of theologians, essential when the added material, in comparison to the material
of which the blessed article consisted, is of the same or greater quantity, because in any other case it
may truthfully be said that the article consists morally of the same material as before. Without doubt
this is so in the case of silver-plating, in which the thin silver coating is generally far less in quantity
than the material of the blessed article, so that the latter, even after the plating, in a moral sense
remains the same as in form so in material.

1193| We said generally: for if in our case a heavy silver-plating of the crucifix should have brought
about that the silver covering exceeded in quantity the material of the image of Christ, or equalled it,
then, according to the stated rule, the indulgences are no longer on the Cross.

That, with exception of this case, the blessing and indulgence continue, follows from the rubrics
about analogous blessings of churches and articles of divine worship. It is quite certain that a church
building does not forfeit its blessing by being white-washed, or even if given a substantial coating,
with marble plates, etc.

It is true that a chalice after being regilt inside must be reconsecrated, and from this it would seem to
follow that in our case the blessing would have to be repeated. This is not the fact, for several
reasons. Our case is one of simple blessing, while the chalice is consecrated by blessing and
anointing, and, furthermore, the reason of the precept to rebless a chalice after regilding is not the
view that the blessing of the chalice had been lost through regilding, or because the plating per
adjunctionem non fit sacra, as both would be in opposition to the teaching on the subject of
blessings: but because the chalice is consecrated on account of contact with the Blood of Christ;
hence, when its surface has not been consecrated, it is necessarily required that the chalice be
consecrated anew. Apud. S. Alphonsum . V. n. 370 dub. 2.

For this reason an exterior regilding of the Cuppa of the chalice may evidently take place without
interfering with the blessing.
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Case XL: Regarding the Confession of a Person Hard of Hearing

I194] With considerable anxiety Father Cajus enters for the first time the confessional. His first
penitent is an aged lady, who, amongst other things, accuses herself of not having kept the prescribed
fast days. After listening to her Confession, Cajus, as in duty bound, puts some necessary questions,
but he receives either a wrong answer or no answer at all. It becomes evident to the young priest that
he has before him a person hard of hearing. Father Cajus is perplexed, but after some hesitation, he
decides to unconditionally absolve the penitent, who, it appears to him, is well disposed;
furthermore, he imposes a very trifling penance, because he cannot speak to the penitent without
being heard and understood by others. The question is, Did Cajus act rightly or not?

Cajus acted quite correctly, as he only became aware of the penitent’s deafness after the confession of
sins, and for this reason was unable to take his penitent to another place, or bid her to return at a
later hour, without causing others to suspect a grievous matter about which they would think the
confessor wanted to inquire more thoroughly. For this reason also Cajus very properly imposed
merely a small penance. The justification of this procedure is found in the solicitous concern not to
violate the seal of Confession. The material completeness of the Confession must here give way to
the regard for the seal of Confession. Formal completeness of the Confession suffices here because
material completeness is morally impossible.

The confessor would have been obliged to proceed differently had he noticed the defect before her
confession of sins, or had he known from experience that he had before him a deaf person. In such a
case he would either appoint another time for her to come to Confession, or seek an appropriate
place, where he could ask the necessary questions, unless, indeed, in the case of females, prudence
and regard for good repute made it advisable to be satisfied even in this case with the formal
completeness of the confession of sins (Cf. S. Alphonsus, Praxis Confessarii, 104; Lehmkuhl,
Theologia Moralis, edit. VI., tom. 2, 328). Dr. John Déller.

Case XLI: Necessity of Contrition in the Sacrament of Penance

1196 | Titus makes his Confession to the priest Sempronius, and concludes with the words: I should
also mention that in the last Confession, on account of a hurried preparation, I quite forgot to
awaken contrition, I consoled myself, however, with the assurance a former confessor gave me in a
similar case, when he said that I need not mind the omission, because the fact that I go to Confession
proves contrition. I shall make it a strict rule hereafter, nevertheless, to make after every Confession
an act of contrition in advance for the next Confession, so that this matter will be attended to
without fail, What will Father Sempronius say to this?

Answer.—The present case proposes three questions: (1) Is it true that people go to Confession only
because they feel contrition for their sins? (2) Is contrition absolutely necessary for the forgiveness of
sins? (3) Does an act of contrition, awakened immediately after a Confession in advance for the next
Confession suffice in every case for the validity of the Sacrament? To the first question we must
answer no, as reason and experience dictate. It is to be supposed that, like every other sacred matter,
and like every Sacrament, so the Sacrament of Penance is misused by many. This misuse may consist
in a culpable lack of the most essential requisite for the Sacrament on part of the receiver, the lack,
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namely, of a real, supernatural, all surpassing contrition, embracing all sins. Experience confirms this
fact only too often. Many go to Confession solely because their usual time has arrived and not on
account of a consciousness of sinfulness, not because they feel the need of conciliation with an
offended God; they give no thought to that. Many again take as little trouble as possible about
Confession, they confess such of their sins as they happen to think of in a hasty preparation, recite
superficially the customary formula of contrition, without reflection. Some persons go to Confession
in a mood of dejectedness caused by purely worldly reasons. There are others again who go for
various reasons, among which the love of God, or contrition, has no place.

The second question whether contrition is absolutely requisite for the forgiveness of sins must be
affirmed unconditionally. Leaving out of consideration the theological controversy whether God in
His infinite freedom de potentia absoluta is able to remit to man a grievous sin without contrition, it
is certain that He cannot do this de potentia ordinata; i. e., according to the order of the salvation as
instituted by Him. Thus the Trident. sess. 14, cap. 4, teaches that sin never can, and never will, be
remitted without contrition. For this would be in opposition to all that which God has vouchsafed to
reveal to us, about His infinite perfections and attributes, it would be in opposition, also, to the
natural sense of justice, if the one who had committed a crime against a mighty ruler would be
tolerated to appear before the offended and say: “Forgive me, O King, for my offense, but upon the
first opportunity I will commit it again,” and would obtain forgiveness. For this reason, and because
the Trident, sess. 14, cap. 3, teaches that contrition is not only an absolutely necessary disposition for
forgiveness of sins, but also the most important part of the matter of the Sacrament of Penance, this
matter must be present at every reception. It must be supplied in the form of an interior act, with or
without outward expression. That by an interior act there is meant no special formula is evident;
there must be, however, present in the person’s disposition in some way a spiritual activity, a
thought, however brief, that effectively and essentially contains the hatred of sin and the return to
the love of God. Since the Tridentine enumerates, as matter of this Sacrament, the three acts of the
penitent: contrition, confession and satisfaction, it is plain that contrition, like confession and
satisfaction, must consist in some way or other of a positive act; and the more formal, lasting and
profound it is, the better.

1198 The answer to the third question depends upon the fact whether the penitent’s act of contrition
must have relation to the Sacrament of Penance or not; and of what kind this relation must be. The
far greater number of theologians demand this relation, so that contrition, actually awakened, but
without all relation to the subsequent Confession, puts the validity of the absolution in doubt. This is
evident from what has been said. For if, according to the Tridentine, the three acts of the penitent
form the matter of the Sacrament of Penance, they must manifestly be supplied actus humani; i. e.,
with intention and consequently with reference to the Sacrament. Concerning the act of contrition it
is not necessary that the intention, or resolve, to confess should precede it; but some relation to the
Confession it must, nevertheless, possess. According to Lehmkuhl (Theol. mor., ed. V., II., n. 280)
this relation is supplied if (1) in the tribunal of penance a person, after accusation, awakens the act of
contrition, or is led to do so by the confessor. The former is not to be advised, because it may happen
that absolution by the confessor is given before real contrition has penetrated the heart; (2) if a
person with intention to confess examines his conscience and thereupon, in all earnestness, awakens
the act of contrition as preparatory to his entering the Confessional. This manifestly is the best
manner to go to Confession; (3) if a person, through some cause, is moved to contrition and to the
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resolution to confess, even though the actual Confession be made only the next, or the second
following day; if only, in the latter case, the act of contrition virtualiter, i. e., by greater endeavor to
avoid sin, or by oft-repeated prayer, continues. Should, however, in the meantime another grievous
sin be committed, then the relation ceases, a new act of contrition must be awakened, over former
sins as well as over the last one. Maria v. Kundt, O.EM.

Case XLII: Superstitious Faith in Prayers

1200] Melania asks her confessor Claudius whether she is allowed to practice a treatment of which
she has often made use before. If someone has received an injury causing the flow of blood, and she
be present or called, Melania confidently says over the wound the words: “Blood, cease to flow,
through the Sacred Blood and in the name of Jesus,” then making the sign of the Cross over the
wound, and she claims that as result the blood ceases flowing at once. Father Claudius answered: If
nothing else takes place, you may continue doing this. Did Father Claudius give the correct answer?

This is a case of the vana observantia, especially of the question, whether prayers and invocations to
cure illness are to be considered superstitious. According to the theologians (S. Alph. Th. M. 1, 4, n.
20, 21; Miller, Th. M. 1, I, §71, 5; Lehmkuhl Th. M. 1, 357) there is to be distinguished: (1) If such
prayers contain anything untrue, useless, undignified, ridiculous, even if in other parts true and
proper, then such prayers are prohibited.

(2) If the prayers or exorcisms are of themselves good and correct, their use is allowed, if there is not
demanded of them infallible efficacy (ensalmus invocativus).

(3) If there is ascribed to them, especially if performed in a certain number of repetitions or in a
certain manner, an infallible efficacy, they are unlawful (ensalmus constitutivus). Under this head
belongs the insistence upon a certain formula which is supposed to contain the power; for, though
God grants to many the faculty of healing, this is a personal grace and not restricted to certain words
or signs. S. Alph. I. c. n. 19: Arcendum esse... who uses certain words in which he believes a power
inheres, although the grace is conferred upon the person, not upon the words and signs. Laymann,
book 4, treatise 10, chapter 4, number 4: Although God grants to certain persons the grace of
healings, He nevertheless grants it in such a way that it is a personal grace and is not infallibly
attached to a certain thing or action which any person whatsoever might employ and thereby produce
the effect of miracles.

12011 This is the case also if there are expected special, supernatural effects infallibly from certain
prayers, or pious exercises, unless there is, as in the case of the Sacraments, divine institution. We
may not even infallibly expect of sacramentals an effect in a certain direction, although the prayer of
the Church is infallibly heard.

(4) If in doubt whether, in the use of certain forms or prayers, superstition is involved, they may be
employed with the explicit intention that the expected effect is not desired of them if superstition is
involved. St. Alphonsus advises that in the instance of uneducated people who, in good faith and
devotion, observe some usages not recognized by the Church, they may sometimes be let
undisturbed, because it is hard to wean them from things that have come down to them from fathers
and forefathers. In general, the priest should proceed against superstitious practises while with
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determination yet with great caution, in particular should he endeavor to accustom the faithful to a
proper and correct use of sacramentals.

Applying these principles to our case we say: of itself this prayer is correct, it contains nothing
wrong, and if said with proper confidence in God, it is lawful. If, however, an effect is infallibly
expected, or expected from this particular formula, so that a deviation is thought to put the effect in
question, then the practice may be regarded as superstitious. This points out the condition under
which this person may be allowed to continue her practice. First of all, the worthiness of this person
comes into consideration, for if God may grant the charisma even to sinners, this is the exception and
not the rule. The person is then to be asked whether she ascribes the effect to this particular formula,
and infallibly, and is to be instructed on this point. There is no objection against using always the
same form of prayer, but she must not expect efficacy from this formula as such: still less may she
expect infallibly such efficacy without special revelation. If there is no reason for apprehension in
these matters she may continue her practise. Dr. Goeppert.

Case XLIII: Is the Invocation of the Holy Name Indispensably
Required for Gaining the Indulgence for the Dying?

1203 In a dejected mood the priest Caius comes to a confrater and relates that he has just been made
aware that the invocation of the holy Name of Jesus on part of the patient is a conditio sine qua non
for granting the indulgence for the dying: he has heretofore neglected to make the sick aware of this,
and he asks if at least those persons may have gained the indulgence who, though not ad hoc, but by
chance, for instance, in saying the Hail Mary, had pronounced the name of Jesus. What answer is to
be given?

We have to consider here three points: (1) Whether the invocation of the name of Jesus is an
indispensable condition for gaining this indulgence. (2) Whether it is sufficient if the patient, not
specially to gain the indulgence, yet otherwise, pronounces the name of Jesus? And (3) if even such
casual invocation has not taken place, is all hope excluded that the sick person may have gained the
indulgence?

(1) As is well known the granting of the indulgence for the dying, the benedictio apostolica in
articulo mortis, is based upon the Bull Pia Mater of Benedict XIV., issued in the year 1747. With truly
motherly love the Church wishes to come to the assistance of her dying children. The benedictio may
be administered to all the seriously sick, but the indulgence is only gained in vero mortis articulo, at
the moment of death itself. Surely every priest regards it as his sacred duty, in accordance with the
intention of the Church, to apply this indulgence to the dying, and to take care that all conditions are
fulfilled, so that there may not happen what the pious and learned Martinus Aspilcueta states in the
words It often happens that someone confesses and dies full of Bulls but empty of indulgences. The
conditions for gaining this indulgence for the dying are the following: (1) The intention (habitual at
least) of gaining the indulgence. (2) Confession and Communion, where possible. (3) The state of
grace, if not at the moment when the benedicto is given, yet at the moment of death: for just at that
moment the indulgence is gained. Hence, the Ritual says: Si confessionem non petat, excitet illum ad
eliciendum actum contritionis. (4) Acts of contrition and charity, and, particularly, the willing
acceptance of death from the hand of God. Upon this condition Benedict XIV. lays most particular
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stress and in the bull Pia Mater there is specially provided: that the priests strive by every means to
rouse the dying faithful to elicit new acts of sorrow for the sins committed and to conceive most
fervent affections of charity toward God, but especially to accept death itself from the hand of God
with an even and willing mind. For we chiefly impose and enjoin this work upon those placed at such
a moment, so that they may prepare and dispose themselves to obtain the fruit of the plenary
indulgence. The priest must draw the attention of the dying to this condition, and it is best done in
Confession, or when otherwise alone with the patient. (5) The priest must strictly adhere to the
formula a Bene-dicto XIV. praescripta, as found in the Ritual. Is there not time enough for the priest
to say the whole formula, he may make use of the abbreviated formula extracted from Benedict’s
formula and worded: I grant you a plenary indulgence and the remission of all sins. In the name of
the Father and of the Son and of the Holy Spirit. Amen. This brief formula, although not found in the
Rituale Rom,, is, nevertheless, approved by Rome, and is contained in the appendix of breviaries
approved by Rome. Finally (6), the invocation of the holy Name of Jesus. This last condition we will
examine here more closely.

12051 Tt would appear at first sight that the invocation of the holy name is not required as conditio
sine qua non, because this condition is mentioned neither by the bull Pia Mater nor in the rubrics of
the Rituale Rom. However, this condition is mentioned in the rescripts to individual bishops,
through which the faculty is given them to grant this indulgence, and to subdelegate for it. Decisive
is the answer of the Congregation of Indulgences of September 20, 1775, to the question: Is the
invocation, at least mental, which is mentioned in the Briefs sent to bishops concerning this blessing,
prescribed, for as long as the sick person is in possession of his mind, as an indispensable condition
for gaining the indulgence by virtue of this blessing? The answer given was: Yes. This answer
received in recent times a positive confirmation, even in sensu extensivo. The Archbishop of Dublin
submitted to the Holy See the question as to whether the invocation of the holy name of Jesus was
required also in missionary territories. For such districts permission to grant this indulgence is not
given in briefs, in which the invocation of the holy name of Jesus is prescribed, but. by reason of a
constitution of Clement XIV,, in which the invocation of the holy Name is not mentioned. Moreover,
this constitution was issued three years before the decision of the Congregation of Indulgences of
September 20, 1775. Is it required, the archbishop asked, as an indispensable condition for gaining
the aforesaid indulgence, that a sick person situated in mission territories, while he is in possession
of his mind, invoke the name of Jesus orally if he can, but if not, in his heart? The answer of the
Congregation of Indulgences on September 22, 1892, was: Yes: i. e., the invocation, at least mental,
of the most holy name of Jesus is an indispensable condition for all the Christian faithful who, being
placed at the point of death, wish to obtain a plenary indulgence by virtue of this blessing, according
to what this Sacred Congregation decreed in a case from Vienna on September 20, 1775.

1206] It is evident from this decision of the Congregation that, for the gaining of the indulgences, it is
absolutely necessary for the patient, provided he be conscious, to invoke the name of Jesus, with the
lips if possible, otherwise in spirit.

(2) The second point is whether the patient must expressly and ad hoc, that is, with the intention of
gaining the indulgence, invoke the holy Name, or whether it suffices if the patient pronounce the
name of Jesus casually, for instance, in saying the Hail Mary, or in some ejaculatory prayer. We reply
that, for gaining the indulgence, it suffices if the patient pronounces the name of Jesus in any manner,
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and has, at least in general, the intention of gaining the indulgence, even though he does not know
that the invocation of the holy Name is a condition. We must conclude this from an analogous case.
According to the general teaching of theologians an indulgence is gained by performing the
prescribed act, if one has in general the intention of gaining all possible indulgences, though one may
not know that an indulgence is joined to this particular act. What is to be said, we might further ask,
if the patient pronounces the name of Jesus only in a prayer which he is obliged to say, for instance, a
prayer imposed as a penance? In this case we also may suppose with certainty, that the patient gains
the indulgence. P. Schneider (Indulgences 8, p. 79) expressly remarks that this is the view held in
Rome, and that confessors with preference impose as penance prayers to which are joined
indulgences: it may be supposed therefore that this custom has the silent approval of the Popes.

[207] It is required that the patient must, if possible, pronounce the name of Jesus with the lips. Is it
necessary that others, the priest, for instance, should hear it? We reply: this is not necessary. This is a
matter analogous to the prescribed recitation of the Breviary. The Breviary is oratio verbalis, a verbal
prayer. It suffices if the words are formed with the articulating organs, it is not necessary to say them
so that others hear them; indeed, the priest need not even hear them himself. If the pronouncation or
forming of the word Jesus is no longer possible, it suffices for the patient to do it in the spirit ut
invocet nomen Jesu saltem corde.

When must this invocation of the holy Name take place? Must it be done when the benedictio
apostolica is given, or is it sufficient if the patient fulfils this condition later, directly before death for
instance? We reply, the latter suffices. We conclude this from analogous cases. If, for instance, some
one received the benedictio apostolica in the state of grievous sin, but later attains the state of grace,
the benedictio apostolica could not be repeated. Once the benedictio has been given to the patient, he
gains the indulgence, even if he only fulfils the conditions in the moment of death; i. e., if he enters
the state of grace at the moment of death. As with the state of grace, so with the other conditions, it
suffices if they are complied with in articulo mortis, for at that very moment the indulgence is gained.
Therefore, it is sufficient if the invocation of the holy Name of Jesus, if not at the moment of
receiving the benedictio from the priest, takes place later on, even at the moment of death.

(3) Let us now pass to the third question. If the patient does not at all invoke the name of Jesus, is
there no hope that he may yet have gained the indulgence?

In general, an indulgence cannot be gained when an essential condition is not fulfilled, this applies
even if this happens as a consequence of inability or ignorance. “If anyone,” the Raccolta says, “omits
the work prescribed altogether, or a considerable part of it, either from ignorance or neglect, or even
from inability, he will not gain the indulgence.”

As regards the indulgence for the dying, it should be observed that the Church herself dispenses in
the case of the patient’s inability from the condition of the Invocatio nominis Jesu; for, according to
the Ritual, the benedictio apostolica may, and should, be given, even to persons deprived of their
senses, whether unconscious or insane. In case of the unconscious sick the invocation is entirely
dispensed with; it is required only of sick who are conscious, and these latter, if possible, must
pronounce the holy name of Jesus, or at least invoke it mentally. The condition is such an easy one
that with the conscious sick there can be no inability: the question is: What will be the consequence
if, on account of ignorance, this condition were not complied with? We reply: Ignorance would be no
excuse of itself; for the invocatio is conditio sine qua non. If, therefore, a conscious patient neither
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invokes the holy Name with the lips, or, this being impossible, in spirit, he will not gain the
indulgence. Yet it is to be observed how unlikely this would be in the case of an otherwise well-
disposed Catholic, and for this reason our Father Caius probably need not worry with regard to the
patients whom he failed to remind of this invocation.

While discussing details we may cite a few other cases: A sick man while receiving the benedictio
apostolica omitted to pronounce the name of Jesus with the lips, although quite able to do so. Later,
though retaining consciousness, he grows so weak that he can no longer pronounce the holy Name
with the lips; he, however, invokes it in spirit. Does he gain the indulgence? We answer, Yes. For he
in fact fulfils all conditions immediately before death. Our answer would be the same even if he,
while capable, intentionally and in malice omitted to pronounce the holy Name with the lips; but
later on, seized by remorse, and no longer able to invoke the holy Name with his lips, does so in
spirit, for he, too, has fulfilled the conditions.

12091 A man, to his last conscious and capable of pronouncing the holy Name with his lips, invokes it
only in spirit. Does he gain the indulgence? We think we have to answer: No, at least it seems very
doubtful. For even if the answers of the Congregation of Indulgences of the years 1775 and 1892 only
say that the Invocatio saltem mentalis Ssi nominis is conditio sine qua non, yet they provide: the
invocation of which mention is made in the Briefs given to the bishops. I have been unable to inspect
such a brief, but I think I may conclude from the words of P. Schneider (Indulgences 8, p. 679), and
also from the inquiry of the Archbishop of Dublin that these briefs probably read: that the sick
person, so long as he is in possession of his mind, invoke the Name of Jesus with his lips if he can; if
not, in his heart.

Therefore, the words Invocatio saltem mentalis de qua, etc., of the decision of the Congregation,
must be taken in this sense. In our case, however, the man could have pronounced the holy Name
with his lips, but did not do so, ergo.

One more case. The patient at the time when the benedictio is given him, omits to pronounce the
name of Jesus; later he becomes unconscious and dies. Did he gain the indulgence? If he culpably
neglected the invocatio, because he did not care for the indulgence, then he has not gained it, there
was lacking the intentio lucrandi indulgentiam. If, however, the invocation was omitted without fault
(from ignorance), and the patient had the good will to gain the indulgence, then the matter is
doubtful. From the decision of the Congregation of Indulgences a negative answer seems to be in
order. But cannot this case be considered analogous to the case of an unconscious person receiving
the benedictio? In articulo mortis both are in the same condition, both have the habitual intention,
over both the benedictio is pronounced, and while theone was at that time not yet unconscious, now,
at the moment of death, he is in the same condition as the other. I would not exclude all possibility of
his gaining the indulgence. But would this opinion not make the decision of the Congregation
illusory? Not entirely, it would apply if the patient had not lost consciousness, and yet he neither
pronounced the holy Name with his lips, nor in spirit, although he could have done so.

I210] The priest—let us emphasize this in conclusion—should never neglect to draw the patient’s
attention particularly to the two conditions, or ready acceptance of death from the hand of God, and
of pronouncing the holy name of Jesus. It will be best to do this when hearing the Confession. Both
conditions may be included in a short ejaculatory prayer which the patient should be asked to repeat,
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for example, “O God, I humbly accept thy holy will. Jesus, my Lord and Saviour, have mercy on me.”
Ig. Rieder.

Case XLIV: Misuse of General Confession by Penitents of the Female Sex

I211] No doubt General Confession is in many cases necessary. This necessity will occur in the case of
women more frequently than of men, because invalid Confessions, for lack of contrition or of
sincerity, are more frequently made by the former than by the latter. When, therefore, there is need of
a General Confession in the case of a female, the confessor is, of course, obliged to hear the same.
But great precaution is required in this matter, as it not infrequently happens that females misuse
General Confession and are prompted by discreditable motives. Such motives are, for instance: 1.
Curiosity regarding the ways of a new confessor; 2. Infatuation, which causes the penitent to seek
opportunity for long conversations with the confessor; 3. Jealousy, the person endeavoring to stay
longer in the confessional than other penitents of her sex; 4. Now and then malicious intention,
either of confusing young and inexperienced confessors, or even to lead them into temptation, by
inventing sins contra sextum, etc. Hence young priests in particular should be cautious in such cases
and seek in a prudent way to ascertain of what mind the penitent is, and by what motives she feels
induced to make a General Confession.

For it is not merely a waste of time to hear a General Confession made only for purpose of
conversation. For that reason it is well not to lose sight of the Ducite Caute. Dr. Joseph Niglutsch.

Case XLV: The Burial of Suicides

1212] Since cases involving the question of burying suicides are not infrequent, it will be well to give
a brief statement of the principles which must govern the priest’s procedure under such
circumstances.

Christian burial, which includes the obsequies prescribed by the Church, and depositing the corpse
in consegrated ground, the cemetery, constitutes a distinction in the view of the Church not only, but
also of the faithful, and it can only be accorded to those who, during life and at their death, showed
themselves to be true members of the Church, and therefore worthy of this distinction. This
manifestly is not true of those who, of sound mind and therefore with premeditation and intention,
make away with themselves, and thus not only cause sorrow to the Church, but give great scandal to
the faithful. By his crime the suicide forfeits the distinction of Christian burial and it would be
unjust, and would provike scandal, if he, in regard to Christian burial, were given equality with those
members of the Church who depart this life in the faith and reconciled to God.

Christian burial is a privilege of the faithful also by reason of their communion with the Church,
which, according to her teaching, is not terminated by death, but continues after the same. The true
Catholic is in his last hour at one with the Church; he receives from her hand the last fortifying, the
last consolation upon the final, decisive road. It is therefore a natural and logical consequence that
those who have shown themselves unworthy of this ecclesiastical communion, be it during life by a
conduct that incurs censure (and which, through the fault of the deceased, has not been removed), or
be it in death, by commission of a grievous crime which the Church punishes with deprivation of
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Christian burial, have lost the right to such burial. Suicide is such a crime which the Church
punishes with the refusal of Christian burial, in order to indicate that those who commit it cannot
continue in her communion, and, also, to inspire her children with a great horror of this crime.

1213| The Roman ritual contains the following clear and distinct directions: The parish priest ought
not to be ignorant of those who by the law itself are to be excluded from ecclesiastical burial, lest he
ever admit anyone to it contrary to the decrees of the sacred canons. Ecclesiastical burial is therefore
denied ... to those who kill themselves through despair or anger, but not if it happens through
insanity, unless (such suicides) gave signs of repentance before death.

Manifestly there is here made distinction in regard to the unfortunates who commit suicide. There
are those who, in the state of insanity, of hypochondria, or of melancholy, therefore while of unsound
mind, take their lives; to such unfortunates Christian burial cannot be denied, because their act was
neither premeditated nor undertaken in full possession of reason, and therefore not culpable; indeed,
according to the decision of the Congregation of the Holy Office (ddto. May 16, 1866), they may even
be buried with solemn ceremonies.

To the other class belong those who commit suicide with design and premeditation, in a conscious
and sane state of mind, in culpable despair or anger. If it is certain that the deed was done in
soundness of mind, and with the full use of reason, with full knowledge and intention, then Christian
burial, as any other ecclesiastical function, even the ordinary blessing of the corpse, must be denied.
In this case Christian burial would manifestly be a violation of the law; it would be a weakening of
Church discipline and of the religious sentiment of the faithful, who would be scandalized by such
burial, as experience has shown. Nevertheless the Church, ever solicitous for the salvation of her
members, uses even in regard to these iniquitous unfortunates, utmost indulgence and consideration.
If such persons do not die in the commission of the deed, and if before dying they give signs of
repentance, if they ask for the priest, or, perhaps, even receive the Sacraments, then the Church does
not refuse them Christian burial. (Rit Rom. I. c.)

When, on the contrary, it remains doubtful, after careful inquiry into the matter, whether the deed
occurred with full consciousness and in sane mind, then the suicide’s irresponsibility is presumed,
because it is not supposed that anyone in sound mind and unimpaired use of reason would commit
so grievous and unnatural a crime as premeditated suicide, and deal with his greatest earthly good,
his life, so malevolently. In such a case the deceased may be allowed Christian burial, according to the
principle: Odiosa sunt restringenda, omitting, however, solemnity and display.

If for some reasons it appears doubtful whether a suicide should be refused or allowed Christian
burial, the case with detailed information should be laid before the ordinary, and his decision
observed.

The principles here briefly set forth governing the burial of suicides are specifically contained in the
quoted decision of the Congregation of the Holy Office, of which we will insert here, on account of
their great practical significance the chief points: “Parish priests are to be admonished that in
individual cases, insofar as possible, they have recourse to the Ordinary. The rule is that it is not
lawful to give ecclesiastical burial to those who kill themselves through despair or anger (but not if it
happens through insanity), unless before death they gave signs of repentance.

Furthermore.
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12151 1. When it is certainly established that the act arose either from anger or from despair,
ecclesiastical burial must be denied and the pomp and solemnities of the funeral rites must be
avoided;

2. but when insanity is certainly established, ecclesiastical burial with the solemnities of the funeral
rites is to be given;

3. Yet when a doubt remains whether someone gave himself death through despair or through
insanity, ecclesiastical burial may be given, but with the pomp and solemnities of the funeral rites
avoided.

If these principles about the burying of suicides are rigidly observed and explained to the faithful on
suitable opportunities, mistakes in the pastoral practise will not be easily made, and criticism and
unpleasantness will be avoided.

Dr. Anton Brychta.

Case XLVI: Imposition in the Confessional

1216] In a place where there is a great gathering of disreputable persons, there appeared one day a
suspicious-looking individual in the confessional. Among other things he confessed that about a year
ago he had been working in a certain convent, and had there taken part in the theft of a chalice,
representing in value several hundred dollars. The chalice had then been pawned for twenty-five
dollars. Within three days the pawn-ticket would expire, and unless the loan is repaid by that time
the sacred vessel would be abandoned to its uncertain fate. The man states that his accomplices
refuse to redeem the chalice, but that he, driven by remorse of conscience, has with great effort saved
all but ten dollars towards the sum. He asked the confessor to lend him this sum, which he would
surely repay to the last penny, so that he may redeem the chalice and restore it to the owner.

As there were many waiting, and inquiry into this matter would probably take up much time, the
penitent was told that such an important matter could not be properly discussed in the confessional,
and he was directed to come the following day to the priest’s study, where the matter might be talked
over. Absolution was, of course, not given. The following day this man reappeared, not at the rectory,
however, but again in the confessional, thus increasing the priest’s suspicions. The latter became
even somewhat exasperated and told this supposed swindler just what he thought of him in no
uncertain terms. The would-be penitent then became abusive and left confessional and church
abruptly and, of course, without absolution.

Father A, the priest in the case, related the facts to his confrater C., and asked his opinion as to
whether he acted correctly. Father C. agreed that the man was probably a swindler. But as there was
always a possibility that the matter might really be as stated, he thought that Father A. should have
given the matter a more thorough investigation. In the confessional where the welfare of a soul is at
stake, Father C. pointed out, it is necessary to proceed with greater caution and foresight than
perhaps at the door of the rectory. It is certain that the circumstances justified the suspicion that the
man was a clever swindler. Had he been what he claimed to be, if he had taken to heart his
sacrilegious deed and by deprivation had striven to make good the wrong done, he would not have
dreaded that walk to the rectory, unpleasant though it might have been. He feared, probably, that
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there he would be unmasked and handed over to the police. However, these are only probabilities.
Your procedure, said Father C., would be justified only by absolute certainty, which might have been
secured in two ways. You might have either directed him to bring the pawn-ticket, or else offered to
go with him to the pawnbroker, with the promise that if the matter was found to be as stated, you
would give the money. Then, if the man was a swindler, he would not have waited for further
developments and would have vanished at short notice. That Father C.’s advice was to the point was
confirmed the very next day. He was in the confessional when a seemingly very contrite man came
and confessed this very case. When the man had finished Father C. made him his proposition. It
happened as foretold—the penitent left confessional and church quite hurriedly and has not shown
up since. Father C. was able to assure Father A. that he need have no scruples. The facts in the case
may be of value to others exposed to such imposition. Dr. W. A. Engelhardt.

Case XLVII: Administering the Last Sacraments to the Feeble-Minded

1218| In the parish of N. one Remigius, an aged man, lies at the point of death. He has been a
hopeless imbecile since his twentieth year, in consequence of a fall from a tree. One of the two priests
stationed in this parish remarks: “To such persons in their last moments Extreme Unction is given,
but nothing more.” But the other does not share this view, and administers to this sick man
conditional absolution, also Viaticum and Extreme Unction.

Question: Which of these two priests is right?

If we examine the view of the latter, we shall at the same time arrive at a correct opinion of the other
priest’s reasoning. We ask: I. Can and may this Remigius be absolved?

We preface our answer by stating a general rule, according to Lehmkuhl: For when it is certain that
something essential is lacking, it is not lawful to give absolution, since it would be given wholly in
vain and therefore sacrilegiously; but when it is in some way, even slightly, probable” that all the
essentials are present, absolution not only may but must be given. Yet understand this in such a way
that cases can exist in which absolution may be given, but need not be given under pain of sin,
namely when most theologians deny that absolution may lawfully be given and only some teach that
it may be given. P. II. n. 510. From this general rule there follows for our case:

" Marc. Inst. Mor. n. 1855 (3) remarks, supported by the teaching of St. Alphonsus: “In a case of extreme necessity, in
the administration of the Sacraments it is lawful to use a probability that is slight and weakly founded.”

1. Has Remigius been a total imbecile since infancy, not having had a single lucid moment, then
under no circumstances could he nor might he be absolved, propter defectum materiae Sacramenti,
tum remotae (i. e. peccatorum), tum proximae (actuum poenitentis). 2. If, on the contrary, Remigius
is only partly imbecile, if there be even only slight reason to suppose that he at the present time has
lucid moments and, even though unnoticed, manifests the desire to confess, then, after proper effort
to dispose him if necessary, at least conditional absolution must be given him in danger of death. 3. If
it is morally certain that the sick man, a total imbecile for years, has no lucid moments even now, no
more than ever before during his affliction, absolution cannot be given him even in danger of death,
not even conditionally, because in the case of a person who for so many years has been incapable of
any intelligent act, it is impossible to presume the actus poenitentis (contrition, confession and
satisfaction) or in case of necessity, at least perceptible expression of the inward disposition, which,

107



according to the doctrine of the Council of Trent (sess. 14. cap. 3), and according to the Rituale
Rom., constitutes the proximate matter (materia proxima) of the Sacrament of Penance, and as such
belongs to the essence of the Sacrament, also because such a person can have no actual or virtual
intention of receiving the Sacrament, such as is necessary, according to the universal teaching of
theologians, for the validity of the Sacrament of Penance. (St. Alph. Theolog. mor. I, VI. n. 82.) 4. As
opposed to these reasons, the following rule of theologians seems to supply that probability which is
necessary in order to make possible the absolution of Remigius, conditionally, upon his deathbed, in
the state just described of many years of total loss of reason. This rule states: All dying persons
deprived of their senses who, before losing their senses, expressly manifested a desire for confession
—for example, by ordering a priest to be summoned—should be absolved. The reason is that the
confession becomes sufficiently perceptible to the confessor in this case through the testimony of
another and is, as it were, a confession through an interpreter. This is established from the Roman
Ritual, On the Sacrament of Penance. Compare Father Marc, Moral Institutions, number 1855.

1220| If we consider this rule in the light of the various explanations by authorities, we see that they
in principle permit even the absolute granting of absolution (sine conditione: si capax es), even
though some, for greater security, advise conditional absolution. (S. Alph. Theol. Moral. 1. VL. n. 481:
Utrum vero, etc.), and that they allow unconditional absolution even if the patient not merely has
exteriorly lost use of his senses, but also the interior use of reason. Lehmkuhl states: Hence it is clear
that if a dying person has shown through witnesses a desire to confess and meanwhile has lost
speech and the use of reason, there must be no doubt about giving absolution; indeed, no issue
should be made of adding the condition, ‘if you are capable.” P II. n. 510 (2).

Furthermore, the authorities make no mention here of a requirement that between such personal
expression of contrition of the penitent, and the absolution of the priest, at most only a period of an
hour may elapse between Confession and Absolution, as under other circumstances (comp. S. Alph.
Theol. Mor. 1. VL.n.9). The completion of the act of confession therefore must here be furnished in
the deposition by witnesses, made in the presence of the priest, hence a longer or lesser interval of
time between the penitent’s manifestation of contrition and the absolution of the priest does not
come into consideration at all. It follows: The proximate matter (materia proxima) of the Sacrament
is, in a confession through witnesses, found in former acts of the penitent, noticed by witnesses,
which are now from their disposition accepted by the priest judicialiter et sacramentaliter, and which
by means of this testimony and the sacramental verdict of the priest still continue to exist as materia,
and which with the now supplied form of absolution join in constituting the Sacrament. In regard to
the intention Lehmkuhl writes: P II. n. 49: Pro poenitentia requiritur virtualis intentio, si actus
poenitentis respicis; habitualis suffictt, si respicis solam absolutionem accipiendam.

12211 In such confession through witnesses the proceedings are similar to those in a confession
through an interpreter (Confessio per interpretem).

5. As regards the testimony and witnesses in favor of Remigius, we can at least say for him that
which Pope Benedict XIV. in such a case values so highly, namely: If it is now received and settled
that one who exhibits no sign of repentance before the priest is granted absolution whenever
bystanders testify to the priest that he asked for confession, then with all the more reason can, or
rather ought, one be absolved for whom, although no person bears testimony, there are nevertheless
as many witnesses to his purpose of receiving the Sacraments in the final danger of life as there are
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acts of Christian virtues, sacramental confessions and Communions, and finally works of religion and
piety by which throughout the whole course of his life he gave manifest proof of uprightness (De
Syn. dioec. 1. VIL. cap. XV. n. X).

Lehmkuhl adds to this: Nor is some manifestation of such a desire lacking in one who has lived in a
scarcely Christian manner, for by the fact that he remained in the Church he shows that he hopes and
desires to be reconciled with God through the Church at the final time of his life (P. II. n. 514).

Beyond all doubt the absolution in all such cases is, and remains, invalid and ineffectual if the
penitent after committing his last mortal sin did not make an act of contrition (saltem atiritionis),
because without this act of penitence he is incapable of justification.

With this disposition for attaining the state of grace presupposed, the reasons quoted for the
presence of the necessary matter and intention in our case seem to prove the validity of the
absolution at least with the requisite probabilitas in order to lawfully absolve Remigius in danger of
death conditionate, and we would urge the absolution under such conditions so much more, as the
dying man in this state can no longer receive any other Sacrament.

1222] TI. May in our case the Viaticum also be given to the dying man? The Rituale Rom. answers: 1.
It ought not to be administered to those who, because of the weakness of age, do not yet possess
knowledge and appreciation of this Sacrament. To children who have not attained the use of reason,
and to those who since birth have been hopeless imbeciles, and have also at present no lucid
moments, according to the present practise of the Church, the Viaticum cannot be given even in
danger of death. 2. It is not lawful to give Communion to the insane or delirious; yet it will be lawful
if at some time they have lucid intervals and show devotion while they remain in that state, provided
no danger of indignity is present. From this it follows: (a) Except in danger of death, holy
Communion cannot be administered to any one, who, when receiving it, is not conscious, or has not
the use of reason. (b) To children of weak mind who are of the right age, to persons partly imbeciles,
to the aged of weak mind, and persons of this kind holy Communion must be given, if they are
capable to distinguish the same from ordinary food, at least at Eastertime, and in danger of death. If
there is well-founded apprehension, or even danger, of desecration, the Most Blessed Sacrament must
never be given, not even as Viaticum: provided no danger of indignity is present. As specially
concerning our case, St. Alphonsus speaks of those insane persons ‘who did not always lack the use
of reason, but now lack it’; here the teaching of St. Thomas in the place cited must be followed,
where he says: ‘If previously, when they were in possession of their mind, devotion toward this
Sacrament appeared in them, this Sacrament ought to be administered to them at the point of death,
unless perhaps danger of vomiting or spitting it out is feared.’

St. Alphonsus states as reason that such a sick man desires the holy Viaticum interpretative, and that
the reception of the same is necessary for his salvation if he fell into this state of total obscurity of
mind while in a state of mortal sin, about which, however, he had yet made an act of imperfect
contrition. That holy Communion in this case would effect justification the holy Teacher holds for
morally certain in practise, as is evident from his solution of another question (1. VI. n. 619 in fine).
Hence it is evident: The priest may and should give to Remigius the Viaticum, if this may be done
without probable danger of irreverence to the sacred species, and if he cannot ascertain that the
patient has lost consciousness in the state of complete impenitence. Excipiunt D.D. si certo prae-
sumatur talis in amentiam incidisse penitus impoenitens (S. Alph. 1. c.). Hence Lehmkubhl states (P
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II. n. 146, 6), that to those who in the commission of a mortal sin (i actu peccati) lost consciousness,
the Viaticum can only be given when it is the sole means by which they can probably still be helped,
or if they, by a positively probable sign, give evidence of their conversion and change of mind. When
in doubt, finally, as to whether the patient in his unconscious state can take the holy Eucharist sine
periculo vomitus vel exspuitionis, a trial should be made with an unconsecrated host, or with part of
one.

III. Respecting Extreme Unction we remark briefly that the same is to be administered to our patient
all the more than holy Viaticum, partly because in such cases, according to the teaching of
theologians, it remits mortal sin per se etsi consequenter (S. Alph. 1. VI. n. 731) partly because of all
the Sacraments which such a dying man may receive, Extreme Unction is the one most certain to
help him, because it not merely effects justification, when the patient previously has made an act of
imperfect contrition and after that has committed no mortal sin, but, according to the opinion of
theologians, even then if he makes this act of contrition, if not made before, after the reception of
this Sacrament, in a lucid moment. Marc (Jmst. moral. 1397) puts the question: Whether Sacraments
received with an obstacle revive when it is removed? And he answers in the sense of St. Alphonsus:
The Sacrament of Baptism revives when the obstacle is removed by a subsequent disposition. Thus
authors commonly teach.—Many probably teach the same of Confirmation, etc., and of Extreme
Unction. The reason is that Extreme Unction cannot be repeated in the same danger of death; yet it
appears consonant with the divine goodness that such recipients should not remain deprived of the
sacramental grace which they need.

1224] He who administers this Sacrament should be very careful never to make the condition: Si
dignus es, subintelligens: si es in statu gratiae—for by this condition he would himself prevent the
effect of this Sacrament most necessary for salvation. Only in case the priest cannot learn for certain
whether the patient had even in his life a sufficient use of reason, he ought to give Extreme Unction
with the condition: si capax es; for he who from birth has been of insane mind is incapable of
receiving this Sacrament validly.

From these remarks about administering the last Sacraments to imbeciles it is plain that the priest
who gave Remigius the Sacraments under the conditions mentioned, acted correctly and dutifully,
that on the contrary the principle of the other, if carried out without discrimination, is theoretically
false, and in practise may do great injury to the spiritual welfare of such unfortunate people.

John Schwienbacher, C.SS.R.

Case XLVIII: Can an Indefinite and General Accusation, Except in
a Case of Necessity, Suffice for Confession, and Is It Permitted?

1225] That a general accusation in case of necessity suffices for confession when it is impossible to
make a specified accusation, as it not infrequently happens in the case of dying, is a universally
known and certain doctrine of holy Church, and contained in the Rituale Romanum. It is another
question, one upon which theologians differ, whether such accusation is satisfactory in respect to
sins which one is not obliged to confess, venial sins for instance, or mortal sins already confessed and
forgiven through absolution by a priest. A penitent, for instance, accuses himself of venial sins
committed since the last Confession, and includes the sins of his past life with the words: “I also
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include all sins of my past life in this Confession,” or the penitent is not conscious of any sins
committed since the last Confession, so that this general statement is his whole accusation.

In discussing this question two points must of necessity be distinguished—the validity, and the
lawfulness, of such a Confession. The first question is therefore whether such a general accusation,
where a materia necessaria is lacking, is valid, even if the case is not one of necessity; the second, is it
permitted?

I. Is it valid? This question in my opinion should be answered affirmatively, because confirmed by the
Ratio theologica, as also by the opinions of theologians.

As regards the intrinsic reason, it is essential but also sufficient in the holy Sacrament of Penance
that the confessor pronounces sentence and applies his jurisdiction. The confessor is made aware
from the penitent’s accusation that since his last Confession he has not been guilty of grievous sin,
and that for this reason he accuses himself of sins already confessed and forgiven. With regard to
these sins the confessor reasons that the penitent confesses them with sincere contrition, detailed
knowledge of these sins in particular is not necessary to him, as they have been already judged by a
priest and remitted; the penitent, however, deserves (de congruo) on account of his renewed
accusation a renewing of the grace dispensed in the Sacrament of Penance. If a general accusation
such as this did not suffice for the essence of the Sacrament of Penance, it could not suffice either in
the case of a dying person, nor in any other case where, on account of circumstances, it is impossible
to confess special sins. Since, however, the nature of the Sacrament is unchangeable, and in case of
necessity a general accusation is valid and sufficient where it refers to the materia necessaria, then it
must be valid also when it concerns a materia libera. The reason why, except in the case of necessity,
a general mention of non-confessed mortal sins is insufficient for Confession is found in the Divine
Commandment, which directs the sinner to confess his sins with kind and number, so that the priest
may be enabled to judge of the spiritual state of the penitent, and to decide whether he is worthy or
unworthy of absolution. It is clear that he who acts contrary to this commandment cannot receive
valid absolution. There is no such a commandment concerning venial sins, or mortal sins already
confessed and forgiven; hence it suffices to confess these in general to the confessor with true
contrition and firm resolve to avoid them; the confessor judges this and gives absolution in
accordance.

1226| The intrinsic reasons for this opinion are supported by the opinion of theologians. That many
great teachers do not doubt the validity of such Confession cannot be disputed. St. Alphonsus, for
instance, in discussing the question whether an invalid Confession must be repeated, when the
penitent renews his accusation to the confessor who has heard the invalid Confession decides (Lib. 6.
n. 502) that this repetition is not required. He says: It suffices if the confessor remembers the state of
the penitent, or recovers a confused knowledge of it, and the penitent accuses himself in general of
everything previously confessed. The reason is that, although the first confession was not
sacramental, nevertheless its ratification, when the penitent thereafter accuses himself generally of
the faults confessed, joined with the knowledge previously possessed by the confessor, is rightly
regarded as sufficient. Likewise, because, as Croix probably judges in the place cited, such a
confession, since it was made with a view to receiving absolution, is also sufficiently called
sacramental, insofar as it too pertains to the sacramental seal. If we apply this principle to our
question the result is that a general accusation of the sins of the past life suffices when the sins are
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known to the confessor from a previous confession to such extent that he has at least a cognitio
confusa of his penitent’s state of conscience. The holy teacher goes further, after supposing the case
that the confessor has forgotten all and yet contents himself with the general accusation of his
penitent, he expresses the opinion: He could not, indeed, lawfully impart absolution, as Lugo,
number 642, Croix, number 1218, and Laymann, with the others cited above, rightly say, because
then he could not impose a suitable penance. Yet if he then absolved after a confession made in
general, he would absolve validly, as Laymann, chapter 9, number 6 at the end, and Croix in the place
cited, with Aversa, Illsung, and Diana, teach.

1227] St. Alphonsus summits no reasons for his decision, but refers to Laymann, Croix, etc, so that he
makes the teaching of these theologians his own. This teaching contains the answer to our question,
and in proof thereof it will suffice to state the reason of their teaching, which Laymann expresses in
the following words:

1228] The reason, which I have given rather often, is that a specific and particular manifestation or
knowledge of sins is not of itself and simply of the essence and necessity of the Sacrament, but only
of the necessity of the divine precept, which the penitent has already satisfied. In another place (cap.
8. n. 2.) he discusses this point more extensively: But it must be carefully observed here that the
specific and numerical declaration of all sins does not of itself and directly pertain to the necessity or
essence of the Sacrament, as though the Sacrament of Penance could never subsist unless a complete
confession of all mortal sins were made, as, among others, Paludanus noted in book 4, distinction 21,
question 2, article 2, conclusion 2; Suarez, disputation 23, section 1, numbers 8 and 10; and Coninck,
disputation 7, doubt 1 and doubt 10, conclusion 2. Rather, it pertains to the necessity of the divine
precept; yet the voluntary transgression of that precept indirectly results in a defect of the Sacrament,
namely so that it is not validly received. For at least attrition is of itself required for the substance of
the Sacrament of Penance; but attrition cannot coexist with an actual sin, namely mortal sacrilege,
which the person confessing commits by concealing one or more sins without a just cause, whether
through malice or through gross negligence.

It follows from this that a general accusation, if not contrary to the Divine Commandment, suffices
for the nature of the Sacrament of Penance. Croix likewise writes: loc. cit.: For the validity of
absolution it suffices to accuse oneself of sins in general, although, speaking in itself, this is unlawful
according to what was said from number 620; and in the place cited, number 623: If someone outside
necessity thus accuses himself only in general of venial sins, without determining any one in its
species, he is indeed validly absolved, as authors more commonly teach with Herinx, disputation 3,
number 67, and Bosco, number 114. Suarez (Disp. 23. Sect. 1. n. 9.) in respect to general accusation
of a dying man, who cannot specify his sins better, teaches: Finally, one who had no consciousness of
mortal sin, if at that moment he said that he had sinned venially, should without doubt be absolved,
since in venial matters it is not necessary for confession to explain number or species; but one who
says that he has sinned says at least that he has sinned venially. Therefore this will be sufficient
matter. To this the great teacher presumes an objection (n. 10) which he answers in the sense of the
above-mentioned theologians. You will say: by this argument it would be proved that a confession of
venial sin in general is of itself sufficient in one who has no consciousness of mortal sin, even outside
a case of necessity. The answer is that, speaking only speculatively, perhaps this can be defended,
both for the reason stated and also because’ one who confesses idle words is judged to present
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sufficient matter, and yet he declares his conscience no more than one who says that he has sinned
venially, nor does he alter the confessor’s judgment more. Nevertheless, in practice this must be
denied because of the uncertainty of the matter. Not without importance for our question it is to
learn how Suarez refutes the reasoning of theologians, who maintain that signs of contrition without
the manifestation of a particular sin are not sufficient to grant absolution to a dying man who can no
longer speak. The argument of these theologians was the following: Where knowledge of some
particular thing is not given, a judgment of prudence has no place; therefore neither does absolution.
He answers (n. 7): It is one thing to know that another has sinned, but another to know that the
other acknowledges and sorrowfully subjects his sins to the keys so that they may be forgiven; and
this special knowledge is provided there. Hence, although that confession is called general with
respect to its remote matter, it is particular with respect to its proximate matter. ... For no sufficient
reason proves that it must be distinct on the part of the thing concerning which the accusation is
made, or that this belongs entirely to the essence. And number 11 discusses this more closely. Nor
does it matter that the remote matter, which is as it were the object of that confession, is universal;
because absolution immediately concerns the proximate matter, which is a particular confession, and
its effect also concerns this particular person, and thus this whole action concerns particulars.

* . . . .
To what extent this reasoning stands the test we will not examine here.

[230] It is plain from the quoted passages that Suarez considers a general accusation sufficient for the
validity of Confession, not only in the case of necessity, but also outside of it, when it relates to sins
for which there is not the obligation by virtue of a Divine commandment to confess with kind and
number. This opinion is supported by Herinx, who teaches it even more distinctly in the following
words: Whether one who has no necessary matter confesses sufficiently, even outside necessity, by
accusing himself of all sins in general or of venial sins in common? I answer that it appears entirely
so: because venial sins in their species are not necessary matter for confession; moreover, such a
confession is a sorrowful accusation of sins, as is clear from what was said in the conclusion. For the
reason that this is not valid outside necessity for those who have mortal sins is that they must
express them according to species and number, insofar as possible. To the list of theologians there
extensively quoted in support of this opinion might be added many more who teach the same, as, for
instance, Alexander de Alés, Sylvester, Burghaber, Dicastillo, Diana, Coninck, Voit, Reuter.

There seems to be sufficient evidence, therefore, that the validity of a general accusation in the
Sacrament of Penance is based upon good reasons and excellent authority. And now we ask:

II. Is such a general accusation permissible? If our opinion were correct beyond all possible doubt,
this question might at once be answered in the affirmative, assuming that there would be no
objection from any quarter. The reasons given by us do not, however, remove every doubt concerning
the validity of a general accusation; even if they did, such a general accusation, except in case of
necessity, would offend against a universal binding usage of the Church, and it would not correspond
to the special character which our Lord wished to give to the holy Sacrament of Penance. For the
theologians teach that the confession of all mortal sins committed after Baptism is a Divine
commandment, because the Saviour intended to appoint the priest a judge to whose decision the
sinner’s fate should be absolutely subjected, not according to human discretion but according to the
laws of Divine justice and mercy. Each mortal sin incurs in Divine justice the loss of heaven, and
mercy decrees to restore to the sinner that which he lost. The priest, who in the Sacrament of
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Penance has the task of restoring, if possible, to the sinner this lost title to heaven, must be made
aware of every single mortal sin, and therefore the sinner must make known to the confessor all his
mortal sins. To describe a matter exactly, it is not enough to state the genus to which it belongs: there
must be added the differentia specifica. The word sin gives only the general idea of an act contrary to
the Divine commandment. So does the expression Divine commandment give only the general idea of
a commandment, and is specified only by the object of the commandment. The idea of sin, be it
mortal or venial, finds its differentia specifica in the relation of the sinful act to a certain object aimed
at by the Divine commandment. Therefore the expression, “I have sinned,” is not one which indicates
the essentials of a sin. Whatever the Saviour has ordained in regard to the Sacrament of Penance
must be present at every administration of the same, provided it is possible and the object of the
commandment is not lacking. The object, however, namely the priest’s judicial power over the sinner,
as instituted by Christ, is present in the case of all sins, confessed or not confessed. Therefore a
general accusation, except in a case of necessity, is never sufficient for Confession, and there is always
the obligation to make known to the confessor a specified sin.

This opinion is, with few exceptions, universally shared by theologians. I will quote their testimony
in detail, so that the reader may better know and appreciate their teaching. In the first place, there is
Suarez (Disp. 23. Sect. 1. n. 10.). He teaches, in regard to the validity of a general accusation, that it
is not certain, and states immediately that, practically, it does not suffice. That confession ... is of
itself sufficient ... must in practice be denied because of the uncertainty of the matter. I say, therefore,
that although a person is not absolutely bound to confess the species of venial sins, nevertheless, on
the supposition that he wishes to confess, he is bound to present entirely certain matter, if he can,
and therefore ought at his own discretion to confess some particular venial sin. No less emphatically
Laymann teaches (Lib. 5. tr. 6. cap. 6. m. 14. ef 15) that one is obliged to make specified accusation.
Finally, I warn that the doctrine of Alensis, part 4, question 77, member 1, articles 1 and 2, and
Sylvester, under Confession 1, question 13, is not to be admitted: namely, that one bound by a
general or particular statute to confess, if he has no mortal sin, satisfies the obligation by confessing
venial sins generically, that is, by saying that he is a sinner or has failed in many things, at least
venially. For the common practice of good confessors opposes this doctrine: outside a case of extreme
necessity they do not confer sacramental absolution upon a penitent unless he has confessed some
certain sin, whether mortal or venial. For since the Sacrament of Penance is conferred by way of a
judicial absolution, it appears entirely fitting, and the institution of this Sacrament demands, that
certain matter be presented and subjected, so that the judgment of absolution may be rendered more
determinately, especially with the practice of the Church and the sense of the faithful concurring.
Therefore, although someone is bound by no law to confess venial sins, yet on the supposition that
he wishes to confess and be absolved sacramentally, he must explain some sin in its species. I say
some sin, whether one or several. For it is neither necessary nor usually advisable carefully to gather
all venial sins according to species and number in order to make a confession; rather, this is the best
counsel for those who abstain from mortal sins: that with humility they disclose those venial sins
which weigh more heavily upon their souls and from which they desire to be freed, with renewed
sorrow and a resolution of amendment. Elsewhere (Cap. 8. n. 7. et 8.) he puts the case that very
illiterate persons confess to having sinned, but are incapable of specifying a single, even venial, sin,
though the confessor examines them. Of them he says: I answer with Suarez in the place cited and
Coninck, disputation 7, doubt 1, number 6, that such a person, truly attrite for sins in general but
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unable through ignorance and simplicity to remember or explain any one in particular, can be validly
absolved even outside the point of death. I say secondly that in practice this speculation has no place.
The reason is that if a penitent who remembers no mortal sin nevertheless desires to confess
sacramentally, he must explain some venial sin in particular, if he can, so that the Sacrament of
Penance may be administered more fittingly and certainly, as St. Thomas testifies in the place cited,
question 2, article 1, reply 2. It must always be presumed that the penitent can do this, especially
when examined and assisted by the confessor, since no one appears so dull that he cannot understand
and remember that he was negligent in prayer or spoke an idle or harmful word, etc. Yet even if we
suppose that from the circumstances the confessor judges the person so ignorant that he cannot
confess anything in particular, he nevertheless ought not to absolve him outside danger of death, but
should openly tell him that sacramental absolution is not being conferred and that he is left to his
own conscience, since, though examined, he refuses to state the matter of the Sacrament. First,
because this is the practice of good confessors. Second, because there is danger that such a person,
because of his ignorance, lacks true sorrow for sins and merely says that he has sinned because he
has heard that all people are sinners. Third, because, if he has supernatural sorrow, he can be justified
from his hidden sins by receiving the Sacrament of the Eucharist. Fourth, because, if we once concede
that absolution outside extreme necessity can be conferred upon the faithful who explain no sin in
particular, priests will abuse that faculty contrary to the legitimate institution and use of sacramental
confession. Such persons may also be found in gross ignorance regarding necessary articles of faith.
La Croix (Lib. 6, part 2, n. 622) says upon the same point: It appears more probable that outside a
case of necessity it is not lawful to accuse oneself only in general of venial sins alone, for example by
saying, ‘I accuse myself of the many venial sins I have committed during my life,” but that something
must be added at least in its species; both because this is contrary to the practice of the Church and
because this Sacrament was instituted by way of accusation and judgment, and these, speaking in
themselves and ordinarily, must concern matter that is at least certain and determined in its species.
Suar. d. 23. s. 1. n. 10. Aversa § quarto. Bosco d. 7. s. 9. a nu. 115 Con, et Bonac. apud. Diana p. 3. t.
4. R. 66. contra Dicast. n. 761. Burgh. cent. 3. casu 41 et alios. What Croix says here about venial
sins, applies also to mortal sins already forgiven by Confession.

1233 | Bonacina (Disp. 5. qu. 5. sect. 2 punct. 2. § 3. diff. 2. n. 15 et 17) also requires the confession of
a specified sin: Fifth, you will ask whether one who has no mortal sins but only venial ones satisfies
the obligation by saying generally that he has sinned venially, without explaining the species or
number of the venial sins. Some doctors answer that he does satisfy it. But with Suarez, disputation
23, section 1, number 10; Coninck, disputation 7, doubt 1, number 6; and others, I hold that in
practice some sin must be explained. The reason is that, although we are not bound to confess venial
sins, nevertheless, on the supposition that we wish to confess, we are bound to present entirely
certain matter, as is clear from what was said above concerning the matter of the Sacraments.
Consequently, we are bound to explain in particular some kind or species of venial sin whenever we
can speak and express it in particular, although we are not bound to explain those sins as to number.
Connick anticipates the objection: You will say: it would follow from this that we may lawfully
absolve certain ignorant persons who, when they come to confession, say generally that they have
sinned, are sorry for it, and ask pardon and absolution, yet however much they are examined by the
confessor they cannot remember in particular even one venial sin committed by them. I answer: (1) If
such persons truly understand that they have sinned and, being attrite for it, truly intend to confess,
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they are validly absolved. (2) Commonly, however, unless some grave necessity is present, they ought
not to be absolved, because commonly they do not appear to understand what sin is or that they have
truly offended God. ... Add that it is altogether fitting that, insofar as possible, this Sacrament never
be conferred unless the person confessing states some sins in particular, because from that confused
general confession only a certain vague knowledge of the penitent’s state is obtained. But it befits a
judge to render sentence from determinate knowledge when necessity does not compel otherwise.

Catalani (Part. 3. qu. 6. cap. 7. n. 9.) teaches the same and makes use of almost the same words as
Bonacina: You will ask whether one who confesses only venial sins, because he committed no mortal
sins, explains himself sufficiently in sacramental confession if he says, ‘I have sinned venially,’
without explaining their number or species. I answer that although there is no obligation to confess
venial sins, nevertheless, on the supposition that someone wishes to subject them to the keys, he is
bound to express them, if not as to number, at least as to species, so that he presents entirely certain
matter; for thus must the matter of every Sacrament be whenever it can be. Therefore, if he can
express the species of the venial sins, he must do so. He quotes Suarez, Coninck and Bonacina.

Herinx (Part. 4. tr. 4. disp. 3. n. 67) inclines to the opinion that a general accusation not only suffices
for the validity of the Sacrament, but that it is permissible to put into practise; however, he does not
wish to press his opinion. He writes: Nevertheless this is not readily to be put into practice, both
because common usage opposes it and because various authors judge it unlawful, although I see no
solid foundation. Accordingly, the general clause by which penitents at the end of confession accuse
themselves of all sins can serve this purpose: that if perhaps more serious sorrow does not extend to
the slight and daily faults which the penitent habitually and as though from custom confesses,
absolution may nevertheless be valid if there is some sorrow for sins extending at least to grave sins
committed at some time, to which this clause also applies,

Herinx, by maintaining that there is no valid reason for the opinion that a general accusation be not
permissible, goes too far, as is shown in what has been said above. He is correct, however, in
remarking that in the accusation of small venial sins, made from habit at every Confession, a true
contrition may easily be lacking. This did not escape the wisdom of St. Alphonsus; he not only draws
the particular attention of the confessor to it, but he also gives the remedy for averting this evil. It
will not be unprofitable to conclude this argument with the practical hints which this holy doctor has
left us in this respect. We will quote them literally from his Praris Confessarit (Lib. 6. ». 449. dub. 1.
n. 71.): Since it is the common opinion that it is a grave sin and sacrilege to receive absolution upon
slight sins confessed without true sorrow and purpose of amendment, and that sorrow for the
multitude or excessive number of such faults is not sufficient without sorrow for some one of them
in particular, as we have maintained against the opinion of certain persons, it is readily to be feared
that confessions of this kind are sacrilegious or at least invalid. Therefore let the confessor take care
not indiscriminately to absolve penitents of this kind; for even if they are in good faith, he himself
cannot be excused from sacrilege if he imparts absolution to those who cannot be judged sufficiently
disposed for absolution. Accordingly, if he wishes to absolve a penitent who has no sin to confess, he
should either take care to dispose him to sorrow especially for some slight fault which he abhors
more, or suggest to him that he confess some grave sin of his past life against some precept (it
suffices to confess this generally without number), so that he may have certain matter for absolution.
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And in another place he adds: How many invalid confessions—which in themselves are true
sacrileges—are made through the negligence of confessors in this matter!

1237 The reasons upon which we based the discussion of our second question justifies the
conclusion that a confessor who would follow a contrary practise would act with daring, and would
be guilty of grievous fault.

Joseph Aertnys, C.SS.R.

Case XLIX: Jurisdiction

1238 | The priest Severinus, well acquainted with Prudentius, the bishop of another diocese, visits this
diocese and requests jurisdiction to hear Confessions. Prudentius tells him: “Whenever you are in my
diocese you have jurisdiction to hear Confessions, together with faculty to absolve from cases
reserved to the bishop.” Two years after this Prudentius dies. Severinus now asks his confessor: 1.
Does the jurisdiction which Prudentius gave me continue until a new bishop takes office, and just
when will it terminate? 2. While Prudentius still lived a change was made in reserved cases; does my
faculty continue in their respect? 3. Upon one occasion I received there jurisdiction to hear the
Confessions of nuns; was I, in their case, permitted to exercise authority in reserved cases?

2

The answer is not difficult. Ad. 1 Prudentius had said: “Whenever in my diocese,” etc. It may be
claimed that, as Prudentius is dead and the diocese is no longer his, the jurisdiction was given by
Prudentius only for the duration of his administration. This interpretation appears artificial and not
justified. Prudentius uses the expression my diocese instead of mentioning the name of the diocese,
and he would have expressed himself more definitely if he meant to authorize Severinus only for the
period of his administration. It is therefore to be held that the bishop did not restrict the jurisdiction
to the time of his own life, nor to his episcopal administration. The granting of the general
jurisdiction is a gratia facta presbytero, which even re integra, i. e., if the priest during the
administration of his friend had not once made use of it, is not affected in its duration by the death of
the awarding bishop: arg. c. 36, in VL, 3, 4: a grant of this kind—which, since it contains a special
favor, ought to remain in force—does not expire, even while the matter remains untouched, through

the death of the grantor.

Severinus may accordingly continue to make use of his jurisdiction, not only during the vacancy, but
even later, unless, of course, the new bishop revokes all faculties granted by his predecessor.
Propriety requires, however, that Severinus should acquaint the new bishop with the powers granted
to him, and request confirmation of the same.

Ad. 2. This question may also be answered in the affirmative, for the faculty to absolve from reserved
cases was not granted in a restricted sense, regarding only certain reserved cases, or the reserved
cases then prevailing, but in a general sense, and there is no reason for restriction to the reserved
cases which were in force in the time of Prudentius: Arg. reg. jur. 15, in VI.: odia restringi et favores
convenit ampliari. Whether the reserved cases were lessened or increased by Prudentius, Severinus
enjoys in this respect unlimited jurisdiction. If, however, the new bishop has created new reserved
cases, there is therein contained a silent revocation of the general jurisdiction formerly granted to
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confessors for these cases, and Severinus cannot thereafter absolve from these new reserved cases, no
more than the priests of the bishop’s own diocese, without explicit new delegation.

Ad. 3. What has just been said about the general validity of the faculty to absolve from reserved cases
finds application also in this regard.

Severinus could pro casu absolve also nuns, not only from not reserved, but also from reserved sins.

Dr. Rudolf R. v. SCHERER.

Case L: Doubt Before Celebration

1240] Father Caius, about to celebrate Mass, was in doubt if, perhaps, he had not grievously sinned by
voluntary consent to a certain thought. While not positive of the fault, he was neither certain of the
contrary. He decided to celebrate, because, according to the opinion of many theologians, the
obligation to confess in such case is not certain. Neither did he feel obliged to awaken perfect
contrition, since he reasoned that positive contrition cannot be felt about a doubtful matter. With
trepidation he read subsequently in Elbel (Part II. n. 166, p. 65 of the new edition) that this great
theologian and probabilist teaches that the view of confession being necessary in such a case should
certainly be adhered to omnimodis sectanda. He decided to submit the question to his confessor. He
read also Elbel’s opinion that a priest need not abstain from celebration if in doubt whether he had
taken a drink of water before or after midnight. In the following night Father Caius awakened and,
feeling great thirst, he drank some water, without bothering about the time, and said Mass the
following morning, not, however, without some concern. He submits both matters to his confessor.
What must the latter reply?

1. Concerning the first point, we may say that it seems certain to present-day moralists that in this
case, before the reception of the holy Communion, or before celebration, there is no obligation to
confess. Thus Ballerini, Lehmkuhl, Hilarius and others (even St. Alphonsus maintains this view, at
least in his work Homo Apostolicus, tr. 15. n. 34. and tr. 16. n. 31, where he reverses the opinion
stated in his larger work, n. 475). I am not of opinion that the speculative doubt of commission or
non-commission of a mortal sin can generally (communiter) by the attending circumstances be
resolved into certainty one way or the other. My pastoral experience has shown that such a doubt
under many circumstances may remain indissoluble, and under such condition there exists no strict
obligation to confess. The Council of Trent obliges to Confession only those who are conscious of
mortal sin; the doubter, however, is not conscious of mortal sin. Elbel, otherwise a pronounced
probabilist, is here, after citing that this argument is accepted by many theologians, not consistent.
The cause of this inconstancy is the fact that Elbel leaves almost entirely out of consideration the
safety which the act of perfect contrition affords, and upon which he, like many other moralists of his
time, does not venture to rely. To arouse this act is, of course, of obligation, unless in the case of
imperfect contrition Confession is made, because there is to be avoided the danger of receiving the
Most Blessed Sacrament in a manner that its effects would be lost. It would, no doubt, be most
deplorable if a priest were not conscious, with moral certainty, of having perfect contrition, for there
is hardly a subject about which he should. instruct the people more frequently and impressively than
the act of the love of God and the contrition proceeding from it. Through this act is given the
certainty of the state of grace. If any doubt should remain, even in one well informed, I agree with
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Lehmkuhl (/. ». 150), who says that there is no obligation to seek further certainty (after having done
the best one could and what was considered necessary). I should not even advise the priest to
confess, at least not one who confesses every week or fortnight, since the advice to confess doubtful
sins, while proper in the instance of the laity who easily deceive themselves in regard to their sins, is
less in place for the well-informed priest who celebrates daily and confesses regularly within the
stated times. It may be asked: Is it possible to awaken certain contrition about an uncertain sin? It
may be admitted that it cannot be done because contrition must contain the consciousness of
committed sin; but the obligation to awaken the act of contrition, or at least the perfect act of charity
which virtually includes contrition, remains, because without moral certainty of being in the state of
grace one must not approach holy Communion. He who makes an act of perfect love of God, and by
reason of this love repents of all previous sins he may have committed, has surely complied with this
obligation.

1242] 2. As concerns the second point, the drinking of water, Father Caius did not correctly, or at least
not fully, comprehend the teaching of Elbel (. 167), to which to-day, as in Elbel’s time, the moralists
satis communiter adhere. This teacher says that when in doubt whether he ate or drank before or
after midnight, one is not obliged, for this reason, to abstain from holy Communion; it is not positive
that he has not been fasting, therefore reception of the Most Blessed Sacrament is not prohibited to
him. It is nowhere asserted, as Elbel rightly observes, that the Church wishes her commandment be
complied with so rigidly, that even those who doubt whether their fast has not been broken should
deny themselves holy Communion. Father Caius, however, has overlooked what Elbel has to say, in
conclusion, about the dubium antecedens. It is not permissible to cause such a doubt by voluntary
action. It is the quite elementary condition of probabilism that we have done what we ought to have
done, or what we could, in order to avoid uncertainty. We are obliged to take care that we keep the
Commandments, and that we do not transgress their prohibitions. In the Commandment and
prohibition, of which there is question here, is conveyed the injunction that we must avoid any
uncertainty, and not cause it to exist, as to whether we are fasting from midnight or not. He,
therefore, who drinks something, and purposely refuses to ascertain what time it is, cannot avail
himself of the probabilistic principle. By receiving the Blessed Sacrament he would confirm his
grievously sinful indifference as to whether the Commandment of the Church in this important
matter is observed or not. If Father Caius had in his simplicity intended to follow the probabilistic
principle, then he has subjectively not sinned; in reality, however, this application of the principle is
not allowed.

[243] If, in this case, the celebration is imperatively necessary, and if Father Caius has foreseen the
necessity, he will have to proceed like one conscious of a grievous sin.

Julius Miillendorft, S.J.

Case LI: Wine Mixed with Water Consecrated

|244] By oversight the Mass wine had been put into a bottle half filled with water, and the mixture
was used for holy Mass by two priests who celebrated at the same time. When the unfortunate
mistake was discovered one priest was at holy Communion, and had just consumed the wine mixed
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with water; the other priest, however, without having noticed the state of facts, had finished holy
Mass and returned to the sacristy.

Question: What must these two priests do, in order to comply, to their best ability, with the Divine
and ecclesiastical law of the integrity of the holy Sacrifice of the Mass?

1. It is to be remarked, first of all, that the mixture here spoken of, water and wine, is beyond all
doubt a wholly invalid materia consecrationis. The opinion of some theologians that the consecrating
material may be one-third water and two-thirds wine is rightly restricted only to the case si vinum sit
generosum (St. Alph. 1. VI. n. 210), and for security’s sake the rule is made: it is advised ... that the
priest, when offering in the chalice, not exceed eight or ten drops of water. Marc. n. 1524.

2. As regards the priest who has partaken of the invalidly consecrated materia, the rubic of the Missal
prescribes precisely what he has to do. According to Rubr. Tit. IV. de defectu vini n. 5, he must, if
possible, cause both substances to be brought, host and pure wine, then mentaliter offer and
consecrate both (incipiendo “qui pridie,” etc.), and finally consume both and conclude holy Mass. In
this case the holy Sacrifice is complete and the obligation of the stipend is complied with. (A
complete exposition of this rubic is found in the splendid work of Benedict XIV., De Sacrosancto
Missae Sacrificio, lib. III. cap. XV.)

12451 3. If, on account of a much smaller quantity of water, the materia may be considered as
doubtful, then both substances must nevertheless be duplicated, but consecrated only conditionally:
sub conditione; si prior materia non fuerit consecrata (according to St. Alphonsus I. VI. n. 206, but
opposed by the opinion of other theologians), in order that, in case the former consecration was
valid, there is not committed an iteratio Missae, or a sacrificium truncatum.

4. For the other priest, who before discovery had already returned to the sacristy, the rubric contains
no instruction, and most authorities who speak the defectu vini, leave him without counsel. He
remembers in his perplexity the very probable opinion of theologians that the priest, after his return
to the sacristy, if he has not taken off the sacred vestments, may consume any fragments of the
Sacred Host consecrated at the just concluded sacrifice. (St. Alph. 1. VI. n. 251) and the precept that,
if the celebrating priest, after the consecration of one species should faint or die, the holy Sacrifice
should even after interruption of about an hour be continued and finished by consecration of the
second species (St. Alph. 1. VI. n. 355). He concludes, therefore, that in his case the act of sacrifice
was not concluded so absolutely that he might not return at once to the altar, and by consecration of
proper species validate the sacrifice, provided it can be done without giving scandal to the people.

This reasoning, however, is incorrect. Cardinal Gousset states: The priest who becomes aware of the
essential faultiness of the sacramental materia after he has left the altar, must not return to the same
in order to repeat the consecration (II. vol. n. 175). Scavini asserts the same (lib. III. n. 177): If a
priest, having already returned to the sacristy, learns that he consecrated water instead of wine, he
ought no longer to supply the defect, because the Mass has already been completed. Indeed, they say
that if the priest learned of the defect after the final blessing, nothing is to be supplied; otherwise it
would appear more a repetition of the Mass than a repair of the defect. Thus the ancient Roman
Missal printed at Venice in 1557.

The priest in our case has therefore communicated validly, but the Mass, on account of the one
invalid materia, was invalid as a sacrifice, juxta séententiam communiorem et probabiliorum (St.
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Alph. 1. V. n. 306), whence results for him the obligation of offering another valid holy Mass for the
stipend received for this particular Mass.

John Schwienbacher, C.SS.R.

Case LII: Rite of Extreme Unction, When Several
Persons Are to Receive It at the Same Time

1247] The Ritual provides the rite by which several children or adults may be baptized at one time. It
contains, however, no explicit instruction for the case that Extreme Unction is to be administered
simultaneously to two or more patients, occupying one and the same room, a case which sometimes
occurs in hospitals and during epidemics. The renowned author of the Sacrae Liturgicae Praxis, De
Herdt, treats this case in Vol. I. (Pars. VI. No. 24. II.) in his work, and Hartmann, in his Repertorium
Rituum (§186, n. 3) states: “If several persons at the same time are to receive Extreme Unction, all
prayers without accompanying ceremonies are to be spoken in the plurality, but those to which are
joined ceremonies are to be said individually.”

In justification of this procedure De Herdt refers to the baptismal rite, and claims that what the
Ritual allows in administering Baptism to several at the same time, cannot be unallowable in
administering Extreme Unction, and here also should the rule apply: that prayers which are not
joined with actions are to be said only once, but actions with their accompanying prayers are to be
repeated over each person, this all the more because a continued repetition of the long prayers would
not only be a hard task for the priest, but also irritating to the patients in the room. About changing
into the plural form of prayers to be said only once De Herdt remarks: At least if this change can
conveniently be made; otherwise words spoken in the singular are understood as applying separately
to each person.

Concerning the various ceremonies, or actions, to which De Herdt no further refers, the prescribed
anointings are, of course, to be given each patient separately. Besides these the Ritual for Extreme
Unction prescribes only three other actiones: 1. The presenting of the crucifix to be devoutly kissed
by the patient: He presents the Cross to the sick person to be devoutly kissed (Rit. Rom.). Wherever
so prescribed during the ceremony it must be handed to each patient separately. 2. The blessings over
the patient, accompanying certain prayers and bestowed with the priest’s right hand (in some
dioceses with the crucifix). These blessings may be given, according to the universal usage of the
Church, without doubt in the plural form sub uno to all recipients simultaneously. 3. Finally, the
Ritual prescribes the laying on of hands. Such laying on of hands is also prescribed in the baptismal
rite, particularly in the one for the Baptism of adults. For the baptismal rite the Roman Ritual ordains
explicitly: The priest lays his hand upon the Elect, or, if there are several, upon each one.—And the
prayer is to be said in the plural number; and again: if there are several, he lays his hand upon the
head of each one and says the same Exorcism in the plural number and the appropriate gender. If we
follow the baptismal rite as guidance for our subject, then in Extreme Unction the prescribed
imposition of hands is to be made super singulos, super capita singulorum, but the accompanying
prayers are to be said in numero plurali just once, over all. Since, however, the first imposition of
hands stands in close relation to the sacramental anointing and form, and the accompanying prayer,
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extinguatur in te, etc., being very brief, it would recommend itself to repeat the prayer for each
individual patient.

1248] All other prayers of Extreme Unction may be said once, in the plurality, if several patients
receive it at the same time, and thus the sacred function will be greatly simplified. This applies all the
more to the prayers said while giving holy Communion to the sick, if this Sacrament is administered
at the same time.

1249] Regarding the Benedictio Generalis in articulo mortis S. Bened. XIV. praescripta, usually
bestowed after Extreme Unction, the following decision of the S. Cong. Indulg. of July 10, 1884, may
serve for guidance: To the doubt: Whether, in imparting the Apostolic Blessing with a plenary
indulgence at the point of death, the practice may be tolerated whereby several dying persons
together are once admonished, in the plural number and the proper gender, concerning those things
which Benedict XIV (Pia Mater) prescribes as preliminaries, and the prayers and orations designated
by that Constitution are said, while the formula of the Blessing itself, which begins, ‘May the Lord N.
J. Ch.,” etc., as far as the words, ‘I grant thee in the Name of the Father,” etc. Amen, is pronounced in
the singular over each person? It judged that the answer should be: Yes. According to this decision,
therefore, the exhortations and prayers, but not the actual absolution: Dominus noster Jesus
Christus, Filius Dei vivi, etc., may be said once for several patients, while the absolution itself, to be
lawful and valid, must be repeated over each individual, as seems plain from the wording and sense
of above decision.

John Schwienbacher, C.SS.R.

Case LIII: Reconsecration of a Portable Altar

1250] The question about reconsecration of an altare portatile is frequently brought up. It has often
been laid before the S. Cong. Rituum and apparently contradictory answers have been given. This is
due probably to the fact that the question was accompanied by special circumstances, which, while
influencing the answer of the Congregation, were not mentioned in the text of the decision. De
Herdt’s Sacrae Liturgiae Praxis, says about it (Tom. 1, p. 243, § 177): If the sepulcher is intact and the
sacred relics are preserved, but the episcopal seal impressed in Spanish wax over the sepulcher has
been erased, then according to the decree of May 23, 1846, the portable altar needs a new
consecration because the identity and authenticity of the relics are not established; but according to
the decree of March 11, 1837, celebration may take place on such an altar provided the consecrated
stone or portable altar is intact; and according to the decree of September 23, 1848, a portable altar
whose seal is broken, or on which the seal placed over the relics enclosed in the sepulcher does not
exist, does not lose its consecration unless the sepulcher or its cover has been broken, or that cover
has been removed. To understand these decrees, which seem contradictory, it must be considered
that the episcopal seal is not something essential to the consecration of a portable altar, as is also
clear from the pontifical, in which no mention is made, in the consecration of a portable altar, of an
episcopal seal to be placed upon the sepulcher; thus the seal must be regarded only as a sign or
testimony of the authenticity of the relics and of the consecration of the altar that has been
performed. Therefore a portable altar whose seal impressed in Spanish wax over the sepulcher does
not exist or has been erased does not lose its consecration unless the sepulcher or its cover has been
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broken, that is, the small stone which closes the repository of the relics, or even if this cover alone
has been removed; nor does it need a new consecration provided it is certainly established from
continuous use or otherwise that the altar was duly consecrated. But if the episcopal seal has been
erased and it is not certainly established from continuous use or otherwise that the altar was duly
consecrated—as when the altar has fallen out of use and has been kept by laypeople, etc.—it needs a
new consecration, even if the sacred relics are found preserved, according to the cited decree of May
23, 1846, because the identity and authenticity of the relics are not established and, consequently,
neither is the consecration of the altar.

12511 The decision of May 23, 1846, above referred to, is quite similar to the one of February 28,
1880, as above reprinted. But even in this case, the Congregation does not maintain the essential
necessity of the episcopal seal, for in the same inquiry: dubium II utrum sepulchro apponi possit et
debeat sigillum Episcopale? it answers: apponi posse: i. e., therefore, if the stone is really
consecrated, the seal may or may not be added afterwards; in each case it is allowed to use the altar.

The noteworthy point of the decision of February 28, 1880, lies in the words: nisi constet (Altaria)
rite fuisse consecrata. This proof requires only a certitudo moralis, namely, that the altar-stone had
always been considered consecrated, has always been in use, and that there is no visible sign of an
opening of the locking-stone (operculum). Compare with this the wording of the above cited decision
of March 11, 1837. Doubt II. Are altars to be interdicted if the sepulcher exists without a seal? Doubt
III. Is that at least to be carried out when the sepulcher is visible but no trace of a seal placed upon it
remains?—Answer. Provided the consecrated stone or portable altar is intact, celebration may take
place upon it.

Let us consider the matter in praxi. The locking of the altarstones takes place at the consecration, and
the little stone cover is firmly cemented. Then these consecrated stones are placed in reserve, and
they are only sealed when the bishop causes them to be distributed. The seal is simply placed upon
the stone by someone in the episcopal chancery, to show which bishop has performed the
consecration. It is well known that sealing wax falls easily off the hard stone. An awkward pressure,
the carelessness of a sexton while decorating the altar, suffices to knock off the brittle seal, especially
when not placed in an appropriate depression, but on the surface of the stone.

Such decisions of the S. Congregatio cause considerable anxiety to pastors, and if the seal on the
portable altar is broken or entirely gone, they think the stone must be immediately dispatched to the
bishop for reconsecration, when in fact it has been in constant use for a long time, and has been
examined in many visitations. Hence the rule is to examine carefully the locking-stone and its
cementing, and if everything there is found solid and in place, there is no need to be anxious and
troubled about presence or absence of the seal.

E v. Oer.

Case LIV: Must an Informer Make Restitution
for the Injury Caused by his Denunciation?

1253 | Fabian harbors hatred towards Sebastian and seeks an opportunity to revenge himself upon
him. This opportunity offers itself when he discovers that the latter has undervalued dutiable goods,
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which he imports, and so defrauds the Customs, Fabian informs the authorities, and in consequence
Sebastian is caught in the act and sentenced to the usual fine, which, of course, he must pay.

Question.—Has Fabian sinned against Sebastian, against justice, and is he obliged to make
restitution?

Answer.—Fabian has sinned grievously against the love of the neighbor, because his denunciation
was inspired by hatred, but not against justice, and, therefore, he is not bound to make restitution
(compensatio), because the informer has violated no strict right of the other. In consideration of the
public welfare everyone has the right, though not the duty, to report for punishment a person who
commits a punishable act. Evidently he would not have acted unjustly if his hatred of Sebastian is left
out of consideration; the motive, or interior intention, cannot change anything in this respect; it
cannot make wrong something that of itself is right and lawful.

M. J. Schlager, D.D.

Case LV: A Difficult Case Presented by the Confession of a Bride

|254] Bertha comes to Confession in preparation for her marriage and acknowledges that she is
pregnant by a third party, the intended husband knowing nothing of the fact. May she enter the
married state without revealing this to the bridegroom?

In regard to marriage, distinction is made between such defects and circumstances that violate the
bridegroom’s vested rights, and such that do not interfere with his actual rights, though they render
the marriage less desirable. To the latter belong poverty, inferior position, lack of beauty, loss of
virginity, and the like. As regards these things the bride must not positively deceive the bridegroom
by lying or dissimulation, but neither is she obliged in justice to make them known, not even if
expressly asked about them.

As regards the corruptio, St. Alphonsus teaches positively that if the bridegroom makes inquiries
about it: she may conceal it by answering equivocally; for then she does not feign, but conceals a
hidden defect. L. VII. 864. It is different with defects which detract from the bridegroom’s right, as
do, for instance, infamy, sexual disease, etc. In this class of defects must be included pregnancy by a
third party. Lacroix confirms this explicitly (L. VI. 183). A sin against justice is committed by those
who sell corrupted merchandise as perfect, particularly if the defect is concealed. Even if the bride
has the firm intention to make compensation to the bridegroom for the damage resulting by the
marriage (alendi prolem alienam), it is a question whether she will be capable of doing so. The fact
that a wife who gives birth to a child by adultery is not obliged to make her husband aware of the
fact, has no relation with our case. There is an indissolubly contracted marriage, quoad vinculum, and
most deplorable consequences would result for the whole family from such revelation, while here a
bride is only preparing to contract matrimony and from the revelation she alone would be at a
disadvantage, and in a collision of the law the right of the innocent prevails over that of the guilty. It
follows that Bertha must make known her condition to the intended husband, as also St. Alphonsus
teaches (L. VIL. n. 865 excepitur 1). In case she is not aware of this obligation, the confessor must
instruct her, if she herself asks for information; is she bona fide and may be expected to obey, she is

124



to be so instructed, also if she does not ask. If, however, the confessor has good reason to suppose
that his direction will be fruitless, he had better keep silent and leave her bona fide.

1255] What is to be done if, as in our case, the woman makes her Confession directly before the
marriage? And if great danger is present that through such a revelation the marriage would even at
the last moment be prevented to her public disgrace? Here it is necessary to discriminate. It is
possible that the bridegroom will not become aware that the child has someone else for father. If this
may be presumed, the bride cannot be obliged by refusal of absolution to incur great disgrace by
revealing the truth, provided she is of the firm intention to do all in her power to avoid any injury to
husband and legitimate children. To such an extraordinary step, as the revealing of the true situation,
which would require a truly heroic act, Bertha cannot be obliged. The loss of honor and good name
predominate, because of higher degree than a possible harm to the husband’s fortune. If, however, it
is probable, or even certain, that the bridegroom wil learn the true state of affairs, for instance, by the
early time of the birth, then I should again advise to discriminate according to the impression which
the bride’s deception is likely to make upon the man. Possibly it may be supposed in good reason that
the husband will accept the inevitable and forgive. Presuming this she may even in such case keep
her silence; not, however, if the deception, as really must be feared, will result in a very unhappy
marriage, or if it must even be expected that the husband will have recourse to the courts and
institute proceedings for separation, or even divorce, on this ground. In this case the evil
consequences are of greater account than the injury to her honor, and she must withdraw even at the
last moment. George Freund, C.SS.R.

Case LVI: Does the Reservation of Absolution of an Accomplice
Extend to the Case of One Who Had Transgressed Before Ordination?

1257] Tt is known that Pope Benedict XIV,, in his constitution Sacramentum Poenitentiae, of 1741, has
prohibited all priests under penalty of excommunication, specially reserved to the Pope, and nullity of
the absolution given, to hear the Confession of and absolve the complex in peccato turpi (except in
case of most urgent necessity). The decree ordains: By Apostolic authority and the fullness of our
power, we interdict and prohibit each and every priest, both secular and regular, of whatever order
and dignity, even if otherwise approved to hear confessions and fortified by any privilege or indult,
even one requiring special mention and the most special designation, from daring—outside a case of
extreme necessity, namely at the very point of death and when every other priest who can discharge
the office of confessor is then lacking—to hear the sacramental confession of a person who was his
accomplice in a shameful and dishonorable sin committed against the sixth commandment of the
Decalogue. For that purpose, by the law itself, every jurisdiction for absolving any person from a fault
of this kind is withdrawn from him, so that any absolution he may impart is wholly null and void;
and nevertheless, if any confessor dares to act otherwise, he incurs by the act itself the penalty of
major excommunication, from which we reserve the power of absolving to ourselves alone and solely
to our successors.

Plain and circumspect as this papal definition is, it yet leaves room for the question whether it affects
a priest who had failed with his penitent before ordination. Reliable and prominent moralists, e. g.
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1258 Gury, Casus Consc. (p. 11. 1. 639), Scavini (Theol. Mor. lib. III. n. 485), Pruner (Handbook of
Moral Theology, p. 471), and Lehmkuhl (Theol. Mor. vol. II. p. 658) answer this question
emphatically in the affirmative. The latter writes: According to the common opinion and the purpose
of the law, it does not appear to be required that the sin have been committed after the priesthood
was received. And indeed, if the words are taken as they sound, it does not appear that a distinction
can be made between sins committed after the priesthood and those committed before the
priesthood.

Gury illustrates this view by the following concrete case: The student Liborius had sinned with Flavia
contra sextum. After he had become priest, poenitentia serio peracta, she appeared in his
confessional and declared that until now she has not confessed this sin owing to her shame, and that
she could not make up her mind to confess it to anyone else. After some reflection Liborius consents
to hear Flavia’s Confession and absolves her, because he reasons that the sin committed with Flavia
before ordination is not subject to the reservation. Did Liborius decide and act correctly? No, says
Gury, for through the reception of Holy Orders the bond of complicity is not dissolved and Liborius is
after as before the ordination still complex peccati, and as such in respect to the sin committed with
Flavia deprived of the power of absolution.

This view the writer was for a long while inclined to take. When recently, however, due to a
discussion of this matter, he subjected both the Benedictine Constitution, and the declaration of
February 8, 1745, to a closer inspection, he thought to find in its wording and purpose reasons
calculated to justify the opposite view. The learned Pope, who carefully weighed his words, spoke of
sacrilegious priests, Sacrilegi quidam qui complicem in peccato turpi absolvere audeant, and
therefore he manifestly had in view only those who not before but after Holy Orders, as persons
consecrated to God, sinned, because those who transgress contra sextum before ordination commit
not a qualified sacrilegious sin, though of course a grievous sin against chastity, and therefore they
cannot be designated sacrilegi. Though it is no doubt true that through Holy Orders the bond of
complicity is not dissolved, and that the Pope in his constitution did not expressly distinguish
between peccata post and peccata ante sacer-dotium commissa, and thus appears to have reserved the
one as well as the other, still it is also true, because by the use of the word Sacrilegi tacitly (implicite)
expressed, that the Pope did not aim at the simple, but at the sacrilegious complicity, at the sin
committed sacrilegiously after reception of Holy Orders, and intended to withdraw power of
absolution from the sacrilegious priest. This view is supported by the consideration that between a
simple and sacrilegious sin of this kind there is considerable difference and the former is in
culpability far surpassed by the latter. It would be unfair if, notwithstanding the vast difference, one
sin should be punished in the same degree as the other. It may then be assumed, with good reason
that the Pope wished to withdraw the sacrilegious rather than a simple complicity peccato turpi from
the faculty of the concerned priest.

This milder view receives important support also from the aim of this constitution. The learned Pope
issued it, partly to preserve the holy tribunal of Penance from desecration, and partly in order to
protect the priest and souls confided to his care against temptation. Earnestly desiring to remove far
from the sanctity of priestly judgment and the sacred tribunal every occasion of impurity, contempt of
the Sacraments, and injury to the Church; entirely to eliminate such ruinous evils; and, as far as We
can in the Lord, to meet the dangers of souls.
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The holy Sacrament of Penance would, no doubt, be exposed to the greatest danger of desecration: it
might even become the direct cause of downfall, if priests in such cases could absolve their partner in
sin. This peril is either not at all or only remotely present if a confessor absolves a person from a sin
contra sextum which he had committed with her before ordination, especially if, as is to be assumed,
he has done sincere penance before entering the priestly state. Thus the basis and aim of the law, and
therewith the law itself, passes out of the case, and he may validly absolve the complex peccati of this
particular sin.

1260] In the case cited by Gury, Liborius could therefore validly absolve Flavia: (1) because he was not
complex sacrilegus; (2) because for him and Flavia a danger for the repetition of the sin did either not
at all, or only remotely, exist; and (3) because, moreover, in this case the principle odia restringi
convenit demands recognition.

Nevertheless, it hardly needs special mention that, for reasons of delicacy and propriety, it would be
at least unbecoming for a person to go to Confession to a priest who, in his earlier years and in the
lay state, had failed with her.

B. Schmid, O.S.B.

Case LVII: Envy as Mortal Sin

12611 St. Thomas shows (2. 2. g. 36. a. 4.) not only the character of envy as capital sin, but also how
the filiae invidiae: susurratio, detractio, cxultatio in adversis proximi, afflictio in prosperis proximi,
odium, develop therefrom. Furthermore, he refutes the objection against classification of this sin as
capital sin, as also the objection that the above-mentioned exultatio and afflictio coincide with envy;
respecting the exultatio, he denies it entirely; respecting the afflictio, he admits it under one point of
view, while under another he denies it. This may suffice as regards envy as capital sin.

Our task here is to ascertain whether envy is ex genere suo peccatum mortale, and if so, whether ex
toto genere.

The answer to the first question is simple, if the nature of envy is precisely determined. Not
infrequently penitents lack this knowledge, and they accuse themselves of envy, although they did
either not sin at all, or sinned (grievously or lightly), but not through envy. There are acts which have
one or two characteristics in common with envy. One characteristic, the tristitia de bono proximi has,
in common with envy, the so-called aemulatio, or zelus, when someone is sad at his neighbor’s
possession, because he, too, would like to possess, not in eodem individuo, but in eadem specie vel
mensura. If the aemulatio has reference to natural or supernatural mental qualities, it is quite
praiseworthy; if to temporal advantages, it is also of itself laudable, or at least permissible, but it
becomes sinful if the desire is in any way inordinate; nevertheless, it has not even in this case the
character of envy. For this there would be required the desire that the neighbor might not possess the
benefit. Even this wish is not the nota specified of envy. Such desire is present also in other kinds of
tristitia be bono proximi. For instance, in the tristitia, which is a result of fear, if someone, for
instance, mourns over a neighbor's possession because he fears, either for himself or for others, evil
consequences from it, be they deserved or undeserved. In the former case the tristitia is faulty, not so
in the latter, though the fear which produces it may be inordinate, for instance, if there is no
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sufficient reason for suspecting that the neighbor will misuse his power in order to harm us or
others. In no case has this tristitia the character of envy. Again, the desire that the neighbor might
not obtain, or not possess, something of value is connected with that tristitia which someone
entertains because he considers the neighbor unworthy of the benefit in question. This étristitia is
called indignatio, or nemesis. In regard the bona honesta, ex quibus aliquis justus efficitur, so St.
Thomas teaches (/. c. a. 2.), this tristitia can not occur at all; for the gratia justifications is not
obtained except by proper preparation, if otherwise such preparation is possible (comp. Cone. Trid.
sess. 6. de justif. cap. 5.). It is only possible with respect to riches and other such things, which can
fall to the worthy and the unworthy (S. Thom. I. c.), and is sinful if directed against Divine
Providence, which allows the unworthy to have such goods either ad eorum correctionem, in order to
incite them to penance and conversion, or ad eorum damnationem, that, if they do not become
converted and thus incur damnation, they will be rewarded then for the good that they have done. It
is sinful also if it proceeds from a contempt of the eternal goods which God has reserved for his
faithful (ps. 36. 1.). But neither in the one nor in the other case has it the character of envy.

1262] Finally, the desire that the neighbor may not obtain, or possess, a benefit, is present in the
tristitia, which is sad at the neighbor’s possession, in quantum proximo bonum est, and this tristitia
is odium inimicitiae, just like the gaudium and desiderium circa malum proximi ut ipsi malum est, it
results from envy (S. Thom. 1. c. 8, g: 34. a. 6.), is nearest related to it, yet not envy itself.

1263] Although the envious does not grieve over a possession of the neighbor, because it is an
advantage for the latter, still envy is directly contra caritatem (proximi), cujus est gaudere de bono
proximi, because the envious only grieves over the neighbor’s possession and would like to see him
deprived of it, quod sit diminutivum propriae excellentiae. The diminutio propriae excellentiae per
bonum proximi is in itself never a just reason to grieve over the possession of the neighbor and to
wish that he might not have the same, unless he makes use of it ad diminuendam excellentiam
nostram, or if he is unworthy to possess it in common with other more worthy persons, or even in
preference to them. (Compare what is said above of tristitia ex timore and the indignatio.) Then
again it is quite false that the bonum proximi, except in the cases just mentioned, is a diminutio
propriae excellentiae, since from your neighbor’s happiness, because of the union of charity and
friendship, some excellence is rather added to you, as Laymann (l. 2. tr. 3. c. 10. n. 2) correctly
remarks. For this reason we said quod sit, and not quod est, diminutivum, etc. Is envy thus directly
contra caritatem proximi, it is evident that it is ex genere suo peccatum mortale (comp. S. Thom. L. c.
g- 36. a. 3.).

The second question is whether it is mortale ex toto genere. St. Thomas says nothing about this,
because he makes, in general, no distinction between mortale ex toto genere and non ex toto. Many
other authors explicitly declare that there is not respecting this sin a parvitas materiae, but do not
explain this further. Of all authors to whom we have turned for advice, we find Schwane (Special
Moral Theology, I. p. 140) most explicit, in spite of his brevity: “Envy is a grievous sin if our fellow-
beings are envied on account of their spiritual advantage. Envy that concerns temporal possessions of
our fellow men is not always a grievous sin.”

1264] Leaving aside this distinction between spiritual and temporal benefits, we say: Envy is always a
grievous sin if the object is a possession of such nature, or such extent, that the neighbor, by its
absence or deprivation, would suffer an important injury.
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Dr. Anton Auer.

Case LVIII: Who Incurs the Censure for
Procuring an Abortion That Takes Effect?

[265 |

Applied correction from Woywod’s opening insert: Case LVIII.—This case must be corrected as
far as the mother is concerned, for Canon 2350 of the Code explicitly states that the mother is
included in the penalty of excommunication for abortion.

As exempt from the censure is considered a mother who for fear of infamy procures the abortus on
herself. In a prudent, and it appears very proper way, this exemption has been restricted to theone
case where an otherwise reputable woman who commits this crime in fear of disgrace is concerned.
The reason for this exemption may here be explained. The words of the censure, as issued by Pius
IX., reads quite generally: procurantes abortum effect secuto. And Ballerini states: atqui etiam in
Constitutionibus Sixti V. et Gregorii XIV. indistincte in procurantes abortum censura forebatur. If,
then, vi huius censurae, mothers are included, they may for another reason be exempted, namely, on
account of fear of disgrace, because, in the first place, metus gravis generally frees from papal
censures (Gury, II. n. 940; Lehmkuhl, III. n. 867), and the exception may be accepted all the more as
safe because authors like Lehmkuhl (JJ, ». 970), probabiliter exempt all mothers. Also St. Alphonsus,
inasmuch as he exempts the mother, seems to have based his opinion upon the ground of fear of
disgrace, since he says attenta ratione intrinseca probabilior (lib. 4. n. 395). There is, however, no
interior reason valid except the fear of infamy, because the other reason, the fear of many children,
can in the married state be no valid reason, since this state was instituted to that very end.

1. For this reason it is my opinion that unmarried, reputable, women, who for fear of disgrace,
procure abortion on themselves, are exempt; but not disreputable women in places where it is not
considered as disgrace, nor married mothers. (Vide Bucceroni, Comment. Const. Apost. Sedis.)

2. Further, there are exempt from this censure those who, without guilt, are not aware of the same.
This applies in general to all papal censures (as Gury, Lehmkuhl, etc., teach), but not to censures
reserved to the bishop. If, therefore, this sin is not reserved to the bishop in a diocese, and the person
in question had no knowledge of the papal censure, any priest can give absolution, and this case very
frequently occurs.

3. In order to incur this or any other papal censure there is commonly presumed a culpa gravis, a
mortal sin (Gury, II. n. 934). If the confessor can reasonably conclude that the penitent has acted in
confusion, without sinning grievously, he may also grant absolution.

4. Further cases and exceptions are suggested by a consideration of the wording of the censure:
procurantes abortum effectu secuto. By procurantes the theologians (Gury, Lehmkuhl) understand
those who directa voluntate, studiose, ex industria proxime causam foetus ejicientem ponunt, those,
therefore, who actually intend to directly bring about the abortus. In consequence there are
exempted: (a) those who are merely aware of the operation being performed, for knowing of a fact
does not mean to actually bring it about; (b) those who merely make the mental resolution of
procuring the abortus; for this is only desiring the abortus, not actually procuring it. Further, (c)
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druggists and venders who know of the intended act and supply the necessary drugs for it, because
their aim is not to bring about the abortus, but to make the sale and to gain profit from it. Finally, (d)
those who advise or suggest the act (Lehmkuhl, n. 970). It is to be well remembered here, in order to
prevent misunderstanding, that one may sin very grievously by such participation without, however,
incurring the censure. To be guilty of a censure it is necessary that one has committed the crime
which falls under the censure. This censure, however, presumes the procurare, and procurare means
studiose, directe, proxime causam foetum ejicientem ponere.

5. The censure, furthermore, reads procurantes abortum; therewith it is supposed that the abortus is
intended, and not some other result, as would be the case, for instance, if on account of illness drugs
are given by the doctor’s orders which directly cure the sickness, but, at the same time, indirectly
bring about the abortus; this remark is all the more important here, as this may be done in certain
cases without sin (compare Gury-Ballerini, I. n. 402).

6. What does, finally, effectu secuto mean? It means that a person who endeavors to procure the
ejectio foetus does not incur the censure if the ejectio does not take place, because the decree says
effectu secuto. A person will incur the censure only after this effect takes place; this is conveyed in
the words effectu secuto. If such a person, before this result takes place, comes to Confession, he or
she may be absolved. This is the logical conclusion of our argument: (e) Finally, the words of the
decree provide that the abortus must be the actual result, effectus procurationis, because the words
are effectu séecuto, and here the odiosa interpretatio must be allowed to rule. The case may happen
that a person who had actually intended to cause the abortus on herself suffers a bad fall, or gets into
a condition that of itself is sufficient to effect the ejectio foetus. Under such circumstances the
abortus is procured, but not as a result of the sinful intention and preparation, and as effectu secuto
is not true here, this person does not incur the censure.

Still other cases may be imagined, but these suffice for the practise of the priest, so that he may
readily give a correct answer to such questions. As is evident from the discussion, the full literal
meaning of the censure procurantis abortum effectu secuto is not often present in a case. Dr. Anton
Pauritsch.

Case LIX: Favoring Poor Relatives in the Disposition of Restitution Money

1269] Julian owes his friend Xavier for the last ten years the amount of forty dollars, as a share from
the proceeds of a successful speculation in which both had joined. He had lost all trace of his friend
before the profit was realized, and as he has now no reasonable prospect of ever ascertaining Xavier’s
whereabouts, he hands the amount to his confessor with the request to employ it for charitable
purposes. The priest takes the amount and gives of it (without the knowledge of Julian or any one
else) fifteen dollars to a needy brother of his, and the other twenty-five dollars to his parents, who,
although not in want, still on account of advanced age require special care, and on that account are in
need of support. This support the priest otherwise provides out of his own income; upon this
occasion, however, he employs these twenty-five dollars for the same purpose parcendo suis rebus.
The questions are: 1. May Julian devote the forty dollars for charitable purposes; and 2. may his
confessor employ the money in the way stated above?
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Answer to the first question: That Julian could apply the money in this way is the opinion of Sayrus,
who writes: When the owner is unknown (this was Xavier in the sense of the following words) and it
is not known where he lives, ... the property is to be given to the poor when it is probable that the
owner will not appear. (Clavis regia lib. 10. tract. 5. cap. 2. n. 24.) That he even did more than was
required appears from Friedhoff’s opinion that: If the possessor is unknown, or though known, is
directly or indirectly beyond reach, and the holder is a possessor in good conscience, he may (in the
opinion of Sayrus and of others etiam si dives esset) retain the matter as his property; if a possessor
in bad conscience he must make restitution for charitable purpose. (Special Moral Theology, § 138 n.
4; comp. also Sayrus I. c. n. 28 and 21.)

12701 Answer to the second question: If the priest was well-to-do, or perhaps even wealthy, it was not
praiseworthy for him to prefer his own relations to other persons in needy circumstances just to save
his own money. If he, however, was not blessed with any considerable superfluity, then I do not see
(unless scandal was given) why it should be improper for him to prefer his brother and parents, as
long as they were needy: it must be noted that relatives also are included under the name of the poor
if they are truly so needy that they cannot live according to the condition of their state. (Liguori,
Homo Apostol tract. 13. n. 48.) If the priest was convinced of the need of these relatives, he cannot
be obliged to make restitution, even if he be wealthy. If in doubt about their need, he should have
sought the advice of his confessor, or of other proper authority. Agreeing with this view, and in
further discussion of this subject, Sayrus writes: If his necessity and poverty are certain, he may
bestow those goods upon himself or upon his relatives as truly poor persons, provided he does so
without fraud or deceit. Because, since the law expressly states that they must be given to the poor,
but not to these or those poor persons, he can consequently restore them to himself without
anyone’s counsel. And this is confirmed: because if someone else were obliged to restore them, it
would be a pious act to give them to this man who now retains them; therefore he himself will be
able to retain them for himself. But when the necessity is not so certain, lest someone permit himself
to be deceived by his own affection and judgment in his own cause, the aforesaid authors admonish
(here are eleven of them enumerated, at their head Sts. Thomas and Cajetan) that he not retain them
for himself or distribute them to his friends and parents without the authority of the parish priest or
a prudent confessor, especially if the amount is large (in our case the same is not large).

12711 But once he has distributed it to himself or to his blood relatives with the aforesaid authority
and counsel, he is no longer bound to restitution, even if afterward he comes into more abundant
fortune. (Ubi supra n. 21, cfr. etiam Aertnys, Theol. moral. L. lib. 3. tract. 7. n. 266.)

What is to be done if, after the money has thus been disposed of, Xavier should unexpectedly
reappear, or in some way become accessible? St. Alphonsus instructs us in this matter in the
following words: When, all the circumstances having been considered, it is no longer possible—that
is, is no longer judged possible, as in our case—that the owner be found, then the poor person
acquires absolute ownership of the property without any burden of restitution if the owner should
afterward happen to appear. (Tom. 3. n. 590.)

BERNARD Deppe.

131



Case LX: Some Remarks About the Portable Altar and its Desecration

1272] Tt happens not infrequently that portable altars, or altar-stones, upon which the Sacrifice of the
New Law is offered to God, are not found in the condition which the precepts of the Church require,
and it will therefore be of benefit and advantage to present here briefly the ecclesiastical rules
regarding construction and the possible execration of portable altars.

A portable, or movable altar (altare portatile, mobile, also altare viaticum), is, as well known, a
square stone with a smooth surface, blessed by the bishop with the special rite prescribed by the
Church, which, if required, may be transferred from one to another altar, or another place allowed by
the Church for the celebration of holy Mass. This stone, so that it may not be easily injured, is
usually of marble (cement slabs are allowable, but not slabs of plaster or pumice-stone, S. R. C., April
29, 1887). For this reason the oldest ecclesiastical law books provide: Altaria, si non fuerint lapidea,
chrismatis unctione non consecrentur, Dist. I. c. XXXI. de Consecr.; it must be of size sufficiently
large that at holy Mass chalice and paten, at least for their larger part, may be placed upon it; it must
at the same time be of depth allowing the sepulchrum (confessio) to be cut into it.

The sepulchrum is, according to recent practise, a receptacle hewn out at the upper surface of the
altar-stone in the form of a small square, in which, at the consecration of the altar-stone, relics of
saints, together with their authentication, are deposited by the bishop, whereupon the sepulchrum is
covered with a tightly closing piece of stone, called the operculum (also sigillum altaris), which is
well cemented to lock the sepulchre tightly and securely.

[273] As the Canon Law ordains it is not lawful to celebrate Mass at an unconsecrated altar, and since
it often becomes necessary to remove the altar-stone from the altar-table (mensa), and transfer it to
another altar, care should be taken in so inserting the altar-stone in the altar-table that it can be easily
taken out. For this reason, the altar-stone should not be masoned into the table, nor fastened with
cement, because this would cause difficulty in removing it—might even cause the desecration of the
altar-stone. Moreover, the altar-stone should be raised a little above the level of the altar-table so as
to make its location easily discernible for placing chalice and paten upon the same.

The altar being the most important and essential part of the Church, because it represents mystically
that exalted altar upon which the High Priest of the New Law offered Himself to His heavenly Father
for the sins and the salvation of mankind, and because this sacred Sacrifice is in an unbloody manner
daily repeated in the Catholic Church, special care should be taken so that the erection of altars in
churches and chapels strictly corresponds to liturgical precept. Since the altar-stone, with its relics of
saints, forms the most essential part of the altar it is necessary that the priest from time to time,
especially if the church be damp, examine whether the altar-stone has not become injured, or even
desecrated.

In order that this inspection of the altar-stone, to be undertaken not only occasionally by the pastor,
but also on occasion of canonical visitations, may be done properly and satisfactorily, we will here
state the chief things to be considered in determining the desecration of portable altars. Desecration
is to be considered as established:

12741 1. If the piece of stone (operculum, sigillum altaris), which closes the scpulchrum, has in any
way, or for any cause, been removed, and if in consequence the sepulchrum has been opened. (S. R.
C,, September 23, 1848; and August 12, 1858.)
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2. If this locking-stone of the sepulchrum, through some mischance, has been broken or cracked, and
thus the sepulchrum has been opened. (S. R. C., September 23, 1848.)

3. If this stone locking the sepulchrum is still there, but has become loose, making it doubtful
whether the sepulchrum has not been opened. If it can be ascertained that an opening of the
sepulchrum has not taken place, that merely the fastenings of the cover gave way in the course of
time, or that the loosening of the cement was caused by careless handling of the altar-stone, then the
altar does not lose its consecration, and any priest may undertake the recementing, but the
sepulchrum must not be opened in the process, because otherwise desecration would take place. (S.
R. C., March 14, 1861; September 25, 1875.)

4. A portable altar must be positively regarded as desecrated, and in all such cases be reconsecrated,
if the sepulchrum is broken open and the relics removed, even if other authenticated relics are
substituted (S. R. C., May 23, 1835; December 7, 1844, and May 23, 1846). (If the episcopal seal is
broken or destroyed, the altaris not thereby desecrated of itself. S.R.C., March 11, 1837), provided
neither the sepulchrum is broken open nor its cover injured.

5. A portable altar is to be considered as desecrated if the sepulchrum is shattered. (S. R. C,
September 23, 1848, and August 12, 1858.)

6. If such a considerable portion of the altar-stone has broken off that the remaining portion will no
longer suffice to hold chalice and paten. (S. R.C., March 3, 1821.)

1275] 7. If, in consequence of injury to the altar-stone, one of the parts that have been anointed has
disappeared, which may easily happen to corners of altar-stones. (S. R. C., October 6, 1837.)

8. If the stone is so completely cracked in two that it can no longer be considered as a whole, even
though the break cannot well be noticed. (S. R. C., August 31, 1867; March 3, 1821.)

On the other hand, an altar-stone does not lose consecration: (a) When merely a small portion of the
same, for instance, of a corner, is broken off, or has in course of time crumbled away.

(b) If the wooden frame or back of an altar-stone is separated from it.

(c) If an altar-stone is lifted from its cavity in the altar-table and transferred to another altar, provided
the sepulchrum is not broken open in this process, nor the relics lost. (S. R. C., June 21, 1710; and
December 7, 1844.)

(d) If the church has been profaned, because in this case only immovable altars are desecrated.

The principles just stated are to be remembered whenever doubt arises as to whether an altar is
desecrated or not. Since the sepulchrum with its relics forms the most important part of the portable
altar or altar-stone, and as it is evident from what has been said that it can be very easily injured, it is
incumbent upon pastors not to neglect the altar-stones of their churches, and to make sure frequently
that they are not desecrated and that the sepulchrum is not injured. This is especially necessary if
church or altar are damp, or if the sexton and his assistants are careless, as unfortunately happens
often, in cleaning and decorating the altar. Their attention should be drawn to the fact that the altar-
stone must be protected by every precaution. If the priest finds altar-stone or sepulchrum injured in
any way at all, he should at once refer the matter to the ordinary and ask for instructions. Until these
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arrive, Mass should not be celebrated upon such altar, especially if the desecration is probable, unless
the damaged altar-stone can be replaced by another one in proper condition.

1276 | Dr. Ant. Brychta.

Case LXI: Errors in Changing Money

12771 Flavia, a servant, is in the habit of buying supplies in the store of Emporius. One day she hands
to Emporius, who has waited upon her personally, a ten-dollar bill to be changed; he gives her three
dollars too much, which fact Flavia only notices on arriving home, when she counts her money. She
returns immediately to the store and informs Emporius: “In making change you have made a mistake
of three dollars.” The store-keeper, in the belief that Flavia meant that he had not given her enough
change, and that she would ask for the difference, replied brusquely: “Such things do not happen
here; and, what is more, you cannot prove your assertion.” Flavia tries to explain, but Emporius
proceeds with waiting on other customers and pays no further attention to her beyond dismissing her
with the words: “It is my rule not to consider such claims unless made during the transaction; if
there was anything wrong you should have mentioned it when I gave you the change.” Whereupon
he went about his business. Flavia, angered by this treatment, left the store and made up her mind to
keep the money for herself. Upon another occasion Flavia bought supplies in another store, where
she was not a regular customer. There she was not waited on by the proprietor, but by the clerk. It so
happened that he, too, made an error in making change and gave her fifty cents too much. Later on
Flavia noticed the error, but she reasoned that she would not be well received if attempting to tell the
clerk of his mistake; and she supposed the same principle would hold good here as in Emporius’s
store. Thus she soothed her conscience and kept the money for herself without mentioning the
matter. The questions are asked: 1. May Flavia, in the first case, keep the money with good
conscience? 2, What is to be said about Flavia’s proceeding in the second case?

1278 | Answering the first question: Flavia may in this case keep the money for herself, not because
Emporius refused to listen, for she would have had occasion to bring the matter up some other time.
The actual reason why Flavia is not obliged to take further steps, and why she may retain the money
with good conscience, is found in the circumstance that Emporius stated that in his store prevailed
the rule not to consider such claims unless made during the transaction. For, if he applies this rule in
his own favor, justice requires that he let it prevail also in cases where he might sustain a loss; it
would be manifestly an injustice if he demanded restitution in such cases without being willing to
make restitution. This applies all the more in our case as Flavia regularly made her purchases at this
place and it might easily happen now and again that a mistake happened to her disadvantage. In such
cases Flavia would have no hope of indemnification if Emporius’s principle had only a one-sided
application; if applied mutually, matters would adjust themselves. It is, of course, understood that a
principle of this kind cannot apply if the error is immediately noticed and can easily be proved.

Answer to the second question: This case is, in several respects, different from the preceding one. 1.
Flavia does not know at all whether this other store-keeper in such cases acts on the same principle
as Emporius. 2. As Flavia does not otherwise trade at this store, there is no opportunity that, by an
occasional mistake to her disadvantage, the matter might right itself; there would be no reciprocity. 3.
In this case it is a question not of the proprietor, but of a clerk, who may perhaps have to make good
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the deficit out of his own pocket. Therefore Flavia did wrong by keeping the money for herself, and
she is obliged to report the error that took place and return the excess change received. In order not
to cause trouble to the clerk, she should, if possible, return it to him privately.

12791 Dr. J. Niglutsch.

Case LXII: Throwing Suspicion on Some One Else

1280] Colius has, in a fit of jealousy, murdered a young man, and in order to divert suspicion from
himself, has left in the neighborhood of the corpse the hat and knife of his friend Florus, who had
been living in enmity with the murdered man. The police discovered these articles and arrested
Florus. The latter is finally found guilty and sentenced to death. Then Colius, in troubled conscience,
hastens to his confessor, Father Clemens, who absolves him without hesitation, with the remark that
no one is obliged to accuse himself. With little faith in this explanation Colius turned to another
confessor, Father Severus. This priest refused absolution until Colius would, even with danger to his
own life, free by self-accusation the innocent Florus from his unfortunate position. Colius is now
perplexed. Which confessor must be obeyed, and why?

1. In the case of Colius there are present all conditions that establish the strict obligation of
restitution. He is guilty of having caused the misfortune of Florus. The remarks of the first confessor
that no one is obliged to accuse himself is, in this sense, and especially in application to this case,
palpably incorrect. If there is merely question of one’s own punishment, then it is true that no one is
obliged to accuse himself. If, on the contrary, self-accusation is the necessary and only adequate
means to make good a wrong committed, such as in our case, then it may become a strict obligation.

2. With far more apparent justification it might be said that Colius, by depositing hat and knife of his
friend, became merely the occasion (occasio), but not actually the cause (causa efficiens) of the
latter’s conviction. Lehmkuhl says (Theol. mor. I. 997): If someone by positive fraud turns suspicion
of a crime upon another, it must be considered whether that fraud could reasonably have moved
them to regard and punish the other as guilty. If it did, the arousing of suspicion was the effective
cause of the harm; but if others rashly condemned the other person, we have only an occasion of the
harm.

Then he cites the case of a thief who throws some of the stolen coins before the door of another, who
finds the same, takes them, and in the subsequent investigation is held and punished as the thief. In
this case, the author explains, the real thief’s action is merely the occasio, not the causa efficiens of
the resulting conviction. And rightly so, for although I may possess coins that another has stolen,
there is no sufficient reason to hold me as the thief. I may have obtained possession of these coins in
a perfectly innocent way. How, then, about Colius’s action? He left hat and knife of Florus beside the
murdered man. Was the presence of these articles near the corpse sufficient reason for considering
Florus to be the perpetrator, and to condemn him to death? One may doubt this. The possibility of
the true state of facts will not be overlooked by a deliberate judge, because the trick of throwing
suspicion upon others is not unusual with criminals, and Florus will certainly have stated that hat
and knife had been stolen from him. If it is remembered that Florus had lived in enmity with the
murdered man, the presence of these articles might well lead to a verdict of guilty against Florus,
without justifying a charge of bias against jury or judge. Colius, while not responsible for the

135



additional motive for suspicion, has nevertheless made use of it intentionally, to divert more surely
suspicion from himself; he knew that because of this circumstance his act could more surely draw
down upon Florus bad results. He who gives to a sick person a poison that would not kill a healthy
person, is guilty of murder nevertheless, if he knew beforehand the fatal effects of the poison, and yet
gave it.

1282| Colius could and did know that by leaving hat and knife of a man who had lived at enmity with
the murdered man he might easily bring about his conviction. Hence he is all the more the moral
cause of it, and is obliged to avert the threatened danger from Florus, even though he must assume it
himself. Colius was conscious of this heavy responsibility; for this reason he was not satisfied with
the decision of the first confessor. For this reason also it will be relatively easy to induce him to the
actual fulfilment of his duty. It is not necessary that Colius should give himself up and expose himself
to punishment; it suffices if he declares the matter before competent, credible witnesses, and lets
them take further action while he puts his own person in safety. Jacob Linden, S.J.

Case LXIII: Feigning Absolution

1283 | The priest Sempronius has administered the last Sacraments to an insane man, dangerously ill,
in his lucid moments. The patient subsequently becomes a raving maniac and incessantly and
frantically calls for a priest to absolve him. Sempronius is called again and requested by relatives to
pretend compliance with the lunatic’s demand, i. e., to put on his stole and act as if giving absolution.
May Sempronius consent to this suggestion?

The answer can only be: No. Apart from the fact that positively and under no circumstances a
simulatio Sacramenti, in the actual and serious sense, by which something is fictitiously posited that
pertains essentially to the Sacrament may take place, for instance, pronouncing the words of
absolution without intention to absolve, because such a mendacium sacrilegum is always a grievously
sinful abuse of the holy Sacrament of Penance; the simulatio absolutionis, in the sense that the
penitent, or bystander, or both, by the apparent performance of the judicial sentence, are deceived,
while in reality only a blessing is imparted, is thoroughly unlawful. The confessor must not intend
the deception of the penitent or of the bystanders, but only the concealment of the truth; for
otherwise he would not escape the guilt of a lie (St. Alphonsus l. c.). Only in rare cases may the
confessor conceal the truth by making the sign of the Cross and a prayer of blessing; he may conceal
it to the penitent himself in a case where he must withhold absolution, on account of a certain
sacrilegious concealment of a sin confessed by the complex of this penitent, in order to avoid material
sacrilege and his own co-operation (St. Alphonsus speaks of this case, VI. n. 631); and before others,
if the confessor cannot absolve the penitent on account of indisposition and must conceal the refusal
to prevent violation of the seal of Confession and defamation of the penitent. (See S. Alphons. VI. n.
59; Lehmkuhl, II. n. 45.)

1284 In our case there is manifestly no reason for a justifiable dissimu-latio denegatae absolutionis, it
would be a simulatio intended purely ad deceptionem aegroti, by which the sacred Tribunal would be
degraded to a farce or caricature, although for the good purpose of pacifying the patient.

What, then, may be done in our case? It would be advisable, first of all, to inquire if the desire of the
insane man is not, indeed, more rational than that of his relatives, namely, if the sick man does not
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perhaps really need absolution, as it is possible that in lucid moments he realizes that his confession
has been invalid, or he has committed another sin, and now, controlled by the impression, desires
another Confession and absolution, hence his clamoring. If this suspicion can be verified, Sempronius
must certainly again absolve the poor man in all earnestness, and unconditionally. But even if this
supposition is not founded, or cannot be proved, Sempronius may also in all earnestness, but of
course only conditionally, absolve the patient once more, and this he may even repeat at further
visits. It is a matter here of one seriously ill, and as according to the doctrine of St. Alphonsus, it is
not only permissible, but even advisable to grant absolution to such a one whether he be conscious
or not, and after some time repeat it at least conditionally. In Appendix II. De assistentia erga
moribundos, §5 monita circa agonem et mortem, to his work Homo apostolicus, tom. 4, the saintly
writer says: While the sick person still possesses his senses, it will help to confer absolution upon
him several times after a brief reconciliation, so that he may thereby be made more secure concerning
his state of grace if perhaps his previous confessions were invalid, or at least may receive an increase
of grace, and also that the punishments of purgatory may be diminished for him. ...

1285] But if the sick person has now lost his senses and shows no sign of sorrow or desire for
absolution, it is not expedient to impart absolution to him very frequently within the same day;
because then, although it is given conditionally, an urgent and grave cause is required for the
Sacrament validly to be administered under a condition. Hence it is necessary that some notable
interval of time intervene. Yet in this the priest must guide himself by the sick person’s conscience
insofar as he knows it; for if the person has been habituated to wicked thoughts, is dying from some
wound, is entangled in some passion of hatred or impure love, if the illness is exceedingly painful,
and he does not endure it with a willing mind, then absolution may be given more frequently;
otherwise it suffices that an interval of three or four hours intervene—more frequently, however, if he
is now about to die.

St. Alphonsus is correctly of the view that God in His infinite mercy incites the unconscious sick,
struggling with death, in their lucid intervals, by giving them sufficient grace to make inward
supernatural acts for salvation, and aids them, where necessary, as for the holy Sacrament of Penance,
to manifest them also outwardly. Upon this presumption he bases the permissibility and advantage of
repeating after appropriate intervals at least conditional absolution, it may in any case be repeated
every three to four hours, and the nearer death the more frequently. Thus Sempronius should explain
the matter to the relatives of the sick man, and tell them that though not able to entertain the
suggestion of simulating the act, he will really give the patient the absolution. He will ascertain
whether the patient has lucid moments, and use them for awakening acts of virtue, sentiments of
contrition, and for the granting of unconditional absolution; or, if such lucid intervals are not
perceptible he will, after announcing that he will pronounce absolution, recite aloud the acts
mentioned before and give conditional absolution.

Dr. Joseph Eiselt.

Case LXIV: Dispensation from Fasting

1286] In a lenten regulation is found the customary provision: “In special cases we hereby give the
priests and confessors of our diocese the power to dispense individual persons for important
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reasons.” In this same diocese Caius comes to Father Titius, to whom he usually goes to Confession,
and requests for good reasons dispensation from fasting. Titius grants it. Then Caius, for similar
reasons, asks also the dispensation of his wife, who is not a penitent of Titius. May Titius also
dispense her?

Answer.—Yes. First of all the fact that the wife of Caius does not appear personally is no obstacle.
There is no requirement that the dispensation must take place in the confessional, it may take place
in writing, or by messenger, provided inquiries can be made as to whether sufficient grounds for the
dispensation prevail. Thus the answer depends entirely upon the fact how the word confessor must
be understood. If it is to be taken in the restricted meaning, i. e., if the power is granted to confessors
only for their own penitent, then, of course, Titius cannot dispense the wife. If, on the contrary, the
expression has a wider meaning, for instance, that all who have jurisdiction to hear Confession, have
also the jurisdiction to grant this dispensation, then Titius can dispense the wife: at least if he has
jurisdiction to hear her Confession, in case, therefore, that she does not live outside his diocese. The
latter view, it seems to us, should be held in preference. Of themselves both definitions of the term
confessor have a perfectly reasonable meaning. Then, however, the rule governs: Beneficia sunt
amplianda. It is true that, as a rule, an individual dispensation must be strictly interpreted; not,
however, the faculty to dispense. This is regarded as a beneficium, and hence the principle Beneficia
sunt amplianda applies,

Case LXV: Occult Compensation and Mental Reservation

1288] Tullius, a wealthy but parsimonious widower, makes promise to his servant girl Claudia to
marry her within a year’s time, which promise Claudia accepts with pleasure and returns on her part.
In the meantime another advantageous offer of marriage is made to her by another party, which she
refuses in view of her expected marriage to Tullius. Subsequently, Claudia learns that Tullius is about
to marry another person who possesses a considerable fortune. To Claudia’s inquiries Tullius answers
that he indeed has this intention, and he disputes that he ever made Claudia an actual promise of
marriage, nor will he agree to any compensation. Claudia, realizing that further representations will
be useless, and unable to produce legal proof that a betrothal exists between her and Tullius, tries to
think of a means of getting indemnity some way or another. An opportunity soon presents itself. One
day as Tullius returned home with a well-filled pocketbook he dropped it unawares while ascending
the stairs. Claudia observed it, picked up the pocketbook secretly, and took the money contained
therein, amounting to about $600, to a place of safety. Claudia believed she was doing no wrong, but
was acting only in self-protection. When Tullius missed the pocketbook, his suspicions fell
immediately upon Claudia; thinking that she had taken the pocketbook either out of his coat or from
his desk. He accused her of the theft and had her arrested and examined. She asserts that she neither
wrongfully appropriated nor stole anything from her employer. This deposition she confirms finally
by oath, whereupon, for lack of evidence, she is set free.

1289] Questions —(1) Has Claudia a justifiable claim for compensation? Is Tullius obliged to make
restitution to her? (2) If this is affirmed, the question is: May Claudia satisfy her claim by secret
compensation? (3) As regards manner and means of Claudia’s act to compensate herself, are they

138



lawful and permissible? (4) Was Claudia permitted to swear to her deposition or did she thereby
commit perjury?

To the first question: Claudia has a double right to demand restitution: (a) Because Tullius unlawfully
withdrew from the betrothal; (b) because he was the cause of Claudia’s refusal of an offer of marriage
made by another. About the sum to be given in restitution Lehmkuhl observes: Qui injuste a
sponsalibus recedit.. adigitur ad justam damni compensationem quae.. communiter secundum
convenientem puellae dotationem aestimari solet. Therefore, in our case the sum of $600 cannot be
considered too much. And even in the case that the betrothal had for some reason been technically
invalid, Tullius would still be obliged to make restitution, because Claudia, on account of his promise
of marriage, rejected another advantageous offer, and thus through his fault suffered great loss. There
can be no doubt, therefore, about Claudia’s right to compensation.

Answering the second question: Secret compensation (compensatio occulta) is allowed in the
presumption: (a) that the claim is without all doubt certain; (b) that it is impossible, or at least
difficult, to attain one’s right by ordinary and legal means. That the first presumption is true in our
case is clear from the answer given above to the first question. That the other condition prevails is
evident from the statement of the case. Hence, Claudia is justified to resort to secret compensation in
order to satisfy her just claim.

To the third question: When once the lawful claim is established, then the manner of compensating
oneself is immaterial, any manner is permissible, provided (a) that neither the debtor nor a third
party suffers unjust injury; (b) that those who compensate themselves in this way must not thereby
inflict upon themselves a relatively greater injury, or place themselves in imminent danger of losing a
greater good. Regarding the first point it cannot be seen how in our case a third party might suffer
loss. Not even Tullius is unjustly injured. This would be the case only then if he afterward repented
and voluntarily made restitution to Claudia, which, however, is evidently improbable. And should he
do so, Claudia would be in a position to refuse the proffered compensation wholly or in part. The
first-named presumption is true, therefore, in our case, and on that account Claudia’s procedure is
not unlawful. It is different with the second presumption. The way and means by which Claudia
helps herself to her rights are at all events very dangerous for her. She puts herself in danger of losing
freedom and honor before the world. If her act had been proven against her she would have been
branded as a thief and perjurer. Proper self-love does not permit that, on account of a lesser good (in
our case, the money), one should expose oneself to the danger of losing a higher good, honor and
liberty. Nevertheless, even though Claudia’s action, because of the danger incurred, may be
considered unallowable, still she may post factum retain the money obtained in this way as
compensation for the wrong suffered.

1290] To the fourth question: Claudia, in her deposition to the Court, was not guilty of an actual lie,
as indeed she neither stole nor wrongfully appropriated anything. She made use of an equivocal
expression, the so-called perceptible mental reservation. This mental reservation in the wider and
unreal sense (late sen impro-prie mentalis) is, according to the universal opinion of theologians,
permissible when sufficient cause is present (Gury, Theolog. moral. L., n. 442, edit. 4; Ratisbon, p.
199). And Claudia could swear to her deposition with good conscience. In regard to this the rule is:
Whatever one can state without lying or sinning, one may, for a good reason, also confirm by oath (S.
Alph. Liguori, Theolog. mor. L., III., n. 151, et 152). That Claudia had important reason for her action
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is apparent: not only honor and good name, but even her liberty were at a stake. Hence, it is evident
that Claudia committed no perjury, but only a permissible act of self-defense. Dr. Joseph Niglutsch.

Case LXVI: Incorrect Definition of Vow

1292] Father Sempronius, in his religious instruction, while explaining the second commandment and
speaking of the vow, finds in his handbook the definition, “A vow is a well-considered promise, made
to God, to do a certain good to which one is not obliged by a commandment.” Father Sempronius
considers this incorrect, he omits the words: to which one is not obliged by the commandment, and
substitutes therefor, “if one does not thereby prevent something better.” Was Father Sempronius
right in his view that the words: to which one is not obliged by a commandment, contain an error,
and what about the provision which Father Sempronius puts in their place?

St. Thomas treats of the question in IL, II. ae q. 88, Art. 2: Whether a vow must always be made
concerning a better good, and in his discussion makes inquiry about what may be the actual object of
a vow. Starting from the fact that the vow is a voluntary promise he holds there can never be the
object of a vow that which is absolutely necessary to be or not to be. It would be foolish, for instance,
to make the vow to die at the end of one’s natural life. St. Thomas then, in second place, mentions
things, which, although not absolutely necessary, still are necessary in order to attain a certain end,
and adds that such things insofar as they are done voluntarily may be the object of a vow. Here
belong those acts ordained, or forbidden, by a divine law: because their practise, or avoidance, is not
necessary of their own account, but necessary in regard to eternal salvation. Though, therefore,
according to St. Thomas, these things may form the object of a valid vow, there is, according to the
same theologian, in the real and strict sense only that a proper object of a vow which is not
prescribed by law, but advised, as only the latter depends perfectly upon our free will. Propriissime,
and in first place, the object of a vow is some advised act; in second place: something of obligation.
This is in our case the doctrine of St. Thomas and it is shared by theologians almost without
exception. A divergency between the teaching of St. Thomas and that of other theologians is only
found therein that the angelic teacher makes distinction between the object in a narrow and wider
sense of the word, whilst this distinction is explicitly made by hardly any other theologian.

1293] Recent authorities are also of opinion that not only the advised act, but also one of obligation
may be the object of a vow, as is evident from even a superficial perusal of their works. Lehmkuhl (P.
I, n. 498), for instance, considers this view so self-evident that it requires no proof. For those who
nevertheless would be tempted to doubt, he refers to the votum castitatis as approved by the Church,
the matter of which is not only celibacy, etc., but also acts always and under all circumstances
forbidden to all men.

To hold the view that whatever is of obligation cannot be the object of a vow, would be to deny that
all such acts are included in the votum castitatis, and consequently their commission by a person
who had made the votum castitatis would be no violation of the vow, although, of course, a sin
against the Sixth Commandment. That this would contradict the general conception of the vow of
chastity is obvious; it appears, indeed, improbable that those who do not share our view have
considered the logical consequence of their theory. Like Lehmkuhl, so does Gury (tom. I, n. 324)
answer our question, and bases his affirmative answer on the fact that it does not at all conflict if the
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obligation to perform, or to omit, a certain act has different sources, and he continues: then indeed a
vow of this kind concerns a thing good in itself, since the precept is presupposed, and it concerns a
better good, since it can confer a new bond toward greater fidelity and devotion in fulfilling the law. P
Ballerini agrees with this in his note to Gury’s remark, and he adds: Moreover, to actions performed
from a vow of this kind there is added the nobility which flows from the virtue of Religion and the
character of more abundant merit. Upon the same ground as Gury, Miiller bases his view (I., I, §
52), and he explains that it is more meritorious to do something: by virtue of a vow than to do the
same thing without a vow. For one who acts by the force of a vow acts from the motive of religion
and with a firmer and more constant purpose. Schwane decides in the same sense, in his Moral
Theology (I., §65), and explains that such an act of obligation receives from the vow a new specific
merit, and its omission an additional specific wrong which must be confessed as a breach of the vow.

1294] Tt is, furthermore, certainly the sententia communis theologorum which affirms the validity of a
vow not to commit a grievous sin. All authors who defend the validity of this vow must agree with
our opinion, because the avoidance of grievous sin is surely something to which we are obliged. The
question to what extent such a vow in respect to venial sins has validity is here without importance,
for, if the validity of such a vow is disputed, it is done for another reason.

Father Sempronius, therefore, was perfectly right when he considered it an error that only something
advisable, and not something of obligation, may be the object of a vow.

The provision, which Father Sempronius substituted in place of the omitted words, is superfluous in
the definition of the vow, for Father Sempronius could simply have based his definition upon that of
St. Thomas: est promissio Deo facta, by which the nature of the vow, as Lehmkuhl also observes, is
fully expressed. If Father Sempronius, however, wished to give expression to the idea of the bonum
melius in the definition, then the words: whereby one does not prevent something better are well
chosen, for the essential meaning of this provision is not that the object of the vow must be better
than what is of obligation, but that it not be, as Reiffenstuel (Theol. mor. tom. I., tract. VI.) puts it, of
itself an impediment to another more excellent work. J. von Grimmenstein.

Case LXVII: Gambling with Another’s Counterfeit
Money, and the Obligation of Restitution

129¢| From an Italian periodical we quote the following case. Simplicius is an inveterate gambler. One
day, finding himself out of funds, he observes that his room-mate, Fulvius, puts away a five-lire piece
among his belongings, and Simplicius, thinking that he can replace the money before its owner will
discover the peculation, takes this coin and soon invests it in a game of chance. He was favored by
luck and won considerable money. His joy and good cheer is noted by Fulvius, who is soon made
aware of all the facts, including the one that it was his money which enabled his friend to gamble.
Fulvius thereupon claims the entire winnings because it was his money that produced them.
Simplicius balked, and finally they agree that Fulvius should have part of the winnings, and, of
course, the amount taken from him. After Fulvius had his share safely put away, he made to
Simplicius the startling announcement that this coin had been a counterfeit and that he was
surprised how Simplicius could pass it without trouble. It is asked, had Fulvius any right at all to the
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winnings? May he retain share of the winnings with good conscience? Finally, may Simplicius keep
the winnings and is he under no obligation to the taker of the spurious coin?

Ad. 1. Fulvius had no claim whatever upon the winnings which Simplicius made with this coin. It is
true that the possessor malae fidei, which Simplicius is here, must be dealt with far more severely
than the possessor bonae fidei, and the principle: res clamat ad dominum, and res fructificat domino,
must be more rigorously applied. For instance, the possessor bonae fidei may become the rightful
owner of the article and its natural fruits, which is impossible to the possessor malae fidei because
the necessary condition, the bona fides, is lacking in him. But in our case there are fructus
industriales. The winnings must manifestly be ascribed to the luck and industria of Simplicius.
According to law even the possessor malae fidei may retain the fructus industriales.

1297 Ad. II, While Fulvius was privileged to have Simplicius arraigned in court for stealing, he was
not obliged to it, neither ex caritate nor ex justitia; he could renounce his right and allow himself to
be bought off by Simplicius, who was concerned in preserving his good name, even if, as in our case,
there was no intention of dragging the culprit to court.

Ad. III, Simplicius may keep the winnings, but must make restitution for the spurious coin to the
man who accepted it as genuine. Gambling presumes an agreement to let chance determine the
winner. It is in the nature of a commercial agreement, an emptio certo pretio juris incerti. The
gambler buys for a certain sum the right to a gain that depends upon chance, upon the alea. For the
nature of an agreement is required the mutuus consensus, in the commercial agreement the mutuus
consensus dandi resp. accipiendi certum pretium pro quadam merce. This consensus was certainly
present in our case. Simplicius undertakes to put up five lire, and the man who runs the game on his
part agrees to pay if Simplicius wins, and his stake is the gain that may fall to Simplicius through the
gamble. This agreement was not affected by the circumstance that the buyer of the chance paid with
counterfeit money. For this reason, even if Simplicius had not won, he would nevertheless have been
obliged to make good those five lire. Since luck favored him, he may take and keep the winnings. He
is obliged, however, to restore the five lire, because the man who took the counterfeit coin is injured
to that extent by Simplicius, even though the latter was not aware of causing this injury. Prof. Joseph
Weiss.

Case LXVIII: May Mass Be Celebrated, and Holy Communion
Given, at an Altar Upon Which the Blessed Sacrament Is Exposed?

1298] Tt happens frequently that at an altar upon which the Blessed Sacrament is exposed, Masses are
said, and holy Communion is given. The question is whether this usage is in accordance with the
precepts of the Church.

The question cannot be answered by a simple yes or no. The answer depends upon various
circumstances.

1. It is a generally prevailing precept that at an altar upon which the Blessed Sacrament is exposed no
Masses may be said without special papal indult, such as given for the Octave of Corpus Christi,
except for the purpose of reposition. The Ceremoniale Episcoporum (lib. I. cap. 12 n. 1). contains
about this: It would be not merely fitting, but most becoming, that Masses not be celebrated at the
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altar where the Most Holy Sacrament is placed, which appears to have been observed from ancient
times. And Clement XI., in his famous instruction of January 21, 1705, subsequently confirmed by
Innocent XIII.,, Benedict XIII. and Clement XII., respecting the celebration of the Forty Hours’
devotion (§XIL.), provides, as of precept, that upon the altar of Exposition only the solemn Masses at
Exposition and Reposition, but no other Masses may be said. It is true, no doubt, that the regulation
of the Ceremoniale Epp. is only directive, and the Instructio Clementina of precept only for Rome;
but there are other special decrees of the S. Rit. Congr. by which those regulations are made the
universally binding law. Thus this Congregation, under date of August 9, 1670, ordained: It is not
lawful to celebrate Masses at an altar when the Most Holy Sacrament is exposed upon it, especially
since there are other altars at which they can be celebrated, and again, under date of June 13, 1671:
Mass ought not to be celebrated at an altar where the Most Holy Sacrament is exposed, unless it is
for the purpose of repose. Gardellini, in his commentary upon the Clementine Instruction, writes:
The rule is therefore certain which generally prohibits Masses at an altar on which the Sacrament is
exposed. For the two decrees must be regarded as general, although they were issued in particular
cases.

12991 The reason for this general law is plain: since Christ is present in the Blessed Sacrament, and
exposed to the view and for the adoration of the faithful, it is at least superfluous to call Him,
through consecration, once more from heaven down upon the same altar for the same purpose.

If, therefore, during exposition of the Blessed Sacrament, a Mass is to be said, it must be celebrated at
an altar other than the altar of exposition. It should be remarked that even at another altar neither a
low nor a high Mass pro Requie may be said, also that in private Masses to the orations prescribed by
the rubrics the Oratio de Ss. Sacramento may be added, and that at the Sanctus and the Elevatio the
striking of the bell must be omitted. Though these rules are explicit and definite, there is even here
nulla regula sine exceptione. An exception is permissible by reason of necessity, and also by reason of
ancient and established custom. A case of necessity, in which celebration of holy Mass is allowed
before the exposed Blessed Sacrament, would be, for instance, if for important reasons holy Mass has
to be said and there is no other altar in the church. This is evident from the provision of the decree of
August 9, 1670, and it is expressly admitted by Gardellini in the words: Stante praesertim quod
adsint alia altaria, in quibus celebrari possit.

In this latter case, when the praeceptum audiendi sacrum presses for fulfilment and another church is
not in the neighborhood, the offering of the holy Sacrifice would even then be permitted on the altar
of exposition if the other altar is so situated that if Mass is celebrated there it will be necessary to
turn the back towards the altar of exposition.

1300] Besides necessity, there excuses from observance of the general rule also an ancient custom,
difficult to change. A custom which is truly immemorial and which cannot be abolished without
scandal and offense to the people (Gardellini). This exception received indirect approval by the decree
of the S. R. Congr. of May 7, 1746. In Poland it frequently happened that while the Blessed Sacrament
was exposed, there were at the same altar, in addition to the Mass of Exposition, other private
Masses said. To the question whether in these Masses a commemoration of the same Most Holy
Sacrament ought to be made, the Congregation answered: A commemoration of the Most Holy
Sacrament may be made during the exposition. By not expressing itself about the existing custom of
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saying Mass at the altar of exposition it tacitly let it be understood that it may be tolerated, according
to the popular axiom: qui tacet consentire videtur.

Nevertheless, even if an urgens necessitas and a consuetudo vere immemorabilis allow of exceptions
from the general rule, they do not abrogate the latter but rather serve to confirm it. Exceptio firmat
regulam. Particular cases, observes Gardellini, do not destroy the universal law and rule, nor can
particular cases be equally adapted to everyone so that all alike would not be bound strictly to follow
the universal law. For this rule must be observed so strictly and accurately that no one may depart
from it. It is evident from what has been said that the celebration upon altars upon which the Blessed
Sacrament is exposed must be regarded in general as an offense against ecclesiastical liturgical
ordinances.

2. Just as impermissible as it is in general to celebrate at an altar where the Blessed Sacrament is
exposed it is also to administer holy Communion from the same, even then if, for some good reason,
holy Mass has been said there. The poor Clares of Tarentum were by a foundation obliged to have on
the three days of carnival the Blessed Sacrament exposed for adoration in their chapel. As they only
had one altar, and in order not to be deprived of holy Mass on these days, they presented a petition to
the Holy See that the celebratio Missae might be permitted upon the altar of exposition. The favor
was granted, but with the expressed condition: provided that in the Mass the holy Eucharist is not
distributed (November 12, 1831). If it is prohibited to distribute holy Communion during holy Mass
from the altar of exposition, still less may it be distributed outside of holy Mass. The reason is
obvious: the distribution of holy Communion from the altar of exposition would not merely disturb
worshipers in their devotion, but the priest giving holy Communion would be guilty of irreverence by
turning his back to the Blessed Sacrament. In order that the faithful during exposition may not be
deprived of holy Communion, the holy Eucharist should be kept, in a ciborium or chalice, on a side
altar and distributed from there. Innocent XI. ordains so in his decree of May 28, 1682: But if holy
Communion must be administered at the same time at which the Most Holy Sacrament is exposed,
let this be done at another altar, taking the Most Holy Sacrament from the ciborium; and when
Communion has been completed, let it be replaced in the tabernacle, or let it be covered with a veil in
such a way that it cannot be seen.

13011 If in the church of exposition there is only one altar, must the distribution of holy Communion
be omitted altogether, or may it in this case be done from the altar of exposition? The latter view is
favored by a decree of the S. R. C. of September 26, 1868, as also by the fact that Masses are allowed
at the altar of exposition in case of necessity or custom. In that case care should be taken that holy
Communion be distributed as much as possible to the side of the altar to avoid turning the back
towards the Blessed Sacrament. It is plain that, after giving holy Communion, the blessing with the
ciborium must not be given from the altar of exposition, nor from a side altar.

1302] Hence it is always a gross offense against liturgical ordinances when, no doubt more from lack
of information than from indifference, coram exposito Ss. Sacramento, except in cases of necessity,
holy Communion is administered from the altar of exposition, and if even the blessing is given with
the ciborium.

Bernard Schmid, O.S.B.
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Case LXIX: When in Holy Mass Are the Words “I
Will Take the Chalice of Salvation” to Be Spoken?

[303| Father A. informs his confrater B. that a careful study of the rubrics has convinced him that the
words: Calicem salutaris accipiam must be spoken while the fragments are collected and wiped from
the paten into the chalice. On the contrary, Father B. is of the opinion, also based on a study of the
rubrics, that these words are to be spoken after the paten has been purified and while the chalice is
taken with the right hand. Which of the two views is the right one?

The difference in opinion is caused by an actual difference between the rubrics in the Ritus servandus
in the Missal, and those found in the Canon itself, and thus both priests may quote the rubrics. The
rubric in the Canon to which Father A. may refer, reads: Then he uncovers the chalice, genuflects,
gathers the fragments, if there are any, wipes the paten over the chalice, meanwhile saying: What
shall I render ... I will take the chalice of salvation. ... And only then follows: He takes the chalice in
his right hand and, signing himself with it, says: The Blood of the Lord. ... Contrary to this rubrica
specialis the rubrica generalis in the Ritus servandus regulates ceremonies and words in the
following manner: Then, having lowered his hands, he says secretly: What shall I render ... he has
rendered to me, and meanwhile he uncovers the chalice, genuflects, rises, uncovers the paten,
inspects the corporal, gathers with the paten any fragments that are upon it, and carefully wipes the
paten over the chalice with the thumb and forefinger of his right hand and wipes those fingers
themselves, lest any fragments remain upon them. After wiping the paten, with thumbs and
forefingers joined, he takes the chalice with his right hand below the cup and the paten with his left,
saying: I will take the chalice of salvation.

While, therefore, the words Calicem Salutaris, according to the special rubrics (infra missam) must
be spoken during the extersion of the paten, the rubrica generalis directs quite plainly that these
words should be spoken post extersionem patenae. It appeared, therefore, to some authorities that it
was optional with the priest to speak these words either during or after the Extersio patenae. This is
the opinion of de Herdt, who, in his Prax. S. Lit. (tit. I, n. 267), writes: “During the gathering of the
particles and the extersion of the paten the priest may say the words: Calicem Salutaris, in
accordance with the rubrics contained in the Ordo Missae, according to the general rubrics, however,
these words are spoken after the purifying of the paten,” and in the following paragraph (n. 268) he
says: “Taking the chalice in his hand the priest says the words Calicem Salutaris—unless he has
already said them while gathering up the particles and purifying the paten.”

Other authorities believe, however, that these words should be said after the extersio patenae, when
actually taking the chalice. Thus teaches Meratus (ad Gavantum. t. I, p. IL, tit. X. N. 12). This is also
the opinion of St. Alphonsus and of most rubricists following him, thus J. Fornici (Institution, Lit., p.
I, c. 31), Jos. Schneider, SJ., in his Manuale Sacerdotum, and Hartmann in the Repertorium.
Moreover, Benedict XIV. has defended this view in his book De Sacrificio Missae. If number and
importance of these authorities are considered this opinion deserves preference. But it does so also
for intrinsic reasons. The rubrics in ordine missae are brief and find explanation in the rubricis
generalibus, which, in our case, direct explicitly the order of ceremonies and words, while the special
rubrics do this more summarily. Furthermore, the principle that actions and words should agree must
be considered. This agreement is present if the words Calicem Salutaris accipiam are said while the
hand takes the chalice. Nevertheless, so the Monitore Ecclesiastico observes, we should not find fault
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with one who adheres to the special rubrics in ordine missae, because these are indeed the weightiest
and most authentic guide for the offering up of holy Mass.

Ig. Rieder.

Case LXX: How May Mistakes Made in the Prayers of the Mass Be Remedied?

1306 Father Perplexus, a priest suffering in a high degree of absent-mindedness, commits at holy
Mass not infrequently small errors and various mistakes, which he then strives to remedy in various
ways. We will quote a few of these errors together with his attempts at correction, and examine them
critically.

(1) Now and again it happens that our Father Perplexus, in his haste, omits the Gloria, or Credo; if
he, directly after the Dominus vobiscum, realizes the omission he then recites the Gloria, or Credo,
without repeating the Dominus vobiscum.

(2) Occasionally he takes the wrong proper: if then, during the Mass, he becomes aware of his error,
he is in doubt whether to continue the Mass begun, or pass over to the Mass of the day. His practise
in this respect differs and is uncertain.

(3) Sometimes he forgets to take a prescribed Collecta and only remembers it at the Post-Communio:
then he endeavors to make good his mistake by supplementing the first Oratio and the Secreta,

(4) If through forgetfulness he takes the Communicantes commune and recalls at its conclusion that
a Communicantes proprium was prescribed, he does it all over by repeating the whole Communt-
cantes in the proper form.

(5) Once when at the first consecration he absent-mindedly had said the words bibite ex eo, instead
of manducate ex hoc, he corrected himself quickly and then proceeded; another time, however, the
same error having happened, he did not consider such a correction sufficient, but begins once more
with the words Qui pridie, quam pateretur, etc. (6) Sometimes the first prayer after the Agnus Dei,
omitted in Requiem Masses, escapes his attention, if he then becomes aware of the omission after
the second prayer, he inserts the first prayer here and then goes on with the third prayer.

1307] Now let us examine what is to be thought of these attempts at correction made by Father
Perplexus. First of all, let us recall the three principles which must guide us in judging these cases:

(1) Parts of holy Mass that belong to the essence of the Sacrifice must, in every case, be repeated if
one becomes aware of a mistake before the Mass is finished. (2) Prayers not essential, but important,
must, in case of a mistake, be repeated if noticed so soon that the words still have a proper meaning
at that place, and provided it can be done without exciting undue comment. (3) Less important parts,
or prayers, especially such that do not always occur in holy Mass, need not to be repeated, if they
have been forgotten at their proper places (cf. Ligouri, Theol. Moral. 1., VI., n. 403 sq.; Lehmkuhl,
Theol. Moral. I, n, 241 sq.).

In the light of these principles it is not difficult to judge these various cases. Ad. 1, Father Perplexus
should not have repeated the Gloria and Credo because these prayers are not very important and do
not occur in every Mass: moreover, the repetition of these prayers could hardly take place without
exciting comment. Lehmkuhl (/. c.. 242) says about this: Let the priest never resume the Gloria,
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Creed, and similar things, nor the epistle, gospel, etc., if he has taken one for another, unless perhaps
he notices the error at the beginning of the wrong epistle, etc. Ad. 2, In this case Father Perplexus
should at all times have acted on the principle which applies in this respect to the breviary, namely,
error corrigatur, ubi deprehenditur, if it could be done without comment and without long search.
Ad. 3, When one notices only at the Postcommunio that an Oratio or Secreta has been left out, it is
not necessary to repeat them, because, as a rule, these prayers have no longer the proper meaning at
that time. If one remembers at the Secreta that the first Oratio has not been recited, then it will not
be out of place to make up for it; but it is not necessary in this case. Ad. 4, Father Perplexus need not
repeat in this case, because there is no essential difference between the various Communicantes, and
because that which is peculiar to this prayer does not belong to the more important parts of holy
Mass (cf. Lehmkuhl, |. c. n. 241). The same rule would apply if in regard to the Preface such a
mistake happened. Ad. 5, Since the words in which Father Perplexus erred do not belong to the
strictly essential formula of Consecration, it suffices if he simply corrects himself as is done generally
in speaking or reciting, and which is quite intelligible. This would even suffice in the strictly essential
words of the Consecration. But here, where absolute security is necessary, it would be advisable ad
cautelam to begin all over again; if one, for instance, had said calix, instead of corpus, he should
recommence with the words Hoc est enim, etc. Ad. 6, The attempt at correction made by Father
Perplexus in this case may be regarded as permissible, as this prayer is not out of order even in
second place, and gives there a good meaning.

1308 | Similar faults, or errors, in the prayers of the Mass, of which various others may occur, should
be judged by the rules given above, and remedied accordingly.

Dr. Joseph Niglutsch.

Case LXXI: How Should a Parish Priest Act Towards
an Apostate Parishioner Who Is Seriously IlI?

13091 A certain pastor learns that one of his parishioners (i. e., living within the limits of the parish),
who, although baptized a Catholic, had fallen away from the faith and who has often, by word and
deed, declared himself a free-thinker, has fallen seriously ill. Since the man has for many years not
attended church, and kept aloof from all exercises of Catholic worship, the pastor is in doubt whether
he is obliged to exercise the solicitation for the spiritual welfare of his flock even in this case.

There can be no reasonable doubt but that the pastor must offer spiritual aid to this sick man, and
should employ all his zeal in order to save this soul. Even if the man has neglected the faith and has
in every sense of the word become an apostate, still he has, on account of the ineffaceable character
of Baptism, never ceased to be a member, though a dead one, of the Church, and, since he did never
formally join another creed, also a member of the parish in which he lives. For this reason the pastor
is obliged ex officio to offer him, even if not sent for, spiritual assistance, the same as to any other
sick parishioner. He should not hesitate, therefore, to visit the sick man for this purpose. But since
here is the object a work as important as difficult, namely, the conversion and rescue of a soul
hardened in unbelief, he should seek, first of all, by fervent prayer the necessary assistance from
above. If circumstances permit, he should turn his steps first to the tabernacle of the Lord, in order to
commend himself and the sick man to Him who can give counsel and potent aid, and who knows
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how to turn the hearts of men. Having thus prayed ardently for assistance, and having also asked for
the sick man the grace of conversion, he may with confidence in Divine succor endeavor to get into
the presence of this parishoner. Very likely admission to the sick man will be denied him by members
of the household. In this case he should not give up without pointing out to the relatives the heavy
responsibility they are taking upon themselves, and draw their attention to the fact that if the sick
man dies in refusal of the holy Sacraments he cannot be buried in consecrated ground. If his
admonitions remain unheeded he should leave without bitterness, but manifesting regret. If,
however, access to the patient.is secured, the pastor should greet him with the expression of kindly
sympathy, and unless there is periculum in mora, casual inquiries about his condition may open the
conversation. Only after he has put the patient at ease, he will lead the conversation to the actual aim
of his visit and offer his priestly services. The manner in which this offer is received will generally
indicate what hope may be entertained for success. But even if in consequence of a cold refusal there
seems to be little hope, still the priest must not give up so quickly, but should strive, by a reference
to the serious situation rather than by admonition, and by expression of solicitous affection, to lead
the sick man to better thought. If, despite all this, the visit remains unsuccessful, let him take his
leave without reproach or threat, but with renewed assurance of tender sympathy and with cordial
wishes for physical and spiritual welfare. And since real love will hope against hope, let not the
zealous pastor content himself with one attempt and visit, but after repeated recourse to the Saviour
in the Blessed Sacrament, he may venture, if possible, a second and third visit. Should the sick man
then in the most positive manner declare that in no case will he receive the Sacraments, perhaps even
forbid further visits, then the pastor, conscious of having done his utmost, may discontinue his visits,
but, before departing, should express his heartfelt sorrow that the patient in the most important and
finally decisive moment of his life rejects Divine mercy, and impressively give words to the fear that
the patient may soon have to face the justice of Him whose mercy he now scorns.

13111 Let us suppose now that the sick man gives evidence; from the beginning or in response to
subsequent efforts, that the pastor’s earnest solicitations will probably be rewarded with success.
What is the pastor to do in order to conduct this most hopeful beginning to a happy end? Giving
thanks to God, and with heartfelt prayers for continued assistance, he must, above all, by dwelling on
the mercy of God, seek to inspire confidence and dispose the patient for the reception of the holy
Sacraments. Since the person through openly declared apostasy has incurred excommunication
specially reserved to the Pope, the priest, unless there is periculum in mora, should procure the
necessary facultas absolvendi. If this cannot be done, on account of urgent danger of death, then he
may without special faculty absolve the sick person directly from the excommunication, but he must
insist that the person renounce his errors publicly, i. e., before at least two witnesses, and manifest
his reconciliation with the Church. If circumstances (necessity and possibility) suggest it, he will
instruct the patient briefly in the nature and effects of the Sacraments, as also the conditions required
for receiving them, and administer them with perhaps even greater gentleness and indulgence than
he would to other parishioners in danger of death. If the sick man recovers from his illness he need
not confess the sin of apostasy, by which censure is incurred, either to the Pope or his delegate, as he
has in articulo mortis already been directly absolved from the same. It is necessary for him, however,
to apply per epistolam, personally or through the confessor, to the Holy See and give notice of the
absolution received, in order thereby to demonstrate obedience towards the ecclesiastical laws and to
receive whatever penance may be given him. If he omits to do this within a month’s time he will
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again incur the censure. The Congr. R. et. Univ. Inquisitionis has under date of June 25, 1886,
decided in answer to inquiry: In truly more urgent cases in which absolution cannot be deferred
without danger of grave scandal or infamy, concerning which the conscience of confessors is
burdened, absolution may be given, with those things enjoined which must by law be enjoined, even
from censures reserved in a special manner to the Supreme Pontiff, yet under penalty of falling again
into the same censures unless, at least within a month, the absolved person has recourse by letter
and through the confessor to the Holy See.

In order not only to protect the convalescent against relapse, but also to promote his spiritual life and
to assist him in making reparation for any scandal given, the priest should devote to him, without
becoming obtrusive, some of his time by visits, and may render further assistance by offering
appropriate reading, and by remembering him especially at holy Mass, that God may confirm what He
has wrought in him.

Should the sick man die without becoming reconciled with the Church, Christian burial must be
refused him. If, on account of this, the pastor should encounter much difficulty, he should submit the
case to the ordinary. Bernard Schmid, O.S.B.

Case LXXII: Jurisdiction to Hear Confessions of Nuns

[313]

Applied correction from Woywod’s opening insert: Case LXXII.—The New Code lays down the
same rules for confessions of Nuns with solemn vows and for Sisters with simple vows. Canon 876
states that it requires special jurisdiction from the bishop to validly and licitly hear the confessions
of religious women, even the novices, in their own convent. When they confess in any church,
public or semi-public oratory, they may be absolved by any priest having the faculties of the diocese.
They do not need permission nor have they to report that they went to confession. Canon 522. The
rules concerning the appointment of the ordinary and extraordinary confessors remain the same as
heretofore.

Father Anselmus is the spiritual director and regular confessor in a convent, the members of which
belong to a recent congregation of women, undertaking the care of the sick in their hospital as well as
in homes of the immediate vicinity. The following case happens: Two sisters have been nursing a
wealthy woman at her nearby home. The patient, partly recovered, is advised to take certain baths,
and she asks and receives permission for the two nuns to accompany her on the journey. On the way,
in the town B., her condition becomes worse, and the journey has to be interrupted. The two sisters,
now nursing her again, report the fact to their spiritual director and request instructions for making
their weekly Confession.

What answer should be given? The case is somewhat perplexing to Father Anselmus, for the town B.
is the see of another diocese; in his own diocese the answer would be easy, furthermore, the sisters
know the diocesan regulation according to which cloistered women when sojourning anywhere in the
diocese may confess to the local pastor, or to a priest approved for hearing Confessions of nuns if
such a one be at the place. Concerning another diocese the diocesan regulation says nothing, which is
natural, since the bishop has no authority to make regulations in another diocese. Some hand-books
advise that the priest should ask nuns who sojourn outside the cloister and come to Confession,
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whether by their rule they are allowed while abroad to confess to any priest, and if so their
Confession may be heard without hesitation. It is here the question what the sisters would have to
answer.

I314] Father Anselmus reasons as follows: My sisters are not moniaUs, in the strict sense of the
word, but members of a congregation. Strictly speaking, the ecclesiastical precepts regarding the
reception of the Sacrament of Penance by nuns are not applicable to them, and they may
consequently confess to any priest of jurisdiction in his particular diocese. Opposed to this view,
however, is the fact that bishops appoint confessors also for these sisters, and bishops have in their
diocese the disposition over jurisdiction of Confession. It will not do to disregard this fact. Finally, a
happy thought came to Father Anselmus: Whoever has the ordinaria iurisdictio can exercise the same
everywhere over those in his charge without restriction as to place, thus a pastor may hear the
Confessions of his own parishioners anywhere. Being the confcssarius ordinarius, thus Father
Anselmus reasons further, I can therefore hear the Confessions of my sisters wherever they may
happen to be, consequently also in B. The trip to B. is short and convenient, moreover Father
Anselmus has frequently other business there. The mansion occupied by this wealthy patient has a
chapel, and Father Anselmus can there with all comfort hear Confessions. Notice to the pastor is
thus made unnecessary. What is to be thought of this disposition?

The case suggests the following questions: 1. What is the law of the jurisdiction of Confession
regarding members of recent congregations of women? 2. What priests may hear the Confessions of
sisters sojourning in another diocese, or, generally, outside their convent? 3. Has the Confessarius
ordinarius a regular jurisdiction? 4. May the holy Sacrament of Penance be administered in a private
chapel?

Ad. 1. In these days diocesan bishops, as a rule, appoint for congregations of women special
confessors, ordinary as well as extraordinary, in the same way as canonically provided for real nuns, It
cannot be doubted that this usage is very beneficial; it also corresponds to the views of the Apostolic
See, as repeatedly made known in decision of inquiries in this respect (See Muller, Theologia mor.
1887, L. 1III, p. 326). According to the present status of Canon Law it is certain, furthermore, that
bishops have the right in their dioceses to restrict even a pastor’s regular jurisdiction of Confession
in respect to congregations of women, which is self-evident where delegated jurisdiction is
concerned. In dioceses, therefore, where such restriction obtains, by reason of the appointment of
special confessors for these religious, the ordinary priest has no jurisdiction over them, he can
therefore neither lawfully nor validly absolve them, just as in the case of real orders of women.

13151 Ad. 2. About the answer to this question there can be no doubt. Religious women sojourning
outside their convent can be absolved by every priest who has the faculty to hear Confessions validly
and lawfully; the canonical restrictions of jurisdiction over cloistered women apply only at their
convent; this is presumed in all related papal precepts, and a priest has no jurisdiction to hear
Confessions of nuns at their convent unless so appointed. There is even a decision of the Holy See, of
the year 1852, which directly confirms this view, and according to which nuns sojourning outside the
convent may make their Confession to any priest approved to hear Confessions. (Responsum S.C. Ep.
et Reg., August 26, 1852.) If this is the rule in respect to real nuns, it is all the more applicable to
members of congregations. There can, of course, be meant only a priest authorized to hear
Confessions in that particular diocese.
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Of course these principles suffer limitations in dioceses where special regulations exist for religious
women who receive the Sacrament of Penance away from their house, as in fact is the case in the
diocese of Fra. Anselmus, for there only priests specially so designated have jurisdiction over these
nuns, and any others not only are not allowed to absolve, but cannot do so validly.

I316] It follows that the question which, according to many authorities, should be asked of nuns
under such circumstances, respecting their rule regarding Confessions, has no practical value; at
most the rule would only refer to the permissibility of the act on part of the nuns. That the latter
know their rule thoroughly and keep it may be presumed. The jurisdiction to hear such Confessions
depends upon other things which the priest has to know. As concerns our case, Father Anselmus
might have easily removed the difficulty, had he looked into the matter more carefully.

Ad. 3. Father Anselmus, though he has the title of ordinary confessor, has by no means on that
account ordinary jurisdiction. The word “ordinary,” in this connection, means, that he may exercise
his office ordinarily, or regularly, while an extraordinary confessarius acts only at times, therefore not
ordinarily. Father Anselmus is in reality only delegated, with jurisdiction for three years, by the
bishop, who possesses the ordinary jurisdiction for Confession over the nuns of his diocese. Father
Anselmus perhaps wrongly applied the usual definition of the iurisdictio ordinaria, as one possessed
by a priest in virtue of his ecclesiastical office. His jurisdiction is only a delegated one, subject to very
special canonical rules. (See Lehmkuhl, Theol. Mor. 1885, vol. II. De illa iurisdictione delegata, quae
lege speciali regitur, punct. II. p. 288.) The conclusion arrived at by Father Anselmus was therefore
quite incorrect, and hence it follows that he absolved without jurisdiction, and therefore invalidly.
Not even can he avail of the principle stated above, sub. II., because he was not privileged to hear
Confessions in the diocese of B.

Ad. 4. Father Anselmus arranged matters very conveniently for himself, but he violated the
ecclesiastical precepts concerning the place for the reception of the Sacrament of Penance. According
to them, Confessions can only be heard in a church or a public oratory, cases of necessity excepted. In
private oratories the Sacrament of Penance can be administered only by special permission of the
bishop. The chapel in which Anselmus heard Confessions was not really a chapel, because
celebration of holy Mass was not, as appears from facts stated, allowed there, and, consequently, it
cannot even be considered a proper place to hear Confessions, except in a case of necessity, which
here did not prevail. In a church the confessional is the only place intended for the administration of
the holy Sacrament of Penance, and particularly in the case of female penitents this is made a strict
order by ecclesiastical legislation, and in the case of nuns it is, moreover, decreed: By a declaration of
the Sacred Congregation it is prescribed that the confessionals of nuns be removed from the sacristy
or other hidden places and placed in the outer parts of the church. In necessity, however, confessions
may be heard in another place, provided that the confessor and the nun are kept from one another’s
sight. (S. Liguori, Theol. mor. I. VL. n. 577, 4.) Dr. Johann Kubicek.

Case LXXIII: Absolution in Danger of Death

I318] Father Blasius, a newly ordained priest, who, after his first Mass, spent some time in his native
parish, and had as yet not received jurisdiction, was requested by the pastor, the only priest in the
parish, to take the Viaticum to a certain Augustina who was dangerously ill and who had made her
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Confession the evening before. As Father Blasius entered the sick room, Augustina said: Father, I
wish to confess once more. Father Blasius was perplexed. Augustina, who, the previous day, had been
at the point of death, had rallied and it was probable that she would live a few days longer. The
articulus mortis, in which in absence of a priest with jurisdiction any priest may absolve, is not
present, and Father Blasius does not know what to do. To omit giving her holy Communion would be
noticed and would cause comment, nor could he send for the pastor. Father Blasius resolved to act as
follows: He consoled Augustina, and took great pains to dispose her for perfect contrition, and then
having in his opinion succeeded, he administered the Viaticum to her. Now he asks whether he has
done right.

We must say: No. Since Father Blasius did not hear Augustina’s Confession, he could not know
whether she did not have grievous sins upon her conscience; again, the Confession made the day
before might have been a sacrilegious one. If this were the case then perfect contrition would not
suffice. By a rigid law of the Church (Cone. Trid. Sess. XIII., cap. 7 and can. 11) it is prescribed, that
the state of grace, as an indispensable condition for the worthy reception of the holy Eucharist, must
be gained not merely by perfect contrition, but by sacramental Confession and absolution, with the
sole exception of a case of necessity where no confessor is available. This case of necessity did not
prevail here, because even if the pastor could not be had, Father Blasius could in periculo mortis
absolve. Father Blasius perhaps refers to Gury, who, in his Compendium II., n. 498, in a note says: To
the question: What if, in a place where, as is fitting, the custom exists of hearing the confessions of
the sick before carrying the Most Holy Sacrament, a sick person who has confessed previously and is
now about to be refreshed by Holy Communion asks to confess again—for example because the
preceding confessions were invalid—and that confession, since it will be rather long, cannot be heard
without injury to the sick person’s reputation? Alasia answers: If the priest who carries the
Sacrament is himself approved for confessions, after hearing some graver sin let him absolve the sick
person, whom we suppose disposed, give him the Holy Eucharist, and, after returning the Most Holy
Sacrament to the church, come back to hear the complete confession.—Likewise, although not
approved, a priest may absolve the sick person when the case is urgent because of danger of death.—
But if the case is not urgent and that priest lacks approval, while another approved priest is available,
let the latter be summoned to hear the confession; otherwise let the unapproved priest himself
briefly help the sick person to elicit an act of perfect contrition and give him Holy Communion.
According to this Father Blasius would appear to have proceeded correctly. But apart from the fact
that we venture to doubt the correctness of the above opinion, we dispute the similarity of the case.
In the cited case reference to a Confession quae sine infamia aegroti audiri nequit, while in our case
we are unable to discover any danger of defamation if Father Blasius had absolved her. Father Blasius,
hence, should not have been satisfied with the contritio of Augustina. Moreover, it is uncertain
whether Augustina’s contrition was really a perfect one, and must not the salvation of the dying be
cared for in the best possible way? It occurs to us also that Father Blasius appears to make a vast
difference between articulus and periculum mortis. He is wrong in doing this (compare S. Lig. Lib. 6.
n. 561; Gury II., n. 551; Ballerini-Palmieri V., n. 590, and others). If in periculum mortis one had to
await the actual articulus mortis in order, for instance, to be able to absolve a patient from a reserved
case, many would die without absolution. The Church bestows, in danger of death, such far-reaching
authority ne quis pereat. This must be well remembered. For this reason the periculum mortis and
the articulus mortis are considered of equal weight. Even if there was a possibility that Augustina
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might yet live for a few days, still this could not be expected with certainty. Very often it happens in
the case of very sick persons that an apparent improvement immediately precedes death.

1320] What should Father Blasius have done? First of all he should have asked Augustina privately
why she desired to confess again, since she had done so only the day before. To such question several
answers are possible. We will take three of them into consideration: (1) She might have referred to
the fact that every worthy reception of the holy Sacrament of Penance increases sanctifying grace and
enhances eternal glory, and, therefore, wished to confess once more. In this case Father Blasius would
have had good reason not to hear the Confession, because the Church gives him jurisdiction only in
case of necessity, and a case of necessity was not present here. (2) Augustina might have stated, “I
forgot a sin yesterday and it makes me uneasy.” In this case, too, Father Blasius could have refused to
hear the Confession, because the Confession was not necessary for the worthy reception of the holy
Viaticum. He should have informed the patient that she need not fear that the Confession was
unworthy ex conscientia erronea. Who in Confession forgets a grievous sin inculpabiliter, and is
otherwise disposed and receives absolution, is justified not by contrition alone but by sacramental
absolution. He is absolved from the forgotten sin, though only indirectly. To confess the same,
especially before receiving holy Communion, in order to be directly absolved therefrom, is de
consilio, but not de praecepto. Augustina might have confessed it after receiving holy Viaticum, when
the pastor could be sent for.

[321] 3. Augustina may say: “The reason why I want to confess again I can only reveal in Confession
itself.” In this case Father Blasius should have heard the Confession. It might transpire in the
Confession that Augustina had been ashamed to confess her sins to the pastor, that, for this reason,
she had concealed grievous sins and made a sacrilegious Confession, or it might be that her
Confession had not been made at all because as the pastor, as complex, had no jurisdiction over her
praesente in loco alio sacerdote, and perhaps the whole proceeding had been designed as an
expedient. In both cases Father Blasius could and should certainly have absolved the well-disposed
Augustina, even though the pastor had been in immediate proximity, so that he easily might have
been called. Finally, it might be the case that Augustina had committed a grievous sin since her
Confession the day before. This case is the most difficult to solve. There is no doubt that Father
Blasius could have absolved Augustina if the pastor was some distance away, an hour’s travel,
perhaps; but whether he could absolve her if the pastor was near enough to be called is the question.
We should have advised Father Blasius to give absolution, for, in the first place, there was really great
danger of defamation for Augustina if the pastor had to be called to absolve her. People might suspect
a very grievous matter if so much agitation was observed. The approved priest was in this case
physically, but not morally, present. This is equivalent to his not being present at all.

1322] Consequently, the simplex sacerdos could here absolve in periculo mortis. And, secondly, we
claim the view that a casual priest could absolve a dying person, therefore in periculo mortis, also
praesente alio sacerdote approbato qui v. gr. vel commode acciri possit vel etiam in eadem domo
habitet, is not without probability. St. Alphonsus, it is true, regards (Lib. VI. n. 562) the opinion that
such absolution is not permissible the communissima, and one should not deviate from the same
without rationabilis causa, but the opposite opinion is also held and defended by many and
prominent authorities. St. Alphonsus himself (l. c.) enumerates expresse sixteen such authors, and
their number is therewith not at all exhausted. We will quote here the answer of the renowned
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theologian, Cardinal Lugo, to Aloysius Turrianus, who had declared the latter opinion to be
improbabilis. He answers as follows: Hence it is evident that Luis Turrianus went too far in censuring
this opinion by calling it improbable. ... Certainly it cannot be denied that an opinion maintained by
so many and such weighty Doctors is probable, especially since it is founded upon the words of the
Council of Trent, which cannot readily be explained by its opponents. Viva regards the former
opinion not as communissima, but only as communior, and even St. Alphonsus uses a very moderate
expression by saying (I. c.): Puto non recedendum a prima sententia. Father Blasius, according to our
view, might have acted on the second opinion, since the same is probable and because there was a
rationabilis causa to depart from the more exacting opinion. This rationabilis causa we find in the fact
that public notice was to be avoided, and also in the fact that Augustina otherwise would have been
obliged to confess the same sins once more, although she was disposed to receive absolution and
entitled to it. The Congregation of the Sacred Office issued the following decision on July 29, 1891:
Those are not to be disturbed who hold that absolution at the point of death by a priest who is not
approved is valid, even when an approved priest could easily have been called or been present; nor
are those to be disturbed who hold that absolution at the same point of death from reserved sins,
whether simply or with a censure, granted by a priest who does not have jurisdiction over reserved
cases, is valid, even if a priest having the aforesaid jurisdiction could easily have been called or been
present. Prof. Joseph Weiss.

Case LXXIV: Preserving the Seal of
Confession by the Confessor Against Himself

13241 Tt is the strict and sacred duty of the confessor to observe inviolable silence in regard to
everything heard in Confession, as far as it in any way relates to sin, and to avoid everything that
directly or indirectly might lead to a revelation of what has been confessed, or to any embarrassment
for his penitent. Towards the latter the confessor must not in any way let his conduct outside the
confessional be guided by what he has heard him confess in the tribunal of Penance. Is the confessor
obliged, in regard to knowledge gained in Confession (the sins of a penitent) to preserve secrecy even
toward himself? This theoretically not unimportant, and practically essential, question may be
illustrated by an example, and then argued by the facts.

A confessor hears of grievous and scandalous sins in the Confession of a penitent unknown to him. A
curiosity to know who this penitent may be causes the confessor to take steps to ascertain the
identity of this person. Has the confessor, by this effort, committed a sin, and of what kind? It is
presumed here that a violation of the sigillum sacramentale, in the ordinary sense, has not taken
place. We answer:

I. It is almost certain that the confessor trespassed against charity. Indeed, there may be cases (if in
very grave sins a penitent has special interest not to be recognized) in which such conduct of a
confessor must be considered a grievous sin against charity.

II. The decision whether the confessor has also sinned against justice, in the sense of detractio, and
against the Sacrament, by way of a fractio sigilli sacramentalis depends upon whether the penitent by
making Confession resigns his right to a good reputation, as far as the confessor is concerned, or not.
The following points seem to speak for the first supposition.
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[325] 1. The Sacrament of Penance is carried out in the manner of a tribunal. In no tribunal has the
accused—be the proceeding public or not, be the verdict made public or not—the right to remain
unknown to the judge.

2. No fear, however well founded, of losing the good opinion of the priest by confessing sins can
excuse from the obligation of confessing or from the integrity of the Confession.

3. In order to ascertain whether, in a certain instance, a law or commandment holds good, it is to be
considered whether this law or commandment applies under all ordinary circumstances. If this be not
the case, then in general the non-existence of a law or a commandment may be concluded. Ordinarily,
however, the confessor does know his penitent (except in large cities), and the contrary is usually the
exception.

4. Formerly there was the obligation, at least at stated times, to confess to one’s parish priest
(pastor), and the meaning of still existing reservations is, indeed, that such penitents have to present
themselves in person before the bishop (Pope) to receive absolution. That under such conditions an
incognito is not easy to maintain is evident. It seems to follow that the Church does not make
provision that the penitent remain unknown to the confessor.

5. If we would recognize it as an actual right of the penitent that the confessor in the above case, and
in similar cases, must avoid all inquiry as to the name of the same, then this right would have to be
accorded to all penitents. This would be in contradiction to the view and practise of learned and
conscientious priests, who do not hesitate, upon occasion, to inquire for the names of penitents.

I326] IIT. To these arguments it may be objected:

1. The comparison is not justified. In a court an exterior act is performed, the justice of which must
be publicly perceptible, an act that entails public consequences in which the knowledge of the
personality of the accused is almost inevitably necessary; in the Sacrament of Penance there is
judgment made only in regard to the inner life; there are no consequences regarding the standing of
the penitent in society; his name plays no part; and for this reason the Sacrament of itself does not
violate such a right of the penitent, nor bestow it upon the confessor.

2. If the commandment of Confession and of its integrity is so strict that before it the protection of
the good name of the penitent with regard to the confessor must yield, it does not follow that regard
on part of the confessor for the reputation of the penitent may be left out of consideration if the
administration of the Sacrament does not compel it.

3. This principle may probably govern when there is question of gaining a right, of establishing a new
obligation; not, however, when the application of an already existing right is concerned, of an already
existing obligation. Of course the penitent through Confession gains no new right to his good name,
but he retains his old right so long as it is not abrogated by the collision of right and duty.

4. This proves only that the Church, in respect to the Sacrament of Penance, may make laws without
giving heed to the guarding of the penitent’s good repute with the confessor. Compare the above
objection to 2. Furthermore, the rights given the faithful in these times in regard to the choice of the
spiritual director, and the present usage in regard to reserved cases, shows what tender regard the
Church manifests for the honor of penitents.
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5. The reason of the absolute necessity of complete and unconditional secrecy regarding that what is
heard in Confession, and in any way relates to sin, is not merely the guarding of the penitent’s honor,
but also regard for the manifold consequences that would arise from any kind of permission to reveal
such matter. Such consequences are not anticipated in our case (if the secret is faithfully observed),
and there exists here only the consideration for the penitent’s honor. And this is the standard for an
obligation of the confessor in this connection. By venial sins the confessor’s regard for a penitent is
hardly lessened, and even in the case of grievous sins it is not always seriously injured. It is, indeed,
held by many theologians that by communicating a grievous sin of a neighbor to a trustworthy
person where no danger of further disclosure is to be feared, no serious injury to the good reputation
takes place, and therefore no grievous sin. Furthermore, the confessor is aware not merely of the sin,
but also of contrition and absolution, and in his eyes even a great sinner has, perhaps, gained more
than lost by the Confession. However, in judging this matter, the ordinary view of what is
dishonorable or not, and the penitent’s own view thereon, is more to be considered than the merciful
viewpoint of the priest. Stress must finally be laid upon the fact that while the penitent frequently
voluntarily renounces all claims to the good opinion of the confessor, in the case of venial sins
especially, but also in the case of grievous sins, it must be remembered that this is not always the
case, that often penitents, so as not to lose the personal esteem of their confessor, will make great
sacrifices in order to find a priest to whom they are unknown. From these arguments it seems proper
to draw these conclusions:

(a) It cannot be proven that the penitent by making Confessione€0 ipso renounces his claim upon the
esteem of the confessor. That he frequently does not intend this is well known. (b) Ascertaining the
name of a penitent means, under circumstances, the loss of the confessor’s esteem.

13281 (c) The confessor, who, induced by the contents of the sacramental Confession, takes steps to
procure for himself the knowledge of the penitent’s name, misuses, if none of the mentioned,
justifying, excuses exist, the Sacrament for the defamation of the penitent in his (the confessor’s)
eyes. There is then present the detractio, with the special malitia of the fractio sigilli.

The application of these conclusions to question 2 of our case is self-evident.

The matter assumes another aspect if the confessor seeks information respecting the person of the
penitent, not on account of the matter confessed, but for other reasons, even if he remembers that in
the Confession grievous and scandalous sins were mentioned. From the standpoint of justice this
cannot be designated as unlawful. For, in the first place, the act of going to Confession is an exterior
act that may be observed, and which obliges therefore not to secrecy; furthermore, the penitent,
while not losing the right respecting his honor through his Confession, does not gain a new right, so
that the confessor is not prevented from doing something which he concluded to do uninfluenced by
anything he has heard in Confession.

This case—special attention should be paid to this—is only apparently identical with the first
mentioned, but differs from it in the motive. In the one case (second case) the inquiry is, who is he
who performed the exterior action of the reception of the Sacrament. In the other (first case),
however, the inquiry is, who made this particular Confession—who is the one who declared himself
guilty of these scandalous sins—and this latter is manifestly trespassing the sacred precincts of the
Sacrament. Of course, in practise the bounds between the lawful and unlawful are not always easy to
draw; but that is not an objection against the accuracy of our argument. It may be rightly expected
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that a priest, worthy of the name of confessor, will willingly impose a sacrifice upon himself for the
honor of his penitent, excepting naturally cases where just the priest’s reserve might be interpreted
to the prejudice of the penitent and thus might lead to an indirect and exterior fractio sigilli.

13291 Ambrose Runggaldier, O.EM.

Case LXXV: A Possessor in Good Faith and the Duty of Restitution

13301 Caius received a watch as a present from Titus, and now discovers with certainty that Titus was
not the rightful owner. He asks his confessor for instructions regarding a possible obligation of
restitution devolving upon him. Caius is lawful owner of the object, of the watch, if he has had
possession of the same bonae fidei for the term provided by law. In many places the law provides a
period of six years for this purpose, in the case of movable objects. Apart from such legal title Caius
is the owner of the watch, moreover, if he obtained the same at a public auction, or by purchase in
any way whatsoever. If Caius has not possessed the watch for the legal term, nor acquired it in any of
the lawful ways just mentioned, he is not the lawful owner and must, as honest possessor (possessor
bonae fidet), make restitution to the rightful owner. If the owner is known, and as Caius has received
the watch as a present, he must immediately restore it to the owner; this is evident. But if he has
acquired the watch by purchase he may, if there is no other means of recovering the purchase price,
return the watch to the former unrightful possessor, and reclaim the purchase money; in other words,
he should rescind the deal. Even though Lacroix (1. m. p. 2, n. 100-103) states the opinion, that the
object must be restored to the rightful owner, if known, even if there be danger of not recovering
compensation, because it is unjust to make once more doubtful the return to the owner, or because
one, in order to save one’s own garment, may not throw that of another into the fire, yet such
renowned authorities as St. Alphonsus and Cardinal Lugo support the opinion that the obligation of
restoration is not certain, indeed that the permissibility to rescind the deal, by returning the object to
the thief against restoration of the purchase price, is more probable. (L. ITL. 569.) In proof thereof St.
Alphonsus reasons: I am not per se obliged to maintain the property of another to my own prejudice,
and hence I may allow that the thief gets possession of the object in question, so that I may not suffer
injury to my property, just as when finding money in the public street, and having picked it up for the
owner, I may put it down again (even at the danger that some thief may get it), if I expected injury
from taking it in keeping. Furthermore, I have the right to rescind a contract invalid in radice, even
though through the rescinding per accidens praeter intentionem a third party should suffer. It is one
thing to take away another’s property, another thing not to preserve it. It is one thing to inflict harm
upon another, another thing to permit another’s harm.

13311 If the owner cannot be ascertained, then the position of Caius is the same as that of a finder of
lost articles. If there is any hope of ascertaining the owner, inquiries for him must be made, the finder
in the meantime taking care of the article; but if not, the finder may keep it and do with it as he
pleases. E ita fert usus universalis. (Marc I, 999.)

George Freund, C.SS.R.
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Case LXXVI: A Traveling Salesman’s Expenses

1332] Titus travels for a large business house. He lives very sparingly on his business trips in order
not to make large expenses for his firm. This is known to his wife, who often upbraids him for it. In
order to make things comfortable for her husband, at least during the days he spends with his family,
she takes, every time he returns from a trip, secretly about a dollar from the money he brings back.
This amount is then by Titus included in the expenses, in the belief that he has spent it on the trip.
The wife has been doing this for some twenty years, and has in this manner appropriated altogether
some three hundred dollars of the firm’s money. She now makes known to the confessor that she has
heretofore taken this money bona fide, but that she has doubts now whether she is really allowed to
do this in future, and what is to be done about the past? What decision must the confessor give?

Since the woman had always acted in the belief that it was quite proper for her to take a small sum
from her husband’s pocket for the purpose indicated, she has not been guilty of sin. She showed her
good faith also in submitting the matter to her confessor at once when she became possessor dubiae
fidei.

In regard to an obligation of restitution we think we should discriminate. The contract that Titus
made with his firm may provide that Titus can place to the firm’s account only money really
expended on his trips. If this be the case Titus has claim only to his actual outlay; if he charges more,
there would be a violation of justice, involving obligation of restitution. It is a matter of indifference
whether Titus would have been justified in spending more for his sustenance, if, according to his
agreement, he can charge only what he actually spends. If he charges more, he appropriates
unrightful property. Had he expended more upon the trips the firm would have had to bear the
higher expense, and Titus could have charged it to the firm with good conscience. But as he has not
expended it, he is not allowed to add anything to the amount of the actual expenses and charge it to
the firm. Since Titus has no right to such an added amount, his wife has neither the right to employ
such money for the good of her husband. If she does it she is guilty of theft, and obliged, objectively,
to restore the unjustly acquired property.

The agreement of the traveling man with the firm, however, may be so worded that Titus may charge
to the firm’s account whatever he requires for his support on the trip without wanting of anything. If,
in the case of such an agreement, Titus was unusually economical on his trips, if he scarcely allowed
himself the most necessary, there would be no violation of justice if he saved, by an extraordinary
economy to which he was not obliged, an amount to be used in his household, and charge it to the
firm. He was, according to the agreement, entitled to larger expenses, and for this reason may keep
for himself that which he legitimately might have spent but did not. Since in this case no wrong
would be done to the firm, there would be no obligation of restitution for Titus. If the husband is,
therefore, allowed to keep for himself whatever he might properly have expended and charge it to the
firm, neither does the wife violate justice, if she takes part of that amount, or all of it, from her
husband’s pocket and uses it for his welfare, although she becomes therewith the cause of a charge to
the firm. In this case the wife would, for this reason, not be obliged to make restitution. She is to be
admonished, however, to discontinue her practise, or to tell her husband about it and be guided by
his instruction.
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1334] Is, however, the agreement worded as supposed in the first place, and if there is present the
obligation of restitution, it must be ascertained whether the wife is not, after all, released from this
obligation. Frequently it will be impossible for a wife to make restitution, especially when it is a
matter, as in our case, of a not inconsiderable sum. To make the husband aware of the facts would not
only be a hardship, but probably lead to strife in the family, and would probably not bring about the
intended result—restitution by the husband. Apart from these difficulties, which of themselves
release the wife, we think that in this case there would apply what moralists call remissio a creditore.
This remissio may be explicita or praesumpta. Only the latter comes under consideration here. Of it
Reuter writes: Theol. Mor. p. 3, n. 351: One who retains a thing, prudently believing that the owner
is not unwilling, does not sin. ... But if it is doubted whether the owner would remit it, remission
must be sought. St. Antoninus (p. 20. t. I. cap. 15) does not oblige to restitution one who believes
that the owner would permit it, if there is a just [reason] for believing. This is by St. Alphonsus (lib.
3, n. 700) regarded as: Sententia satis communis, and we may apply it to the present case. We may
then conclude that if the proprietor of the business did not explicitly present to his traveling man the
sum taken by the latter’s wife, still Titus, or his wife, may presume this remissio. Though, according
to the wording of the agreement, the firm’s rights have been violated, and therewith the obligation of
restitution established, still it cannot be supposed that the proprietor of the business would demand
that his traveling man should suffer privation and scarcely allow himself the most necessary. Hence
Titus may presume rationabiliter that his employer would make him a present of the money thus
saved by excessive economy, if he asked for it. We may suppose such attitude in a man of business
who is just to his employees. Titus’ economical ways seem to indicate that this employer is a
fairminded and just man, otherwise his traveling man would not have guarded his interests by
extraordinary economy. Titus did not do this because afraid to make expenses and thus incur the
displeasure of his firm, this the wife expressly stated. Zeal and loyalty to his employer were the sole
reasons. We may suppose, therefore, that, had Titus asked his employer for it, he would have had the
payment of the three hundred dollars remitted. Titus’s wife, who has invariably employed the money
for her husband’s good, may expect the same indulgence. Titus’s wife, therefore, is not obliged to
make restitution, no matter how the agreement was worded, because if she really has appropriated
unrightful property, she may foresee prudenter that the employer would present her with the amount
in question. Dr. Ph. Huppert.

Case LXXVII: Concerning Absolution from Censures

1336

Applied correction from Woywod’s opening insert: Case LXXVIL.—The number of papal
censures now in force must be learned from the New Code, since the Bull "Apostolicae Sedis" and
all other papal documents dealing with censures are revoked. Generally speaking the censures of the
Bull "Apostolicae Sedis" have been retained. Concerning the absolution from these cases the Code
makes hardly any change from the recent laws on that point. The bishop is given faculty to absolve
in occult cases from censures simpliciter reserved to the Holy See but he needs special faculties to
absolve from those specialissimo and speciali modo reserved. Canon 2237.

The faculty is likewise renewed for all priests to absolve from any papal reserved case in more
urgent cases, namely when it is hard for the penitent to wait for absolution until the faculty can be
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obtained. The obligation, however, remains after the absolution to have recourse to the authorities
or to one delegated and this recourse must be made within a month, otherwise the penitent falls
again into the censure. If in some extraordinary case the priest should judge that recourse to the
authorities is morally speaking impossible, with the exception of the case of solicitation, the
confessor may give absolution and impose a special penance which must be done in the time
prescribed by him under pain of falling again into the same censure. Canon 2254.

In danger of death the priest can absolve from all censures but in those specialissimo modo reserved
to the Holy See, and in the censures inflicted by a personal precept of either Pope or bishop the sick
person is bound to have recourse to the respective authorities after recovery from the sickness. This
recourse is demanded under pain of falling again into the censure. Canon 2232.

That in regard to the absolutio a censuris many doubts exist is proven by the many inquiries,
especially in recent times, that are addressed in this matter to the Congregatio S. Officii: We will
therefore quote here a very important decision. It is well known that almost all censures latae
sententiae, now in effect, are contained in the Constitutio Apostolicae Sedis issued by Pius IX.
October 12, 1869. By reason of this bull there are distinguished for absolution four classes of
censures: (1) Those speciali modo reserved to the Pope; (2) those simpliciter reserved to the Pope;
(3) those reserved to bishops; (4) those not reserved to anyone, and from which any approved priest
may absolve. The Council of Trent, Sessio XXIV. cap. 6. de Ref., granted to bishops the power: in any
secret cases, even those reserved to the Apostolic See, to absolve any offenders subject to them
within their own diocese, either by themselves or through a vicar specially appointed for this
purpose, in the forum of conscience, without charge, after a salutary penance has been imposed.
Bishops therefore had the power to absolve from all, even from papal censures, if they were secret;
therefore came into consideration merely pro foro interno. This power has, however, been restricted
by the bull Apostolicae Sedis. The bull orders: Nevertheless, We will that the faculty of absolving
granted to bishops by the Council of Trent, Session XXIV, chapter 6, On Reform, shall remain in force
for all censures reserved to the Apostolic See by this Our constitution, excepting only those which
We have declared reserved in a special manner to that same Apostolic See. Since then can bishops
consequently de jure only absolve from censures simpliciter reserved to the Pope, if they are secret,
but not from those reserved speciali modo. There can be no doubt in this matter. What, however,
about these latter censures, Superveniente impedimento adeundi Papam? Until the issue of the bull
Apost. Sedis the universally accepted principle was: Casus papalis superveniente impedimento
adeundi Papam fit episcopalis, and if a person under censure was prevented from presenting himself
personally to the Pope, not only by danger of death, but also on account of sickness, decrepitude or
poverty, any priest could absolve him. The bull Apost. Sed. put this principle in doubt. For this
reason the following dubia were laid before the Congregatio S. Officii: (1) Whether one might safely
hold the opinion that the absolution from reserved cases, including those reserved to the Pope
speciali modo, would devolve on a bishop or approved priest, if the penitent found it impossible
personaliter adeundi S. Sedem? (2) The first question answered in the negative, if it would be
necessary to have recourse to the Grand Penitentiary in Rome, at least in writing, to receive the
facultas absolvendi, except for absolution in danger of death?

13371 In reply to this came July 30, 1886, the following decision, confirmed by the Holy Father Leo
XIII:
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To L. In view of the practice of the Sacred Penitentiary, especially since the publication of the
Apostolic Constitution of Pius IX of holy memory which begins Apostolicae Sedis: No.

To II. Yes; but in truly more urgent cases in which absolution cannot be deferred without danger of
grave scandal or infamy, concerning which the consciences of confessors are burdened, absolution
may be given, with those things enjoined which must by law be enjoined, even from censures
reserved in a special manner to the Supreme Pontiff, yet under penalty of falling again into the same
censures unless, at least within a month, the absolved person has recourse by letter and through the
confessor to the Holy See.

From this decision it follows that the above-mentioned view, Casus papalis superveniente
impedimento adeundi Papam fit episcopalis, is no longer tenable. At least for speciali modo reserved
censures application must be made to the Holy See, pro foro externo as well as pro foro interno.

1338] As concerns simpliciter reserved censures it follows from what has been said, and from this
decision, that distinction must be made between public and secret cases. In secret cases bishops can
de jure absolve, as before. In public cases, however, if, therefore, absolution is necessary in foro
externo, recourse must be had to the Holy See. In casibus vere urgentioribus, i. e., cases in which
absolution on account of the danger of death, or for other pressing reasons, cannot be deferred, a
confessor may absolve directly from all censures, but must impose upon his penitent the obligation,
within thirty days in the instance of those dangerously ill, in case of recovery, of course, to present
himself at Rome, or to apply there in writing through the confessor. If the penitent fails to comply
with this condition, then, after the expiration of a month, the same censure is again incurred.

Further doubts having arisen amongst theologians of recent times, the following Dubia were laid
before the same Congregation: I. Whether the response to I is valid also for the case when the
penitent is perpetually prevented from traveling personally to Rome? The answer confirmed by the
Holy Father on June 18, 1891, reads: Yes. II. Whether in the response to II the clause ‘yet under
penalty of falling again,” etc., refers only to absolution from censures and cases reserved in a special
manner to the Supreme Pontiff, or also to absolution from censures and cases simply reserved to the
Pope? To this the answer was: No to the first part; yes to the second part. Some interpreters made
exceptions to the obligation to apply subsequently to the Pope, and for this reason the following
additional Dubium was presented to the Sacred Congregation: Whether modern authors since the
Constitution Apostolicae Sedis—contrary to the common law, chapter Eos, qui, 22, On Sentences of
Excommunication, in the Sixth Book, book V, title II, and contrary to the Roman Ritual, On Penance
—rightly teach that upon one who at the point of death has been absolved by any confessor from any
censures reserved in whatever manner, the obligation to present himself to the Superior upon
recovering health must be imposed only if the matter concerns absolution from censures reserved in
a special manner to the Pope; or whether recourse of this kind to the Superior is also necessary in
absolution from censures simply reserved to the Supreme Pontiff. The answer was: Yes to the first
part, no to the second part. According to this decision it is true, therefore, that an exception is made
from above rule if one in danger of death has been absolved from a censure simpliciter reserved to
the Pope. In case of recovery he need not present himself to the authority. Prof. Joseph Weiss.
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GENERAL INDEX OF SUBJECTS (VOLUMES I-III)

Treated in the Three Volumes of THE CASUIST (The
Numbers Refer to Volume and Page)

Abortion, III, 265

ABSOLUTION, see also Confession

—— Absolution from Censures, I, 36; III, 336

—— Absolution of an Accomplice, III, 257

—— Absolution in Danger of Death, by newly
ordained priest without jurisdiction, III, 319

—— Absolution feigned, III, 283

—— Absolution, invalid, I, 311

—— Absolution of an unconscious person, II, 197

—— Absolution to dying heretics, II, 290; III, 40

—— Absolution pronounced in absence of penitent,
in case of sick calls, I, 184

Adjusting of Mass stipends, I, 63

Administering the Last Sacraments to feeble-minded,
III, 218

Administration of the Holy Viaticum to one
unconscious from a paralytic stroke, II, 241

Administration of the Last Sacraments to children
over the age of six in danger of death, II, 169

Administration of the Last Sacraments (Incl.
Viaticum) to dangerously sick children under six
years of age, II, 173

Admission to Holy Orders, II, 236

Age for confirmation, II, 181

Altar of exposition, III, 298

Altars, their desecration, II, 121; III, 250, 272

Anticipating the office, II, 49; 111, 35

Apparitions and phenomena, II, 212

Appropriating another’s ideas, I, 237

Arson and restitution, II, 158

Assault, II, 195

Bankruptcy, 1, 171

Baptism, I, 139, 151, 243, 331; II, 24, 205, 210, 248;
II1, 90, 109

Baptism of child, where must it take place, I, 151

Baptism of illegitimate children, II, 205

Baptisms, conditional, II, 248

Baptized non-Catholics bound by the laws of the
Church, I, 160
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Baptizing an infant in the mother’s womb, I, 331

Bequest for Masses in the testament of a suicide, III,
182

Bequests for charity cancelled by court, I, 65, 86

Betrothals, see Marriage Blessing the Easter water on
holy Saturday, III, 99

Burial of children, II, 294

Burial of suicides, III, 212

A celebrant with a disabled index finger, III, 143

Celebration and saying a second Mass, after breaking
the fast, II, 268

Censures, I, 36, 240, 248; 111, 265

Ceremonies of Holy Week, I, 17; III, 99

Churching of women after illegitimate childbirth, I,
11

Church linens, washing, II, 96

Civil laws binding in conscience, II, 86

Clergyman’s demeanor, II, 263

Cleric in minor orders acting as subdeacon, II, 29

Clerical censure, I, 44

Communion of a newly baptized convert without
Confession, I, 49

Commutation of the simple vows of celibacy, I, 67

Company keeping, I, 292

Occult compensation and mental reservation, III, 288

Concealing the real value of an object, I, 198

CONFESSION, see also Absolution

—— Absolution in danger of death by young priest
without jurisdiction, III, 319

—— Absolution given by mistake to a penitent who
has not confessed for one who has confessed, I, 73

—— Absolving penitents without admonition, II, 112

—— An incomplete yet valid Confession, III, 156

—— A penitent’s recourse to the Sacred Penitentiary,
III, 175

—— Can an indefinite and general accusation, except
in a case of necessity, suffice for Confession, and is
it permitted? III, 225

—— Children’s Confessions, II, 283

—— Conferring of a dispensation and the seal of
Confession, I, 65



—— Outside confessor: A case from the law of
regulars, I, 303

—— Confession by telephone, I, 94

—— Confession of a dying person, material and
formal integrity, I, 189

—— Confession of a newly baptized convert, I, 49

—— Confession of a rebaptized convert, I, 7

—— Confession of nuns, III, 313

—— Confession at the earliest opportunity, I, 135

—— Doubtful restitution; decision of the confessor;
consequences to the confessor, III, 153

CONFESSION—Continued

—— Envy as mortal sin, III, 261

—— Forgetting to give absolution, II, 228

—— Imposition in the confessional, III, 216

—— Inquiring in Confession for the name of an
accomplice, I, 103

—— Jurisdiction for Confession of nuns, III, 313

—— Jurisdiction, II, 219; III, 238, 313, 318

—— Matter of absolution, I, 189, 311; III, 147

—— Misuse of General Confession by penitents of
the female sex, III, 211

—— Necessity of contrition in the Sacrament of
Penance, III, 196

—— Necessity of General Confession for a convert
rebaptized conditionally, I, 7

—— Perfect contrition, III, 170

—— Preserving the seal of Confession by the
confessor against himself, III, 324

—— Presuming jurisdiction, II, 219

—— Shortening of Confession to save a penitent’s
reputation, III, 167

—— Shortening of Confessions when many penitents
are waiting, III, 147

—— The Confession of a person hard of hearing, III,
194

—— The seal of Confession, II, 44; III, 324

Confirmation, II, 181

Consecration, I, 92, 131, 279, 286; III, 143, 306

Consecration doubtful, I, 131

Consecration outside of holy Mass ever valid? II, 252

Conversion on account of marriage, I, 49

Conversion through hypnotic suggestion, I, 320

Co-operation in theft, III, 94
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Cooperation in non-Catholic worship, funerals, etc., I,
145; 11, 185, 225

Correction, I, 208, 213

Counterfeit money, III, 296

Craniotomy, does its performance incur
excommunication? III, 178

Cremation, II, 33

Defraudation, I, 31, 71

Denunciation and obligation of restitution, III, 253

Desecration of fixed and movable altars, II, 121; III,
250, 272

Desertion, II, 16

Disinheriting a son to defeat money-lenders, II, 299

Dispensation from fasting, III, 286

Dispensation from hearing Mass because proximate
occasion, I, 118

Disposition of restitution money, III, 269

Dispositions required for saying Mass, I, 135

Do Christians become martyrs by dying in the

voluntary service of plague-stricken patients? II,
278
Doubt before celebration, III, 240
Duties of pastor toward parishioners, I, 213; III, 309
Duties of a witness, III, 50
Duty of heirs to pay testator’s debts, II, 301; III, 118
Enmity, I, 193, 233
Epilepsy before ordination, III, 141
Errors in changing money, III, 277
Excommunication incurred by contumelious
treatment of priests, etc., II, 117
Explanation of the words “no one enclosed in the
mother’s womb should be baptized,” I, 331
Exposition of blessed Sacrament, I, 75; III, 298
Extreme unction, II, 81, 306; III, 156, 247

Extreme unction, rite for administration to more than
one person at one time, III, 247

False accusation, II, 195

False teeth and holy Communion, III, 165

Fasting dispensation, III, 286

Favoring his poor relations by a priest in the
disposition of restitution money, III, 269

Feeble-minded, III, 218

First Mass, may a votive office be taken? III, 173

Forbidden books, may they be kept in one’s
possession unread? I, 83



Fraternal correction, I, 208

Frequent Communion, II, 265; III, 127

Furnishing of non-Catholic churches, II, 185

Gambling with another’s counterfeit money, and the
obligation of restitution, III, 296

Giving holy Communion on Holy Saturday, III, 28

Godparents in Baptism, I, 243

Greek rite, I, 26

Heir’s duty to pay testator’s debts, III, 118

Holy week, I, 17; I1I, 28, 99

Hypnotism, I, 320

Hysterical scrupulousness of a nun, I, 57

Illegitimate children, II, 205

Prevention of offspring, I, 316

Incendiarism, I, 261

Incest, I, 36

Indulgenced Cross, III, 192

Indulgence for the dying, III, 71, 203

Indulgence plenary, 11, 21

Insanity, II, 177

Insurance defraudation, I, 31

Interruption of Mass for an urgent sick call, I, 270

Invocation of the holy Name of Jesus indispensably
required for gaining the indulgence for the dying?
111, 203

Irregularity, I, 44; III, 90

Natural fast, II, 268; III, 138

Jurisdiction for Confession of nuns, III, 313

Laws of the Church binding non-Catholics, I, 160

Lawyer’s practice, I, 11

Lay confraternities forbidden in convent chapels, I,
274

Liability for damage done by one’s animal, II, 69

Low Mass on Holy Thursday, I, 17

Lying and deceiving ever permitted? III, 44

Marks of friendship toward an enemy, I, 193

MARRIAGE

—— An unbaptized marriage candidate in the
confessional, II, 253

—— Assisting at non-Catholic marriage, 1, 145

—— Betrothals, II, 125, 128; III, 7, 13, 60

—— Betrothals, informal, II, 125

—— Bridegroom’s rights, III, 254

—— Company keeping, I, 292
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—— Concubinage, I, 277, 290; II, 100

—— Immoral condition, III, 81

—— Conversion on account of marriage, I, 49

—— Delegation, II, 100; III, 66

—— Faculties of pastor and assistants under new
marriage law, III, 7, 60

—— Impediment of blood relationship, II, 58; III, 13

—— Impediment of clandestinity, II, 310

—— Impediment of spiritual relationship, II, 24, 205

—— Impediment of crime, I, 22; III, 7

—— Diriment impediment of impotence, I, 22

—— Impediment arising from disparity of religion, II,
53

—— Impediment of error, II, 166

—— Prohibitory impediment arising from betrothal,
I, 128

—— Impediment of a prior bond, II, 16; III, 81

—— Impediment of fear, II, 163; III, 122

MARRIAGE—Continued

—— Impediment of mixed religion, I, 22, 180

—— Occult impediment, I, 268

—— Impediment of public propriety, III, 13

—— Prevention of offspring, 1, 316

—— Interpellation in the Case Described by the
Apostle, I, 177

—— Marriage by compulsion, II, 163

—— Marriage by priest without banns and
Confession, I, 290

—— Marriage dispensation in a case of temporary
vows, I, 268

—— Marriage in danger of death, II, 149

—— Marriages between Latin and Oriental Catholics,
or of Catholics with Schismatics (Protestants), II,
130

—— Marriages in cases of emergency, II, 155

—— Ratified and unconsummated marriage, I, 155

—— May mixed marriage ever be advised? I, 100

—— Mixed marriage, I, 51, 100, 165; 11, 139

—— Mixed marriages under the new decree, II, 139

—— Mutual consent, I, 22

—— Ne Temere and Catholics of the Oriental rite, II,
129

—— Nullity of a marriage owing to non-fulfilment of
an imposed condition, II, 166



—— Nullity of marriage because of antecedent
insanity, II, 177

—— Nullity of marriage owing to the impediment of
fear, III, 122

—— Pauline privilege, I, 111, 177

—— Points regarding the new marriage legislation,
1, 7

—— Practical marriage cases under the new decree,
II, 133

—— A Roman Catholic marries an Oriental
Schismatic, III, 86

MARRIAGE—Continued

—— Healing a marriage at its root, 1, 22, 51; I1, 53,
253; 111, 113

—— The validity of marriages among non-Catholics
of the same sect, II, 144

Mass, for whom may it be offered? 1, 88; III, 182

Masses for suicides, III, 182 (Mass) Office of first
Mass, III, 173

Mass said in fermented bread, I, 26

Mass said without wine, III, 76

Mass said with wine mixed with water, III, 244

Mass stipends, I, 63, 228 (Mass) When are the words
“I will take the chalice of salvation” to be spoken?
111, 303

May Mass be celebrated and holy Communion given
at an altar upon which the blessed Sacrament is
exposed? III, 298

Means by which to induce those seriously sick to
receive the Sacraments, I, 77

Medical secret, I, 219

Members of Religious Orders and personal property,
11, 303

Mistakes in prayers of the Mass, I, 92; III, 306

Morphine habit, I, 255

Musician’s cooperation by playing in Protestant
churches, and at dances, II, 225

Name of church, may it be changed? I, 265

Near occasion with relation to company-keeping, I,
292

Near occasion with relation to going to church, I, 118

Nuns as godparents, I, 243

Nuns may not cooperate in confraternities, I, 274

Canonical obedience, II, 188

Office of subdeacon on day of ordination, III, 56
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Qil of catechumens used for Extreme Unction, II, 81
Oil of the sick used for Baptism, III, 109

Ordination, II, 236; III, 141

Rite for burying children and adults, II, 294

Pastoral prudence, II, 207

Pastor’s duty toward parishioners, III, 309

Perfect contrition as valid substitute for Confession,
III, 170

Personal sacrilege, II, 117

Pilferings of provisions: a case of restitution, II, 192

A possessor in good faith and the duty of restitution,
11, 330

Private revelations, I, 123

Probabilism, II, 272

Who incurs the censure for procuring an abortion?
111, 265

Profanation of church, II, 281

Professional secrecy, I, 219

Promise a binding contract, I, 86

Purchase of stolen goods, II, 183

Race suicide, I, 316

Railway disaster caused by mischief and duty of
restitution, II, 179

Reconciliation of a church, II, 281

Repetition of Extreme Unction during same illness, II,
306

Replating an indulgenced cross allowed? III, 192

Requiem Masses in church where the blessed
Sacrament is exposed, I, 75

Reserved cases, II, 231; III, 238

Reserved cases in an Order, I, 303

Responsibility for Mass stipends, I, 228

Restitution (see also special heads), I, 31, 71, 108,
171, 198, 202, 261, 272; 11, 62, 69, 108, 158, 179,
183, 192, 195, 299; I1I, 94, 153, 160, 253, 269,
277, 296, 330, 332

Restitution by members of religious Orders, III, 160

Mental reservation, III, 288

Right of a bishop to suspend a priest without trial, I,
248

Sacred Penitentiary, III, 175

Scrupulousness, 1, 57

Seal of Confession, I, 65, 73; III, 324

Occult compensation, II, 75, 108, 183; III, 288, 332

Secret societies, II, 38



Sick calls, I, 184, 189

Sick calls during Mass, I, 270

Simple vows and reserved cases, I, 231

Son’s duty toward his father, I, 233

Spiritistic seances, 111, 20

Sponsorship, invalid, II, 210

Stealing ideas, I, 237

Stomach-pump, its use before and after Mass or holy
Communion, III, 138

Subdeacon, II, 29; 111, 56

Suicide’s bequest for Masses, 11, 182
Suicide’s burial, III, 212
Superstitious faith in prayers, III, 200
Suspension, I, 44, 248; 111, 90, 104

Suspicion thrown on some one else, III, 280

Tale-bearing, I, 213

Telepathic phenomena, II, 212

Threats of suicide, I, 57

Traveling salesman’s expenses, III, 332

Viaticum, see Administration Vow, definition, III, 292

Vow of celibacy, I, 67, 268

Vows, simple and reserved cases, 11, 231

Vow to enter an Order, I, 257

When in holy Mass are the words “I will take the
chalice of salvation” to be spoken? III, 303

Who incurs the censure for procuring an abortion
that takes effect? III, 265

Witness, his duty, III, 50

The numbers refer to volume and printed page, marked in the margin of the text; each is a link — within this volume a

jump to the passage, into another volume a link to the library, where that volume may be read.
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